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HOUSE  OF  LORDS. 

(Speeckn  taken  Jr^n  Mr  GumeyU  ShoH-Miind  NoUi.) 

2Bth  June  1832. 

No.  I. — Thomas  M'Millan  &  Othgiu,  Appellants^ 
V.  Charles  Campbbll  &  Others,  Respondents, 

Entail-^Tnist — H^dt  ifghnung  the  judgment  of  the  Court  qf 
Semofif  that  a  truH-deed,  conveifing  (andi/or  behoof  of  creditors, 
teith  a  reversionary  right  to  the  granter,  and  on  which  the  trustee 
tr«  infeft,  does  not  mo  divest  the  granter  as  to  prevent  him  from 
executing  a  vaiid  proeuratory  of  resignation  and  deed  qfentad^ 

The  late  Dayid  Camp1>ell  of  Combie  was  infeft,  as 
proprietor  in  fee-simple,  in  certain  lands  in  the  county 
of  Argyle.  Haying  contracted  debts  to  a  consider- 
able amoant,  Mr  Campbell,  on  13th  Febraary  1797, 
executed  a  trust-deed,  conreyinff  his  whole  property, 
especially  his  lands  in  Argylesbire,  in  favour  of  the 
late  James  Ferrier,  £sq.,  and  certain  other  persons  in 
their  order, 

**  aod  to  snch  other  persons  as  may  hereafter  be  named  and 
appointed  by  my  said  creditors,  pursuant  to  the  power  hereafter 
eommitted  to  them,  as  trustees  for,  and  to  the  use  and  behoof 
of  the  creditora  before  named.*' 

The  deed  contained  full  power  to  Mr  Ferrier,  or 
the  trustee  acting  for  the  time,  without  any  farther 
adrice  or  consent  from  the  truster  or  his  creditors,  or 
the  other  trustees,  to  sell  the  lands,  and  to  grant  dis- 
positions to  the  purchasers,  who  should  be  obliged  to 
pay  the  prices  to  the  said  trustee,  and  should  hay^  no 
cuncem  whatever  with  the  application  thereof.  The 
deed  contained  this  farther  declaration,  that 

"  after  deduction  and  payment  of  my  debts,  as  said  is,  that  the 
Said  trustees  shall  make  payment  to  me,  my  heirs  or  assignees, 
or  to  any  person  or  persons  to  whom  I  shall  direct  the  same  to 
be  paid,  by  a  writing  under  my  hand,  at  any  time  in  my  life 
(<^ecluding  executors),  of  the  residue  of  my  said  funds,  if  any 
ihall  remain,  and  shsdl  convey  and  re-dispone  to  me  and  my 
foresaids,  the  remainder  of  my  said  lands  and  estate,  in  case  any 
part  thereof  shall  remain  unsold,  with  snch  of  the  debts  hereby^ 
made  over  aa  shall  not  be  recovered,  and  the  balance,  if  any,  due 
by  purchasers  and  factors,  with  warrandice  from  his  facts  and 
deeds  only," 

The  deed  also  contained  an  obligation  to  infeft  the 
trustees,  to  be  held  ante  vel  de  me^  with  procurator  y 
of  resignation  and  precept  of  sasine ;  on  the  latter  of 
which  Mr  Ferrier  was  infeft,  and  proceeded  to  sell  a 
great  part  of  the  lands,  with  the  prices  of  which  he 
paid  in  full  a  large  proportion  of  the  debts,  and  an 
arrangement  was  then  entered  into,  by  which  it  was 
agreed  that  the  rfversion  of  Mr  Campbell's  estate 
should  be  reconveyed  to  him  by  the  trustee,  under 
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the  real  burden  of  the  debts  remaining  unpaid.  Ac- 
cordingly, on  24»th  March  1808,  Mr  Ferrier  executed 
a  disposition,  reconveying  the  unsold  lands  to  Mr 
Ciunpbell,  his  heirs  and  assignees  whatsoever,  with 
an'  obligation  to'  grant  procuratory  of  resignatiou  in 
favorem^  and  precept  of  sasine,  if  required,  and  con- 
taining a  procuratory  for  resigning  the  lands 

"  into  the  hands  of  the  said  David  Campbell  himself  mf  im- 
mediate lawful  superior  thereof,  or  his  commissioners  in  his 
name,  adperpetuam  remanentiam,**  &c^ 

Thereupon,  Mr  Campbell,  on  21st  May  1808,  ex- 
pede  an  instrument  of  resignation,  ad  perpetuam  re^ 
manentiam,  in  his  own  favour ;  and  on  25th  February 
1809,  he  executed  a  procuratory  of  resignation  and 
deed  of  tailzie  of  the  lands,  in  favour  of  himself  in  life- 
rent, and  of  his  son,  the  respondent,  and  a  certain  series 
of  heirs,  in  fee.  This  deed  was  dnly  recorded  in  the 
Register  of  Entails  on  iOth  February  1814.  Subse- 
quent to  his  father's  death  in  1815,  the  respondent  made 
up  titles  to  the  lands  by  charters  of  resignation  from 
himself  and  the  other  superiors,  in  favour  of  himself 
and  the  other  heirs  of  tailzie,  on  which  he  was  duly 
infeft.  In  the  meantime,  the  respondent  contracted 
debts  to  a  considerable  amount,  and,  in  particular,  the 
several  debts  due  to  the  pursuers  of  this  action.  In 
1820,  the  respondent  granted  a  trust-deed,  and  in  1827, 
a  supplementary  trust-deed,  for  behoof  of  his  credi- 
tors, conveying  all  his  personal  property,  and  his 
whole  interest  in  the  entailed  estate.  In  November 
1828,  the  pursuers,  creditors  of  the  respondent,  and  the 
trustees  named  by  the  trust-deed  for  behoof  of  his 
creditors,  raised  the  present  action  of  reduction  for 
setting  aside  the  instrument  of  resignation,  ad  remo' 
nentiam,  expede  by  the  late  David  Campbell,  and  all 
the  deeds  subsequent  thereto,  particularly  the  deed 
of  tailzie  executed  by  David  Campbell,  on  the  ground 
that,  in  the  said  instrument  of  resignation,  the  dispo- 
sition by  Mr  Ferrier,  containing  the  procuratory  on 
which  the  resignation  proceeded,  is  described  as  dated 
**  the  twenty-fifth  day  of  March  last,"  instead  of  *'  the 
twenty-fourth  day  of  March  last ;"  and  farther,  that 
the  word  *^  last,**  indicative  of  the  year,  was  written 
on  an  erasure,  so  that  the  said  instrument  of  resigna- 
tion beinff  null  and  void,  David  Campbell  was  not 
vested  with  a  good  feudal  title  to  the  lands,  and 
consequently  the  deed  of  tailzie,  and  all  that  had 
followed  thereon,  must  eo  for  nothing,  and  the 
respondent,  as  his  father's  neir-at-law,  must  be  con- 
sidered as  fee-simple  proprietor  of  the  lands,  which 
were  thus  open  to  tiie  pursuers'  diligence.  The  respon- 
dent pleaded  in  defence — I.  The  objection  stated  to  the 
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inttrmnent  of  resignation  is  not  sufficient  to  destroy 
that  instrument, — (1.)  As  to  the  erasure.  The  word 
must  necessarily  have  been  either  last  or  nexty  as  their 
is  no  room  for  the  specification  of  the  year  in  the 
ordinary  way.  It  could  not  be  next,  because  that 
would  have  made  the  disposition  bear  date  ten  months 
subseonent  to  the  instrument.  The  word,  therefore, 
could  be  nothing  else  than  hst.  >  A  similar  objection . 
was  repelled  in  Maxwell  v.  Houston,  decided  in  the 
House  of  Lords,  30th  April  1725 ;  Robertson's  Ap« 
pea}  Cases,  p.  539,  et  seq. — (2.)  As  to  the  discrepancy 
in  the  day  of  the  month,  it  was  not  necessary,  m  de- 
scribing the  disposition,  to  mention  the  day  of  the 
month.  It  is  enough  to  describe  th^  procuratorv,  so 
as  to  leave  no  doubt  of  its  ideni;ity.^-t-II.  The  objiBC* 
tion,  although  it  were  well  founded,  is  not  sufficient 
to  destroy  the  entail ;  for,  (1.)  Althoogh  David  Camp^ 
bell  conveyed  the  lands  to  Mr  Ferrier  in  trust,  still 
the  radical  right  remained  in  himself.  The  trust-deed 
was  merely  a  burden  on  that  right,  and  consequently, 
iDavid  Campbell  having  in  him  a  valid  feudal  title, 
could  make  an  effectual  entail  of  the  lands,  indepen- 
dent of  the  re^K^onveyance  by  Mr  Ferrier. — (2.)  David 
Campbell  had,  at  all  events,  a.personal  right  to  tho 
lands,  in  consequence  of  Mr  Ferrier's  disposition,  and 
might  therefore  make  a  valid  entail  of  the  lands. — 
(3.)  If  the  feudal  right  be  still  in  Mr  Ferrier  and  his 
heirs,  it  is  so  io  trust  for  behoof  of  David  Campbell 
and  his  heirs,  and  consequently  Mr  Ferrier,  or  his 
Jieirs,  are  bound  to  reconvey  to  the  truster,  or  his 
heirs,  under  such  conditions  as  the  truster  may* have 
directed  by  a  deed  under  Ms  hand.  The  deed  of  tail- 
Bie  is  such  a  declaration  of  his  purpose,  and  such  an 
instruction  as  must  guide  Mr  Ferrier  and  his  heirs,  if 
now  required  to  denude.-i— III.  The  pursuers  have  no 
right  or  interest  to  insist  in  the  present  action.  It  is 
only  through  David  Campbell  that  the  defender  can 
claim ;  but  the  defender  has  already  recognised  the 
deed  of  David  Campbell,  which  was  recorded  before 
the  pursuers  became  his  creditors.  They  cannot  plead 
that  they  trusted  to,  or  were  misled  by  the  record, 
and  can  no  more  repudiate  the  deed  of  entail  than  the 
defender  himself  can.  The  pursuers  pleaded-i-I.  The 
instrument  of  resignation  is  vitiated  and  inept,— (1.) 
As  to  the  erasure,  it  is  essential  in  a  notarial  instru- 
ment, that  the  warrant  should  be  described  by  its  date, 
but  as  the  word  last  in  the  present  case  must  be  held, 
pro  non  seripio  the  year  is  left  blank.— (2.)  As  to  the 
discrepancy  in  describing  the  warrant  of  the  resigna- 
tion, as  dated  24th,  instead  of  25th  March,  it  is  clear- 
ly fatal,  as  the  resignation  is  described  as  having  pro^ 
coeded  on  a  procuratory  which  never  existed.-^*!!. 
The  pretendea  resignation  ad  remanetUiam,  being  void 
and  iueffectual,  the  feudal  right  of  property  remained 
with  Mr  Ferrier,  and  is  still  in  his  hareditas  Jacens  ; 
and  no  deed  granted  by  David  Campbell  could  carry 
tlMB  feudal  right  to  the  lands,  or  serve  as  a  competent 
warrant  for  expeding  charter  and  infeftment. — (1.) 
The  radical  right  to  the  lands  did  not  remain  in  David 
Campbell  subsequent  to  the  trust,  but  a  mere  jus  ere* 
diii'  A  disposition  in  security,  or  other  redeemable 
right,  bears  no  resemblance  to  a  trust,  by  whieh  the 
)ands  are  conveyed  absolutely  in  payment  of  the  debt, 
^ith  the  single  qualificatiou  that  the  truster  has  a 


right  to  a  reconveyance  of  the  reversion.  An  infeft- 
ment in  security  may  be  effectually  extinguished  by 
renunciation,  payment,  or  intromission,  but  nothing 
less  than  an  instrnBient  of  resignation  will  take  away 
an  infeftment  which  is  not  a  mere  security.  In  the 
case  of  Campbell  of  Ederline,  and  other  cases  of  ad- 
judication, it  was  merely  the  right  of  reversion  which 
was  a<yudKed^-«-T(2^)  A  personal  right  to  the  lands 
might  enable  Davia  Campbell  X%  assign  a  procuratory 
or  precept  in  his  author's  disposition,  but  could  never 
enable  him  to  ffrant  a  valid  procuratory  or  precept  in 
favour  of  another.  He  had  a  rawejus  crediiiy  which 
he  miffht  have  assigned,  but  he  could  not  execute  a 
valid  feudal  conveyance  of  the  estate.— (3.)  The  deed 
of  entail  can  in  no  sense  be  termed  a  deed  of  instruc* 
tions  to  the  tnistee,  to  whom  it  was  neither  intimated 
nor  addressed.  The  only  instruction  g^ven  to  Mr 
Ferrier,  was  to  reconvey  and  resign,  ad  remanentiamt 
in  favour  of  David  Campbell  absolutely,  in  March 
1808.  Besides,  the  right  of  David  Campbell  to  in- 
struct his  trustee  in  regard  to  the  terras  on  which  he 
was  to  reconvey,  can  never  supersede  the  necessity  of 
a  reconveyance.— III.  The  obligation  of  the  defender 
to  give  effect  to  the  entail  executed  by  his  father,  is 
notning  more  than  a  personal  obligation,  which  the 
creditors  may  defeat  by  real  diligence.  The  entail  is 
nothing  more  than  an  assignation  by  David  Campbell, 
of  his  jus  crediii  in  favour  of  his  heir,  aliogui  success 
surusy  and  cannot  be  the  foundation  of  a  valid  feudal 
title,  in  a  question  with  a  party  not  barred,  personati 
excentioncy  from  challenging  it.  The  case  of  Paul  v. 
M'Leod  seems  to  have  been  viewed  as  a  case  of 
fraud,  and  has  no  resemblance  to  the  present.  The 
case  of  Fairlie  v.  Fergusson,  referred  to  by  the  defen* 
der,  is  in  favour  of  the  pursuers*  The  Lord  Ordinary 
^Moncreiff)  reported  the  case  to  the  Court,  with  tho 

tollowing 

• 
*'  Note. — As  this  case  involves  important  questions,  and  is 
prepared  on  cases,  it  appears  to  the  Lord  Ordinary  that  it  majr 
be  most  convenient  for  the  parties  and  the  Court  that  it  should 
be  reported  without  a  judgment  But  he  shall  state  the  views 
which  occur  to  him  on  the  points  of  law  raised : — I.  He  is  in- 
clinisd  to  think,  that  the  objection  stated  against  the  validitv  of 
the  instrument  of  resignation  ad  remanentiam  is  a  good  objection. 
There  can  be  no  doubt  that  the  date  of  the  disposition,  contain- 
ing the  procuratory  in  virtue  of  which  the  resignation  had  been 
made,  is  an  important  and  essential  part  of  the  instrument  The 
instrument  clearly  bears  two  erasures  in  that  date ;  and  whatever 
ingenious  reasonmgs  may  be  used  as  to  the  words  which  could 
or  did  stand  in  the  deed  before  the  erasures  were  made,  the  Lord 
Ordinary  apprehends  that  the  legal  rule  is,  that  the  words  must 
be  taken  pro  non  tcriptist  in  which  case  the  instrument  is  blank 
as  to  the  year  in  which  the  disposition  was  executed.  The  case 
of  Maxwell  v.  Houston,  quoted  by  the  defender,  was  different 
in  this  respect,  die  import  of  the  clause  being  the  same  in  law, 
with  or  without  the  word  written  on  erasure.  There  is  farther, 
in  ch£  present  case,  a  discrepancy  in  the  day  of  the  month, — the 
instrument  bearing  that  the  disposition  was  dated  on  the  25th 
March,  whereas  the  disposition  founded  on  is  dated  24th  March. 
The  Lord  Ordinary  thinks  this  alone  fatal;  because  on  the  face 
of  these  title-deeds,  non  conttai  that  there  mav  not  have  been 
another  disposition  and  procuratory  bearing  the  date  of  2dth 
March. — IJ.  If  the  instrument  of  resignation  ad  remanentiam  is 
held  to  be  invalid,  the  consequence  is,  that  David  Campbell,  the 
maker  of  the  entail,  had  no  feudal  title  under  the  disposition  in 
his  favour  by  Mr  Ferrier.  His  titlqf  then  stood  thus:  He 
originally  stqod  fully  invested  under  his  original  titlea  to  the 
estate  before  he  conveyed  it  to  Mr  Fenier.    He  bad  dispoued  it 
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to  Mr  Feirier  in  trust  for  the  payment  of  his  debts,  and  with  a 
power  of  ssJe,  under  an  obligation  to  reconvey  the  residue  to 
himself,  or  his  heirs  or  assignees ;  and  On  this  conveyance  Mr 
Feirier  stood  infeft.     And  by  Mr  Ferrier's  disposition  to  David 
Csmpbell,  there  was  a  penonal  right  vested  in  him,  with  an 
uoeseouted  proctintory  of  resignation.     The  question  between 
the  parties  is,  whether,  under  any  of  these  titles,  Dsvid  Camp- 
bell  bad  power  to  execute  a  deed  of  strict  entail,  in  the  form 
of  a  procvntoiy  of  resignation,  to  the  effect  that  when  the  title 
was  completed  by  diarter  and  sasine,  the  entail  should  be  ef- 
feetasl  agiinat  the  creditors  of  his  immediate  heir? — III.  It  is 
muotaii^  that  David  Campbell  had  power  to  execute  the  en- 
tail—Itf,  In  virtue  of  his  original  radical  title  preceding  the 
tnist-eoDveyanee  to  Mr  Ferrier;  and  2ii,  In  virtue  of  the  per- 
sonal fight  which  stood  in  him  under  Mr  Ferrier's  disposition. 
The  first  of  these  points  appears  to  the  Lord  Ordinary  to  be  the 
most  important ;  and  he  thinks  that  it  is  ruled  by  the  principle 
first  settled  in  the  case  of  the  creditors  of  Campbell  of  £der- 
line,  January  14,  1801.     It  seems  to  be  impossible  to  explain 
away  the  doctrine  of  that  case  in  the  manner  attempted  by  the 
parwers.    The  facts  are  simple : — Dugald  Campbell  stood  in. 
(e&  in  the  estate ;  be  conveyed  his  estate,  heritably  and  irre- 
deemably, to  trustees,  expressly  for  pqjiment  of  his  debts,  with 
power  to  sell,  and  under  an  obligation  to  reconvey  any  residue 
under  a  strict  entaiL     The  trustees  were  infeft ;  Mr  Campbell 
died,  and  a  competition  arose  between  adjudgers  from  the  trus- 
tees and  prior  adjudgers,  who  had  proceeded  directly  against  the 
estate  as  in  kmredUatejacenu  of  him,  by  chaiging  hu  heir  to 
enter.    There  could  not  be  a  more  perfect  state  of  the  case  for 
trybgthe  question,  whether  the  feudal  title  subsisted  in  the 
truster?    The  creditors  who  adjudged  the  htereditas  jacenM  did 
Bot  sdjodge  any  mere  Jiis  credUig  they  adjudged  the  estate  it- 
self, by  charging  the  heir  to  enter ;  which  charge  necessarily 
ivDj^icd,  that  it  was  competent  for  the  heir  to  be  served  in  spe- 
cial as  heir  of  the  investiture :     And  accordingly,  the  interlo- 
cutor of  Lord  Eskgrove,  adhered  to  by  the  Court,  expressly 
found  that  Dugald  Campbell  '  was  not  completely  divested  of 
the  rral  right  tuid  property  of  bis  estate,  by  the  trust  right  and 
mfeftment  thereon,  founded  on  by  the  objectors,  the  same  hav- 
ing been  a  trust  for  the  graater's  behoof,  though  it  contained  a 
power  to  the  trustees  of  selling  the  lands,'  &c.     The  Lord  Or- 
dinary is  of  opinion,  that  wherever  an  estate  can  be  adjudged  as 
in  tueredUaieJacgnUj  to  the  effect  of  carrying  a  feudal  title  by 
ebsrter  of  adjudication,  it  must  be  equally  competent  to  the 
beir  to  be  serv!sd  and  infeft.     And  he  thinks  it  a  self-evident 
proposition,  that  wherever  a  man's  title  so  stands  by  his  investi- 
ture, that  upon  his  death  his  heir  might  be  served  and  get  a 
feudal  title  directly  as  heir,  he  himself  must  be  in  iUviOf  while 
alive,  to  convey  the  estate,  subject  to  all  existing  burdens ;  be- 
cause^ if  his  investiture  subsists  to  the  effect  of  the  estate  be- 
ing carried  by  the  service  of  his  heir,  he  must  have  by  his  sasine 
the  powers  of  ao  undivested  fiar  to  convey,  however  be  may  be 
restrsined  by  conditions,  or  affected  by  burdens.     The  case  of 
Ederline  settlea  the  point,  that  a  trust-convevance,  almost  Iden. 
tical  with  the  trast  in  the  present  case,  does  not  divest  the 
grduter  of  his  feudal  title,  and  is  only  to  be  considered  as  a  bur- 
den on  that  title.     The  form  of  the  question  in  that  case  ap- 
pears to  have  been  very  favourable  for  bringing  out  the  point. 
But  it  occurred  much  more  lately,  in  a  case  not  adverted  to  in 
tbe  papers, — the  case  of  Mr  Bellenden  Kerr  against  the  Trus- 
tees of  Lady  Essex  Kerr.    John  Duke  of  Roxburgh  conveyed 
Ins  whole  nnentailed  estates  to  trustees,  for  payment  of  his 
debts,  and  then  for  purposes  to  be  appointed  by  him.     On  his 
death,  the  trustees  were  infeft  in  the  estate.     The  heira-at-law. 
Lady  Essex  and  Lady  Mair  Kerr,  challenged  the  deed  by  which 
the  reaidue  was  settled,  and  having  succeeded,  they  obtsjned  a 
conveyance  from  the  trustees,  and  completed  their  title.    But 
sfterwards  a  defect  occurred  in  regard  to  the  transmisaion  of  a 
psrt  of  the  estate  from  Lady  Manr  to  Lady  Essex,  in  conse- 
quence of  which  Mr  Bellenden  Kerr  and  others,  as  heirs-at- 
law,  claimed  those  lands,  as  not  having  been  so  vested  in  Lady 
Eisex  as  to  vrarrant  her  conveyance  of  them.     In  order  to  ob- 
viate this  pica,  it  was  maintained  that  Lady  Essex  and  Lady 
Mary  Kerra,  before  getting  the  Utle  from  the  trustees,  had 
made  up  a  title  by  adjudication  upon  a  txu8t>bond  directed 


against  the  estate  as  in  hecrediiate  jacente  of  Duke  John  him- 
self, and  as  Lady  Essex  bad  a  general  service  to  Lady  Mary,  it 
was  maintained  that  this  title  by  adjudication — which  had  re* 
mained  personal — was  sufficient  to  vest  a  personal  right  in  her, 
which  she  could  convey.  The  Court  bad  no  doubt  that  that  ad- 
judication by  trust-bond  was  a  valid  title,  clearly  assuming  that 
a  feudal  title  remained  in  Duke  John  and  in  his  harediias,  not- 
withstanding the  trust-deed  and  the  infeftment  on  it.  It  was 
found  indeed  to  have  been  superseded  by  the  complete  feudal 
title  established  under  the  conveyance  of  the  trustee.  But  there 
was  no  doubt  entertained  that  it  was  a  valid  form  of  obtaining  a 
feudal  title  in  the  estate,  subject  to  the  burden  of  the  trust.  lu 
the  case  of  Sir  James  Fergusson,  the  conveyance  to  Lord  Her- 
mand  was  exjade  absolute  and  unconditional.  The  Lord  Or- 
dinary therefore  thinks  the  point  quite  settled ;  and  as  he  can- 
not enter  into  the  idea  that  these  cases  suppose  merely  the  com- 
petency of  adjudging  bJus  crediti  or  personal  claim  to  be  mada 
effectual  through  the  trust,  but,  on  the  contrary,  thinks  that  they 
necessarily  import  that  a  direct  feudal  title  might  be  taken  as  re- 
maining in  the  truster,  he  is  of  opinion  that  the  plea  of  the 
pursuer  is  thereby  met  by  a  conclusive  answer. — IV.  The  se- 
parate ground  taken  bv  the  defender,  that  the  entail  was  effec- 
tual under  the  personal  rigbt  vested  by  Mr  Ferrier's  disposition, 
appears  to  the  Lord  Ordinary  to  be  very  doubtful.  The  title 
by  infeftment,  completed  in  the  defender's  person,  depended  on 
the  resignation  ad  retnanentiam  by  David,  and  must  therefore  be 
laid  aside;  for  though  it  might  have  been  made  effectual  in 
another  manner,  this  was  not  done.  Then,  although  it  was 
held  in  the  case  of  Livingston  v.  Lord  Napier,  that  a  personal 
right  might  be  entailed  even  against  creditors,  it  is  to  be  ob- 
served, that  Jamea  Livingston  the  institute,  or  first  substitute 
in  that  case,  was  not  the  heir  even  of  the  personal  right,  and  far 
less  heir  of  any  investiture.  He  had  therefore  no  other  title. 
But  in  the  present  case,  the  defender  was  the  heir-apparent  un- 
der Mr  Ferrier's  disposition,  and  in  the  reversionary  right  under 
every  view  of  his  father's  tide.  It  would  be  at  least  a  very  dif- 
ficult matter  to  establish  that  his  creditors  are  affected  by  such 
a  persona]  entail,  consistently  with  the  decisions  in  the  case  of 
Denholm  of  Westshiel,  and  other  similar  cases.  Yet  the  Lord 
Ordinary  is  sensible  that  there  is  considerable  difficulty  in  this 
question.  The  procuratory  of  resignation  creating  the  entail, 
simply  designs  the  grenter  as  heritable  proprietor,  without  re- 
ference to  an^  particular  title.  If  the  Lord  Ordinary  were  to 
pronounce  a  judgment,  he  would  adopt  nearly  the  words  of  the 
first  part  of  Lord  Eskgrove's  judgment  in  the  case  of  Ederline, 
and  then  find  that  David  Campbell,  not  having  been  divested  by 
the  trust-deed,  had  power  to  execute  the  procuratory  of  resig- 
nation containing  the  entail ;  and  that  the  titles  made  up  under 
it  were  validly  and  dSectually  made  up ;  and  on  this  ground  as- 
soilzie the  defender." 

The  Coart,  4th  March  183  ]» 

<<  Find,  that  David  Campbell,  not  having  been  divested  by  the 
trust-deed,  had  power  to  execute  the  procuratory  of  resignation 
containing  the  entail ;  and  that  the  titles  made  up  under  it  were 
validly  and  feudally  made, — and  therefore  assoilzie  the  defender 
from  the  conclusions  of  this  action,  and  decern." 

M'Millan  and  Others  appealed,  pleading — L  That 
the  infeftment  in  the  person  of  the  trustee  extinguish- 
ed for  the  time  the  whole  feudal  right  which  had  be- 
lonfi^ed  to  David  Campbell,  and  that  that  feudal  rigbt 
could  not  be  revived,  except  by  a  reconveyance  from 
the  trustee,  completed  according  to  the  feudal  forms. 
-— IL  The  ground  assigned  in  the  case  of  Ederline, 
for  sustaining  the  adjudication  which  was  led  against 
the  heir  of  tne  truster,  was,  that  the  trust  was  created 
**  for  the  grantor's  behoof.*'  And  the  appellants  can 
easily  understand,  that  a  trust  of  that  description  may 
he  so  constituted  as  to  impair  in  no  degree  the  sub- 
stantial right  of  the  granter.  A  trust  for  the  manage- 
ment of  the  granter*s  propertv,  defeasible  at  the  will 
o^  the  giranteri  and  under  which  the  trustee  is  respon* 
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gible  to  the  granter  alone,  may  fairly  be  held  not  to 
impair  the  radical  right  of  the  truster.  In  like  man- 
ner, a  trnst  contained  in  a  mortis  causa  settlement,  and 
the  object  of  which  is  the  distribation  of  the  grantor's 
estate  amongst  his  gratuitons  legatees  after  his  decease, 
stands  almost  precisely  in  the  same  situation.  Of 
this  description  was  the  trust-deed  of  the  Duke  of 
Roxburgh,  alluded  to  in  the  Lord  Ordinary's  note. 
Down  to  the  period  of  the  Duke's  death,  the  infeft- 
ments  by  which  he  held  his  estates  could  not  be  affect- 
ed by  a  deed,  the  effect  of  which  was  necessarily  sus- 
pended until  after  his  death.  In  short,  his  Grace  died 
mfeft  in  the  subjects  in  which  Lady  Mary  and  Lady 
Sssex  Kerr  might  competently  have  made  up  a  title 
to  hifn  by  special  service. — III.  But  there  is  another 
▼iew  of  the  case  to  which  the  appellants  conceive  that 
sufficient  attention  has  not  been  given.  A  trust  may 
be  created,  either  by  a  qualification  expressed  in  the 
infeftment  of  the  trustee,  or  it  may  be  created  by  a  se- 
parate writing,  or  even  by  the  simple  acknowledgment 
of  the  trustee  himself.  'The  difference  between  those 
several  species  of  trust  may  often  be  very  important 
in  questions  with  third  parties  deriving  right  from  the 
trustee.  ^  But  in  questions  between  the  truster  and 
trustee  individually,  it  seems  very  plain,  that  a  trust 
being  admitted  or  proved,  the  rights  of  the  truster 
i&nd  trustee  must  be  the  same,  whatever  be  the  nature 
of  the  proof  by  which  it  is  established.  In  terms  of  the 
Statute  1696,  c.  25,  a  trust  can  be  proved  only  by  the 
writ  or  the  oath  of  the  trustee — but  being  once  proved 
in  either  of  these  ways,  the  trust  is  as  effectually  con- 
stituted as  if  it  had  been  incorporated  in  the  trustee's 
infeftment. — IV.  Two  or  three  decided  cases  were 
mentioned  at  advising  the  cause  in  the  Court  of  Ses- 
sion, as  supporting  the  judgment  then  pronounced, 
but  which  the  appellants,  with  all  submission,  cannot 
regard  in  that  light.  Answered — I.  The  conveyance 
by  David  Campbell  to  Mr  Ferrier,  did  not  divest 
David  Campbell  of  the  radical  right  to  the  property, 
or  put  an  end  to  the  feudal  investiture  in  his  person. 
It  was  merely  a  conveyance  in  trust  for  a  limited  pur- 
pose—tb^  payment  of.debts ;  und  although  it  contain- 
ed powers  of  sale,  these  powers  were  merely  granted 
in  explication  of  the  trust,  and  are  common  in  a  mere 
conveyance  in  security.  There  was  no  intention  on 
the  part  of  either  party  that  the  lands  should  be  given 
or  taken  in  absolute  satisfaction  of  the  whole  debts,  or 
of  any  definite  part  of  them,  or  should  belong  to  Mr 
Ferrier  himself.  The  lands  were  merely  plac€»d  under 
a  certain  control  for  the  immediate  security  and  ulti- 
mate payment  of  the  creditors,  and  even  tnat  control 
ceased  when  the  obiect  was  accomplished.  £ven  if 
David  Campbell  had  died  without  obtaining  anv  re- 
conveyance, his  heir  could  have  made  up  a  valid  feu- 
dal title  to  the  lands  by  a  service  in  special  as  heir  of 
the  investiture,  or  the  creditors  of  David  might  have 
adjudged  the  estate  as  in  hareditaiejacente.  This  was 
decided,  in  the  case  of  Campbell  of  fiderline,  in  1801, 
and  has  been  uniformly  recognised  as  settled  law  ever 
since. — II.  At  all  events,  David  Campbell  had  a  per- 
sonal right  to  the  lands,  and  therefore  was  in  a  con- 
dition validly  to  make  the  entail ;  and  the  present  de- 
fender is  not  at  liberty  to  defeat  it^  more  especially 


after  having  homologated  it  before  the  present  pur- 
suers became  his  creditors. 

Xortf  Wtpi^ord, — My  Lords,  this  is  an  action  of  reduction  and 
declarator,  which  has  been  heard  in  the  Court  of  Sesston  in 
Scotland.  It  was  brought  by  the  creditors  of  a  person  of  the 
name  of  Campbell,  to  set  aside  a  settlement,  which  had  been 
HMide  by  Campbell  the  father,  of  an  estate.  Mv  Lords,  the 
question  for  vour  Lordships  is.  Whether  Campbell  the  fucher, . 
at  the  time  or  making  that  settlement,  had  a  sufficient  legal  estate ' 
to  enable  him  to  make  that  settlement.  The  facts  are  these  :— 
Campbell  the  settler,  had  conveyed  away  this  property  by  a  deed»  • 
to  a  person  of  the  name  of  Ferrier ;  and  it  appears  in  the  case, 
that  the  object  of  the  conveyance  was  to  make  Ferrier  a  trustee, 
for  the  purpose  of  paying  creditors.  If  any  part  of  the  proceeds 
oi  the  estate  remained,  he  was  to  pav  these  proceeds  back  to 
Campbell  the  father,  or  if  any  part  of  the  estate  remained  unsold, 
he  was  to  reconvey  that  estate  to  Campbell  the  father.  A  part 
only  of  the  estate  was  sold — the  remainder  the  trustee  intended  to 
reoonvey.  He  made  a  reconveyance  which  the  Judges  in  Soot- 
land  decided  was  imperfectly  made,  and  consequently,  that  no 
estate  passed  bark  by  that  conveyance.  The  question  then  is, 
whether  Campbell  the  father — ^the  estate  having  been  conveyed 
in  the  manner  I  have  stated  to  your  Lordships,  and  no  effectual 
reconveyance  being  made  of  such  estate — was  disabled  from 
creating  the  settlement  which  he  did  create  of  his  property.  I 
cannot,  my  Lords,  be  misled  by  the  prejudices  of  an  English 
lawyer ;  because  if  this  case  had  occurred  in  England,  undoubted- 
ly Campbell  the  father,  would  not  have  had  such  an  etitate  as 
would  enable  him  to  levy  a  fine,  or  suffer  a  recovery,  because 
the  legal  estate  was  clearly  out  of  him  ;  but  we  must  consider 
this  is  a  case  depending  on  Scotch  law, — and  your  Lordships  cannot 
know  wliat  the  Scotch  law  is,  except- by  Acts  of  Parliament,  and 
by  the  decisions  of  the  Courts  of  Scotland.  I  would  state  to 
your  Lordships,  that  I  should  humbly,  hope  you  would  be  very 
careful  how  you  reverse  a  decision  of  Scotch  Courts  of  Justice, 
when  proceeding  either  on  the  practice  of  pleading  in  the  Court, 
or  the  practice  of  conveyancing  $  because  it  is  quite  impossible 
that  persons  in  this  country  can  be  so  conversant  with  that  prac- 
tice, or  those  forms  of  conveyancing,  which  would  follow  from 
the  application  of  that  law,  as  the  Judges  of  the  Court  of  Session. 
This  is  a  pure  question  of  Scotch  conveyancing ;  the  only  ques- 
tion being,  whether,  notwithstanding  this  conveyance,  there  was 
not,  according  to  the  understood  law  of  Scotland,  a  sufficient 
legal  interest  remaining  in  Campbell  still  to  enable  him  to  make 
this  settlement.  If  be  had  been  living  in  England,  a  Court  of 
]l6quity — ^though  he  had  made  such  a  convejrance-^would  have 
compelled  the  person  in  whom  the  legal  estate  was,  to  complete 
his  conveyance  ;^t  would  have  been  imperfect  at  common  Uw ; 
but  there  is  a  great  difference  in  the  Courts  of  Scotland  in  that 
respect,  for  there  is  in  that  country  but  one  Court  exercising  a 
jurisdiction  of  law  and  equity,  and  that  may  have  led  to  the  dif- 
ference upon  this  subject.  The  Scotch  Judges  have  decided, 
that,  notwithstanding  this  conveyance,  as  it  appeared  upon  the 
face  of  the  deed  itself,  it  was  a  conveyance  for  the  purpose  of 
paying  debts.  We  should  say,  in  England,  in  such  a  case,  that 
the  settler  still  remained  infeoffed  in  this  property — still  possessed 
of  such  a  legal  estate  as  to  be  able  to  convey  it.  Under  such  cir- 
cumstances,  we  should  clearly  be  acting  against  equity,  if  we  set 
aside  this  settlement.  We  are  not  to  hesitate  in  doing  that,  if 
we  see  that  the  law  clearly  requires  it ;  but  we  must  see  that  to 
be  perfectly  clear  before  we  overturn  the  judgment  of  the  Court 
of  Sessioii,  which  is  consistent  with  the  justice  of  the  case, 
which  stands  upon,  perhaps,  an  artificial  sort  of  reasoning,  but 
which  we  are  bound  to  consider  to  be  consistent  iiith  the  Scotch 
law.  This  judgment  appears  to  me  to  be  consistent  with  equity, 
for  this,  reason,  that  if  the  interest  was  not  all  disposed  of,  it 
belonged  to  Campbell,  the  original  settler ;  and  those  who  claim 
under  him  have  a  right  to  the  disposal  of  it.  A  trustee  holding 
under  such  a  deed  in  this  country,  would  have  been  compelled  to. 
reconvey  that  title.  W  bat  right,  in  equity,  then,  have  the  creditors 
of  Campbell's  son  to  come  and  claim  \ — they  can  have  no  right 
but  through  the  father ;  and  if  the  father  haa  made  a  strict  set* 
tlement,  they  ought  not  to  appear  and  defeat  that  settlement ;— 
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tbe  settlement  waa  made  by  the  father,  not  for  the  benefit  of 
immediate  auccewors,  but  the  benefit  of  the  line  of  succeasora. 
Tbe  Scotch  Judgea  have  held,  that  in  consequence  of  the  deed 
to  Ferrier,  the  lej^  estate  waa  out  of  tbe  father,  bat  that  as  it 
was  conveyed  to  Ferrier  for  a  particular  purpose,  enough  of  it  re- 
mained in  the  person  who  conveyed,  to  enable  him  to  make  such 
a  settlement  as  that  before  Jo^f  Lordships.     My  Liords,  I  con- 
sider this  as  a  perfectly  decided  case.     In  that  which  is  laid 
down  by  the  learned  Judge,  my  Lord  Moncrieff,  who  waa  the 
Lord  Ordinary  in  this  case  in  the  Court  below,  I  would  express 
my  entire  concurrence.     His  Lordsbip  referred  to  two  cases, 
which  I  cannot  distinguish  from  the  present,  in  which  the  same 
doctrine  is  asserted :    The  one  of  a  settlement  by  a  person  of 
tbe  name  of  Campbell,  a  gentleman  of  the  same  name  with  the 
settler  in  the  present  case,  who  conveyed  his  estate  in  nearly 
tbe  same  woros,  giving  a  power  of  sale,  for  the  purpose  of  the 
^tate  being  sold  for  the  payment  of  debts.     There  was  no  re- 
convejrance  of  that  estate ;  but  the  Court,  about  BO  years  ago, 
held,  that  the  person  originally  conveying  bad  still  the  legal 
estate  in  him.     This  appears  to  me  precisely  the  same  with  the 
present  case.     Tbe  words  in  which  Lord  fiskgrove  delivered 
bis  judgment,  are  certainly  very  strong.     In  giving  judgment, 
has  Lonlship  aaid,  **  A  conveyance,  such  as  this,  does  not  divest 
the  granter  of  his  feudal  title,  and  is  only  to  be  viewed  as  a  bur- 
then upon  the  land  ;**  those  words  are  express, — *^  the  feudal  title 
remiuns  undisturbed  in  tbe  settler  of  the  property."     This  cause, 
which,  as  I  have  stated  to  your  Lordships,  waa  decided  about  30 
years  ago,  was  never  appealed  against  to  this  House.    If  there 
wa»  to  be  oo  law  ia  Scotland,  except  that  settled  by  appeals  to 
this  House,  there  would  have  been  very  little  law  indeied ;  but 
decisions  acquiesced  in,  are  of  great  authority,  as  there  is  un- 
quesdooablj  a  strong  diapositioo  on  tbe  part  of  the. good  lieges 
of  Scotland,  where  they  can  find  a  good  reason  for  appeal,  to 
bring  the  case  under  the  consideration  of  this  House.     It  Appears 
to  i&e,  therefore,  that  we  must  consider  the  judgment  ot  the 
Court  of  Sesaon  in  this  case,  so  acquiesced  in,  as  founded  in 
law.     Tbe  Bar  of  Scotland  is,  as  your  Lordships  know,  a  roost 
enlightened  body  of  men.     I  have  no  doubt^t  was  as  much  so 
Bt  that  period  aa  it  is  now ;  and  I  do  not  know  a  more  learned 
body  of  men  than  those  who  constitute  that  Bar  at  present. 
That  appears  to  me,  then,  to  be  a  case  of  great  weight.     In  a 
subsequent  case,  the  same  question  came  under  tbe  consideration 
of  the  Court,  in  the  case  of  the  Duke  of  Roxburgh,  vitfre  a 
conveyance  similar  to  the  present  was  made,  arid  where  It  was 
heU,  that,  notwithstanding,  the  Duke  of  Roxburgh  still  rehiained 
tbe  legal  owner  of  the  estate,  and  was  entitled  to  make  a  legal 
conveyance  of  that  estate,  as  the  legal  owner.     Here  are,  there- 
fore, two  decisions.     It?  there,  then,  any  decision  to  oppose 
these ;  if  not,  then  unquestionably  the  balance  of  authority  which 
constitutes  the  rule  of  the  Court  in  cases  of  this  description 
being  all  on  one  aide,  your  Lordships  would  be  bound  to  affirm 
this  judgment.     The  learned  Lord  Advocate,  whom  your  Lord- 
ships bare  beard  at  your  Bar,  who  appears  to  have  paid  a  great 
deal  of  attention  to  the  case,  and  who  has  brought  forward 
all  tbe  leaming  upon  it  which  the  books  of  law   afford,  has 
referred  your  Lordships  to  one  case, — the  case  of  Sir  Adam 
Fergusscm  of  Kilkerran,  who  made  a  new  feu  of  the   lands 
of  Dmmellan  to  his  brother.  Lord  Hermand,  his  heire  and 
assigneea  whataoever, — ^upon  which  Lord  Hermand  was  infeft. 
After  this.  Sir  Adam  Fergnason  conveyed  away  his  property ; 
the  question  was,  whether  he  was  in  a  condition  to  make  that 
conveyBDce,  having  previously  made  a  conveyiince  to  Lord  Her- 
mand.    The  Court  of  Session  were  of  opinion  that  he  was  in 
no  condition  to  do  that — the  legal  estate  having  passed  Co  Lord 
Hemand ;  but  your  Lordships  wijl  see  the  distinction  between 
that  csae  and  thia.     In  that  case,  there  waa  no  object  expressed, 
such  as  tbe  payment  of  debts.     In  the  present  case,  there  is  the 
expression  of  that  obiject,  and  the  object  ceases  for  which  it  was 
made ;  so  that  every  one  would  see  that  it  was  not  conveyed  to 
bim  absolutely,  but  for  certain  purposes.    A  person  cluiming  an 
interest,  therefore,  would  be  called  upon,  in  the  present  case,  to 
look  and  see  whether  those  purposes  were  answered  or  not.     In 
the  conveyance  to  Lord  Hermand,  by  the  brother,  there  was 
nothing  of  the  kind.    It  was  a  conveyance,  probably,  for  love  and 
affection,  and  waa  an  absolute  conveyance ;  aud  after  the  object 


for  which  it  was  conveyed  was  accomplished,  the  estate  was  re- 
conveyed,  but  the  conveying  it  back  appears  to  be  an  acknow- 
ledgment that  th^t  waa  a  valid  conveyance.  The  deed  objected  to 
being  a  deed  executed  between  the  first  and  the  second  convey- 
ance, it  appears  to  me  it  is  impossible  that  that  can  stand. 
Lord  Hermand  had  reconveyed  it  before  the  death  of  bis  brother, 
and  from  that  moment  Sir  Adam  Fergusson  would  have  been 
in  the  legal  possession  of  the  estate  ;  but  a  reconveyance,  after  a 
certain  deed  had  been  made,  could  not  give  validity  to  that  deed ; 
and  there  is  a  manifest  difference  between  these  two  cases.  A 
person  looking  at  that  deed,  could  not  possibly  have  said  that  a 
scintilla  of  interest,  either  in  law  or  in  equity,  remained  in  the 
legal  owner  of  the  estate.  My  Lords,  this  is  the  only  cuse  which 
haa  been  attempted  to  be  brought  to  bear  upon  this  case,  by  the 
learning  by  whieb  your  Lordships  have  been  assisted  at  the  Bar 
this  day.  It  appears  to  me  there  is  a  numifest  distinction  be- 
tween the  two  cases ;  therefore,  upon  the  weight  of  authority,  aa 
has  been  already  stated  by  the  learned  Judges  of  tbe  Court  of 
Session,  it  appears  to  me  we  are  called  upon  to  affirm  this  in- 
terlocutor. 1  shall  therefore  humbly  advise  your  Lordships  to 
affirm  it,  and  I  should  humbly  advise  your  Lordships  to  affirm 
it,  with  costs.  I  never  recommend  to  your  Lordships  to  give 
what  are  called  vindictive  costs ;— they  should  never  be  given  by 
wa^  of  punishment,  for  that  is  preventing  the  party  doirig  that 
which,  by  the  law  of  this  country,  he  has  a  right  to  do ;  but  if  a 
person  thinks  proper  to  appeal,  be  ought  to  do  it  at  his  own 
"expense,  and  not  at  the  expense  of  tbe  other  party ;  that  is  strict 
justice  between  man  and  man.  I  know  it  has  been  usual  to 
mention  a  particular  sum,  but  I  understand  from  one  of  your 
Lordships*  officers,  from  whom  we  are  in  the  habit  of  receiving 
^eat  assistance,  that  that  practice  has  been  lately  departed 
irom  in  some  cases.  I  very  much  approve  of  that  departure. 
I  feel  that  it  is  desirable,  before  your  liordships  decide  what  you 
should  give  in  tbe  shape  of  costs,  that  you  should  be  informed 
what  the  costs  actually  amount  to.  I  shall  therefore  humbly 
recommend  to  your  Lordships  to  postpone  the  consideration  of 
jtbe  Question  of  costs,  desiring,  at  tbe  same  time,  that  the  agenta 
for  the  respondent  will  submit  to  tbe  Officer  of  the  House  their 
bin,  that  the  Officer  of  the  House  may  inform  your  Lordships 
on  another  day,  as  to  the  amount.  I  shall  therefore  now  only 
humbly  move  your  Lordships,  that  the  judgment  of  the  Court 
bdow  be  affirmed. 

Inlerlocntor  aiBrraed. 

'  Appellants'  Authorities. — Douglas  of  Kilhead.  Creditors 
of  Boss  of  Keree;  Mor.  p.  15,616.  Monboddo's  Cases,  Brown's 
fiupp.  5,  p.  907 ;  Mor.  p.  10,300.  Bellas  Cases,  p.  166.  Gor- 
don's Trustees  o.  Harper,  4th  December  1821 ;  Fac.  Col. 
Stair,  II.  11,  6.  Bell,  II.  p.  29U2^5tb  edit.  Brown's  Supp. 
^p.  310.  Munro  v.  IVTackenzie,  t27tb  January  1756;  Bell, 
Vol.  II.  p.  406.  Carmichael  v.  Gibson  Carraichael,  15th  No- 
vember 1810;  F.  C.  Fairiie  v.  Sir  James  Fer^gusson  and 
Othere,  F.  C,  11th  July  1827.  Mure  and  Dalrymple  v.  Mac 
Adam,  7th  March  1781 ;  Lockhart  o.  Wingate,  10th  February 
1819. 

Respondents*  Authorities. ^Maxwell  v,  Houston,  30th  April 
1725;  Robertson's  Appeal  Cases,  p.  539.  Campbell  of  Eder- 
Kne,  14th  January  1801 ;  Mor.  if.  Adjudication,  A  pp.  No.  2. 
Fairiie  p.  FerguRSon,  ut  supra.  Napier  v,  Livingston,  20tb  July 
1792  i  Brown's  Supp.  5,  p.  88&  Paul  Robertson's  Trustee  v. 
M'Leod,28th  May  1828;  F.  C. 

Firet  Division. — Caldwell  &  Son,  Appellants*  Solicitors.*— 
Alexander  H.  M'Dou^l,  Respondents'  Solicitor. 


29ih  June  1832. 

No.  2. — Thb  Earl  &  Countess  of  Stratrmorb, 
Appellar^tSy  v.  William  Ewino,  Respondent, 

Bill  of  Exchange — Husband  and  Wife— •Obligation — /.  Hetd^ 
affirming  decree  of  the  Court  iifSeuionf  that  a  person  was  Uahle 

,  for  certain  billst  although  he  tUleged,  that  under  a  dili^enee  and 
projter  accounting,  he  could  show  that  the  amount  claimed  was 
not  due— ^11,  Decree  by  the  Court  of  Session  against  a  married 
womanf  vestita  viro,  as  joint  accepter  of  the  said  bdU,  reversed^ 
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The  late  John  Bachan,  W.S.,  acted  as  affent  for 
the  appellants.    Many  bill  transactions  took  place  be- 
tween them.   Mr  Bachan  died  in  1822,  when  both  his 
and  the  appellants*  affairs  were  inyolred  in  much  con- 
fusion.    Tne  respondent  was  thereafter  decerned  his 
executor-creditor,  and  raised  the  present  action  against 
the  appellants,  for  payment  of  nine  bills,  which  he  had 
found  in  the  possession  of  the  deceased,  amounting 
to  nearly  £3000.    The  appellants  lodged  defences, 
objecting,   that  Mr  Buchan  had  never  rendered  a 
specific  account  of  his  intromissions,  whereby  the 
amount  of  debt  might  be  ascertained.    The  Lord  Or- 
dinary decerned  in  terms  of  the  libd,  and  the  Court 
ultimately  adhered.    The  defenders  appealed,  plead* 
ing, — I.  Considering  the  relative  situations  of  agent 
and  client,  in  which  the  late  Mr  Buchan,  and  the  ap- 
pellant. Lord  Strathmore,  stood  to  one  another  for  so 
many  years,  and  the  long  train  of  transactions  which 
took  place  between  them ; — and,  considering  that,  on 
the  one  hand,  Mr  Buchan  intromitted  with  various 
funds  and  securities  belonging  to  Lord  Strathmore, 
and,  on  the  other  hand,   that  the  bill   transactions 
in  which  they  were  mutually  concerned  were  numer- 
ous, complicated  and  connected  with  one  another ; 
that  most  of  them  were  entered  into  for  the  purpose 
of  raising  money  at  the  Banks,  without  any  sum  being 
actually  advanced  at  the  time  by  the  drawer  to  the 
acceptor,  and  that  one  bill  was  often  granted  in  order 
to  raise  means  for  retiring  or  paying  a  former  one ; — 
and,  considering  that,  from  the  circumstance  of  Mr 
fiuchan  being  Lord  Strathmore*s  agent  and  man  of 
business,  the  whole  documents  connected  with  these 
transactions  were  in  the  bands  and  keeping  of  Mr 
Buchan  ; — ^the  respondent  as  executor-creditor  of  Mr 
Buchan,  deceased,  is  not  entitled  to  pick  out  and  select 
from  the  repositories  of  that  gentleman,  such  indivi- 
dual bills  or  documents  as  ittay  best  serve  for  the 
foundation-  of  an  action  against  the  appellants,  and  to 
pursue  for  payment  of  these,  without  first,  or  at  least 
unico  cantextUf  exhibiting  an  account  of  Mr  Buchan's 
intromissions,  and  showing  the  state  of  the  whole 
transactions  between  him  and  his  clients,  the  appel- 
lants.— II.  Before  decree  for  payment  of  the  bills 
libelled  on  in  the  summons  shoukl  have  been  pro- 
nounced against  them,  the  appellants  were  entitled  to 
obtain  their  demand  of  a  diligence  in  the  usual  form, 
to  enable  them  to  recover  and  get  access  to  the  papers, 
documents  and  account  books,  in  the  repositories  of 
Mr  Buchan,  their  agent,  as  well  as  for  the  recovery 
of  any  other  documents  connected  with  the  bills, 
and  other  transactions  which  had  taken  place  between 
that  gentleman  and  them,  and  by  which  they  averred 
they  would  prove  that  these  bills  were  not  doe  by 
them  to  him. — III.  Even  deprived,  as  they  have  been, 
of  access  to  the  papers  and  accounts  connected  with 
the  transactions  that  took  place  between  them  and  Mr 
Buchan,  the  appellants  have  actually  condescended 
upon  various  intromissions  with  their  funds  by  that 
gentleman,  which  have  never  been  accounted  for,  and 
for  which  no  credit  is  given  in  the  present  action ; 
and  an  account  of  these  has  been  demanded  in  the 
action  of  count  and  reckoning  that  has  been  raised 
against  Mr  Buchan's  representatives,  by  the  appel- 
lantSy  since  the  commencement  of  the  present  action. 


—-IV.  Notwithstanding  their  having  been  deprived 
of  access  alike  to  their  own  papers  and  to  those  of 
Mr  Buchan,  and  to  all  that  can  tnrow  light  upon  the 
transactions  io  question,  the  appellants  have  conde- 
scended upon  certain  specific  objections'  to  the  parti- 
cular bills,  of  which  payment  is  demand^  in  the  sum- 
mons ;  although  it  is  clear  that  this  cannot  be  satis- 
factorily done  without  a  knowledge  of  the  state  of 
the  whole  transactions  'between  Mr  Buchan  and  tho 
appellants,  which  can  only  be  obtained  by  production 
of  the  whole  documents,  books'  and  accounts,  and  an 
investigation  of  these  by  ti  professional  accoontant.-r- 
y.  Certain  of  the  bills  and  notes  libelled,  on  in  the 
summons,  have  the  name  of  the  appellant,  Lady  Strath- 
more, as  joint  acceptor  upon  them;  and  fbr  these, 
decree  has  been  pronounced  against  her,  individually, 
and  steps  have  been  taken  upon  that  decree  against  a 
separate  estate  which  sh^  has,  exclusive  of  the  jm 
maritu  But  this  is  contrary  to  the  principle  of  the 
law  of  Scotland,  established  by  along  train  of  deci- 
sions, that  a  married  woman,  famna  vestita  virOf  is 
not  capable  of  incurring  personal  obligation,  even  with 
the  consent  of  her  husband. 
The  respondent  made  no  appearance. 

Lord  Wynford, — My  Lords-^There  was  a  esse  signed  befoi« 
your  Lordships  yesterday,  of  Lord  Strathmoie  against  Ewing, 
which  was  an  appeal  against  a  judgment  of  the  Court  of  Sessioii 
in  Scotland.  Your  Lordships  are  placed  in  rather  an  nnfoitu- 
nate  situation  in  this  case.  It  was  an  ex  parte  proceeding,  and  I 
was  afraid  of  giving  judgment  in  it  yesterday,  having  beard  only 
one  side,  and  I  thought  it  right,  therefore,  not  to  advise  yonr 
Lordships  to  dispose  of  the  case  finally,  till  I  had  had  an  oppon- 
tunity  of  reading  eveiy  scrap  of  paper  belonging  to  it  My 
Lords,  several  quf^tions  arise  in  this  case.  It  was  an  action 
brought  to  recover  the  amount  of  certain  promissory-notes  and 
bills  of  exchange.  There  appeared  to  me  at  first,  to  be  some 
doubts  as  to  the  bills  of  exchange,  but  after  some  considerarioR, 
I  do  not  entertain  any  doubt  upon  that  part  of  the  case.  These 
bills  are  found  in  the  hands  of  Mr  Budian,  the  person  that  the 
plaintiff  in  the  action  below  represents.  There  is  evidence  that 
these  bills  of  exchange  were  paid  by  him,  and  he  is  entitled  to 
recover  to  the  extent  of  these  bills.  With  respect  to  the  pro- 
missory-notes, many  of  them  appear  to  be  joint  promissory-notes 
by  Lord  Strathmore  and  Mr  Buchan.  -  Now,  without  aome  evi- 
dence, it  would  appear  that  they  were  given  for  a  joint  debt ;  and 
it  would  be  improper  to  charge  Lord  Strathmore  with  the  whole. 
But  upon  looking  into  the  printed  cases,  I  find  that  the  Judges 
below  state,  that  there  is  very  satisfactory  evidence  that  these 
promissory-notes  were  given  for  the  benefit  of  the  Earl  of  Strath- 
more ;  and  if  they  were  paid  by  Mr  Buchan,  he  has  a  right  to 
recover  for  that  amount  in  this  action.  MThat  evidence  they  had 
of  that  kind,  I  do  not  know.  I  have  read  through  every  letter. 
They  are  not  so  explicit  as  I  could  wish,  but  thev  most  clearly 
prove  that  most  of  these  transactions,  if  not  the  whole,  were  for 
the  accommodation  of  the  Earl  of  Strathmore ;  and  it  appears 
from  these  letters,  that  this  unfortunate  man,  Mr  Buchan,  had 
been  reduced  to  beggary  by  the  advances  he  bad  made  for  Mr 
Bowes,  before  he  bMme  Lord  Strathmore,  and  for  the  accom- 
modation he  afforded  him,  by  becoming  security  upon  these  bills. 
And  there  is  one  letter  written  after  these  transactions  have 
closed,  in  which  that  is  distinctly  stated.  It  was  argued  yester- 
day, that  there  was  an  account  between  the  parties,  and  that  your 
Lordships  could  not  proceed  till  that  account  was  taken.  Bne 
after  the  letter  written  from  St  Omer,  long  after  the  transaction 
had  closed,  it  is  dear  it  was  one  man  coming  forward  to  save  the 
other,  and  that  has  happened  in  this  case  that  too  often  happens, 
that  initead  of  one,  both  are  ruined  together ;  and  it  appears  by 
the  evidence  in  this  cause,  that  this  unfortunate  man,  Mr  Buchan, 
was  rained  by  his  unfortunate  connexion  with  this  party.  I  can- 
not, therefore,  advise  your  Lordships,  though  we  have  heard  no- 
thing on  the  other  s^de,— ^under  all  the  circumstances,  though  I 
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feel  some  slight  doubts,  whether  the  evidence  was  sufficient  in 
the'  first  instmce  to  satisfy  me,  those  donhts  areittot  snfficiently 
strong  to  induce  ine  to  recommend  your  Lordships  to  reverse 
that  part  of  the  jodgment     But  there  is  another  part  of  the 
judgment,  which  is  a  (|uestioB  of  law.     It  appears,  in  the  course 
of  these  transactions,  Lady  Strathmore,  then  Mrs  Bowes,  was 
in  the  habit  of  drawing  promissory-notes  and  bills  of  exchange  to 
raise  money ;  and  upon  these  securities  she  is  proceeded  against 
as  an  onraarried  womiuu     Now,  by  the  law  of  England,  it  is 
perfectly  dear,  that  an  action  cannot  be  maintained  against  a 
married  woman  for  the  amount  of  such  securities,  and  that  is 
founded  upon  sound  sense  and  wise  policy.     lif  it  was  not  so,  a 
married  woman  might,  by  entering  into  engsgeraents  of  that  kind, 
he  the  cause  of  considerable  embarrassment  to  her  husband,  and 
it  might  interfere  witii  the  airangements  of  families     She  can- 
not do  any  act  of  that  kind.     And  upon  looking  into  the  law  of 
Scotland,  I  find  that  the  law  is  the  same  there  as  in  England, 
and  that  is  a  Tcry  satisfactory  proof  that  the  law  is  a  wise  one ; 
because,  when,  in'  difierent  parts  of  tAie  worM,  persons  without 
communication  come  to  the  same  oonciusion,  it. is  a  proof  that 
they  come  to  it  upon  sound  principles.     It  appears  to  me  to  b« 
satisfactorily  made  out,  upon  the  authorities  to  which  your  Lord- 
ships have  been  referred,  that  tho%h  a  married  woman,  with 
certain  solemnities  that  are  intended  Co  guard  her  from  the  at- 
tempts of  designing  persons,  may  bind  herself  in  regard  to  her 
own  property  in  Scotland  as  in  England,  that  an  action  cannot 
be  maintained  against  her.     In  England,  she  is  examined  before 
the  Judges  of  the  land,  to  see  if  she  understands  the  nature  of 
the  transaction.     It  appears  to  me  that  the  law  of  Scotland  is 
the  same  in  that  respect,  and  tfiat  she  may  bind  her  property  by 
those  solemnities,  though  she  cannot  Bind  herself  by  bill  of  ejt- 
change  or  bond,  nor  ran  an  action  be  maintained  against  her 
upon  them.     The  learned  Doctor  said  yesterday,  that  no  report 
of  the  case  was  tabe  found.     I  have  since  found  the  report,  but 
it  does  not  appear  to  me  that  this  point  was  ever  agitated  before 
the  Court  below ;  and  it  is  upon  that  ground,  the  p<Hnt  not  be- 
ing Faiaed>  that  no  decision  was  given  upon  it ;,  but  it  appears  to 
me  so  plain  a  point,  that  they  could  not  have  pronounced  the  de- 
cision they  have  pronounced,  if  that  question  had  ever  been  dis- 
cossed.     But  upon  these  proceedings  there  is  a  judgment  given 
in  that  action  against  Lady  Strathmore.     I,  therefore,  recom^ 
mend  to  your  Loidships  to  reverse  that  part  of  the  interlocutor 
in  which  the  judgment  is  given  against  Lady  Strathmore,  and 
dismiss  the  appeal  upon  that  part  of  the  subject  that  relates  to 
Lord  Strathmore. 

Appellants*  Authorities^ — Ferguson  vw  Voung,  29th  February 
1793;  Mor.  p.  144a  Stair,  I.  4,  16.  Ersk.  1 6,  25.  Bank- 
ton,  1.  5,  79.  Greenlaw  v.  Galloway,  24th  March  1826;  Mor. 
5957.  Birch  v.  Douglas^  14th  January  1668.  Fisher  v.  Kerr, 
27th  January  1665.  Duncan  v.  Maijory  Forbes,  15th  No- 
vember 170&  Menzies  0.  Gillespie,  8th  December  176b  Wat- 
son «.  Robertson,  10th  December  1772;  Mor.  596a  Dollar  sw 
Murdoch,  10th  February  1827;  Sh.  and  D. 

Second  Division.— Vizard  &  Co.  Appellants*  Solicitors. 

5ih  July  1SS2. 

Ne.  3^— DuKB  OF  Hamilton,  Appettant^  v.  G.  R. 

A IKMAV  y.  Respondent. 

Process     Title  to   Sue— Servitude— .Jury— .i^  person  having 

brought  on  action  qfdeciarator  of  his  right-  to  approach  and  uto 

a  tamt  and  gravel-^bank  hy  himt^,  and  tenants  and  possessors, 

and  of  ths  ahsenee  of  aU  riglu  in  thcdefender  to  obstruct  such 

approach  ami  rue,  but  not  alieging  property — /.  Held  (reverting 

judgment  of  the  Court  of  Session  J,  that  it  was  not  competent  to 

sustasM  a  title  generally  to  take  graoelf  but  merely  to  take  gravel 

for  the  use  of  the  particular  tenement, — //.  Held  fi^ffirming 

judgment  of  the  Court  below  J,  that  it  was  competent  to  plead  in 

the  Jury  Court,  that  the  dtfender  had  no  right  of  any  kind,  and 

that  the  pursuer  was  not  bound  to  plead  that  he  had  a  right  of 

eommonty  in  the  said  gravd,—^IIL  Held  (reversing  judgment  of 

the  Court  behwjt  that  the  pursuer  was  not  entitled  to  found  upon 

thepostemon  of  persons,  proprietors  and  occupiers  of  houses,  4fc.» 

similarly  situated  with  the  pursuer's  houses,  j(:c«     jlnd  case  re- 

mitled. 


This  case  came  before  the  Court  of  Session  in  the 
shape  of  conjoined  advocation  and  declarator,  both  at 
the  instance  of  Aikman.  He  was  proprietor  of  Ross 
and  Whitehill  in  the  parish,  and  of  several  houses  and 
gardens  held  under  the  Duke,  in  the  burgh  of  Hamil- 
ton. And  the  subject  in  dispute  was  a  piece  of  ground 
and  bank,  along  the  left  bank  of  the  Clyde  down- 
wards, from  its  junction  with  the  Avon  to  the  mouth 
of  the  Hamilton  Burn,  which,  according  to  the  pur- 
suer, was  bounded  on  the  side  opposite  the  river  by 
the  burgh  roods  of  the  burgesses, — had  been,  for  time 
immemorial,  occupied  as  common  property  bj  the 
burgesses, — had  constant! v  furnished  them  with  g^vet 
and  sand  (which  they  had  also  taken  from  the  right 
bank,  within  the  same  limits,  )-<-and  had  been  used 
by  the  pursuer  and  others,  in  the  building  of  houses 
and  making  roads  in  and  about  Hamilton.  To  the 
buflk,  the  pursuer  and  others  were  allowed  access  till 
summer  1827,  in  accordance  with  What  they  conceived 
to  be  their  right,  and  by  what  they  thought  a  public 
approach,  when  the  defender  asserted  his  exclusive 
possession  of  it  as  heir  of  entail  and  proprietor  of  the 
Durgh  roods,  and  attempted  to  exclude  the  public 
irom  it.  The  pursuer  demolished  the  obstruction. 
And  he  brought  a  declarator  in  June  1828,  setting 
forth — That,  from  time  immemorial,  he  and  his  pre- 
decessors hady 

*'  in  conmon  with  the  other  heritors,  proprietors  andinhabicants 
of  the  said  town  or  burgh,  parish,  barony  and  regality,  and  of  va- 
rious other  parishes,  and  bart>nieS  and  districts  in'  the  neighbour- 
hood, enjoyed  and  exercised  the  right  and  pririlege  of  u)|>lifting^ 
removuig,  and  away-talring  sand  and  gravel  from  the'river  Clyde; 
and  its  banks,- and  this  at  any  place  where  it  was  found  nost 
convienient  to  do  so,  betwixt  the  mouth  of  the  Avon  and  the 
mouth  of  the  Hamilton  Bum :" 

That  they  had  haJ,  from  time  immemorial^  a  right  of 
read  for  the  purpose  of  removing^  it :  That  the  burgb 
roods  had  formerly  belonged,  as  a  common,  tO'  the 
burgesses:    That  the  derender  had  unwarrantably 
taken  the  sole  occupation  of  these  roods,  bettig  only 
a  part  ^  proprietor ;    and  that  although,  since  such 
usurpation,  lie  had  allowed  the  access  to  the  bank  as 
before,  from  time  immemorial,  in  conformity  with  the 
**  right,  privilege,  and  servitude'  of  lifting  and  away- 
taking  the  sand  and  gravel,"  the  defender  had  at 
lunffth  indosed  tfie  banks,  &c.,  and  concluding  to  have 
it  declared.  That  the  pursuer,  &c«  has,  with  others, 
his  tenants  and  possessors^  enjoyed  the  immemorial 
and  uninterrupted  privilege  of  access  and  taking  gravel, 
as  above,  and  had  good  right  thereto :  That  the  de- 
fender had  no  right  to  encroach  and  obstruct,  and  to 
prevent  the  pursuer,  &c.  from  free  access  and  removal, 
and  should  desist,  &c.  and  remove  the  obstructions ; 
and  should  not  innovate,  &c.  te  the  prejudice  of  pas- 
sage and  removal  by  the  pursuer,  his  tenants  and 
possessors.    The  pursuer  pleaded — That  the  right  of 
taking  sand,  &c.  from  the  bank  of  a  river  might  be 
acquired,  like  any  other  predial  servitude,  by  forty 
year»  uninterrupted  possession  by  the  proprietor  of 
the  dominant  tenement :  That  a  servitude  so  acquired 
is,  on  the  division  of  the  tenement  among  sub-vassals, 
conununicated  to  each  sub-vA9!«al  in  proportion,  espe- 
cially if  he  had  exercised  the  right  as  occasion  offered : 
That  such  a  servitud.e  might  be  acquired  in  favour  of 
tlie-  superiojp  and  of  the  whole  tenants,  by  the  prescrip- 
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tiTO  possessioD  of  the  tenants  and  snb-vassals :  And 
that  the  pame  pleas  applied  to  the  right  of  access. 

The  defender  pleaaed — That,  hy  his  titles,  he  was 
exclasire  proprietor  of  the  soil  of  which  the  pursuer 
was  attempting  to  deprive  him  :  That  the  right  claim- 
ed by  the  pursuer  was  not  recognised  as  a  predial 
servitude  by  the  law  of  Scotland — resolved  into  a 
claim  to  the  solum  ;  and  at  any  rate,  was  indefinite  as 
to  the  dominant  and  servient  tenants,  and  its  extent : 
That  as  no  written  title  was  -alleged,  the  claim  must 
rest  on  usage — yet  no  adequate  usage  appeared  or 
could  be  alleged :  That  the  pursuer  could  not  plead 
the  alleged  usage  of  other  parties :  That  his  having 
applied  for  leave  was  at  variance  with  his  alleged 
lights. 

.  <'  The  Lord  Ordin&ry  (12t1i  Jane  1829,)  having  heard  nar- 
ties*  procurators  on  the  closed  record.  Finds  it  competent  to 
establish  a  servitude,  such  as  is  here  concluded  for,  by  prescrip- 
tion, without  any  specific  grant  on  the  gronnd  of  uninterrupted 
iise  and  possession  ;  and  that  the  pursuer  has  made  relevant  al- 
legations sufficient  to  entitle  him  to  a  proof;  and  vrith  these 
findings,  remits  the  ciHise  to  the  Jury  Cdurt.** 

"  The  Jury  Coiirt  ordered  (2dd  June  1829,)  that  this  cause 
be  transmitted  to  the  Court  of  Session,  that  the  pursiler  (de^ 
fender)  may  have  an  opportunity  of  presenting  a  reclaiming  note 
against  the  above  interlocutor,  in  so  far  as  it  finds  a  point  of 
law." 

The  defender  reclaimed, — and  on  the  14th  of  No- 
vember 1829,  the  Court 

'<  Recal  the  findings  of  the  interlocutor  reclaimed  against  in  hoc 
statu ;  sustain  the  pursuer's  title  to  insist,  and  remit  to  the  Jury 
Court,  quoad  ulira," 

In  the  Jury  Court,  the  following  isines  were  pro- 
posed, viz.  :^- 

"  It  being  admitted  that,  the  pursuer  is  proprietor  of  the  lands 
of  Ross,  in  the  parish  of  Hamilton,  and  of  certain  bouses  and 
gardens  in  the  town  of  Hamilton  : — L  Whether,  for  40  years  and 
upwards,  or  for  time  immemorial,  (he  pursuer  and  bis  predecessors 
and  authors,  in  the  said  lands  of  Ross,  or  their  tenants,  have 
tieen  in  the  use  of  talcing  sand  and  gravel  from  the  banks  and 
channels  of  the  river  Clyde,  between  its  junction  with  the  river 
Avon  above,  and  the  Hamilton  Bum  below? — IL  Whether,  for 
40  years  and  upwards,  or  for  time  immemorial,  the  pursuer,  and 
his  predecessors  and  authors,  proprietors  of  the  said  houses,  or 
their  tenants,  have  been  in  the  use  of  taking  sand  and  gravel  from 
the  said  banks  and  channel  of  the  said  river? — III.  Whether, 
during  the  said  period,  the  pursuer  and  his  predecessors  and 
authors,  proprietors  of  the  said  lands  and  houses,  or  their  tenants, 
have  used  roads,  or  obtained  access  to  the  said  banks  from  the 
public  road,  at  or  near  the  ends  of  the  Hamilton  Bridge,  over  the 
said  river,  and  at  or  near  the  coal  ford,  across  the  said  river  ?** 

Thereafter,  on  the  16th.  of  February  1880,  the  mo- 
tion of  the  defender, 

**  to  retransmit  the  cause,  to  determine  the  competency  of  pro- 
ceeding to  trial  on  the  issues,  as  now  adiusted,  in  reference  to 
the  grounds  and  conclusions  of  this  action  of  dedaretor,**  was 
refused. 

On  the  18th^  the  pursuer  moved, 

**  for  the  purpose  of  getting  a  slight  alteration  made  on  the  pro* 
posed  issues,  descriptive  of  the  use  and  possession  had  by  the 
pursuer  of  the  subjects  in  question,  or  towards  making  it  appear 
that  the  servitude^  or  rights  and  privileges  therein  mentioned, 
were  used  and  enjoyed  by  him,  in  common  with  other  heritors 
and  burgesses  in  and  about  Hamilton,  conformably  to  the  state- 
ment in  the  summons ;  and  to  get  an  additional  issue  on  the 
defender,  to  prove  that  he  has  had  the  exclusive  use  and  posses- 
sion of  the  sand  and  gravel-bank  in  question  for  40  years,  in  re- 
spect that  his  possession  is  denied  by  the  pursuer ;  or  otherwise 
toallow  the  pursuer  a  negative  issue  to  this  effect.'* 


And  on  4he  I8th  of  February  1830y  in  the  Jury 

Court, 

'*  It  is  ordered,  of  consent,  that  the  cause  be  remitted  back  to 
the  Court  of  Session,  in  order  to  determine  the  extent  to  which 
the  summons  is  relevant,  and  particolariy  with  a  view  to  the 
following  questions: — Ptimo,  Whether,  under  the  snmmonty 
the  pursuer  is  entitled  to  plead  that  there  is  oo  right  of  any 
kind  in  the  defender  to  the  sand  and  grevel-bonk  libelled?  ^e- 
cundOf  Whether,  in  this  process^  the  pursuer  is  bound  to  plead, 
that  he  himself  has  a  right  of  commonty  in  the  said  sand  at 
gmvel-bank?     Teriio,  Whether,  under  the  said  summons,  the 

fmrsner  is  entitled,  in  support  of  his  right  of  servitude  or  privi« 
ege,  to  found  upon  the  possession  of  any  persons  other  than 
himself  and  his  predecetson  or  authors,  or  his  or  their  ten« 
ants?" 

When  the  case  came  to  be  disposed  of  by  the  Court 
of  Session,  their  Lordships,  on  17th  June  1830,  pro- 
nounced this  interlocutor : 

<<  The  Lords  having  advised  the  remit  from  the  Jury  Court 
of  18th  February  last,  and  this  minute,  and  heard  counsel  for 
the  parties,  find,  !«/,  That,  under  the  summons,  the  pursuer  is 
entitled  to  plead,  that  there  is  no  right  of  any  kind  in  the  defen. 
der  to  the  sand  and  gravel-bank  libelled.  2(2/y,  That  in  this  pro- 
cess, the  pursuer  is  not  bound  to  plead  that  he  himself  has  a 
right  of  commonty  in  the  said  sand  or  gravel-bank.  dJ/y,  That, 
under  the  summons,  the  pursuer  is  entitled,  in  support  of  the 
conclusions  thereof,  to  round  upon  the  possession  of  persons 

Proprietors  and  occupiers  of  houses  and  gardens  in  the  town  of 
lamilton,  similarly  situated  with  the  {)ursuer*s  houses  and  gar- 
dens  there ;  and  with  these  findings  remit  the  cause  back  to  the 
Jury  Court ;  reserving  to  the  Jury  Court  all  questions  as  to  ex- 
penses hinc  inde/* 

The  defender  appealed,  pleading—-!.  The  pursuer 
has  not  set  forth  in  his  summons,  nor  in  his  conde- 
scendence, any  sufficient  title  to  insist  in  this  action. 
He  does  not  allege  that  he  holds  a  special  g^rant  of 
the  right  here  clsumed,  or  that  the  title-deeds  of  his 
estate  of  Ross^  or  of  those  houses  in  the  burgh  of 
Hamilton,  of  which  he  is  proprietor,  contain  any  clause 
inferring  any  such  burden  on  the  appellant's  estate. 
He  founds  his  claim  upon  alleged  usage  alone. — I  J. 
There  is  no  relevant  dfention  of  possession  set  forth 
in  the  condescendence.  The  mere  fact  of  sand  and 
gravel  havii^  been  taken  from  the  appellant's  estate, 
18  not  sufficient  per  se  to  establish  such  a  servitude.— 
IIL  A  pursuer  is  not  entitled  to  require  a  defender 
to  take  any  issue  vrhatever,  in  any  action  instituted 
for  the  purpose  of  vindicating  a  right.  A  defender 
in  prossession  may  stand  upon  his  right,  and  is  not 
bound  to  assist  the  pursuer's  case  by  proving  any 
thing.  The  appellant  is  not  bound  to  take  an  issue 
tor  prove  his  right  to  this  sand  bank,  any  more  than 
to  establish  his  right  to  any  other  part  of  his  estate. 
And  even  if  he  could  be  required  in  this  action  to 
prove  his  right  to  land  of  which  he  is  in  possession, 
that  right,  depending  upon  the  import  of  feudal  titles, 
falls  to  be  decided  by  a  Court  of  law,  and  does  not 
form  a  proper  question  for  a  jury  trial. — 'IV.  Neither 
is  the  respondent  entitled  to  what  he  terms  <'  a  nega- 
tive issue,"  that  the  appellant  is  not  the  proprietor  of 
the  said  bank  in  question,  as  recognised  by  the  first 
finding  in  the  interlocutor  Of  their  Lordships  of  the 
Second  Division,  of  the  17th  June  1S30.  llie  pur- 
suer does  not  allege,  either  in  his  summons  or  in  his 
condescendence,  that  he  himself  is  proprietor  ef  this 
sand»bank ;  and  therefore  there  are  no  termni  habiles 
in  this  action,  to  entitle  him  to  a  proof  that  the  ap- 
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pellant  is  not  proprietor. — V.  Itie  respondent  is  qfrly 
entitled  to  vindicate  tbe  right  of  servitude  claimed  hy 
himself  and  his  tenants  as  proprietor  and  occupants 
of  tbe  estate  of  Ross,  and  of  oertaia  honses  in  the 
town  of  Hamilton. 

Answered — I.  The  respondent  has  a  good  and  snf« 
ficient  title  to  pursue  the  conjoined  actions  of  adroca- 
tton  and  declarator. — 11.  The  responded  is  entitled, 
in  these  conjoined  actions,  to  plead  that  there  is  no 
right  of  any  kind  in  the  appellant  to  the  sand  and 
gravel-hank  in  question. — 111.  The  respondent  Is  en- 
titled to  plead  merely  that  he  has  a  privilege  or  ser* 
vitode  of  taking  sand  and  gravel,  without  being  bound 
to  plead  that  he  has  a  common  property  in  tiie  said 
bankd — IV.  The  respondent,  in  snpportf  of  his  daim 
of  servitude,  qua  prof^rietor  of  houses  and  tenements 
within  the  town  of  Hamilton,  is  entitled  to  foand 
upon  the  possession  of  other  proprietors  within  ^e 
town. 

Lard  Wynford. — M7  Lords,  it  appears  by  the  pfoceedingi  in 
tUs  cause,  tbat  tbe  Duke  of  Hamilton,  who  is  the  proprietor  of 
the  property  with  respect  to  which  this  action  is  brought,  insti- 
tuted a  proceeding  in  the  Sheriff's  Court  in  Scotland,  against 
the  respondent  in  this  action,  for  taking  gravel  from  a  certain 
part  of  that  estate*  Tbe  respondent,  in  this  action,  probablf 
finding  that  he  could  not,  in  tbe  Court  of  the  Sheriff,  discOss 
the  question  of  property,  but  merely  of  possession,  as  has  b^en 
stated  by  tbe  Lord  Advocate,  instituted  in  the  Court  above, 
what  is  called  a  proceeding  of  advocation.  In  fiict  to  remove  the 
fauf«e  into  the  Court  above.  It  came  on  in  the  Court  aboVe  ; 
and  there  it  appears  it  was  stated  by  the  Court,  and  assented  to 
by  the  parties,  that  there  should  be  an  action  of  declarntdr  to 
establish  the  right,  in  which  it  was  agreed  by  the  parties,  that  the 
tight  of  tbe  Duke  to  this  property  should  be  considered  and  set- 
tled. That  being  tbe  state  of  the  proceedings,  this  proceeding 
in  declarator  went  on,  and  the  summons  in  the  action  of  decla- 
rator  claims  a  right  undoubtedly  to  take  gravel  from  the  spot  in 
question.  If  that  right  is  not  sustainable  in  law,  under  the 
clause  in  the  Act  to  which  the  Lord  Advocate  has  referred,  one 
of  the  judgments  was  certainly  wrong ;  for,  my  Lords,  there  was 
a  question  raised  before  the  Lord  Or^nary,  and  be  says,  '*  Hav^ 
ing  heard  parties*  procurators  on  the  closed  record ;  finds  it  cor»- 
petent  to  establish  a  servitude,  such  as  is  here  concluded  for,  by 
prescription,  without  any  specific  grant  on  the  ground  of  unin- 
terrupted use  and  possession,  and  that  the  pursuer,  (respondent) 
has  made  relevant  allegarion  sufficient  to  entitle  him  to  a  pmof  $ 
and  with  tbeee  fiffding  remits  the  case  to  the  Jary  CoorL** 

The  Lord  Advocate. — That  was  appealed  against,  and  the 
Court  above  confirmed  that  decision.     . 

Lord  Wtfnford. — That  judgment  of  the  Lord  Ordinary  was 
altered  as  to  the  finding,  and  nothing  sustained  but  maintaining 
the  title.  In  the  judgment  of  the  Court  above,  it  is  said  that 
the  imrty  might  go  on  to  prove  his  title  as  is  stated.  Th^t  I  must 
take  it  to  be  as  stated  in  the  summons.  Now,  tbe  title  stated 
in  the  stunmons  is  that  which  I  have  mentioned — a  title  not  to 
take  gravel  merely  for  the  use  of  the  tenement,  but  a  title  gene- 
rally to  take  the  gravel.  If  this  was  a  question  with  respect  to 
English  law,  I  should  not  hesitate  to  say  such  a  title  was  not 
sustainable ;  for  I  recollect  a  case  in  which  I  was  counsel,  in 
wbicb  a  noble  and  learned  Lord,  who  for  so  many  yean  sat  on 
tbe  Woofeack,  decided  in  the  Court  of  Chancery,  that  a  right  of 
tbat  description  could  not  be  suKtained ;  but  I  was  anxious  to 
a.^certain  whether  the  Scotch  law  was  the  fame  as  the  laws  of 
all  countries,  which  are  founded  upon  common  sense.  Wbere  the 
nrcomstances  are  the  same,  the  law  is  tbe  same.  And  I  am 
happy  to  find,  tbat  the  law  of  £^1and  and  the  law  of  Scotland, 
in  my  opinion,  agree  in  this  respect ;  for  I  have  a  case  b^ore 
me  decided,  in  u-hicfa  a  question  was  raised^  whether  the  inha- 
bitants of  a  certain  town  bad  a  right  to  take  slates,  not  merely 
for  the  purpose  of  covering  their  houses,  which  undoubtedly  they 
ftnght  have  had  a  right  to,  but  whether  they  had  a  general  riglit 


lo  teke  tbe  ^tei  fiir  other  perpoaes?  The  Lord  Oi^iiary  de- 
dared  they  had  no  aueh  general  right :  that  thev  were  not  en« 
titled  to  dig  for  stones  in  Hamilton  Hill  for  safe ;  and,  tbeiv- 
fere,  that  they  were  not  entitled  to  chum  such  a  servitede.  That 
deeisien  bears  upon  the  present  queatioa  Id  the  present  case, 
these  persons  daim  a  right  to  take  gravel  for  any  purpoaca.  If 
this  be  the  law  of  Scotland,  and  I  taike  it  for  granted  your  Lord* 
Ahtpe  will  consider  it  so,  it  having  been  decided  by  the  highest 
Court  in  Scotland,  then  this  summons,  undoubtedly  claiming  the 
right  genendly,  cannot  be  supported.  Therefore)  X  aobmit  hum- 
bly to  yonr  Lordships,  that  v^ith  respect  to  the  first  interloentor 
appealed  from,  the  iqipeal  moat  be  allowed.  Then,  my  Lords^ 
the  cause  goes  on,  and  it  gets  before  the  Jury,  and  other  ksnes  are 
raised  in  the  Jury  Court,  which,  undoubtedly,  as  they  stand  here^ 
decide  nothing.  But  it  Is  not  neeessaty  to  trouble  your  Lord* 
ships  with  «n^  observations  upon  them ;  for  I  apprehend,  the 
pertiea  being  dissatisfied  with  those  questions  as  nused,  it  must 
go  back  to  the  Court  of  Session  in  Scotland,  for  the  purpose  of 
tbat  Court  directing  what  isaues  should  be  raised,— and  that  givee 
occasion  to  consider  the  second  interlocutor.  By  the  second 
inteTlocutor,  which  is  confirmed  by  the  Court  of  Session,  and 
which  confirmation  by  the  Court  of  Session  baa  been  apfNMled 
from  { — **  The  Lords  having  advised  ^e  remit  fimn  the  Jury 
Court  of  the  18th  of  Febnuvy  last,  and  this  minute,  and  heard 
counsel  for  the  parties,  find  fint^  That  under  the  summons^ 
the  purauer  it  entitled  to  plead  that  there  is  no  right  of  any 
kind  in  his  Grace,  tbe  defender,  to  the  sand  and  p^^A  libelled." 
My  Lords,  if  there  had  been  but  one  proceeding,  namely,  a  pro^ 
eeeding  of  declarator,  I  should  have  said  this  judgment  was 
wrong,  but  there  is  a  double  proceeding ;  for  there  is  a  proceed- 
ing  in  which  the  Duke  claims  that  he  is  entitled  to  the  property ; 
and  these  persons^  the  respondents,  set  up  this  claim  against  thtt 
right .  In  that  form  of  action,  this  question  becomes  material,  be- 
eause,  though  the  right  cannot  be  settled  in  the  Court  of  the  Sheriff 
—and  for  which  reason  it  was  removed  to  the  Superior  Cour^^ 
In  tbe  Superior  Court,  undoubtedly,  it  was  eonpetent  for  the 
Court  to  decide  upon  the  right ;  therefore,  if  the  Court  of  Ses- 
sion decided  right,  when  they  said,  in  this  double  form  of  pro- 
ceeding, that  this  question  as  to  his  right  was  a  question  that 
was  proper  to  be  submitted,  I  shall  not  advise  your  Lordships 
to  disturb  that  judgment.  The  second  branch  of  the  interlocu- 
tor is  this,  thati  in  this  process,  the  pursuer  is  not  bound  to  plead 
that  he  has  a  right  of  commonty — tbat  is  a  joint  right.  I  hate 
kl ready  stated,  that  in  claiming  the  servitude,  I  am  quite  satis- 
fied that  the  respondent  could  not  support  it  to  the  extent  he 
claims ;  but  if  the  appellant  says,  *<  You  have  no  right  to  bring 
this  action  against  me,**  then  I  say,  he  may  merely  resist  that, 
and  it  is  not  incumbent  for  him  to  prove  he  had  any  interest  in 
It.  If  a  man  brings  an  actien  against  me  for  a  trespesa  on  Ma 
lAnd,  1  am  not  bound  to  show  my  title ;  it  ia  enough  for  me  to 
say,  you  who  bring  the  action  against  me,  have  no  right  to  the 
lend,  end  therefore  you  cannot  sustain  your  action.  Itappeen  to 
ftie,  therefore,  that  this  second  question  is  right.  That  brings 
me  to  the  third  branch,  that,  under  the  summons,  the  pursuer  ia 
entitled,  in  support  of  the  conclusions  thereof,  to  found  upon 
the  possession  of  persons  proprietora  and  occuplen  of  house* 
and  gardens  in  the  town  of  Hamilton,  similarly  situated  with 
the  pursuer's  houses  and  gardens  there.  Now,  m  v  Lords,  I  con- 
fess I  do  hope  that  the  Courts  of  Scotland  will  get  into  the 
habit  of  using  language  a  little  more  precise  than  they  use  at 
present.  1  find  no  fault  with  them,  because,  as  your  Loidshipa 
know,  the  Jury  Court  in  Scotland  is  e  new  institution,  end  it 
cannot  be  ^pected  that  proceedings  of  that  description  should 
be  administered  with  the  same  degree  of  accuracy  and  precision 
li^  a  country  where  they  are  newly  introduced.  But  there  is  a 
difference  between  the  law  of  England  and  the  law  of  Scotland, 
with  respect  to  the  nature  <yf  the  rigbt  claimed.  I  agree  with 
tbe  learned  connsel,  that  in  England  the  value  of  an  easement 
cannot  be  claimed  by  the  inhabitant  of  any  manor,  but  it  must 
be  claimed  in  right  of  some  estate ;  but  it  is  settled  by  the  Court 
I  have  referred  to,  that  in  Scotland  the  inhabitants  of  a  town 
nay  claim  such  a  servitude  as  this,  but  then  they  must  claim  it 
as  the  owners  of  the  estate,^— they  may  do  that.  An  inhabitant 
of  a  town  may  say,  I  claim  it,  because  I  am  an  inhabitant  of  the 
town.     If  he  does  not  claim  it  as  an  inhabitant  of  the  town,  he 
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may  daim  it  because  bd  says  he  is  owner.    He  most  oondeeeend 
to  say  what  is  the  nature  of  the  daim,  and  whether  he  daims  in 
respect  of  one  right  or  of  another.     In  this  they  do  not  tie  the 
person  down  to  daim  it  in  right  of  any  property,  or  in  right  of 
being  an  inhabitant  of  that  township ;  for  they  say  that  whieh  any 
Jury  would  not  know  what  they  were  to  find  for.     The  third 
branch  of  the  interiocutor  is»  that  ^  under  the  summons,  the  pur- 
suer is  entitled*  in  support  of  the  condusions  thereof,  to  found 
upon  the  possession  of  persons  proprietony  and  occupiers  of  houses 
and  gardens  in  the  town  of  Hamilton,  similarly  situated  with  the 
pursuer's  house  and  gardens  there.**    How  are  the  Jury  to  de- 
dde  whether  any  other  house  is  similarly  situated  ?  Is  it  to  eon- 
tain  so  many  storeys,  or  so  many  windows,  or.  what  are  the 
characteristics  of  sudi  an  easement,  as  will  give  a  party  the 
title?  It  seems  to  me  this  is  much  too  loose,  and  that  this 
party  ought  to  be  required  to  say,  I  claim  it  either  as  an  inhabi- 
tant of  a  particular  town,  or  I  daim  it  as  the  owner  of  the  pro- 
perty, and  then  to  prove  that  he  and  the  owners  who  preceded 
him  had  exerdsed  the  right.     I  am  sure  your  Lordships*  in- 
telligence will  peredve  that,  in  the  confused  way  in  whicn  it  is 
stated,  it  is  impossible  for  any  Jury  to  have  pronounced  a  vei^ 
diet ;  or,  if  the  Jury  had  pronounced  their  verdict,  how  could  you 
see,  in  this  case,  if  removed  here  by  apped,  upon  what  ground  . 
sudi  a  verdict  was  found, — whether  they  found  it,  on  thecround 
that  the  right  utras  sustainable  in  la^,  the  party  being  an  inhabi- 
tant or  occupier,  or  whether  it  was  because  be  had  a  house  simi- 
larly situatod  with  other  houses  in  the  township.     Jt  is  so  un- 
certain, that  it  is  impossible  to  give  any  judgment  upon  it     It 
is  a  rule  founded  on  common  sense  in  pleading,  and  therefore 
applicable  to  the  pleadings  of  every  country,  that  the  Jury  are  to 
know  what  they  are  to  tnr,  and  that  the  judges  dso  are  to  in- 
form them.     Then,  mj  JLords,  there  npears  this  further  ob- 
jection to  the  right  daimed.   Your  Lordships  see,  that  underthe 
right  daimed,  and  set  out  by  the  respondent  he  might  have  gone 
and  taken  sand,  and  sold  it  to  the  next  town,  and  that  would 
have  been  evidence  to  support  the  issues.    I  state,  that  if  it 
was  proved  that,  in  the  time  of  Adam,  that  was  done,  it  would 
pot  be  suiBdenL    I  must  deny  the  doctrine,  that  every  custom 
is  good  which  applies  to  a  thing  which  may  be  granted.     I  must 
deny  that  doctrine ;  for  if  a  custom  is  so  unreasonable,  that  it 
never  could  have  had  a  good  beginning,  it  must  be  a  bad  custom 
by  law.     No  custom  can  have  a  good  beginning,  which  gives  one 
man  a  right  to  go  to  another  mantis  estate,  and  take  such  a  quan- 
tity of  sand  as  he  pleases,  and  seU  it ;  for,  as  has  been  stated  by  my 
Lord  Advocate,  if  that  were  the  case,  the  whole  of  this  sand  might 
be  taken  nwaj.    It  is  natural  to  suppose  the  owner  of  the  soil 
might  have  said  to  his  tenant,  when  he  granted  out  this  estatCb 
(these  estates  are  hdd  under  the  Duke  of  Hamilton,)— he 
might  have  said,  '*  I  grant  this  estate  to  you,  and  whenever  you 
have  occasion  for  sand  for  your  own  purposes,  or  for  Uie  pur- 
pose of  the  estate  which  I  grant  to  you,  you  may  take  it,**— that 
might  have  a  reasonable  commencement,  and  that  might  be  a 
very  fair  daim  to  make,  but  it  never  could  be  considered  as  a 
reasonable  grant,  for  a  man  to  take  the  gravel  for  the  purpose  of 
selling  it,— 'the  only  thing  he  could  have  a  right  to  do,  would  W 
to  take  it  for  his  own  particular  purposes.     I  have  stated  a  case 
which  was  decided  by  the  highest  authoritv  known  in  this  coun- 
try.    It  was  a  case  in  which  I  was  counsel,  and  there  it  was  de- 
dded  that  that  right  could  not  be  sustained.    I  am  quite  satis- 
fied, so  fiir  as  my  knowledge  of  this  case  goes,  that  the  same 
rule  of  common  sense  must  prevail  in  Scotland,  and  in  the  esta- 
blished law  of  Scotland ;  therefore,  I  humbly  recommend  to  your 
Lordships,  that  the  third  branch  of  this  interlocutor  should  be 
reversed.     Your  Lordships  have  had  observations  as  to  your 
Lordships*  directing  how  these  pleadings  should  be  framed  in 
future.  I  am  rather  too  old  to  begin  now  a  new  practice,  and  turn 
Scotch  lawyer,  and  I  am  not  able  to  assist  you  in  that ;  I  would 
go,  however,  a  certain  length,  and  recommend  your  Lordships  to 
adopt  the  advice  I  have  given  you  with  respect  to  reversing  the 
first  interlocutor  entirely,  and  the  last  to  the  extent  I  have  stated, 
and  it  will  probably  answer  the  application  of  the  Lord  Advo- 
cate in  this  respect,  to  dedare  that  the  respondent  had  a  title  to 
insist  in  this  action,  only  as  one  of  the  inhabitante  of  Hamilton, 
or  as  owner  of  certain  houses  and  lands;  and  that  will  have  the 
effect  of  having  this  tried  by  a  Jury,  whether  or  not  he  had  a 


servitude  to  take  sand  and  gravel  on  the  ground  in  question^  for 
the  use  of  his  own  property,  without  reference  to  the  possession 
of  other  parties  haying  property.  I  therefore  humbly  move 
your  Lordships  that  the  first  interk>cntor  should  be  reversed,— 
and  that  the  second  interloeutor  should  be  reversed  as  to  the 
third  branch  of  it,— and  that  the  cause  should  be  sent  down 
again,  with  the  dodaiation  I  have  proposed. 

Ordered  accordingly. 

Appellant's  Authorities.— Stair,  II.  7, 5  and  9.  Sinclair  ». 
Town  of  Dysart,  lOth  February  1779.  Earl  of  Morton  o. 
Covingtree,  20th  June  1760.  Wolfe  Murray  o.  Magistrates 
of  Peebles,  Sth  December  1806. 

Kespondent's  Authorities.— Stah*,  II.  7,  I,  %  5,  9,  la 
Ersk.  IL  9,3.  WoHe  Murray  and  Town  of  Pieebles,  ai  iupra, 
Harvey  n*  Rodgers,  8th  July  1828 ;  Wikon  &  Shaw*te  Appeals, 
IIL  251. 

Richardson  &  Conndl,  Appellant's  Solicitors.— Moncrieff» 
Webster  &  Thomson,  Respondent's  Solidtors. 

6th  July  1832. 

No.  4w — Cranstoun  and  Andbrson,  Appettanis^  v», 
Robert  Conninghamb  Bontinb  and  W.  C.  C« 
Grahams,  Reapondenii* 

Bankrupt-^  Act  1696— Sale — Afiiher  having,  in  Marvk,  gold  by 
miui9€»  to  his  ton  (to  whom  he  wat  at  the  time  largely  indebt^ 

.  9d)y  an  heritable  tyt^eet,  the  jtrice  to  be  pa  fable  at  Whiinmdays 
and  having,  at  that  term,  inetead  of  receiving  the  price,  entered 

.  into  an  arrtmgement,  btf  which  it  wat  imputed  in  part  paymeni 
of  hit  previout  debt^  and  having  on  5th  Augutt,  granted  a  dit" 
position  in  implement  of  the  trumaction  in  March,  on  which 
the  ton  took  injkftment  on  1th  Augutt,~^and  having  become  bank» 
mpt  in  September — Held,  affltming  the  Judgment  of  the  Court 
of  Settion,  that  the  ditposition  and  in/^ment  were  not  struck 
at  by  the  Act  I690i. 

On  tbe  S4th  NoTcmber  1824»  George  Diinlop^ 
W.S.»  the  agent  for  Grahame  of  Garlmorey  drenr 
on  him  a  bill,  payable  at  twelve  roontha,  for  CdOOO, 
which  was  accepted  and  indorsed  to  Sir  William  For- 
heny  James  Hunter  &  Company.  This  bill  was  dis- 
honoured and  duly  protestea.  The  respondent,  Bon  tine 
of  Ardoch,  was  substitute  heir  of  entail  from  his  birth, 
in  September  1799;  and  his  father,  the  other  respon- 
dent, Grahame  of  Gartmore,  drew  the  rents,  and  intro- 
mitted  with  the  proceeds  of  the  estate  of  Ardoch,  till 
1820,  when  Bontine  attained  bis  majority.  At  this 
time  the  sums  intromitted  with  amount,  it  is  al- 
leged, to  £40,000,  and  an  action  was  raised  to  con^ 
stitote  the  debt  against  his  fkther. 

In  January  1826,  a  contract  of  lease  was  entered  in- 
to between  toe  respondents,  whereby  it  was  stipulated 
that  Bontine,  daring  his  father's  lifetime,  was  to  oos- 
sess,  from  and  after  Whitsunday  1826,  the  mansiotN 
house,  garden  and  pleasure*  grounds,  &&  of  Ftnlay- 
stoun,  at  a  yearly  rent,  for  the  first  fire  years,  of  £360, 
and  £400  yearly,  during  the  remainder  of  the  lease. 
The  respondent,  Bontine,  then  proposed  to  purchase  up 
from  his  father  the  tack-duty  ly^reed  upon,  along  with 
the  timber,  &c  for  £4244,  which  offer  was  accepted. 
This  transaction  was  condoded  by  missives,  dated  the 
1 1th  and  20th  March ;  disposition  and  assignation  was 
granted  on  the  5th,  and  infeftment  followed  on  the 
7th  of  Auffttst  1826.  The  disposition  set  forth,  that 
the  responoent,  Bontine,  had  paid  and  accounted  for  the 
said  price  to  his  father.  In  September  thersaHber* 
the  respondent,  Grahame,  was  rendered  bankrupt,  and 
the  appellants  (Cranstoun  and  Andepon,  W.S.  the 
trust-assignees  of  Sir  William  Forbes  uid  CiNDpany,) 
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r^*^  the  present  acti6ii  of  rediielioii»  to  bare  the  Mud 
miflsiTes,  dispodition.and  asslgnatioiiy  and  sasiae  set 
aside,  as  granted  within  60  days  of  bankruptcy,  and 
stonck  at  by  the  Acts  1621,  c.  18,  and  1696,  c.  5. 

The  Lord  Ordinary,  on  2M  Jnne  1829,  prononnoed 
this  interlocntor  :-*- 

'<  Hsving  again  oonsidered  the  eloMd  record  and  produc- 
tiom,  and  heard  die  oooiud  for  the  parties,  redocea,  decerns 
and  declares,  in  terms  of  the  lieductive  oondusioos  of  the 
libel,- &c 

To  this  judgment  his  Lordship  added  the  follow- 
Ing 

**  NoU. — This  action  is  brought  on  the  Act  1621,  and  on  the 
Act  1696w  The  parties  difi^r  materially  in  regard  to  facts,  which 
it  would  be  indispensfbly  necessary  to  ascertain,  before  dispos- 
ing separately  of  either  of  Uiese  grounds  of  reduction,  li,  ae- 
cording  to  the  defender's  statement,  the  granter  of  the  deeds 
was  truly  indebted  to  the  defender  in  a  lar^  sum  than  the  con- 
sideratioD  for  which  they  bear  to  he  granted,  it  would  be  difficult 
to  deny  their  onerositY.  On  the  other  hand,  if  the  defender's 
statement- in  that  particular  be  unfounded,  the  deeds  eould  not 
weD  fan  under  the  operation  of  the  Act  1696.  But  as  the  de- 
fender admits,  in  the  7th  article  of  his  statement  of  fiiets,  that 
no  money  was  actuaUy  paid :  That  the  dispo^Hion  and  infeft- 
ment  were  granted  on  the  *  undeniamdin^  that  the  |irice  or 
consideration  stipulated  in  the  missives  should  be  tmputed 
towards  the  extinction  of  the  much  larger  debt  due  by  Mr 
Graharoe,  the  granter,  to  the  defender ;  and  it  is  also  admitted, 
that  the  disposition  and  infeftment  (which  last,  or  rather  its  re- 
signation, most  be  held  to  fix  the  date  of  the  transaction),  were 
granted  within  60  days  of  bankruptcy,  it  appean  to  the  Lord  Or- 
dinary, that  the  deecfs  under  reduction,  if  riot  falling  under  the 
operation  of  the  Act  1621,  must  necessarily,  and  according  to 
the  admission  of  the  defender,  be  struck  at  by  the  Aet  1696." 

The  defender  reclaimed,  and  pleaded — L  The  sale, 
to  which  the  deeds  under  redoction  refer,  was  a  bona 
Jide  onerous  transaction,  and  the  granter  was  not  only 
solvent  but  affluent  at  the  time,  therefore  the  deeds 
are  not  liable  to  be  reduced  under  the  Act  1621,  c.  18. 
— II.  The  deeds  under  reduction  were  granted  in 
consequence  of  a  transaction,  many  months  prerions 
to  the  bankruptcy,  and  are  not  struck  at  by  the  Act 
1696,  c  5.  The  missives  were  dated  as  early  as 
March,  and  the  consummation  must  draw  back  to  that 
date,  though  in  August  1826.  The  disposition  and 
sasine  were  not  voluntary  deeds,  and  could  have  been 
forced  from  the  defender,  Grahame,  in  conseouence  of 
the  obligation  under  the  probative  missives,  ny  adju- 
dication in  implement — ill.  It  was  lawful  to  impute 
the  price  of  the  liferent  interest  towards  payment  of 
the  larger  snm  due  by  Grahame  of  Grartmore  to  the 
defender. — IV.  The  defender  is  entitled  to  retain  and 
apply  whatever  snm  may  be  deemed  still  in  his  handsi 
towards  payment  and  extinction  of  the  same  debt. 

Answered  for  the  pursuer, — I.  The  cedents  of  the 
pursuers  were  creditors  of  the  defender,  Grahame,  at 
the  date  of  the  deeds  now  songht  to  be  reduced,  and 
are  entitled  to  challenge  them* — IL  The  said  deeds 
were,  when  the  granter  was  in  insolvent  circumstan- 
ces, executed  to  the  defender,  Bontine,  a  conjunct  and 
confident  person,  without  a  just,  true,  or  necessary 
canse,  or  price  truly  paid,  and  are  therefore  null  and 
void,  in  terms  of  Aet  1621,  c  18« — III.  The  said  deeds 
were  granted  within  60  days  of  the  notour  bank- 
ruptcy of  the  granter,  Grahame,  to  the  prejudice  of 
his  other  creditors,  for  the  purpose  of  conferring  an 


undue  and  illegal  preference  on  the  defender,  Bontine, 
and  are  therefore  reducible  under  the  Act  1696,  c  5. 
At  advising,  the  Court 

"  Recalled  the  interlocutor  of  the  Lord  Ordinary  comphuned 
of,  so  for  as  it  reduced  and  decerned  upon  the  ground  of  the  Act 
of  Parliament  1696,  and  remitted  to  the  Lord  Ordinary  to  pro- 
ceed accordingly,  reserving  the  question  of  expenses." 

Cranstoun  and  Anderson  appealed,  pleading — T. 
The  letter  and  disposition  by  Mr  Grahame,  under  re- 
duction, which  were  ffranted  by  him  when  insolvent, 
and  which  were  not  rollowed  by  sasine  till  the  day  he 
absconded,  and  within  a  month  of  his  legal  bankruptcy, 
are,,  upon  the  respondent's  statement  in  the  record, 
clearly  objectionable  under  the  Act.  1 696,  c.  5,  and  54 
Geo.  IIL  cap.  137,  sec  12,  declaring  **  All  and  what- 
soever voluntary  dispositions,  assignations,  or  other 
deeds,  which  shall  be  found  to  be  made  and  granted!, 
directly,  or  indirectly,  by  the  foresaid   dyvonr  or 
bankrupt,  either  at  or  after  his  becoming  bankrupt, 
or.  in  the  space  of  sixty  days  of  before,  in  favour  of 
'  his  creditors,  either  for  his  satisfaction  or  further  se- 
curitv,  in  preference  to  other  creditors,  to  be  void  and 
null ;' and  that  the  dispositions,  heritable  bonds,  or 
other  heritable  rights  whereupon  infeftment  may  fol- 
low, shall,  in  time  coming,  be  reckoned  of  the  date  of 
the  registration  of  the  sasine  lalvfuily  taken  thereon. 
The  spirit  as  well  as  the  letter  of  these  statutes  clearly 
apply  to  the  conveyance  by  Mr  Grahame,  which  con- 
stituted an  illegal  preference  in  his  son  the  respon- 
dent's favour ;  who,  according  to  his  own  statement, 
g^ve  no  present  value  for  the  conveyance ;  but  though 
merely  a  prior  creditor  of  his  father  for  a  sum  of 
£40,000  at  the  date  of  the  transaction  under  challenge, 
was  from  that  period  enabled  to  plead,  upon  his  claim 
of  debt,  a  set-off  or  compensation,  to  the  amount  of 
the  purchase-money  of  the  subjects  conveyed  to  him. 
—II.  The  actual  agreement  between  Mr  Grahame  and 
the  respondent,  in  regard  to  the  sale  of  the  subjects 
described  in  the  record,  must  be  held  to  have  been 
effected  not  sooner  than  5th  August  1826,  being  the 
day  when  Mr  Grahame  absconded,  and  within  barely 
a  month  of  his  leg^l  bankruptcy ;  for  although  a  letter 
of  the  respondent's  has  been  produced,  dated  llth 
March  1826,  offering  to  purchase  the  subjects,  and 
bearing  Mr  Grabame's  acceptance  on  the  20th  of  the 
same  month,  yet  that  letter  remained  undelivered,  and 
was  recovereo  out  of  the  hands  of  Mr  Grahame's  agent 
(Mr  George  Dunlop,  writer  to  the  Signet)  by  the  ap- 
pellants, under  a  ailigence  since  the  present  action 
was  commenced.    The  subsequent  disposition  by  Mr 
Grahame  to  the  respondent  was  prepared  by  the  law 
.agents  for  Mr  Bontine  on  the  eve  of  Mr  Grahame's 
flight,  and  was  signed  by  him  without  being  revised 
.by  his  ordinary  lawap^nt,  or  any  person  on  his  be- 
half; and  the  parties,  in  the  hurry  and  precipitation  of 
the  moment,  did  not,  even  then,  require  delivery  of 
the  previous  missive,  which  had  never  been  out  of  the 
possession  of  Mr  Grahame,  or  his  agent. — III.  Sup- 
posing the  missive  of  llth  March  1826  to  have  been 
a  delivered  document  as  soon  as  written,  the  Acts 
1696,  c  5,  and  54  Geo.  III.  c  137,  sec  12,  would 
nevertheless  apply  to  the  deeds  under  challenge,  which, 
as  in  all  questions  under  these  statutes,  must  be  held 
to  be  of  the  date  of  the  registration  of  the  sasine. 
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The  applieiition  of  tlio  statates  is  the  more  viidoitbtad, 
as  from  tlie  notorioHs  tnsolTeney  of  Mr  Grabarae,  at 
the  date  of  his  acceptance,  upon  20th  March  1825,  of 
the  offer  made  to  hinor,  the  relationship  between  him 
and  the  respondent,  the  existence  of  prior  debt  dne 
to  the  latter,  and  his  actual  knowledge  of  his  father's 
circumstances,  the  agreement  between  them  must  hare 
lieen  entered  into  with  no  other  intention,  at  the  time, 
than  to  create  the  preference  which  would  take  place 
tinder  the  interlocutor  of  the  Court  appealed  rrom. 
The  respondent  admits  that  at  Whitsunday  1826,  it 
>ras  understood  and  agreed  upon,  that  he  was  to  ap« 
ply  the  stipulated  price  of  £4244  to  the  extinction, 
'pro  tanlOf  of  the  larger  debt  due  by  his  father  to  him ; 
out  there  is  no  evidence  or  reasonable  presumption  of 
any  second  or  new  agreement  having  been  entered 
into  after  llth  March  1826,  for  applymg  the  price  in 
such  manner ;  and  the  agreement  or  understanding  to 
that  effect,  therefore,  which  the  respondent  has  been 
unable  to  deny,  must  refer  back  to  the  date  of  the  ori* 
ginal  missive. — IV.  Although  there  had  been  no  ex- 
press and  positive  agreement   in  contemplation  of 
bankruptcy,  by  which  the  respondent  was  to  have 
right  so  to  apply  the  price  of  his  purchase  as  to  se- 
cure a  preference  over  his  father's  other  creditors,  the 
letter  of  llth  March  1826,  and  subsequent  deeds, 
would  be  still  objectionable  under  the  statutes  already 
referred  to.  The  Act  1696,  c.  5,  establishes  as  a  gene- 
ral rule,  and  totally  independent  of  any  actual  fraud 
or  corrupt  intention,  '<  that  all  dispositions,  &c.  grant- 
ed by  a  oankpupt,  directly  or  indirect!  v,  for  the  satis- 
faction or  security  of  prior  creditors,  shall  be  null  and 
Void  ;**  and  under  this  declaration,  it  is  sufficient  to 
annul  a  conveyance  or  other  deed  g^nted  within 
sixty  days  of  the  registered  sasine,  that,  in  effect,  as 
In  the  case  of  the  transaction  under  challenge,  it 
operates  as  a  preference,  and  enables  the  creditor, 
from  the  period  of  its  execution,  to  provide  for  the 
payment  of  his  debt. — V.  Even  if  the  agreement  in 
March  1826  had  been  a  proper  sale  for  a  price  paid 
by  the  respondent  to  Mr  Grahame,  the  Statutes  1696, 
c,  5,  and  54  Geo.  III.  c  137,  would  have  still  pre- 
vented the  execution  of  that  a^eement,  by  the  act  or 
interposition  of  the  bankrupt,  Mr  Grahame,  in  August 
following,  when,  after  an  interval  of  nearly  five  months, 
he  voluntarily  granted  the  disposition  on  which  sasine 
was  taken  in  favour  of  his  son.    For  the  respondent, 
1>y  paying  the  price  of  his  purchase  from  Mr  Grahame, 
would  have  become  a  mere  personal  creditor  for  ful- 
filment of  the  obligation  to  grant  a  conveyance,  and 
after  bankruptcy,  actual  or  constructive,  a  debtor  is 
not  entitled  to  interpose  at  all  in  granting  any  volun- 
tary deed,  such  as  a  disposition  or  other  conveyance, 
which  may  operate  to  the  advantage  of  a  particular 
creditor  over  the  creditors  at  larg^.    Answered — I. 
The  Act  1696,  cap.  5,  on  which  the  appellants  found, 
and  which  was  assumed  as  the  sole  ground  of  the  iri- 
terlocuter  pronounced  by  the  Lord  Ordinary,  has  tio 
application  to  such  a  case  as  the  present.    The  obiect 
of  that  Act  is  to  cut  down  voluntary  deeds  granted  by 
parties  bankrupt  and  insolvent,  after  bankruptcy,  or 
within  sixty  days  before,  for  satisfaction  or  further 
security  of  debts  then  subsisting,  such  as  mav  operate 
a  preference  of  the  grantee,  in  prejudice  of  the  grant- 


er'n  other  eredHorfr. — It.  In  the  cas^  Mansfield,  Hnn- 
ter  and  Co.,  the  heritable  bond,  as  well  as  th^  infbft- 
ment,  was  executed  within  the  sixty  days ;  and  yet  the 
Court  held  that  it  was  the  date  of  the  agreement  on 
which  the  advanee  of  inoney  was  made  which  r^;iila- 
ted  the  question,  the  subsequent  granting  of  the  bond 
being  an  act  merdiy  in  implement,  and  wVich  the  bor- 
rower might  have  been  compelled  to  grant.-^IIL 
Snpposing  the  respondent  to  have  paid  the  price  when 
it  fell  dne,  assuredly  there  was  nothing  to  prevent 
Mr  Grahame,  at  a  period  four  tnoalha  l>efore  his  bank- 
ruptcy, from  delivering  the  money  back  again  to  the 
respondent,  in  part  payment  of  .what  he  x>wed ;  and 
as  the  result  would  have  been  precisely  the  same  in 
either  case,  the  unmeaning  ceremony  of  paying  and 
repaying  caniiot  be  held  essential  to  any  legal  effect. 

Lord  Wynfird^^^Vly  Lords,  this  is  what  is  called  id  the  Scotch 
law,  an  action  of  reduction  and  improbation — tbe  meaning  of 
which  is,  that  it  is  an  oppUcation  to  tbe  Court  in  Scotland,  to 
vacate  certain  deeds — the  deeds  which  it  is  proposed  to  vacate 
are  set  out  in  the  summons,  and  described  to  be  '*  An  offer  or 
missive  letter,  dated  the  llth  day  of  March  1826,  written  by 
Robert  Cunningliame  Bontine,  to  William  Cunninghame  Can- 
ninghame  Grahame,  his  father,  whereby  the  said  Robert  Cun-» 
ningbame  Bontine  made  ofier  to  the  said  William  Cunninghame 
Cunninghame  Grahame,  of  the  sum  of  £4StAA  Sterling,  for  his 
liferent  interest  in  that  part  of  the  estate  of  Finlaystone,  held 
by  him  in  lease  from  bis  father,  together  with  the  right  to  tbe 
game  on  that  and  the  other  parts  of  the  estate."  Your  Lord- 
ships will  be  pleased  to  be  so  good  as  to  observe,  this  bears  date 
the  llth  of  March  1826.  The  answer  to  that  letter,  accepting 
the  offer,  and  which  is  also  proposed  to  be  set  aside,  was  date4 
the  dOth  of  March  1826.  The  disposition  and  assignation  made 
in  consequence  of  these  letters,  bears  date  the  5ui  of  August 
lB26-^the  date  of  that  also  will  be  material  The  instrument 
of  sasine,  for  the  purpose  of  carrying  the  same  into  execution, 
bears  date  the  7th  of  August  1826.  I  should  state  to  your 
Lordships  now,  that  Mr  Grahame,  the  person  who  assigned  this 
property  by  means  of  the  deeds,  was  not  a  bankrupt  when 
the  two  first  letters  were  written.  When  the  assignment  was 
made,  and  the  sasine  was  ezeeuted,  he  was  within  sixty  days  of 
his  bankruptcy,  and  it  it  upon  that  grounld  that  the  Court  are 
dnired  to  vacate  those  deeds.  I  will  now  state  shortly  to  your 
liOidships  the  facts.  Bontine,  the  respondent,  is  the  son  of 
Grahame,  the  person  who  made  this  contract.  Gr»hame  had  been 
the  guardian  of  Bontine  during  his  infancy,  and  had  received,  in 
the  character  of  guardian,  the  income  of  his  estates, — that  con- 
tinuing for  a  great  man;^  years,  and  eonduding,  I  believe,  in  the 
year  1820.  It  is  said  that  Giah»qie  received  of  Bontine*s  pro- 
perty, the  ,«um  of  jC40,0Q0..  Whatever  the  sum  was,  that  re- 
mains still  A  debt.  This  sum  is  a  matter  of  dispute — it  is  a  mat- 
ter of  dispute,  however,  with  which  it  appears  to  me,  your  Lord- 
ships have  nothing  to  do  in  this  stage  oi  the  cause,  but  which 
knay  be  extremely  material,  according  es  your  Lordships  decide 
one  way  or  the  ^her,  in  another  stage  of  the  cause.  This  being 
tbe  state  of  fucts,  in  the  ;|rear  1826,  Bontine  api^ied  to  bis  father 
to  sell  the  liferent  of  his  estate — the  letter  which  was  sent^ 
states  the  consideration  of  that  sale — the  sum  of  J84244  as  to  be 
paid  at  the  Whitsuntide  then  following,  and  that  offer  is  ac- 
cepted,— ^the  estate,  therefore,  appears  to  be  conveyed  in  con- 
sideration of  a  sum  of  ^£4244,  to  be  paid  at  Whitsuntide.  It  ie 
undoubtedly  cleaiv  that  no  such  sum  was  ever  paid ;  because  it 
j^pears  upononeof  theoondescendences  exhibited  in  this  cause, 
dbat  the  true  character  of  the  transaction  was,  that  instead  of  the 
payment  of  j£4244,  that  sum  was  to  be  taken  off  from  the  sup- 
posed previous  existing  debt.  This,  in  another  stage  of  the 
cause,  may  be  a  matter  very  important  to  your  Lordships,  but  in 
the  view  I  have  humbly  taken  of  this  cause,  it  would  have 
■nothing  to  do  with  the  case  now  before  your  Lordships.  My 
XiOEds,  this  case  coming  before  the  Lord  Ordinary,  the  Lord  Or- 
dinary was  pleased  to  pronounce  an  interlocutor,  by  which  he 
decided  that  it  was  not  sufficiently  made  out  that  there  was  no 
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oonodenHoB  for  &is  ia§]|fiiiiicat»  andtkat  therafbiii  Ibe  iotUti- 
Dent  was  not  affected  by  the  Scotch  Statute  of  1691,  wUck  i» 
the  Statute  relatiTe  to  baaknipta, — that  voids  all  oonveyanoet 
which  are  made  without  comideratton ;  but  His  Lordship  was  of 
opmioQy  that  the  two  last  of  these  instrameDts,  Uie  assigninent 
•od  the  aasine,  being  withia  siz^  days  «f  the  bankfoptcy*  and 
not  beiog,  as  his  Lordship  considered,  for  a  present  debt*  they 
wefe  stnick  at  (to  use  the  words  which  appear  to  he  familiar 
to  the  learned  Judges  of  the  Court  of  Session,  >-i-«tnu:k  at  by 
the  Statute  of  1696-->and  the  question  your  Loidships  will  have 
to  decide  this  day  is»  Whether  those  deeds  are  struck  at  by  the 
Statute  of  1606?    If  your  Loidships  should  be  of  opinfon  that 
they  are,  the  judgment  of  the  Court  below  is  wrong;  lor  an  ap- 
peal being  brought  from  this  interlocutor  bf  the  Lord  Ordinary, 
the  CoufC  of  Sosion  set  aside  that  idterloculor  as-fiv  as  regarded 
this  question.     If  your  Lordships  should  be  of  opinion,  that  the 
Lord  Ordinary  is  right,  that  it  was  affeoted  by  the  Statute  of 
1606,  the  interlocutor  of  the  Court,  vacating  that  part  of  the 
judgment,  is  wrong ;  and  that  brings  us  to  the  question,  Were 
those  instminents  struck,  at  b^  the  Statute  of  1606?    It  wiU 
be  material  to  call  your  LOrdships'  attention  to  the  words  of  this 
Statute, — they  are  very  accurately  set  out  in  the  summons.     It 
was  enacted,  **  That  for  hereafter,  if  any  debtor  under  diligence 
of  homing  and  caption,  at  the  instance  of  his  creditor,  be  either 
iaiprison«l  or  retire  to  the  Abbey,  or  any  other  privileged  place, 
or  flee  or  abscond  for  his  personal  security,  or  defiend  his  per- 
son by  force,  and  be  afterwards  found  by  sentence  of  the  Lords 
of  the  Session  to  be  insolvent,  sbaU  be  holden  and  repute  on 
these  three  grounds,  vis.  diligence  of  horning,  and  caption,  and 
insolvaicy,  joined  with  one  or  other  of  the  said  alternatives  of 
imprisonment,  or  retiring,  or  flvtng,  or  absconding,  or  forcibly 
defending— 'Which  being  found  by  the  sentence  of  the  Lords  of 
Session,  at  the  instance  of  any  of  his  'creditors,  who  are  -hereby 
empowered  to  raute  and  prosecute  a  declarator  of  bankruptcy 
thereanent,  hb  Majesty,  with  the  consent  of  the  -Estates  of  Par- 
liament, declares  aU  and  whatsoever.**    Those  are  the  material 
words, — *<  voluntary  dispositions,  assignations,  or  other  deeds, 
which  shall  be  found  to  be  made  and  granted,  dir^tlyor  in- 
directly, by  the  foresaid  dyvour  or  bankrupt,  either  at  or  after  his 
becoming  bankrupt,  or  in  the  space  of  sixty  days  of  before,  in* 
&vour  of  his  creditora,  either  for  his  satisfaetion  or  further  se- 
curity, in  preferenoe  to  other  creditora,  to  be  void  and  null.**    I 
have  stated  to  your  Lordships,  that  these  two  instrumentSyi-4ho 
instrument  of  assignation,  and  the  deed  of  sasine,  were  made 
within  sixty  days  of  this  man's  bankruptcy,  therefore  the  ques- 
tion is,  whether  they  are  liable  to  be  set  aside  ?    My  Lords,  I 
have  no  hesitation  in  saying,  that  but  for  the  previous  instru- 
ments, those  of  the  month  of  March — there  being  no  present 
debt,  no  nopum  debitum,  as  it  is  called  in  the  Scotch 'Law,  to 
support  those  two  last  deeds — ^those  two  last  deeds  would  be 
struck  at  by  this  Statute ;  but  the  question  is.  Whether  the  two 
instrumeDta,  executed  in  the  mouth  of  March,  donot^  prevent  the 
Statute  of  1606  attaehing  upon  them  ?     I  have  laboured  with  all 
the  iodttslry  I  am  master  ot^  in  wkieh  I  have  been  very  much 
assisted  by  the  excellent  aigument  your  Lordships  heard  at  our 
Bar,  into  all  the  cases,  and  I  can  find  bo  case  which  appears  to 
me  to  give  your  Lordships  much  assistance  in  the  decision  ,of 
this ;  and  I  am  inclined  to  think  your  Lordships  are,  for  the  first 
time,  odled  updn  to  put  a  construction  upon  this  Statute,  in  a 
case  like  the  present,  to  lay  down  a  senend  rule  'for  the  deter- 
mination of  cases  of  the  class  to  mich  this,  particular  case  be- 
longs.    Now,  I  beg  your  Lordships  to  observe  the>  words  of  the 
Statute : — ^the  words  of  the  Statute  are  not,  set  aside  all  deeda 
made  within  that  time,  but  voluntarv  deeds,    ^he  question  is, 
then,  What  is  a  voluntary  deed?     If  these  deeds  had  haa  no 
reference  tc  the  former-^if  the.  party  had  dot  be^n  bound  to 
execute  these  deeds  by  some  pitvibus  obligation  he  <uid  entered 
into,  these  would  have  been  clearly  voluntary  deeds.  •  I  ooaaid^ 
a  volnntory  deed  to  be  a  deed  ekiec4tad'by«  .'partyof  his  ^wn 
mere  motion — if  I  noay  be  allowed  ijbe  expression,  granted  not 
for  any  present  consideration,  but  with  a  view  to  giviag  a  pre- 
ference to  a  creditor  by  giving  security,  or  makiAg  payment  of  a 
debt,  and  that  without  tmy  express  obligation ;-— but  that  is  not 
the  diameter  of  this  'deed,  fot*  CuAniif^tne  was  bound  by  the 
two  iflstnuaeDtaof  the  aui^h  of  Mavch,;to  cMcvte  this  deed* 


If  this  tnnaaotu>u  had  taken  plaoe  in  thb  oouiitry,  svpnoakig 
him  te  have  become  bankrupt  at  the  time  he  did,  and  that  he  had 
executed  the  previous  deeds,  I  apprehend  the  GMirt  of  Equity 
here,  would  have  compelled  his  assignees  to  consent  to   hn 
making  the  further  deeds,  because  he  was  bound  to  make  them, 
by  virtue  of  the  previous  obligation.     My  Lords,  in  the  month, 
of  March,  as  the  facts  appear  here,  Cunninghame  had  the  com- 
plete disposal  of  his  property — when  I  say  the  law  allowed  him 
to  dispose  of  the  property,  I  do  not  mean  to  say  that  he  could 
throw  it  away ;  for  if  be  had  thrown  it  away,  or  conveyed  it  away^ 
to  a  person,  without  any  consideration,  undoubtedly  that  trans- 
action would  bave  been  vacated  by  the  common  law  of  Scotland 
a9  a  fraud  practised  against  his  creditors ;  because  a  deed,  without 
consideration,  by  which  the  property  was  disposed,  to  prevent 
the  creditors  getting  at  that  property,  might  be  set  aside  by  the 
common  law ;  and  if  it  should  turn  out  that  that  is  the  case,  that 
will  be  open  to  the  parties,  after  your  Lordships  shall  have 
affirmed  the  judgment  of  the  Court  below; — ^but  I  take  it  to  bot 
clear,  that  he  had  the  power  of  paying  any  legal  just  creditor ;  and 
5bur  Lordships,  I  think,  for  the  purpose  of  deciding  this  ques-> 
tion  upon  the  true  construction  of  the  Statute  of  1696,  mustr 
consider  that  Bontine,  the  son  of  this  Cunninghame,  was  in  tha 
month  of  March,  a  just  and  true  creditor.     I  have  already  men--- 
tionedf  that  the  circumstance  is  stated  untruly,  which  is  thece 
expressed,  that  the  money  was  to  be  paid  at  Whitsuntide, — and. 
that  may  be  material,  when  a  question  shall  arise  as  to  the^ 
genuineness  of  the  transaction  ;  but  that  is  not  the  question  wa 
are  now  deciding— that  question  will  be  referred  to  the  Court  of 
Session,  who  will  inquire  into  the  motives  of  the  contracting 
parties.  But  the  fair  way  of  considering  this  case,  with  reference 
to  the  question  we  are  now  to  consider,  on  the  interlocutor  oC 
the  Court  setting  aside  that  part  of  the  judgment  of  the  Lord 
Ordinary,  which  says  the  deed  is  struck  at  by  the  Statute  o( 
1696,  is  to  consider  that  a  fair  transaction,  and  that  it  was  aiv 
assignmeut  of  this  property  for  the  purpose  of  discharging  a 
bonaHtle  debt     Then,  viewing  it  as  a  fair  transaction,  and  tbat^ 
the  debt  gave  to  the  party  with  whom  that  contract  was  made,  a 
private  right,  which  private  right  he  might  enforce,  then  I  sub* 
mic  to  your  Lordships,  that  it  is  impossible  to  consider  that  the 
4eeds  which  passed  within  the  sixty  days  could  be  voluntary 
deeds.     Your  Lordships  have  been  referred  to  several  cases^-one 
class  of  cases  relating  to  nomm  debitum  before  the  Stetute.     ^y- 
the  Statute  of  1696,  all  deeds  executed  within  sixty  days  of  a 
bankruptey  are  to  be  set  aside,  but  the  Scotch  Courts  have  for 
a  long  time  very  properly  decided,  that  if,  within  the  sixty  days, 
a  man,  pays  a  sum  of  money,  and  takes  an  assignment  of  pro-^ 
perty,  payiug  a  valuable  consideration  within  that  time,  he  not 
being  a  creditor  of  the  bankrupt  previous  to  that  transaction,  and 
therefore  the  assignment  not  being  made  for  the  purpose  of  se- 
curing or  paying  a  creditor,  that  is  a  noputn  debUum,  and  is  sot 
struck  at  by  the  Statute.     That  is  as  much  within. the  .Statute^ 
as  this ;  but  on  what  ground  has  the  Court  said  that  the  Statute 
does  not  apply  to  that  ?    Because  they  say  he  is  not  a  creditqr. 
The  Statute  applies  to  no  case  in  which  one  of  the  contracting 
parties  is  not  a  creditor,  and  the  other  a  debtor ;  for  the  bank- 
rupt's estate  is  not  injured  because  the  property  is  assigned  by 
the  one  hand,  money  being  teken  by  the  other ;  therefore,  -the 
Court  say,  taking  all  these  circumstances  into  consideration* 
though  the  instrument  may  be  within  sixty  days,  it  is  neither 
within  the  letter  of  the  Statute  applying  to  creditors,  nor  within 
the  spirit  of  the  Statute,  for  that  is  to  protect  the  property  for 
the  benefit  of  the  creditors,  and  it  is  fairly  and  justly  protected  ; 
because,  if  the  creditors  of  the  bankrupt  have  the  price,  they  can- 
not expect  at  the  same  time  to  have  the  thing  for  which  the 
price  is  given.     My  Lords,  the  only  assistance  which  this  caae 
can  give  to  your  Lordships,  is  to  show  the  principle  on  which 
the  Court  decided,  and  that  they  felt  they  should  be  acting  very 
unlike  a  Court  of  Justice  if  they  did  not  look  to  that  principle, 
and  !f  they  felt  that  they  were  compelled,  by  the  literal  terms  of  the 
Statute,  to  decide  contrary  to  that  which  is  the  spirit  of  the  legis- 
^ture.  The  spi rit  of  the  legislature,  when  that  Act  was  passed,  was 
to  give  fair  protection  to  the  property  of  the  bankrupt,  to  prevent 
its  beiog  dispo3ed  of  to  favourite  creditors,  to  the  prejudice  of  othere; 
and  they  decided,  that  if  the  transaction  does  not  come  within 
the  range  of  that,  it  is  uot  within  the^  Statute.     Another  case  is 
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Spier  «.  Dunlop,  decMed  in  t\ds  House ;  and  I  thotdd  haTe  re- 
oommended  your  Lordships  to  fakve  given  judguient  yesterday, 
but  that  I  was  anxious  to  look  fartlier  into  tluat  case  before  I 
advised  your  Lordships  to  come  to  a  decision,  which  it  was  sup- 
posed might  interfere  with  a  decision  which  had  been  come  to 
by  your  Lordships.  I  have  since  liad  an  opportunity  of  reading, 
with  more  attention  than  before,  that  case ;  and  it  does  not  ap- 
pear to  me  that  that  case  beare  in  the  slightest  degree  upon  this. 
That  was  a  ease  between  an  uncle  and  a  nephew.  The  nephew 
indorsed  a  bill,  which  the  uncle,  .who  was  afterwards  a  bank- 
rupt, accepted  ;^the  nephew,  fearing  the  unde  to  be  in  doubtful 
circumstances,  aud  likely  to  fall  into  bankruptcy,  prevailed  upon 
him,  within  sixty  days,  to  give  an  assignment  of  certain  pnK 
perty.  For  what  reason  ?  to  secure  him,  the  nephew,  against 
the  consequences  of  his  indorsement  Your  Lordships  know 
that  the  consequence  of  .indorsement  is,  that  if  one  of  your 
Lordships,  for  instance,  were  to  indorse  a  bill  draiwn  by  another, 
the  acceptor  is  first  liable,  but  if  he  does  not  pay,  the  holder  has 
a  right  to  recover  the  amount  from  the  indorser.  The  nephew 
was  liable,  in  that  event,  for  the  pavment,  and  he  got  his  uncle 
to  make  an  assignment  to  protect  him,  that  the  eliarge  might 
not  fall  back  on  him,  the  indorser.  Now  this  case  is  decided ;  and 
if  I  had  had  tl)e  honour  of  a  seat  in  your  Lordships*  house  at  the 
time,  I  should  have  acquiesced  in  the  decision,  that  that  was  a 
case  directly  within  the  Statute; — ^it  was  rather  a  case  of  fraud 
upon  the  Statute,  to  evade  the  statute ;  and  a  Court  of  Justice 
would  never  endure  that,  by  any  tridc,  a  man  should  be  permitted 
to  do  that  indirectly,  which  cannot  be  done  directly.  They  con- 
sidered that  a  fraud  upon  the  law,  atid  therefore  held  it  to  fall 
within  the  general  range  of  the  provisions  of  the  Statute,  to  be 
carried  up  to  the  full  extent  of  the  Statute,  and  not  stopped  by 
the  letter  of  it.  But  your  Lordships  see  that  in  that  case,  the 
nephew,  the  indorser  of  the  bill,  had  not,  befoije  sixty  days,  any 
obligation  from  the  acceptor,  binding  him  to  make  any  such  as- 
signment, to  secure  him  against  the  consequences  of  the  engage- 
ment he  was  about  to  enter  into,  whilst  his  unde  had  the  power 
of  disposal  over  his  property ;— that  therefore  distinguishes  it 
from  the  present  case ;  for  in  the  case  I  am  stating  to  your  Lord- 
ships, this  ^ntleman  was,  in  the  month  of  March,  in  a  state  of 
peitect  ability  to  dispose  of  his  property  for  the  purpose  sup- 
posed, and  to  sign  any  instrument  which  bound  him  in  law  and 
m  conscience  to  do  every  thing  which  was  done.  That  circum- 
stance distinguishes  this  from  the  case  to  which  I  am  alluding, 
upon  the  very  ground  on  which  that  case  rested.  There  it  was 
purely  voluntary,  for  there  was  no  previous  agreement  binding 
upon  the  unde.  Now,  this  is  not  purely  voluntary,  nor  volun- 
tary at  all,  because  Mr  Cunnuighame  had  bound  himsdf  at  a  time 
when  he  bad  a  right  to  bind  all  those  who  stood  in  the  relation 
to  him  of  his  creditors ; — ^they  had  no  greater  right  than  he  him- 
self had  at  the  time.  If  this  was  done  for  the  purpose  of  secur- 
ing the  one  i^nst  the  other, — ^if  this  was  an  act  of  that  descrip- 
tion, that  wUl  be  open  to  the  discussion  of  the  parties,  and 
inquiry  maj  be  made  into  the  case.  They  may  put  that  into  a 
eourse  of  investigation,  and  the  present  respondent  may  get  no 
benefit  of  the  judgment  which  your  Lordships  may  pronounce. 
I  have  mentioned  to  your  Lordships  all  that  is  now  to  be  decide 
ed,  whether  this  interlocutor  is  right,  which  merely  declares  that 
this  is  not  within  the  Statute  of  1696 ;  and  being  of  opinion  that 
it  is  right,  I,  therefore,  shall  humbly  moye  your  Lordships,  that 
the  judgment  of  the  Court  below  be  affirmed.  But,  my  Lords, 
there  is  another  question,  namely,  the  question  of  costs.  I  con- 
ceive, as  a  ^neral  rule,  that  when  an  appeal  is  dismissed,  the 
party  appealing  should  pay  the  costs.  But,  my  Lords,  the  ap- 
pellant, as  it  appears  to  me,  was  drawn  here,  because  your  Lord- 
ships observe  the  Lord  Ordinary  dedded  in  his  favour.  Andj 
my  Lords,  I  have  also  to  state,  that  two  of  tbe  learned  Judses 
in  the  Court  below,  actually  dedded  in  his  favour.  Under  th^se 
dfcumstances,  your  Lordships  will  percdve  it  was  scaroehr  pbs- 
sible,  having  the  opinion  of  two  Judges  out  of  five  in  his  favour, 
to  abstain  from  coming  here,  and  asking  your  Lordships  whether 
the  tbree  Judges  were  right,  or  the  two  Judges  were  right.  I 
am  extremely  sonr  that  it  so  frequently  happens,  that  the  learn- 
ed Judges  of  the  Court  of  Scotland,  anxious,  as  no  doubt  they 
are,  to  do  their  duty,  do  not  confer  a  little  more  tt^ther  before 
they  pionounoe  final  judgment.    This  might  lead  some  of  them 


to  g^ve  up  first  impressions.  I  know  tbe  English  Judgeaare  ia 
the  habit  of  doing  this  ;  and  without  giving  up  the  independence 
of  their  judgment,  they  see  reason,  on  such  conference,  to  give  up 
first  impressions.  They  often  meet  and  discuss  before  they  pro- 
nounce their  judgment;  and  this,  in  many  cases,  prevents  fur- 
ther litigation  between  Ae  parties.  In  stating  this,  I  speak  vrith 
the  greatest  respect  for  the  Scotch  Judges,  though  I  do  not  be- 
lieve tliat  is  quite  redprocal  between  us ;  but  one  cannot  be  in- 
sensible to  the  desinblenesa  of  saving  the  party  the  expense  of 
coming  here,  which  has  occuired,  probably,  merely  because  of 
that  difference  of  opinion  which  so  often  takes  place  between 
the  learned  Judges  of  the  Court  of  Session.  How  are  parties 
to  know  what  the  law  ia,  when  three  Judges  say  oUe  Uiing,  and 
two  Judges  say  another?  Under  these  circumstances,  I  shall 
never  recommend  to  ^our  Loidahips  to  give  costs.  I  cannot 
help  expressing  the  wish,  tliat,  by  conference,  that  state  of  things 
might  have  been,  if  possible,  avoided  in  the  case  under  your  LoiL 
ships'  consideration.  Under  the  peculur  dreumstances  of  this 
case»  I  cannot  recommend  to  your  Lordships  to  give  coats.  I 
move  your  Lordships,  theiefofe,  merdy,  that  the  appeal  be  dis- 
missed, without  coats. 

Interlocotor  affirmed. 

AppeUants*  Authorities.-^Bell'8  Com.  XL  pp.  190,  210  and 
214,  dd  edit  Spier  o.  Dunlop,  22d  May  1826;  Wilson  and 
Shaw*s  Reports,  XL  p.  253»  and  F.  C,  aOth  May  1627.  Blaikie 
p.  Robertson,  9th  March  1781 ;  Bell,  IL  p.  219.  (5.)  M*Math 
0.  M'Kdlar's  Trustees,  Ist  March  179|.  Dunbar's  Creditors 
9,  Sir  James  Grant,  13th  June  1793 ;  Bell,  II.  p.  2ia  Credi- 
tors of  Merchiston  v.  Eocles,  4th  February  1729.  Trustees  of 
Brough  V.  Duncan  &  Jolly,  5th  June  1793.  Same  parties  o. 
Spankie  &  Jolly.  M*Lean  e.  Primrose,  16th  November  1799  ; 
BeU,  II.  p.  225.    Bdl*s  Com.  IL  p.  221,  226. 

Respondents'  Authorities.— ^ I.)  Johnston  v.  Home,  20tb 
January  1751 ;  Elch.  o.  Bankrupt,  Nob  27.  Mansfield  &  Co. 
V.  Cairns ;  F.  C.,  15th  February  1771.  MitcheU  a.  Finlay ;  F. 
C,  12th  November  179a  Bank  of  Scotland  v.  Stewart  and 
Boss,  7th  February  181 1.  Cormack  o.  Anderson,  8ch  July 
1829 ;  Shaw,  V IL  p.  86a  Kames'  Dec.  L  p.  165.  Bank.  L 
24»  27.  .  Erdr.  IIL  4»  12,  20. 

First  Division. — Lord  Fullerton,  Ordinary.— Caldwell  and 
Son,  Appellants*  Solidton. — Richardson  and  ConneU,  Re- 
spondents* Solidtors. 

I2th  Jufy  1832. 

No.  5. — Duke  of  Argyll  and  hU  Trustee,  AppeU 
lanUt  V.  Albxakdbr  MACAUSTSRaiM?  Am  Factor 
Loco  TuTORiSy  RespondeuU* 

Thiriage — Proof— Church  Lands — Cireumitances  in  which  an 
appeal  was  alUfwed  againsi  a  Judgment  of  the  Court  of  SeiAm, 
which  held,  that  an  owner  of  a  miU  wa»  entitled  to  thiriage  on 
the  grana  crescentia  of  certain  lands.  Obeerted — The  lightaU 
thirlagfi  it  aiwajfs  to  be  presumed'— that  thiriage  can  onljf  be  in^ 
ttmcted  by  written  evidence,  except  in  the  case  of  church  landt- 
Held,  that  the  thiriage  due,  watonljf  ongrindaUeeom;  andjudg* 
ment  ^the  Court  ofSemon  reverted  at  to  cotts. 

The  respondent,  as  heritable  proprietor  of  tlie  landa 
of  Balliyeany  Tangietarvie  and  Tangietavil,  &c  with 
the  mill  of  Tangie,  and  ail  mnltures,  sequels,  knave* 
ships  and  thiriage  thereof,  raised  the  present  action 
against  the  appellant  and  others,  concluding,  that  cer- 
tain of  their  lands,  and  the  grana  crescentia  thereon, 
should  be  found  to  be  astricted  and  thirled  to  the  mill 
of  Tangie,  for  payment  of  certain  multures  to  the  xe* 
spoadent. 

In  defence,  the  appellant  pleaded — ^That  therespon* 
dent  had  not  produced  the  title  in  virtue  of  wnich 
the  thiriage  was  claimed :  That  the  ancestor  of  the 
appellant  was  proprietor  of  the  lordship  of  Kintyre. 
And  he  sold  the  mill  and  lands,  to  which  the  respon- 
dent acquired  right  in  174l|  and  the  .conveyance  did 
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not  bestow  the  senrttade  claimed :  That  the  appel- 
lant's titles  do  not  impoiie  the  burden  in  Question : 
That  the  avemient  as  to  custom,  is  nol;  reWaot  to 
infer  a  declarator  of  thirlage ;  and  that  the  predaees- 
Bors  and  tenants  of  the  nppeliant  hare  net  been  in 
the  immemorial  and  nniaterrupted  use  of  carrying 
their  grain  to  the  mill  of  Tangie,  or  of  paying  the 
maltnres  and  senriees  claimed.  After  sundry  steps 
of  procednre,  a  proof  was  taken,  and  on  8th  March 
1831,  the  Lord  Ordinary  pronounced  this  interkMUi- 
tor:— 

"  Haying  eomideised  the  dosed  record,  the  retWd  esiet  for 
the  Duties,  proof  adduced,  and  whole  process.  In  respect  to  all 
the  lands  lOiielled,  belonging  to  the  Duke  of  Aigvl],  excepting 
Lachoalanch  and  SkeroU^,  finds,  decerns,  aiMl  declares,  in 
terms  of  tfae  libel;  but  in  respeet  to  the  said  lands  of  Lsch- 
nslaiach  and  Skeroblin,  sustains  the  defences,  and  assoil- 
xies  the  defender,  his  Grace  the  Duke  of  Ar^U,  and  decerns ; 
Finds  the  said  defender  liaUe  to  the  pursuer  in  expenses,  so  fu 
as  leUtea  to  the  action  against  him,  sutgect  to  modification ; 
sad  appoints  an  account  of  the  said  expenses  to  be  given  in,  and 
when  lodged,  remits  to  the  auditor  Co  tax  the  same,  uid  report. 
-^Xou. — The  Iiord  Ordinary  thinks  the  chief  grounds  of  tfafr- 
Isge  established  are,  (1.)  That  the  mill  of  Tangie  is  held  by 
tides  derived  firom  the  Duke,  with  multures,  &c.  (2.)  That 
there  is  sufltdent  evidence  that  these  lands  have  paid  heavy  iiw 
town  multures  £pom  time  immemorial,  down  to  1809  or  1810^ 
sod  slso  performed  mill  services,  imd  occasionally  paid  for  ab- 
stractions, there  being  no  evidence  at  all  to  eontruict  that  of 
the  pursuer;  from  which  the  Lord  Ordinary  thinks  it  must  be 
inferred,  that  the  lands  stood  so  astrfcted  at  the  time  the  Doke 
conveyed  the  mill  with  multures,  Sec.  <3w)  That  in  the  tacks 
of  many  of  the  lands  at  least,  the  Duke  seems  to  have  been  'in 
the  practice  of  taking  the  tenants  bound  to  c«ny  their  grain  to 
any  mill  to  which  the  farms  are  or  shall  be  thined,  and  to  pay 
the  accustomed  moltnres ;  which  proves  that  there  had  been  a 
thiriage,  and  none  is  shown  to  have  existed  to  any  other  mill. 
The  stipulation  of  drv  multure  to  the  Doke  himwlf  seems  of 
no  moment,  for  that  is  over  the  proper  thirla^p  mentioned  in 
these  tacks  in  any  view  of  it,  and  plainly  was  just  part  of  the 
rent,  independent  of  anjr  adU.  The  astriction  of  certain  lands 
in  the  charter  of  the  mill  seems  equally  unimportant,  as  these 
very  lands  are  conveyed  with  the  null,  and  never  could  be  the 
whole  thirL  This  clause  must  have  been  to  prevent  the  tenants 
pretending  the  extinction  of  the  thirhge  quoad  them  eonftuiane,** 

The  Court  adhered,  with  this  explaDation»  that 
Skeroblin  comprehends  onlir  Skerobiin«raid*  The 
Duke  appealed,  pleading — I.  That  .the  pursuer  has  no 
written  title  to  any  servitude  of  thirlage  on  the  farms 
in  ouestion,  bat  is,  on  the  contrary,  hy  implication, 
excluded  from  auf .— IL  That  all  the  written  evidence 
prior  to  the  charter  1741,  on  which  he  founds,  proves 
that  there  was  nosuch  serritude*— HI.  That  the  writ- 
ten evidence  of  tacks,  and  other  writings  sabseqoent 
to  that  date,  leads  to  the  same  conclusion. — IV.  That 
no  action  was  ever  brought  against  the  proprietor  of 
the  lands  alleged  to  be  thirled ;  and  that  actions  of 
abstracted  multures,  &c  against  tenants,  in  which  the 
landlord  is  not  called,  or  decrees  obtained  in  such 
actions,  are  of  no  arail  to  establish  a  thirlage  against 
him.  In  addition  to  the  authority  of  the  case  of 
Home  of  Linthill,  referred  to  in  the  case^  the  ap- 
pellant refers  also  to  the  case  of  the  Earl  of  Murray, 
Uios  shortly  reported  by  Kerse.  The  Lords  found, 
that  40  years'  possession,  with  Acts  of  Court,  eould 
not  prove  thirlage,  except  there  were  a  direct  deed 
done  by  the  master;  and  found  that  Acts  of  Court 
done  by  the  bailies,  except  they  had  special  poller  to 
that  effect,  could  not  induce  thirlaget 


The  respondents  pleaded  an  affirmance*-!.  Betoanse 
the  titles  founded  on  by  the  pursuers,  and  the  po8« 
session  had  thereon,  constitute  a  valid  and  effectual 
ri^^  and  title  in  the  pursuers  to  the  mill  of  Tangie, 
with  the  multures,  sequels,  knaveship  mid  services 
thereto  belonging.-— 11.  Because  the  writs  and  titles 
founded  on  by  the  pursuers,  together  with  the  pos- 
session and  usage,  and  acts  averred,  are  sufficient  to 
warrant  the  conclusion  of  thirlage  libelled,  in  relation 
to  the  lands  in  question. — III.  Because  the  evidence 
adduced  by  the  pnrsoers  sufficiently  instructs  their 
averments  and  the  eonelosions  of  the  libel,  especially 
in  the  absence  of  any  contrary  evidence. — I V.  Be- 
cause the  interlocuton  of  the  Lord  Ordinary,  pro- 
nounced in  the  course  of  preparing  the  cause,  and  ac- 
guiesced  in  by  the  defenders,  without  having  been 
roaght  under  review  of  the  Inner-House,  cannot  now 
be  opened  up  by  appeal,  so  as  to  affect  the  subsequent 
judgment  on  the  merits ;  and,  at  all  events,  these  in- 
ter&cutora  were  well  founded  in  law  and  equity. 

L<trd  JTynfM^'^MY  Lords,  this  is  a  prooeedin|^  which  has 
been  instituted  by  a  person  of  the  name  of  Bliscalister  against 
his  Grace  the  I>uke  of  Argyll,  and  Charles  Selkrig,  said  to  be 
the  trustee  of  the  property  of  the  Duke  of  Argyll ;  and  the 
summons  in  this  action  claims  what  is  called  thirl«^e  on  all  corn 
growing  within  a  certain  district,  and  not  com  which  would  re* 
jQuire  to  be  ground  or  grindable  com,  but  for  all  com,  though 
tnat  com  should  be  carried  out  of  the  district,  and  exported  to 
an^  foreign  countnr,  or  never  ^fround  at  all  b^  the  original  pr(v> 
pnstor.  My  Lords,  this  service  of  thirlage  is  &miliar  to  us  in 
JBngland,  under  another  name^-under  what  are  called  soke  millb. 
The  lords  of  the  manors,  in  many  parti  of  England,  have  a 
right  to  requiie  the  tenants  of  those  manors  to  bring  com  to  the 
.manor  mill  to  be  ground.  That  in  England  is  called  a  right  of 
soke  millst  which  prevails  very  much  in  the  north'em  parti  of 
the  country.  In  Scotland,  they  have  the  same  right.  The 
lords  of  the  district  have  the  same  right,  which  they  call  by 
the  name  of  thirlage ;  and,  as  yonr  Lordships  have  been  told  by 
the  Lord  Advocate,  there  are  three  descriptions  of  thirlage,  wen 
known  to  the  law  of  Scotland.  The  largest  description  of  thirl  we 
is  where  the  lord  of  the  district— the  person  who  claims  the 
right^insists  he  has  a  right  to  certain  dues  of  all  com  that 
should  be  brought  within  his  district,  wherever  brought  firom ; 
that  is  the  laigest  right  which  can  possibly  be  daimed,— that  is 
not  pretended  in  this  case ; — the  summons  does  not  claim  to  that 
extent,  but  the  summons  claims  thirlage  upon  what  is  called 
grana  crescea/tOF— upon  all  the  com  whidh  is  grown,  whether  it  be 
grindable  com  or  not.  The  third  right  of  Siirlage  is  for  corn 
which  is  ground  within  the  mill,  and  which  indudes  all  com 
which  is  ground  within  the  manor.  Now,  that  has  always  ap- 
peared to  me  to  be  a  very  reasonable  thirlage,  and  I  have  con- 
sidered that  there  is  a  very  good  foundation  fiar  that  right.  In 
ancient  times,  none  but  ^he  lords  had,  perhaps,  property  sufficient 
to  build  a  mill  upon  the  land,  and  it  was  natural  enough  for  him 
to  say,  I  will  not  erect  this  mill,  unless  you  agree  to  bring  all  the 
com  which  you  grind  to  that  mill,  to  be  ground ;  and  the  tenant 
,  entened  into  that  contract,  founded  on  mutual  convenience,  and 
the  lord  desires  to  accommodate  the  tenants  with  the  mill,  which 
they  otherwise  would  not  have  obtained,  and  the  tenants  were 
willing,  for  that  accommodation,  to  bind  themselves  to  grind  all 
com  which  they  had  occasion  to  grind,  at  that  particulitf  mill, — 
and  up  to  that  extent,  the  right  of  thirlage  is  reasonable ;  but  I 
odnfcM  I  never  could  see  the  ground,  although  I  know  it  is 
established  bj  the  law  of  Sootland,^I  never  coiud  see  any  reason- 
able ground  tor  carrying  thirlage  beyond  that  extent ;  and  there- 
fore I  will  never  advise  your  Lordships  to  extend  thirlage  be- 
yond grindable  com,  except  the  right  to  such  thiri«^  be  clearly 
and  satisfactorily  made  out  I  am  glad  that  my  opmion  in  this 
case  agrees  with  the  lesmed  writer  on  the  law  of  oootland,  who 
has  been  quoted  to  your  Lordships.  He  states  an  opinion  which 
supports  minei  for  ne  says  that  you  sie  not|  when  tfaidage  is 
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fmxvtif  to  presttBBe  tbe  Ungeit  thirii^,  but  in  fin^t  to  oonfiift  it 
to  the  amaU«8ty  upless  tb«  evidence  carri^  it  b^jond  tbe  smalU 
est,  and  then  you  are  to  go  no  furthe.r  than  to  gave  that  species 
of  thirlage  which  is  clearly  made  out.  My  Lords,  two  questions 
have  been  raised  in  this  case.  I  have  stated  -to  your  Lordships, 
tbe  respondent  here,  the  person  who  brought  the  action  in  &• 
Court  below,  claims  thirlage  for  ^raiMi  crtsceniim ;  tbatis,  «U  oom 
that  grows  within  the  district ;— the  appellant  say^  von  are  en- 
titled to  no  thirlage  at  aU, — ^you  cannot  make  out  a  claim  to  any 
thirlage  at  all  ;• — it  is  for  ^our  Lordships  to  consider  whether  the 
appellant  has  made  out  his  proposition,  because,  if  the  eppdlant 
has  made  out  his  proposition,  ttiis  appeal  mqst  be  alfowed,  with* 
out  any  direction,  because  the  Court  .below  has  given  thirlage  to 
the  extent  claimed ;  that  ia,  thirlage  for  gruma  crmcentia.  JNowi 
the  appellant  says,  you  have  not  made  out  your  right ;  because  a 
right  of  this  description  cannot  be  supported  by  parole  testi- 
mony only,  but  you  must  have  some  written  evidence ;  that  is 
what  the  appellant  says, — to  which  the  respondent  says,  ladmit, 
in  cases  in  general,  that  is  true,  hot  I  deny  that  it  is  applicable 
to  this  case.  I  insist  in  this  case,  that  we  may  rnnke  out  our 
title  to  thirlage  by  parole  testimony,  without  any  written  evi- 
dence ;  and  I  insist  upon  that  on  these  grounds, — that  this  land 
formerly  belonged  to  the  church,  and  from  that  cause  formed  one 
of  the  exceptions ;  and  lands  belonging  to  the  Crown  being  another 
exception,  that  it  forms  an  exception  to  tbe  general  rule  of  the  law 
of  Scotland.  It  is  admitted  that  it  is  the  general  rule  of  the  law 
of  Scotland,  that  it  must  be  made  out  by  written  evidence ;  but 
if  I  can  show,  says  the  respondent,  that  this  land  ever  belonged 
to  the  church,  I  show  that  this  is  an  exception  to  that  general 
rule,  in  favour  of  the  daim  of  thirlage  over  lands  where  the  mill 
belonged  to  the  church ;  and  they  have  referred  your  Lordships 
to  the  authority  of  one  of  the  best  writers  on  Scotch  law,  in 

{roof  of  that  doctrine.  Mr  flrslrine,  in  the  passage  to  which  your 
iOrdships  have  been  referred,  but  which  I  do  not  stop  to  look 
at,  states,  that  there  is  an  exception  where  the  mill  has  belonged 
to  the  church,  because  it  is  said,  that  at  the  llestoration,  the 
titles  of  the  church — the  muniments  of  the  church,  were  destroy- 
ed ;  and,  therefore,  it  is  unreasonftble  now  to  require  the  same 
evidence  with  respect  to  lands  that  bad  formerlv  belonged  to 
the  church,  as  in  other  cases.  I  at  first  thought,  I  conifess,  that 
the  exception  might  be  confined  to  lands  now  belonging  to  the 
church ;  but  tbe  reason  given  by  Mr  Erskine  clearly  shows, 
that  the  objection  embraces  land  not  now  belonging  to  the 
church ;  and  I  am  sorry  to  saj,  that  there  is  verv  little  property 
now  belonging  to  the  church  m  Scotland ;  and  this  reason  given 
for  the  exception,  proves  that  it  may  apply  to  land  that  did  be- 
long to  the  church  formerly,  although  they  are  now  lay  lands, 
because  tbe  reason  given,  is  the  destruction  of  muniments  be- 
longbg  to  church-property  at  the  time  of  the  llestoration.  Now, 
that  seems  to  me  to  be  a  satisfactory  answer  to  that  objection 
raised  by  the  appellant  to  this  judgment,  because,  if  you  can 
show,  by  parole  testimony,  tliat  the  thirlage  is  due  for  these  lands, 
the  want  of  a  written  title  to  that  thirlage  cannot  be  insisted 
npon.  Now,  my  Lords,  that  some  thirlage  is  due>  there  is,  in 
tnj  opinion,  i^nindant  evidence.  Manjr  witnesses  have  been  eza- 
mmed,  who  speak  of  the  payment  of  thirlage ;  and  there  is  no  wit- 
ness that  op|y>se8the  testimony  given  by  those  persons,  but  in  addi- 
tion, the  witnesses  carry  it  back  far  enough.  It  was  objected 
that  this  was  not  carried  back  far  enough,  for  by  the  law  of 
Scotland,  the  prescription  requires  a  proof  for  forty  years. 
These  witnesses,  in  my  opinion,  carry  it  back  beyond  the  forty 
years ;  for  one  of  the  witnesses,  who  is  eighty  years  of  age, 
speaks  of  having  known  thirlage  paid  since  he  was  ti^enty  years 
of  age — which  your  Lordships  wf  11  recollect  would  be  sixty  years 
previous  to  the  time  he  was  examined,  and,  therefore,  more  than 
sufficient  Another  witness,  who  is  also  of  the  age  of  eighty, 
speaks  of  having  known  it  considerably  more  than  fifty  years, 
and,  therefore,  must  be  more  than  forty  to  the  time  he  was  exa- ' 
mined.  In  addition,  there  is  a  paper  put  in,  which  is  stated  to 
be  a  document,  proved  to  be  in  the  hand-writing  of  the  clergy- 
man, who,  although  a  cler^^an,  was  a  factor,  who  transacted 
the  business  of  this  estate ;  and  he,  in  that  paper,  carries  back 
tbe  testimonv  with  fespect  to  the  thirlage  that  wai'due  to  this 
mill,  certainly  for  a  mqeh  longer  jwriod  than  is  Necessary. 
Thoiigh  I  agree  with  my  Lord  Advocate,  that  without  that  pa- 
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er,  the  evidence  would  be  enough ;  because  I  figree  with  the 
jord  Advocate's  observations,  founded  in  common  sense,  that 
you  cannot  expect  to  carnr  back  the  evidence  of  prescription 
further  than  it  is  possible  ror  living  witnesses  to  apeak  to.  Arid 
if  thev 'swear  to  a  great  number  of  years,  it  must  be  presumed 
^attbat  which  existed  for  a  great  numbers  of  years  has  existed 
in  all  time ;  and  if  that  were  not  the  rule  of  considering  evidence, 
yott  would  impose  iiisupereble  difficulty  in  tbe  making  out  of  all 

Srescriptions.  As  I  have  mentioned  to  your  Lordships,  the 
St  of  what  is  payable  to  this  mill,  is  in  the  band -writing  of  the 
clerical  factor,  who  was  employed  at  that  time  by  the  owner, 
and  which  cairi^  the  thing  further  back  than  is  requisite  it 
should  be  carried,  for  the  purpose  of  supporting  this  case.  My 
Lords,  there  ia  also  another  point  on  which  the  case  is  put, 
though,  perhaps,  I  need  not  trouble  your  Lordships  with  that ; 
because  I  am  clearlv  of  opinion,  that  they  have  made  out,  that 
this  case  comes  within  the  exception  mentioned  by  Mr  Ersikine^ 
as  being  church  land,  and  therefore  not  requiring  a  written 
title ;  and  that  they  have  made  out  a  prescriptiou  sufficient  to 
support  their  claim.  But-  thej  say,  we  have  a  written  title  :  and 
they  have  a  written  title  certainly.  It  appears  that  the  Duke  of 
Argyll,  in  1741,  made  a  grant  of  this  mill,  with  all  the  thiritige 
thereun  tobelonging.  Now,  they  say,  that  is  a  written  title  sufficient, 
if  they  show  the  lands  at  that  time  paid  thirlage ;  and  they  have  re- 
ferred your  Lordships  to  the  same  authority  (Mr  Erskine)  in  sup- 
port  ofthat.  Now,  they  have  proved  by  all  this  evidence,  that  this 
Jand  did,  as  far  back  as  that,  pay  multures  to  this  mill.  If  that  be 
so  as  far  as  they  can  recollect,  it  is  to  be  presumed  that  they  paid 
it  in  1741 ;  and,  therefore,  this  multure  was  a  multure  referred 
to. in  1741,  and  that  is  the  ground  upon  which  the  Judges  be- 
low decided  this  case ;  they  decided  that  there  was  a  written  title 
to  this,  and  that  written  title  being  extended  to  this  land  bv  the 
.parole  testimony.  My  Lords,  I  do  therefore  think  it  is 
clearly  made  out,  that  these  lands  were  liable  to  some  thirlage 
to  this  mill,  and  therefore,  that  brings  me  to  the  other  question, 
.what  thirlage  were  they  entitled  to?  Were  they  entitled  to  tbir- 
.lage  on  granacretcentia  f  that  is,  all  the  com  growing  within  the 
Boke.er  district,  or  were  they  only  entitled  to  the  thirlage  of  the 
'^rindable  corp  ?^  I  have  already  stated  to  your  Lordslups,  that 
in  my  humble  judgmei^t,  and  i  am  happy  to  think  that  I  am 
borne  out  by  the  authority  of  Mr  Erskine  in  that  respect,  and 
b^  a  judgment  of  this  House  since  I  have  had  the  honour  of 
sitting  here,  that  your  Lordships  will  not  extend  it  to  the  larger 
claim  of  thirlage,  unless  that  larger  claim  be  made  out  by  evi- 
dence so  clear  and  satisfactory,  that  it  can  have  no  doubt  on  your 
Lordships*  mind.  For  what  good  reason  there  was  in  the  origin 
of  the  custom,  that  a  man  should  be  obliged  to  pay  for  thegrirtd- 
ing  of  com  which  he  never  means  to  grind,  but  means  to  sell 
in  its  present  state,  to  export,  to  be  used  for  purposes  that  may 
not  require  grinding;  as  for  horses  and  seed  in  other  places, 
and  not  in  this  district,  I  never  could  see,  I  confess.  Now  the 
•questjoii  is,  then,  is  it  so  made  out ;  for  I  admit  it  is  the  law  uf 
Scotland,  and  therefore,  if  it  is  dearly  and  satisfactorily  made 
out,  your  Lordships  will  aMrm  the  judgment  in  its  full  extent. 
Now,  I  cannot  state  to  your  Lordships,  that  I  think  it  is  clear- 
ly and  satisfactorily  made  out.  I  have  looked  at  all  the  evi- 
-denoe,  aad  I  am .  sure,  from  tbe  ability  with  whieh  you  have 
been  addressed  by  the  two  learned  Counsel,  the  Lord  Advocato 
and  Mr  Follett,  that  they  were  able  to  put  their  finger  upon 
every  scrap  of  evidence  which  could  prove  this.  My  Lord  Ad- 
vocate, and  Mr  FoUett,  referred  to  two  witnesses.  I  hare  look- 
ed at  the  testimony  of  those  two  witnesses,  and  certainly  tbe 
one  does  not  prove  it,  but  the  other,  Mr  M*  ■,  unquea- 

tionabljr  does  state,  that  the  custom  was,  to  pey  fi>r  com  that 
grew  within  the  district;  but  it  is  perfectly  clear,  that  the  evi- 
dence is  open  to  the  observations  that  have  -^ery  properly  been 
made  upon  it  by  Mr  Tiemey,  at  your  Lordships*  Bar, — that  he 
gives  his  opinion,  but  mentions  no  instance  of  any  claim  of 
thirlage  being  insisted  upon,  except  when  they  bad  passed  l|y 
,  the  iiiill,««»when  they  had  carried  their  com  to  be  ground  at  aome 
.  other  mill, — this  peutndizes  bis  evidence ;  but,  suppose  his  evi- 
dence was  stiil  untouched  by  the  observations  made  by  Mr 
Tiemey,  which  I  think  are  so  important  as  to  destroy  the  ef- 
fect of  his  evidence  altogether,  would  your  Lordships,  npon 
the  testiinony  of  o;ie  witness,  who  has  not  been  aUe  to  state  an 
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instance  in  which  the  thirlage  hud  heen  exacted— would  your 
liordshipi  support  such  an  odious  claim ;  for  it  is  an  odious 
daim,  where  it  goes  heyond  the  extent  of  grindahie  com  ?   I  am 
qaite  convinced  jrour  Lordships  will  not,  if  it  rested  on  only 
one  witness,  they  not  being  able  to  extract  a  fact  supporting 
that  eyidence  from  any  other  witness  who  has  been  examined 
in  the  cause.    Your  Lordships  will  see  there  is  an  old  piece  of 
evidence  referred  to,  namely,  the  account  given  by  this  clergy- 
man of  tho!se  lands  paying  thirlage.     I  have  looked  at  that  ac- 
count, and  it  merely  states,  that  they  are  to  pay  thirlage,  but 
not  what  they  are  to  pay ; — what  other  evidence  is  there  in  the 
cause  ?  I  think  there  is  this  evidence  in  the  cause,  which  weighs 
with  me  much  stronger  than  the  evidence  of  one  witness  giving 
an  opinion,  without  stating  any  fact  to  support  it,  and  that  is, 
the  claim  m^de  in  1790.     Mr  Follett  is  mistaken,  when  be 
says  they  claimed  grana  cretcentia*    The  claim  is  made  in  a  very 
extraordinary  way,  which  deserves  your  Lordships*  attention.    I 
will  call  yoar  attention  to  the  way  the  claim  is  made,  which  does 
Bot  bciir  oat  the  account  which  Mr  Follett  has  given  of  it.     I 
cannot  put  my  hand  upon  that,  but  I  am  certain  I  am  correct- 
it  claims  grana  eresceniia,  or  *'  at  least," — that  is  the  form  of  the 
iunmons, — "  or  at  least  grindahie  com.**    Now,  my  Lords,  cer- 
tainly where  such  words  as  these  have  been  inserted,  '*  or  at  least 
grio(hd»le  com** — where  the  claimant  does  not  screw  himself  up  to 
insist  on  ^rtiJta  cresceniioj  but  lets  himself  down  by  '*  at  least 
grindable  com,**  your  Lordships  would  not  be  dealing  fairly  with 
such  a  claim  as  that,  if  you  were  not  to  reduce  it  at  law,  as  he 
himself  has  given  it ;  and  when  he  says,  *'  at  least  grindable 
com.**  you  will  not  carry  it  beyond  that.     But,  my  Lords,  I  do 
not  stop  at  the  summons.     You  must  look  at  the  answers  that 
are  put  in  bv  the  different  tenants.     If  the  different  tenants  of 
the  Duke  of  Aq^yll  had,  in  the  year  179QL  admitted  that  it  i^aa 
grana  eretcentia,  I  should  humbly  have  moved  your  Lordships 
to  have  said,  that  there  was  sufficient  evidence  of  the  tenants  in 
the  year  1790,  which  is  now  42  years  ago,  admitting  the  thirlage 
was  for  firana  crvsc^it/ta,— but  that  is  not  so.   The  tenants  admit 
that  the  lands  are  bound  to  pay  a  thirlage  fur  grindable  com, 
and  confine  it  expressly  to  grindable  com.     Now,  my  Lords,  if 
tbey  confined  it  to  the  grindable  corn  in  1 790,  will  your  Lord- 
shipfi  extend  it  to  beyond  that,  now,  particularly,  as  1  have  stated, 
that  the  persons  who  claimed  thirlage  at  that  time,  did  not  bring 
themselves  to  insist  upon  the  thirlage  of  grana  crescentla,  but 
upon  the  thirlage  of  grana  crescenlia,  "  or  at  least  grindable  corn.** 
Now,  I  cannot  hot  think  that  the  balance  of  evidence  in  this 
rase,  is  strongiy  in  favour  of  the  lower  rate  of  thirlage ;  and  I 
should  mention  to  your  Lordships,  that  the  unanimous  judg- 
aieiit  of  the  Ck)urt  below — the  Court  all  agreed,  and  I  perfectly 
agree  with  them  as  far  as  they  have  gone, — I  concur  in  the 
opinion  with  the  Judges  below,  upon  the  point  that  they  de- 
cided, although  they  have  certainly  decided  indirectly ;  because 
tbey  have  affirmed  the  summons  up  to  the  whole  extent,  which 
claims  thirlage  for  g;rana  eretcentia.     But,  my  Lords,  the  reason 
given  by  the  learned  Judges  are  now  lying  before  me,  and  the 
Lord  Ordinary  in  his  interlocutor,  confirmed  by  the  Court  above, 
does  not  touch  the  question  of  the  amount  of  thirlage,  but 
merely  allows  some  thirlage,  without  saying  whether  it  is  thirl- 
age of  the  one  kind  or  of  the  other  kind ;  and,  unfortunately,  the 
attention  of  the  learned  Judges  in  the  Court  above,  was  not 
called  to  that  question, — all  they  decide  is,  that  thirlage  is  due.     I 
mean  to  say,  that  their  attention  was  not  called  to  it  in  the  ar- 
gumenL     Mr  Tieraey  has  said,  their  attention  was  called  to  it 
by  a  part  of  the  pleadings.    Now  we  all  know,  however  the  at- 
tention of  a  Judge  may  be  called  to  the  pleadings,  the  Judges 
do  not  always  wade  through  the  pleadings, — ^if  they  did,  tbey 
would  have  nothing  else  to  do ;  but  their  attention,  I  dare  sav, 
was  not  called  to  it  in  the  argument.  The  report  is  not  sufficiently 
full  upon  that  subject ;  but  it  is  a  point  made  at  your  Lordships' 
Bar,  if  it  was  not  made  in  the  Court  below ;  and,  my  Lords,  I 
take  it  for  granted,  that  the  point  was  not  made ;  because,  if  it 
was  made,  I  should  suppose  that  those  learned  persons  would 
have  given  some  judgment  upon  it ; — ^they  gave  no  judgment 
upon  it  at  alL     What,  therefore,  I  should  humbly  submit  to 
}'our  Lordships  is,  to  move  your  Lordships  that  this  appeal  may 
he  allowed ;  because,  as  I  have  stated,  this  summons  establishes 
a  right,  which,  if  your  Lordships  allow  this  judgment  to  statid, 
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establi shes  a  right  to  the  thi rlage  upon  grana  eretcentia,  I  bhould 
move  your  Lordships,  therefore,  tor  the  purpose  of  preventing 
that  right  being  established,  to  allow  the  appeal,  with  a  direction 
that  the  owner  of  this  mill,  the  respondeut  in  this  case,  is  en- 
titled to  thirlage  upon  grindable  corn. 

Mr  Tiem^y, — May  1  take  the  liberty  of  asking  whether  your 
Lordship  makes  any  alteration  in  the  decree  which  gives  costs 
against  the  appellant.  All  'the  costs  were  given  against  the  ap- 
pellant in  the  Court  below. 

Lord  WyiifurJ.^  My  Lords,  with  respect  to  the  coats,  I  should 
submit  to  your  Lordships,  that  there  should  be  no  costs  in  this 
case,  because  part  of  the  appeal  is  allowed ;  and  therefore,  it  is 
not  usual  to  give  costs. 

Mr  Tiemey. — Not  the  costs  of  the  appeal,  but  the  costs  in  the 
Court  below,  were  given  against  the  appellant.  There  was  a  de- 
cree against  him,  with  costs. 

Lord  Wynford. — Then,  I  would  move  your  Lordships,  that 
so  much  of  the  judgment  of  the  Court  below  as  gave  costs 
against  the  iq)pellant,  be  reversed. 

Appellants*  Authorities. — Goltart  v.  Train,  ISth  December 
1768;  Die.  16,05a  Duke  of  Roxburghe  v.  Mein,  2lst  July 
1785;  Die.  16,070.  Major  Brunton  v,  Robert  Boyd,  17th 
January  1682.  Abbot  of  Kinross  o.  Fcuars,  1676.  Stair,  XL 
7,  17.  £rsk.  II.  9,  28.  Sinclair  v.  Duff,  13th  November  1694; 
Fount.  Dec.  I.  p.  642.     Home  of  Linthill,  28th  January  1675. 

RespondenU'  Authorities — Ersk.  II.  9,  21.     Stair,  II.  7, 

Second  Division.— Lord  Mackenzie,  Ordinary.  •— Spottis- 
woode  &  Robertson,  Appellants'  Solicitors.— Richardson  and 
Connell,  Respondents'  Solicitors. 

16/A  July  1832. 

No.  6. — Sir  George  Clerk  &  Others,  Appellants^ 
V,  Dr  W.  Adam,  &  Town  Council  of  Edinburgh^ 
Respondents, 

Property — Picture — The  late  Dr  Alexander  Adaroy  rector  of  the 
Bigh  School  of  Edinburgh,  having  been  requested  by  \^  of  his 
pupils  to  allow  his  portrait  to  be  painted,  which  they  were  anxi- 
ous to  place  in  the  School  as  a  memorial  of  their  gratitude, 
and  that  it  might  serve  ns  an  inducement  to  those  who  should 
come  ojler  him,  to  emulate  his  labours  j  and  the  subscribers  hav- 
ing thereafter  obtained  permission  from  the  Magistrates  and 
Council,  as  patrons,  to  place  the  picture  in  the  High  School,  un- 
der  the  declaration  tluit  it  should  remain  the  property,  and  be  at 
the  disposal  of  the  subscribers s  and  the  picture  being  removed 
with  the  rest  of  the  establishment  to  the  new  High  School;  and 
ttelivery  of  it  being  thereafter  claimed  by  the  subscribers,  which 
was  objected  to  by  l)r  Adam^s  son  and  representative ;  and  a 
multiplepoinding  being  raised  by  the  Magi^rates,  in  which  the 
subscribers  and  Dr  Adam*t  ton  appeared  at  elMmant^-^Held, 
that  the  property  of  the  picture  wtu  in  the  tubscribert ;  and 
(reverting  the  judgment  of  the  Court  of  Session  J  that  they  were 
entitled  to  the  pottetsian  of  it. 

A  number  of  gentlemen  who  bad  been  edacated  at 
the  High  School  of  Kdinburgh,  formed  themfielyes 
into  an  association,  denominated  the  High  School 
Clnb.  At  a  meeting  of  the  Club  in  March  1808,  a 
resolntion  was  adopted,  to  request  the  late  Dr  Alex- 
ander Adam,  then  rector  of  the  H  igh  School,  to  al- 
low his  portrait  to  be  painted  by  the  late  Sir  Henry 
Raeburn,  and  the  following  letter  was,  on  21  st  March 
1808,  addressed  by  three  members  of  the  Glub  to  Dr 
Adam : — 

"  Dear  Sib, — At  a  meeting  of  the  High  School  Club  some 
days  ago,  for  the  purpose  of  consulting  bow  the  IVlembers  could 
best  show  you  some  mark  of  their  regard,  we  were  appointed  a 
committee  for  carrying  the  resolutions  into  effect.  In  pursuunce 
of  these  resolutions,  we  now  beg  leave  to  request,  in  the  name  of 
the  club,  that  you  will  do  us  the  favour  to  sit  to  Mr  Kaeburn  for 
your  picture.     We  are  anxious  to  place  it  in  the  School,  as  a  me- 
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morial'of  our  gratitude,  and  of  the  high  sense  we  entertain  of  the 
advantages  the  public  has  derived  for  so  man);  years  from  your 
useful  and'important  labours.  We  flatter  ourselves  you  will  not 
be  disposed  to  refuse  this  favour,  when  you  reflect  that  we  can 
ask  it  from  no  other  motive  but  those  of  the  most  sincere  re- 
gard and  esteem,  and  that  it  may  serve  as  an  inducement  to 
those  who  shall  come  after  you,  to  emulate  the  able  and  con- 
scientious discbarge  of  your  official  duties,  by  which  you  have 
contributed  so  much  to  extend  the  fame  of  our  flourishing  semi- 
nary. *  (Signed)  H.  Dhumhond  Home.  RoiSert  Gb^emb. 
James  Campbell." 

Dr  Adam  assented  to  tliis  proposal,  and  his  por- 
trait was  accordingly  painted  by  Sir  Henry,  then  Mr 
Haeburn.  On  9th  August  1809,  Dr  Adam  wrote  to 
one  of- the  members  of  the  Club,  mentioning  the  pro- 
gress of  his  literary  works,  and  stating, 

**  I  feel  my  desire  of  prosecuting  this  work  increased  by  the 
conspicuous  manner  in  which  you  and  your  friends  have  been 
pleased  to  exhibit  me  to  public  view.  I  went  yesterday  to  Mr 
Kaebum*8  with  a  gentleman  who  was  desirous  to  see  the  pic- 
ture, and  found  it  decorated  with  a  very  splendid  frame,  very 
different  indeed  from  what  it  was  in  at  the  public  exhibition. 
You  have  ordered  every  thing  concerning  it  with  so  much  pro- 
prietv,  and  bo  far  beyond  my  expectation,  that  whatever  you  de« 
termme  with  respect  to  the  placing  of  it,  and  the  inscription, 
will  be  quite  agreeable  to  me.  I  have  only  to  request  that  the 
names  of  those  gentlemen  who  have  done  me  so  great  honour 
may  be  recorded ;  and  that  their  reasons  for  doing  so,  which 
you  so  handsomely  expressed  in  your  first  letter  to  me  on  the 
subject,  roav  be  shortly  mentioned.  The  shorter  and  the  more 
simple  the  inscription  is  made  the  better." 

The  portrait  was  placed  in  a  suitable  frame ;  but 
before  any  measure  had  been  adopted  for  hanging  it 
in  a  fixed  situation,  Dr  Adam  died.  The  members 
of  the  Club  afterwards  applied  to  the  Magistrates  of 
Edinburgh  by  the  following  petition,  for  authority  to 
place  the  painting  in  the  High  School: 

"  Unto  the  Right  Honourable  the  Lord  Provost  and  Magis- 
trates of  Edinburgh,  The  petition  of  Sir  George  Clerk,  Baronet, 
(Pennycuick,)  Sir  John  Pringlc,  Baronet,  Robert  Graeme,  Es- 
quire, (Advocate,)  James  Campbell,  Esq.  (Advocate,)  John 
JSrougham,  (wine-merchant,  Edinburgh,)    George   Wauchope, 
(wine-merchant,    Lcith,)    William    Douglas,    P^squire,    Major, 
(now    colonel,)     Robert    Ross,    Captain    William    M*Do!iald, 
Henry  Home  Drummond.  (of  Blair- Drummond,)  Thomas  Lauder 
Dick,  senior,  Fountainhall,  Charles  K.  Robinson,  W.S.,  John 
Cockburn,  wine-merchant,  Leitb,  and  Charles  (iordon  U:qu- 
hart,  Esquires :   Sheweth, — That  your  petitioners,  in  the  year 
180B,  having  requested  the  late  Dr  Adam,  rector  of  the  High 
School  of  Edinburgh,  to  allow  his  portrait  to  be  drawn  at  their 
expense,  as  a  mark  of  their  gratitude  and  respect  for  his  merito- 
rious discharge  of  his  official  duties,  Mr  Raeburn  of  this  city 
was  accordingly  employed  for  this  purpose :   That  a  persoiial 
application  having  been  made  to  Donald  Smith,  Esquire,  then 
Lord  Provost  of  Edinburgh,  for  leave  to  place  this  portrait  in 
the  High  School  Library,  that  gentleman  was  pleased  to  express 
himself  favourable  to  their  wishes :   That  the  petitioners  were 
not  then  fully  prepared  to  avail  themselves  of  the  Chief  Magis- 
trate's permission,  but  that  their  portrait  being  now  framed,  with 
a  suitable  inscription,  is  ready  to  be  placed  in  the  library  as  soon 
as  leave  shall  be  obtained  to  that  effect— May  it  therefore  please 
your  Lordship  and  Honours  to  grant  leave,  by  a  regular  Act  of 
Council,  to  the  petitioners  to  place  the  said  portrait  of  Dr 
Adam,  acknowleaging,  in  your  deliverance  hereon,  that  the  jlto- 
perty  of  the  said  portrait  remains  in  the  petitioners,  and  that 
they,  or  the  majority  of  the  survivors  of  them,  may  at  any  time 
hereafter  dispose  of  ihe  same  as  they  shall  think  fit,  and  that  the 
said  portrait  shall  not  be  at  the  disposal  of  the  said  Magistrates 
of  Edinburgh,  during  the  survivance  of  any  of  the  petitioners ; 
and  that,  failing  them,  and  all  provision  of  theirs  to  the  contrary, 
the  Magistrates  shall  then  preserve  the  same  in  perpctuam  rd 
mcmoriam*     Signed  in  our  name,  and  by  our  appointment, 

**  a*  Home  Duummond/' 


On  considering  this  petition,  an  Act  of  Council  was 
passed  in  the  foHowing  terms: — 

"  Edinburgh,  25M  jlpril  1810.-i-Read  petition  for  Sir  George 
Clerk,  Baronet,  &c. ;  which  petition  having  been  ^ronsidered  i)y 
the  Magistrates  and  (Council,  they  granted  liberty  to  the  peti- 
tiooers  to  place  the  said  portrait  of  Dr  Adam  in  the  High  School 
Library,  on  the  terms  and  conditions  before  mentioned.'* 

The  portrait  was  shortly  afterwards  placed  in  the 
High  School  Library,  with  an  inscription,  to  the  effect 
that  it  was  "  placed  here  as  a  mark  of  respect  for  Dr 
Adam,  by  14  of  his  pupils."     It  remained  in  the  Lib- 
rary till  the  High  School  was  removed  to  the  new 
building  on  the  Cal ton  Hill,  when  the  portrait  was 
removed  along  with  tHe  rest  of  the  e9tai)li8hment. 
Btit  the  surviving  members  of  the  High  School  Club 
having  then  claimed  the  portrait  as  their  property, 
and  applied  to  the  Magistrates  for  delivery  of  It, 
which  was  objected  to  by  Dr  Walter  Adam,  the  son 
and  representative  of  the  late  Dr  Adam,  the  Magis- 
trates Drought  the  present  action  of  multiplepoinding, 
to  have  it  aetermined  to  whom  the  portrait  oelonged, 
and  how  the  custody  of  it  should  be  disposed  of.  The 
Members  of  the' High  School  Club  pleaded — L  Dr 
Walter  Adam  has  neither  title  nor  interest  to  main* 
tain  the  claim  he  now  insists  upon. — IL  The  picture 
is  the  property  of  the  claimants ;  and  having  never 
restricted  themselves,  at  least  in  so  far  as  Dr  Walter 
Adam  or  the  Magistrates  of  Eklinburgh  are  concern* 
ed,  in  the  use  or  custody  of  it,  they  are  entitled  to 
have  it  delivered  to  them,  to  be  disposed  of  at  their 
pleasure.     Dr  Walter  Adam  pleaded — I.  The  claim- 
ant, Dr  Adam,  as  the  son  and  legal  representative  of 
the  late  Dr  Alexander  Adam,  has  both  a  title  and  an 
interest  to  enforce  every  contract  entered  into  with 
his  deceased  father,  to  protect  the  respectability  of 
his  memory,  and  to  insist  that  every  memorial  or  re- 
presentation of  his  person  shall  be  applied  to  the  pur- 
pose to  which  it  was  destined  by  any  transaction  or 
agreement  with  his  father. — II.  As  by  the  original 
proposal  made  by  the  members  of  the  High  School 
Club  to  Dr  Adam,  in  vfrtue  of  which  the  latter  was 
induced  to  sit  for  his  portrait,  it  was  destined  to  a 
specific  public  purpose,  it  is  not  competent  for  the 
one  party  to  alter  that  destination  after  the  death  of 
the  other,  and  without  the  consent  of  the  represen- 
tatives  of  the  deceased. — III.  The  agreement   be- 
tween the  Magistrates  and  Town  Council  of  Edin- 
burgh, and  the  Members  of  the  High  School  Club, 
is  of  no  force  in  law  or  equity  as  in  a  question  with 
the  son  of  the  late  Dr  Adam : — First,  Because  the 
Magistrates  and  Council  had  no  right  or  power  to 
alter  the  conditions  under  which  Dr  Adam  consented 
to  sit  for  his  portrait.     Secondly^  Because  the  Mem- 
bers of  the  High  School  CIud  concealed  from  the 
Magistrates  of  Edinburgh  the  conditions  under  which 
they  had  obtained  the  portrait,  improperly  represent- 
ing themselves,  contrary  to  the  fact,  as  unconditional 
owners  of  it.     And,   Thirdli/f  Because  the  claimant 
was  not  called  to  attend  to  his  interest,  when  the  said 
agreement  was  entered  into  with  the  Magistrates ;  and 
quoad  him,  the  same  was  entirely  in  absence.     The 
Lord  Ordinary  (Corehousp), 

"  Finds,  tliat  the  picture  in  question  is  the  property  of  the 
claimants,  Sir  George  Clerk,  Baronet;  and  othersi  Members  of 
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the  High  School  Club :  Finds,  that  the  intention  expressed  hj 
them,  of  placing  it  in  the  Library  of  the  High  School,  was  not  a 
condition  stipulated  in  fiiTOur  of  Dr  Adam  or  his  representa- 
tives on  which  they  are  entitled  to  found  in  this  action  :  Finds 
there  is  evidence  that  it  was  not  so  understood  by  Dr  Adam 
himself:  Prefers  the  claimants.  Sir  George  Clerk,  Baronet!^  and 
others.  Members  of  the  High  School  Club,  to  the  picture  fn 
qne<ion,  and  grants  warrant  to,  authorises  and  ordains  the  raisers 
of  the  roaltiplepoinding,  to  deliver  up  the  same  to  the  said  claim* 
ants,  and  decerns  accordingly :  Finds  Dr  Walter  Adam  liable 
to  the  said  daimants  in  expenses,"  &c. 

Dr  Walter  Adam  reclaimed,  and  Dean  of  Faculty 
pleaded — The  only  way  in  which  the  Members  of  the 
High  School  Clan  could  get  any  thing  but  a  flying 
Kkeness  or  caricature'  of  the  late  Dr  Adam,  was  by 
his  Tolnntary  sitting  for  his  portrait.    But  when  a 
person  sits  for  a  portrait  for  a  particular  purppse,  con- 
nected with  his  public  character  and  future  fame,  he 
has  a  sort  of  right  of  property  in  the  picture,  to  see 
that  it  is  used  foi'  the  purpose  intended — which  right 
transmits  to  his  representatives.     By  sitting  for  the 
portrait  (which  to  many  people  is  a  very  irksome 
ta^k,  and  to  which  some  will  not  submit,  ereo  for 
their  best  friends),  Dr  Adam  gave  his  time,  and  in  a 
manner  his  labour,  to  the  formation  of  it.    Can  it  be 
believed  that  Dr  Adam  would  have  sat  for  his  por* 
trait,  if  he  had  supposed  it  was  to  be  hung  up  in  a 
private  house,  or  in  the  New  Academy,  to  excite  the 
emulation  of  the  teachers  of  a  rival  establishment, 
and  not  of  that  establishment  to  which  be*  was  at*- 
tached?     The  application  to  the  Magistrates*  (who 
were  not  always  so  favourable  to  Dr  Adam  as  they 
latterly  were)  was*  evidently  meant  to  prevent  their 
ever  claiming  it  as  their  property,  and  replacing  it  by 
the  portrait  of  some  greater  favourite  whom  they 
might  think  more  deserving;  For  what  purpose* should 
Dr  Adam  have  requested,  in  his  letter  of  9th  August 
1809,  **  that  the  names  of  those  gentlemen  who  have 
done  me  so  great  honour  jnay  be  recorded  ;  and  that 
their  reasons  for  so  doing,  which  you  so  handsomely 
expressed  in  your  6rst  Tetter  to  me  on  the  subject, 
may  be  shortly  mentioned,"  if  the  portrait  had  been 
to  be  the  private  property  of  the  subscribers,  and  their 
motives  had  not  been  of  a  public  character,  which  it 
was  proper  should  be  recorded  ?     The  words  in  the 
same  letter,  on  which  the  Lord  Ordinary  founded — 
"  That  whatever  yon  determine  as  to  the  placing  of 
it,  and  the  inscription,  will  be  quite  agreeable  to  me,** 
do  not  import  that  the  picture  was  not  to  be  placed 
somewhere  in  the  High  School,  whether  in  the  hall, 
the  library,  or  elsewhere  in  the  building.    The  in- 
seription,  which  bears,  "  placed  here**  as  a  mark  of  re- 
spect, &e.,  was  written  by  one  of  the  subscribers,  and 
is  the  £ngHsh  of  the  very  words  which  the  Romans 
used  on  such  occasions.    The  interest  of  Dr  Walter 
Adam  to  appear  in  the  present  case  is  supported  by 
some  analogous  cases.    The  children  of  Burns  were 
found  to  have  a  right  to  prevent  the  publication  of 
Clarinda*s  Letters,  on  the  principle  that  children  are 
interested  in  every  thing  affecting  their  father's  fame. 
The  mere  pulling  down  of  the  old  building,  and  erect- 
ing a  new  one,  cannot  a£Pect  the  question.    Neither 
has  the  declaration   obtained  from  the  Magistrates 
any  thing  to  do  with  it.    The  Lord  Ordinary  is  un- 
derstood to  hare  expressed  some  doubt,  whether  an 


application  might  not  be  competent  to  prevent  the 
subscribers  from  nyaking  an  improper  use  of  the  pic- 
ture, but  no  qualification  of  this  kind  is  introduced 
into  the  interlocutor.     Now,  are  the  subscribers  en- 

.  titled  to  do  with  it  what  they  please  ;  or,  suppose  they 
differ  among  themselves^  would  they  be  entitled  to 
sell  it  ? 

Mr  Solicitor-General  (Cockbum)  answered — The 
picture  in  question  was  got,  and  paid  for,  by  H 
of  the  pupils  of  Che  late  Dr  Adam,  who>  by  that  act, 
testified  their  reverence  for  his  memory,  and  it  is 
neither  fair  nor  rational  to  presume  that  they  are  now 
about  to  do  any  thing  which  can  indicate  a  different 
feeling.  It  is  the  same  individuals  who  now  claim  the 
picture  as  their  property  ;  and  the  point  to  be  deter- 
mined is,  what  are  the  legal  rights  of  the  parties  ? 
Therefore,  it  is  needless  to  notice  the  insinuations  as 
to  what  they*  are  likely  to  do  with  il  when  they  get 

.it.  It  is  time  enough  to  check  any  illegal  attempts 
when  they  are  made.  A  letter  was  addressed  to  Dr 
Adam,  asking  him  to  sit  for  his  portrait — a  most  pain- 
ful operation  to  some  persons  I  admit — ^  most  agree- 
able one  to  others^  and  peculiarly  agreeable  to  Dr 
Adam,  who,  I  daresay,  never  enjoyed  any  moment^ 
in  his  life  more  than  when  sitting  for  this  portrait  to 
the  late  illustrious  artist,  Sir  Henry  Kaebum.  The 
subscribers  stated,  that  they  intended  to  place  the 
portrait  in  the  High  School,  that  is  to  say,  that  such 
was  their  present  intention  ;  but  there  was  no  contract 
of  parties,  as  often  happens,  to  place  the  portrait  -in  a 
particular'  situation,  then  and  for  ever.  The  appli- 
bation  to  the  Magistrates  and  Town  Council  for  per- 
mission to  place  it  in  the  High  School  after  it  was 
finished,  and  subsequent  to  Dr  Adam*s  death,  shows 
that  Inhere  was  no  agreement  with  him  that  it  was  to 
be  placed  there,  which  the  Magistrates  aiid  Council 
might  have  prevented.  When  this  permission  was 
granted,  it  was  expressly  stipulated  that  the  picture 
should  remain  the  property  of  the  subscribers.  Sup- 
pose I  ask  a  friend  to  sit  for  his  portrait,  to  be  hung 
in  my  drawing-room,  could  I  not  remove  it  to  my 
dining-room,  or  to  another  house,  or  might  not  my 
creditors  sell  it?  In  point  of  fact,  the  High  School, 
where  the  subscribers  intended  to  place  this  portrait, 
does  not  now  locally  exist.  Individuals  may  have  an  at- 
tachment to  a  particular  spot  in  which  they  wish  a  thing 
to  be  placed,  although  they  would  not  have  agreed  to 
place  It  elsewhere.  The  new  High  School  may  not 
be  the  same  in  the  eyes  of  the  subscribers  as  the  old 
High  School.  A  tomb  was  erected  to  Sir  John 
Moore,  by  the  officers,  hear  Corunna.  I  am  not  satis- 
fied that  they  would  have  agreed  to  erect  it  else- 
where. The  Dutch  have  a  monument  to  Erasmus, 
and  preserve  his  chair  and  desk,  &c.  where  he  taught, 
but  would  they  transfer  these  to  another  place  ?  Just 
io,  the  High  School  Club  might  have  a  great  pleasure 
in  seeing  the  portrait  of  Dr  Adam  hung  up  in  the 
old  High  School,  although  they  have  none  whatever 
in  seeing  it  in  the  new  building  on  the  Calton  Hill. 
The  Magistrates  of  Edinburgh  are  no  parties  to  this 
action,  although  they  may  be  acting  behind  the  scene ; 
and  what  right  has  Dr  Walter  Adam  to  interfere  ?  Is 
it  the  law  of  this  country,  that  the  heir  of  every  per- 
son who  has  been  busted  or  painted,  can  control  the 
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placing  of  the  busts  or  paintings  in  all  time  coming  ? 
When  the  statne  of  the  late  President  Forbes  was  re- 
moved from  the  one  Division  of  the  Court  to  the  other, 
could  his  heir  have  prevented  that  removal  ?  Clarinda's 
Letters  were  not  the  property  of  any  bookseller,  other- 
wise the  heirs  of  Burns  could  not  have  controlled  the 
publication  of  them. 

The  Court,  on  11th  Jane  1831, 

*<  Adhere  to  the  interlocutor  reclaimed  against,  in  so  far  as  it 
finds  that  the  picture  in  question  is  the  property  of  the  claina« 
ants,  the  Members  of  the  High  School  Club  :  But,  quoad  u/- 
Ira,  they  alter  the  said  interlocutor,  and  find,  that  it  was  an  im- 
plied  condition  in  the  treaty  betwixt  the  Club  and  the  late  Dr 
Alexander  Adam,  when  he  sat  for  his  picture  to  the  late  Mr 
Henry  Raebum,  that  the  portrait  was  to  be  placed  in  the  High 
School  of  Edinburgh,  ns  a  memorial  of  the  high  sense  the  claim- 
antsi  entertained  of  the  advantages  the  public  derived  from  his 
useful  and  important  labours,  and  as  an  inducement  to  those 
who  might  come  after  him,  to  emulate  the  able  and  conscientious 
discharge  of  his  official  duties,  by  which  he  had  contributed  so 
,  much  to  extend  the  fame  of  the  High  School ;  and  they  accord- 
ingly  decern  and  declare,  that  the  said  picture  shall  remain  in 
the  High  School  of  Edinburgh  in  perpetuam  rei  memoriam,  and 
that  the  Magistrates  and  Council  of  the  city  of  Edinburgh,  ai 
the  patrons  of  that  seminary,  shall  be  answerable  that  it  is  pro- 
perly placed  therein,  agreeably  to  the  object  in  view,  and  care- 
jfully  protected  from  all  injury :  Find  no  expenses  due  by  either 
of  the  partica." 

Sir  George  Clerk  and  others  appealed,  pleading—^ 
!•  The  appellants  are  without  dispute  the  proprietors 
of  the  picture,  and  are  therefore  entitled  to  the  cu&« 
tody  and  to  the  disposal  of  it. — II.  There  was  no  con* 
tract,  express  or  implied,  between  the  appellants  and 
the  late  Dr  Adam,  by  which  the  appellants  bound 
themselves  to  deposit  the  picture  in  question  for  ever 
in  the  High  School. — III.  Even  although  there  %vere 
reason,  from  the  terms  of  the  letter  of  March  1808, 
to  hold  that  there  was  an  implied  contract  between 
Dr  Adam  and  the  appellants,  that  his  portrait  should 
be  hung  up  in  one  particular  place,  still  the  Doctor, 
bv  his  subsequent  communications  with  the  appellants, 
plainly  intimated  that  he  did  not  understand  that  there 
was  any  such  implied  contract.  Answered — I.  The 
respondent  has  a  legal  title  and  interest  to  enforce 
every  agreement  entered  into  with  his  deceased  father; 
and,  in  particular,  to  insist  that  his  portrait  shall  be 
applied  to  the  purpose,  or  placed  in  the  situation,  to 
which  it  was  destined  by  the  transaction,  agreem/snt, 
or  understanding  in  virtue  of  which  his  father  con- 
sented that  it  should  be  formed  or  painted. — If.  If  the 
appellants  have  any  right  of  property  in  the  portrait 
in  question,  which  seems  more  than  doubtful,  yet  as 
by  the  original  proposal  which  they  made  to  Dr 
Adam,  in  virtue  of  which  he  was  induced  to  sit  for 
Lis  portrait,  it  was  destined  to  a  specific  public  pur- 
pose, the  appellants  are  bound  by  the  terms  of  their 
own  proposal,  which  it  is  not  competent  for  them  to 
alter  after  the  death  of  Dr  Adam,  more  especially  in 
the  face  of  opposition  by  the  respondent,  his  son  and 
legal  representative,  and  without  the  approbation  of 
the  patrons  of  the  High  School  of  Edinnurgh. — III. 
The  Magistrates  and  lown  Council  of  Edinburgh  had 
no  power  to  alter  the  conditions  under  which  Dr 
Adam  consented  to  sit  for  his  portrait.  Moreover, 
the  appellants  concealed  from  tjiese  Magistrates 
jlhe  terms  of  the  negotiation  under  which  they  had 


obtained  the  portrait ;  and  the  agreement  between  the 
appellants  and  the  Magistrates  was  made  without  the 
privity  of  the  present  respondent. — IV.  The  situa- 
tion in  which  the  late  Dr  Adam  understood  that  his 
portrait  was  to  be  placed,  and  remain,  was  the  High 
School  of  Edinburgh.  It  is  in  that  School  being  the 
same  establishment  in  which  he  officiated  ;  it  is  in  the 
same  city,  under  the  same  patrons,  and  the  teachers 
in  it  regard  themselves,  and  are  justly  held  by  the 
public,  to  be  his  successors  in  office.  The  institution 
18  not  altered  but  improved  by  the  accommodation  of 
a  new  and  finer  building.  It  was  no  part  of  the  un- 
derstanding between  the  appellants  and  Dr  Adam 
that  his  portrait  should  be  removed  from  the  High 
School  if  the  buildings  of  that  school  should  be  re- 
moved or  improved. 

Lord  Chancellor. — My  Lords,  there  is  a  case  in  Which  Sir 
George  (yierk  and  others  are  appellants,  and  Dr  Walter  Adam 
is  respondent,  to  which  I  will  now  call  the  attention  of  your 
Lordships,  with  a  view  to  moving  your  Lordships  to  proceed  to 
iudgraent.  It  appears,  my  Lords,  that  a  society  was  formed  in 
Edinburgh,  consisting  of  gentlemen  who  had  been  educated  in 
the  High  School  of  Edinburgh,  under  the  superintendence  of  a 
very  learned  rector  of  that  School,  the  father  of  the  respon<- 
dent,  who  is  known  to  have  been  distinguished  by  useful  and 
important  labours,  and  to  have  been  highly  esteemed  by  those 
who  had  had  the  benefit  of  his  instructions.  Those  gentlemen 
thus  associated  in  this  society,  called  the  High  School  Club,  ap- 
pear  to  have  requested  that  he  would  sit  for  his  picture,  stating 
It  to  be  their  intention  to  hang  up  that  picture  in  a  conspicuous 
part  of  the  premises  which  belonged  to  this  School.  The  letter 
by  which  they  applied  to  him,  is  in  these  words :  "  Dear  Sir,>— 
At  a  meeting  of  the  High  School  Club  some  days  ago,  for  th« 
purpose  of  consulting  how  the  members  cquld  best  show  you 
some  mark  of  their  regard,  we  are  appointed  a  committee  for 
carrying  their  resolutions  into  effect.  In  pursuance  of  these  re«> 
solutions,  we  now  beg  leave  to  request  that  you  will  do  us  the 
favour  to  sit  to  Mr  Raebum  for  your  picture.  We  are  anxious 
to  place  in  the  School  a  memorial  of  our  gratitude  of  the  high 
sense  we  entertain  of  the  advantages  the  public  has  derived  fur 
so  many  years  from  your  useful  and  important  labours  ;  we  fl  it- 
ter  ourselves  you  will  not  be  dis]}Dsed  to  refuse  this  favour,  when 
you  reflect  that  we  can  ask  it  from  no  other  motive  but  those  of 
the  most  sincere  regard  and  esteem,  and  that  it  may  serve  as  an 
inducement  to  those  who  shall  come  after  you,  to  emulate  the 
able  and  conscientious  discharge  of  your  official  duties,  by  which 
you  have  contributed  so  much  to  extend  the  fame  of  our  flourish- 
ing seminary.**  The  answer  to  this  letter  does  not  appear,  but 
the  result  was,  that  Dr  Adam  sat  for  his  picture,  and  that  it 
was  one  of  the  most  successful  efforts  of  that  celebrated  artist. 
After  having  been  publicly  exhibited,  it  was  bung  up  in  the 
High  School,  where  it  remained  for  nearly  twenty  years.  In 
the  year  1829,  the  building  occupied  as  the  High  School  hav- 
ing been  pulled  down,  and  the  School  removed,  the  appellants. 
Sir  George  Clerk,  and  the  other  gentlemen  who  had  paid  for  the 
painting  of  this  portrait,  applied  to  the  Lord  Provost  to  have  it 
delivered  up  to  them,  claiming  a  right  to  deal  with  it  as  their 
own  property.  Dr  Walter  Adam,  the  respondent,  objected  to 
the  removal  of  it,— and  that  raised  the  question.  The  Magistrates, 
feeling  some  doubt,  whether  they  could  surrender  it  contrary  to 
the  wishes  of  Dr  Walter  Adam,  his  son  and  representative, 
raised  an  action  of  multiplepoinding  in  the  Court  of  Scs. 
sion,  making  the  surviving  Members  of  the  High  School  Club 
on  the  one  side,  and  Dr  Walter  Adam  on  the  other,  partiea 
to  it,  in  order  that  they  might  present  their  respective  claims. 
The  case  having  been  argued,  Lord  Corehouse,  the  Lord  Ordi- 
nary before  whom  it  was  heard,  pronounced  an  interlocutor, 
in  which  I  entirely  go  along  with  him,  which  was  afterwards  in 
part  affirmed,  and  in  part  reversed,  and  from  which  judgment, 
in  part  affirming  and  in  part  reversing,  this  appeal  is  brought : 
'*  Having  heard  the  counsel  for  the  ptirties  on  the  closed  record, 
finds,  that  the  picture  in  question  is  the  property  of  the  duiinr 
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ants  Sir  Greorge  Clerk,  Bart  and  otbers,  Members  of  tbe  High 
School  Club :     Finds  that  the  intention  expressed  by  them,  of 
placing  it  in  the  JLibrary  of  the   High  School,  was  not  a  condi> 
tion  stipulated  in  fa?our  of  Dr  Adam  or  his  representatives,  on 
which  they  are  entitled  to  found  in  this  action :     Finds  there  is 
eridence  that  it  was  not  so  understood  by  Dr  Adam  himself: 
Prefers  the  claimants,  Sir  George  Clerk,  Bart,  and  others.  Mem- 
bers of  the  High  School  Club,  to  the  picture  in  question  ;  and 
grants  warrant  to,  authorises  and  ordains  the  raisers  of  the  muU 
tiplepoinding,  to  deliver  up  the  same  to  the  said  claimants,  and 
derems  accordingly :     Finds  Dr  Walter  Adam  liable  to  the  said 
claimants  in  expenses,  and  remits  the  account  thereof  to  the 
Auditor,  to  tax  and  to  report"  My  Lords,  against  this  interlocu* 
tor  of  Lord  Corefaouse,  an  appeal  was  brought  by  Dr  Adam,  of 
whose  motives  and  conduct  I  wish  to  speak,  not  only  with  no 
harshness,  but  with  the  greatest  possible  tenderness  and  respect, 
— his  conduct  has  been  dictated  solely  by  filial  piety,  and  a  con- 
sideration of  honour  for  the  character  of  his  much  respected 
&ther.     He  has  involved  himself  in  a  litigation^  in  which  he  has 
exposed  himself  to  expenses,  solely  for  the  purpose  of  protect- 
ing  his  father*8  memory,  as  he  conceives.     The  case  coming  on 
before  the   First  Division  of  the  Court  of  Session,  they  pro- 
nounced this  interlocutor : — **  The  Lords  having  advised  this 
reclaiming  note,  and  heard  the  counsel  for  the  parties,  they  ad- 
here to  the  interlocutor  reclaimed  against,  in  so  far  as  it  finds  that 
the  picture  in  question  is  the  property  of  the  claimants,  the  Mem- 
bers of  the  High  School  Club."     Therefore,  at  all  events,  their 
Lordships  adhere  to  that  important  and  fundamental  part  of  the 
interlocutor,  and  they  pronounce  the  picture  in  question  to  be 
the  property  of  the  gentlemen  who  requested  the  Doctor  to  sit 
for  it,  who  employed  the  artist,  and  who  paid  the  artist ;  but  they 
titer  the  second  branch  of  the  interlocutor,  **  and  find  that  it 
was  an  implied  condition  in  the  treaty  betwixt  the  Club  and  the 
late  Dr  Alexander  Adam,  when  he  sat  for  his  picture  to  the 
late  Mr  Henry  Raeburn,  that  the  portrait  was  to  be  placed  in 
the  High  School  of  Edinburgh,  as  a  memorial  of  the  high  sense 
the  claimants  entertained  of  the  advantages  the  public  derived 
from  his  useful  and  important  labours,  and  as  an  mducement  to 
those  who  might  come  after  him,  to  emulate  the  able  and  con- 
scientious discharge  of  his  official  duties,  by  which  he  had  con- 
tributed so  much  to  extend  the  fame  of  the  High  School,  and 
they  accordingly  decern  and  declare,"  according  to  the  prayer, 
"  That  the  said  picture  shall  remain  in  the  High  School  of 
Edinburgh,  in  perpetuam  rei  memoriam,  and  that  the  Magis- 
trates and  Council  of  the  City  of  Edinburgh,  as  the  patrons  of 
that  seminary,  shall  be  answerable  that  it  is  properly  placed 
therein,  agreeably  to  the  object  in  view,  and  carefully  protected 
from  all  injury :  Find  no  expenses  due  by  either  of  the  parties.** 
Now,  my  Lords,  I  certainly  cannot  go  along  with  this  finding. 
The  property  in  the  picture  is  distinctly  found  to  be  in  these 
claimants.     Now,  what  kind  of  property  in  a  personal  chattel 
can  a  man  be  said  to  have,  if,  at  the  same  time  that  you  affirm  the 
property  in  that  chattel  to  be  in  him,  you  also  affirm  that  there  is 
in  another  a  right  wholly  inconsistent  with  almost  every  one  in- 
cident of  property  in  the  proprietor ;  because  the  Magistrates  and 
Council  are  to  have  the  custody  of  it — ^to  have  the  possession  and 
deposit— to  put  it  in  a  place  in  which  the  others  can  have  no  ac- 
cesjt  to  it — to  find  that  property  belongs  to  A.,  but  on  condition 
that  A.  shall  have  no  user— that  A.  shall  not  have  any  control 
over  it — that  it  is  nominally  A.*s,  but  A.  shall  have  no  use  of  it, 
appears  most  inconsistent.     If  such  a  restriction  of  property,  so 
declared  to  be  in  the  individual,  could  be  established,  it  certainly 
would  have  required  the  most  stringent  evidence  in  order  to 
frttstain  it.     Now,  let  us  see  what  are  fche  grounds  on  which  the 
interlocutor  proceeds,  which  places  the  restriction  upon  the  pro- 
perty.    It  is  supposed  to  be  grounded  on  an  implied  condition. 
Th^  say  that  there  was  an  implied  condition  between  the  Club 
and  Dr  Adam,  when  he  sat  for  his  picture ;  that  if  he  would  sit  for 
that  picture,  they  should  use  it  in  one  way,  and  none  other.   This  is 
the  only  ground  which  is  stated  for  the  putting  a  restriction  on  the 
use  of  this  property.  The  only  way  in  which  that  is  stated  in  aman- 
aer  consistent  with  itself,  is,  that  there  was  a  condition  expressed 
or  implied  between  Dr  Adam  and  the  gentlemen  who  are  stated  to 
be  the  owners  of  this  picture, — that  they  should  use  it  in  a  cer- 
tain way ;  but  can  it  be  said  that  there  is  proof  of  any  such  con- 


dition.    Again,  it  is  argued,  that  these  gentlemen  having  sub- 
scribed their  money,  and  Dr  Adam  having  subscribed  his  time, 
which  was  as  valuable  as  their  money  was  to  them — ^he  having 
undertaken  the  irksome  labour  of  sitting  for  his  picture — ^he  can 
be  said  to  have  acquired  property  in  it,  with  them  who  have  paid 
their  money.     My  Lords,  if  that  is  so,  of  course  it  is  a  joint 
property ;  but  the  interlocutor  negatives  that.   The  interlocutor  of 
the  Lord  Ordinary,  and  which  is  to  that  extent  affirmed  by  the 
Court  of  Session,  declares  the  property  in  the  picture  to  be  in 
the  claimants;  that  is,  in  those  who  asked  the  Doctor  to  sit ; — it 
affirms  the  separate  property  in  the  claimants,  and  consequently 
excludes  that  argument  altogether.     Then  we  fall  back  on  the 
condition.     That  must  be  extracted  from  one  or  other,  or  all  of 
these  three  matters,  which  are  argued, — the  letter  of  the  21st  of 
March  1808,  the  act  of  sitting,  and  the  letter  of  the  9th  of 
August  1809.     Now,  I  have  read  to  your  Lordships  the  first 
letter,  that  of  March  21,  1808,  and  I  cannot  see  how  an^  part 
of  that  letter,  followed  by  the  only  act  of  the  party,  the  sitting, 
can  amount  to  any  thing  like  a  condition  imposed  by  him  upun 
them,  of  using  the  picture  in  a  particular  way.     Much  stress  is 
laid  upon  the  expression  of  their  wish  to  show  some  mark  of 
their  regard.     What,  then,  is  the  mark  of  regard?     It  is,  having 
the  picture  painted  for  themselves,  asking  him  to  sit  for  his  pic« 
ture  at  their  cost.     I  show  my  regard  for  a  person,  by  asking 
him  to  sit  for  his  picture  at  my  cost,  and  that  I  may  use  it  as 
my  property, — that  is  the  most  important  part.    I  may  be  said  to 
go  further,  if  I  tie  myself  down  to  use  it  in  a  particular  way  :— 
"  In  pursuance  of  these  resolutions,  we  now  beg  leave  to  request, 
in  the  name  of  the  Club,  that  you  will  do  us  the  favour  to  sit 
to  Mr  Raeburn  for  your  picture ;  we  are  anxious  to  place  it  in 
the  School,  as  a  memorial  of  our  gratitude  ;'*  that  is  the  whole 
which  is  said  to  amount  to  an  expression  of  their  intention.   Can 
it  be  said  to  be  any  thing  more  than  an  indication,  that  if  be 
complied  with  their  request^  it  was  their  intention  at  that  time 
BO  to  use  the  picture.     It  is  a  mere  notification  of  an  intention 
on  their  part,  if  they  did  become  possessed  of  this  portrait,  to 
use  it  in  that  manner.     Suppose  I  were  to  say  to  the  learned 
counsel  who  argued  this, — Dr  Lushington,  will  you  sit  for  your 
picture,  that  I  may  place  it  in  my  library,  as  an  incitement  to 
every  man  who  sees  it,  to  pursue  an  honourable  and  useful  course 
of  professional  life  ?  Suppose  that  he  sits  for  his  picture,  and 
that  I  become  possessed  of  it,  and  hang  it  up,  and  then,  after 
some  years,  take  it  down,  can  it  be  said  that  I  have  broken  my 
condition  into  which  I  had  entered ; — that  I  having  asked  him  in 
these  kind  and  respectful  terms,  and  he  having  so  complied  with 
my  request,  he,  and  after  him,  bis  personal  representatives,  his 
next  relation,  and  after  him,  again,  every  othtT  for  an  hundred 
generations — ^for  there  is  no  length  to 'which  this  c^aim  may  not 
run,  according  to  the  aigument  on  wbrch  the  judgment  proceeds — 
may  call  upon  me  to  hang  the  picture  up  again,  on  the  ground 
that  I  asked  the  learned  civilian  to  sit  for  bis  picture ; — that  I 
represented  that  it  was  my  intention,  if  he  complied  with  my 
request,  to  use  the  picture  in  that  kind  of  way,  as  being  the 
most  respectfVil  to  him.     If  Dr  Adam,  who  has  been  influenced, 
no  doubt,  entirely  by  the  respect  he  has  for  his  father's  memory, 
is  authorised  by  the  law  of  Scotland,  to  bring  forward  the  in- 
terest he  has  in  this  picture,  the  same  principle  mtrst,  of  course, 
extend  the  same  right  to  all  generations  in  future  ages,  and  they 
may  come  forward  and  claim  in  the  same  way.     I  think  these 
observations  will  be  sufficient  to  show,  that  the  two  first  heads 
of  evidence  to  which  I  have  adverted,  furnish  no  support  to  this 
judgment,  so  far  as  it  goes  to  reverse  the  interlocutor  of  the 
Lord  Ordinary.     Let  us  look,  then,  to  the  third  of  these  pieces 
of  evidence,  which  is  the  letter  of  Dr  Adam,  dated  the  9ch  of 
August  1609.     I  take  it  to  be  perfectly  clear,  that  the  repre- 
sentatives of  Dr  Adam  can  stand  in  no  better  situation,  in  re- 
spect of  this  claim,  than  Dr  Adam  stood  himscli, — that  they  can 
have  no  higher  right  to  interfere  in  this  niHtter  than  he  would 
have  had,  if  he  had  interposed  during  bis  lif -.     After  the  peru- 
sal of  the  letter  to  which   I  am  about  to  call  your  Lordships* 
attention,  I  hold  it  to  be  perfectly  c!cur,  that  whatever  might 
have  been  considered — whatever  doubt  might  have  existed  with 
respect  to  the  rights  of  the  parties  under  the  first  part  of  the 
negotiation  in  1808 — the  letter  of  these  gentlemen  to  Dr  Adam-^ 
and  the  sitting— this  letter  of  the  9th  of  August  1809,  must  re- 
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move  all  doubt  It  is  in  these  terms,  addressed  to  one  of  those 
gentlemen  : — **  Dear  Sir — I  have  been  so  much  taken  up  with 
one  thing  or  another,  since  I  received  your  kind  favour,  that  I 
could  not  sooner  find  leisure  to  acknowledge  it.  I  went  yester- 
day to  Mr  Raebum*s,'*  that  is  the  artist,  **  with  a  gentleman 
who  was  desirous  to  see  the  picture,  and  found  it  decorated 
with  a  very  splendid  frame,  very  different  indeed  from  what  it 
was  in  at  the  public  exhibition.  You  have  ordered  every  thing 
concerning  it  with  so  much  propriety,  and  so  far  beyond  my  ex- 
pectation, that  whatever  you  determine  with  respect  to  the 
placing  of  it,  and  the  inscription,  will  be  quite  agreeable  to  me.** 
Even  supposing  there  had  been  any  condition  previously — even 
supposing  they  had  tied  themselves  down  to  hang  it  in  a  parti- 
cular place — supposing  he  had  at  the  time  acquired  any  right, 
this  is  an  entire  relinquishment  of  right  of  interference,  if  any 
such  existed ; — "  whatevef  you  determine  with  respect  to  the 
placing  of  it,  and  the  inscription,  will  be  quite  agreeable  to  me.*' 
There  is  another  observation  I  would  make,  and  which  goes 
very  strongly  to  show  that  there  was  no  condition  previously  to 
the  portrait  being  taken  as  to  where  it  should  be  placed.  The 
negotiation  and  the  actual  sitting  were  long  before  these  gentle- 
men had  obtained  leave  to  hang  up  the  picture  in  the  School 
Room.  That  room  was  not  theirs,  any  more  than  it  was  Dr 
Adam*s, — it  belonged  to  the  Magistrates.  This  negotiation  took 
place  before  any  permission  to  hang  it  there  had  been  asked ; 
and  that  fact,  at  any  rate,  goes  strongly  to  negative  the  condi- 
tion between  the  parties,  that  it  should  be  hung  up  in  this  par- 
ticular room.  I  will  not  trouble  your  Lordships  with  any  re- 
ference to  what  took  place  before  the  Magistrates  in  the  year 
1810;  but  perhaps  that  is  not  immaterial,  that  it  precludes  the 
Magistrates  from  saying  that  they  had  a  right  to  claim  as  against 
these  gentlemen ;  for  a  petition  was  presented  by  these  gentlemen 
to  the  Magistrates,  to  have  it  declared  by  them,  "  that  the  pro- 
perty of  the  oortrait  remained  with  them,  and  that  they,  or  the 
majoritpr  of  toe  survivors  of  them,  may  at  any  time  hereafter  dis- 
pose ot  the  same  as  thev  shall  think  fit ;  and  that  the  said  por- 
trait shall  not  be  at  the  disposal  of  the  said  Magistrates  of 
Edinburgh  during  the  survivance  of  any  of  the  petitioners  ;  and 
that  failing  them,  and  all  provision  of  theirs  to  the  contrary, 
the  Magistrates  shall  then  preserve  the  same  perpeluam  rei  me» 
fnoriam"  It  appears  that  the  Magistrates,  on  the  25th  of  April 
1810,  read  that  petition,  and  that  they  made  an  order,  by  which 
« thev  granted  liberty  to  the  petitionera  to  place  the  portrait  of 
Dr  Adam  in  the  High  School  Library,  on  the  terms  and  condi- 
tions before-mentioned  ;*'  that  is  to  say,  that  it  shall  be  the  en- 
tire property  of  those  petitionera,  to  dispose  of  it  as  they  shall 
think  fit,  recognizing  their  right,  and  that  it  should  not  be  at 
their  (the  Magistrates')  disposal,  till  all  the  petitionera  had  died. 
This  was  the  condition  on  which  the  proprietors  of  this  portrait 

Permitted  it  to  be  hung  up  in  the  High  School.     It  is  said  that 
>r  Adam  was  no  party  to  this.     It  does  not  appear  that  he  was. 
But  this  is  consistent  with  that  which  had  previously  passed  be- 
tween the  parties ;  and  unless  the  Magistrates  could  prove  that 
this  order  was,  by  fraudulent  concealment  of  the  facts,  obtained 
from  them,  they  would  be  bound  to  deliver  up  the  picture  to  the 
claimants  ;  and  if  thev  had  no  proof  of  the  fact  of  fraud  having 
been  practised  upon  them  (for  which  there  is  no  ground  what- 
ever,) and  having  delivered  up  the  portrait,  the^  must  have 
left  Dr  Adam  to  have  proceeded  against  the  claimants  as  he 
might  see  fit,  upon  the  ground  of  the  implied  condition — that  con- 
dition surviving  to  him — being  so  far  surviving  for  his  benefit  as 
to  give  him  a  right  to  interpose.     My  Lords,  there  is  a  case 
upon  which  a  good  deal  of  observation  was  made,  and  which  I 
was  a  good  deal  struck  with,  when  the' case  was  beard  at  your 
Lordships'  Bar — I  mean  the  case  of  Cadell  v.  Stewart,  respecU 
«ing  the  lettera  of  Bums,  the  celebrated  poet,  and  which  is  re- 
ported in  the  Faculty  Collections.     It  is  clear  that  the  Court  of 
Session  appear  to  have  allowed  the  representatives  of  Bums  to 
interfere  as  parties  in  the  suit,  upon  the  ground,  as  stated  in  that 
report,  that  the  representatives  of  Burns  had  sufficient  interest, 
for  the  vindication  of  his  character,  to  restrain  the  publication 
of  those  lettera.     Undoubtedly  there  is  a  great  distinction  be- 
tween that  case  and  the  present.     There  was  no  declaration 
there,  that  the  property  in  those  lettera  was  in  the  party  publish, 
ing  them ;  but  the  Court  proceeded  on  the  grouodi  that  lettera 


are  written  on  an  implied  confidence  that  they  shall  not  be  pub- 
lished without  the  consent  of  the  writer,  and  they  allowed  the 
representative  of  Burns  to  interfere  for  the  reputation  of  his 
ancestor,  to  prevent  the  publication.  Undoubtedly,  that  is  going 
very  far  indeed ;  and  it  requires  very  strong  arguments  to  arrive 
at  the  decision,  that  the  representative  may  interfere  and  obtain 
a  solatium  in  damages,  for  the  injury  done  by  the  publication  of 
writings  of  that  nature.  That,  however,  is  the  ground  of  the 
decision, — the  sum  and  substance  of  the  reported  judgment.  It 
is  sufficient  for  me  to  remind  your  Lordships,  that  it  does  not  at 
all  dispose  of  the  question  in  this  case ;  and  for  one  reason, 
which  is  quite  sufficient,  that  the  judgment  in  that  case  rested 
upon  no  property.  Pereons  who  had  possessed  themselves  of  those 
lettera,  had  published  them  contrary  to  the  wishes,  and  in  inter- 
ference with  the  rights  of  the  parties  to  whom  all  Burns's  manu- 
scripts had  been  committed.  It  is  one  thing  to  restrain  the  im- 
proper use  of  that  in  which  a  party  has  no  property,  and  another 
thing  to  restrain  a  party  from  the  use  of  that  in  which  he  has  a 
property.  Upon  the  whole,  I  feel  myself  called  upon  to  advise 
your  Lordships  to  affirm  this  judgment  of  the  10th  of  June  1831, 
in  so  far  as  it  affirms  the  interlocutor  of  the  Lord  Ordinary  of 
the  2d  of  March  1831,  and  to  reveree  that  part  of  the  judgment 
which  goes  to  alter  that  previous  interlocutor,  leaving  that  in- 
terlocutor to  stand  as  it  wiis  originally  intended  ;  and  I  feel  sa- 
tisfied, that  the  use  which  will  he  made  of  this  portrait  by  the 
gentlemen  whose  property  it  is  decided  to  be,  will  be  that  which, 
in  their  opinion,  shall  do  most  honour  to  the  memory  of  this 
learned  man,  and  in  furtherance,  as  nearly  as  possible,  of  the 
intention  of  doing  honour  to  him  which  they  originally  express- 
ed. My  Lords,  I  have  made  some  inquiry  with  respect  to  the 
costs.  There  is  no  doubt  that  Dr  Walter  Adam  has  interfered, 
from  a  feeling  highly  honourable  to  him ;  and  under  these  cir- 
cumstances, I  am  quite  sure,  from  what  I  know  of  the  appel- 
lants, they  will  never  suffer  those  costs  to  fall  upon  him.  if,  in 
substance,  they  are  not  to  be  paid  by  the  Magistrates,  but  by  Dr 
Walter  Adam,  1  am  certain  that  these  gentlemen  will  not  per- 
mit  him  to  pay  one  farthing  of  those  costs.  I  will  now  move 
your  Lordships,  that  the  interlocutor  of  the  Court  of  Session  be 
reversed,  to  the  extent  to  which  it  altera  the  interlocutor  of  the 
Lord  Ordinary. 

Interlocutor  rerersed. 

Firet  Division. — Lord  Corehouse,  Ordinary. — Richardson  & 
Connell,  Appellants'  Solicitors.' — Spottiswoode  &  Robertson, 
Respondents*  Solicitors. 

IG/A  July  1832. 

No.  7.— -William  Baird,  Appellant^  v.  Robert 

Ross,  Respondent. 

Servitude— Property— 3\w)  individuals  having  purchased  eonter- 
minous  properties,  and  the  conveyance  of  the  one  having  given 
him  free  ish  and  entry  by  a  cart-en/ry,  to  be  formed  along  one 
of  the  boundaries  of  the  property  of  the  other,  in  terms  of  the 
conveyance  thereto-^Held,  reversing  the  judgment  of  the  Court 
of  Session,  that  this  servitude  did  n^t  warrant  the  proprietor^  in 
whose  favour  it  was  constituted,  to  load  or  unload  his  carts  on  the 
property  of  the  other. 

The  appellant  presented  a  bill  of  suspension  and  in- 
terdict, for  the  purpose  of  prohibiting  the  respondent 
from  loading  or  unloading  his  carts  upon  an  area  or 
piece  of  ground  which  was  allowed  to  be  common 
property,  and  from  allowing  the  rain  water  to  fall  from 
the  roof  of  his  tenement  upon  the  ground.  The  house 
and  property  belonging  to  the  respondent,  as  well  as 
the  ground  which  was  purchased  by  the  appellant,  ort- 
ginallv  belonged  to  a  person  of  the  name  of  ^)me]lie, 
who  became  bankrupt.  Mr  Watson,  the  trustee  on 
Smellie*s  sequestrated  estate,  divided  the  property  into 
lots,  and  sold  it  by  public  roup  in  May  1824).  The  ap- 
pellant became  purchaser  of  lot  No«  7,  and  the  respon- 
dent of  lot  No.  8 ;  and  both  parties  receired  dispo- 
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sittons  to  their  respectire  lots  from  Mr  Watson,  the 
trustee.     The  appellant's  disposition  stated, — 

'*  Which  piece  of  ground,  hereby  disponed,  is  comprehended 
within  the  letters  A,  B,  C,  D,  on  the  ground  plan  of  the  whole 
property  in  Calton-mouth,  belonging  to  the  sequestrated  estate 
of  Robert  Smellie,   lately  prepared  by  Thomas   Richardson, 
land-surveyor  in  Glasgow ;  and  which,  with  a  duplicate  thereof, 
Icrewith  delivered  to  the  said  William  Baird,  is  subscribed  by 
me  the  said  James  Watson,  and  the  said  Commissioners,  as  re- 
lative hereto;  and  is  bounded,  the  said  piece  of  ground,  on  the 
•^•iuth,  by  lot  No.  8  of  the  said  property,  lately  sold  by  me,  as 
trustee  foresaid,  to  Robert  Ross,  victualler  in  Glasgow,  the  said 
loc  No.  8,  comprehending  the  area  within  the  letters  E,  F,  G, 
H,  on  said  plan  ;*'  "  together  with  the  whole  buildings  and  houses 
erected  on  the  said  piece  of  ground  hereby  disponed,  with  free 
i^h  and  entry   thereto ;  declaring  that  the  said  William  Baird 
arid  his  foresaid,  shall  have  right  to  the  half  of  the  mean  gable 
of  the  stone  tenement,  which  composes  the  first  five  lots  sold 
by  me,  (the  said   James  Watson.)  to   Alexander   Allan   and 
o.hcrs,  as  aforesaid :     But  it  is  hereby  specially  declared,  that 
the  said  William  Baird  and  his   foresaids  shall  be  bound  and 
obliged  to  make  an  arched  close  of  eight  feet  wide,  and  ten  feet 
hizh,  at  the  east  end  of  the  piece  of  ground  hereby  disponed,  for 
a  cart-entry  to  the  said  lot  No.  8»  as  well  as  free  ish  and  entry 
to  the  raid  lots  Nos.  1  to  6  inclusive,  of  the  said  property :   Far- 
ther, the  said  William  Baird,  and  his  foresaids,  are  hereby  ex- 
pressly restricted,  in  all  time  coming,  from  erecting  any  build- 
ings on  the  said  piece  of  ground  farther  south  than  a  continuation 
westward  of  the  line  of  the  back  wall  of  the  front  stone  tene- 
ment, which  has  the  other  half  of  the  foresaid  mean  gable,  and 
which  composes  the  said  first  five  lots  of  the  said  property,  ex- 
cepting a  dunghill  and  necessary-house  at  the  west  extremity  of 
the  said  piece  of  ground  hereby  disponed,  but  which  buildings 
are  nut  to  exceed  eight  feet  in  height,  declaring  that  the  re- 
mainder of  the  said  piece  of  ground,  south  from  the  foresaid  line 
of  back-wall,  shall  be  mean  property  for  the  preservation  of 
light* 

The  respondent*s  dispoBition  conveyed 

"  All  and  whole,  that  area  or  piece  of  ground  situated  at  Calton- 
mouth  of  Glasgow,  which  is  comprehended  within  the  letters  £, 
F,  G,  H,  on  aground  plan  of  the  whole  property,  then  belonging 
to  the  sequestrated  estate  of  Robert  Smellie ;  with  free  ish  und 
entry  to  the  said  area  or  piece  of  ground  hereby  disponed  by  a 
c^rt-entry  to  be  formed  along  the  east  boundary  of  the  said  lot 
No.  7 ;  and  which  entry  the  said  William  Baird,  and  his  heirs 
and  successors,  proprietors  of  the  said  last  mentioned  lot,  are 
bound  to  give  to  the  said  Robert  Ross,  and  his  foresaids,  in  all 
time  coming,  as  expressed  in  the  disposition  to  be  granted  by  me 
in  favour  of  the  said  William  Baird ;  and  also  by  the  common 
passage  leading  to  the  said  ground,  now  disponed,  from  the  Main 
Street  of  Calton ;  as  was  enjoyed  by  the  said  Robert  Smellie 
previous  to  the  sequestration  of  his  estate.** 

The  appellant  applied  to  the  Court  of  Session  to 
interdict  and  prohibit  the  respondent 

*'  from  loading  or  unloading  his  carts  upon  the  area  or  piece  of 
ground  above-mentioned,  or  otherwise  trespassing  or  encroaching 
thereon ;  and  also  from  allowing  the  water  to  fall  from  the  roof 
of  bis  tenement,  which  is  built  along  the  nortU  boundary  of  the 
said  area,  upon  the  property  of  the  complainer." 

On  3d  June  1829,  the  Lord  Ordinary, 

**  In  respect  that  the  close  or  area  in  question,  does  not  appear 
to  be  the  exclusive  property  of  the  complainer,  but  is  declared 
in  his  own  titles  to  be  '  mean  property  for  the  preservation  of 
li^ht,'  and  that  the  acts  complained  of  are  either  expressly  war- 
nuited  by  the  titles,  or  at  all  events  do  not  interfere  with  the  ob- 
ject for  which  the  area  was  declared  to  be  common,  refuses  the 
bill,  finds  the  suspender  liable  in  expenses,  of  which  allows  an 
account  to  be  given  in,  and,  when  lodged,  remits  to  the  auditor 
to  tax  the  same,  and  to  report.** 

The  Court  adhered.     Baird  appealed,  pleading — I. 
The  appellant  has  offered  to  prove  that  the  respon- 


dent not  only  loads  and  unloads  his  carts  upon  the 
area  in  question,  but  that  he  makes  use  of  it  other- 
wise, in  erery  possible  shape,  just  as  if  it  were  his  own, 
or  as  if  it  were  common  property  between  him  and 
the  appellant.  Indeed,  ho  does  not  deny  the  fact. 
Now,  while  the  appellant  admits  that  this  area  is  sub- 
ject to  a  negative  servitude,  in  favour  of  the  respon- 
dent, in  virtue  of  which  the  appellant  is  prohibited,  to 
a  certain  extent,  from  building  upon  it — it  is  submit- 
ted to  be  equally  clear  that  the  area  is  truly  the  ap- 
pellant's property.  This  is  quite  plain,  from  the  de- 
scription of  the  boundaries  of  the  subject  belonging 
to  the  appellant  and  respondent  respectively,  as  com- 
pared with  the  plan  referred  to  in  the  titles.  The 
property  conveyed  to  the  appellant  is  described,  in 
nis  title,  as  being  "  comprehended  within  the  letters 
A,  B,  C,  D,  on  the  ground  plan."  Now,  it  is  evident, 
from  inspection,  that  the  area  in  question,  upon  which 
the  respondent  loads  and  unloads  his  carts,  without 
the  appellant's  permission,  is  comprehended  within 
these  letters. — II.  That  what  has  now  been  stated 
furnishes  an  answer  to  the  ralio  decidendi  assigned 
in  the  Lord  Ordinary's  interlocutor.  That  inter- 
locutor rests  entirely  upon  the  circumstance,  that  in 
the  clause  already  alluded  to,  in  the  appellant's  title, 
which  prohibits  him  from  building  on  the  piece  of 

§  round  in  question,  except  in  a  certain  way,  it  is 
eclared  <'  that  the  remainder  of  the  said  piece  of 
ground,  south  from  the  foresaid  line  of  back  wall, 
shall  be  mean  property  for  the  preservation  of  light." 
— in.  The  respondent  founds  upon  the  circumstance, 
that,  by  the  disposition  in  his  favour,  he  has  "  free  ish 
and  entry  to  the  said  area  or  piece  of  ground,  hereby 
disponed,  by  a  cart  entry  to  be  formed  along  the  east 
boundary  of  the  said  lot  No.  7,"  (being  the  east  bound- 
ary of  the  appellant's  property,  and  at  the  same  time 
the  east  boundary  of  the  disputed  area,)  "  and  which 
entry  the  said  William  Baird,  and  his  heirs  and  suc- 
cessors, proprietors  of  the  said  last  mentioned  lot,  are 
bound  to  give  to  the  said  Robert  Ross,"  but  the  con- 
struction put  on  these  wordi  by  the  respondent  is 

erroneous. 

Answered — I.  The  house  upon  the  lot  No.  8,  pur- 
chased by  the  respondent,  had  been  built  and  possessed 
for  many  years,  with  access  to  carts,  whicli  were  loaded 
and  unloaded  there ;  and  it  was  an  express  stipulation, 
both  in  the  respondent's  titles,  that  there  should  be  this 
access,  and  in  the  appellant's,  that  there  should  be  an 
arched  close  made  in  order  to  preserve  it.  The  ap- 
pellant was  taken  bound  to  make  his  arched  close  ten 
feet  high  and  eight  feet  broad,  in  order  that  loaded 
carts  might  have  access.  It  is  absurd  to  maintain, 
that  where  there  is  free  ish  and  entry  to  carts,  these 
carts,  as  the  appellant  maintains,  are  neither  to  load 
nor  to  unload,  nor  to  turn  round. — II.  The  respon- 
dent bought  the  house,  which  had  stood  for  forty  or 
fifty  years  exactly  as  it  is  now.  The  rain  water  de- 
scends from  the  roof  upon  the  common  area  ex<ictly 
as  it  did  before  he  purchased  it.  There  is  not  there- 
fore the  smallest  ground  for  altering  the  possession, 
which  could  not  be  otherwise,  according  to  the  nature 
of  the  subject,  and  of  which  the  appellant  was  fully 
aware  when  he  made  his  purchase. 

Lord  ChanccUor.^My  Lords,  in  the  case  of  Baird  v.  Ross, 
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which  was  argued  before  your  Lordshipsi  I  have  read  so  much 
as  to  see  that  which  I  am  sorry  to  have  had  occasion  to  see  in 
other  cases,  that  there  has  been  the  most  vexatious  conduct  on 
the  part  of  one  of  these  parties  towards  the  other,  originating 
in  a  dispute  between  two  neighbours,  who  purchased  different 
Idts  of  property  in  the  city  of  Glasgow,  adjoining  each  other. 
The  appeal  has,  in  its  nature,  nothing  to  recommend  it.  It  is  very 
distressing  to  see  such  questions  as  some  of  those  which  have 
been  brought  into  controversy  between  these  parties.  The  case, 
however,  involves  the  consideration  of  a  point  of  more  import- 
ance than  at  first  sight  appeared, — I  allude  to  the  form  of  the  pro- 
ceedings. A  party  has  clearly  a  right  to  appeal  on  even  the 
aaost  minute  rights ; — if  he  conceives  that  the  Court  has  decided 
erroneously,  undoubtedly,  he  has  a  right  to  bring  before  the 
Court,  that  erroneous  judgment ;  and  the  Court  of  Appeal  must 
deal  with  it  upon  principle,  and  without  reference  to  vie  matter 
in  question,  though  it  may  be  so  extremely  trifling  as  some  of 
those  which  have  been  brought  before  your  Lordships.  A  party 
has  a  right  to  have  his  case  disposed  of  on  legal  principles, 
however  vexatious  the  conduct  of  the  parties  who  have  institut- 
ed the  proceeding,  or  of  those  who  have  defended  it  may  have 
been.  In  this  case,  the  two  parties  are,  as  might  be  supposed, 
near  neighbours,  occupying  two  portions  of  a  property  in  the  city 
of  Glasgow,  which  was  sold  in  different  lots, — the  one  purchas- 
ing lot  7,  the  other  lot  8;  and  the  question  is.  Whether  the  re- 
spondent, who  purchased  lot  8,  possesses  a  right  to  load  and  un- 
load his  carts  oa  lot  No.  7,  his  conveyance  giving  him  a  right  to 
free  isb  and  entry  to  the  said  area,  that  is  No.  8,  by  a  cart  entry 
to  be  formed  along  the  boundary  of  lot  No.  7.  The  proprietor  of 
lot  No.  7,  the  present  appellant,  the  pursuer  in  the  Court  be- 
low, contends  that  he  purchased  that  property  as  his  own,  sub- 
ject only  to  one  servitude,  that  of  his  not  raising  any  building 
which  could  obstruct  the  light ; — that  that  lot  No.  7,  is  to  be 
considered  a  mean  property,  for  the  purposes  of  preservation  of 
light, — this  being  stated  not  with  any  remarkable  distinctness* 
which  I  shall  say  a  word  on  presently ;  but  he  does  maintain,  as 
he  did  in  the  (Jourt  below,  that  the  respondent  purchased  that  lot, 
No.  8,  as  his  property,  and  that  between  the  two  lots  there  was  to 
be  this  common  ground,  common  not  entirely,  but  for  the  purposes 
of  preventing  the  obstruction  of  the  light,  and  not  conferring  on 
the  owner  of  lot  No.  7,  the  sort  of  joint  ownership  or  occu- 

?ancy  which  the  owner  of  lot  No.  8  has  asserted  over  that  lot, 
^0.  7,  which  consists  in  this,  among  other  things,  that  he  has  a 
right  to  load  and  unload  his  carts  upon  that  space.  I  will  call 
your  Lordships'  attention  briefly  to  the  matters  which  are  set 
forth,  and  which  are  either  admitted  on  the  one  side,  or  denied 
on  the  other, — such  matters  as  are  stated  and  referred  to  by  the 
parties,  or  such  parts  of  the  title  as  are  not  denied  and  are  set 
forth.  The  description  in  the  conveyance  of  lot  No.  7,  is,  that 
ke  is  bound  so  and  so,  '*  but  it  is  also  hereby  specially  declared, 
that  the  said  William  Baird  and  his  foresaids,  shall  be  bound 
and  obliged  to  make  an  arched  close  of  eight  feet  wide,  and 
ten  feet  high,  at  the  east  end  of  the  piece  of  ground  hereby 
disponed,  for  a  cart  entry  to  the  said  lot  No.  8,  as  well  as 
free  ish  and  entry  to  the  said  lots,  Nos.  1  to  6  inclusive,  of 
thrsaid  property:  Farther,  the  said  William  Baird,  and  his 
foresaids,  are  hereby  expressly  restricted  in  all  time  coming, 
from  erecting  any  buildings  on  the  said  piece  of  ground  fur- 
ther south  than  a  continuation  westward  of  the  line  of  the 
back  wall  of  the  front  stone  tenement,  which  has  the  other 
half  of  the  foresaid  mean  gable,  and  which  composes  the  said 
first  five  lots  of  the  said  property,  excepting  a  dunghill  and 
necessary-house,  at  the  western  extremity  of  the  said  piece  of 
ground  hereby  disponed  ;  but  which  buildings  are  not  to  exceed 
eight  feet  in  height,"  is  to  prevent  the  obstruction;  "  declaring, 
that  the  remainder  of  the  said  piece  of  ground  south  from  the 
foresaid  line  of  back  wall  shall  be  mean  property,  for  the  preser- 
vation of  light."  Not  only  is  the  person  holding  restricted  by  the 
particular  words,  to  which  I  before  referred,  from  erecting  build- 
ings on  this  spot ;  but  on  the  other  part,  nothing  shall  be  done  to 
obstruct  the  lights — it  is  a  mean  property  for  the  preservation  of 
light.  Then  the  property  purchased  by  the  respondent  is  thus 
described  in  his  disposition  :  *'  All  and  whole,  that  area  or  piece 
of  ground  situated  at  Calton-mouth  of  Glasgow,  which  is  com- 
prehended within  the  letters  £.  K.  G.  H.  on  a  gr(nind  plan  of 


the  whole  property  then  belonging  to  the  sequestrated  estate  of 
Robert  Smellie,  late   spirit-dealer  in  Calton-mouth,  which  is 
subscribed  by  me,  the  said  James  Watson,  and  the  commissioners 
on  the  said  estate,  as  relative  hereto,  being  the  eighth  lot  in  the 
articles  and  minutes  of  roup ;  together  with  the  whole  houses  and 
other  buildings,  erected  on  the  said  area  or  piece  of  ground,  with 
the  whole  pendicles  and  pertinents  thereof,  bounded  the  said 
area  or  piece  of  ground  hereby  disponed,"  in  the  manner  therein 
mentioned,  **  with  free  ish  and  entry  to  the  said  area  or  piece  of 
ground  hereby  disponed,  by  a  cart  entry,  to  be  formed  along  the 
east  boundary  of  the  said  lot  No.  7  ;**  that  disposes  of  the  mode 
of  entry,  and  the  mode  in  which  that  is  to  be  given,  by  cart  entry, 
"  to  be  formed  along  the  east  boundary  of  the  said  lot  No.  7» 
and  which  entry  the  said  William  Baird,  and  his  heirs  and  suc- 
cessors, proprietors  of  the  said  last  mentioned  lot,  are  bound  ta 
pive  to  the  said  Robert  Ross  and  his  foresaids,  in  all  time  com- 
ing, as  expressed  in  the  disposition  to  be  granted  by  me  in  fa- 
vour of  the  said  William  Baird,  and  also  by  the  common  passage 
leading  to  the  said  ground  now  disponed  from  the  Mnin  Street 
of  Calton,  as  was  enjoyed  by  the  said  Robert  Smellie  previous 
to  the  sequestration  of  his  estates,  which  area  or  piece  of  ground 
now  disponed,  was  acquired  by  the  said  Robert  Smellie  from 
Robert  Struthers,  brewer  in  Glasgow,  by  disposition  dated  the 
1 6th  day  of  May  1806."    It  appears  that  this  conveyance  pnv 
vides  for  ish  and  entry  along  the  east  boundary  of  the  lot  No.  7, 
by  means  of  a  covered  way,  which  covered  way  he  is  not  only 
bound  to  keep  free,  to  allow  the  owner  of  lot  No.  8.  to  use  for 
the  purpose  of  access  to  his  property,  but  to  keep  an  opening 
above  for  the  admission  of  light ;  and  the  question  between  the 
parties  is,  whether  these  titles  gave  any  thing  more  to  the  owner 
of  lot  No.  8.  than  an  entry  to  his  house  or  houses.     With  re- 
spect to  a  mere  footway,  that  is  not  the  present  question,  nor 
does  it  save  any  thing  to  the  purchaser  of  lot  No.  8.  in  respect 
of  a  foot  entry  to  that  lot,  whether  it  gave  any  thing  more  than 
a  right  of  way  with  his  carts  through  that  covered  entry,  and 
along  the  east  side  of  lot  No.  7,  whereby  he  might  go  to  his 
own  premises ;  and  I  feel  myself  bound  to  say  that  I  can  see 
nothing  more.     It  appears  to  me  that  here  is  nothing  like  a  ser- 
vitude for  any  thing  more  than  the  keeping  a  vacant  space  open 
as  a  cart  way,  and  a  right  to  have  a  free  opening  for  the  pur- 
poses of  light ;  that  nothing  more  is  granted  to  the  purchaser  of 
lot  No.  8.  than  a  right  of  way  through  that  covered  entry,  and 
along  the  east  line  of  lot  No.  7. ;  that  is  to  say,  that  line  mark^ 
ed  out  in  the  appellant's  Appendix,  marked  C.  and  D.,  partly 
covered  and  partly  uncovered.     That  there  is  nothing  operating 
in  the  smallest  degree  towards  constituting  a  servitude,  to  allow 
of  the  loading  and  unloading  carts  in  the  vacant  space  of  lot  No. 
7.     Then  it  is  said,  that  there  are  two  doors  of  entry,  by  which 
the  owner  of  lot  No.  8.  enters  to  his  building^s  by  the  vacant 
space.     This,  however,  is  not  the  ground  of  the  judgment  of  the 
Court  below ;  and  this  is  not  the  ground  which  is  admitted  upoa 
the  face  of  these  pleadings ;  but  if  it  were,  it  would  not  prove 
the  case  respecting  the  loading  and  unloading  of  carts.     If  we 
take  a  review  of  the  acts  which  are  set  forth  by  wav  of  state- 
ment, there  appears  to  be  evidence  of  certain  transactions  which 
led  to  disputes  between  the  parties  in  1827,  and  to  an  interio* 
cutor  of  Lord  Mackenzie,  as  Lord  Ordinary,  of  the  27th  of 
Pecember  1827,  compelling  the  defender,  the  present  appellant, 
to  remove  a  necessary  and  dunghill,  the  effect  of  which  appears 
to  have  been  to  obstruct  one  of  the  respondents  doors,  which 
was  partly  covered  by  that  erection.     That  interlocutor  esta- 
blished the  right  of  this  party  to  his  door,  entering  into  the  va- 
cant space  of  lot  No.  7.     Still,  the  admitting  his  right  to  that 
door,  would  give  him  no  such  right,  such  as  that  claimed  here,  of 
access  for  the  purpose  of  loading  and  unloading  his  carts.     It 
might  give  a  foot  way  in  the  way  of  servitude,  but  it  would  not 
go,  nor  will  the  judgment  I  should  advise  your  Lordships  now 
to  pronounce,  to  sustain  the  larger  servitude  of  a  right  to  drive 
his  carts  along  that  way,  and  to  load  and  unload  them  on  that 
spare.    The  very  learned  person  who  was  Lord  Ordinary,  Lord 
Fullerton,  on  the  case  coming'on  for  hearing  on  the  dd  of  June 
1829,  having  considered  the  bill  and  answers,  pronounced  this 
interlocutor: — "  In  respect  that  the  close  or  area  in  question 
does  not  appear  to  be  the  exclusive  property  of  the  complainer 
(that  is,  the  appellant),  but  is  declaied  in  his  own  titles  to  be 
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mean  |Mroperty,  for  tbe  preservation  of  liglit,  and  tbat  tbe  acta 
complained  ox  are  either  expressly  warranted  by  the  titles,  or,  at 
til  events,  do  not  interfere  with  tbe  object  for  which  the  arem 
\ras  declared  to  be  com  noon ;  refuses  the  bill,  finds  the  suspen* 
der  (appellant)  liable  in  expenses,  of  which  allows  an  account  to 
be  given  in,  and  when  lodged,  remits  to  the  auditor  to  tax  the 
sasie,  and  to  report.**  Now,  I  cannot  go  along  with  this ; — ^it  does, 
with  great  submission,  appear  to  me,  tbat  that  area  ia  the  exclo- 
nve  property  of  tbe  partv,  unless  in  so  far  as  it  is  tied  up  by 
this  particular  and  special  servitude,  of  the  making  a  covered  way, 
and  keeping  that  open  for  the  other  party,  and  the  condition  of 
this  property  being  declared  to  be  mean  property,  for  the  pre- 
servation of  tbe  light ;  not  mean  property  generally — mean  pro- 
perty cannot  be  said  to  be  joint  propertjr ;  that  is  not  the  con- 
itmction  of  the  words,  but  property  lying  between  the  parties 
belonging  to  the  one — ^but  mean  property  for  the  preservation  of 
tbe  hght,  not  for  use,  but  to  be  used  by  the  party  to  whom  it 
belongs,  eo  as  not  to  obstruct  tbe  light.     Iha  Lordship  adds — 
**  and  that  the  acts  complained  of  are  either  expressly  warranted 
hy  tbe  titles,  or,  at  all  events,  do  not  interfere  with.-  the  object 
for  which  tbe  area  was  declared  to  be  common."    Now,  my 
opinion  certainly  is,  that  the  acts  are  not  expressly  warranted 
by  the  titles,  for  the  reasons  I  have  given.     Taking  the  other 
alteniative  of  Lord  FuUerton,  it  is  very  true  tbat  these  acts  of 
loading  and  unloading  do  not  interfere  with  the  rights  for  which 
the  area  was  declared  to  be,  as  his  Lordship  says,  in  common, 
but  more  is  required,  in  order  to  justify  the  act  of  one  party  on 
the  property  of  another,  than  that  those  acts  do  not  interfere 
with  another  object ; — ^it  was  necessary  to  show  that  tbe  acts  were 
jollified  by  the  title  of  the  parties ;  that  the  respondent  had  a 
right  to  drive  through,  and  to  load  and  unload.   The  anus  lies  upon 
him  who  makes  the  claim.     If  there  had  been  a  little  more 
strictness  in  pleading  the  right  claimed,  there  is  no  doubt  much 
litigation  would  have  been  saved.     It  should  have  appeared  that 
tbe  party  claimed  a  right,  not  only  to  enter  through  this  covered 
way,  but  to  go  through  lot  No.  7,  claimed  a  right  to  deviate  from 
that  line,  and  to  enter  upon  tbat  vacant  space,  and  so  forth,  in 
\\]iAt  way  he  claimed  that  right,  and  for  what  purpose.     It  is 
insinuated  in    these  pleadings,  but  not  distinctly  stated,  tbat 
the^e  premises  were  always  used  in  the  way  alleged,  not  merely 
\iy  foot  passengers  allowing  this  door  to  be  there  for  their  use, 
a.nd  they  walking  across  tbe  space,  but  that  in  respect  of  this 
Timet  space,  those  who  had    the  property  before,  bad  been 
always  accustomed  to  drive  carts  there,  and  to  load  and  unload 
carts  there.     That,  however,  is  a  matter  of  fact,  which  roust  be 
proved,  and  it  is  not  proved  by  the  individual  upon  whom  the 
OHMS  lies.     I  feel  myself,  therefore,  compelled,  though  reluctant- 
ly, to  reconunend  to  your  Iiordsbips  to  reverse  the  interlocutor 
eomplained  of,  and  to  remit,  with  instructions  to  direct  the  bill 
of  tospension  and  interdict  to  pass — ^but  with  one  exception.     I 
think  tbe  bill  ought  to  interdict  and  prohibit  tbe  respondent 
from  loading  or  unloading  his  carts  upon  the  area  or  piece  of 
ground  above  mentioned ;  with  respect  to  the  other  part,  **  and 
also  from  allowing  the  water  to  fall  from  the  roof  of  his  tene- 
ment, which  is  built  slong  the  north  boundary  of  the  said  area, 
upon  the  property  of  the  complainer,"  I  see  no  occasion  to  pass 
that  part  of  it.     The  consequence  of  this  will  be,  that  in  mov- 
ing your  Lordships  for  judgment  in  this  case,  I  must,  upon  these 
grounds,  propose  to  your  Lordships  to  reverse  this  interlocutor, 
and  to  make  the  declaration  I  have  stated. 

Ordered  accordingly. 

Second  Division.  —  Lord   Fullerton,   Ordinary.  —  Thomas 
Deans,  Appellant*s  Solicitor.— S.  B.  Jackson,   Respondent's 

Solicitor. 
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No.  8. — John  Reio,  Appellant ^  v.  Peter  Lyon  and 

AoENT»  Respondents, 

Assi^ation  —  Security —  Redeemable  Right — Construction — 
Ci'^cumsiances  in  which  an  assignation  by  a  tenant  ex  fucie  ab- 
solute,  of  a  tea%e,  in  consideration  of  a  sum  advanced  in  payment 
tfarrcfirs  of  rent,  granted  simul  et  semel  with  an  assignation  (by 
ikc  landlord  J  qfa  decree  of  irritancy  of  the  tame  leasCf  in  tecurity 


of  the  tame  advance,  was  held  f affirming  decree  of  the  Court  be^ 
low  J  to  be  a  right  in  security,  redeemable  on  payment  of  the  sum 
adoancedf  with  interest,  j-c. 

The  late  Peter  Lyon  obtained  a  lease  in  1793  from 
Sir  James  Montgooiery,  of  the  lands  of  Comely  Garden 
for  500  years,  at  a  yearly  tack-duty  of  £46  odds  for 
the  first  seven  years,  and  £60  for  the  remaining  years. 
The  lease  contained  a  clause  of  irritancy,  in  case  the 
tenant  should  at  any  time  run  two  years'  rent  in  ar- 
rear.  Lyon  entered  on  the  lease,  fell  into  emhar- 
rassroents,  and  at  Candlemas  1815,  owed  £218,  17.  4. 
The  representatives  of  Sir  James  Montgomery  brought 
an  action  of  declarator  of  irritancy,  in  which  they  ob- 
tained decree,  which  became  final,  and  was  extracted. 
In  these  circumstances,  Reid  interposed,  and  by 
paying  the  arrears,  and  becoming  security  for  the 
rents  of  the  next  five  years,  obtained  from  the  re]>re- 
sentatives  of  Sir  James  Montgomery  an  assignation 
of  the  decree  of  irritancy,  they  agreeing  to  waive  the 
effect  of  it.  This  assignation  was  framed  by  Reid*8 
son  and  agent,  and  bore  to  be 

"  as  a  collateral  securitv  to  him  (Reid)  against  the  said  Peter 
Lyon,  and  his  heirs  and  successors,  for  the  reimbursement  uf  the 
sums  so  advanced,  and  paid  to  us  ( Sir  J.  Montgomery's  repre- 
sentatives), by  the  said  John  Reid,  and  future  interest  and  ex- 
penses which  shall  ensue  thereupon,"  &c. 

At  the  same  time  with  this  deed,  another  nssignatlon, 
likewise  drawn  up  and  extended  by  Reid's  son,  was 
granted  by  Lyon.  This  last  deed,  which  was  duly  in- 
timated, bore  to  be  an  assignation,  in  absolute  terras,  of 
the  lease  in  Reid's  favour,  in  consideration  of  his  ad- 
vances, and  of  his  having  undertaken  all  the  engage- 
ments in  reference  to  it,  prestahle  by  Lyon.  Notwith- 
standing this  ex  facie  absolute  assignation,  Lyon  con- 
tinued to  enjoy  the  lease  until  his  death,  in  June  1826 ; 
Reid,  however,  always  continuing  to  pay  the  rent  to 
Sir  James  Montgomery's  representatives.  In  February 
1826,  Mr  Joseph  Grant,  Lyon*s  agent,  and  acting  by 
his  authority,  addressed  a  letter  to  Reid's  son  and 
agent,  in  which,  after  expressing  his  desire  to  put 
Lyon's  affairs  on  a  better  jfooting,  he  called  on  him,  on 
behalf  of  his  father,  to  exhibit  '*  a  statement  of  the 
nature  and  extent  of  your  clseim  against  him"  (Lyon). 
This  statement  was,  two  days  after,  transmitted  to  Mr 
Grant,  and  contained  an  account  of  sums  of  money 
alleged  to  have  been  paid  by  Reid  on  Lyon's  account, 
between  the  years  1815  and  1826.  The  account  com- 
menced with  the  sum  of  £218,  17.  4^.,  advanced  July 
1 8 15,  being  precisely  the  arrears  advanced  bv  him  to  Sir 
J.  Montgomery's  representatives,  and  on  which  sum  was 
charged  progressive  interest,  deducting  property-tax, 
down  to  the  month  of  February  1826,  as  being  an 
ordinary  debt  due  by  Lyon.  t)n  receiving  this  state 
of  debt,  Mr  Grant,  27th  February  1826,  wrote  to 
Reid's  son  and  agent,  requesting  to  borrow,  for  a  day 
or  two,  "  the  grounds  of  your  claim  on  Mr  Lyon."  In 
answer  to  this  request,  Reid's  son  and  agent  called 
upon,  and  delivered  to  Mr  Grant  official  extracts  of 
the  two  assignations  above  mentioned,  together  with 
the  precept  of  ejectment  and  charge  thereon,  and  state 
of  rents,  &c.,  which  grounds  of  debt  were  allowed  to 
remain  in  Mr  Grant's  hands  till  June  1826,  when  Mr 
Lyon  died.  Reid  then  presented  a  petition  for  soqiies- 
tration  to  the  Sheriff  of  Edinburgh,  in  which  libelling 
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himself  as  principal  tacksman  of  the  farm,  in  virtae  of 
Ills  assignation,  and  admitting,  That  the  deceased  Mr 
Lyon  had  occupied  the  farm  since  the  date  of  the 
assignation,  withoat  pay in^  anv  rent :  That  the  heir- 
at-law  of  Mr  Lyon  was  entitlea  to  enter  into  posses- 
sion of  the  lease :  That  he  (Mr  Reid)  was  entitled 
to  payment  of  the  bygone  rents  paid  by  him,  amoant- 
ingto  £815,6.4-^., — he  concluaed  by  praying,  that 
the  farm  stocking  should  be  sequestrated — a  proper 
person  be  appointed  to  manage  and  look  after  the 
crop,  ^c.  on  the  farm  ;  and  that  he  (Reid)  should  be 
authorised  to* enter  into  the  possession,  in  such  man- 
ner "  as  to  be  free  from  any  claim  for  wrongous! y 
assuming  the  possession  at  the  instance  of  the  repre- 
sentatives of  the  said  Peter  Lyon,"  &c.  The  Sheriff 
sequestrated  as  craved  ;  and  soon  after  the  pursuer, 
grandnephew  of  Lyon,  raised  the  present  action  of 
declarator  of  redemption,  in  which  alleging,  that  the 
assignations  in  favour  of  Reid  were  merely  in  secu- 
rity of  his  advances,  and  not  intended  to  be  absolute, 
—he  concluded  that  the  lease  should  be  declared  re- 
deemed, on  payment  of  these  advances,  and  he,  as 
heir  of  conquest,  be  entitled  to  enter  into  possession. 
The  title  of  the  pursuer  as  heir  of  conquest,  being 
objected  to,  he  raised  a  supplementary  action  as  heir 
in  general,  which  being  conjoined  with  the  former, 
the  Lord  Ordinary  (4th  December  1829,)  pronounced 
this  interlocutor : 

**  Finds,  that  altbongh  the  assignation  by  the  late  Peter  Lyon, 
the  pursuer's  granduncie,  to  the  defender  of  the  lease  in  ques- 
tion,  bears  to  be  an  absolute  conveyance,  it  is  proved  bv  the  ad- 
misted  facts  and  circumstances  of  the  case,  and  the  wntten  evi- 
dence produced,  to  have  been  intended  and  understood  by  the 
parties  merely  as  a  security  for  repayment  of  certain  arrears  of 
rent  advanced  by  the  defender  to  the  trustees  of  the  late  heir.  Sir 
Jamea  Montgomery,  the  landlord,  forbehoof  of  the  tenant,  Peter 
L^on :  Therefore  finds  and  declares  that  the  pursuer,  in  right 
of  his  granduncle,  is  entitled  to  succeed  to  the  lease  u  That  the 
assignation  by  Peter  Lyon  to  the  defender  is  redeemable  by  the 
pursuer,  on  repayment  of  the  sum  of  £218, 17.  4^.,  the  sum  ad- 
vanced  at  the  date  of  the  assignation,  and  whatever  other  sums 
the  defender  can  instruct  that  he  advanced  for  the  said  Peter 
Lyon  on  the  faith  of  the  security,  with  interest  at  the  rate  of 
five  per  cent,  from  the  date  of  the  said  advances  respectively, 
till  payment ;  together  with  the  expenses  incurred  by  the  de- 
fender in  the  transaction  ;  and  allows  an  account  of  the  said  ad- 
vances, interest  and  expenses,  to  be  given  in.** 

The  defender  reclaimed  against  this  interlocutor, 
mnintaining  —  That  the  assignation  was,  de  factOy 
what  it  bore  to  be,  ex  facie^  an  absolute  conveyance 
of  the  lease,  and  not  in  security;  and  that  a  trust 
could  not  be  instructed  by  facts  and  circumstances, 
but  only  by  the  oath  or  writing  of  the  alleged  trus- 
tee. Answered — The  assignation  in  security  by  Sir 
J.  Montgomery's  Trustees,  framed  and  extended  by 
the  defender's  own  son,  viewed  in  connection  with 
the  fact  of  the  advance  of  £2I8  at  the  time  of  the 
assignation,  and  other  subsequent  advances,  being  con- 
sidered by  the  defender  as  debts  against  Peter  Lyon, 
and  not  as  the  price  of  the  lease,  sufficiently  establishes 
the  limited  character  of  the  other  assignation. 

The  Court  unanimously  adhered,  with  expenses, 
and  remitted  to  the  Lord  Ordinary  to  modify  the 
same. 

His  Lordship,  on  15th  December  1830, 

'<  Finds,  decerns,  and  declares  against  the  defender  in  terms  of 


the  libel,  upon  payment  being  made  to  the  defender  of  the  sum 
of  ^1217,  19.  7.  Sterling,  being  the  bahmoe  due  by  the  pur- 
suer to  the  defender  upon  the  state  of  the  payments  of  rents, 
&c.  made  by  the  defender  upon  the  faith  of  the  security  in  ques- 
tion, with  interest  on  the  amount  of  the  defender's  advances 
from  2d  February  1827,  at  the  rate  of  5  per  cent,  till  payment ; 
finds  the  pursuer  entitled  to  the  expenses  incurred  by  him  in 
the  conjoined  actions ;  but,  in  respect  that  the  first  summona 
was  rendered  unnecessary  by  the  pursuer's  claiming  as  heir  of 
conquest,  finds  him  not  entitled  to  the  expense  of  that  8ummon.«, 
or  the  proceedings  occasioned  by  the  pursuer's  claiming  in  the 
said  character;  appoints  an  account  thereof  to  be  given  in,  and 
remits  to  the  auditor  to  tax,  and  to  report.** 

Reid  reclaimed,  but  the  Court  adhered.  He  then 
appealed,  pleading  a  reversal — L  Because  it  was 
never  intended  or  understood,  when  the  appellant, ac- 
quired right  to  the  lease  in  question,  that  he  should 
hold  the  same  in  security,  or  in  trust,  for  the  late 
Peter  Lyon  or  his  heirs,  and  there  is  no  fact  or  cir- 
cumstance from  which  it  can  be  inferred  that  this  was 
the  intention  or  understanding  of  the  parties. — H. 
Because  the  proceedings  adopted  against  the  appel- 
lant have  been  irregular,  oppressive  and  illegal.  It 
was  irregular  to  conjoin  the  incompetent  with  the 
competent  process ;  and  expenses  ought  not  to  have 
been  given  against  the  appellant. — IH.  Because  the 
greatest  injustice  is  done  to  the  appellant,  even  on  the 
assumption  that  the  respondent  could  establish  his 
pretended  right  to  the  lease  in  question.  Answered 
—I.  The  respondent  has  a  good  right  and  title  to  in- 
sist in  the  present  action. — IL  The  judgments  ap- 
pealed against  are  well  founded  both  in  fact  and  law. 
— in.  The  appellant  was  competently  and  justly 
found  liable  in  expenses. 

Lord  Chancellor, — My  Lords,  there  is  a  case  of  Reid  v,  Lyon, 
which  stands  for  judgment,  which  brings  before  your  Lordships 
an  appeal  from  six  dififerent  interlocutors  of  the  Lord  Ordmary, 
and  the  First  Division  of  the  Court  of  Session.  I  do  not  feel 
it  to  be  necessary  to  enter  at  lar]^e  into  the  circumstances  of  the 
case,  nor  assign  reasons  for  the  judgment  I  am  about  to  recom- 
mend to  your  Lordships  to  pronounce.  The  point  to  which  the 
argument  has  directed  the  attention  of  your  Lordships  is,  whether 
the  assignation  of  a  certain  lease,  which  was  made  by  the  an- 
cestor of  the  respondent  to  the  appellant,  was  granted  to  him  M 
the  purpose  of  conferring  upon  him  an  absolute  right  of  pro- 
perty? or  whether  it  was  granted  only  with  a  view  of  being  a 
security  to  him  for  the  payment  of  a  debt,  and  therefore  re- 
deemable ?  The  conveyance  or  assignation  appeared  upon  the 
fiice  of  it  to  be  absolute ;  and  the  principal  question  now  to  be 
determined  by  your  Lordships  is,  whether  we  can  look  beyond 
the  words  of  the  conveyance ;  and  whether,  if  we  can,  the  facts 
do  afford  sufficient  evidence  of  an  intention  distinct  from  that 
which  the  words  express  ?  The  terms  of  the  conveyance  appear  to 
vest  in  the  assignee,  the  party  to  whom  the  lease  was  assigned, 
the  absolute  lease ;  and  it  is  contended,  that  those  words  cannot 
be  qualified  by  the  facts  of  the  case  evidencing  the  intention  of 
the  parties.  The  Lord  Ordinary  was  of  opinion  that  the  facts 
might  be  looked  to;  and  the  First  Division  of  the  Court  of  Sc<t- 
sion  affirmed  the  judgment  of  the  Lord  Ordinary,  on  reference 
to  those  facts,  that  this  lease  was  assigned  only  as  a  security  for 
a  debt.  I  am  quite  aware  that  it  is  necessary  that  great  at- 
tention should  be  paid,  in  order  to  restrain  this  principle  within 
its  due  bounds,  and  to  prevent  Courts  adopting  a  possible  con- 
jectural construction,  as  showing  the  existence  of  intention. — 
travelling  out  of  the  deeds  themselves,  for  the  purpose  of  fixing 
an  intention  upon  the  party  by  conjecture  only, — not  attending  to 
that  which  is  done,  so  much  as  to  that  which  is  supposed  to  have 
been  the  intention  of  the  parties.  But,  my  Lords,  upon  looking 
fully  into  this  case,  and  the  grounds  upon  which  the  decision 
has  proceeded,  I  do  not  think  that  it  can  be  said  that  it  was  de- 
cided on  such  conjecture,  without  travelling  out  of  the  deed.     I 


1632.] 


THE  SCOTTISH  JURIST. 


97 


think  it  appears  tbat  the  judgfinent  is  right,  and  that  the  letmed 
Lord  Ordinary  has  proceeded  on  the  legitimate  rules  of  con. 
ttniction.  Tbii  was  the  residue  of  a  term  of  500  years  of  yery 
valuable  property,  consi^tinfr  of  six  acres  in  the  immediate  neigh- 
bourhood of  Edinburgh.  The  connideration  paid  at  the  period 
of  the  execution  of  the  asfignation,  it  appears,  was  jC2!8,  17. 4., 
and  the  interlocutor  of  the  Lord  Ordinary,  affirmed  by  the  Court, 
fajs  held  on  the  account  which  was  taken,  that  it  was  redeemable 
on  the  payment  of  j£  121 7,  19.  7.,  the  principal  and  intere8t,^-the 
t>i:»i^nation  being  a  security  for  the  sum  originallv  advanced, 
and  the  interest  upon  it  to  the  date  of  payment.  It  is  alleged 
tbjt  the  property  is  worth  no  less  than  Jt5000.  That  precise 
value  is  in  terms,  denied  on  the  opposite  side,  but  the  denial  is 
very  loose —the  utmost  extent  to  which  it  goes  is,  that  it  is  not 
6o  valuable.  That  may  be  taken  to  mean,  that  it  is  not  quite  so 
viiiuable,  but  the  appellant  does  not  go  on  to  say  that  it  is  not 
of  much  more  value  than  the  sum  advanced,  with  the  interest 
which  has  accrued  upon  it.  My  Lords,  there  was  an  exception 
in  resi^ect  of  the  expenses  of  the  first  interlocutor,  in  respect  of 
the  character  which  the  party  appears  to  have  sustained.  That 
was  aftentrards  set  right,  and  the  expenses  of  the  first  summons 
were  allowed.  It  is  not  necessary  to  enter  into  these  circum- 
stances. It  is  sufficient,  upon  the  whole,  to  state  to  your  Lord- 
ships, that  I  am,  on  consideration  of  the  case,  quite  satisfied  that 
the  judgment  of  the  Court  below  is  right,  and  that  I  would  ad- 
vise your  Lordships  to  affirm  the  several  interlocutors  com- 
plained of;  but  as  the  case  has  appeared  to  me  not  altogether 
free  from  doubt,  I  shall  not,  upon  the  whole,  advise  your  Lord- 
ships to  allow  the  costs. 

Interlocutors  affirmed. 

Appe]huit*a  Authorities.— Duggan  v.  Wight;  2d  March  1797. 
Statute,  1696,  c.  25. 

Respondents*  Authorities. — Gilroour  v.  Arbuthnot,  11th 
December  1765;  Mor.  12,758.  Ramsay  p.  Butchers  of  Perth, 
aOth  July  1748 ;  Mor.  1)^,757.  Mowat  v.  Spence,  25th  Janu- 
ary  17.^;  Elchies,  No.  15,  Trust.  Montgomerie*8  Executors, 
7(b  February  I8l  1 ;  F.  C.     Tait  on  Evidence,  p.  82a 

First  Division. — Lord  Corehouse,  Ordinary.-r-Richardson 
&  Connell,  Appellant*8  Solicitors. — John  Macqueen,  Respon- 
dent»'  Solicitor. 

STATUTES. 

No.  9. 

An  Act /or  the  more  effectual  Prevention  of  Trespas$et  upon  PrO' 
perty  bjf  Persons  in  pursuit  of  Game  in  that  part  of  Great 
Britain  calUd  Scotland. 

[3?d  and  3d  William  IV.  c.  68.--17M  Ju/y  1632.] 

This  Act,  after  referring  to  the  frequency  of  tres- 
passes apon  property  by  persons  in  parsuit  of  game, 
enacts, 

F^nom  tMA.  ."  ^*  '^''"^  '^  *"y  person  whatsoever  shall  com- 

K^ng  in  the    ™*'  ^^f  trespass  by  entering  or  being,  in  the  day- 
ttiflae  upon    time,  upon  any  land,  without  leave  of  the  proprie- 
^J^  ^  tor,  in  search  or  pursuit  of  game,  or  of  deer,  roe, 

Game  woodcocks,  snipes,  quails,  landrails,  wild  ducks, 

or  conies,  such  person  shall,  on  being  summarily  convicted  there- 
of before  a  Justice  of  the  Peace,  on  proof  on  oath  by  one  or 
more  credible  witness  or  witnesses,  or  confession  of  the  offence, 
or  upon  other  legal  evidence,  forfeit  and  pay  such  sum  of  mo- 
ney, not  exceeding  Two  Pounds,  as  to  the  Justice  shall  seem 
meet,  together  with  the  costs  of  the  conviction ;  and  tbat  if  any 
piTson  having  his  face  blackened,  coloured,  or  otherwise  disfigur- 
ed for  the  purpose  of  disguise,  or  if  any  persons  to  the  number 
of  five  or  more  together  shall  commit  any  trespass  by  entering 
or  being,  in  the  day-dme,  upon  any  land  in  search  or  pursuit  of 
game,  or  of  deer,  roe,  woodcocks,  snipes,  quails,  landrails,  wild 
docks,  or  conies,  each  of  such  persons  shall,  on  being  summarily 
conricted  thereof  before  a  Justice  o/  the  Peace  on  proof  on 
oath  by  one  or  more  credible  witness  or  witnesses,  or  confession 
of  the  offence,  or  upon  other  legal  evidence,  forfeit  and  pay  such 
um  of  money,  not  exceeding  Five  Poundsi  as  to  the  said  Jos- 


tise  shall  seem  meet,  together  with  the  expenses  of  process  : 
ProTiKK  Provided  always,  that  any  person  chaiiged  with 
any  such  trespass  shall  be  at  liberty  to  prove,  by  way  of  defence, 
any  matter  which  would  have  been  a  defence  to  an  action  at  law 
for  such  trespass." 

Such  Trecpat.  "  ^^*  '^^^^  where  any  person  shall  be  trespass- 
len  may  here,  ing  on  any  land,  in  the  day-time,  in  search  or  pttr« 
Sbe'laiid^iiiKl  *"*'  ®^  game,  or  woodcocks,  snipes,  quails,  land- 
to  give  their  rails,  wild  ducks,  or  conies,  it  shall  be  lawful  for 
^SST  ^^ta  ""^  person  having  the  right  of  killing  the  game 
In  ciw  or*&  "P^"  such  land,  or  for  the  occupier  of  the  land, 
fuaal  maf  be  or  for  any  gamekeeper  or  servant  of  either  of 
•"«*«*•  them,  or  for  any  person  authorised  by  either  of 

them,  to  require  the  person  so  trespassing  forthwith  to  quit  the 
land  whereon  he  shall  be  so  trespassing,  and  also  to  tell  his  Chris- 
tian name,  surname,  and  place  of  abode  •  and  in  case  such  person 
shall,  after  being  so  required,  offend  by  refusing  to  tell  his  real 
name  or  place  of  abode,  or  bv  giving  such  a  general  description 
of  bis  place  of  abode  as  shall  be  illusory  for  the  purpose  of  dis- 
covery, or  by  wilfully  continuing  or  returning  upon  the  land,  it 
shall  be  lawful  for  the  party  so  requiring  as  aforesaid,  and  also 
for  any  person  acting  by  his  order  and  in  his  aid,  to  apprehend 
such  offender,  and  to  convey  him,  or  cause  him  to  be  convey- 
ed, as  soon  as  conveniently  mav  be,  before  a  Justice  [of  the 
Peace ;  and  such  offender  (whether  so  apprehended  or  not),  np- 
Penalty.  on  being  summarily  convicted  of  any  such  offence 

before  a  Justice  of  the  Peace,  at  the  instance  of  the  owner  or 
occupier  of  such  land,  or  of  the  Procurator-fiscal  for  the  coun- 
ty, on  proof  on  oath  bv  one  or  more  credible  witness  or  witness- 
es, or  confession  of  the  offence,  or  upon  other  legal  evidence, 
shall  forfeit  and  pay  such  sum  of  money,  not  exceeding  Five 
Fkrty  amited  bounds,  as  to  the  convicting  Justice  shall  seem 
must  be  dis-  oieet,  together  with  expenses  of  process :  Pro- 
charg^.unieai  yided  always,  that  no  person  so  apprehended  shall 
a'jurtice  witbk  O"  a^X  pretence  whatsoever  be  detained  for  a 
la  12  Uourt.  longer  period  than  twelve  hours  fit)m  the  time  of 
his  apprehension  until  he  shall  be  brought  before  some  Justice 
of  the  Peace ;  and  that  if  he  cannot,  on  account  of  the  absence 
or  distance  of  the  residence  of  any  such  Justice  of  the  Peace, 
or  owing  to  any  other  reasonable  cause,  be  brought  before  a 
Justice  of  the  Peace  within  such  twelve  hours  as  aforesaid,  then 
the  person  so  apprehended  shall  be  discharged  at  the  end  of  that 
time,  but  may  nevertheless  be  proceeded  against  for  his  offence 
by  Summons  or  Warrant,  according  to  the  provisions  herein- 
after  mentioned,  as  if  no  such  apprehension  had  taken  place.*' 

What  to  be  "  I^^*  I'hat  for  the  purposes  of  this  Act,  the 

deemed  0ay.  day-time  shall  be  deemed  to  commence  at  the  be- 
^^^*  ginning  of  the  last  hour  before  sunrise,  and  to 

conclude  at  the  expiration  of  the  first  hour  after  sunset." 

TheProvisiooi  u  jy,  xhat  the  aforesaid  provisions  sgainst 
•ennotto'iSpI  trespassers  shall  not  extend  to  any  person  hunting 
ply  to  persona  or  coursing  upon  any  lands  with  hounds  or  grey- 
honOng,  &c  hounds,  and  being  in  fresh  pursuit  of  any  deer, 
hare,  or  fox,  already  started  upon  any  other  land  on  which  such 
person  was  entitled  to  hunt  or  course.** 

Game  may  be  "  V.  That  where  any  person  shall  be  found 
taken  ftam  trespassing  by  day  upon  any  land  in  search  or  pur- 
^iSS^^^  suit  of  game,  and  shall  then  and  there  have  in  his 
the  same  when  possession  any  game,  it  shall  be  lawful  for  any 
demanded.  person  having  the  right  of  killing  the  game  upon 
such  land,  or  for  the  occupier  of  such  land,  or  for  any  game- 
keeper or  servant  of  either  of  them,  or  for  any  other  person  au- 
thorised by  either  of  them,  or  for  any  person  acting  by  the  order 
and  in  aid  of  any  of  the  said  several  persons,  to  demand  from 
such  trespassers  such  game  in  his  possession,  and  in  case  such 
trespasser  shall  not  immediately  deliver  up  such  game,  to  seize 
and  take  the  same  from  him,  for  the  use  of  the  person  entitled 
to  the  game  upon  such  land.** 

Penalty  on  «  VL  That  if  any  person  being  in  the  commis- 

wr^HHg*nny  ^^^^  ^^  ^  trespass  shall  assault  or  obstruct  any  per- 
one  executing  son  acting  in  the  execution  or  in  virtue  of  the 
this  Act.  powers  and  provisions  of  this  Act,  such  person, 

on  being  convicted  thereof  before  two  Justices  of  Peace,  on 
proof  on  oath  by  one  or  more  credible  witness  or  witnesses. 
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or  confcfwion  of  the  oiTence,  or  upon  other  legal  evidence,  shall 
forfeit  «nd  pay  nny  sum  not  exceeding  Five  Pounds,  over  and 
above  any  penalty  which  he  may  have  incurred  by  contravening 
this  Act,  and  in  default  of  payment  thereof  at  such  time  as  to 
the  said  Justices  may  seem  fit,  shall  be  imprisoned  in  the  com- 
mon Gaol  or  House-  of  Correction  (with  or  without  bard  La- 
bour) for  a  period  not  exceeding  Three  Months." 

Appiioition  of  «  VII.  That  every  penally  and  forfeiture  for 
PenaitiCT.  ^^^^  offence  against  this  Act  shall  be  paid  to  the 

Moderator  or  other  officer  of  the  Kirk  Session  of  the  parish 
where  the  offence  was  committed,  for  the  use  and  benefit  of  the 
poor  of  such  parish.** 

Jiiftioei  to  flx        "  VlIL  That  the  Justice  or  Justices  of  the 
the  Time  for       Peace  by  whom  any  person  shall  be  summarily 
Pmeju"'  ^        convicted  and  adjudged  to  pay  any  sum  of  money 
^'  for  any  offence  against  this  Act,  together  with 

expenses,  may  adjudge  that  such  person  shall  pay  the  same, 
either  immediately,  or  within  such  period  as  the  said  Justice  or 
Imprffonmenc  J"»tice8  shall  think  fit ;  and  that  in  default  of  pav- 
Ibr  NoDpey.  ment  at  the  time  appointed,  such  person  shall  be 
ment  imprisoned  in  the  common  Gaol  or  House  of  Cor- 

rection (with  or  without  hard  Labour),  as  to  the  Justice  or  Jus- 
tices shall  seem  meet,  for  any  term  not  exceeding  Two  Calendar 
Months,  the  Impriaonment  to  cease  upon  payment  of  the  amount, 
and  coats." 

'^  IX.  That  the  Justice  or  Justices  of  the  Peace 
before  whom  any  person  shall  be  summarily  con- 
victed of  any  offence  against  this  Act  may  cause  the  conviction 
to  be  drawn  up  according  to  the  following  form  of  words,  or  in 
any  other  form  of  words  to  the  same  or  the  like  efiTect ;  (that  is 
to  say,) 

♦ft  w>       i  ^^  *'  remembered.  That  on  the  Day  of 

towic.      I  in  the  year  of  our  Lord  at 

in  the  county  of  [or  Division,  et  cetera^  at  the  caxe  may 

be,"]  A,  0,  is  convicted  before  me  /.  P.,  one  [or  us  J.  P.  and 
J.  J.  P.,  two,  a*  the  case  may  require,"]  of  His  Majesty's  Justices 
of  the  Peace  for  the  said  County  \el  cci^a],  for  that  he  the  said 
A.  0.  did  unlawfully  on  at  trespass 

or  was  found  trespassing  in  search  or  pursuit  of  Game  \ei  cetera, 
as  the  case  may  be],  and  I  [or  we]  do  adjudge  that  the  said  A,  0, 
shall  for  the  said  offence,  forfeit  the  sum  of  [or  we 

do  adjudge  that  the  said  ^,  0.  shall  for  the  said  offence  forfeit 
the  sum  of  1,  and  shall  forthwith  pay  the  said  sum, 

together  with  the  sum  of  of  expenses  of  process, 

and  that  in  default  of  immediate  payment  of  the  said  sums,  he 
the  said  J,  0.  shall  be  imprisoned  [or  imprisoned  and  kept  to 
hard  labour]  in  the  of  for  the  space  of 

unless  the  said  sums  shall  be  sooner  paid ; 
and  I  [or  we]  order  that  the  said  sums  shall  be  paid  by  the  said 
j4.  0.  on  or  before  the  day  of  ;  and  in 

default  of  payment  on  or  before  that  day,  I  [or  we]  adjudge  the 
said  A.  0.  to  be  imprisoned  [or  imprisoned  and  Kept  to  bard 
Idiour]  in  the  ox  for  the  space  of 

unless  the  said  sums  shall  be  sooner  paid]  ;  and  I  [or  we]  direct 
that  the  said  sum  of  (t.  e.  the  penalty)  shall  be  paid 

to  being  the  Minister  of,  et  cetera,  to  be  by  him 

applied  according  to  the  directions  of  the  Statute  in  such  case 
made  and  provided ;  and  I  [or  we]  order  that  the  said  sum  of 
of  expenses  sh^  be  paid  to  (the  com- 

plainer).  Given  under  my  hand  [or  our  hands]  the  day  and  year 
first  above  mentioned. 

"j:  P. 
"[or  J.  P.  and/.  J.  P."] 

Powrr  to  "  X*  That  it  shall  be  lawful  for  any  Justice  of 

Summon  the  Peace  to  issue  his  summons  requiring  any  per- 

Witiiecscs.  gQj^  j^j  appear  before  himself,  or  any  one  or  two 
justices  of  the  Peace,  as  the  case  may  require,  for  the  pur- 
pose  of  giving  evidence  touching  any  offence 
T>i»(A>cdiJnce  against  this  Act;  and  if  any  person  summoned 
nf  Summon!,  shall  neglect  or  refuse  to  appear  at  the  time  and 
^^  place  appointed  by  such  summons,  and  no  reason- 

able excui^c  for  his  absence  shall  be  proved  before  the  Justice  or 
Justices  then  and  there  present,  or  if  any  person  appearing  in 
obedience  to  such  summons  shall  refuse  to  be  examiued  on  oath 


touching  any  such  offence  by  the  Justice  or  Juatiees  then  and 
there  present,  every  person  so  offending  shall,  on  conviction 
thereof,  before  the  said  Justice  or  Justices,  or  any  other  Justice 
or  Justices  of  the  Peace,  forfeit  and  pay  such  sum  of  money, 
not  exceeding  Five  Pounds^aa  to  the  convicting  Justice  or  Jus« 
tices  shall  seem  meet." 

Ai  to  Pro^  **  -^^'  That  the  prosecution  for  every  offence 
•ecutiom  for  punishable  by  virtue  of  this  Act  shall  be  com-* 
Offenoet.  menced  within  three  calendar  months  after  the 

commission  of  the  offence;  and  that  where  any  person  shall  be 
charged,  on  the  oath  of  a  credible  witness,  with  any  such  offence 
before  a  Justice  of  the  Peace,  the  Justice  may  summon  the 
party  charged  to  appear  before  himself,  or  any  one  or  two  Jus- 
tices of  the  Peace,  as  the  case  may  require,  at  any  time  and  place 
to  be  named  in  such  summons ;  and  if  such  party  shall  not  ap- 
pear accordingly,  then  (upon  proof  of  the  due  service  of  the 
summons,  by  delivering  a  copy  thereof  to  the  party,  or  by  de- 
livering such  copy  at  the  party's  usual  plaee  of  abode  to  some 
inmate  thereat,  and  explaining  the  purport  thereof  to  such  in- 
mate,) the  Justice  or  Justices  may  either  proceed  to  hear  and 
determine  the  case  in  the  absence  of  the  party,  or  may  issue  his 
or  their  warrant  for  apprehending  and  bringing  such  party  before 
him  or  them,  as  the  case  may  be ;  or  the  Justice  before  whom 
the  charge  shall  be  made  may,  if  he  shall  have  reason  to  suspect* 
from  information  upon  oath,  that  the  party  is  likely  to  abscond, 
issue  such  warrant  in  the  &isi  instance,  without  any  previous 
summons." 

p^  '*  XII.  That  it  shall  not  be  necessary  in  any 

required  to  proceeding  against  any  person  under  this  Act  to 
prove  a  nega-  negative  by  evidence  any  license,  consent,  autho- 
^^*'  rity,  or  other  matter  of  exception  or  defence ;  but 

that  the  party  seeking  to  avail  himself  of  any  such  license,  con- 
sent,  authority,  of  other  matter  of  exception  or  defence,  shall 
be  bound  to  prove  the  same." 


Convictions  to 
t)e  returned  to 
SeMions,  and 
kept  aa  evi. 
dcnee. 

the  county  or 
mitted,  there 
of  the  Court. 


**  XIII.  That  the  Justice  or  Justices  of  the 
Peace  before  whom  any  person  shall  be  convicted 
of  any  offence  punishable  under  this  Act  shall 
transmit  tvcry  auch  conviction  to  the  next  0>urt 
of  Greneral  or  Quarter  Sessions  of  the  Peace  for 
division  wherein  the  offence  shall  have  been  com- 
to  be  kept  by  the  proper  officer  among  the  records 


AimeaL  "  ^^^'  '^^^  "^  penon  who  shall  think  him- 

''^^  self  aggrieved  by  any  convicrion  in  pursuance  of 

this  Act  may  appeal  to  the  Justices  at  the  next  Genend  pr  Quar- 
ter  Sessions  of  the  Peace  to  be  holden,  not  less  than  twelve 
days  after  such  conviction,  for  the  county  or  division  wherein 
the  cause  of  complaint  shall  have  arisen,  provided  that  such  per- 
son shall  give  to  the  complainant  a  notice  in  writing  of  such  ap- 
peal, and  of  the  cause  and  matter  thereof,  within  three  days 
after  such  conviction,  and  seven  clear  days  at  the  least  before 
such  Sessions,  and  shall  also  remain  either  in  custody  until  the 
Sessions,  or  within  such  three  days  find  a  security,  by  bail-bond 
before  a  Justice,  penonally  to  appear  at  the  aaid  Sessions,  and 
to  try  such  appeal,  and  to  abide  the  judgment  of  the  Court 
thereupon,  and  to  pay  such  costs  as  shall  be  by  the  (3ourt 
awarded;  and  upon  such  notice  being  given,  and  such  security 
being  found,  the  Justice  before  whom  the  same  shall  be  pro- 
duced shall  liberate  such  person,  if  in  custody ;  and  the  Court  at 
such  Sessions  shall  hear  and  determine  the  matter  of  the  appeal, 
and  shall  make  such  order  therein,  with  or  without  costs  to 
either  party,  as  to  the  Court  shall  seem  meet,  and  in  case  of  the 
dismissal  of  the  appeal,  or  the  affirmance  of  the  conviction,  shall 
order  and  adjudge  the  offender  tQ  be  dealt  with  and  punished  ac- 
cording to  the  conviction,  and  to  pay  such  costs  aa  shall  be 
awarded,  and  shall,  if  necessary,  grant  warrant  for  enforcing  such 
judgment  in  common  form.** 

ConTictiona,  .**  ^^*    '^^  "0  conviction  in  pursuance   of 

&c.  not  to  'lie    this  Act,  or  judgment  given  on  appeal  therefrom, 

11!I?^  5L«  *^*^^  ^c  quashed  for  want  of  form,  or  be  removed 
warn  oi  lomi,     «        •        \»  «       •        • 

or  removable  vY  advocation,  suspension,  or  reduction  into  any 
by  advocation^  Superior  Court  of  law ;  and  that  no  warrant  of 
^^  commitment  shall  be  held  void  by  reason  of  any 

defect  therein,  provided  it  be  therein  alleged  that  it  is  founded 
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on  a  conviction,  and  there  be  ft  good  and  ?alid  conviction  totus- 
tain  the  same." 

TV .  A^  ««»        "  XVL  That  nothing  in  this  Act  contained 

Pits  Act  not       ,    »,  °-  •    a»        t. 

t .  proriude  ac-     ahall  prevent  any  person  fipom  proceeding  by  way 

t:-  n*  fcr  tret,  of  civil  Qction  to  recover  damages  in  respect  of 
,v  .t\  proIT*  any  trespass  upon  his  land,  whether  committed  in 
rt  iTi  •<  ahall  pursuit  of  game  or  otherwise,  save  and  except  that 
^f  'flL™^  where  any  proceedings  shall  have  been  instituted 
under  the  provisions  of  this  Act  against  any  per- 
son for  or  in  respect  of  any  trespass,  no  action  at  law  shall  he 
maintainable  for  the  same  trespass  by  any  person  at  whose  in- 
stance or  with  whose  concurrence  or  assent  such  proceedings 
shall  have  been  instituted,  hut  that  such  proceedings  shall  in 
such  case  be  a  bar  to  any  such  action,  and  nay  be  given  in  evi^ 
dence  to  this  purpose  and  effect." 

«  XVII.  That  for  the  ]m>tection  of  persona 
acting  in  the  ezecotion  of  this  Act,  all  actions  and 
prosecutions  to  be  commenced  against  any  person  for  any  thing 
done  in  pursuance  of  this  Act  shall  be  commenced  within  six 
s.i4x  or  Ac  calendar  months  after  the  fact  committed,  and  not 
^'^  otherwise ;  and  notice  in  writing  of  such  action, 

and  of  cause  thereof,  shall  be  given  to  the  defender  one  calendar 
month  at  least  before  the  commencement  of  the  action ;  and  no 
Tender  of  prosecntof  shall  recover  in  any  such  action  if  tender 

ABModk  for  sufficient  amends  shall  have  been  made  before 

such  action  brought,  or  if  a  sufficient  sum  of  money  shall  have 
been  paid  into  Court  after  such  action  brought*  by  or  on  behalf 
of  the  defender.** 

Limit!  of  Act         "  X  VIII.  That  nothing  in  this  Act  contained 
shall  extend  to  England,  Wales,  or  Ireland-" 


Venue. 


No.  10. 
Jn  Jet  to  amend  the  repretentation  of  the  People  in  Scotland* 
[2d  and  Sd  William  IV.  c.  65.— 17M  July  1832.] 

This  Statute,  after  referring  to  the  defects  in  the 
Piepreseotation  of  Scotland,  in  the  Commons  House 
of  Parliament,  enacts, 

v-t  s-^d  hm.  '*  I*  That  from  and  after  the  end  of  this  pre- 
II  'T  to  h«Tc  sent  Parliament,  and  in  all  future  Parliaments  to 
ji^Vi'iJIu.  ^  assembled,  there  shall  be  fifty-three  Repre- 
ijvM  :  Th  rtf  sentatives  returned  for  Scotland  to  the  Commons 
»n4S"ili"*'t*"  House  of  Parliament,  of  whom  thirty  shall  be  for 
t"r««fur  ''  the  several  or  conjoined  shires  or  stewartries 
TomjtM.  herein-after  enumerated,  and  twenty-three  for  the 

se\'eral  cities,  burghs,  and  towns,  or  districts  of  cities,  burghs, 
aiid  towns,  herein-after  enumerated  or  described.** 

"  II.  That  after  the  end  of  this  present  Par- 
liament the  bui-ghs  of  Peebles  and  Selkirk  shall 
no  longer  form  parts  of  .the  district  to  which  they 
now  belong,  or  be  entitled  to  contribute  with  any 
other  bui^hs  in  the  election  of  any  Member  of 
Parliament,  but  shall,  in  the  matter  of  elections, 

be  hcM  to  be  parts  of  the  counties  of  Peebfet  and  Selkirk  re- 
spectively ;  and  in  like  manner,  that  the  burgh  of 
Rothesay  in  the  county  of  Bute  sliall  no  longer 
form  part  of  the  district  to  which  it  now  belongs, 
but  be  held,  in  the  mgtter  of  elections,  to  be  part 

of  the  county  of  BuU" 

EnaraeratkMi  "  '^^  '^^*^  of  the  thirty  members  hereafter  to 
of  Covfi^t  be  returned  to  Parliament  by  the  separate  or  com- 
mJro'LSn  Wned  shxre^  of  Scotland,  one  shall  always  be  re- 
uri  wfwtnif  turned  by  each  of  the  separate  shires  or  parts  of 
otjcMotif.  shires  enumerated  in  the  Schedule  (A.)  hereunto 

annexed,  and  one  by  each  two  of  the  combined  shires  or  parts 
of  Ffatrcs  enumerated  and  described  in  Schedule  (B.)  hereunto 
annexed:  Provided  always,  that  all  properties  Iving  locally 
within  the  limits  of  any  county  or  shire,  though  hitherto  con- 
>titDting  part  of  some  other  county,  shall,  for  the  purposes  of 
ili^  Act,  be  held  to  be  part  of  the  county  within  which  they  are 
locuUy  included.** 


Burchi  of 
Titilc*  and 
?«  kirt  to  i«e 
t«  d  at  parts  of 
<^ut»tie«  of 

StlX.rk. 


Rurgb  of 
R  ibf^f  to 
f  m  Pact  of 

But«s. 


EnoiMrstion  "  IV.  That  of  the  twenty- three  members  to 
of  BufBh*  aud  be  returned  for  the  several  or  combined  cities, 
ter^io  iSurn  ^^urghs,  and  towns  of  Scotland,  two  shall  always 
Membcn  mto.  be  returned  by  each  of  the  separate  cities,  burghs, 
raiiforJoiDtiy.  2Md  towus  enumerated  and  described  in  Schedule 
(C.)  hereunto  annexed,  one  by  each  of  the  separate  cities, 
burghs,  and  towns  enumerated  and  described  in  Schedule  (D.) 
hereunto  annexed,  and  one  by  each  of  the  districts  or  setts  of 
cities,  burghs,  and  towns  enumerated  and  described  in  Schedulo 
(E.)  hereunto  annexed.'* 

RoondarfM  of  '/  V.  That  the  limits  and  boundaries  of  all  the 
CiiiM.  Burghi,  cities,  burghs,  and  towns  enumerated  in  any  of 
and  Tbwni.  ||,g  above-mentioned  Schedules  shall,  for  the  pur- 
poses of  this  Act,  be  taken  and  held  to  be  according  to  the  de- 
scription and  specification  of  such  limits  and  boundaries  set 
forth  and  contained  in  Schedule  (M.)  to  this  Act  annexed:  and 
all  the  properties  within  the  boundaries  therein  specified  shall 
hereafter,  for  the  purposes  of  this  Act,  be  parts  of  the  said 
cities,  burghs,  and  towns,  and  not  of  the  adjoining  or  of  any  other 
RttiM  for  the  county :  Provided  always,  that  the  following  rules 
STihf 'S'^'rt  '^*  ^  observed  in  the  construction  of  the  seve* 
tionaconuioA  i^l  descripdons  of  boundaries  contained  in  the 
J"'ht8cbsdui«  said  Schedule  (M.)  hereunto  aimexed ;  (that  is  to 
^^^  say.) 

••  1.  That  the  words  "Northward,**  "Southward,"  «  Eastwaid,** 
"  Westward,**  shall  respectively  be  understood  to  denote  only 
the  general  direction  in  which  any  boundary  proceeds  from  the 
point  last  described,  and  not  that  such  boundary  shall  continue 
to  proceed  throughout  in  the  same  direction  to  the  point  next 
described. — %  That  when  any  road  is  mentioned  merely  by  the 
name  of  the  place  to  which  such  road  leads,  the  principal  road 
thither  from  the  city,  burgh,  or  town  of  which  the  boundary  is 
in  course  of  description  shall  be  understood. — Si.  That  when- 
ever a  line  is  said  to  be  drawn  from,  to,  through,  or  in  the  direc- 
tion of,  or  any  distance  to  be  measured  from  or  to,  an  object, 
such  line  shall,  in  the  absence  of  any  direction  to  the  contrary, 
be  understood  to  be  drawn  from,  to,  through,  or  in  the  direction 
of,^  or  such  distance  to  be  measured  from  or  to,  the  centre  of  such 
object,  as  nearly  as  the  centre  thereof  can  be  a6certained.-»4. 
That  every  building  through  which  or  through  any  part  whereof 
any  boundary  hereby  established  shall  pass  shall  be  considered 
as  within  such  boundary :  Provided  always,  that  if  the  boun- 
daries of  any  two  or  more  of  the  cities,  burghs,  and  towns, 
whereof  the  boundaries  are  hereby  described,  shall  pass  through 
the  same  building,  or  any  part  thereof,  such  building  shall  be 
considered  as  within  that  one  of  such  two  or  more  of  the  said 
cities,  burghs,  and  towns  which  was  before  the  passing  of  this 
Act  entitled  to  return  Members  or  a  Member  to  serve  in  Par- 
liament ;  or  if  neither  or  more  than  one  of  such  two  or  more 
of  the  said  cities,  burghs,  and  towns  shall  have  been  so  en- 
titled, then  within  that  one  of  them  whereof  the  area  as  here- 
by established  is  the  smallest.  ~5.  That  whenever  any  boundary 
by  this  Act  established  is  said  to  pass,  or  any  distance  to  be 
measured,  along  any  street,  road,  lane,  or  loaning,  or  up,  down, 
or  along  any  rirer,  stream,  canal,  or  bum,  the  middle  (as  nearly 
as  the  same  can  be  ascertained)  of  such  street,  road,  lane,  loan- 
ing, river,  stream,  canal,  or  bum  shall  be  understood. — 6.  That 
the  middle  of  any  street,  road,  or  lane  sHIUl  be  understood  as 
the  middle  of  the  carriageway  along  the  same. — 7.  That  when  any 
boundary  by  this  Act  established  is  said  to  proceed,  or  any  distance 
to  be  measured,  along  a  street,  road,  or  lane,  or  up,  down,  or  along 
a  river,  from  or  to  an  object,  such  boundary  shall  be  understood 
to  proceed,  or  such  distance  to  be  measured  (as  the  case  may  be), 
from  or  to  that  point  in  the  middle  of  such  road,  lane,  or  river 
from  which  the  shortest  line  would  be  drawn  to  the  centre  of 
such  object,  as  nearly  as  the  centre  thereof  can  be  ascertained.^. 
8.  That  the  point  at  which  any  wall,  march,  boundary,  street, 
road,  lane,  loaning,  avenue,  railway,  walk,  path,  river,  stream, 
canal,  or  burn  is  said  to  meet,  join,  cross,  reach,  or  leave  any 
inarch,  boundary,  street,  road,  lane,  loaning,  avenue,  railway, 
walk,  river,  stream,  canal,  or  bum,  shall  be  understood  as  that 
point  at  which  a  line  passing  alon^  the  middle  of  the  march, 
boundary,  stseet,  road,  lane,  loaning,  avenue,  railway,  walk, 
river,  stream,  canal,  or  bum  so  met,  joined,  crossed,  reached, 
or  left,  would  be  intersected  t>y  a  line  dmwn  along  the  middle 
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of  the  wall,  marcb,  boundary,  street,  road,  lane,  loaning,  ave- 
nue, railway,  walk,  patb,  river,  stream,  canal,,  or  bum  so  meet- 
ingi  joining,  crossing,  reaching,  or  leaving,  if  such  line  were 
prolonged  sufficiently  far ;  and  that  the  point  at  which  any  bum 
or  river  joins  any  firth  or  the  sea  shall  be  understood  as  that 
point  at  which  a  line  passing  along  the  low  -water  mar]^  of  such 
firth  or  the  sea  would  be  cut  by  a  line  to  be  drawn  along  the 
middle  of  such  bum  or  river,  if  such  line  were  prolonged  suf- 
ficiently far ;  and  that  the  point  at  which  a  bum  or  feeder  joins 
a  loch  shall  be  understood  as  that  point  at  which  a  line  drawn 
along  the  shore  of  such  loch  would  be  cut  by  a  line  drawn  there- 
to along  the  middle  of  such  burn  or  feeder 9.  That  when  a 

line  is  said  to  be  drawn  to  a  road,  lane,  river,  stream,  or  canal, 
such  line  shall  be  considered  as  prolonged  to  the  middle  of  such 
road,  lane,  river,  stream;  or  canaL — 10.  That  by  the  words 
*'  Sea**  and  '*  Shore**  shall  be  understood  the  low-water  mark. — 
1 1 .  That  if  any  deficiency  shall  be  found  to  exist  in  the  line  of 
any  boundary  described  in  the  said  Schedule  to  this  Act  annex- 
ed, by  reason  of  the  intervention  of  any  space  between  any  two 
immediately  consecutive  points,  such  deficiency  shall  be  sup- 
plied by  a  straight  line  to  be  drawn  from  the  one  to  the  other  of 
such  two  immediately  consecutive  points.*' 

Nonf  bneaCter  "  ^^*  Thnt  from  and  after  the  passing  of  this 
ttf  a«qutr«     •      Act,  no  person  shall  acquire,  by  succession,  pur- 

M^terein^Ster'    *^^'*®»  ^^''»  ^^  Otherwise,  the  right,  of  voting  for 

frovMed ;  but  A  Member  of  Parliament,  either  in  shires,  or  in 
rMboideri  cities,  burghs,  or  towns,  except  by  one  or  other 
In Sb^  tobe  ^^  ^^^  qualifications  herein-after  prescribed  and 
enUtiedtoTot«  directed:  Provided  always,  that  all  persons  who 
lor  tbetr  Uvet.  ^t^jj^  paggjng  of  this  Act,  ^hall  be  lawfully  on 
the  roll  of  freeholders  of  any  shire  in  Scotiand,  or  who  shall 
then  be  enritled  to  be  put  on  such  roll,  or  who  shall,  pi^vious  to 
the  first  day  of  March  one  thousand  eight  hundred  and  thirty-  . 
one  have  liecome  the  owners  or  superiors  of  lands  aifording  toe 
qualification  for  being  so  enrolled,  sbalF,  so  long  as  they  retain 
the  necessary  qualification  on  which  they  are  now-enrolled,  or  are 
entitled  to  be  enrolled  as  aforesaid,  be  entitled' to  be  registered 
and  to  vote  as  herein-after  directed  in  the  election  ofa  Member 
for  such  ahire." 

QuiUfieaUoo  "  ^^^*  '^^^^  ^^^  ^"^  '^^^*'  ^^^  passing  of  this 

or  ceuntf  Act  every  person,  not  subject  to  any  legal  inca- 

Voterf.  pacity,  shall  be  entitled  to  be  registered  as  herein- 

after directed,  and  thereafter  to  vote  at  any  election  for  a  shire 
in  Scotland,  who,  when  the  Sheriff  proceeds  to  consider  his  claim 
for  registration  in  the  present  or  in  any  future  year,  shall  have 
been,  for  a  period  of  not  less  than  six  calendar  months  next  pre- 
vious to  the  last  day  of  August  in  the  present  or  the  last  day  of 
Juljf  in  any  future  year,  the  owner  (whether  he  has  made  up  his 
titles,  or  is  infeft,  or  not,)  of  any  lands,  houses,  feu-duties,  or 
other  heritable  subjects  (except  debts  heritably  secured)  within 
the  said  shire,  provided  tlie  subject  or  subjects  on  which  he  so 
claims  shall  be  of  the  yearly  value  of  Ten  Pounds,  and  shall 
actually  yield  or  be  capable  of  yielding  that  value  to  the  claim- 
ant, after  deducting  any  feu*duty,  ground-annual,  or  other  con- 
sideration which  he  may  be  bound  to  pay  or  to  give  or  account 
for  as  a  condition  of  his  right,  provided  he  be,  by  himself,  his 
tenants,  vassals,  or  ethers,  in  possession  of  the  said  subjects, 
and  be  either  himself  in  the  actual  occupation  or  in  receipt  of 
the  profits  and  issues  thereof  to  the  extent  above-mentioned : 
Provided  always,  that  where  the  whole  profits  and  issues  of  any 
such  subject  do  not  arise  annually,  but  at  longer  intervals,  the 
worth  and  amount  of  such  occasional  profits  shall  be  taken  into 
computation  in  estimating  the  annual  value :  Provided  also,  that 
where  any  property  which  would  entitle  the  owner  to  be  regis- 
tered and  to  vote  as  above  shall  come  to  any  person,  within  the 
said  period  of  six  months,  by  inheritance,  marriage,  marriage- 
settlement,  or  mortit  causa  disposition,  or  by  appointment  to 
any  place  or  office,  such  person  shall  be  entitled  to  be  registered 
on  the  first  occasion  of  making  up  the  lists  of  voters,  as  herein- 
after provided,  next  following  such  succession  or  acquisition." 

'*  VIIT.  That  in  elections  for  shires,  where 
two  or  more  persons  are  interested  in  any  subject 
to  which  a  right  of  voting  is  for  the  first  time  at- 
tached by  this  Acti'as  liferenter  and  as  fiar,  the 
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right  of  voting  shall  be  in  the  liferenter,  and  not  in  the  fiar ; 
and  all  co-proprietors  Or  joint  owners  shall  be  entitled  each  to 
vote  in  respect  of  their  joint  property  within  the  shire,  provid- 
ed the  share  ot  interest  of  each  joint  owner  so  claiming  on  such 
property  is  of  the  yearly  value  of  Ten  Pouhds,  as  a)x>ve  speci- 
fied, but  not  otherwise :  Provided  also,  that  husbands  shall  be 
entitled  to  vote  in  respiectof  property  belonging  to  their  wives, 
or  owned  or  possessed  bv  such  husbands  after  the  death  of  their 
wives  by  the  courtesy  of  Scotland,** 

Teoanit  pot-  "  ^^'  '^^^  tenants  in  lands,  houses,  or  other 

•cwingon  heritable  subjects  shall  also  be  entitled  to  be  re- 

*^*T  iLJ  gistered,  and  to  vote  at  elections  for  the  shires  in 
Seripnon  en-  which  the  said  heritable  subjects  are  situated,  pro- 
titied  to  Tou  vided  each  tenant  (whether  joint  or  several)  when 
In  Sbircf.  ^j^g  Sheriff  proceeds  to  consider  his  claim  for  re- 

gistration, shall,  for  a  period  of  not  less  than  twelve  months 
next  previous  to  the  last  day  of  jfugmi  in  tUe  present  or  the 
last  day  of  July  in  any  future  year,  have  held  ^uch  subjects  or 
tenements,  whether  in  his  personal  possession  or  not,  under  a 
lease  or  leases,  missive  of  lease,  or  other  written  title,  for  a 
period  of  not  less  than  fifty-seven  years  (exclusive  of  breaks), 
at  the  option  of  the  landlord,,  or  for  the  life-time  of  the  said 
tenant,  where  the  clear  yearly  value  of  such  tenant's  interest, 
after  paying  the  rent  and  any  other  consideration  due  by  him  for 
his  said  right,  is  not  less  than  Ten  Pounds,  or  for  a  period  of 
riot  less  than  nineteen  years  where  the  clear  yearly  value  of  such 
tenant's  interest  is  not  less  than  Fifty  Pounds,  or  where  such 
tenant  shall,  for  the  foresaid  period  of  twelve  months,  have  been 
in  the  actual  personal  occupancy  of  any  such  subject,  where  the 
yearly  rent  is  not  less  than  Fifty  Pounds,  or  where  the  tenant, 
whatever  the  rent  may  be,  has  traly  paid  for  his  interest  in  such 
subject  a  price,  grassum,  or  consideration  of  not  less  than  Three 
Hundred  Pounds:  Provided  always,  that  where,  in -any  of 
these  cases,  the  rent  is  payable  in  whole  'or  in  part  in  grain, 
the  value  shall  be  estimated  according  to  the  average  fiars  of 
the  counties  in  which  the  heri^ible  subjects  are  situated  for  the 
three  preceding  years,  and  where  payable  in  any  other  spe- 
cies of  produce,  according  to  the  average  market  prices  of-  the 
neighbourhood  for  the  same  period ;  and  the  said  values  being 
once  so  fixed  at  the  time  of  registering  or  refusing  to  register 
shall  be  held  as  settled  for  the  whole  period  of  the  lease :  Pro- 
vided also,  that  where  the  right  to  any  such  lease  as  would  en- 
title  the  tenant  to  be  registered  and  to  vote  as  herein -before  pro- 
vided shall  come  to  any  person,  within  the  preceding  twelve 
calendar  months  above  specified,  by  inheritance,  marriage,  mar- 
riage-settlement, or  mortis  causa  disposition,  such  person  shall  be 
entitled  to  be  registered  on  the  first  occasion  of  making  up  the 
lists  of  voters,  as  herein-after  provided,  next  following  such  suc- 
cession or  acquisition:  Provided  also,  that  no  sub-tenant  or 
assignee  to  any  sub-lease  for  fifty  seven  or  nineteen  years  shall 
be  entitled  to  be  registered  or  to  vote  in  respect  of  his  interest 
under  such  lease  unless  he  shall  be  in  the  actual  occupation  of 
the  premises  thereby  set.*' 

"X.  That  from  and  after  the  end  of  this  pre- 
f .?BuVght  '  "ent  Pariiament,  the  Members  who  are  to  be  re- 
and  Towns  no  tumed  to  serve  in  any  future  Parliament  for  any 
TuJn'cSnlTciS  ""K^e  City,  town,  or  burgh,  on  which  the  right  of 
and  Ueieg4tei,  returning  a  Member  or  Members  is  by  this  Act 
but  In  quaiu  conferred,  shall  no  longer  be  elected  by  the  Town 
Councils  of  such  cities,  burghs,  or  towns,  but 
directly  9y  tht  several  individuals  on  whom  the 
right  of  electing  such  IViembers  to  serve  in  Parliament  is  by  this 
Act  conferred ;  and  where  the  election  is  by  districts  or  sets  of 
cities,  burghs,  or  towns  conjoined,  the  right  of  electing  shall  no 
longer  be  in  the  Town  Councils  or  O)rporations  of  the  said  cities, 
buigbs,  or  towns,  or  in  Delegates  appointed  by  them,  but  in  the 
individual  voters  on  whom  the  right  of  election  is  by  this  Act 
conferred ;  and  the  Member  to  serve  in  Parliament  for  any  such 
district  shall  be  returned  according  to  the  majority  of  individual 
votes  given  in  the  whole  district.** 

Ocrupant*  of  "XL  That  cvery  person,  not  subject  to  any 
Houflcswortb  legal  incapacity,  shall  be  entitled  to  be  regis- 
tfued'io^i*'*'  *®'^®^  "^  herein-after  directed,  and  to  vote  at  elec- 
ta ciue»,    *  tions  for  any  of  tbe  cities,  bui^hs,  or  towns,  or 
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Burgb^  and       districts  of  dties,  buTghs,  or  towns,  herein*before 
""***  menttooed,  who,  when  the  Sheriff  proceeds  to  con- 

sider his  claim  for  registration,  sholl  have  been,  for  a  period  of 
not  less  than  twelve  calendar  months  next  previous  to  the  last 
4ay  of  August  in  the  present  or  the  last  day  of  July  in  any 
future  year,  in  the  occupancy,  either  as  proprietor,  tenant,  or 
liferenter,  of  any  house,  warehouse,  counting-house,  shop,  or 
other  building  within  the  limits  of  such  -  city,  burgh,  or  town, 
which,  either  separately  or  jointly  with  any  other  house,  ware- 
house, counting-house,  shop,  or  other  building  within  the  same 
hmits  or  with  any  land  owned  and  occupied  by  hira,  or  occupied 
Qnder  the  same  landlord,  and  also  situate  withm  the  same  limits, 
shall  be  of  the  yearly  value  of  Ten  Pounds :  Provided  always, 
that  the  claimant  shall  have  paid,  on  or  before  the  twentieth  day 
of  Jugutt  in  the  present,  or  the  twentieth  day  of  July  in  any 
future  year,  all  assessed  taxes  which  shall  have  become  payable 
by  him  in  respect  of  such  premises  previously  to  the  sixth  day  of 
JlpiU  then  next  preceding :  Provided  also,  tlut  no  such  person 
shall  be  entitled  to  be  registered  or  to  vote  in  the  present  or  any 
future  year  onless  he  shall  have  resided  for  six  calendar  months 
next  previous  to  the  last  day  o^  August,  in  the  present,  or  the  last 
day  of  July  in  any  future  year  within  such  citv,  burgh,  or  town, 
or  within  seven  statute  miles  of  some  part  thereof:  Provided 
slso,  that  persons  so  resident  shall  be  entitled  to  be  registered 
and  to  vote  if  they  are  the  true  owners  of  such  premises  atf  are 
herein-before  mentioned,  within  such  city,  burgh,  or  town,  of  the 
yearly  value  of  Ten  Pounds  or  upwards,  although  they  should 
not  occupy  any  premises  within  its  limits,  or  although  the 
premises  actually  occupied  by  them  should  be  of  less  yearly 
value  than  Ten  Pounds ;  and  that  the  husbands  of  such  ownere 
frhall  be  entitled  to  vote,  either  in  the  lifetime  of  their  wives,  or 
after  their  death,  if  then  holding  such  property  bv  the  courtesy 
of  Scotland :  Provided  also,  that  no  person  shall  be  entitled  to 
he  roistered  or  to  vote  for  any  dty,  burgh,  or  town,  who  shall 
hare  been  in  the  receipt  of  parochial  relief  within  twelve  calendar 
months  next  previous  to  the  last  day  of  August  in  the  year  one 
thousand  eight  hundred  and  thirty-two,  or  next  previous  to  the 
Idst  day  of  Juiy  in  any  succeeding  year." 

Provickm  ai  *'  XII.  That  the  premises  in  respect  of  which 
to  Prf;miar«  any  person  shall  be  deemed  entitled  to  be  regis- 
Sairtrwi'  tered,  and  to  vote  iu  the  election  for  any  city, 
*Dd  n  to  joint  buigh,  or  town,  or  district,  sliall  not  be  required 
orcupaou.  tQ  have  been  the  same  premises  for  the  whole 

twelve  months  of  his  occupancy,  but  may  be  different  premises 
(but  always  of  the  requisite  value)  occupied  in  succession  by 
each  person ;  provided  always,  that  such  person  shall  have  paid 
all  the  assessed  taxes  legally  exigible  from  him  in  respect  of  all 
such  premises ;  and  that  where  such  premises  shall  be  of  the 
yearly  value  of  Twenty  Pounds  or  upwards,  and  shall  be  jointly 
occupied  by  more  than  one  person,  each  of  such  joint  occupiers 
shall  be  entitled  to  be  registered  and  to  vote,  provided  his  share 
aiid  interest  in  the  same  shall  be  of  the  yearly  value  of  Ten 
Pounds  or  upwards.** 

«  XIII.  That  on  or  before  the  twentieth  day 
Qo.iiaet!  Per-  ^f  August  in  the  present  year,  every  person  claira- 
itM  In  give  in  ing  right  to  vote,  under  any  of  the  qualincatiuns 
p**\!h  Mt^L.  ^crein-bcfore  specified,  at  any  election  of  a  Mem- 
FtntUi^Schooi.    ^^  j^  serve  in  Parliament  for  any  county  in  Scot- 

land,  shall  give  in  a  claim,  subscribed  by  himself 
or  his  agent,  to  the  Schoolmaster  of  that  parish  of  the  countv 
within  which  the  property  (or  the  jre^r  part  of  it)  on  which 
he  cLums  is  situate,  or  in  case  of  the  iTCapucity  of  such  School- 
master, or  of  the  office  being  vacant,  to  any  person  actually 
officiating  as  such  Schoolmaster,  or  to  the  Schoolmaster  of  the 
next  adjoining  parish  whose  residence  is  nearest  to  the  vacant 
school,  which  claim  shall  be  in  the  form  of  the  first  part  of  the 
Schedule  (  F. )  to  this  Act  annexed,  printed  copies  of  which  forms 
or  schedules,  with  the  necessary  blanks  therein,  to  be  filled  up 
by  the  claimant,  every  Sheriff-clerk  is  hereby  required  to  pro- 
vide, and  to  furnish  to  the  School mastere  of  the  dififerent  parishes 
within  his  county  as  speedily  as  possible  after  the  passing  of  this 
Act,  which  several   Schoolmasters  shall  furnish  copies  of  the 
«ame  to  all  applicants,  upon  payment  of  the  sum  of  Sixpence 
pnly  for  each  copy;  upon  which  copies  all  the  claims  to  be  given 
n  9haQ  be  engmted  by  the  aaid  claimants ;  and  each  such  School- 


master, upon  receiving  back  such  claim ,  fUled  up  and  subscribed 
as  above  directed,  shall  immediately  mark  upon  it  the  time  of 
its  being  so  lodged  and  presented,  by  filling  up  and  subscribing 
the  printed  form  at  the  bottom,  and  forming  the  second  part  of 
the  said  Schedule  ( F. ) ;  and  each  such  Schoolmaster  shall,  im- 
mediately after  the  said  twentieth  day  of  August,  make  up  an 
alphabetical  list  of  the  names,  designations,  and  places  of  abode  of 
all  the  persons  within  his  parish  for  whom  such  claims  shall  have 
been  presented,  and  shall  cause  a  copy  of  such  list  to  be  affixed  to 
the  door  of  the  church  of  such  parish  on  or  before  the  twenty  •'fourth 
day  of  August  in  the  present  year,  and  shall  annex  to  each  list  so 
affixed  a  notice  of  the  times  when,  and  the  places  where,  the 
Sheriff  shall  begin  to  examine  the  claims  to  which  no  objections 
shall  h&ve  been  lodged,  and  also  a  distinct  notice  to  all  persons 
who  may  have  claimed  to  be  registered  for  the  County,  and  in- 
tend to  object  to  the  registration  of  any  of  the  persons  named  in 
the  said  list,  to  give  in  a  note  of  their  objections  to  the  said 
Schoolmaster  on  or  before  the  fifth  day  of  September  next  en- 
suing, which  note  of  ol^ections  shall  be  signed  by  the  person  for 
whom  it  is  presented,  or  by  an  agent  on  his  behalf,  and  shall  be 
in  the  form  of  the  first  part  of  the  Schedule  (  H. )  to  this  Act 
annexed ;  and  printed  copies  of  such  forms  or  schedules  shall  be 
provided,  by  each  Sheriff-clerk,  and  distributed  to  the  several 
Schoolmastere,  by  whom  they  shall  be  furnished  to  any  person 
applying,  upon  payment  of  the  sum  of  Sixpence  only  for  each 
copy ;  and  upon  these  copies  all  the  oljections  shall  be  engross- 
ed by  the  objectors ;   and  each  such  Schoolmaster  shall,  on 
receiving  back  the  same,  filled  up  and  subscribed  as  above,  mark 
thereon  the  true  date  of  its  being  so  lodged  and  received,  by  fill- 
ing up  and  subscribing  the  second  part  of  the  said  Schedule  (H.) ; 
and  every  such  objector  shall,  within  two  days  after  lodging 
such  objection,  give  notice  to  the  party  to  whose  title  he  objects, 
by  delivering  to  him,  or  forwarding  to  his  dwelling-house,  or 
transmitting  to  him  or  his  known  agent  through  the  Post-offiee, 
8  copy  of  the  said  objection  so  given  in  ;  and  proof  of  stich* no- 
tice having  been  given  shall  be  made  to  the  Sheriff  before  he 
enters  on  the  consideration  of  any  such  objection ;  and  no  claims 
or  objections  as  above  shall  be  received  by  any  Schoolmaster 
after  the  expiration  of  the  time  herein-before  adlowed  and  ap- 
pointed for  the  giving  in  of  such  claims  and  objections  respective- 
ly ;  and  each  such  Schoolmaster  shall,  on  or  before  the  eighth 
day  of  September  in  this  present  year,  deliver  or  transmit  to  the 
Sheriff-clerk  of  the  county,  the  whole  claims  and  objections  so 
received  by  him,  together  with  a  copy  or  duplicate  of  the  alpha- 
betical list  of  claimants  affixed  by  him  to  the  church  door  of  his 
parish  ;  and  it  shall  be  competent  to  any  such  claimant  who  may 
conceive  that  his  right  to  be  registered  is  established  by  a  writ- 
ten title,  at  any  time  after  giving  in  his  claim,  and  previous  to 
the  tenth  day  of  September  in  this  present  year,  to  deliver  or. 
transmit  to  the  Sheriff-clerk  any  such  title,  or  extract  thereof,  aa 
he  may  wish  to  deliver,  for  which  the  said  Sheriff-clerk  shall  be 
bound  to  grant  his  receipt :  Provided  always,  that  the  parishes  of 
TuUiaUan,  Culross,  and  Logie,  in  the  county  of  Perth,  and  the 
parish  of  Alva,  in  the  county  of  Stirling,  shall,  for  the  purposes 
of  this  Act,  be  held  to  form  parts  of  the  county  of  Clachnan-' 
nan;  and  the  parishes  of  Muckhart  and  Foswway,  in  the  county 
of  Perth,  shall,  for  the  purposes  of  this  Act,  be  held  to  form 
parts  of  the  county  of  Kinross;  and  all  claims,  and  objections, 
and  titles,  relating  to  properties  situate  in  any  of  these  parishes, 
shall  be  delivered  or  transmitted  to  the  Sheriff-clerks  of  Clacks 
mannan  and  Kinross  respectively ;  and  that  all  claims,  objec- 
tions, and  titles,  relating  to  properties  in  the  several  districts  of 
Orkney  and  Shetland,  shall  be  delivered  or  transmitted  to  the 
Sheriff-clerks  of  Orkney  and  of  Shetland  respectively.*' 

Sheriff,  (o  hold  "  '^IV'  That  each  Sheriff  shall,  between  the 
Court*  and         twelfth  day  of  September  and  the  fifteenth  day  of 

Ctai^*  **"  ^^^^^^  "^  ^^®  present  year,  examine  and  decide 

"**  upon  the  merits  of  all  claims  for  registration  with- 

in his  county ;  and  that  for  this  purpose  the  Sheriffs  of  the  coun- 
ties of  Aberdeen,  Ayr,  Argyle,  Fi/e,  Inverness,  Lamirk,  Forfar, 
Perth,  Renfreio,  and  Boss  and  Cromarty  shall  hold  open  Courts 
during  this  period  at  not  less  than  three  sevend  towns  or  places 
in  their  satd  counties,  including  therein  such  towns  or  other 
places  where  the  Sheriffs  or  their  Substitutes  have  been  in  use 
to  hold  their  ordinaiy  Courts,  where  there  ore  such  places ;  and 
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the  Sheriffs  in  all  the  other  coUDties  shall  hold  open  Courts  at 
not  less  than  two  several  places,  which  places  shall  be  so  select* 
ed  as  to  be  most  convenient  for  the  claimants  in  the  different 
districts  of  the  said  counties;  and  each  Sheriff  shall,  on  or  be- 
fore the  fifteenth  day  of  August  in  the  present  year,  deliver  to 
the  Sheriff-clerk  a  wntten  notice  of  the  days,  within  the  period 
above-mentioned,  on  which  he  is  to  hold  his  Courts  for  the  pur- 
pose of  snch  registrations  at  each  of  the  said  places  in  the  coun- 
ty, copies  of  which  notice  shall  be  transmitted  by  the  Sheriff- 
clerks  to  each  of  the  Town-qlerks,  and  Parish  Schoolmasters  in 
the  County,  on  or  before  the  eighteenth  day  of  the  said  month 
of  August/* 

riairat  for  <«  XV.  That  on  or  before  the  said  twentieth 

BurkhMo  be  ^J  ^^  Augu%t  in  this  present  year,  every  persoa 
fsjv.n  in  to  claiming  a  right  to  vote  for  a  Member  or  Members 

TowfuClerk.  ^^  %Qvri*  in  Parliament  foi  any  city,  burgh,  or 
town,  or  district  of  cities,  burghs,  or  towns,  in  Scotland,  shall 
give  in  a  claim  subscribed  by  himself  or  his  agent,  and  accom- 
panied by  such  written  title  as  he  may  choose  to  produce,  to  the 
Town-clerk  of  the  city,  burgh,  or  town,  within  which  the  pre- 
mises in  respect  of  which  he  so  claims  are  situate,  provided  there 
be  at  the  time  a  Town-clerk  appointed  and  officiating  for  such 
town,  which  claim  shall  be  in  all  respects  in  the  same  form  as  is 
herein-before  directed  as  to  claims  to  vote  for  a  county,  and 
shall  be  issued,  received  back,  marked,  and  entered  in  a  book  or 
register  by  the  Town-clerk  on  the  same  terms,  and  in  the  same 
manner,  in  all  respects  as  the  claims  for  county  votes  are  herein- 
before directed  to  be  issued,  received  back,  marked,  and  entered 
by  the  several  Parish  Schoolmasters  and  Sheriff-clerks  of  each 
county:  Provided  always,  that  where  the  limits  of  any  city, 
bur^h,  or  town,  as  described  in  the  Schedule  (M.)  to  this  Act 
annexed,  shall  include  the  whole  or  part  of  any  other  burgh  or 
town,  the  whole  claims  arising  within  such  limits  shall  be  given 
in  to  the  Clerk  of  the  principal  city,  bui^h,  or  town,  specified 
and  described  in  such  Schedule,'  and  not  to  the  Clerks  of  any  of 
the  subordinate  burghs  or  towns  partly  or  wholly  included  with- 
in the  said  limits  :  Provided  also,  that  where  there  is  no  Town- 
clerk  in  any  such  burgh  or  town,  the  claims  made  in  respect  of 
properties  situate  in  such  burgh  or  town,  shall  be  given  in  to 
a  person  resident  within  such  burgh  or  town,  to  be  nominated 
by  the  Sheriff  of  the  county  within  fifteen  days  after  the  passing 
of  this  Act" 

Liiu  to  be  "  XVI.  That  each  Town-clerk  shall  prepare  an 

and' ONec!*'*      alphabetical  list  of  the  names,  designations,  and 
tion«  lodged        places  of  abode  of  all  the  persons  within  the  dty, 

T  ^wii'cT  rkf.  ^"^S''*  ^^  town,  of  which  he  is  Clerk  for  whom 
such  claim  shall  have  been  presented,  and  shall, 
on  or  before  the  twenty-sixth  dav  of  Augtut  in  this  present  year, 
cause  a  copy  of  such  part  of  such  list  as  includes  the  chiimants 
within  each  parish  to  be  affixed  on  or  near  the  door  of  the  church 
of  every  such  parish  within  such  bui^h  or  town,  annexing  to  each 
such  list  a  notice  to  persons  intending  to  object,  to  give  in  their 
objections  to  the  said  Town-clerk  on  or  before  the  tenth  day  of 
September  next  ensuing,  and  also  a  notice  of  the  time  when,  and 

glace  where,  the  Sheriff  of  the  county  within  which  such  city, 
urgh,  or  town,  may  be  situate  will  begin  to  examine  the  claims 
to  which  no  objections  shall  be  lodged ;  and  all  such  objections 
shall  be  framed  in  the  same  terms,  and  issued  and  received  back 
by  the  said  Town-clerk,  in  all  respects,  on  the  same  considera- 
tions, and  in  the  same  way  and  manner  as  is  herein-before  pro- 
vided as  to  the  objections  against  claims  of  r^stration  for  the 
county  80  to  be  issued  and  dealt  with  by  the  Schoolmasters 
in  such  county ;  and  the  same  notices  shall  be  given  by  Uie 
parties  objecting  to  the  party  objected  to,  as  is  provided  in  re- 
gard to  such  claims  for  the  county ;  and  no  Town-derk  shall 
receive  any  claim  or  objection  after  the  expiration  of  the  time 
before  allowed  and  appointed  for  giving  in  such  claims  and  ob- 
jections respectively." 

Sheriff  to  diL  "  X  VIL  That  upon  the  twelfth  day  of  Sep^ 
MM  flm  of  temher  in  this  present  year,  each  Sheriff-clerk  and 
p^ntnotob^  each  Town-derk  of  any  city,  buiigh,  or  town, 
jected  ta  within  any  one  county,  or  any  two  counties  or 

parts  of  counties  united  for  the  purposes  of  this  Act,  shall  lay 
Wore  the  Sheriff  the  sevenl  claims  and  otrjections  which  have 


been  received  by  any  of  the  said  Clerks,  together  with  the  titles 
or  documents  which  may  have  been  lodged  along  with  any  of 
those  claims ;  and  the  said  Sheriff  shall  forthwith  proceed  to 
examine  the  claims  to  which  no  objections  have  been  lodged,  and 
which  have  been  supported  by  production  of  a  written  title,  in 
the  order,  as  nearly  as  possible,  in  which  they  were  presented ; 
and  whenever  he  is  satisfied  that  the  title  so  produced  does  of 
itself  afford  prima  facie  evidence  of  the  validity  of  the  claim,  be 
shall  write  upon  the  claim  the  word  **  Admit,"  and  mark  the 
same  with  his  initials,  and  forthwith  return  the  said  daim  to  the 
Sheriff-clerk  or  the  Town-clerk  by  whom  it  was  presented, 
which  several  clerks  shall  then  enter  the  claimant  in  the  books 
or  registers  of  qualified  voters  to  be  kept  by  them  for  the  county, 
and  for  the  several  burghs  within  the  county  respectively,  in  the 
alphabetical  order  of  the  voters'  names,  the  names  of  the  county 
voters  in  each  parish  being  entered  in  a  separate  alphabetical 
series,  and  in  the  form  of.  the  Schedule  (  G. )  to  this  Act  annexed ; 
and  the  said  Sheriff-clerk,  and  Town-clerks,  shall  there  sign  each 
entry  with  their  initials,  and  each  page  of  the  register  with  their 
names,  and  shall  furnish  a  signed  copy  of  such  entry  to  each 
voter,  or  to  any  person  who  may  require  it,  upon  payment  of 
the  sum  of  Sixpence  only  for  each  such  copy ;  and  immediately 
after  all  the  claims  of  this  description  which  appear  sufficiently 
established  have  been  admitted,  the  Sheriff  shall  proceed  to  the 
consideration  of  the  other  claims  to  which  no  objections  have 
been  given  in,  but  which  have  either  not  been  accompanied  by 
any  written  title,  or  where  the  titles  produced  do  not  appear  to 
him  to  afford  prima  Jade  evidence  in  their  favour,  and  that  in 
the  order  of  the  dates  on  which  they  were  severally  presented, 
and  shall  summarily  inquire  into  and  examine  the  evidence  by 
which  the  parties  or  thdr  agents  may  then  be  prepared  to  sup- 
port them,  by  the  examination  of  written  documents,  witnesses, 
or  oath  or  declaration  of  parties,  or  otherwise,  as  the  case  may 
require  or  admit  of ;  and  when  the  said  Sheriff  is  satisfied  that 
any  claimant  has  made  out  a  prima Jacie  case  in  support  of  his 
claim,  he  shall  write  upon  it  the  word  "  Admit,"  and  mark  it  with 
his  initials,  and  return  it  to  the  Sheriff-clerk  or  the  several  Town- 
clerks  as  herein-before  provided,  who  shall  thereupon  enter  the 
claimant  in  the  register  in  the  same  manner  and  to  the  same  effect 
as  is  above  provided  as  to  admitted  ctairas  of  the  first  descrip- 
tion ;  but  when  the  Sheriff  is  not  satisfied  that  there  is  prima 
facie  evidence  to  support  any  such  claim,  he  shall  write  upon  it 
the  word  "  Reject,"  and  mark  it  with  his  initials  as  above,  and 
return  the  same  to  the  said  Clerks,  to  be  kept  by  them  till  ap> 
plied  for  by  the  parties  presenting  the  same  or  their  agents,  to 
whom,  upon  such  application,  they  shall  be  forthwith  delivered. " 

Sheriff  to  hev  **  XVIII.  That  when  the  Sheriff  has  in  man- 
Butiee  on  ou  ^^^  aforesaid  gone  through  and  disposed  of  all  the 
Jections  to  claims  to  which  no  objections  are  offered,  he  shall 

CiMimt.  proceed  to  consider  and  hear  the  parties  or  their 

agents  upon  the  several  claims  to  which  objections  are  lodged, 
and  that  in  the  order  of  the  dates  of  presenting  the  said  claims, 
and  shall  hear  and  receive  all  competent  evidence  which  either 
partv  may  produce  in  support  of  his  daim  or  objection  respec- 
tively ;  and  where  he  is  satisfied  that  the  daim  is  well  founded, 
he  shall  write  on  it  the  word  **  Admit,"  authenticated  as  above, 
and  return  it  to  the  Clerk  for  registration,  as  in  the  other  cases 
of  admission  already  provided  for ;  and  where  he  is  satisfied  that 
it  is  not  well  founded,  he  shall  mark  it  with  the  word  "  Reject,** 
and  deal  with  it  in  other  respects  as  with  the  rejected  claims 
herein  already  provided  for :  Provided  always,  that  in  all  cases 
where  no  party  shall  appear  \o  support  a  claim  to  which  objec- 
tions have  been  lodged,  it  shall  be  rejected  upon  the  Sheriff 
bdng  satisfied  that  a  prima  facie  case  has  been  made  out  in  sup- 
port of  the  objection ;  and  where  no  party  shall  appear  to  main- 
tain his  objection,  the  claim  to  which  it  applies  shall  be  dealt 
with  as  if  no  objection  had  been  lodged  against  it,  and  shall  be 
admitted  if  the  Sheriff  is  satisfied  that  a  prima  facie  case  has 
been  made  out  in  support  of  it." 

"  XIX.  That  no  written  pleadings  shall  in 
PtoadiDgi  to  ^^7  ci^^  ^  allowed  in  support  of  claims  or  ob- 
bo  allowed  on  jections;  but  when  the  Sheriff  shall  reject  any 
^^°*''  claim  to  which  no  objection  has  been  offered,  and 

when  he  shall  hear  parties  upon  any  claim  to  which  any  objec- 
tion  has  been  offered,  he  shall  make  a  note  of  the  statement  of 
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hcu  tnd  of  the  pleas  founded  on,  and  of  fbe  names  of  tlie  wit* 
n««3es,  and  shall  affix  his  signature  to  the  deeds,  writings,  and 
other  docnments  produced  by  the  parties  in  Bitpport  of  such 
daim  or  ofe^feetion ;  and  it  shall  not  be  competent  to  support 
any  appeal  apon  any  ground  of  fact  or  of  law  not  set  forth  in 
sncfa  note  of  the  Sberlfl^  or  to  produce  any  witnesses  not  named 
in  the  said  note,  or  anv  deeds,  writings,  or  other  documents 
to  which  the  signature  of  the  said  Sheriff  is  not  affixed.** 

jj^^jj^j^  j^^  **  XX.  That  on  or  before  the  fifteenth  day  of 
ountpieccd  October  in  the  present  year,  each  SherifT-derk  shall 

2pt:jin  certain  complete  his  alphabetical  lists  or  registers  of  voters 
TjBa  there.  ^^^  ^^^  county:  Provided  always,  that  on  or  be. 
fore  the  said  fifteenth  day  of  October  each  Sheriff- 
clerk,  being  the  keeper  of  the  roll  of  freeholders  for  the  county 
of  which  he  is  derk,  shall  transfer  the  names  of  all  the  free- 
holders standing  on  such  roll  after  the  passing  of  this  Act  to  the 
said  lists  or  registers  of  voters,  without  requiring  any  claim  to  be 
presented  on  behalf  of  such  freeholders ;  and  if  any  election  shall 
take  place  for  auch  county  before  the  said  register  shall  be  cor.> 
reeled  at  the  next  yearly  revisal,  as  herein-after  provided,  the 
rotes  at  this  first  election  shall  be  taken  according  to  this  first 
alphabetical  register,  an  authenticated  copy  or  copies  of  which 
.vball  accordingly  be  sent  for  this  purpose  to  ^each  of  the  Polling- 
pUces  appointed  for  the  county :  Provided  always,  that  at  all 
future  elections  which  shall  take  place  after  the  yearly  correc- 
tion of  such  registers,  the  votes  shall  be  taken  according  to  the 
U&t  completed  register,  as  herein- after  mentioned.** 

RcyMsn  Ar  *<  XXI.  That  on  or  before  tlie  twelfA  dav  of 

£*2SiiiS^**  October  in  the  present  year,  each  Town-clerk  shall 
•ithin  eertain  complete  his  alphabetical  list  or  register  of  votes 
Times  there.  for  the  dly,  boiigh,  or  town  of  which  he  is  clerk ; 
^'^^  and  that  wherever  such  city,  burgh,  or  town  is  one 

of  a  district  contributing  witb  other  burghs  for  the  return  of  a 
Member  to  Parliament,  and  is  not  the  bui^  at  which  the  writ 
is  to  be  proclaimed  and  the  election  held,  £e  Town-clerk  idiall, 
within  three  days  after  the  said  twelfth  day  of  Oeteber,  make  up 
sod  tmnsmit  an  autbeotieated  copy  or  dupUoate  of  sttch  list  or 
re^pster  to  the  Town-elerk  of  the  city,  burgh,  or  town  at  which 
it  is  herein-after  provided  that  the  Election  shall  take  place ;  and 
the  Town-clerk  of  the  said  principal  or  returning  buiiif^b,  after 
^ring  received  such  duplicates  from  the  other  boighs  of  the  dis- 
trict, shall  forthwith  combine  and  reduce  the  whole  into  one  list 
or  register  of  voters  for  the  whole  district,  tliose  for  each  burgh 
being  always  kopt  together,  to  be  kept  by  him  in  the  said 
principal  bofgh,  for  the  purpose  of  reference  and  inspection  ;  and 
if  may  Election  shall  take  place  for  such  district  before  the  said 
registers  shall  be  corrected  at  the  next  yearly  reviaalt  as  herein- 
after provided,  the  votes  at  such  Election  shall  be  taken  in  each' 
burgh  according  to  their  first  alphabetical  registers  for  such  burgh, 
the  originals  or  authenticated  copies  of  which  shall  aeeordinglr 
he  sent  to  each  of  the  PolUng.places  that  may  be  appointed  in  each 
such  buiigh :  Provided  always,  that  in  all  future  Elections  the 
votes  shall  be  taken  according  to  the  last  completed  and  eotrected 
register,  as  beretn-after  enacted.'* 

SberiAfhaO  "XXII.    That  each  Sheriff  shall  once  every 

annaaiiT  r«.  year  after  the  present  year  examine  and  correct  his 
**•*•«  «J-  said  registers;  and  each  Sheriff- Clerk  and  Town- 
J^^JJ**'  *••  derk  within  the  county  shall  for  this  purpose,  in 
the  Month  of  June,  and  between  the  tenth  and 
tirentietb  days  thereof  in  every  such  future  year,  give  public 
nonce,  by  advertisements  affixed  to  the  church  doors  of  all  the 
country,  burgh,  and  town  churches  within  the  shire  respectively, 
md  also*  if  d^ey  shall  see  cause,  by  advertisement  in  the  news- 
paper of  greatest  reputed  circulation  in  the  shire,  to  all  persons 
intendirvg  to  claim  to  be  registered,  or  to  object  to  the  title  of 
any  voter  already  on  the  register,  to  give  in  their  several  claims, 
titles,  and  objectioiis  to  the  Schoolmasters  and  Town-clerks,  ais 
such  claims,  titles,  and  objections  respectively  are  t^  this  Act 
Erected  or  authorised  to  be  given  in,  and  that  in  the  forms  al- 
ready provided  by  Schedules  (P.)  and  (H.)  to  this  Act  an- 
nexed, on  or  before  the  twentieth  dav  of  Jufy  then  next  ensuing, 
tfter  which  no  such  claims  or  objections  shall  be  received ;  aiMt 
when  the  new  dmras  are  so  given  in,  the  Schoolmasters,  and  the 
Sheriff  and  the  Sheriff-clei^  and  several  Town-clerks,  within 
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eadi  couoty,  shall  deal  with  and  dispose  of  them  in  the  same 
order  and  manner,  both  as  to  publication  of  the  claims  and  notices 
to  objectors,  and  as  to  the  periods  or  intervals  at  which  they 
shall  severally  be  received,  notified,  and  disposed  of,  as  is  above 
provided  with  regard  to  the  first  or  original  claims  for  registra- 
tion under  this  Act ;  (that  is  to  say,)  that  in  so  far  as  relates  to 
dainnants  for  counties,  the  several  Schoolmasters  shall  affix  the 
lists  of  such  new  claimants,  with  the  notices  herein -before 
directed,  to  the  church  doors  on  or  before  the  twenty-fourth  dav 
of  July  in  each  such  year ;  that  all  objections  to  such  claims  shall 
be  given  in  to  such  Schoolmasters  on  or  before  the  fifth  day  of 
August  thereafter ;  that  the  claims  and  ottjeotions  shall  be  de- 
livered or  transmitted  to  the  Sberiff-derks  on  or  before  the 
dghth  day  of  the  said  month  of  Augutt  in  each  such  year,  the 
claimants  being  at  liberty  to  lodge  their  written  dtles  with  the 
Sheriff-clerk  at  any  time  previous  to  the  tenth  day  of  the  said 
month ;  and  that  the  whole  claims,  objections,  and  titles  shall  be 
laid  before  the  Sheriff  on  or  before  the  twelfth  day  of  that  month, 
who  shall  decide  upon  their  merits  between  that  day  and  the  fif- 
teenth day  of  September  thereafter;  and  that,  in  so  far  as  regards 
claimants  in  burghs,  the  several  Town-derks  shall  affix  the  lists 
of  new  claimants,  with  the  notices  herein-before  directed,  to  tho 
church  doors  of  their  burghs  on  or  before  the  twenty-sixth  day 
of  July  in  each  such  year ;  that  the  objections  to  such  claims 
shall  be  given  in  on  or  before  the  tenth  &y  of  August  thereafter ; 
and  that  the  whole  claims,  objections,  and  titles  shall  be  laid  be- 
fore the  Sheriff  on  or  before  the  twelfth  day  of  the  said  month 
of  Auguttt  who  shall  examine  and  decide  upon  the  same  on  os 
before  the  fifteenth  day  of  September  in  each  such  year ;  the  said 
Sheriffs  always  proceeding  to  three  or  to  two  several  places,  99 
above  provided,  in  their  several  counties,  and  notifjing  to  the 
Sherifiuclerk,  on  or  before  the  fifteenth  day  of  July  in  each  such 
year,  the  days  at  whic^  they  are  to  hold  their  Courta  at  each  of 
the  said  places,  of  which  days  written  notice  shall  be  given  by 
the  Shenff-clerks  to  each  Town-derk  and  parish  Schoolmastec 
in  the  county  on  or  before  the  eighteenth  day  of  Jyly  in  each 
such  vear :  Prorided  always,  that  the  Sherififs  shall  upon  thia 
occasion  correct  any  mistakes  or  omissions  which  may  be  pointed 
oet  or  discovered  in  the  registers  in  the  name,  residence,  or  con- 
dirion  of  any  person  already  registered  or  otherwise  ;  and  each 
Sheriff-clerk  shall  for  this  purpose  be  obliged  to  keep  a  correct 
copy  of  the  register  for  the  county  at  some  convenient  place  in 
the  head  burgh  of  the  shire  (the  town  of  Lerwick  in  Shetland 
being  held  for  this  purpose  the  head  burgh  for  that  part  of  the 
county),  and  each  Town-clerk  shall  keep  a  copy  of  the  register 
for  his  burgh  at  some  convenient  place  in  the  said  burgh,  which' 
several  registers  shall,  for  a  period  of  ten  days  next  after  the 
twentieth  day  of  June  in  each  year,  be  open  to  the  inapec* 
tien  of  all  persona  who  may  desire  to  see  the  same,  withous 
payment  of  any  fee  for  such  inspection;   and  each  SherifiT 
shall,  on  or  berore  the  fifteenth  day  of  September  yearlyt  have 
his  said   registers   finally  corrected  and  completed,  and  ar« 
ranged  as  above  directed,  in  the  alphabetical   order  of  the 
voters'  names,  with  the  seversl  columns  of  particulars  therci* 
to  annexed,  as  in  the  Schedule  (G.)  to  this  Act  annexed; 
and  after  the  said  fifteenth  day  of  i'eptember^  no  change  shall 
be  made  by  any  Sheriff  on  his  registers  for  that  year,  ex- 
cept only  in  consequence  of  the  judgment  of  one  or  other  of  the 
Courts  of  Review  herein-aftex  provided :  Provided  always,  that 
in  case  any  of  the  days  herein-before  metitioned  shall  hsppen  to 
be  a  Sunday^  or  other  holiday  on  whi(;h  no  bmiaess  is  usually 
transacted,  then  and  in  that  case,  the  several  sets  and  procacd- 
fngs  appointed  to  take  place  on  such  days  shall  take  place  on  the 
day  next  ensuing.** 

Shctfff*»Judg.  •*  XXIII.  That  the  Sheriff'sjudgraents,  grant- 
menu  to  be  '  ing  or  refusing  registration,  shall,  so  long  as  they 
Mie  tore*  remain  unaltered,  be  conclusive  of  the  rights  of 
parties  claiming  or  objecting  as  above,  but  that  it 
shall  be  competent  to  any  party  cotiHidcring  himself  nggrjeved 
by  any  such  judgment  to  appeal  and  apply  for  an  alteration  there- 
of, he  always  giving  notice  in  writing  to  tLe  Sheriff-derk  or 
Tow^n.derk,  and  to  the  opposite  |)arty  where  the  claim  has  been 
^sputed,  of  such  his  intention  to  appeal,  within  five  days  aftar 
the  ju^ment  complained  of,  and  producing  evidence  of  such 
notice  to  the  Judge  of  Appeal  before  entering  on  its  merits,**   * 
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Fordlfposint  ''XXIV.  And  in  order  that  the  greater  nom- 
or  AppMto  ber  of  appeals  which  may  be  expected  to  be  given 
Sntor^^.*  in  after  the  first  general  registration  under  this 
nal  Rcgictnu  Act  may  be  more  easily  and  expeditiously  disposed 
^on-  of,  be  it  enacted.  That  the  Sheriffs  of  Eigin  and 

JNairn,  Inverness,  and  Orknetf  and  Shetland^  shall  form  a   Court 
of  Review  for  deciding  upon  all  such  appeals  as  may  be  taken 
from  the  judgments  pronounced  in  this  present  year  on  any  such 
claim  for  registration  under  this  Act.  by  the  Sheriffs  of  any  of 
these  three  counties,  or  by  the  Sheriffs  of  the  counties  of  Caitk^ 
ness,  Sutherland,  Ross  and  Crotnartj^t  and  Banff';  and  that  the 
Sheriffs  of  Aherdeeiif  Argyle^  and  Perth  shall  form  a  Court  of 
Review  for  deciding  upoa  all  such  appeals  as  may  be  taken  from 
the  judgmei^ts  pronounced  in  this  present  year  on  any  such  claim 
for  registration  under  this  Act^  by  the  Sbeiiff  of  vn\j  of  these 
three  counties,  or  by  the  Sheriffs  of  the  counties  of  Forfar, 
Kincarditie,  or  Fife ;  and  that  the  Sheriffs  of  Lanark,  Ayr,  and 
Stirling  shall  form  a  Court  df  Review  for  deciding  upon  all  such 
appeals  as  may  be  taken  from  the  judgments  pronounced  in  this 
present  year  On  arty  such  claim  for  registration  under  this  Act, 
by  the  Sheriffs  of  any  of  these  three  counties,  or  by  the  Sheriffs 
of  the  counties  of  JDumbanon,  Kinross,  and  Clackmannan  and 
Bute  i  and  that  the  Sheriffs  of  Renfrew,  Kirkcudbright,  and  Dum- 
fries shall  form  a  Court  of  Review  for  deciding  on  all  such  ap- 
peals as  may  be  taken  from  the  judgments  pronounced  in  this 
present  year  on  any  such  claim  for  registration  under  this  Act, 
by  the  Sheriffs  of  any  of  these  three  counties,  or  by  the  Sheriffs 
of  the  counties  of  Peebles,  Selkirk,  and   fl^igton ;  and  that  the 
Sheriffs  of  Edinburgh,   Linlithgow,  and  Berwick  shall  form  a 
Court  of  Review  for  deciding  upon  such  appeals  as  may  be 
taken  from  the  judgments  pronounced  in  this  present  year  on 
any  such  claim  for  registration  under  this  Act,  by  the  Sheriffs 
of  any  of  these  three  counties,  or  by  the  Sheriffs  of  the  counties 
of  Roxburgh  and  Hattdtngion;  and  each  three  of  the  Sheriffs 
above  named,  as  joint  Judges  of  Appeal  for  the  counties  herein 
above  specified,  shall,  within  eight  days  after  the  said  first  re- 
gisters shall  be  completed  as  herein- be  fore  provided,  proceed 
upon  a  circuit  into  the  district  as  to  which  they  are  hereby  con- 
stituted Judges  of  Appeal,  and  shall  repair  successively  to  the 
county  town,  and  to  at  least  one  other  town  in  each  of  the  coun- 
ties, in  each  such  district,  (excepting  always  combined  counties, 
which  shall  for  this  purpose  be  held  but  as  one  county,  and  ex^ 
cepting  also  the  county  of  Orkney  and  Shetland,  for  which  the 
Court  of  Review  shall  be  held  only  at  Kirkwall  in  Otkney,)  and 
shall  there  hear  and  determine  on  all  such  appeals,  notice  having 
been  given  by  advertisements  in  the  Newspapers  of  the  different 
places  at  which  they  are  successively  to  hold  their  Courts,  and 
of  the  days  respectively  on  which  their  said  Courts  are  to  be 
opened  in  each  place ;  and  in  case  of  the  necessary  absence  of 
any  of  the  three  Sheriffs  herein-before  mentioned,  the  remaining 
two  shall  be  a  quorum  for  judging  in  such  appeals ;  but  in  case 
of  their  differing  in  opinion,  they  shall  be  obliged  to  refer  the 
case  for  the  judgment  of  the  Sheriff  who  shall  be  absent;  and 
in  the  event  of  any  of  the  Sheriffs  herein  named  as  Judges  of 
Appeal  being  incapacitated  or  dying,  and  no  successor  being 
appointed,  after  the  passing  of  this  Act,  and  before  the  time 
arrives  for  holding  the  Courts  of  Appeal  herein*  before  directed, 
the  Lord  President  of  the  Court  of  Session  shall  appoint  some 
other  Sheriff  to  act  in  his  place,  who  shall  act  and  proceed  ac* 
cordingly ;  and  no  written  pleadings  shall  be  allowed  before  such 
Courts  of  Review,  nor  any  record  be  made  up  of  their  proceed- 
ings, and  no  written  sentence  shall  be  pronounced,  except  by 
one  of  the  said  Sheriffs  writing  the  word  "  Admit**  or  "  Reject'* 
(as  the  case  may  be)  on  the  claim  in  dispute,  and  by  him  and 
the  other  Sheriffs  subscribing  their  names  to  the  woi^  so  writ- 
ten :  Provided  always,  that  it  shaH  be  competent  for  such  She- 
riffs acting  as  Judges  of  Appeal  to  find  the  appellant  Uable  in 
costs  when  they  affirm  the  judgment  appealed  from,  and  to 
modify  and  decern  for  the  same ;  on  which  decerniture  the  re- 
spondent shall  be  entitled  to  enforce  payment  as  of  an  ordinary 
debt,  within  the  county  where  the  disputed  claim  was  present- 
ed ;  and  the  judgments  of  such  Sheriffs  on  all  such  appeals  shall 
be  pronounced. on  or  before  the  twenty-fifth  day  of  November  in 
thfs  present  year,  and  shall  be  final  and  conclusive  to  all  intents 
and  purposes,  and  not  liable  to  any  process  of  review,  and  shall, 


whenever  they  vary  or  reverse  the  judgment  complained  of,  be, 
upon  their  production  subscribed  as  above,  a  warrant  for  the 
Sheriff  who  made  up.  the  register  to  alter  and  correct  his  regis- 
ters in  conformity  thereto,  and  he  shall  so  alter  and  eorrect  them 
accordingly,  and  shall  have  the  said  registers  completed  with  such 
corrections  on  or  before  the  thirtieth  day  of  Nooember  in  this 
present  year.** 


Appeals  ttxaa 


*pp«i,.  ,n«n  ,. "  XX  v.  That  Whenever  any  ^7  jHall  be 
Sheriffk  Judg.  dissatisfied  with  any  judgment  of  a  Sheriff,  admit* 
■*•"*■  *"JJJ"y  ring  or  refusing  registration,  or  expunging  or  re- 
tntilon  tobe  fusing  to  expunge' any  nnmes  already  on  his  ri'gis- 
to  Sberifl*  ter,  at  any  of  the  annual  registrations  and  correc- 

jKSiJ'S  c5!"*  tions  herein.before  directed  to  lie  held  in  any  fu- 
cuit.  Court!  of  ture  year,  it  shall  be  competent  for  any  such  party, 
Juiticiarjr.  wherever  the  co'unty  of  such  Sheriff  is  within  any 

Circuit  of  the  Court  of  Justiciary,  to  appeal  from  such  judgment 
to  the  Sheriffs  liable  in  attendance  at  such  Circuit  for  the  dis- 
trict  within  which  such  county  is  situate,  which  Sheriffs,  or 
tome  three  of  their  number,  shall  remaim  at  or  return  to  the 
circuit  town  of  such  district  after  the  Autumnsl  Circuit  in  each 
such  year,  and  there  begin  to  bold  their  CovltI  for  disposing  of  such 
appeals  on  some  day  between  tbe  fifteenth  and  twen^-fifth  days 
of  September  in  each  such  year^  of  which  day  notice  shall,  one  week 
before,  be  given  by  advertisement  in  the  newspaper  of  greatest  cir- 
culation within  each  such  county,  and  the  said  Sheriffs  shall  there 
finally  determine  all  such  appeids  on  or  before  the  twentieth  day 
of  October  thereafter ;  the  Sheriffdom  of  Orkney  and  Shetland 
being  always  held  for  this  purpose  to  he  within  the  district  of 
Inverness,  and  the  Sheriff,  when  present,  being  entitled  to  set 
as  a  Judge  of  Appeal : '  Provided  alwaya,  that  where  the  Sheriffs 
liable  in  attendance  at  any  such  Circuit  are  fewer  than  three,  or 
where  any  of  them  is  unavoidably  prevented  from  attending  by 
sickness  or  other  accidental  cause,  the  Judge  or  Judges  at  the 
said  Autumnal  Circuit  shall  nominate  and  appoint  one  or  more 
other  Sheriffs,  or  Advocates  of  not  less  than  four  years  standing, 
to  act  along  with  the  attending  Sheriffs,  so  as  that  there  shali 
always  be  three  Judges  in  such  Court  of  Review ;  and  with  re- 
gard to  the  judgments  pronounced  in  such  annual  registrations 
by  the  Sheriffs  of  the  counties  of  Edinburgh,  Haddington,  or 
Linlithgow,  respectively,  the  appeal  shall  be  to  the  Sherifis  of 
the  three  said  counties  jointly,  and  they  are  hereby  required  to 
hold  a  Court  for  this  purpose  at  Edinburgh,  at  some  time  pre- 
viously announced,  between  the  fifteenth  and  twenty-fifth  days 
of  September  in  each  year,  and  finally  to  determine  on  all  ap- 
peals on  or  before  the  twentieth  day  of  October  thereafter:   Pro- 
vided always,  that  in  the  event  of  the  sickness  or  unavoidable 
absence  of  any  of  the  said  three  Sheriffs,  it  shall  be  competent 
to  the  Lord  President  of  the  Court  of  Session,  on  the  applics- 
tion  of  any  of  the  said  Sheriffs,  to  appoint  some  other  Sheriff, 
or  Advocate  of  tour  years  standing,  to  act  and  officiate  in  place 
of  the  Sheriff  so  incapacitated ;  and  the  judgments  of  the  said 
Courts  of   Review  shall  in  all  cases  be  final  and  conclusive, 
and  liable  to  no  process  of  review,  and  shall,  whenever  they  re- 
verse or  vary  the  judgments  of  the   Sheriff  appealed  from,  be 
warrants  to  him  to  alter  and  correct  his  registeis  in  conformity 
thereto,  and  he  shall,  on  such  judgments  being  made  known  to 
him  by  the  parties,  alter  and  correct  such  registers  according- 
ly :    Provided  always,  that  no  alteration  of  the  Sheriffs*  judg- 
ments, either  bv  the  (Courts  of  Review  above  named,  or  by  any 
other  Judges  of  Appeal,  shall  affect  the  merits  of  any  Election 
actually  completed  and  carried  through  before  the  date  of  such 
alteration,  except  in  so  far  as  effect  may  be  given  to  such  altera- 
tion by  any  Committee  of  the  Commons  House  of  Parliament 
to  which  a  petition  against  such  Election  may  be  referred :  Pro- 
vided also,  that  nothing  herein  contained  shall  be  held  to  limit 
or  restrain  the  powers  of  such  Committee  to  take  into  considera- 
tion the  validity  of  any  vote  or  daim  for  rujistration  admitted 
or  rejected  by  the  Sheriff  of  the  Judges  of  Appeal,  and  to  alter 
the  register,  poll,  or  return  accordingly,  in  so  far  as  concerns 
the  Election  petitioned  against :   Provided  also,  that  in  all  pro- 
ceedings before  such  (^mmittee  for  determining  the  validity  of 
any  Election  for  Scotland,  all  deeds,  instruments,  extracts,  or 
other  writings  which  are  probative  by  the  law  of  Scottattd  shall 
be  deemed  and  taken  to  be  probative,  and  shall  be  received  in 
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evidence  by  such  Committee,  without  proof  of  the  execution, 
Bgning^or  ezamiiiation  thereof,  in  the  same  manner  as  such 
deeds,  instruments,  extracts,  or  other  writing  are  now  admitted 
in  Coorta  of  Law  and  Equity  in  Scailand." 

p^^j^j^^  ••  XXVI.  That  in  all  Blections  after  the  end 

VotmocSr       of  this  present  Parliament,  everv  qualified  person 
tobeaiioved      whose  name  shall  appear  in  the  last  corrected  re- 
*^^  ^ster,  and  none  other,  shall  be  entitled  to  yote ; 

and  it  shall  not  be  competent  to  inquire  on  that  occasion  into 
Limititkin  of  ^^y  ^^^^^  ^^^^  except  those  of  the  party  tender- 
loquiry  at  lug  the  Vote  being  truly  the  individual  mentioned 
BectioDs.  in  the  said  register,  of  his  being  still  possessed 

of  the  qaalification  there  recorded,  on  his  own  account,  and  not 
in  tnist  for  or  at  the  pleasure  of  any  other  person,  and  of  his 
not  haring  previously  voted  at  that  Election  :  Provided  always, 
tlut  the  inquiry  into  these  facts  shall,  on  this  occasion,  be  con- 
fined to  the  putting  to  the  person  so  tendering  his  vote,  if  the 
Sheriff  shall  be  required  so  to  do  on  behalf  of  any  candidate,  an 
oath,  or,  if  he  be  a  Quaker  or  Moravian,  a  solemn  affirmation, 
in  the  form  of  the  Schedule  (I.)  to  this  Act  annexed  ;  and  it 
shall  not  be  competent  at  any  such  Poll  or  Election  to  put  to 
wj  registered  voter  any  other  oath  or  affirmation  whatsoever, 
except  only  an  oath  or  affirmation  against  bribery,  which,  if  re» 
qoired  on  the  part  of  any  candidate,  shall  then  be  put  by  the 
i^faeriff  in  the  form  of  Schedule  ( K. )  to  this  Act  annexed  i 
Provided  always,  that  any  person  who  has  claimed  to  be  regis- 
tered, but  whose  claim  has  been  rejected  by  the  Sheriff  or  Court 
of  Review,  may,  notwithstanding,  tender  hb  vote  at  any  Elec- 
tion where  such  register  is  in  force,  and  the  Sheriff  or  his  Sub*- 
stitote  shall  enter  any  vote  so  tendered,  with  the  name  of  the 
person  for  whom  it  is  given,  distinguishing  the  same  from  the 
votes  given  by  persons  on  the  register,  so  that  it  may  be  in  the 
power  of  any  Election  Committee  to  give  effect  to  such  vote  in 
deciding  upon  the  validity  of  any  disputed  Election ;  but  no 
KTutiny  shall  be  allowed  by  or  before  any  returning  officer  with 
regard  to  any  votes  given  or  tendered  at  any  such  Election.** 

Sherift  ihali  "  XXVII.  That  Within  three  months  after  the 

ffiTide  Uieir  passing  of  this  Act,  each  Sheriff  shall  divide  his 
StoSS  cti  county  ^^o  convenient  districts  for  polling,  fbl- 
fw'^Poning.  lowing,  as  nearly  as  possible,  the  boundaries  of 
Mdiiipoiot  parishes,  baronies,  or  other  known  sub-divisions, 
PdUosPbcGi.  ^j^  gjj^j  appoint  a  particular  Polling-place  for 
rach  district,  which  place  shall  be  selected  so  as  to  be  most  ac« 
c^ssible  to  the  voters  in  the  district;  and  such  Polling-places  shall 
in  no  case  be  more  in  number  than  fifteen  for  any  one  county, 
tnd  shall  be  so  arranged  as  that  no  more  than  six  hundred  per- 
sons or  thereabouts  shall  poll  at  any  Election  at  any  one  place ; 
Tovo  aerlu  and  each  Town-clerk  shall,  in  like  manner,  ap- 
pjjjjjj^jjj'  point  one  Polling-place  in  every  city,  buiigh,  or 
mcitSctfttti  town  of  which  he  is  Clerk,  in  which  thenum- 
Burxbi.  ber  of  Voters  does  not  exceed  six  hundred  or 

thereabouts,  and  shall,  wherever  the  number  of  registered 
voters  in  any  such  city,  burgh,  or  town  shall  exceed  six  hun- 
dered  or  thereby,  divide  the  said  city,  burgh,  or  town  into  con- 
venient district-s  and  appoint  a  convenient  Polling-place  in  each 
such  di^tnct,  so  as  that  no  more  than  about  six  hundred  persons 
ihall  pull  at  any  Election  at  any  such  place  ;  and  each  Sheriff, 
cleric  Hhall,  within  fourteen  days  after  the  sheriff  has  so  divided 
Ms  county  into  districts  for  polling,  make  up  a  distinct  list  of 
the  said  districts  and  the  Polling- place  appointed  in  each,  and 
»hall  cause  copies  of  the  said  lists  to  be  affixed  to  the  doors  of 
ill  the  country  parish  churches  in  his  county ;  and  each  Town- 
clerk  shall,  within  the  same  period,  affix  lists  of  the  PoUing-place 
or  Polling-places  within  his  buigh  to  all  the  church  doors  with- 

Votm  to  pon  ^"  ^^^  '^"'^  >  '^"^  every  voter  shall  poll  at  the 
in  the  DLtcrtat  PoUing-place  of  the  district  within  which  the  pre- 
J^J^JJ*  raises,  or  any  part  of  them,  in  respect  of  which 

vb;ch  fivei        ^^  claims  to  vote  may  be  situate,  except  only 
^^•liAes.      where  such  Polling-place  shell  be  in  an  island  dis- 
'**'  tant  more  than  ten  miles  from  the  mainland  of 

>ny  county,  in  which  case  the  voters  not  resident  in  such  island 
n^T  poll  at  the  Polling*place  for  the  district  in  which  the  county 
hwi$o  as  ^il^W"  i*  included :  Provided  always,  that  with  re- 
gc«rum  H^eet  to  the  contiguous  burghs  of  Annimiher  East, 

''^'^  Anairuther  fTesl,  and  Kilrennjf,  the  Town-derk  of 


jtnstrutker  Etui  shall  appoint  one  Polling-place  within  the  said 
burgh  of  Amiruther  East  for  the  whole  of  the  said  three  burghs, 
which  place  shall  be  notified  in  manner  herein  provided,  and  all 
the  voters  in  the  said  three  burghs  shall  poll  at  the  PoUing- 
ttegulationc  place  so  appointed  ;  and  at  any  contested  Elec- 
respecting  tion  the  Sheriff  shall,  if  required  by  any  of  the 

KJwtfqnix  candidates,  direct  two  or  more  booths,  or  halls, 

rooms,  or  other  places  for  polling,  to  be  provided 
at  each  Polling-place  ;  and  all  polls  shall  be  taken,  both  at  Elec- 
tions for  shires,  and  for  cities,  burghs,  and  towns,  under  the 
superintendence  of  the  Sheriff,  or  of  a  Substitute  or  Substitutes 
named  by  him,  which  Substitutes  the  Sheriff  is  hereby  empower- 
ed to  name  at  his  own  discretion,  without  observing  the  form^ 
necessary  in  the  appointment  of  ordinary  Substitutes  receiving 
salaries ;  and  each  Substitute  so  superintending  a  Polling-place 
shall  have  the  assistance  of  a  Clerk  or  of  Clerks,  to  be  ap- 
pointed by  the  Shenff,  with  the  concurrence  of  the  candidates, 
if  they  can  agree,  and  by  the  Sberiff-derk  of  the  county  in  case 
of  their  not  agreeing ;  and  each  Poll-clerk  shall  have  with  him 
at  the  Polling-place,  an  authenticated  copy  of  the  register  for 
that  district  of  the  shire,  or  of  the  city,  burgh,  or  town,  or  cities, 
burghs,  or  towns,  attached  to  each  such  Polling-place  entitled  to 
share  in  the  Election  within  the  said  shire,  as  the  case  may  be, 
alphabetically  arranged  as  herein  directed,  acccording  to  which 
copy  the  votes  shall  be  taken.** 

Wri^**  "  XXVIII.  That  writs  for  the  Election  of 

sherifTk,  who  Members  to  serve  for  shires,  or  for  any  city,  burgh, 
shall  fix  and  or  town,  entitled  to  send  a  Member  or  Members 
SeSSoo.*^^'  for  itpelf,  shall  be  directed  as  heretofore  to  the 
Sheriff  of  the  shire ;  and  where  the  Election  is 
for  a  district  of  cities,  burghs,  or  towns,  a  writ  shall  be  directed 
to  the  Sheriff  specified  in  Schedule  (L.)  hereunto  annexed,  and 
shall  be  proclaimed,  as  herein^after  directed,  at  the  town  spe- 
cified in  the  said  Schedule  (L.)  for  each  of  the  said  districts 
respectively ;  and  each  Sheriff  shall  endorse  on  the  back  of  the 
writ  the  day  on  which  he  received  it,  and  shall  within  three  days 
thereafter  announce  a  day  or  days,  which  day  or  days  shall  (ex- 
cept only  in  the  case  of  Orkney,  as  herein-^after  provided)  not  be 
less  than  ten  nor  more  than  sixteen  days  after  that  on  which  the 
writ  was  received,  for  the  Election  or  Elections  within  his 
shire,  and  shall  give  doe  intimation  thereof  by  printed  or  written 
notices  affixed  on  the  doors  of  all  the  parish  churches  (except  as 
herein*after  excepted)  within  the  county,  when  the  Election  is 
for  a  county,  and  of  all  the  parish  churches  in  the  city,  burgh,  or 
town,  or  cities,  burghs,  or  towns,  when  the  Election  is  for  a 
town  or  district  of  towns,  and  also,  where  he  thinks  this  expe- 
dient, by  advertisement  in  the  newspaper  or  newspapers  of 
greatest  circulation  in  the  county  or  district." 

Order  of  "  XXlX.  That  on  the  day  named  bv  the  Sheriff 

Proceedingi  for  the  Election  for  the  shire,  the  Sheriff  shall 
at  Eiectima :  repair  to  the  Market-cross,  or  some  other  conve- 
nient  and  open  place  in  or  immediately  adjoining 
the  county  town,  and  shall  there  publicly  proclaim  the  writ  by 
reading  it;  provided  always,  that  the  writ  for  the  united  coun-< 
ties  of  Claokmannan  and  ITmrosg  shall  be  proclaimed  at  the  town 
of  Dollar ;  and  that  the  writ  for  the  united  counties  of  Elgin  and 
Nairn  shall  be  proclaimed  at  the  town  of  Forres ;  and  that  the 
writ  for  the  united  counties  of  Ross  and  Cromurty  shall  be  pro- 
claimed at  the  town  of  DitigwaU ;  and  if  no  more  than  one  can- 
didate shall,  at  the  time  of  such  proclamation,  be  proposed  for 
the  choice  of  the  Electors,  he  shall,  upon  a  show  of  hands,  forth- 
with declare  the  person  so  put  in  nomination  to  be  duly  elected  ; 
but  if  more  candidates  shall  be  proposed,  and  a  poll  is  demand- 
ed, the  proceedings  shall  be  adjourned  for  a  period  to  be  named 
by  the  Sheriff,  but  not  exceeding  two  free  days,  exclusive  of 
Saturdays  and  Sundays,  and  the  polling  shall  commence  at  the 
places  previously  intimated,  at  nine  of  the  dock  of  the  day  that 
shall  be  named." 

Order  or  "  XXX.  That  where  the  Election  shall  be  for 

atEiertioS        any  dty,  burgh,  or  town,  or  district  of  ciries,  burghs, 
Ibr  Cittaa,  or  towns,  the  Sheriff  to  whom,  as  berein-bbfore 

Burghs,  and        directed,  the  writ  shall  have  been  addressed,  shall, 
^^'^  on  the  day  and  hour  previously  named  by  him  for 

such  Election,  repair  to  the  Market-cross  or  some  other  conve- 
nient and   open  place  in  or  immediately  adjoining  any  town 
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or  bttn^h  aendiDg  m  Member  by  itself  or  that  town  of  any  dJa- 
trict  at  which,  as  hereiiKbefort  directed,  the  writ  for  the  whole 
district  is  to  be  proclaimed,  and  shall  there  piibUely  proclaim 
the  writ  by  reading  it  i  and  if  no  more  candidates  shall  be  pro» 
posed  for  the  choice  of  the  Electors  than  there  are  yacancies  to 
be  filled  up,  he  ehall  declare  the  penon  or  persons  put  in  nomi*> 
aation  to  be  duly  elected,  on  a  show  of  hands ;  it  being  always 
competent  for  any  registered  TOter  residing  or  having  his  quali- 
fication in  any  other  city,  burgh,  or  town,  of  the  district  to  re*> 
pair  to  the  place  where  the  writ  is  thus  proclaimed,  and  to  put 
any  person  in  nomination,  provided  that  voter  shall  first  satisfy 
the  Sheriff  that  he-  is  tntly  registered,  by  producing  an  extract 
of  his  registration,  and  by  taking,  if  required,  the  oath  in  Sche* 
dule  (I.)  annexed;  but  if  more  candidates  shall  be  proposed 
than  there  are  vacancies  to  be  filled  op,  and  a  poll  shall  be 
demanded,  the  proceedings  shall  be  adjourned  for  not  more  than 
three  free  days,  exclusive  of  Saturdays  and  Sundays :  Provid- 
ed always,  that  in  the  district  including  the  town  of  XirkwaU 
in  Orkn^if  the  adjournment  may  be  made  for  any  period  not  ex* 
seeding  seven  free  days ;  and  the  Sheriff  who  proclaimed  ri^e 
writ,  having  thus  fixed  one  particular  day  on  which  the  polls  are 
to  take  place  in  all  the  burghs  of  the  district,  shall  forthwith 
send  a  written  notice  to  each  Sheriff  within  whose  shire  any 
eity,  burgh,  or  town,  of  the  district  is  situate,  that  a  poll  has 
been  demanded,  and  also  of  the  day  on  which  it  is  to  begin ; 
and  each  such  Sheriff  shall  accordingly  appoint  such  a  number 
of  Substitutes  and  Clerks  as  may  be  necessary  to  assist  or  offl- 
eiate  as  before  provided  at  each  of  the  Polling-places  provided 
in  any  of  the  cities,  burghs,  or  towns  of  such  districts  within 
his  county ;  and  the  polling  shall  begin  at  each  such  Polling, 
place  at  nine  of  the  clock  of  the  day  so  appointed,  and  shall  pro- 
ceed thereafter  as  herein-after  provided." 

EKtmrionof  "  XXXI.  In  respect  of  the  remote  situation 

T&me  ror  Rew  of  certain  parts  of  the  county  of  Orknry  and  Shet" 
Srthe^Elec^^  '"'^'  ^^^  ^^  Occasional  difliculty  of  communica- 
tfoD  of  a  ~  tion  therewith,  be  it  enacted.  That  the  Sheriff  of 
Member  for  Orkney t  to  whom  the  writ  for  the  Election  of  a 
'  "^^  Member  for  the  said  county  shall  be  addressed  at 

JTirkwall,  shall,  within  twenty-four  hours  after  receiving  the  same» 
issue  a  precept  to  the  Sheriff-substitute  in  Shetland^  fixing  a 
day  for  the  Election  for  the  said  county,  which  day  shall  not 
be  less  than  twelve,  nor  more  than  sixteen  days,  after  that 
on  which  the  writ  was  received,  and  shall  forwaid  or  transmit 
the  said  precept,  with  the  least  possible  delay,  directly  to  the  said 
Sheriff-substitute  in  Skettand,  who,  immediately  on  receipt 
thereof*  shall  announce  the  day  of  Election  by  notices  on  the 
church  doors ;  and  if  on  the  day  of  Election  more  candidates 
than  one  shall  be  put  in  nomination,  and  a  poll  shall  be  de- 
manded, the  Sheriff  shall  then  adjourn  the  proceedings  for  a  pe- 
riod of  not  less  than  ten  or  more  than  fourteen  days,  and  shall 
within  twenty.four  hours  dispatch  notice  of  this  adjournment 
to  the  Sheriff-subsritnte  of  Shetland,  as  in  the  case  above  pro- 
vided for ;  and  the  polling  shall  commence  accordingly  at  the 
different  Polling-places  in  both  parts  of  the  county  on  the  day 
to  which  the  proceedings  are  aajoumed,  and  shall  proceed  as 
herein-after  directed,  as  in  other  cases  of  polling.** 

^tteonlyto  .  *'  XXXIL  That  no  poll  at  any  Election, 
Iw  kspc  opm  either  for  a  county,  or  a  city,  burgh,  or  town,  or 
Two  D»ya.  district  of  cities,  burghs,  or  towns  shall  be  direct- 
ed to  begin  on  a  Saturday,  or  shall  be  kept  open  for  more  than 
Ofd«r  and  ^^^  consecutive  days,  and  that  only  between  the 
Manner  of  hours  of  nine  in  the  morning  and  four  in  the  ader- 
poiung.  ^0^,1  f^f  ^l^^  g„(  ^^y^  g^  between  the  hours  of 

eight  in  the  morning  and  four  of  the  afternoon  for  the  second 
day :  Provided  always,  that  the  poll  at  any  one  place  may  be 
closed  before  the  termination  of  the  said  two  days  if  all  the  can- 
didates or  their  agents  and  the  Sheriff  shall  agree  in  so  closing 
it :  Provided  also,  that  where  the  proceedings  at  any  Election 
shall  be  obstructed  by  any  nut  or  open  violenoe,  the  Sheriff,  or 
his  Substitute  at  the  place  v^here  the  riot  has  occurred,  may  ad- 
journ the  poll  at  that  place  to  the  following  day  or  some  other 
convenient  time,  and  if  necessary  may  repeat  such  adjournment 
till  such  obstruction  shall  have  ceased,  he  alwaya  giving  notice 
\0  tl^e  Sheriff  who  is  to  make  the  return  of  such  adjournment 
^Wngl^cn  made;  and  any  day  where  the  poll  shall  have  been 


so  a^jounied  at  any  PoUing-places  shall  nol  be  reckoned  one  of 
the  two  days  of  polling  within  the  roeanUig  of  this  Act,  nor 
shall  the  state  of  the  poll  be  finally  declared,  nor  the  result  of 
the  Election  proclsimed,  until  the  poll  so  interrupted  shall  be 
closed  and  transmitted,  as  berein*before  provided,  to  the  She- 
riff who  is  to  make  the  return ;  and  each  Sheriff  in  charge  of 
each  Polling-place  shall  take  care  that  the  attending  Clerk  at  the 
place  has  with  him  a  certified  copy  of  the  aforesaid  idphabetical 
register,  and  shall  receive  the  votes  of  all  persons  then  quali- 
fied to  vote  according  to  the  provisions  of  this  Act,  and  shall 
record  and  progressively  number  each  vote  for  each  Candidate  in 
a  PolUbook,  and  he  and  the  Clerk  shall  subscribe  their  names  to 
each  page  of  the  said  book  before  making  or  allowing  to  be  made 
any  entry  in  the  succeeding  page;  and  the  Poll  book  or  books 
shall  at  the  close  of  the  first  day's  polling  be  publicly  sealed  up 
by  the  said  acting  Sheriff  and  Poll-clerk,  and  be  taken  charge 
of  by  the  said  Sheriff,  and  on  the  commencement  of  the  poll  of 
the  second  day  he  shall  publicly  break  the  seals,  and  then  pro- 
ceed as  formerly ;  and  immediately  after  the  poll  at  his  Polling- 
place  is  finally  closed,  the  officiating  Sheriff  shall  forthwith  seal 
up  and  transmit  or  deliver  the  said  Poll-books  to  the  Sheriff  act- 
ing as  the  returning  officer  for  the  shire." 

Sti^tfto  '<  XXXIIL  That  the  Sheriff  to  whom  th« 

make  Bccomi,  said  FoU-books  have  been  transmitted  or  delivered 
fte^ftr  couo-     ghali  q^  {^^  ^  next  but  one  after  the  close  of 

the  poll  funless  such  day  shall  be  Swnday,  and 
then  on  the  Monday  following,)  openly  break  the  seals  of  the 
said  PolUbooks,  and  cast  up  the  number  of  votes  as  they  appear 
on  the  said  several  books,  and  shall  openly  declare  the  state  and 
result  of  the  poll,  and  make  proclamation  of  the  Member  or 
Members  chosen,  not  later  than  two  of  the  clock  of  the  after- 
noon of  the  said  day,  and  shall  forthwith  make  a  return  in  tb« 
form  presently  used  (as  nearly  as  may  be),  in  terms  of  the  writ, 
under  his  hand  and  seal,  to  the  Clerk  of  the  Crown  in  England; 
and  if  the  votes  shall  be  equal,  he  shall  make  a  douUe  re« 
turn.** 

Returns  for  ''  XXXIV.  That  where  the  Election  is  for 

Burgha.  ft&  one  city,  burgh,  or  town  sending  a  Member  or 
two  Members  by  itself,  or  for  a  district  of  towns  lying  wholly 
within  one  nhire,  the  said  PolUbooks  shall  be  transmitted  to  and 
the  return  made  by  the  Sheriff  of  the  shire  within  which  such 
city,  burgh,  or  town,  or  district  shall  be  situate ;  and  where  the 
Election  shall  be  for  a  district  or  set  of  burghs  or  towns  lying  in 
different  shires,  the  said  Poll-books  shall  be  severally  transmitted 
in  the  first  instance  to  the  Sheriffs  of  the  several  shires  within 
which  any  of  the  said  burghs  or  towns  shall  be  situate,  and 
thereafter  the  other  Sheriffs  shsll  transmit  the  said  Poll 'books 
to  the  Sheriff  to  whom,  as  hereiu  provided,  the  writ  shall  have 
been  directed,  by  whom  the  votes  shall  be  summed  up,  and  the 
result  declared,  and  the  return  of  the  person  or  persons  duly 
elected  shall  be  made,  as  above,  to  the  Clerk  of  the  Crown  in 
England*'* 

Voten  In  **  XXXV.  That  no  person  not  now  on  the 

Burgh*  not  roll  of  Freeholders  shall  be  admitted  to  daira  or 
c  ^**?  *"h***  ^^  ^'^^^  "^  *^^  Election  for  any  shire  in  respect  of 
thfTBurgh?  (^"y  subject  situate  within  the  limits  of  any  city, 
situate,  nor  burgh,  or  town  entitled  to  send  or  to  contribute 
viesvecsa.  towards  sending  a  IMember  to  Parliament;  nor 

shall  ary  person  be  admitted  to  claim  or  to  vote  in  the  Election 
for  any  city,  town,  or  burgh,  in  respect  of  any  subject  not  situate 
within  the  linuts  of  the  siiid  city,  town,  or  burgh.*' 

p^„,  ^  "  X  X  X  V  L  That  no  Sheriff  shsll  be  entiUed, 

eutit'flii  to  from  and  after  the  passing  of  this  Act,  to  vote  at 

rio^^  *"  ***  ""^  election  for  any  Member  of  Parliament  to  be 
holden  within  the  county  or  combined  counties  of 
which  he  shall  be  Sheriff;  and  that  no  Sheriff-substitute, and  no 
Sheriff- clt*rk  or  Deputy  Sheriff- clerk,  shall  be  entitled,  from  and 
after  the  passsing  of  this  Act,  to  vote  or  to  be  elected  at  any 
election  for  a  Meml>er  to  serve  in  Parliament  for  the  shire  of 
which  he  is  the  Sheriff- substitute  or  Sheriff-clerk ;  and  no  Town*, 
clerk  or  Depute  Town-clerk  shall  be  entitled  to  vote  or  to  be 
elected  for  the  city,  burgh,  town,  or  district  in  wUich  he  is  such 
clerk ;  and  no  Sheriff-subHtitute,  Sheriff-clerk,  qr  Town-clerk 
shall,  after  the  passing  of  this  Act,  directly  or  indirectly,  act  as 
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•n  ^ent  for  any  candidate  in  woj  matter  connected  with  or  pre- 
paratory to  any  ejection  for  the  eounty  or  biugb  respectively  in 
which  soch  peraons  shall  be  respectively  Sheriff-^ubatitutey 
Sheriff-clerk,  or  Town-deilc.'' 

Ekkst  COM  or  "  XICX  VIL  That  from  and  after  the  end  t>f 
SoAch  Pens  this  present  Parliament  the  eldest  Sons  of  Scotch 
aarbeeiected.  p^„  gjyjj  |^  entitled  to  be  registered  and  to  yote 
at  ali  elections  for  Members  of  Parliament  for  Scotland,  and 
shall  also  be  entitled,  thodgh  not  so  registered,  to  be  elected  to 
serve  as  such  Membere  for  any  county,  city,  bnrgh,  or  town,  or 
dpstnet  of  btnghs,  in  Scotland  t  en^  that  after  die  tod  of  this  pre* 
^ent  Parliament  no  Member  for  any  eounty  in  Scotland  shall  be 
required  to  be  qualifi^  as  an  elector  or  to  hold  any  superiority 
within  such  county.**  * 

P^,jy  „  "  XXX VIIL    That  if  any  Sherift  Sheriff- 

ctReen  tbK  substitute,  Sberiff-derk,  Town-derk,  or  an^  per- 
KnjKh  of  g^n  whatsoever  shall  wilfully  contravene  or  disobev 

the  provisions  of  this  Act,  or  any  of  them,  with 
respect  to  anj  matter  or  thing  which  such  Sheriff,  Sheriff-sub- 
stitute, Sbenff^erk,  Town-derk,  or  other  person  is  hereby  re- 
quired to  do,  he  shall  for  such  his  offence  be  liable  to  be  sued  in 
the  Coort  of  Session  bv  any  registered  voter,  candidate,  member 
•ctaally  returned,  or  other  party  aggrieved*  for  the  penal  snm  of 
FJTe  Hundred  Pounds ;  and  the  Jury  before  whom  such  action 
5hali  be  tried  may  find  their  verdict  for  the  full  sum  of  Five 
Hundred  Pounds,  or  for  any  less  sum  which  the  said  Jury  shall 
ibink  it  just  that  anch  party  defender  should  pay  to  such  party 
par»uer ;  and  the  defender  in  such  action  bdng  convicted  shall 
paj  such  penal  sum  so  awarded,  with  full  coats  of  soit,  to  the 
party  who  may  sue  for  the  same,  without  prcgudioe,  however,  to 
the  right  of  any  party  aggrieved  by  the  misconduct  of  any  Sheriff 
aft  retamiog  officer  to  recover  such  damages  for  a  fdse  return  aa 
he  may  be  entitled  to  at  common  law  or  by  virtue  of  any  Statute 
now  in  force  :  Provided  dways,  that  eveir  auch  action  shall  be 
raised  within  four  calendar  months  next  after  the  cause  of  action 
has  arisen,  and  that  notice  in  writing  shall  be  giv^n  to  the  de- 
fender at  least  one  month  before  the  raising  of  any  such  action, 
siffned  by  the  party  raising  such  action,  or  his  agent,  and  setting 
forth  the  ptace  of  abode  of  the  party  signing  the  same :  Pro* 
rided  also,  that  any  such  defender  against  whom  any  judgment 
shall  have  been  recovered  in  any  such  action  shall  be  allowed  to 
plead  such  iudgmcnt  as  a  bar  (o  any  other  action  which  may  be 
brmight  ai^mst  him  for  the  same  matter  or  thing,  and  such  other 
•rtion  being  thereupon  dismissed,  such  defento  shall  recover 
his  full  costs  thereof.** 

Ppnoas  n«ia.  **  XXX IX.  That  every  person  claiming  to  be 
^^  S,  ?^  rf^tered  sbdl  at  the  time  of  making  such  claim 
iwoShiliiiiga.    ^^^  f^  ^f  Ywo  Shaiings  for  the  use  of  the 

Sberiff-eierk  or  to  the  Town-derk  receiving  sudi  claim  :  ont  of 
v4iirh  monies  the  said  Clerks  respectively  thdl  be  obliged  to 
proride  all  the  books,  and  to  ^form  dl  the  Clerk's  business  ne- 
cnsary  for  makinf^  up  the  registers,  and  making  copies  thereof 
for  the  different  PoUing-plaees  in  the  shire  or  buigh.** 

Certain  allow.  ''XL.  That  the  monies  which  are  now  in  use 
aws»  to  to  be  allowed  to  the  Sheriffs  in  their  accounts 

IJJ^J^J^  with  the  Exchequer,  for  executing  writs  for  Elec- 
B^KVhs.  rions  shall  continue  to  be  allowed  to  them  on  such 

rkfkJKarcio  accounts;  and  that  all  haHs,  rooms,  booths,  or 
^^^^^Rdbycan-  ^^^^^  places  hired,  constructed,  or  prepared  for 
taking  the  polls  shall  be  so  hired,  coastruetedi  or 
prepared  by  contract  with  the  Candidates,  or,  if  they  cannot 
aj^e,  by  the  Sheriff-H'lerk,  at  thdr  joint  and  equal  expenae : 
Prorided  dways,  that  the  expense  of  such  hiring  or  construction 
at  any  one  Polling- place  for  a  coun^shdl  not  exceed  the  sum  of 
Thirty  Pounds,  nor  the  sum  of  Twenty  Pounds  at  any  one 
Pollinf^-place  in  any  city,  burgh,  or  town ;  and  the  Candidates 
shall  further  be  bound  to  pay  and  contribute  among  liiem  to  each 
PolUderk  One  Guinea  per  day,  and  in  like  manner  to  contribute 
azid  pay  a  certain  fee  to  each  Sheriff  or  Sheriff-substitute,  for 
superintending  the  polls,  the  amount  of  which  fee  sbdl  in  no 
rase  exceed  the  Sum  of  Three  Gaineas  per  day  for  each  such 
Sheriff  or  Sobalitute ;  and  the  Candidates,  in  aJl  cases  where  a 
poH  oaa  naefi  vosBancieflt  saaH  mi  fwe  flianner  ne  Dounfl  to  oe— 
fny  the  neceasary  ezpenses  incucred  by  the  Sheriff  or  Sheriff- 


derks  or  Town-clefka  in  the  transmiadon  of  precepts,  inrima^ 
tiona,  poU-books,  or  other  communications  required  or  enjoined 
by  this  Act;  and  if  any  person  shall  be  proposed  as  a  Candidate 
without  his  consent,  the  person  so  proposing  him  shall  be  liable 
to  defray  his  share  of  dl  these  expenses  in  like  manner  as  if  ha 
had  been  a  Candidate  himself." 

Ranaiien.  "XLI.  Thateach  Sheriff  shallbe  entitled  to  nuke 

ItoDof  8he^        a  chafge  for  the  time  and  labour  employed  in  in»- 
toSioD  J*****    vestigsting  and  dispositig  of  the  dums  and  objec- 
'  tions  above  spedfied,  either  originally  in  bis  own 

county,  or  there  or  elsewhere,  as  a  Judge  of  Appeal,  which 
charge  shdl  not  be  none  than  Five  Guineas  for  every  period  of 
eight  hours  employed  by  him  or  by  any  Assistant  Sheriff  or  Ad^- 
vocate  to  be  appointed  in  the  manner  by  this  Act  authorised 
and  directed,  exclusively  in  any  such  investigations,  over  and 
above  his  or  their  reasonable  travdling  expenses;  and  which 
charge  shdl  be  audited  and  examined  in  the  Exchequer,  and 
allowed  in  whole  or  in  part,  as  may  seem  just,  in  the  same  man^. 
ner  as  other  charges  hitherto  included  in  the  annual  accounts  of 
such  Sheriffs,  the  sdd  cbaige  to  be  dways  stated  in  Exchequer 
aa  soon  aa  conveniently  may  be  after  the  doty  ie  performed,  and 
to  be  there  audited  and  dlowed  at  the  first  settlement  of  eaek 
Sheriff's  account  which  shdl  thereafter  take  place :  Provided 
always,  that  no  charge  shall  in  any  case  be  allowed  for  a  greater 
number  of  hours  so  employed  by  such  Sheriff  and  by  tnick  As- 
nstants  in  origindly  deciding  on  the  claims  in  any  one  county 
than  thirty  periods  of  eight  hours  for  each  such  Sheriff  and  As* 
sistant  respectively.*' 

Substitute  "  XL  11.  That  when  any  Sheriff  who  is  here^ 

may  act  where  in-before  required  to  examine  and  dedde  on  the 
gnuruoder  claims  for  registration  within  his  county,  or  to 
whom  any  writ  for  election  is  directed,  shall  be 
ineapadtated  from  acting  by  sickness  or  unavoidable  absence^ 
one  of  his  ordinary  Substitutes  may  act  in  his  stead,  provided  he 
hold  a  aubatitiition  speddly  authorising  him  to  do  so :  Pn>- 

Assiitant  She.    ^^^^  ^^^f  ^^^  ^^  *^^  Sheriffs  of  the  counties  of 
ri A,  ac  to     '    Edinburgh,  Lanark,  Fife,  Forfar,  Aberdeen,  Perth, 
certain  Cowu      j^^  Inverness,  Benfrew,  or  Orkney  and  S/tetland, 
^  or  any  of  them,  shall,  after  the  pasnng  of  this 

Act,  represent  to  the  Lord  President  of  the  Conrt  of  Session, 
that,  l>y  reason  of  the  great  number  of  ddms  of  registrarion  pre- 
sented or  likely  to  be  presented  in  such  counties,  it  will  be  im^ 
pcacticable  for  then,  without  asdstance,  to  dispose  of  such 
claifoa  within  the  period  limited  by  this  Act,  then  and  in  that 
case,  It  shdl  be  eompetent  to  the  said  Lord  Preddent,  bdng 
satisfied  of  the  correctness  of  such  representation,  and  he  la 
hereby  reqmred  to  nominate  and  appoint  one  or  more  other 
Sheriffs  or  Advocates  of  at  least  four  years'  standing,  to  assist 
in  disposing  of  the  sdd  claims  within  the  sdd  counties  or  any 
of  them  ;  and  all  judgments  pronounced  by  the  sdd  Assistant 
Sheriffs  or  Advocates,  shall  be  liable  to  be  appeded  from  as  if 
they  had  been  pronounced  by  the  Sheriff  of  the  county.** 

"  XLIIL  That  the  notices  required  by  this 
Chu^  Dooii  ^ct  to  be  given  at  church  doors  shdl  not  be  ne- 
not  required  cessary  at  any  of  the  churches  in  the  Islands  of 
&ifSy°  ^orth  Uist,  South  Viet,  Bmrra,  Harris,  or  Big,  in 

the  county  of  Inverness,  nor  at  any  of  the  churches 
in  the  Island  of  Lewis  in  the  couirty  of  Iloss,  nor  at  any  of  the 
churches  in  the  Iskinds  of  Tiree,  Coll,  or  Gigha,  in  the  county 
of  Argyle,  nor  at  any  of  the  churches  in  the  county  of  Orkney 
and  Shetland,  except  in  such  as  are  in  what  is  nailed  the  mdm- 
land  of  Orkney  and  Shetland  respectivdy." 

Rogue  Monej  "  XL IV.  That  the  assessment,  collection,  and 
to  be  ander  management  of  the  money  termed  the  **  Rogue 
at^^SS^^  Money,"  which  is  now  vested  in  certain  meetings 
sionenofSup-  of  the  Freehdders,  shdl  be  transferred  to  the 
I>^7«  Commissioners  of  Supply  at  their  ordinary  stated 

meetings,  and  they  shall  be  bound  to  collect  and  apply  it  for  the 
same  purposes  as  heretofore." 

Functions  ol  **  XLV.  That  all  po^en,  duties,  and  functions 

Mating  of  now  vested  in  or  exigible  from  any  meeting  of  F^ec* 

SjjJlj5l3'|^  holders,  by  any  law  or  statute  in  force  at  the  die* 

CommiMioo.  solution  of  this  present  Parliament,  shall  there^ 

en  of  Supply,  i^i^,  [^^  transferred  to  and  vested  in  the  sdd  Cow- 
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missioners  of  Supply,  vbo  shall  exercise  and  discharge  the  same 
at  their  regular  meetings,  as  fully  and  effectually  as  the  said  meet- 
ings of  Freeholders  might  previously  have  exercised  or  dis- 
chained  them." 

Mmning  of  "  XLVI.  That  the  word  "  Sheriff"  shall  be 

certain  Wordi  held  to  include  the  word  "  Stewart ;"  and  the 
in  thiM  Act.  words  «  Sheriff-substitute"  shall  be  held  to  in- 
clude the  words  "  Stewart-substitute ;"  and  that  the  words 
«  Shire"  or  *•  County"  shall  be  held  to  include  the  word 
**  Stewartry ;"  and  the  words  ««  Sheriff  clerk"  shall  be  held  to  in- 
clude the  words  "  Stewart-clerk/'  and  ••  Sheriff-clerk  depute, 
and  Stewart-clerk  depute ;"  and  the  words  ««  Town-clerk"  shall 
bo  held  to  include  the  words  "  Town-clerk  depute:"  Provided 
Mimomen.  °^^^*  ^^^^  ^^  misnomer  or  inaccurate  description 
of  any  person  or  place  in  any  writing  made  in  the 
form  of  any  Schedule  to  this  Act  annexed,  or  in  any  list  or  re- 
gister or  notice  made  under  authority  of  this  Act,  shall  in  any 
way  prevent  or  abridge  the  operation  of  this  Act,  provided  that 
such  pereon  or  place  shall  be  so  designated  in  such  writing,  list, 
register,  or  notice  as  to  be  commonly  understood :- Provided 
also,  that  no  appeal  shall  be  competent  to  any  Sheriff  or  Stewart 
from  any  thing  which  may  be  done  by  their  Substitutes  in  the 
execution  of  this  Act." 


All  former 
Laws  repeal- 
cd  where 
contrary  to 
thii  Act 


"  XLVII.  That  all  Laws,  Statues,  and  Usages 
now  in  force  respecting  the  Right  of  Electing, 
the  Qualifications  of  Electors,  and  the  actual  Elec- 
tion of  Membera  to  serve  in  Parliament  for  that 
part  of  Great  Britain  called  Scotland,  shall  be  and  the  same  are 
hereby  repealed  in  so  far  as  they  are  inconsistent  or  at  variance 
with  the  Provisions  of  this  Act :  Provided  always,  that  the  same 
shall  be  in  force  in  all  other  respects  whatsoever." 

gjjWlng  for  «i  XL  VIII.  That  if  a  dissolution  of  the  pre^ 

caw  Pariiak  >®Qt  Parliament  shall  take  place  after  the  passing 
nent  be  of  this  Act,  but  before  the  firat  day  of  December 

dinoived.  jj,  ^^^  present  year,  in  such  case  such  pereons  only 

shall  be  entitled  to  vote  in  the  Election  of  Members  to  serve  in 
a  new  Parliament  for  any  county,  city,  burgh,  or  town,  or  dis- 
trict of  cities,  burghs,  and  towns,  as  would  have  been  entitled  to 
be  inserted  in  the  respective  lists  of  voters  for  the  same  directed 
to  be  made  under  this  Act  if  the  day  of  Election  had  been  the 
day  for  making  out  such  respective  lists,  and  all  peraons  shall  be 
entitled  to  vote  in  such  Election  although  they  may  not  be  re- 
gistered according  to  the  provisions  of  this  Act,  any  thing  herein 
contained  notwithstanding ;  and  the  Polling  at  such  Election  for 
any  county  may  be  continued  for  fifteen  days,  and  the  Polling  at 
such  Election  for  any  city,  burgh,  or  town,  or  district  of  cities, 
burghs,  or  towns,  may  be  continued  for  eight  days,  any  thing 
herein  contained  notwithstanding." 


Schedules  to  fvhich  the  preceding  Act  refers. 


SCHEDULE  (A.) 

Counties  to  return  One  Member  each, 

**  Aberdeen.  Argyle.  Ayr.  Banff.  Bute.  Berwick.  Caith- 
ness. Dumbarton.  Dumfries.  Edinburgh.  Fife.  Forfar. 
Haddington.  Inverness.  Kincardine.  Kirkcudbright.  La- 
nark. Linlithgow.  Orkney  and  Shetland.  Peebles.  Perth, 
exclusive  of  the  Parishes  of  Tulliallan,  Culross,  Muckharr,  Lo- 
gic, and  Fossaway,  annexed  to  Kinross  and  Clackmannan  by 
Schedule  (B.)  Renfrew.  Roxburgh.  Selkirk.  Stirling,  ex- 
clusive of  the  Parish  of  Alva,  annexed  to  Kinross,  &c.  by  Sche- 
dule (B.)     Sutherland.     Wigton." 

SCHEDULE  (B.) 

Combined  Counties^  each  Two  to  return  One  Member. 

**  Elgin  and  Nairn.  Ross  and  Cromarty.  Clackmannan  and 
Kinross,  together  with  that  part  of  Perthshire  which  constitutes 
the  parishes  of  Tulliallan,  Culross,  and  Muckhart,  and  the 
Perthshire  portions  of  the  parishes  of  Logic  and  Fossaway,  and 
that  part  ot  the  shire  of  Stirling  which  constitutes  the  parish  of 
Alva." 


SCHEDULE  (C.) 

Towng  to  return  Two  Membert  each. 

"  Edinburgh.     Glasgow." 

SCHEDULE  (D.) 

Townt  to  return  One  Member  each, 

"Aberdeen,     I^aisUy.     Dundee.     Greenock.     Perth." 

SCHEDULE  (E.) 

Combined  Burghs  and  Townst  each  Set  or  DistrictJohUiy  to  return 

One  Member, 

"1.  Kirkwall,  Wick,  Domock,  Dingwall,  Tain,  Cromarty— 
jointly. 

2.  Fortrose,  Inverness,  Nairn,  Forres — jointly. 

S.  Elgin,  CuUen,  Banff,  Inverury,  Kintore,  Peterhead  — 
jointly.  ■ 

4.  Inverbervie,  Montrose,  Abetbrothwick,  Brechin,  Forfar — 
jointly. 

5.  Cupar,  St  Andrews,  Anstmther  Easter,  Anstrtither  Wester, 
Crail,  Kilrenny,  Pittenweem — jointly. 

6.  Dysart,  &irkaldy,  Kinghom,  Burntisland — jointly. 

7.  Inverkeithing,  Dunfermline,  Queensferry,  Culross,  Stir- 
ling— ^jointly. 

8.  Renfrew,  Ruthei^Ien,  Dumbarton,  Kilmarnock,  Port- Glas- 
gow—jointly. 

9.  Haddington,  Dunbar,  North  Berwick,  Lauder,  Jedbuiigh — 
jointly. 

10.  Leith,  Portobello,  Musselborgh^ointly. 

11.  Linlinthgow,  Lanark,  Falkirk,  Airdrie,  Hamilton— jointly. 

12.  Ayr,  Irvine,  Campbellton,  Inverary,  Oban — ^jointly. 

13.  Dumfries,  Sanquhar,  Annan,  Lochmaben,  Kirkcndbright 
— jointly. 

14.  Wigton,  New  Galloway,  Stranraer,  Whithorn— jointly." 

SCHEDULE  (F.)  (Part  First) 

^*  Shire  or  Town  of 
I  jt.  B,  ^^Designation"]  hereby  claim  to  be  enrolled  as  a  Voter 
in  the  County  \pr  Town]  of  as  Proprietor  [Tenant 

or  Occupant]  of  the  Lands  [or  Houses,  Feu  Duties,  et  cetera,^ 
of  in  the  Parish  \pr  Town]  of  and 

County  of  ;  and  fin  Cases  within  Burgh  J  in  support 

of  my  Claim  I  produce  herewith  a  [Disposition,  Seisin,  Lease, 
et  cetera,  of  Date,  el  cetera,  as  the  Case  may  6^.] 

(Date,)  (Signed)         A.  B." 

SCHEDULE  (F.)  (Part  Second.) 

"  No.  lodged  with  me  C,  D.  Schooloiaster  of 

or  Town  Cleric  of  in 

Shire,  this  day  of 

(together  with  the  Disposition,  Seisin,  Lease,  et  cetera,  above 
written,  in  cases  of  claims  within  Burghs). 

(Signed)        C.  i>." 

SCHEDULE  (G.)  (No.  1.) 

FOR  COUNTIES. 
Form  of  Register  Book  to  be  kept  by  Sher^-Oerk, 


No. 


i 


1 1 

in 


i^.A 


1882.] 
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SCHEDULE  <G.)  (No.  2.) 

FOE  TOWNB. 

Form  of  Regisier  to  be  kepi  by  Tawn-Oefi. 


So. 


1 


s 


I 


I 


I 


¥ 


1^ 


SCHEDULE  (H.)  (Part  First.) 

**  Shire  or  Town  of 
I  E,  F.  object  to  the  Claim  of  ^.  i?  to  be  admitted  [or  to 
condone  on  the  Roll]  as  a  Voter  for  the  Shire  or  Town  of 

on  the  following  Ground ;  [here  may  be  ttaied  Mhortly  the 
Ground^  as  that  Property  or  Occupancy  not  of  avfficient  Valve  ; 
tkai  Ike  Party  is  not  or  has  ceased  to  be  Proprietor,  Tenant,  or 
Occupants  tkai  he  hat  not  paid  Taxet;  that  he  is  personally  diS" 
f^eUfiedf  as  being  a  Minor,  a  Jhtuout  Person,  an  Officer  of  the 
Revenue,  ei  cetera  i'\  and  I  crave  to  be  heard  on  the  said  Ob- 
jection before  the  Sheriff. 

r Date  J  (Signed)        E.  P." 

SCHEDULE  (H.)  (Part  Second.) 

"  Objections  to  Na  lodged  with  me 

G.  H.,  Schoolmaster  or.  Town-CHerk,  this  Day  of 

(Signed)  G.  H,** 

SCHEDULE   (L) 

^1  A.  B.  do  solemnly  swear  [or  affirm].  That  I  am  the  in- 
dividual described  in  the  Register  for  as  J,  B, 
of  [here  insert  description  in  the  same  words 
as  canlained  in  the  Begisier']  $  that  I  am  still  the  proprietor  [or 
occupant]  of  the  property  for  which  I  am  so  registered,  and  hold 
the  same  for  my  own  benefit,  and  not  in  trust  for  or  at  the  plea- 
sure of  any  other  person ;  and  that  I  have  not  already  voted  at 
this  Election." 

SCHEDULE  (K.) 

"  I  A.  B.  do  solemnly  swear  [or  affirm],  that  I  have  not 
received  or  had,  by  myself,  or  any  person  for  my  use  or  bene- 
fit, any  aam  or  sums  of  money,  office,  place,  or  employment,  gift 
or  reward,  or  any  promise  or  security  for  any  money,  office,  or 
gift,  in  order  to  give  my  vote  at  tfau  Election.** 


SCHEDULE  (L.) 


Tmtm  where  tlie  Writ  fbr  Dtotrictiif 
to  be  pnietairaed. 

Lrifh,  for  the  IKitrict  to  which  It  belong!       . 
Wicfc,  for  the  Dirtrict  to  wMch  U  befcmgf 
lavcTDOM,  for  the  Diatrict  to  which  it  belonfi 
Bgio,  fbr  Che  District  to  which  it  belongs 
Mootfose,  fbr  the  Discrtct  to  which  It  belongs 
SMot  Andrrwi,  for  the  District  to  which  it  belongs 
Kirkahlj,  fbr  the  District  to  which  it  belongs 
auriing,  fcr  the  DIstriet  to  which  it  belongs 
Kitanarnock.  fbr  the  District  to  which  it  belongs 
Haddington,  fbr  the  District  to  which  it  belongs 
Dumfries.  Ibr  the  District  to  which  it  belongs 
Wigton,  for  the  District  to  which  it  belongs 
Ayr,  Cor  the  District  to  which  It  belongs 
Falkiik,  te  the  DMtict  to  which  itbebngs 


Sberfft  to  whom  the  Writ 
is  to  be  Sfddresssd, 

SherifTof  Edinburgh. 
Sheriff  of  Caithness. 
Sheriff  of  Inremcss. 
Sheriff  of  Elgin  ft  Monj, 
Sheriff  of  Forfv. 
Sheriff  of  Fife; 
Sheriff  of  FIfb. 
Sheriff  of  StIriing. 
Sheriff  of  Ayr. 
Sheriff  of  Haddingtoa 
Sheriff  of  Dumfries. 
Sheriff  of  WigtoQ. 
Sheriff  of  Ayr. 
Sheriff  of  Stirling. 


SCHEDULE  (M.) 

TOWNS  TO  BETURN  TWO  MEMBERS  EACH. 

Edinburgh* 

"  From  a  point  on  the  road  from  Leith  to  Qaeensferry  which 
is  distant  four  hundred  yards  (measured  along  such  road)  to  the 
west  of  the  point  at  which  the  same  meets  the  Inverleith  Road 
■t  the  hooa^  called  Golden  Acre,  in  a  straight  line  to  the  nurtb- 
westcm  comer  of  the  sncloture  of  John  Watson's  Institution ; 


thence  in  a  straight  line  to  the  second  stone  bridge,  marked  No. 
%  on  the  Union  Canal ;  thence  in  a  straight  line  to  the  point  at 
which  the  western  wall  of  theindosureof  the  Lunatic  Asylum  at 
Momingside  meets  the  Jordan  or  Pow  Burn  ;  thence  down  the 
Jordan  or  Pow  Bum  to  a  point  which  is  distant  one  hundred  and 
fifty  yards  (measured  along  such  Bum)  below  the  Arch  over  the 
same  on  the  Carlisle  Road ;  thence  in  a  straight  line  to  the  summit 
of  Arthur's  Seat ;  thence  in  a  straight  line  to  the  point  at  which  the 
Feeder  enters  the  western  side  of  Lochend  Loch ;  thence  in  a 
straight  line  to  the  point  at  which  Pilrig  Street  joiAs  Leith  Walk ; 
thence  along  Pilrig  Street  and  the  Bonnincton  Road  to  the  point 
at  which  the  Utter  meets  the  ro&d  from  Leith  to  Queensferry  ; 
thence  along  the  road  from  Leith  to  Queensferry  to  the  point 
first  described.'* 

Gltisgow* 

*'  From  the  point,  on  the  west  of  the  Town,  at  which  the 
River  Kelvin  joins  the  River  Clyde,  up  the  River  Kelvin  to  a 
point  which  is  distant  one  hundred  and  fifty  yards  (measured 
along  the  River  Kelvin)  above  the  point  at  which  the  same  ia 
met  by  the  Park  Wall  which  comes  down  thereto  from  Wood- 
side  Road ;  thence  in  a  straight  line  to  a  point  on  the  Great 
Canal  which  is  distant  one  hundred  jrards  (measured  along  the 
Great  (^nal)  below  Deny  Bridge;  thence  along  the  Great  Ca- 
nal and  the  Cut  of  Junction  to  the  Bridge  over  the  Cut  of  Junc- 
tion on  the  Stiriing  Road;  thence,  eastward,  along  the  Low 
Gamgad  Road  to  a  point  which  is  distant  one  hundred  and  fifty 
yards  (measured  along  the  Low  Garngad  Road)  to  the  east  of 
the  Bridge  over  the  Grimston  Bum  ;  thence  in  a  straight  line  to 
a  point  on  the  road  to  Edinburgh  by  Airdrie  which  is  distant 
one  hundred  yards  (measured  along  the  said  road  to  Edinbuigh) 
to  the  east  of  the  point  at  which  the  same  is  joined  by  the  road 
to  Edinburgh  through  the  village  of  Westmuir ;  thence  in  a 
straight  line  to  the  point  at  which  the  River  Clyde  is  joined  by 
Harvie's  Dyke ;  thence  down  the  River  Clyde  to  the  point  at 
which  the  same  is  joined  by  the  Polmadie  Bum;  thence  up  the 
Polmadie  Burn  to  the  point  at  which  the  same  is  joined  by  the 
Little  Govan  Bum;  thence  up  the  Little  Govan  Bum  to  the  point 
at  which  the  same  is  divided  into  two  branches  in  coming  down 
from  Govan  Hill ;  thence  in  a  straight  line  to  the  eastern  extremity 
of  the  Butterbiggins  Road ;  thence  along  the  Butterbiggins  Road,' 
and  in  a  line  in  continuation  of  the  direction  thereof,  to  the  Kin- 
ninghouse  Burn ;  thence  in  a  straight  line  to  the  Shiels  Bridge 
over  the  Paisley  and  Androssan  C^nal ;  thence  in  a  straight  line 
to  the  point  at  which  the  River  Clyde  is  joined  by  the  Plantation 
Bum ;  thence  down  the  River  Clyde  to  the  point  first  described.** 

TOWN'S  TO  RETURN   OHE  MEMBER  EACH. 

Aberdeen* 

"  From  the  point,  on  the  north-west  of  the  Town,  at  which  the 
Scatter  Burn  joins  the  River  Don,  down  the  River  Don  to  the 
point  at  which  the  aame  joins  the  Sea ;  thence  along  the  Sea 
Shore  to  the  point  at  which  the  River  Dee  joins  the  S^ ;  thence 
up  the  River  Dee  to  a  point  which  is  distant  one  hundred  yarda 
(measured  alonff  the  River  Dee)  above  the  Bridge  of  Dee ; 
thence  in  a  straight  line  to  the  point  at  which  the  March  between 
the  parishes  of  Old  Machar  and  Banchory  Davenick  crosses  the 
Old-  Dee^ide  road ;  thence,  northward,  along  the  March  between 
the  parishes  of  Old  Machar  and  Banchory  Davenick,  and  Old 
Machar  and  Newhills,  to  the  point  first  described.** 

Paisley. 

"  From  the  summit  of  Byres  Hill,  on  the  north-east  of  the 
Town,  in  a  straight  line  to  the  point  near  Knock  Hill  at  which 
the  Renfrew  Road  is  joined  by  a  road  from  Glasgow ;  thence  in 
a  straight  line  to  the  summit  of  Knock  Hill ;  thence  in  a  straight 
line  to  the  northern  gable  of  the  Moss  Toll- House  on  the 
Greenock  road ;  thence  in  a  straight  line  in  the  direcrion  of  the 
chimney  of  Linwood  Cotton  Mill  to  the  point  at  which  such 
straight  line  cuts  the  Candren  Bum ;  thence  up  the  (^ndren 
Burn  to  the  point  at  which  the  same  is  joined  by  the  Braidiland 
Burn  at  the  Bridge  over  the  same  on  the  Johnstone  Road ;  thence 
up  the  Braidiland  Burn  to  a  point  which  is  distant  five  hundred 
yards  (measured  along  the  Braidiland  Burn)  above  the  said 
Bridge  ;  thence  in  a  straight  line  to  Meikleridge  Bridge  over  the 
Ondren  Bum ;  thence  in  a  straight  line  to  the  point  at  which 
the  old  Neilston  Road  leaves  the  new  Neilston  Road ;  thence  in 
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ascra%bt  line  to  the  Bumniit  of  Dykebar  Hill;  tbence  in  a 
■traight  line  to  a  point  which  is  one  hundred  yards  due  norths 
east  of  the  summit  of  Bathgo  Hill ;  thence  in  a  straight  line  to 
the  point  first  described." 

Dundee, 

**  From  the  point,  on  the  east  of  the  Town,  at  which  the  Shore 
of  the  Firth  or  Tay  would  be  cut  by  a  straight  line  to  be  drawn 
from  the  Tower  (in  Fife)  of  Mr  Dalgleish  of  Scotscraig  to  the 
point  at  which  the  Stobsmuir  Road  is  joined  by  the  old  road  by 
Stobftmuir  and  Cleplngton  and  the  old  Cniigie  Road,  in  a  strsight 
line  to  the  said  point  at  which  the  Stobsmuir  Road  is  joided  by 
the  old  road  by  Stobsmuir  and  Clepington  and  the  old  Crsigie 
Road ;  thence,  westward,  along  the  old  road  by  Stobsmuir  and 
Clepington  to  the  point  called  Kings  Cross,  at  which  the  several 
boundaries  of  the  parishes  of  Dundee,  Strathmartin,  and  Liff 
meet ;  thence  in  a  straight  line  to  a  point  on  the  Liff  Road  which 
is  distant  twelve  hundred  yards  (measured  along  the  Liff  Road) 
to  the  west  of  the  point  at  which  the  Newtyle  Road  leaves  the 
same ;  thence  in  a  straight  line  drawn  due  south  to  the  Shore  of 
the  Firth  of  Tay;  thence  along  the  Shore  of  the  Firth  of  Tay 
to  the  point  first  described.** 

Greenock, 

**  From  the  Doint,  on  the  west  of  the  Town,  at  which  the 
Shore  of  the  Firth  of  Clyde  is  met  by  the  Mardi  between  the 
parishes  of  Greenock  and  Innerkip,  up  the  said  March  to 
chat  point  thereof  which  is  nearest  to  the  southern  point  of  the 
ridge  of  Bow  Hill ;  thence  in  a  straight  line  to  the  said  point  on 
Bow  Hill ;  thence  in  a  straight  to  the  southern  end  of  the  Upper 
Bast  Reservoir  for  supplpring  Greenock  with  water  ;  thence  in  a 
straight  line  in  the  direction  of  the  highest  projecting  point  of 
Knocknair  Hill,  to  the  point  near  W<M>dhead  Quarry,  at  which 
such  straight  line  cuts  the  easternmost  of  the  two  rivulets  which 
form  the  Lady  Bum ;  thence  down  such  Rivulet  and  the  Lady 
Burn  to  the  point  at  which  the  same  joins  the  Firth  of  Clyde ; 
thence  along  the  Shore  of  the  Firth  of  Clyde  to  the  point  first 
described." 

Perth. 

<*  From  the  north-western  comer  of  the  North  Inch,  on  the 
right  bank  of  the  River  Tay,  in  a  straight  line  to  the  Bridge  on 
the  Mill  Lead  at  the  Boot  of  Balhousie ;  thence  in  a  straight 
line  to  the  Bridge  on  the  Glasgow  Road,  over  the  Scouring 
Bum  ;  thence  in  a  streight  line  to  the  southern  comer  of  the 
Water  Reservoir  of  the  Depot;  thence  in  a  straight  line  to  the 
•outhem  comer  of  the  Friarton  Pier  on  the  River  Tay ;  thence 
across  the  River  Tay  (passing  to  the  South  of  the  Friarton 
Island,)  to  the  point  at  which  the  same  is  met  by  the  boundary 
of  the  respective  parishes  of  Kinfauns  and  Kinnoul ;  thence. 
Northward,  along  the  boundary  of  the  parish  of  Kinfauns  to  the 
point  tt  which  the  several  boundaries  of  the  properties  of  Kin- 
launs,  Kinnoul,  and  Bambill  meet ;  thence  in  a  straight  line  to 
the  north-eastern  comer  of  Lord  Kinnoul's  Lodge,  at  the  gate 
Af  approach  to  Kinnoul  Hill;  thence  in  a  straight  line  to  the 
nortii-eastem  comer  of  the  Endoaure  of  the  Lunatic  Asylum  ; 
thence  in  a  straight  line  to  the  point  at  which  the  Annatty  Bum 
croasea  the  Blairgowrie  Road ;  thence  down  the  Annatty  Bum 
to  the  point  at  which  the  same  joins  the  River  Tay ;  thence  in 
M  straight  line  to  the  point  first  described.*' 

PISTRJCTS  TO  RETURN  ONE  MEMBER  EACH. 

I, — WICK  DI9TBICT. 

Cromarty. 

"  From  Samvef s  Well,  on  the  south-west  of  the  Town,  in  a 
straight  line  to  the  point  at  which  the  southern  angle  of  the 
Glebe  meets  the  Inverness  Road;  thence  along  the  Inverness 
Road  to  the  point  at  which  the  same  is  met  by  the  Den  Road  ; 
thence  in  a  straight  line  to  the  Coal  Heugh  Well ;  thence  in  a 
straight  line  in  the  direction  of  Clachmalloch  Rock  to  the  point 
tt  which  such  straight  line  cuts  the  Shore  of  the  Cromarty 
Firth ;  thence  along  the  Shore  of  the  Cromarty  Firth  to  that 
point  thereof  which  is  nearest  to  Samuel's  WeU;  thence  in  a 
straight  line  to  Samuels  Well." 

Dingivall. 
**  From  a  point  on  the  Shoiv  of  the  Cromarty  Firih  which 


is  distant  one  huDdred  ywnds,  (meiaured  along  tbe  Shore)  to  the 
south  of  the  Mouth  of  tbe  Oual,  io  a  straight  line  to  a  point  on 
the  Invemess  Road,  which  is  distant  five  hundred  yards  (mea- 
sured along  the  Invemess  Road)  from  tbe  point  (near  the 
School-house)  at  which  the  same  is  joined  by  another  road ; 
thence  In  a  straight  line  to  a  point  on  the  luiockbain  Burn, 
which  ia  distant  four  hundred  and  fifty  yards  (measured  along 
the  Knockbain  Bum)  to  the  west  of  the  point  at  which  the 
same  meets  the  Main  Street  of  Dingwall;  thence  in  a  straight 
line  to  a  point  on  the  Drynie  Road,  which  is  distant  one  hun- 
dred yards  (mea&ured  along  the  Drynie  Road)  from  the  point 
at  whidi  the  same  leavea  the  new  Strathpeffer  Road ;  thence  in 
a  straight  line,  drawn  due  east,  to  the  Shore  of  the  Cromarty 
Firth  ;  thence  along  the  Shore  of  the  Cromarty  Firth  to  the 
point  first  described.** 

JUomoch, 


u 


From  the  Rock  called  Craig  Camaig,  in  a  straight  line  to 
St  Michael's  Well,  close  by  the  road  to  the  Little  Ferry; 
thence  in  a  straig^it  Une  to  the  point  at  which  the  road  to  the 
Mound  of  Fleet  leaves  the  road  to  Bonar  Bridge ;  thence  in  a 
straight  line  to  the  point  at  which  the  Black  Bum  joins  the 
Dornoch  Firth :  thence  along  the  Shore  of  the  Domoch  Firth 
to  Craig  Caroaig.'* 

Itribvaff. 

'*  From  a  point  on  the  Sea  Shore  which  is  distant  five  hun- 
dred yards  (measured  along  the  Shore)  to  the  north-east  of  the 
north-eastern  angle  of  Cromwell's  Fort,  in  a  straight  line  to  a 
point  on  the  Camess  Road  which  is  distant  seven  hundred 
3rards  (measured  along  the  Camess  Road)  to  the  east  of  the 
point  at  which  the  same  leaves  the  Birston  Road ;  thence  in  a 
straight  line  to  a  point  on  the  Holm  Road,  which  is  distant  three 
hundred  yards  (measured  along  the  Holm  Road)  to  the  south 
of  the  point  at  which  the  same  leaves  the  Deeraess  Road ; 
thence  in  a  straight  line  to  a  point  on  the  Scapa  Koad,  which  ia 
distant  four  hundred  yards  (measured  along  the  Scapa  Road)  to 
the  south  of  the  point  at  which  the  same  leaves  the  Stronmesa 
Road  ;  thence  in  a  straight  line  to  the  western  end  of  the  Air 
Embankment ;  theoee  along  the  Air  EaibankiiieAt,  and  along 
tbe  Sea  Shore,  to  the  point  first  described *' 

Tain. 
"  From  St  Mary's  Well,  on  the  north-west  of  the  Town,  in 
a  straight  line  through  the  Raven's  WeU  to  a  point  five  hundred 
jrards  beyond  the  same;  thence  in  a  straight  line,  drawn  due 
south>east,  to  the  Seotsbum  Road ;  thence  in  a  straight  line, 
drawn  due  east,  to  the  Inverness  Road ;  thence  in  a  straight  line, 
drawn  due  north-east,  to  the  River  of  Tain ;  thence  down  the 
River  of  Tain  to  the  point  at  which  the  same  joins  the  Sea ; 
thence  along  the  Sea  Shore  to  St  Mary's  WelL" 

"  From  the  point,  on  the  north-east  of  the  Town,  at  which 
the  Papigoe  Bum  joins  the  Sea,  in  a  straight  line  to  a  point  on 
the  Huna  Road  which  is  distant  two  hundred  and  fifty  yarda 
(measured  along  the  Huna  Boad)  to  the  north  of  the  point  at 
which  the  same  leaves  the  Kettleburn  Road ;  tbeoee  in  a  straight 
line  to  the  north  -westem  corner  of  the  Glebe ;  thence  in  a 
straight  line  to  the  point  at  which  tbe  Lieutskerry  Burn  jeiua 
the  River  Wick  ;  thence  up  the  Lentskefry  Bum  to  tbe  point 
at  which  the  same  meets  the  Thurso  Road ;  thence  in  a  straight 
line  to  the  point  at  which  the  Inverness  Road  would  be  cut 
by  a  straight  line  to  be  drawn  thereto  due  west  from  the  Rock 
called  "  The  Did  Man  of  Wick  ;"  thence  in  a  straight  Une  to 
the  Old  Man  of  Wick ;  thence  along  the  Sea  Shore  to  the  point 
first  described." 

S. — ^lNVEaK£89  OI8TBICT. 

Forres. 

"  From  Sueno's  S^one,  on  the  north-eaat  of  the  Town,  in  a 
straight  Une  to  the  pomt  at  which  two  roads  meet  at  the  north- 
eastern  comer  of  that  part  of  the  property  of  the  burgh  of  Forrea 
which  is  caUed  "  The  Cluny  UiUa ;"  thence,  southward,  alon^ 
the  boundary  of  the  property  of  tbe  baiyh  to  the  point  at  wluch 
tbe  same  meets  the  Rafford  Road  ;  tbenoe  in  a  atraigbt  line  to 
t  point  on  tbe  Altyre  Road  which  is  diatant  fifty  yards  (measured 
along  the  Altyre  Road)  to  the  south  of  the  point  at  which  the 
same  leaves  a  road  to  the  Mills  of  Bardsyards ;  tkeiice  iu  a 
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Btrsigfat  line  to  a  point  on  Cbe  Ndirn  Rted,  irhich  U  dbtent  fiv« 
bundre^d  yarfb  (measured  along  the  Ntiini  Road)  to  the  we«t  of 
the  Bridge  of  Forres ;  tfaenoe  in  a  straigfat  line  to  a  point  on  ike 
Burn  of  Forres,  which  is  distant  four  hundred  ysrds  (measured 
along  the  Bum  of  Forres)  below  the  Lee  Bridge ;  thence  in  • 
scrdigbt  line  to  Sueno's  Stone.*' 

Forir^ie. 
*•  From  a  point  on  the  Shore  of  the  Moray  Firth  which  is 
distant  two  hundred  yards  (measured  along  the  Shore)  to  the 
w^t  of  the  Pier  of  Fortrose,  in  a  straight  Kne  to  St  Boniface's 
Well ;  thence  in  a  straight  line  to  the  point  at  which  the  Rose- 
markie  Bum  wonld  be  cut  by  a  straight  line  to  be  drawh  there- 
to due  north-east  from  St  Boniface's  Well ;  thence  in  a  straigfat 
line  to  the  Rock  called  **  the  Lady's  Bathing  House;**  thence 
along  the  Shore  of  the  Moray  FirA  to  the  point  first  described.** 

Invernett. 
**  From  the  Claehnaharry  Pier  in  a  straight  line  to  the  point 
at  which  the  Caledonian  Canal  would  be  cut  by  a  straight  line 
to  be  drawn  from  die  Clachnaharry  Pier  to  the  southern  extre- 
mity of  the  Upper  Ness  Island  ;  thence  in  a  straight  line  to  a 
point  which  is  two  hundred  and  fifty  jrards  due  west  of  the  point 
at  which  the  Altna  Skiah  Bum  joins  the  River  Ness ;  thence  in  a 
straight  line  to  the  point  at  which  the  Altna  Skiah  Bum  joins  the 
Hiver  Ness ;  thence  up  the  Altna  Skiah  Burn  to  a  point  which 
is  distant  three  hundred  and  fifty  yards  (measured  along  the 
Altna  Skiah  Bum)  above  the  Bridge  over  the  same  on  the  road  to 
Fort  Augustus ;  thence  in  a  straight  line  to  the  point  at  which  the 
road  from  Muirfield  to  King's  Mills  leaves  the  old  Edinburgh 
Road ;  thence  in  a  straight  line,  drawn  due  north,  to  the  Nairn 
Road  ;  thence  in  a  straight  line  to  that  point  on  the  Shore  of  the 
Moray  Firtb  which  is  due  north  of  the  northern  angle  of  Crom- 
weti's  Fort ;  thence  along  the  Shore  of  the  Moray  Firth  to  the 
Clachnaharry  Pier.** 

*'  From  the  point,  on  the  north-west  of  the  Town,  at  which 
the  western  march  of  the  Town's  Links  meets  the  Shore  of  the 
Moray  Firth,  in  a  straight  line  to  a  point  on  the  Inverness  Road 
which  is  distant  one  hundred  yardis  (measured  along  the  Inver* 
ness  Road)  to  the  south  of  the  point  at  which  the  road  to  the 
(rrove  leaves  the  same  ;  thence  in  a  straight  line  to  the  Sluice  of 
the  Mill-dam  of  the  Nairn  Mills :  thence  in  a  straight  line  to  a 
point  on  the  Foires  Road,  wbicn  is  distant  six  hundred  yards 
(measured  along  the  Forres  Road)  from  the  Bridge  of  Nairn  ; 
thence  in  a  straight  line  drawn  due  north  to  the  Shore  of  the 
Moray  Firth ;  thence  along  the  Shore  of  the  Moray  Firth  to  the 
point  first  described.** 

S. — VmiV  JM8TEICT. 

Banff: 

"  From  the  Rocks  on  the  west  of  the  Town,  called  The  Little 
Tumblers,  in  a  straight  line,  drawn  due  south,  to  a  point  on  the 
Gallow  Hill,  eight  hundred  and  fif^y  yards  distant ;  thence  in  a 
rtraij^ht  line  to  the  point  at  which  the  OUeonard  Road  leai'es 
the  SandyhtUs  Road ;  thence  in  a  straight  line  to  the  Bridge  over 
the  River  Dovern  leading  from  the  town  of  Banff  to  Macduff; 
thenoe  ap  the  River  Dovem  to  a  point  Which  is  distant  two  bun- 
dred  yards  Cmeasufed  along  the  River  Dovem)  above  the  said 
Bridge  ;  thence  in  a  straight  line  to  a  point  on  the  road  from 
Macduff  to  Aberdeen  which  is  distant  two  hundred  fards  (mea- 
Hired  along  such  road)  to  the  south  of  the  point  at  which  the 
ante  is  crossed  by  the  Deybill  Road  ;  thence  in  a  straight  line 
to  the  Mineral  Well  of  Tarlair ;  thence  along  the  Shore  of 
the  Moray  Firth  to  the  Little  TumUera  firat  described.*' 

CuUen. 

**  From  the  Bridge  over  the  Burn  of  Cnllen,  on  the  Focha- 
here  road,  in  m  strai^t  line  to  the  point  at  which  Slack's  road 
meets  the  Seafield  road  ;  thence  in  a  etraight  line  to  the  point 
at  which  the  Deakford  road  leaves  the  Banff  rcMd;  thenoe  in  a 
straight  line  to  the  point  at  which  the  Loggie  road  would  be  cut 
by  a  straight  line  to  be  drawn  thereto  due  south  from  the  Rock 
rolled  the  Maidea  Paps;  thence  Sn  a  straight  line  to  the  Maiden 
Paps ;  thenee  along  die  Sea  Shore  to  the  point  at  which  the  same 
meets  the  Bom  ^  Catlen  }  tiieMe  op  the  Bum  of  Cullen  to  the 
Bridge  over  the  jane  on  the  Focfai^efa  tmd*** 


JEigin. 


u 


From  the  Bridge  on  the  Fochaben  road  over  the  Tayack 
Bum,  up  the  Tayack  Bum,  to  the  point  at  which  the  same 
would  be  cut  by  a  straight  Une  to  be  drawn  thereto,  due  east 
from  Palmer  Cross  bridge ;  titence  in  a  straight  Une  to  Palmer 
Cross  Bridge ;  thence  in  a  straight  line  Ho  the  point  at  which 
the  River  Lossie  would  foe  cut  by  a  straight  line  to  be  drawn 
fi-om  Palmer  Cross  Bridge  to  Sheriff  Mill  Bridge;  thenoe  down 
the  River  Lossie  to  tiie  Bridge  over  the  same  on  the  road  from 
Old  Mills  to  Quarry  Wood ;  thence  along  the  road  from  Old 
Mills  to  Quarry  Wood  to  the  point  at  which  the  same  joins  the 
road  by  Morristown  to  Lossiemouth ;  thence  down  the  road  by 
Morristown  to  Lossiemouth  to  the  point  at  which  the  same 
meets  (at  the  Cross  of  Bishop  Mill)  another  road  to  Lossie- 
mouth ;  thence  in  a  straight  line  to  the  Bridge  first  described.*' 

**  From  the  Bridge  over  the  River  Ury  at  the  Mill  of  Keith* 
hall,  in  a  straight  line  through  the  Fifteenth  Mile  Stone  on  the 
Aberdeen  road,  to  a  point  four  hundred  yards  beyond  the  same ; 
thenoe  in  a  straight  luie  to  the  point  at  which  the  road  to  How- 
fiird  leaves  the  Uuntly  road ;  thence  in  a  straight  line  to  the 
Upper  Ford  of  Howford  on  the  River  Ury ;  thence  down  the 
River  Ury  to  the  Bridge  fint  described." 

'*  From  the  point,  on  the  south-east  of  the  town,  at  which 
the  Bum  of  Tuach  joins  the  River  Don,  up  the  Burn  of  Tuach 
to  the  point  at  which  the  same  is  joined  by  the  Tony  Burn  ; 
thenoe  up  the  Torry  Bum  to  the  Bridge  over  the  same  on  the 
Aberdeen  road  ;  thence  in  a  straight  Une  to  the  point  at  which 
the  Hallforest  road  leaves  the  road  to  the  Sheepcotes ;  thence  in 
a  straight  line  to  the  Bridge  over  the  Aberdeenshire  Canal  near 
the  Farm  of  Tilty ;  thence  in  a  straight  line  to  the  point  of  the 
Island  in  the  Lands  of  Balbithan,  near  the  Glebe;  thence  along 
the  River  Don,  taking  the  northeromost  branch  thereof  at  the 
point  at  which  the  same  is  divided  into  two  branches,  to  the 
point  ficst  described.'* 

PeterbeoiL 

'*  From  the  north-western  angle  of  the  Salmon  House  at  the 
Mouth  of  the  River  Ugie,  and  on  the  north-west  of  the  town, 
in  a  straight  line  to  the  point  near  Clarke  Hill,  at  which  the 
old  Kinmundy  road  is  joined  by  a  road  leadhig  therefrom  into 
the  Auchtvgall  road ;  thence  along  the  road  so  leading  into  the 
Aucbtygall  road  to  the  point  at  which  the  same  joins  the  Auch- 
tygall  rosid  ;  thence  eastward  along  the  Auchtygall  road,  and  in 
a  line  in  continuation  nf  the  direction  thereof,  to  the  Sea  Shore  ; 
thence  along  the  Sea  Shore  to  that  point  thereof  which  is  nearest 
to  the  point  firat  described ;  thence  in  a  straight  line  to  the  point 
first  described." 

4.— MOMTBOSE  DiSTEICr. 

jiberbrothwick, 

*'  From  the  point  at  wfaieh  the  Sea  Shore  would  be  cut  by  a 
straight  line  to  be  drawn  from  the  Bell  Rock  Light- House  to 
the  point,  near  Timmer  Green,  at  which  the  road  to  Hospital 
Field  leaves  the  Arbirlot  road,  along  the  straight  line  to  the 
said  point  at  which  the  road  to  Hospital  Field  leaves  the  Ar- 
birlot Road ;  thence  northward,  along  the  Arbirlot  Koad  to  the 
point  at  which  the  same  is  met  by  a  road  leading  thereto  from 
the  Forfar  Koad  ;  thence  in  a  straight  line  to  a  pomt  on  the  For- 
far Koad  which  is  distant  one  hnndred  and  fifty  yards  along  the 
Forfar  Koad  to  the  north  of  the  Firat  Mile  Stone  from  Aber- 
brothwick,  at  the  old  Toll  House ;  thence  in  a  straight  line  to 
the  Bridge  over  the  Feeder  of  the  Tarry  Bum  on  the  Montrose 
Road  ;  thence  along  the  said  Feeder  to  the  point  at  which  the 
same  reaches  the  Spring  at  Old  Tarry ;  thence  down  the  Tarry 
Bum  to  the  point  at  which  the  same  joins  the  Sea ;  thence  along 
the  Sea  Shore  to  the  point  first  described." 

Brechin, 

*'  From  the  point,  on  the  south  of  the  Town,  at  which  the 
Skinnere  Burn  joins  the  South  Esk  River,  down  the  Sootb 
Esk  River  to  the'  West  Den  of  Leuchland ;  thence  up  the  Hol- 
low of  the  We»t  Den  of  Leuchland,  and  up  Same's  Bura,  to 
the  point,  near  the  Souiceof  BMrie*i  Buim  at  wkM  tte  feveral 
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boundaries  of  the  propertief  of  Caldbame,  Pitfortbie,  and  Un- 
thank  meet ;  thence  in  a  straight  line,  in  a  westerly  direction, 
to  the  point  at  which  the  several  boundaries  of  the  properties 
of  Maisondieu  and  Cookston  and  Mr  Mitchell's  land  meet ; 
thence,  in  a  south-west  direction,  along  the  boundary  of  the 
Maisondieu  property  lo  the  point  at  which  the  same  meets  the 
Menmuir  Road ;  thence  in  a  straight  line  to  the  westernmost 
point  at  which  the  Skinners  Bum  crosses  the  Forfar  ROad ; 
thence  down  the  Skinners  Bum  to  the  point  first  described.** 

Torfar, 

*'  From  the  Inch-ma-coble  Stone,  on  the  southern  bank  of 
the  Loch  of  Forfar,  in  a  straight  line  to  the  point  at  which  the 
Orchard  Loan  joins  the  Perth  Road  ;  thence  in  a  straight  line 
through  the  point  at  which  the  Westdeld  Loan  joins  the  Dundee 
Road  to  the  Balminshanner  March  ;  thence  in  a  straight  line  to 
the  Blind  Well  at  the  junction  of  the  road  from  Foiiar  to 
Lower  with  the  old  Kirk  Road  from  Lower;  thence  in  a  straight 
line  to  the  Spring  on  the  Arbroath  Roud  at  the  junction  of  the 
boundaries  of  Pitruchie  and  the  Poors*  Ground ;  thence  in  a 
straight  line  to  the  point  at  which  the  old  road  to  Brechin  leaves 
the  east  road  to  Girsebucn;  thence  in  a  straight  line  tO  the  point 
at  which  the  west  road  to  Carseburn  leaves  the  Hassockwell 
road  ;  thence  in  a  straight  line  to  the  point  at  which  the  new 
Kirriemuir  Road  leaves  the  new  Brechin  Road ;  thence  in  a 
straight  line  to  the  Inch-ma-cuble  Stone.*' 

Inverbervie* 

<*  From  the  point,  on  the  east  of  the  Town,  at  which  the  Ber- 
vie  Burn  joins  the  Sea,  up  the  Bervie  Burn  to  the  point  at  which 
the  same  is  met  bv  the  boundary  of  the  parish  of  Arbuthnot ; 
thence,  southward,  along  the  boundnry  of  the  parish  of  Arbuth- 
not  to  the  point  (near  Dendodrum)  at  which  the  same  meets 
the  boundary  which  separates  the  town  lands  from  the  property 
of  Mr  Farquhar ;  thence  in  a  straight  line  to  the  point  at  which 
the  several  boundaries  of  the  Glebe  Land,  the  Land  of  the  Towns 
Muir,  and  the  property  of  Mr  Farquhar,  meet ;  thence  in  a 
straight  line  through  the  south-western  corner  of  the  old  Castle 
of  Am  Green  to  the  Sea  Shore ;  thence  along  the  Sea  Shore  to 
the  point  first  described.** 

Montrote. 

"  From  the  point,  on  the  north-east  of  the  Town,  at  which 
the  Towns  Loaning  meets  the  Sea  Shore,  westward,  along  the 
Towns  Loaning,  and  in  a  line  in  continuation  of  the  direction 
thereof,  to  the  point  at  which  such  line  cuts  the  Laurencekirk 
Road ;  thence  m  a  straight  line  to  the  Bridge  over  the  Burn  of 
Tayock  on  the  Brechin  Road ;  thence  down  the  Channel  of  the 
Bum  of  Tayock  at  low  water  to  the  point  at  which  the  same 
joins  the  South  Esk  River ;  thence  down  the  South  Esk  River, 
including  the  Rossie  Island  to  the  point  at  which  the  same 
River  joins  the  sea ;  thence  along  the  Sea  Shore  to  the  point 
first  described.** 


5. 


ANDREWS  DI8TIIICT. 


Easter  Anslruther, 


«  From  the  point  at  which  the  Dreel  Bum  joins  the  Firth 
of  Forth,  up  the  Dreel  Bum  to  the  point  at  which  the  Mill- 
dam  of  the  Mill  of  Anstruther  branches  off;  thence  in  a  straight 
line  in  the  direction  of  the  Spire  of  Kilrenny  Church  to  the 
point  at  which  such  straight  line  cuts  the  Cunzie  Burn ;  thence 
m  a  straight  line  to  the  point  at  which  the  road  leading  to  St 
Andrews  (being  the  March  between  the  lands  of  Renny  Hill 
and  the  barony  of  Anstruther)  leaves  the  Turnpike-road  to  Up- 
per Kilrenny ;  thence  in  a  straight  line  to  the  point  at  which  the 
Cellardyke  Burn  enters  the  Firth  of  Forth  ;  thence  along  the 
Shore  of  the  Firth  of  Forth  to  the  point  first  described.** 

Wetter  Anstruther. 

'<  From  the  Rock  called  the  Cuniger  Stone  in  a  straight  line 
to  the  point  at  which  the  Dreel  Bum  crosses  the  road  from  Pit- 
tenweem  to  Grangemuir  Farm ;  thence  down  the  Dreel  Bum 
to  the  point  at  which  the  same  joins  the  Firth  of  Forth ;  thence 
along  the  Shore  of  the  Firth  of  Forth  to  the  Cuniger  Stone.*' 

CraU. 

"  From  B  point  on  the  Shore  of  the  Firth  of  Forth  which  is 


distant  five  hundred  yards  (measured  along  the  Shore)  to  the 
south-west  of  the  Almond  Rocks,  in  a  straight  line,  drawn  due 
north-west,  to  the  point  at  which  such  straight  line  cuts  the  road 
to  Anstmther  and  Kilrenny ;  thence  in  a  straight  line  to  the 
point  at  which  the  St  Andrews  Road  would  be  cut  by  a  straight 
line  to  be  drawn  thereto  from  North  Berwick  Law  through  the 
point  last  described ;  thence  in  a  straight  line  to  a  point  oo  the 
Craighead  Road  which  is  distant  five  hundred  yards  (measured 
along  the  Craighead  Road)  to  the  north-east  of  the  Bridge  on 
the  same,  over  the  Lammas  Green  Burn  ;  thence  in  a  straight 
line  in  the  direction  of  the  north-easternmost  point  of  the  Rome 
Rocks  until  it  meets  the  Shore  of  the.  Firth  of  Forth ;  thence 
along  the  Shore  of  the  Firth  of  Forth  to  the  point  first  describ- 
ed.** 


CupOTm 


u 


From  a  point  on  the  southern  branch  of  the  River  Eden 
which  is  distant  four  hundred  yards  (measured  along  such  River) 
below  the  New  Bridge,  in  a  straight  line,  through  a  point  on  the 
Dundee  road  which  is  distant  two  hundred  and  fifty  jrards  (mea- 
sured along  the  Dundee  road)  to  the  east  of  the  Milestone 
marked  0  miles  from  Cupar  and  22  miles  from  Pettycur,  to  a 
point  two  hundred  and  fifty  yards  distant  from  the  said  point  on 
the  Dundee  Road  ;  thence  in  a  straight  line  to  the  nortb-weatem 
comer  of  the  Garden  Wall  of  Dalziel  Lodge  on  the  old  Dundee 
Road ;  thence  in  a  straight  line  to  the  Bridge  over  the  St  Mary's 
Bum  on  the  Newbui^h  Road ;  thence  in  a  straight  line  to  the 
point  at  which  the  Ferrybank  Road  would  be  cut  by  a  straight 
line  to  be  drawn  from  the  Uopetoun  Monument  to  the  Winter 
or  Byewater  Sluice  at  the  westem  end  of  Anderson's  Spinning 
Mills ;  thence  in  a  straight  line  to  the  said  Sluice ;  thence  in  a 
straight  line  to  the  Milestone  on  the  Edinburgh  Road,  marked  I 
mile  Irom  Cupar  and  21  miles  from  Pettycur;  thence  in  a 
straight  line  to  the  point  first  described.*' 

jnirentijf. 

"  From  the  point  at  which  the  C!ellardyke8  Bom  joins  the 
Firth  of  Forth,  in  a  straight  line  to  the  point  at  which  the  road 
leading  to  St  Andrews  (being  the  March  between  the  Lands  of 
Rennyhill  and  the  Barony  of  Anstmther)  leaves  the  Turnpike 
road  from  Anstmther  to  Upper  Kilrenny ;  thence  in  a  straight 
line  to  the  Skeith  Stone ;  thence  in  a  straight  line  to  the  point 
at  which  the  Gelly  Bum  meets  the  Well  of  Spa  Bum  ;  thence 
in  a  straight  line  to  a  point  on  the  Crail  Road,  which  is  distant 
four  hundred  yards  (measured  along  the  Crail  Road)  to  the 
north-east  of  the  Bridge  on  the  same  over  the  Gelly  Burn  ; 
thence  in  a  straight  line  to  a  point  on  the  GeUy  Bum  which  is 
distant  three  hundred  yards  (measured  along  the  Gelly  Bum) 
below  the  said  Bridge  on  the  Crail  Road ;  thence  down  the  Gelly 
Bum  to  the  point  at  which  the  same  joins  the  Firth  of  Forth  ; 
thence  along  the  Shore  of  the  Firth  of  Forth  to  the  point  first 
described.** 

Pittenufeem, 

"  From  a  point  on  the  south-west  of  the  Town,  on  the  Sea 
Shore,  distant  from  the  Sandy  Craig  six  hundred  yards  (mea^ 
sured  westwards  along  the  Sea  Shore),  in  a  straight  line  dntwn 
to  a  point  on  the  Mires  or  Dreel  Bum  six  hundred  yards  (mea- 
sured up  the  course  thereof)  above  the  point  where  it  is  crosaed 
by  the  road  to  C^anibee  and  St  Andrews ;  thence  down  the 
Mires  or  Dreel  Bum  to  the  point  at  which  the  same  crosses  the 
road  to  Grangemuir  Farm ;  thence  in  a  straight  line  to  the  Rock 
called  the  Cuniger  Stone ;  thence  along  the  Shore  of  the  Firth 
of  Forth  to  the  point  first  described.** 

St  Andrews, 

"  From  the  point  at  which  the  Swilkin  Bum  joins  the  Sem, 
up  the  Swilkin  Bum,  to  a  point  which  is  distant  three  hundred 
yards  (measured  along  the  Svrilkm  Bum)  above  the  Bridge  over 
the  same  on  the  Cupar  road;  thence  in  a  straight  line  through  a 
point  on  the  Kinghom  Road  which  is  distant  four  hundred  vards 
(measured  along  the  Kinghom  road)  from  the  point  at  which 
the  same  leaves  Am\e  Street,  to  the  point  at  which  such 
straight  line  cuts  the  Kinness  Bum  ;  thence  in  a  straight  line 
to  the  Bridge  over  the  St  Nicholas  Bum  on  the  Crail  Road  ; 
thence  in  a  straight  line,  drawn  due  east,  to  the  Sea  Shore;  thence 
along  the  Sea  Shore  to  the  point  first  described." 
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6. — KIBKALDY  OnTUCT. 

Burntisland, 

From  the  northern  extremity  of  the  Dam-dyke  of  the  Sea 
Mills,  in  a  straight  line,  drawn  due  north,  to  the  road  from 
Aberdoar  to  Kirkaldy ;  thence  in  a  straight  line  to  a  point  on 
the  road  from  Aberdour  to  Kirkaldy  which  is  distant  three  hun« 
dred  >'ards  (measured  along  such  road)  to  the  east  of  the  point 
at  which  the  same  is  met  by  the  road  from  Burntisland  to  Kin. 
n»8 ;  thence  in  a  straight  line,  in  the  direction  of  the  eastern 
extremity  of  Inchkeith,  to  the  point  at  which  such  straight  line 
cuts  the  Shore  of  the  Firth  of  Forth ;  thence  idong  the  Shore 
of  the  Firth  of  Forth  to  the  point  first  described.*' 

"  From  the  point,  on  the  south  of  Pathhead,  at  which  the 
East  Bum  joins  the  Firth  of  Forth,  np  the  East  Burn,  to  that 
point  thereof  which  is  nearest  to  the  Eastern  Angle  of  the  En- 
gine House  of  the  Dunnikier  Colliery ;  thence  in  a  straight  line 
to  the  point  at  which  the  road  from  Parkhead  to  Mitchelstoirs 
Farm  meets  the  road  from  Gallatown  to  Dunnikier ;  thence  in 
a  straight  line  to  a  point  on  the  Cupar  Road  which  is  distant 
three  hundred  and  fifty  yards  (measured  along  the  Cupar  Road) 
to  the  north-west  of  the  point  (in  the  Street  of  Gallatown)  at 
which  the  road  from  Gallatown  to  West  Wemyss  leaves  the 
same ;  thence  in  a  straight  line  to  the  Cliff  aboTe  the  Pissing 
Mare  Well ;  thence  along  the  Shore  of  the  Firth  of  Forth  to  the 
point  first  described.*' 

Xmgkom, 

**  From  the  Rock  called  Hoch-maptoch,  in  a  straight  line  to 
the  point  at  which  the  road  to  Kirkaldy  from  Burntisland  joins 
the  road  to  Kirkaldy  from  Pettycur ;  thence  in  a  straight  line 
to  the  outlet  from  the  Loch  of  Kingborn  called  the  Gullet 
Sluice ;  thence  in  a  straight  line  to  the  Rock  on  the  Shore  of  the 
Firth  of  Forth  ahove  the  Well  of  Spa ;  thence  in  a  straight  line 
to  the  Well  of  Spa;  thence  along  the  Shore  of  the  Firth  of  Forth 
to  the  Rock  Hoch-ma-toch.** 

JRrkaldy, 

"  From  the  point,  on  the.  north-east  of  the  Town,  at  which 
the  East  Bum  joins  the  Firth  of  Forth,  up  the  East  Burn  to 
that  point  thereof  which  is  nearest  to  the  Eastern  Angle  of  the 
Engine  House  of  the  Dunnikier  Colliery ;  thence  in  a  straight 
line,  in  the  direction  of  the  Spire  of  Abbotshall  Church,  to  the 
point  at  which  such  straight  line  cuts  a  road  from  Kirkaldy  to 
Raich  and  Auchtertool ;  thence  along  the  said  road  to  Kaith 
and  Aucntertool  to  the  point  (opposite  Raith  Gate)  at  which 
the  same  is  joined  by  the  road  from  West  Bridge  to  Auchter- 
tool ;  thence  in  a  straight  line  to  the  western  corner  of  the  old 
Quarry  above  the  Went  Mills  of  Linktownand  on  (he  left  bank 
of  the  West  Bum  ;  thenee  in  a  straight  line  to  a  point  on  the 
Kingborn  Road  which  is  distant  five  hundred  jrards  (measured 
along  the  Kingborn  Road)  to  the  south  of  the  point  (in  West 
Bndge  Town)  at  which  the  Queensferry  Road  leaves  the  same; 
thvnce  in  a  straight  line,  in  the  direction  of  North  Ber^'ick  Law, 
to  the  point  at  which  such  straight  line  cuts  the  Shore  of  the  Firth 
of  Forth ;  thenee  along  the  Shore  of  the  Firth  of  Forth  to  the 
point  first  described.** 

7. — BTnUNG  mSTEICT. 

Cuiro8S. 

"  From  the  point,  close  to  the  Shore,  at  which  the  Dean  Bum 
crosses  the  High  Road  to  Kincardine,  up  the  Dean  Bum  to  that 
point  thereof  which  is  nearest  the  ruins  of  the  old  Church,  thence 
in  a  straight  line  to  the  point  at  which  the  road  to  Dunfermline 
by  the  Abbey  Lodge  leaves  the  road  from  Culross  Church  to 
Kincardine;  thence  along  the  said  road  to  Dunfermline  to  a 
point  which  is  distant  seven  hundred  yards  (measured  along  such 
road)  from  the  point  last  described;  thence  in  a  straight  line, 
through  the  Stone  which  marks  the  eastern  extremity  of  the 
royalty  of  the  burgh,  to  the  Shore  of  the  Firth  of  Forth ;  thence 
along  the  Shore  of  the  firth  of  Forth,  to  the  point  first  de* 
scribed.*' 

JDu^fermlinem 

**  From  the  point  on  the  sonthof  the  Town,  near  the  southern 
end  of  St  Leooanify  at  which  the  Queensferry  Road  lemves  the 


Burntisland  Road,  in  a  stndght  line  to  the  head  of  the  Mill-dam 
of  the  Bnicefield  Spinning  Mills ;  thence  in  a  straight  line  to  the 
point  at  which  the  Townbill  Road  is  joined  by  •  road  from 
Headwell ;  thence  in  a  straight  line  to  a  point  on  the  Crieff 
Road  which  is  distant  one  hundred  and  fifty  yards  (measured 
along  the  Crieff  Road)  to  the  north  of  the  Bndge  on  the  same 
over  the  Blair  Castle  or  Broomhill  Bum ;  thence  in  a  straight 
line  to  the  Bridge  over  the  Balridge  Bum  at  Blackburn ;  thence 
in  a  straight  line  to  the  point  at  which  the  Elgin  Hiiil  way  creases, 
the  Camack  Road ;  thence  in  a  straight  line  to  Urquhart  Bridge 
on' the  Stirling  Road;  thence  in  a  straight  line  to  the  Bridge 
over  the  Spittal  Burn  on  the  Limekilns  Road;  thence  in  a 
straight  line  to  the  point  firat  described.** 

InverheUhing, 

"  From  the  point,  on  the  west  of  the  Town,  at  which  the 
Seggs  Bum  joins  the  Sea,  up  the  Segn  Bum  to  a  point  which 
is  distant  one  hundred  yards  (measured  along  the  Seggs  Bum) 
above  the  Bridge  over  the  same  on  the  Queensfercy  Rmid ;  thence 
in  a  straight  line  to  a  point  oti  the  Dunfermline  Koad  which  is 
distant  three  hundred  yards  (m^sured  along  the  Dunfermline 
Road)  from  the  point  at  which  the  same  leaves  the  High  Street 
of  Inverkeithing ;  thence  in  a  straight  line  to  the  Bridge  over  the 
Inyerkei thing  Bum  on  the  Perth  Road ;  thence  in  a  straight 
line  through  the  FUg-staff  near  the  East  Ness  to  the  Sea  Shore ; 
thence  along  the  Sea  Shore  to  the  point  first  described.** 

Queensferry, 

^  **  From  a  point  on  the  Shore  of  the  Firth  of  Forth  which  is 
distant  three  hundred  yards  (measiyed  along  the  Shore)  to  the 
east  of  the  Newhalls  Pier,  in  a  straight  line,  in  a  southerly  direc- 
tion, drawn  from  the  easterly  extremity  of  Inch  Garvie,  through 
the  point  last  described,  to  a  point  which  is  one  hundred  ya^s ' 
beyond  the  middle  of  the  Edinburgh  Road ;  thence  in  a  straight 
line  to  the  south-eastern  comer  of  the  Reservoir ;  thence  in  a 
straight  line  to  the  Dovecote  Park  Well ;  thence  in  a  straight 
line  to  the  point  at  which  the  Echland  Bum  crosses  the  road  to 
Ecbland  and  Linlithgow;  thence  down  the  Echland  Bum  to  the 
point  at  which  the  same  joins  the  Firth  of  Forth  ;  thence  aJong 
the  shore  of  the  Firth  of  Forth  to  the  point  first  described.** 

Stirling, 

"  Fropi  the  point,  on  the  cast  of  the  Town,  at  which  the 
Town  Burn  joins  the  River  Forth,  up  the  River  Forth  to  the 
point  at  which  the  same  is  joined  by  the  Kildean  Bum ;  thence  ' 
up  the  Kildean  Burn  to  the  point  at  which  the  same  reaches  the 
Dam  of  the  Kildeaii  Mill ;  thence  in  a  straight  line  to  the  point, 
opposite  the  Lodge  of  Christian  Bank,  at  which  the  road  to 
Touch  and  Garthur  leaves  the  road  to  Murray's  Hall ;  thence  in 
a  straight  line  to  the  point  at  which  the  road  from  Cambusbar- 
ron  to  St  Ninians  is  joined  by  a  road  from  Newhouae  and  Tor* 
brecks ;  thence  in  a  straight  line  to  a  point  on  the  old  Glasgow 
Road,  which  is  distant  five  hundred  yards  (measured  along  the 
Glasgow  Road)  to  the  south  of  the  point  at  which  the  Glasgow 
Road  leaves  the  Edinburgh  Road ;  thence  in  a  straight  line  to  a 
point  on  the  Edinburgh  Road  which  is  distant  five  hundred 
yards  (measured  along  the  Edinbutgh  Road)  to  the  south-east 
of  the  point  at  which  the  same  leaves  the  Glasgow  Road ;  thence 
in  a  straight  line,  in  the  direction  of  Cambuskenneth  Abbey,  to 
the  point  at  which  such  straight  line  cuts  the  Pelstream ;  thence 
along  the  Pelstream,  and  along  the  continuation  thereof,  called 
the  Town  Burn,  to  a  point  which  is  distant  five  hundred  yards 
(measured  along  the  Town  Burn)  to  the  south  of  the  Bridge 
over  the  same  at  Hadaway's  Carpet  Factory ;  thence  in  a  straight 
line  to  the  point  first  described.** 

8. — KILMARNOCK  DISTBICT. 

Dumbarton, 

'*  From  the  point,  on  the  south-east  of  the  Town,  at  which 
the  Gruggies  Bum  joins  the  Firth  of  Clyde,  up  the  Graggies 
Bum  to  the  Bridge  on  the  road  from  Dumbarton  to  Glasgow ; 
thence  in  a  straight  line,  drawn  due  north-east,  to  the  road  from 
Bar  Toll  to  Glugow ;  thence,  northward,  along  the  road  from 
Bar  Toll  to  Glasgow  to  the  point  at  which  the  same  meeU  the 
Bonhill  Road ;  thence,  northward,  along  the  Bonhill  Road  to  a 
point  which  is  distant  two  hundred  yards  (measured  along  the 
Bonhill  Roid)  from  the  point  last  described ;  tbeuce,  westward* 
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im  m  sfraiglit  line  to  •  point  oci  tfae  Helentbiirsh  Road  wtiich  is 
distant  two  hundred  sad  fifty  yards  (measured  along  the  Helens- 
buiKh  Road)  from  the  point  at  which  the  same  leaves  the  Lttsa 
Road;  cbenreina«tnii);htliiie,  drawn  dae  southwest,  to  the 
Shore  of  the  Firth  of  Clyde ;  thence  along  the  Shore  of  the  Firth 
of  Clyde  to  the  point  first  described.*' 

Kilntamock, 

**  From  the  point,  on  the  south  of  the  Town,  at  which  Kil- 
rtiamocV  Water  joins  the  River  Irvine,  in  a  straight  line  to  a 
point  on  the  Irvine  Road  which  is  distant  three  hundred  and 
fifVy  yards  (measured  along  the  Irvine  Road)  to  the  west  of  the 
point  at  which  the  same  leaves  Grange  Street;  thence  in  a 
straiirht  line  to  the  point  at  which  the  road  to  Hill  Head  leaves 
the  Kilmaurs  Road ;  thenee  in  a  straight  line,  through  the  sum- 
mit of  the  Bonfire  Knowc.  to  the  Kilmarnock  Water;  thence  in 
a  atraigrit  line  to  the  Bridge  over  the  MiU  Bom  on  the  Mauch- 
line  Road ;  thence  down  the  Mill  Bum  to  the  point  at  which 
the  sanie  joins  the  river  Irvine ;  thence  in  a  straight  line  to  the 
Bells  Land  Bridge  on  the  road  from  Riccarton  to  Gaiston ; 
thence  in  a  etmight  line  to  the  point  called  Witch  Knowe,  at 
which  two  roadft  meet ;  thence  in  a  straight  line  to  the  Bridge 
over  the  Maxholm  Bum  on  the  Ayr  Road;  th«nce  down  the 
Alaxholm  Bum  to  the  point  at  which  the  same  joins  the  River 
Irvine ;  thetiee  down  the  River  Irvine  to  the  point  first  de* 
scribed.** 

Beitfrewm 

*'  From  the  Mnbnm  Bridge  over  the  Pudzeoch  Bum,  oo  the 
Glasgow  Road,  in  a  straight  line  to  a  ooint  up  the  Pudseoch 
Bum  which  is  distant  three  hundred  yards  in  a  straight  line  from 
the  said  Bridge ;  thence  in  a  straight  line  to  a  point  on  the  Green- 
ock Road  which  is  distant  two  hundred  and  fifty  yards  (measured 
along  the  Greenock  Road)  from  the  point  at  which  the  same 
leaves  the  Paidey  Road ;  thence  in  a  straight  line  to  a  point  on 
the  River  Clyde  which  is  distant  three  hundred  ^rds  (measured 
fdong  the  River  Qvde)  below  the  point  at  which  the  same  is 
join^  by  the  Canal ;  thence  along  the  River  Clyde  to  the  point 
at  which  the  same  is  joined  by  the  Canal ;  thence  along  the 
Canal  to  the  point  at  which  the  same  is  joined  by  the  Pudzeoch 
Bum ;  thence  along  the  Pudzeoch  Bum  to  the  Bridge  afore- 
said.** 

^  FVom  the  point  at  which  the  River  Clyde  is  joined  by  the 
Polmadie  Bum,  up  the  River  Clyde,  to  Dalmarnock  Bridge ; 
thence  in  a  straip^ht  tine,  through  the  point  at  which  the  road 
from  Oalmamock  Bridge  to  Muirkirk  leax'es  the  road  from  Dal- 
marnock Bridge  to  Hamilton,  to  the  point  at  which  such  straight 
line  reaches  the  southern  road  from  Rutherglen  to  Hamilton ; 
thence  in  a  straight  line  to  a  point  in  the  Castlemilk  Road  which 
is  distant  seven  hundred  yards  (measured  along  the  Castlemilk 
Road)  from  the  point  at  which  the  same  joins  the  Main  Street  of 
Rutheiglen ;  thence  iji  a  straight  line  to  a  point  on  the  New- 
house  R<Mid  which  ie  distant  three  hnndred  yards  (measured  along 
the  Newhouse  Road)  from  tfae  point  at  which  the  same  leaves 
the  Hsngingshaws  Rood ;  thenee  in  a  straigbt  line  to  the  Bridge 
over  the  Polmsdie  Bum  on  the  Glasgow  Road ;  thcnoe  down 
tfae  Pctmadie  Bwn  to  the  point  first  described.*' 

Port'Glatgow. 
"  From  the  point  on  the  Shore,  west  of  the  Town,  where 
Devols  Bum  entera  the  Firth  of  Clyde,  up  the  said  Bum  to  the 
Waterfall  in  Devols  Glen ;  thence  in  a  straight  line  to  a  point  in 
t^e  Miil-dam  Bum  which  is  one  thousand  yards,  measured  along 
the  same,  above  the  point  where  it  enters  the  Clyde ;  thence  in 
a  straight  line  to  a  point  on  the  boundary  between  the  parishes 
of  Port- Glasgow  and  Kilmalcolm  which  is  distant  eight  hundred 
vards,  measured  along  the  said  boundary,  from  the  point  where 
It  meets  the  Clyde ;  thence  down  the  said  boundary  to  its  ter- 
mination on  the  Shore ;  thence  west  along  the  Shore  to  the  point 
first  described.** 

9. — BADOINGTTON  DI8TEICT. 

Narih  Berwick. 

"  FVom  tfae  YeHow  Craig  in  a  strsigfat  line  to  the  point  at 
which  the  Dunbar  Road  wmild  be  cut  by  a  straight  line  to  be 
drawn  thereto  from  the  Isle  of  May  LJgfatliouse  througfa  the 
YsUow  Cnig;  thenet  m  a  stivgfat  lipt  to  a  p<mK  Pm  him- 


dred  yards  to  the  south  of  the  middle  of  the  Edinburgh  Road  in 
the  direction  of  a  line  drawn  from  the  westernmost  point  of  Craig 
Leitb  through  the  easternmost  point  of  the  Rock  called  Craig- 
in-Touch  or  Powart  Rock ;  thence  in  a  straight  line,  in  the 
direction  of  the  said  easternmost  point  of  the  Rock  called  Creig- 
in-l'ouch  or  Powart  Rock,  to  the  point  at  which  snch  straight 
line  cuts  the  Shore  of  the  Firth  of  Forth ;  thend*  along  the 
ShoK  of  the  FirtU  of  Forth  to  the  Yellow  Craig." 

2)i<ft6ar. 
"  From  the  point,  on  the  south-east  of  the  Toani,  at  which 
tfae  eastern  boundary  of  the  Towu  Land  nietfts  the  Sea  Ckiast,  along 
the  eastem  boundary  of  the  Town  Land,  to  the  point  at  %vbich 
the  same  meets  the  Berwick  Road ;  thence  !n  a  straight  line,  in 
the  direction  of  the  Hopetoun  Monument  near  Haddington,  to 
the  point  at  which  such  straight  line  cats  the  Road  from  Bower- 
house  to  Belhaven ;  thence  along  the  road  from  Bowerhouse  to 
Belhaven  to  the  point  at  which  the  same  meets  the  Belhaven 
Bum ;  thence  down  the  Belhaven  Bum  to  the  point  at  a-hich 
the  same  reaches  the  Sea ;  tiience  along  the  Sea  Coast  to  the  point 
firet  deacribed.*' 

Haddington, 

**  From  a  point  on  tfae  Dunbar  Road  whidfa  is  distant  two 
Irandred  yards  (measured  along  tfae  Dunbar  Road)  to  the 
east  of  the  point  at  wfaicfa  the  Athelstonford  Road  leaves  the 
same^  in  a  straight  line  to  the  north.eastero  comer  of  the 
Burial  Ground  of  St  Martin'a  Chapd ;  thence  along  the  I^ane 
which  leads  to  St  Martin's  Chapel  from  the  Moreham  Road 
to  the  poiut  at  which  such  lalie  joins  the  Moreham  Road  ; 
thence  in  a  straight  line  to  a  point  on  the  Giiibrd  Road  which 
is  distant  two  huodced  yards  (measured  along  the  Gifford  Road> 
to  the  south  of  the  point  at  which  the  same  leaves  the  JVIoreham 
Road ;  thence  in  a  straight  line  to  the  point  at  which  the  River 
Tyne  would  be  cut  by  a  straight  line  to  be  druvn  from  the  point 
last  described  to  the  northern  end  of  Waterloo  Bridge ;  thence 
up  the  River  Tyne  to  the  Buigh  Mill-dam  ;  thence  in  a  sti«igbt 
line  to  a  point  on  the  Pencaitland  Road  which  is  distant 
five  hundred  yards  (measured,  along  the  Pencaitland  Road)  to 
the  west  of  the  point  at  which  the  same  leaves  the  High  Street 
of  Hadffington ;  thence  in  a  straight  line  to  the  north-western 
comer  of  the  premises  of  Belleme,  the  westemmost  of  the 
Gallow  Green  Feus ;  thence  in  a  straight  line  to  the  point  at 
which  the  road  from  Whiskv  Row,  by  the  eastem  side  of  the 
Glebe,  is  met  by  a  cross  road  leading  therefrom  by  Goatfield  to 
the  Athelstonford  Road ;  thence  along  the  said  cross  rood  to 
the  point  at  which  the  same  joins  the  Athelstonford  Road ; 
thence  in  a  straight  line  to  the  point  firat  described.** 

Jedburgh. 

*'  From  the  Flour  Mill  Bridge  over  the  River  Jed,  on  the 
north*east  of  the  Toam,  in  a  straight  line  to  the  point  at  which 
the  Footpath  from  Timpen  Dean  joins  the  Totches  Baulk 
Road ;  thencct  westward,  along  the  Totchea  Baulk  Road  to  the 
point  at  which  the  same  meets  the  Tudhope  Loaning ;  thence 
in  a  straight  line  to  a  point  on  the  Hawick  Road  which  is  dis- 
tant three  hundred  yards  (messured  along  the  Hawick  Road)  to 
the  southwest  of  the  north-western  ai^e  of  the  Indosune  of  the 
Castle ;  thence  in  a  straight  line  to  the  Inchboooie  or  Second 
Bridge  over  the  River  Jed ;  thence  in  a  straight  line  to  the 
point  at  which  the  New  Road  to  Oxnam  joins  the  Old  Road  to 
Oznam ;  thence  in  a  straight  line  to  Che  said  Flour  MiU  Bridge.'* 

Lmuder^ 

"  From  a  point  on  the  Kelso  Road  which  is  distant  six  hun- 
dred yards  (measured  along  tfae  Kdso  Road)  from  the  Church 
of  Lauder,  In  astrai^t  ISnetoapQiMtoiithe  Lauder  Bum  which 
is  distant  three famdred  and  fifty  yaids  (measured  along  the  Lauder 
Bum)  below  tfae  Bridge  over  the  same  on  the  road  to  Woodhead 
and  Gattonside ;  tfaemie  up  tfae  Lander  Bum  to  the  said  Bridge ; 
thence  in  a  straight  tine  to  a  point  on  the  Washing  Bum  which  is 
distant  two  hundred  yards  (measured  along  the  Washing  Burn) 
above  the  Bridge  over  the  same  on  the  Edinburgh  Road ;  thence 
down  die  WaAing  Bum  to  the  point  at  whiefa  tfae  same  meets 
the  Park  Wall  of  Thiriestane ;  thenccu  eaatward,  along  the  Park 
Wall  of  Thiriestane  to  the  point  at  wfaich  the  same  reaches  the 
Keko  Rosa;  theoet  alo^g  tfae  Kaiso  Road  to  tfae  point  fine 
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10. — LBrnt  DifftmiCT. 

LeUk. 

*<  From  tbe  point  at  whtcli  the  Shore  of  the  Firth  of  Forth 
would  be  cut  by  a  straight  line  to  be  drawn  thereto  from  the 
Spire  of  the  Troo  Church  in  Edinburgh,  through  the  point  at 
which  the  Feeder  joins  the  western  side  of  Loebend  Loch*  in  a 
straight  line  to  the  said  point  at  which  the  Feeder  joins  the 
western  aide  of  Lochend  Loch  ;  thence  in  a  ntraight  line  to  the 
point  at  which  Pilrig  Street  joins  Leith  Walk ;  thence  along 
Filrig  Street  and  the  Bonnington  Road  to  the  point  at  which 
the  letter  joina  the  Queensferr^  Road ;  thence,  westward*  along 
the  Queensferry  Road  to  a  point  which  is  distant  fouf  hundred 
janb  (measured  along  the  Queensferry  Road)  to  the  west  of 
the  point  at  which  the  same  meets  the  Inverleith  Road  at  the 
House  called  Golden  Acre ;  thence  in  a  straigbt  line  to  the 
point  at  wbicb  the  Wardie  Bum  joins  the  Firth  of  Forth;  thence 
along  the  Shore  of  the  Firth  of  Foith  to  the  point  iint  det 
loibed.* 

Musselburgk, 

**  From  tb«  |>oint  at  which  the  Magdalene  Sum  jofns  the 

Firth  of  Fortb,  up  the  Magdalene  Bum,  to  a  point  which  is 

distsnt  fifty  yards  (measured  along  the  Magdalene  Bum)  abore 

ibfsdalene  Bridge ;  thence  in  a  straight  line^  In  the  direction  of 

tbe  Spire  of  Inreresk  Church,  to  the  point  at  which  such  straight 

line  cuts  tbe  River  Esk ;  thence  in  a  straight  line  to  a  point  in 

tbe  road  fironn   Newbigging  to  Inveresk  which  is  distant  two 

bondred  3rard8  (measured  along  such  road)  to  the  south  of  the 

point  (in  tbe    Street  of  Newbigging)  at  which  the  same  leaves 

the  road   from    Newbigging  to  Haddington  and  Prestonpans; 

thence  in  a  straigbt  line  through  the  Seventh  Mile  Stone  on  the 

road  from  Edinburgh  to  Haddington  to  the  Ravensliaugh  Bum ; 

thence  down   tbe  Ravenshaugh  Burn  to  the  point  at  which  the 

Mune  joina   tbe  Firth  of  Forth  ;  thence  along  the  Shore  of  the 

Firth  of  Fortb  to  the  point  first  described*" 

P&rtobello, 

'*  Fh>m  tbe  Fountain  of  Saltpans  on  the  Musselbnigh  Road, 

foothward  in  a  atmigbt  line  (in  the  direction  of  a  straight  line 

drawn  from  tbe  ea^t  end  of  Inchkeith)  to  a  point  one  hundred 

ind  fifty  yards  distant ;  thence  in  a  straight  line,  in  the  direction 

of  Nelson's  Monument  on  the  Chiton  Hill,  to  the  point  at  which 

Mteb  stnight  line  cuts  the  Duddingston  Road ;  thence,  north- 

vard,  along  the   Duddingston  Road  to  the  point  at  which  the 

»ame  meeta  tbe   Bdinburgh  Road ;  thence  in  a  straight  line  to 

tile  point  at  wbicb  the  Shore  of  the  Firth  of  Forth  would  he  cut 

hy  a  straight  line  to  be  drawn  thereto  from  the  Summit  of  Ar- 

tliur's  Seat  through  the  point  last  described ;  thence  along  the 

Shore  of  tbe  Firth  of  Forth  to  tbe  point  first  described.** 

1 1 ^TALKtRK  miTRICT. 

"  From  tbe  Bridge  over  the  South  Bum  on  the  Glasgow 

Road,  along  the  South  Bnrn,  to  a  point  which  is  distant  five 

hundred  yards  (measured  along  the  South  Bum)  to  the  east  of 

tbe  said  Bridge ;  thence  in  a  straight  line  to  a  point  on  the  6art- 

Jee  Road  which  is  distant  five  hundred  yards  (measured  along 

tbe  Gartlee  Road)  to  the  south  of  the  point  at  which  the  same 

veeta  Graham  Street ;  thence  in  a  straight  line  to  a  point  on 

tbe  high  road  from  Carlisle  to  Stirling,  which  is  distant  one 

hundred  yards  (mesMired  along  such  read)  to  the  south  of  the 

point  at  which  the  same  meets  the  Edinburgh  Road ;  thence 

along  the  said  road  to  Stirling  to  the  Biidge  on  the  same  over 

tlie  North  Bum ;  thence  in  a  straight  line  to  a  point  on  the  road 

UroiB  North  Bridge  Street  to  New  Monkland  Church  which  is 

flfislaiit  five  hundred  yards  (measured  along  such  road)  to  the 

north  of  the  Bridge  on  the  same  over  the  North  Burn;  thence  in 

m  airaigfat  line  to  the  Bridge  over  the  Railway  on  the  Kirkin- 

ttalioeh  Road  near  Windhall ;  thence  in  a  straight  line  to  the 

Bridge  first  described." 

Falkirk. 

**  Fnm  a  point  on  the  Edinburgh  Road  which  is  distant  four 
bandred  yards  (measured  along  the  Edinburgh  Road)  to  the  east 
of  tbe  Bridge  on  the  same  over  the  East  or  Meadow  or  Ladya 
^LU  Bum,  in  a  straight  line  to  the  Bridge  on  the  Grangemouth 


Road  over  the  same  Bom ;  thence  idong  the  said  Bum  to  the 
point  at  which  the  same  passes  under  the  Forth  and  Clyde  Canal ; 
thence,  eastward,  along  the  Forth  and  Clyde  Canal  to  the  point 
at  which  the  same  meets  the  road  to  Dalderse  House ;  thence, 
northward,  along  the  road  to  Dalderse  House  to  a  point  which 
is  distant  three  hundred  yards  (measured  along  the  road  to  Dal- 
derse House)  from  the  point  last  described ;  thence  in  a  straight 
line  to  a  point  on  the  Alloa  and  Carron  Road  which  is  distant 
two  hundred  yards  (measured  along  the  Alloa  and  Carron  Road) 
from  the  point  at  which  the  same  meets  St  Da\'id's  Lane ;  thence 
along  the  Alloa  and  Carron  Road  to  tbe  point  at  which  the  same 
meets  St  David's  Lane ;  thence  along  the  road  to  Burnhouse  to 
the  point  at  which  tbe  same  meets  the  West  Burn ;  thence  in  a 
straight  line  to  the  Twenty-fourth  Mile  Stone  on  the  Stirling 
Road  ;  thence  in  a  straight  line  to  a  point  on  the  road  by  Burn- 
head  and  Gartcows  to  south  Bantaskine  which  is  distant  one 
hundred  yards  (measured  along  such  road)  to  the  south-west  of 
the  point  at  which  the  same  is  met  by  tbe  West  Bum ;  thence 
in  a  straight  line  to  the  south-eastern  comer  of  the  Parkfoot 
Washing  Green ;  thence  in  a  straight  line  to  the  point  first  de» 
scribed.** 

Hamilton* 

**  From  Covan  Bum  Bridge,  on  the  road  to  Lanark,  in  a 
straight  line  to  the  point  in  the  lower  Park  WaU  of  Hamilton 
Palace,  where  it  meets  tbe  great  South  Avenue  of  the  said 
Palace ;  thence,  westward,  along  the  said  wall  to  a  point  in  the 
same,  six  hundred  yards  beyond  the  intersection  of  tbe  Cambus» 
hmg  and  Glasgow  koad  with  the  said  wall ;  thence  in  a  straight 
line  to  the  Bridge  on  tlie  said  road  over  Wellhall  Bum ;  tbence 
up  the  said  Bom  to  the  point  where  it  is  met  by  the  March 
Fence  between  tbe  buigh  and  the  lands  of  Over  Auchingray* 
mont;  thence,  southward,  along  the  said  fence  to  the  point 
where  it  meets  the  road  to  Earoock  ;  thence  in  a  straight  line 
through  a  point  on  the  road  to  Strathaven  which  is  five  hundred 
and  twenty  yards  (measured  along  the  said  road)  south  of  the 
Btttterlmni  Bridge,  continued  until  it  meets  the  upper  Park 
Wall  of  Hamilton  Palace ;  thence,  eastward,  along  the  said  Park 
Wall  to  the  point  where  it  meets  the  Covan  Burn ;  thence,  down 
the  same  to  the  point  first  described.** 

Lanark, 

«  From  a  point  on  the  River  C^yde,  which  is  distant  on^ 
hundred  and  fifty  yards  (measured  along  the  River  Clyde)  below 
the  Bridge  over  the  same  on  the  southern  branch  of  the  Glasgow 
Road,  in  a  straight  line  to  a  point  on  the  old  road  to  Carluke 
which  is  distant  one  hundred  and  fifty  yards  (mesaured  along 
such  old  road  from  the  point  at  which  ibe  same  leaves  tiie  Glas- 
gow Road ;  thence  in  a  straight  line  to  the  point,  near  Mans^ 
field,  at  which  the  Jerviswood  Road  leaves  the  Northem  Edin- 
burgh Road ;  thence  in  a  straight  line  to  a  point  on  the  Southern 
Edinburgh  Road  which  is  distant  one  hundred  yards  (measured 
along  such  road)  to  the  east  of  the  eaatem  comer  of  Browa*i 
S^fuare ;  thence  in  a  straight  line  to  the  centre  of  the  Ruins  of 
tiie  Parish  Chureh ;  thence  in  a  straight  line  to  a  point  on  the 
River  Clyde  which  is  distant  seven  hundred  and  fifty  yarda 
(measured  along  the  River  Clyde)  above  the  Bridge  over  the 
same  on  the  southern  branch  of  the  Glasgow  Road ;  thence 
down  the  River  Clyde  to  the  point  first  described." 

ZinHthgow* 

"  From  a  point  on  the  Union  Canal  which  is  distant  one 
hundred  and  fifty  yards  (measured  along  the  Union  Canal)  to 
the  nortb^eaat  of  the  Aqueduct  over  the  Edinburgh  Road,  in  a 
strai^t  line  to  the  point  at  which  the  Bum  a4ioins  the  eastern 
end  of  Linlithgow  Loch ;  thence  along  the  Southern  Shore  of 
Linlithgow  Loch  to  the  point  at  which  the  same  is  joined  by 
the  Bum  which  runs  therefrom  across  tbe  Borrowstonness  Road ; 
thence  along  the  last-mentioned  Bum  to  the  Bridge  over  the 
same  on  the  Borrowstonness  Road^  thence  in  a  straight  line  to 
a  point  on  the  Falkirk  Head  wbieb  ift  distant  one  hundred  and 
fifty  yards  (measured  along  tbe  Falkirk  road)  from  tit  point 
at  which  the  Torpbiehen  road  leaves  the  same;  thence  in  a 
atraight  line  to  the  Bridge  nnarked  No.  45,  over  the  Union 
Omal  on  the  Bathgate  road ;  thence  ui  a  straight  line  to  the 
Aqueduct  over  the  Edinburgh  road ;  thence  along  tht  Union 
Cuial  to  the  point  first  described.  ** 


46 


THE  SCOTTISH  JURIST. 


CJdy 


12. — ^AYR  DISTRICT. 

**  From  the  end  of  the  Mfll-dam  Dyke  on  the  right  hank  of 
the  RiTer  Ayr,  and  on  the  east  of  the  Town,  in  a  straight  line 
to  the  Hawkbill  Bridge ;  thence  along  the  road  which  passes  the 
aouth-eastem  side  of  the  Newton  Muir,  and  in  a  line  in  Con- 
tinuation of  the  direction  of  such  road,  to  the  Half-mile  Bum ; 
thence  down  the  Half-mile  Bum  to  the  point  at  which  the  same 
joins  the  Firth  of  Clyde ;  thence  along  the  Shore  of  the  Firth 
of  Clyde  to  the  point  at  which  the  same  is  met  by  the  road 
which  runs  thereto  from  the  Holrostone  Toll-Bar,  past  the 
Race  Course,  and  between  the  lands  of  Blackburn  and  Seafield ; 
thence  along  the  road  last  described  to  a  point,  which  is  distant 
two  hundred  and  sixty  yards  (measured  along  the  same)  to  the 
east  of  the  point  at  which  the  same  crosses  the  old  Maybole 
Hoiul ;  thence  in  a  straight  line  to  the  point  first  described.** 

Campbellion, 

*<  From  the  point,  on  the  south-east  of  the  Town,  at  which 
the  Kilkerran  Bum  joins  the  Sea,  up  the  Kilkerran  Bum  to  the 
point  at  which  the  same  coming  down  from  Bengoillan  nearly 
forms  a  right  angle  in  tumiiig  towards  the  Sea ;  thence  in  a 
straight  line  to  the  summit  of  the  bill  called  Barley  Bannocks ; 
thence  in  a  straight  line  to  the  Bridge  over  the  Witch  Bum  on 
the  Southend  Road ;  thence  in  a  straight  line  to  the  point  at 
which  the  road  to  Knockscalbert  leaves  the  Inverary  West 
Road ;  thence  in  a  straight  line  to  the  first  point  of  the  Rock 
on  Balligreggan  Hill ;  thence  in  a  straight  line,  in  the  direction 
of  the  summit  of  tbe  Island  of  Avarr,  to  the  point  at  which  such 
Rtraight  line  cuts  the  Baraskomil  Bum ;  thence  down  the  Bares- 
komil  Bum  to  the  point  at  which  the  same  joins  the  Sea;  thence 
along  the  Sea  Shore  to  the  point  first  described." 

Inv^rartf, 

**  From  the  western  angle  of  Point  House,  on  the  west  of  the 
Town,  in  a  straight  line  to  a  point  which  is  distant  three  hun- 
dred yards  due  north  of  the  same:  thence  in  a  straight  line  to 
%he  point  at  which  the  Dalmally  Koad  meets  the  upper  or  great 
avenue  to  Inverary  Castle ;  thence  in  a  straight  line  to  a  point 
on  the  Shore  of  Ijoch  Fine  which  is  distant  one  hundred  and 
fifty  yards  (measured  along  the  Shore)  to  the  east  of  the  north 
end  of  the  Pier ;  thence  along  the  Shore  of  Loch  Fine  to  that 
point  thereof  which  is  nearest  to  the  point  first  described ;  thence 
m  a  straight  line  to  the  point  first  described.* 

Irvine* 

**  From  the  Flagstaff  near  the  junction  of  the  Rtvef  Irvine 
with,  the  Sea,  (about  one  hundred  yards  south  of  the  point  where 
the  Pier  Head  leaves  tbe  Shore)  in  a  straight  line,  through  tbe 
Stone  at  the  western  comer  of  the  March  Fence  of  the  Minis- 
ter's Glebe,  to  tbe  River  Anwick ;  thence  up  the  River  An- 
wick  to  a  point  which  is  distant  two  hundr^l  and  ninety-five 
yards  (measured  along  the  River  Anwick)  above  the  Bridge 
over  the  same,  on  the  Kilmarnock  Road ;  thence  in  a  straight 
line,  in  a  north-westerly  direction,  to  tbe  point  at  which  tbe 
Burn,  called  the  Ministers  Cast,  makes  an  angle  in  turning  to 
tbe  west ;  thence  down  **  the  Ministers  Cast"  to  the  point  at 
which  the  same  joins  tbe  River  Irvine ;  thence  down  the  River 
Irvine  to  that  point  thereof  which  is  nearest  to  the  Flagstaff 
aforesaid ;  thence  in  a  straight  line  to  the  Flagstaff  aforesaid." 


Oban. 


« 


The  'ftpace  on  the  Main  Land  included  within  a  circle  de- 
scribed with  a  Tsdius  of  one-half  mile  from  the  point  as  a  centre 
where  tbe  Street  leading  to  the  old  Inverary  Road  meets  the 
Street  along  the  Shore." 

IS.— DtTMFRIES  DISTRICT. 

^nnatu 

**  From  the  point,  on  the  hmHi  of  the  Town,  at  which  the 
Gralla  Bank  Barn  joins  tbe  River  Annan,  in  a  straight  line  to  a 
point  on  the  Prestonfield  Road  which  is  distant  one  hundred 
yards  (measured  along  the  Prestonfield  Road)  from  the  point 
at  which  the  same  leaves  the  Prestodhall  Road ;  thence  in  a 
straight  line  to  the  point  near  New  Dyke  «t  which  the  Lang- 
holm Road  leaves  the  CWlisIe  Road ;  thence  in  a  straight  Hue 


through  the  Blindpeat  Well  to  the  River  Annan ;  thence  up  the 
River  Annan  to  the  point  first  described." 

Dumfria* 

**  From  the  point,  on  the  north  of  the  Town,  at  which  th« 
Townhead  Branch  of  the  Edinbuigh  Road  joins  the  English 
Street  Branch  of  tbe  same  road,  in  a  straight  line  to  the  Bridge 
over  the  Maryholm  Bum  on  the  Lincluden  Road  ;  thence  in  a 
straight  line  to  a  point  on  the  Terregles  Road,  which  is  distant 
five  hundred  jrards  (measured  along  Terregles  Street  and  the 
Terregles  Road)  from  the  point  at  which  Terregles  Street  meecs 
Galloway  Street ;  thence  in  a  straight  line  to  the  point  at  which 
the  Castle  Douglas  Road  leaves  the  Dalbeaty  Road ;  thence  in 
a  straight  line  to  the  point  at  which  the  left  bank  of  the  River 
Nith  is  cut  by  a  straight  line  drawn  thereto  due  west  from  the 
Maidens  Bower  Craig ;  thence  along  the  last-mentioned  straight 
line  to  the  point  at  which  the  same  cuts  the  CJaerlavrock  Road  ; 
thence  in  a  stvaight  line  to  the  point  at  which  the  road  to  Gill- 
brae  leaves  tbe  road  to  Callside ;  thence  in  a  straight  line  to  a 
point  which  is  distant  on^  hundred  yards  due  east  from  the 
point  first  dascribed ;  thence  in  a  straight  line  to  the  point  first 
described." 

Klrtcudbrighi. 

"  From  the  point,  on  the  west  of  tbe  Town,  at  which  the 
River  Dee  would  be  cut  by  a  line  to  be  drawn  thereto  parallel 
to  the  High  Street  leading  from  the  Market  Cross  to  Barr  Hill, 
from  the  point  at  which  the  new  road  to  St  Mary*s  Isle  leaves 
the  road  to  Dundrennan  in  a  straight  line  through  the  point  at 
which  the  road  to  St  Mary's  Isle  leaves  the  road  to  Dundren^ 
nan  to  a  point  which  is  four  hundred  yards  beyond  the  same ; 
thence  in  a  straight  line  to  a  point  which  is  seven  hundred  yards 
due  east  of  the  northren  extremity  of  the  Stirling  Acres  Em- 
bankment ;  thence  in  a  i^traigbt  line  to  the  northern  extremity 
of  the  Stirling  Acres  Embankment ;  thence  down  the  Rivef 
Dee  to  the  point  firat  described." 

ZMChmaheft* 

*'  From  the  point,  oti  the  northeast  of  the  Town,  near  Bogle- 
hole,  at  which  a  Bum  crosses  the  road  to  tbe  Bridge  on  Kennel 
Water,  in  a  straight  line  to  a  point  on  the  Bank  of  the  Castle 
Loch  which  is  distant  five  hundred  yards  in  a  straight  line  tnr 
the  south-east  of  the  summit  of  the  knoll  of  the  Old  Castle  ; 
thence  in  a  straight  line  to  the  summit  of  the  knoll  of  tbe  Old 
Castle ;  thence  in  a  straight  line  to  a  point  on  the  Dumfries 
Road,  which  is  distant  five  hundred  yards  (measured  along  the 
Dumfries  Road,)  to  the  west  of  the  Town  House;  thence  in  a 
straight  line  to  a  point  which  is  four  hundred  yards  due  west  of 
the  point  first  described ;  thence  in  a  straight  line  to  the  point 
first  de8crit)ed." 

Sanquhar. 

"  From  the  point,  on  the  south  of  the  Town,  at  which  the 
Town<>>fit  Burn  joins  the  River  Nith,  up  the  Town-^fit  Bum  to 
a  point  which  is  distant  two  hundred  and  fifty  yards  (measured 
along  such  Burn)  to  the  north  of  the  point  at  which  the  same 
crosses  the  Dumfries  Koad;  thence  in  a  straight  line  to  the 
Bridge  over  the  Crawick  Burn  on  the  Whitehill  Road  ;  thence 
down  the  Crawick  Burn  to  the  point  at  which  the  same  joins 
the  River  Nith ;  thence  along  the  River  Nith  to  the  point  first 
described." 

14.-^WlGTON  DISTEIOr. 

New  OaUoutay, 

'*  From  a  point  on  the  road  to  Kells  Church,  which  is  dis" 
tant  five  hundred  yards  (measured  along  such  road)  to  the  north 
of  the  north-western  corner  of  the  Town  House,  in  a  straight 
line  drawn  due  east  to  a  point  three  hundred  jrards  distant  $ 
thence  in  a  straight  line  to  a  point  whidi  is  distant  three  hun- 
dred yards  due  west  from  a  point  on  the  Kirkcudbright  Road, 
which  is  distant  four  hundred  yards  (measured  along  the  Kirk^ 
cudbright  Road)  to  the  south  of  the  Town  House ;  thence  in  a 
straight  line,  through  the  said  point  on  the  Kirkcudbright  Road, 
to  a  point  which  is  distant  three  hundred  yards  doe  west  there- 
from ;  thence  in  a  straight  line  to  a  point  which  is  distant  three 
hundred  yards  due  west  from  the  point  firat  described ;  thence  in 
a  straight  line  to  the  point  fint  described." 
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"  From  tbat  point  on  the  Shore  of  Loch  Rjran  which  is  due 
north-east  of  the  point  at  which  the  two  roads  from  Stranraer 
to  Leswalt  meet,  in  a  straight  line,  through  the  point  at  which 
such  two  ronda  meet,  to  a  point  seven  hundred  yards  beyond  the 
Mine ;  thence  in  a  straight  line  to  the  point  at  which  the  road 
from  the  Church  to  Portpatrick  meets  the  road  from  the  meet- 
ing House  to  Portpatrick ;  thence  in  a  straight  line  to  a  point 
on  the  Dumfries  Road,  which  is  distant  seven  hundred  yards, 
(measured  alonR  the  Dumfries  Road)  from  the  point  at  which 
the  same  i^  met  by  the  road  from  the  Meeting  House  to  Port- 
patrick  ;  t  hence  in  a  straight  line,  drawn  due  north-east,  to  the 
Shore  of  Locb  Ryjin  ;  thence  along  the  Shore  of  Loch  Ryan  to 
the  point  fitat  described." 

Whithorn. 

**  From  a  point  on  the  Portwilliaro  Road,  which  is  distant 
two  hundred  yards  (measured  along  the  Portwitliam  Road)  to 
the  we«t  of  the  point  at  which  the  same  leaves  the  Wigton 
Road,  in  a  straight  1  ine' to  apoint  ou  the  Glasserton  Road,  which 
\i  distant  five  hundred  jrards  (measured  along  the  Glasserton 
Road)  from  the  point  at  which  the  Isle  of  Whithorn  Road  leaves 
the  same ;  thence  in  a  straight  line  to  a  point  on  the  Isle  of  Whit- 
bom  Road  which  is  distant  five  hundred  yards  (measured  along  the 
Isle  of  Whithorn  Road)  from  the  point  at  which  the  same  leaves 
the  Glasserton  Road ;  thence  in  a  straight  line  to  a  point  on  the 
road  or  street  called  the  Raw,  leading  in  a  south-easterly  direc- 
tion from  the  Town  House,  five  hundred  yards  distant  there- 
from (measured  along  the  said  road) ;  thence  in  a  straight  line 
to  a  point  on  the  Garlieston  Road,  which  is  distant  two  hun- 
dred }'ards  (measured  a!ong  the  Garlieston  Road)  from  the  point 
at  which  the  same  leaves  the  Wigton  Road,  thence  in  a  straight 
hfle  to  the  point  first  described.** 

*'  From  a  point  on  the  Sea  Shore,  on  the  north-east  of  the 
Town,  which  is  distant  four  hundred  yards  (measured  along  the 
Shore)  to  the  north  of  the  point  at  which  the  Croft-en-  Reich 
Bom  joins  the  Sea,  in  a  straight  line  to  the  point,  at  Tnimmond 
Ford,  at  which  the  Gienluce  Road  meets  a  road  to  Bladenoch 
thence  in  a  straight  line  to  a  point  on  tHe  Bladenoch  Water, 
which  is  distant  one  hundred  yards  (measured  along  the  Blade- 
noch Water)  above  Bladenoch  Bridge ;  thence  down  the  Blade- 
noch Water  to  the  point  at  which  the  same  joins  the  Sea  ;  thence 
along  the  Sea  Shore  to  the  point  first  described.*' 


HOUSE  OF  LORDS. 

(Speeches  taken  fr^m  Mr  Gumey»  ShiM^ffand  Notez.) 

1 IM  August  1832. 

No.  1 1« — John  Booth,  &c.  Appellants^  v,  Mrs  Booth 
or  Black,  &  Husband,  Rispondents. 

Settlement — Provisions  to  Children — Substitution — Conditio  si 
sine  liberis—O'rcM  wifancM  in  which  held,  i\fflrming  judgment  of 
ike  Court  beiow,  that  the  conditio  si  sine  liberis  wn«  implied  in  a 
familjf  settlement,  in  respect  it  tons  not  excluded  per  expressum. 

In  1770,  a  marriage-contract  was  entered  into  be* 
tween  Patrick  Booth  and  Ann  Hogg,  which  provided 
£400,  and  one-half  of  the  conqaest  daring  the  mar- 
riage, to  the  child  or  children  to  be  procreated.  Three 
sons,  John,  Alexander,  and  Livingston,  were  born  of 
the  marriage;  and  in  1783  a  trust- settlement  was 
executed  by  Patrick  Booth,  declaring  it  to  be  his  will 
and  appointment,  that  all  his  children  who  should  be 
alire  at  the  time  of  his  death  should  be  entitled  to  the 
whole  free  residue  of  his  whole  heritable  and  moveable 
estates  equally,  share  and  share  alike,  without  any 
preference  of  the  one  before  the  other  of  them.  In 
1787,  the  marriage  was  dissolved  by  the  death  of  the 


wife.  In  1801,  the  second  son  Alexander  married, 
on  which  occasion,  the  father  made  an  equal  allotment 
of  the  property  he  then  possessed  among  his  family ; 
and,  after  the  birth  of  three  children,  of  whom  the 
respondent  Mrs  Black  now  alone  survives,  Alexander 
died  in  1805.  Patrick,  .the  common  ancestor,  sur- 
vived till  1825;  and,  upon  his  death  at  that  period, 
his  two  surviving  sons,  the  appellants,  assumed  the 
management  of  his  estate  under  the  trust-deed  of 
1783,  all  the  trustees  named  in  it  having  predeceased. 
The  appellants  refused  to  the  respondent,  Mrs  Black, 
that  portion  of  her  grandfather's  estate  which  would 
have  fallen  to  her  father  Alexander,  if  he  had  survived 
his  father  Patrick,  the  maker  of  the  trust-settlement; 
and  alleged  that  her  claims  under  the  marriage-con- 
tract of  1770  had  been  satisfied  by  a  certain  allocation 
of  funds  made  by  Patrick  Booth,  and  recorded  in 
what  he  called  his  Clatt-Book.  The  appellants  raised 
the  present  action  of  declarator  against  the  respondent, 
concluding — Ist^  That  the  defender  had  no  interest 
under  the  trust-settlement  of  1783,  in  consequence 
of  her  parent  having  predeceased  the  granter ;  and, 
2<f/y,  That  her  claims  under  the  marriage-contract  of 
1 770  had  already  been  satisfied.  In  bar  of  this  action, 
the  respondents  pleaded — 1.  That  by  a  special  agree- 
ment betwixt  them  and  the  appellants,  the  appellants 
recognised  in  the  strongest  manner  the  right  of  the 
respondent  under  her  grandfather's  settlement  of 
1783,  and  waived  their  objections  to  that  right. — 
11 .  That  the  division  of  funds  recorded  in  the  Clatt- 
Book  may  substantially  be  considered  as  an  equal 
allotment  of  each  of  the  three  brothers ;  for  al- 
though Livingston's  share  was  originally  smaller, 
the  difference  was  stated  as  a  debt,  and  has  been  al- 
lowed accordingly. — III.  The  construction  now  at- 
tempted to  be  put  by  the  appellants  on  the  deed  of 
settlement,  viz.  that  the  families  of  predeceasing  chil- 
dren should  be  excluded,  is  contrary  to  the  intention 
of  the  testator,  as  gathered  from  a  fair  construction 
of  the  deed.  It  is  inconsistent  with  '*  the  strict  and 
impartial  justice"  which  he  solemnly  declares  to  be 
his  intention  to  observe  towards  the  different  mem- 
bers of  hist  family.  Under  the  general  term  "  children," 
it  may  fairly  be  held  to  have  been  Patrick  Booth's 
intention  to  include  grandchildren.  This  intention 
is  farther  evidenced  by  the  circumstance,  that,  under 
the  appellants'  construction,  the  deed  of  settlement 
would  be  inconsistent  with  the  prior  onerous  contract 
of  marriage,  by  virtue  of  which  the  respondent  would, 
without  doubt,  have  been  entitled  to  her  predeceasing 
parent's  provision;  while,  by  the  respondent's  con- 
struction, it  is  consistent  with,  and  supplemental  to, 
the  marriage-contract,  and  it  was  the  testator's  ob- 
vious intention  to  enlarge,  and  not  to  restrict,  the 
provisions  of  his  children.  The  testator's  intention 
IS  farther  evidenced  by  the  allocation  which  he  made 
during  his  life  by  the  **  Clatt-Book,"  and  by  his  ver- 
bal declaration  of  his  intention  to  the  appellants. — 
IV.  The  conditio  si  sint  liberis  is  implied  in  family 
settlements,  unless  excluded  per  expressum. 

Answered — I.  The  proposal  of  a  settlement  with 
the  respondents  being  made  with  a  view  to  an  ar- 
rangement between  relations,  and  on  certain  condi- 
tions, and  involving  no  admission  of  her  right  gene- 
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rally  to  a  third  share  of  her  grandfather's  succes^on^ 
and  these  conditions  being  rejected  by  her,  cannot  be 
founded  on  by  her  as  in  bar  of  the  legal  rights  of  the 
appellants. —  II.  Any  proposals  originating  in  an 
erroneous  impression  as  to  her  legal  rights,  could  not 
be  binding  on  the  appellants  when  they  discovered 
their  mistake,  no  ret  intervenius  having  taken  place. 
— III.  All  claims  competent  to  Alexander  Booth, 
under  the  marriage-contract  of  1770,  were  much  more 
than  satisfied  by  the  provision  allotted  to  him  by 
Patrick  Booth  in  1801,  on  the  occasion  of  his  marriage 
nndjbrisfamlliationy  which  must  be  presumed  to  have 
been  paid  by  his  fother,  and  received  by  him  as  in 
full  satisfaction  of  all  his  claims  under  that  contract, 
or  otherwise ;  and  the  respondents,  as  representing 
him,  have  no  claim  against  the  appellants,  in  virtue 
of  any  obligation  in  that  deed. — IV.  The  onus  of 
showing  that  the  provision  allotted  to  Alexander  in 
)801,  was  not  equal  to  the  amount  of  his  claims  under 
the  marriage-contract,  lies  upon  the  respondents. — 
y.  The  presumption  si  sine  Iweris^  founded  on  by  the 
respondents,  does  not  apply,  bnt  is  excluded  by  the 
circumstances  of  this  case,  and  especially  by  the  terms 
of  the  settlement;  by  the  length  of  time  that  the 
granter  lived  after  the  death  of  his  son  and  the  birth 
of  his  grandchildren,  who  were  living  constantly  under 
his  snperintendence,  while  he  made  no  alteration  in 
the  terms  of  that  deed;  by  the  liberal  provisions 
made  by  him  to  his  deceased  son  during  his  lifetime, 
and  those  left  to  the  respondent  from  other  sources, 
of  all  which  the  grandfather  was  aware ;  by  the  fact 
that  the  appellants,  his  remaining  children,  continued 
to  assist  kim  in  business, — and  that  their  portions 
remained  in  his  hands,  and  were  employed  in  his 
bnsiness  down  to  the  period  of  his  death ;  and,  sepa- 
raiim,  by  the  clear  expression  of  his  intention  not  to 
leave  any  thing  to  the  family  of  Alexander,  beyond 
the  portion  which  had  already  been  alotted  to  him. 
The  Court,  on  8th  February  1881, 

**  On  the  report  of  Lord  Medwyn,  Find,  That  the  defender 
Mn  Booth  is  entitled  to  that  share  of  her  grandfather's  succession 
that  would  have  belonged  to  her  deceased  father  under  the  grand- 
father's deed  of  settlement  referred  to ;  and  to  that  extent  sustain 
the  defences,  and  assoilzie  the  defenders  from  the  conclusions  of 
the  action,  and  decern :  Find  the  defenders  entitled  to  expenses; 
allow  an  account  to  be  given  in,  and  thereafter  taxed  by  the  Audi- 
tor in  common  form.** 

The  pursuers  reclaimed.  The  same  pleas  were 
argued  in  the  House  of  Lords  as  in  the  Court  below. 

Lard  ChanoeUor, — My  Lords,  there  it  another  case  of  Booth 
V.  Booth,  in  which  the  question  raised  at  the  Bar  is  a  very  im- 
portant case,  and  calling  for  great  attention  on  the  part  of  your 
Lordships,  not  only  on.  account  of  the  interest  of  the  parties,  but 
of  the  principle  upon  which  it  rests.  Various  cases  were  ad- 
verted to  as  tending  to  decide  this  case,  and  I  felt  it  my  duty, 
ftflter  hearinir  the  observations  of  the  learned  eoansri  at  your 
Lordadipi*  Bar,  minntely  to  investigate  them,  particularly  WaU 
lace  p.  Wallace,  and  Christie  and  Others  v.  Paterson.  I  have 
since  taken  an  opportunity  of  doing  so,  and  the  result  of  that 
investigation  is  a  conviction  that  the  interiocutor  of  the  8th  of 
February  1831  is  right  I  would  therefore  move  your  Lord- 
ships, that  that  interiocutor  be  affirmed,  and  I  think  it  should  be 
affirmed,  with  costs. 

Interlocutor  affirmed,  with  costs. 

Appellanu*  Authorities.— Stair,  I.  17,  S.  Carrick  v.  Cane,  5th 
August  177S;  Mor.  99Sl.  Hailes,  788.  Sootttr.  Yule,  9th  Febru- 
ary 1890.    Mathiesono.  Mathtcson,  soth  November  1766;  Mor. 


11,45s.  Stenhoiise  v.  Toung,  16th  June  1737;  Mor.  11,444. 
Belches ».  Murray,  22d  December  17i>2;  Mor.  11,361.  Smollet 
Campbell  v,  Campbell,  21st  February  1782 ;  Mor.  11,457.  Majjis- 
trates  of  Montrose,  2lst  November  1798;  Mor.  6398.  Voet.  l>ifr, 
36^1,18.  Bankton,  I.  9,  6.  Enk.  III.  8,  46.  Yule  v.  Yule, 
20th  December  1 75a  Watt*s  next  oF  ki n  v.  Jervey,  dOth  J uly  1 760 ; 
Mor.  6401.  Obphant  v.  OUpbant,  19th  June  1799,  Dec.  10,  17(^ ; 
F.  C. 

Respondents*  Authorities. — Magistrates  of  Montrose,  ui  supra. 
Mackenzie  v.  Legatees  of  Holt,  2d  February  1731.  Cuthbenson 
V.  Thomson,  1st  March  1781.  Wallace  v.  VVallace,  28th  January 
1807.  Neilson  tf.  Balllie ;  Shawns  Reports,  4th  June  1822.  Christie 
p.  Paterson,  5th  July  1h22.  Colquhoun  v.  Cam|>bell,  5th  June 
1825.  Binning  tr.  Binning,  21st  January  1767.  Wood  v.  Aitchi- 
son,  26th  June  1789i 

Second  Division. — Lord  Medwyn,  Ordinary — MoncriefT,  Weli- 
ster  and  Hiomsont  Appellants*  Solicitors. — Crawfurdand  Me^ct» 
Respondents*  Solicitors. 

lUh  August  IHS2, 

No«  12.— ^OHN  RiCDDrB,  AppeUanty  v.  David  Symb, 

Respondent. 

Relevancy — Sale — Actio  Quanti  Minoris — Fraud — Disposition 
— Damages — Circumstances  iu  which  a  purchaser  of  lantis,  who 
had  accepted  of  a  dispositvmt  and  paid  the  price,  keUl  (ajjirm^ 
ing  the  judgment  of  the  Court  of  Session,J  barred  from  going 
back  upon  the  missives  of  sale,  and  the  communings  and  cor^ 
re»i>oudence  of  the  parties,  to  jvrove  that  he  had  been  deceived 
and  misled  6y  the  seller,  who  had  represented  that  the  lands  were 
agreed  to  be  let  under  a  certain  lease,  whereas  tluf  purchaser 
had  discovered,  after  the  disposition  was  granted  aiid  the  jnice 
paid,  that  the  lands  were  let  under  a  totally  diffirent  lease,  much 
less  advantageous  to  the  lantUord ; — and  an  action  of  damages 
at  the  instance  of  the  purchaser  dismissed  as  irrelevant. 

The  pursuer  brought  an  action  against  the  defen- 
der, setting  forth — That  in  1828,  the  defender,  as  heir 
cum  beneficio  inventarii  of  his  late  father,  and  as  triis* 
tee  for  his  father's  creditors,  had  advertised  for  sale 
a  long  narrow  tract  of  rouir  ground,  called  Cuthil 
Moir,  or  Southfield  of  Cuthi),  consisting  of  about  93 
Scots  acres,  and  bounding  with  the  pursuer's  lands 
of  Cuthil  to  the  extent  of  about  half  a  mile :  That 
the  pursuer,  who  had  a  taste  for  planting  aud  im- 
proving operations,  became  desirous  to  purchase  this 
piece  of.  ground,  for  the  purpose  of  planting  and  im- 
proving the  same — altering  the  line  of  road  to  the 
pursuer's  lands  of  Cuthil,  which  at  present  runs  by  a 
very  awkward  and  circuitous  line,  for  a  nearer  and 
more  level  line — opening  up  a  communication  with 
the  great  north  road  to  tJie  west — feuing  out  portions 
of  the  land,  which  bounds  with  the  public  road,  for 
building  cottages,  and  interspersing  the  whole  with 
elurops  of  plantings  which,  with  the  benefit  of  drains 
and  mdosures,  would  at  once  render  such  parts  of 
the  land  as  were  worth  cultivation  more  valuable,  and 
afford  shelter  to  the  pursuer's  other  lands  of  Cut  hill, 
as  well  as  yield  an  adequate  return  from  the  cuttings 
of  the  wood,  &c.  to  the  proprietor :  That  with  these 
views,  the  pursuer,  accompanied  by  Mr  Wood,  land- 
valuator,  and  Mr  Williamson,  writer,  waited  on  Mr 
Wardlawy  the  agent  for  the  defender,  on  25th  July 
1828,  and  made  an  offer  of  £1000  for  the  lands,  ex- 
plaining at  sametime  that  this  offer  was  made  on  the 
understanding  that  the  lands  were  not  under  lease,  aft 
the  pursuer's  object  was  to  plant  and  improve  the 
same :  That  Mr  Wardlaw  stated,  that  the  lands  were 
agreed  to  be  let,  but  that  there  was  full  power  re- 
served to  the  landlord  by  the  lease,  to  resume  such 
portions  of  the  ground  as  he  might  think  proper,  for 
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the  parposes  above^tolionod ;  and  in  evidence  of  tbts 
statement,  Mr  Wardlaw  produced  and  read  a  draft  of 
a  lease,  which  he  said  had  been  agreed  upon  between 
the  landlord  and  Daniel  Campbell,  letting  the  lands 
to  CanpbeU  for  19  years  after  Martinmas  1824*, 
and  which  lease  contained,  inter  alia^  the  following 
clause : — 


**  Reserving  power  to  the  said  David  Syme,  his  heirs  and  sue- 
ce<<or3,  to  take  off  ground  for  planting  trees  within  the  farm,  at 
such  places  as  be  or  they  may  judge  proper,  and  to  search  for, 
and  work  coal,  lime,  or  metals  or  minerals  of  any  description,  to 
make  roads,  and  do  eveiv  other  thing  necessary  for  carrying  on 
the!>e  operations,  and  also  for  taking  off  ground  for  building 
whatever  houses  the  landlord  may  think  fit,  and  for  gardens  and 
other  grounds  adjacent  thereto,  to  be  possessed  by  such  persons 
a?  he  may  think  proper ;  and  likewise,  to  straighten  the  marches, 
or  excamb  any  part  of  said  farm,  the  tenant  being  allowed  in- 
demnification for  the  ground  occupied  for  any  of  the  above  pur- 
po«e3,  as  the  same  shaJl  be  ascertained  by  two  arbiters  to  be  mu- 
tuaUy  chosen,  or  by  an  oversman  to  be  named  by  the  arbiters, 
in  case  of  their  differing  in  opinion.** 

That  the  said  draft  also  contained  clauses  binding  the 
tenant  to  accept 

**  of  the  whole  bouses,  fences,  roads,  drains  and  gates  on  the 
fann,  and  in  particular,  the  tofting  which  has  been  erected  since 
bi^  entry,  *  as  in  good  and  sufficient  tenantable  and  habitable 
condition,*  and  to  leaVe  them  so  at  his  remoral ; — to  cultivate 
the  lands  according  to  the  rules  of  good  husbandry,  and,  in  par- 
ticular, not  to  take  two  white  crops  in  succession  from  the  same 
ground,** 

and  so  consume  on  the  farm  the  whole  straw  and 
dung  produced  thereupon,  and  to  leave  the  straw  and 
dang  of  the  Jast  crop  on  the  farm  at  a  Taluation ;  and 

**  the  said  Daniel  Campbell  likewise  binds  himself  and  fore- 
wds,  that  during  the  last  four  years,  he  or  they  shall,  each  year, 
bare  not  less  than  one-fourth  of  the  whole  lands  hereby  let  in 
fallow  or  green  crop,  effectually  dunged  and  cleaned,  not  more 
than  one-fourth  in  barley  or  oats,  which  shall  be  sown  with  a 
^llfficient  quantity  of  clover  and  rye-grass  seeds;  one- fourth  in 
grass,  which  has  been^pastured  for  one  year  at  least,  and  not  less 
than  one-fourth  in  bay.** 

That  the  said  lease  contained  also  yarious  other  clauses 
restrictive  of  the  tenants'  rights,  and  in  favour  of  the 
landlord;  and  the  pursuer  being  satisfied  therewith, 
left  in  the  hands  of  Mr  Wardlaw  an  offer  to  purchase 
the  lands  at  the  price  of  £1000,  and  in  a  few  days 
thereafter  received  from  Mr  Wardlaw  the  following 
letter  of  acceptance: — 

"  Edinburgh,  90th  July  1828. — SiR,  since  receiving  your  offer 
fnr  the  property  of  Cuthil,  I  have  had  some  correspondence  with 
Mr  Syroe,  and  the  gentlemen  concerned  with  his  affairs,  and  they 
bare  authorised  roe  to  accept  of  your  offer  of  £1000  Sterling, 
payable  at  Martinmas,  when  your  entry  is  to  take  place.  The 
5tarap-duty  on  the  conveyance  to  be  divided  according  to  cus- 
tom— the  title  to  be  accepted  of  as  it  stands,  without  requiring 
an  entry  with  the  superior — and  the  lease  to  Mr  Campbell  to  be 
confirmed  on  the  terms  specified  in  the  scroll,  which  was  shown  to 
*/^u  when  here  some  time  ago.  If  JVIr  Williamson  is  to  make 
our  the  disposition  in  your  favour,  the  title -deeds  ^ill  be  sent 
to  him — I  remain,  &c.  (Signed)  **  Dav.  Wardlaw."  (Ad- 
dressed) **  JoUN  R£D0i£,  £sq.  of  Cuthil,  ^Milnathort,  Kin- 
rcrfes.** 

That  the  scroll  of  the  lease  thus  referred  to  in  Mr 
Wardlaw's  missive  letter  was  the  foresaid  draft,  con- 
taining the  clauses  above  quoted  ;  and  Mr  William- 
son, the  pursuer's  agent,  wrote  immediately  to  Mr 
Wardlaw,  offering  to  pay  the  half  of  the  stamp-duty, 
if  the  purchase  price  was  made  £998|  lOs.i  which  Mr 
Vol,  V. 


Wardlaw  agreed  to  ;  and  on  Umbo  conditions  the  bar- 
gain was  concluded :  That  on  6th  August  1828,  the 
defender  wrote  the  pursuer,  transmitting  the  foresaid 
draft  of  the  proposed  lease,  and  also  another  draft, 
of  the  existence  of  which  the  pursuer  was  not  previ- 
ously aware,  which  the  defender  stated  had  been  pre- 
pared by  the  tenant's  agent,  but  that  in  the 

"  material  conditions  they  do  not  differ,  and  that  the  principal 
disagreements  are  as  to  the  management  of  the  lands,  more  par- 
ticularly during  the  four  last  years  of  his  possession.  Perhaps 
the  stipulations  of  the  original  draft  are  not  quite  applicable  to 
a  farm  of  that  kind,  while  those  of  the  other  seem  to  be  rather 
loose." 

That  this  last-mentioned  draft  contained  a  similar 
clause  with  that  before  quoted  from  the  original  draft, 
reserving  power  to  the  proprietor,  and  his  heirs  and 
successors,  *'  to  take  off  ground  for  planting  trees  on 
such  places  of  the  farm  as  they  may  think  proper," 
with  the  addition  of  these  words,  which  were  not  in 
the  draft  shown  to  the  pursuer,  viz.  "  to  the  extent 
of  acres."  It  also  contained  power  to  make  roads  and 
straight  marches,  to  take  off  ground  for  building 
houses,  with  gardens,  &c.,  as  in  the  other  draft ;  bound 
the  tenant  to  cultivate  the  lands  according  to  the  rules 
of  good  husbandry,  but  contained  no  restrictions  as 
to  the  mode  of  cropping,  except  for  the  four  last 
years  of  the  lease, — the  quantity  during  which  period 
to  be  in  green  crop  and  summer  fallow  was  left  olank : 
That  there  were  sundry  other  discrepancies  of  minor 
importance  between  the  said  drafts,  and  the  pursuer 
returned  the  same  to  Mr  Syme,  with  remarks  there- 
on ;  and  Mr  Syme  then  wrote,  on  the  21st  day  of 
August  1828 : 

"  I  shall  send  the  scrolls,  with  your  memorandum,  to  Camp- 
bell, that  be  may  compare  them,  and  say  that  he  is  satisfied  aod 
agrees." 

That  thereafter,  the  pursuer,  at  the  request  of  the  de- 
fender, and  in  order  to  oblige  him  and  conciliate  the 
tenant,  endeavoured  to  arrange  with  the  tenant  as  to 
the  mode  of  cropping ;  but  not  having  succeeded  ia 
this,  and  perceiving  that  the  tenant  was  inclined  to  be 
troublesome,  the  pursuer  wrote  to  the  defender,  re* 
minding  him  that  his  object  in  making  the  purchase 
was  to  have  the  lands  planted  and  improved,  and 

"  without  this  liberty  I  would  not  have  been  disposed  to  make 
the  purchase,  and  must  beg  leave  to  refer  you  to  Mr  Wardlaw, 
who  will  recollect,  when  he  informed  me  there  was  a  tack,  I 
withdrew  the  offer  I  had  made,  until  he  showed  me  the  clause 
reserving  liberty  to  plant  what  the  landlord  should  think  proper :" 

That  in  this  state  of  matters,  and  as  not  the  slightest 
hint  was  given  by  the  said  David  Syme  or  Mr  Ward- 
law  to  the  pursuer,  which  could  lead  him  to  suppose 
that  the  said  Daniel  Campbell  had  it  in  his  power  to 
keep  possession,  or  to  force  a  lease  of  the  lands  on 
any  other  conditions  than  those  contained  in  the  ori- 
ginal draft  exhibited  to  the  pursuer,  and  referred  to 
in  the  missives  of  sale,  the  pursuer  was  induced,  about 
the  term  of  Martinmas  1828,  when  his  entry  was  to 
take  place,  to  pay  the  price  of  the  lands,  on  receiving 
a  disposition  thereto,  subscribed  by  the  said  David 
Syme,  dated  the  15th  day  of  November  said  year,  con- 
taining clause  of  absolute  warrandice,  and  other  usual 
clauses  :  That  the  pursuer  having  no  reason  to  suppose 
that  Campbell  had  it  in  his  power  to  force  a  lease  of  the 
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lands  on  any  other  conditions  than  those  contained  in 
the  draft  referred  to  in  the  missives  of  sale,  and  rely* 
ing,  therefore,  that  Campbell  must  either  accede  to 
that  draft,  or  that  he  had  no  written  lease  at  all,  the 
pursuer  soon  after  his  term  of  entry  to  the  lands,  pro- 
cured upwards  of  sixty  thousand  trees,  and  employed 
a  great  number  of  workmen,  who  proceeded  to  line 
off  the  ground,  and  make  preparations  for  planting 
the  same,  and  the  pureiuer  also  agreed  with  a  neigh- 
bouring proprietor  to  erect  a  march  fence,  to  the  ex- 
tent of  about  half  a  mile,  to  protect  his  proposed 
Elantations,  for  the  half  of  the  expense  of  which  fence 
e  is  liable ;  but  the  pursuer's  operations  were  put  a 
stop  to  by  the  following  intimation  which  he  received 
from  Mr  David  Tod,  writer  in  Kinross,  as  CampbelFs 
agent : 

"  KiNROBS,  5th  December  1828.— Dear  Sir,— Your  tenant,  Mr 
Campbell,  has  called  on  me  this  evening  about  the  improvements 
which  you  have  begun  at  Cuthil.  From  Mr  Campbell's  missive 
of  lease,  there  is  no  liberty  reserved  by  the  proprietor  to  plant, 
or  to  interfere  with  the  property  in  any  way  whatever, — and  if 
you  are  still  to  persist,  I  am  instructed  to  make  application  to 
the  Sheriff  for  an  interdict :" 

That  this  was  the  first  time  the  pursuer  was  made 
aware  of  the  existence  of  an  unconditional  missive  of 
lease  in  favour  of  Campbell,  and  he,  on  the  same  day, 
wrote  Mr  Syme,  requesting  a  copy  thereof,  and  also 
to  get  back  the  two  scrolls  before  referred  to.  Mr 
^>yme  did  not  think  proper  to  answer  this  letter  him- 
self, but  the  pursuer  received  an  answer  from  Mr 
Wardlaw,  dated  8th  December  ISSS,  in  which  he 
says: 

**  In  the  missive  of  sale,  the  benrfit  of  the  lease  to  Mr  Camp- 
bell MILS  reserved  to  him,  according  to  the  draft  of  that  contract ; 
but  without  specifying  in  particular  which  draft  was  referred  to, 
and  as  there  were  two  drafts  in  exisitence,  one  prepared  by  U8, 
and  another  by  Mr  Campbell,  which  is  different  in  some  respects 
from  ours,  a  difficulty  arises  as  to  the  exact  tenor  of  the  lease  to 
be  granted  ;'* 

and  as  there  seemed  some  chance  of  a  law-suit  be- 
tween the  pursuer  and  Mr  Campbell,  Mr  Wardlaw 
said  he  bad  advised  Mr  Syme  not  to  interfere  in  the 
matter :  That,  to  this  letter,  the  pursuer  answered, 
that  the  difficulty  did  not  arise  so  much  from  there 
being  two  drafts,  both  of  which  contained  a  power  to 
plant  and  improve  the  lands,  as  from  their  being  a 
secret  unconditional  missive  of  lease  to  Campbell, 
which  enabled  him  to  prevent  the  whole  improve- 
ments, for  the  sake  of  carrying  on  which  the  pursuer 
had  purchased  the  property,  and  the  pursuer  there- 
fore requested  to  know  if  such  a  lease  actually  exist- 
ed, as  if  it  did,  it  would  be  in  vain  for  the  pursuer  to 
litigate  with  Campbell — and  the  pursuer  reminded  Mr 
Wardlaw  of  the  statement  which  he  made  at  the  time 
of  the  bargain,  that  the  landlord  had  reserved  full 
power  to  plant,  and  of  the  clause  which  he  read  from 
the  draft  of  the  lease  to  that  effect ;  but  Mr  Wardlaw, 
in  replying  to  this  letter,  which  he  did  on  the  lOth 
December  1828,  neither  denied  that  such  were  the 
terms  of  the  bargain  with  the  pursuer,  nor  stated 
whether  Campbell  had  or  had  not  the  unconditional  mis- 
sive of  lease  which  he  alleged,  but  merely  said,  he  was 
sorry  that  he  could  not  give  the  pursuer  a  satisfactory 
answer  on  the  subject :  That  the  pursuer's  agent  then 
applied  for,  and  obtained  from  the  said  Daaiel  Camp- 


bell's agent,  a  copy  of  the  allegad  missive  of  lease, 
which  was  in  the  following  terms  :^ 

**  Conditions, — Daniel  Campbell's  lease. — The  lease  to  he 
for  nineteen  years,  money  rent  to  be  annually  for  the  first  five 
years,  ^25 ;  for  the  seven  years  following  to  be  ^33,  and  for 
the  remainder  of  the  lease  £40 ;  to  be  paid  half-yearly,  in  equal 
portions,  beginning  the  first  payment  at  the  term  of  Candlemas 
unmediately  after  the  separation  of  the  cmp,  and  the  next  at  the 
term  of  Lammas  following,  and  so  on  to  the  end  of  the  lease. 
There  was  to  be  a  suitable  tofting  put  upon  the  lands  the  first 
year  of  the  lease.  The  tenant  to  drive  the  carriages  for  the  sum 
of  £14,  if  the  wood  was  taken  from  the  Pottiebill  or  Blairadam, 
the  stones  from  the  nearest  and  most  convenient  quarry,  and  the 
reed  from  the  Rhind.  The  fences  were  to  be  put  in  a  good 
state  of  repair  the  first  year  of  the  lease,  and  were  to  be  left  so 
at  the  expiry  thereof.  The  tenant  was  to  have  one  hundred 
loads  of  small  or  lime  coal,  and  forty  loads  of  chouse  free  at  Kelty, 
when  he  had  occasion  for  them.  The  above  and  foregoing  are 
the  conditions  of  Daniel  Campbell*s  lease,  to  the  best  of  ray  re- 
collection.  (Signed)  Jno.  Bisbel,  Kinneswood,  7th  August 
1827 :  The  above  is  the  conditions  upon  which  I  am  bound  to 
grant  a  tack  of  Cuthil  Farm  to  Daniel  Campbell.  He  is  not 
answerable  for  the  expense  of  erecting  the  toftiog.  (Signed) 
Dav.  Syme,  Edinbuxgh,  27th  February  1828:** 

That  the  parsuer's  agent  wrote  the  said  David  Ward- 
law,  with  a  copy  of  this  missivei  on  23d  December 
last,  stating : 

'*  We  have  not  seen  the  original,  and  it  will  now  be  absolutely 
necessary  that  Mr  Syme  distinctly  say  how  this  matter  stands  ;'* 

and  thereafter,  a  great  deal  of  correspondence  ensued 
ll>etween  the  parties,  in  the  course  of  which  it  was  ac« 
knowledged,  on  all  hands,  that  the  pursuer's  avowed 
object  in  purchasing  the  lands  was  to  plant  and  im- 
prove them ;  but  it  was  alleged,  on  the  part  of  Mr 
Wardlaw  and  Mr  Syme,  that  the  pursuer  was  aware 
there  was  no  concluded  bargain  with  the  tenant,  while, 
at  the  same  time,  it  was  not  denied  bv  them  that  the 
foresaid  missive  of  lease  had  actually  been  granted  by 
Mr  Syme,  by  which  a  concluded  bargain  is  made  with 
the  tenant,  or  at  least  Mr  Syme  becomes  bound  to 
grant  him  an  unfettered  and  unconditional  lease,  in 
terms  which  are  exclusive  of  all  right  on  the  part  of 
the  landlord  to  carry  through  the  very  operations  and 
improvements,  for  the  sake  of  which  the  property 
was  purchased  by  the  pursuer :  That  the  pursuer  had 
thus,  in  the  purchase  of  the  said  lands,  been  deceived 
and  misled  by  the  defender,  and  Mr  Wardlaw,  whose 
p/oceedings  the  defender  had  sanctioned  and  homolo- 
gated, the  pursuer  having  been  kept  in  entire  ig- 
norance, till  after  the  disposition  was  granted,  and  the 
price  paid,  of  the  existence  of  the  said  unconditional 
missive  of  lease  in  favour  of  Campbell,  whereby  the 
lands  were  rendered  of  comparatively  little  value  to 
the  pursuer ;  the  conditions  of  the  bargain  had  been 
violated,  and  the  expense  which  the  pursuer  bad  in- 
curred) with  a  view  to  his  improvements,  &c.  had 
been  rendered  useless,  by  all  which  the  pursuer  had 
suflPered  great  loss  and  damage,  and  his  favourite  plans 
for  improving  his  property — to  which,  by  devolving 
the  charge  of  his  manufacturing  business  upon  others, 
he  had  made  arrangments  to  devote  his  whole  time 
and  attention — had  been  disconcerted  and  destroyed, 
and  therefore  concluding  for  £800  in  name  of  damages, 
&c.  The  case  was  remitted  de  piano  to  the  Jury 
Court,  and  a  record  was  prepared ;  but,  on  the  motion 
of  the  defender,  the  process  was  sent  back  to  the 
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Court  of  Session,  to  discass  certain  points  of  law, 
which  the  defender  alleged  went  entirely  to  bar  the 
parsner's  action.  The  Lord  Ordinary  (Corehonse) 
ordered  cases  on  the  relevancy,  with  which  his  Lord- 
ship made  aTisandana  to  the  Conrt.  In  this  dis- 
rn«&ion  th«»  nnly  question  was,  Whether,  supposing 
the  pursner's  statement  of  facts  to  be  correct,  the  ac- 
tion was  relevant  to  go  to  a  Jary?  The  defender 
pleaded — I.  It  is  now  incompetent  to  go  back  on  the 
missires  of  sale,  and  on  the  commanings  and  corre- 
spondence of  the  parties,  which  preceded  the  payment 
of  the  price,  and  the  acceptance  of  the  disposition, 
which  contains  no  sach  stipulations  as  those  founded 
on  by  the  parsner,  bat  a  mere  clause  of  absolute  war- 
randice in  the  usual  terms.  Besides,  the  words  found- 
ed on  in  the  missives  of  sale  do  not  confer  a  right, 
but  impose  an  obligation  on  the  pursuer ;  and  as  to 
the  disposition,  the  pursuer  cannot  found  on  it  as  the 
basis  of  his  right,  and  yet  go  beyond  it  as  not  con« 
taining  all  the  conditions  of  the  bargain. — IF.  The 
pursuer's  action  is  of  the  nature  of  the  actio  quanti 
minorisj  and  so  has  no  place  in  the  law  of  this  country. 
— III.  The  pursuer  was  bound,  in  the  first  place,  to 
discuss  the  tenant,  by  compelling  him  to  agree  to  the 
proposed  lease. — IV.  In  the  most  favourable  view, 
the  pursuer  could  ask  no  more  than  a  restitutio  in  in- 
ie^rum,  which  has  been  all  along  offered  to  him,  and 
rejected.  The  pursuer  cannot  make  out  a  case  of 
fraud ;  and  if  there  has  been  error  in  essentiaiibus^  there 
is  no  contract,  and  matters  fall  back  to  their  original 
state.  The  pursuer  pleaded, — I.  It  is  quite  compe- 
tent for  the  pursuer  to  go  back  on  the  missives  of  sale 
to  prove  that  the  lands  were  sold,  as  let  under  one 
Itf^ase,  whereas  they  were,  in  fact,  let  under  another — 
this  being  a  matter  which  did  not  at  all  fall  to  be 
taken  notice  of  in  the  disposition,  the  clause  of  war- 
randice in  which  does  not  even  except  current  leases. 
The  granting  of  the  disposition  was  only  implement 
pro  tanio  of  the  missives  of  sale,  which  formed  the 
written  contract  of  the  parties,  and  under  which  the 
pursuer  and  his  heirs  would  have  had  a  right  to  the 
lands,  though  no  disposition  had  ever  been  granted. 
The  representation  of  the  seller,  and  the  stipulation 
in  the  missives,  prevented  and  superseded  all  inquiry, 
on  the  part  of  the  pursuer,  into  the  nature  of  the 
tenant's  rights.  As  the  missives  refer  to  a  lease 
which  was  shown  to  the  pursuer  at  the  time  of  the 
bargain,  it  is  competent  for  the  pnrsuer  to  prove  what 
leai^  this  was.  The  only  communing  on  which  the 
pursuer  founds  is  that  at  which  the  bargain  was  made ; 
and  the  correspondence  to  which  he  refers  was  subse- 
quent, and  not  prior  to  the  bargain,  and  therefore 
cannot  have  been  superseded  by  the  terms  of  that 
bargain.  The  acceptance  of  a  disposition  was  never 
held  to  bar  the  purchaser  from  pleading  that  he  had 
been  deceived  and  misled  in  the  transaction.  The 
case  of  Hughes  v.  Gordon,  15th  June  1815,  F.  C, 
was  reversed  in  the  House  of  Lords,  simply  because 
the  ground  of  action  in  the  summons  was  confined  to 
the  warrandice  in  the  disposition,  (1.  Bligh,  p.  S09, 
et  ieq.)  but  the  pursuer's  summons  is  of  a  very  diffe* 
rent  nature.  There  is,  besides,  a  distinct  allegation 
(»f  fraud,  which  in  all  cases  opens  up  the  transaction 
to  a  proof.-^II.  It  is  not  certaip  that  the  actio  quanti 


minoris  is  excluded  from  the  law  of  Scotland,  but,  at 
all  events,  the  pursuer's  action  is  not  of  that  nature, 
but  an  action  of  damage's  for  breach  of  a  mutually 
understood  bargain,  in  which  the  pursuer  was  milled 
by  the  intentional  misrepresentation  of  the  seller. 
Even  the  actio  quanti  minoris  has  unquestionably 
place  wherever  fraud  or  deception  is  alleged.  In 
the  oases  of  Hannay,  1785,  and  Inglis,  1788,  the  lands 
were  sold  by  judicial  sale,  in  which  the  plan  and  rental 
founded  on  were  intended  only  for  the  guidance  of 
the  Conrt,  and  not  for  the  security  of  the  purchaser. 
These  cases,  as  well  as  that  of  Gray,  in  1801,  were 
cases  of  slump  bargain,  in  which  no  specific  extent  or 
rental  were  upheld — and  as  no  fraud  was  alleged,  the 
purchaser  was  found  entitled  only  to  a  restitutio  in 
integrum. — III.  The  tenant  was  in  possession  on  the 
missive  of  lease  granted  by  the  defender,  and  the 
pursuer  was  not  bound  to  dispute  its  validity  with 
him.  The  defender  was  all  along  aware  of  the  exist- 
ence of  the  secret  leases ;  and  in  nis  letter  to  the  pnr- 
suer, of  23d  January  1829,  when  he  found  conceal- 
ment no  longer  practicable,  he  says.^* 

"  Campbell  certainly  has  a  letter  from  me  of  1624,  obliging 
myself  to  grant  him  a  tack ;  and  in  all  my  communications  vrith 
you,  I  was  careful  to  call  him  the  tenanL" 

The  defender  thus  avers,  that  while  he  all  along  held 
out  ostensibly  to  the  pursuer  that  there  was  no  tenant, 
and  by  his  letter  of  6th  August  1828,  stated  that  the 
conditions  of  the  lease  were  still  unsettled,  he  was 
artfully  framing  his  correspondence  to  bear  the  con- 
struction, ultimatelvy  that  there  actually  was  a  tenant 
who  was  in  possession  on  a  valid  lease.  The  pursuer 
has  averred  in  his  condescendence, 

"  That,  subsequent  to  the  date  of  the  disposition  in  favour  of 
the  pursuer,  the  defender  advised  Campbell,  that  the  secret  un« 
conditional  missive  of  lease,  held  by  him,  was  quite  valid  ;  that 
the  pursuer  had  no  right  to  interfere  with  any  part  of  the  pro- 
perty, for  the  purpose  of  planting,  or  otherwise,  without  Camp- 
beirs  consent,  and  recommended  to  Campbell  to  pull  up  the 
trees  if  the  pursuer  should  plant  any.** 

The  defender  cannot,  therefore,  now  change  his 
ground,  and  maintain,  that  the  secret  lease  is  invalid, 
nor  require  the  pursuer  to  challenge  it  as  such ;  but 
the  defender,  if  he  considers  it  not  binding,  must  set 
it  aside  by  a  declarator,  either  in  his  own  name,  or  in 
that  of  the  pursuer. — IV.  No  restitutio  in  integrum 
has  been  ofi^ered  to  the  pursuer.  The  defender  mere- 
ly requested  the  pursuer  to  say,  whether  he  would 
accept  repayment  of  the  price  and  interest,  but  the 
defender  refused  to  bind  himself  to  these  terms,  in 
case  the  pursuer  should  agree  to  them.  Besides,  re- 
payment of  the  price,  with  interest,  would  not  be  a 
restitutio  in  integrum  to  the  pursuer,  who  has  incurred 
great  expense  on  the  faith  of  the  bargain  ;  nor  is  the 
pursuer  obliged  to  give  up  the  purchase,  or  forego  his 
reasonable  hopes  of  profit  by  the  transaction.  The 
same  plea  was  stated  in  the  cases  of  McLean  v.  Mac- 
Neil  ;  Gordon  v.  Hughes,  and  Ferrier  v,  Mudie,  and 
overruled.  The  whole  of  the  defender's  pleas,  even 
if  otherwise  good,  are  inapplicable  in  the  present  case, 
where  the  defender  alleges  that  he  was  intentionally 
misled  and  deceived,  which  is  the  very  essence  and 
definition  of  fraud. 

The  Court  assoilzied  the  defender,  with  expenses. 
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The  parsoer  then  appealed,  pleading  a  reversal,  for 
the  reasons  stated  in  the  Court  below^ 

Lord  Chaneeltor, — My  Lords,  tbere  is  a  case  of  Reddie  9. 
Syme,  which  was  argued  before  your  Lordships  a  short  time  ago. 
I  have  taken  time  to  consider  that  case  farther,  because  I  was 
desirous  of  an  opportunity  of  looking  into  the  question,  whether 
there  had  been  an  offer  to  rescind  the  bargain,  and  take  back  the 
lands, — that  is  positWely  stated ;  and  there  is  a  matter  which 
orcBtes  great  suspicion  in  my  mind  that  there  was  such  an  offer 
made.  All  that  the  appellant,  under  such  circumstances,  could 
have  required,  was  a  real  and  substantial  restitution  to  his  for- 
nier  situation.  Upon  a  full  view  of  the  circumstances  of  this 
case,  I  am  clearly  of  opinion  that  the  interlocutor  of  the  Court 
of  Session  is  correct,  and  that  it  ought  to'be  affirmed,  with  costs* 

Interlocutor  affirmed,  with  costs. 

Appellant's  Authorities.— M*Lean  v.  M'Neil,  2dd  June 
1757;  F.  C.  Stewart©.  Fraser,  15th  May  1829.  Ferrier  t>. 
Mudie  and  Ford,  9th  March  1823;  L  Shaw's  Appeals,  p.  455. 
Gordon  v.  Hughes,  15th  June  1815 ;  F.  C. 

First  Division. — S.  B.  Jackson,  Appellant's  Solicitor. 

litk  August  1832. 

No.  13. — "W.  A.  Flowerdew,  Appellantf  v.  The 
DoNDEE,  Perth,  &  London  Shippino  Company^ 

Respondents. 

Copartnery— Contract — Construction — Profits — It  being  siipu^ 
toted  by  the  contract  of  ctipartrury  of  a  Shiiiping  Company y  that  the 
free  profits  should  be  divided  annualfy,  subject  to  a  deduction  of  25 
percent*  as  a  sinking  fundy  for  upholding  the  number  of  the 
Compafiifs  vessels,  and  meeting  any  risks  to  which  tlie  Company 
fnight  be  exposed — Held  (ajffirming  judgment  of  the  Court  of 
Session  J,  that  the  Company  are  entitled,  in  striking  the  annuat 
bedetncetf  to  set  aside  a  511m  fDr  deterioration  of  the  veuets,  be" 
Hdes  the  sum  of  25  per  cent*  on  the  free  pr^s  asasinkingfund* 

By  the  oontraet  of  copartnery  of  the  Dundee,  Perth, 
and  London  Shipping  Company,  the  capital  stock  of 
the  Company  was  fixed  at  £38,04^,  Faliiiect  to  be  in- 
creased by  the  resolution  of  a  general  meeting.  The 
stock  was  divided  into  1200  shares,  of  which  the  ap- 
pellant held  thirteen.  The  business  of  the  Company 
was  declared  to  be  the  conveyance  of  goods  and  pas- 
sengers from  the  ports  on  the  river  Tay  to  London, 
Glasgow  and  Liverpool,  with  powers  to  the  commit- 
tee to  employ  the  Company's  vessels  in  sach  other 
trade  as  might  be  considered  beneficial,  subject  to  the 
control  of  any  general  meeting.  The  fifteenth  article 
of  the  contract  was  in  the  following  terms  : — 

<*  That  the  free  profits  of  the  Company's  trade,  as  they  shall  ap- 
pear at  the  time  of  each  balance,  shall  be  divided  among  the 
partners,  in  proportion  to  their  several  shares  in  the  concern  ; 
which  division  shall  commence  to  be  paid  on  such  day  as  may  be 
fixed  by  the  foresaid  annual  general  meeting.  But  declaring, 
that  in  fixing  the  amount  of  the  said  free  profits  for  division,  the 
committee  shall  have  power,  and  they  are  hereby  authorised  and 
directed  to  set  aside  twenty-five  per  cent,  of  the  amount  of  the 
said  free  annual  profits  as  a  sinking  fund,  for  upholding  the 
number  of  vessels  necessary  for  carrying  on  the  Company's 
trade,  and  meeting  any  risks  which  the  Company  may  have  in- 
curred,  or  to  which  they  may  be  liable.  But  declaring,  that  if 
the  said  sinking  fund  shall  at  any  one  time  exceed  ^£5000  Ster- 
ling, no  part  of  the  profits  thereafter  shall  be  set  aside  so  long 
as  it  remains  at  that  amount.** 

At  a  general  meeting  of  the  Company,  on  12th  July 
1827,  the  managers  of  the  Company 

"  were  instructed  to  open  an  insurance  account  for  the  different 
vessels  in  the  books  of  the  Company,  to  make  regulsr  entries  of 
premiums  of  insurance  to  the  debit  of  the  vessels,  and  to  the 
credit  of  that  account,  and  to  charge  it  with  any  losses  that  may 
occur  to  the  shipping  in  the  course  of  the  year ;  the  residue^  u 


any,  to  be  divided  among  the  partnei^  at  the  atated  periods  of 
balancing  the  Company*8  books.*' 

On  Slst  May  1820,  when  the  annual  balance  was 
struck,  it  appeared  that  the  profit  for  the-  year  on  the 
trade  of  the  vessels  amounted  to  £S906,  7.  2.,  after 
placing  £1291,  15.  3.  to  the  credit  of  the  different 
vessels,  on  account  of  their  deterioration  within  the 
year,— -and  that  the  profits  on  the  insurance  account 
amounted  to  £2079,  8s.,— making,  together,  with  cer- 
tain rents  of  property  belonging  to  the  Company, 
£6429,  4.  11.  as  the  nett  gain  for  the  year.     This 
«am  was  subjected  to  the  reservation  of  25  per  cent, 
for  the  sinking  fund,  which  then  amounted  to  £3200, 
and  the  balance  of  £4800  was  divided  among  the 
partners,  being  at  the  rate  of  £4  per  share.     The 
same  principle  of  striking  the  annual  bahiQces  had 
been  adopted  in  the  previous  years  without  objection; 
but  at  the  meeting  for  dividing  the  profits  of  the  year 
ending  Slst  May  1829,  the  pursuer  moved,  as  an 
amendment,  that  the  sum  of  £1291,  15. 3.,  whieh  had 
been  deducted  on  account  of  the  deterioration  of  the 
▼essels,  should  '^  be  added  to  the  amount  brought  out 
in  the  profit  and  loss  account,  and  divided  in  terms  of 
the  contract."     This  amendment  was  lost  by  thirty- 
seven  to  five.    At  the  same  meeting,  it  was  thereafter 
mov^d  that  the  sense  of  the  meeting  should  be  taken 
as  to  the  meaning  of  the  words  '^  free  profits/*  in  the 
15th  article  of  the  contract, — whether  it  be  tbe  profits 
arising  from  the  trade  of  the  vessels,  after  being 
charged  with  their  sailing  expenses,  furnishings  and 
repairs  ;  or,  after  being  charged,  in  addition  to  these, 
with  the  deterioration  which  they  have  suffered  in 
the  course  of  the  year  ?     Five  persons  declined  to 
vote,  and  twenty«eight  voted  '*  that  the  deterioration, 
as  well  as  the  ordinary  expenses,  shall  be  charged 
against  the  vessels  before  the  free  profits  are  ascer- 
tained."    On  22d  July  1829,  the  appellant  raised  an 
action  before  the  Magistrates  of  Dundee  against  the 
Company,  for  payment  of  the  difference  between  £4 
per  snare  and  £5,  7.  1 1.  per  share,  whick  he  alleged 
to  be  the  true  amount  of  divisible  profits  for  the  year 
ending  Slst  May  1829, on  the  principle,  that  although 
the  contract  authorised  deduction  of  25  per  cent,  from 
the  free  profits,  it  did  not  authorise  deduction  of  the 
farther  sum  of  £1291,  15.  3.  for  deterioration — which 
last  sum  ought  to  have  been  paid  out  of  the  sinking 
fund.    The  Magistrates  assoilzied  the  defenders,  with 
expenses.    The  pursuer  advocated,  and  on  6th  Fe- 
bruary 1830,  raised  a  summons  of  declarator,  to  have 
it  found  and  declared  that  his  construction  of  the  con- 
tract was  the  correct  one.    These  processes  were 
conjoined  ;  and  the  pursuer  pleaded — 1.  That,  accord- 
ing to  the  sound  construction  of  the  contract,  it  was 
not  competent  to  set  aside,  first,  a  sum  for  deteriora- 
tion of  the  stock,  and  then,  over  and  above,  to  reserve 
25  per  cent,  as  a  sinking  fund. — II.  The  profits  arising 
on  the  insursince  account  are  to  be  considered   as 
arising  from  a  separate  trade,  and  not  subject  to  the 
deduction  of  25  per  cent.    The  defenders  pleaded— 
L  It  was  resolved  at  a  general  meeting,  held  two 
days  previous  to  the  date  of  the  pursuer's  summons 
of  declarator,  that  the  capital  of  the  Company  should 
be  increased  to  £50,000,  which  was  accordingly  agreed 
to  at  another  meeting  of  11th  March  1830.    £vcn« 
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tberefore,  if  the  snmt  set  apart  for  tbe  sinking  fund 
increased  (as  they  do  not)  the  capital  of  the  Company 
beyond  the  original  liraits,  the  pursuer  could  not  no^ 
object  to  that  increase,  because  it  saves  him  from  being 
railed  on  to  contribute  his  proportion  of  the  increased 
stock. — II.  The  sinking  fond  was  not  intended  to 
corer  the  expense  of  tear  and  wear,  or  deterioration 
of  the  vessels,  but  to  uphold  the  full  number  of  vessels, 
and  to  meet  any  extraordinary  risks^  by  the  loss  of 
Te^^els  or  otherwise,  which  the  Company  might  sus- 
tain. The  defenders  were  therefore  entitled  to  set 
a«ide  from  the  gross  profits  the  sums  necessary  to 
cover  the  natural  deterioration  during  the  year,  and 
25  per  cent,  from  the  balance  on  account  of  the  sink- 
ing: fund.  If  it  were  otherwise,  the  apparent  profits 
would  be  fictitious,  the  diminution  in  value  being,  in 
many  cases,  more  than  equal  to  the  produce. — III. 
The  sum  saved  by  not  insuring  the  Company's  vessels 
can  in  no  respect  be  said  to  arise  on  a  separate  trade, 
which  the  Company  had  no  power  to  carry  on  ;  and 
that  sum  is  subject  to  the  reservation  of  25  per  cent, 
equally  with  the  other  profits. — IV.  The  pursuer  has 
acquiesced  in  the  principle  of  striking  the  Dalances  on 
former  occasions;  and  he  has,  besides,  no  interest  to 
object.  Tbe  Lord  Ordinary  (Newton),  25th  Novem- 
ber 1830, 

"  Haring  considered  tbw  process  of  advocation  and'  relative 
process  of  declarator,  Advocates  the  cause,  conjoins  the  process 
of  declarator  with  the  process  of  advocation  :  Repels  the  reasons 
of  advocatiooy  sustains  the  defences,  assoilzies  the  defenders 
fmra  the  conclusions  of  declarator,  and  haill  conclusions  of  the 
respective  libels  in  the  Inferior  Court,  and  in  this  Court :  Finds 
the  pursuer  liable  to  the  defenders  for  the  expenses  incurred  in 
these  conjoined  processes,  both  in  the  Inferior  Court  and  in 
tkLk  Court,  and  reoiita  to  the  auditor  to  tax  the  accounts  thereof, 
and  to  report. — Note, — The  Lord  Ordinary  sees  no  objection  to 
the  first  declaratory  canclu<$ion,  which,  indeed,  is  not  disputed 
by  the  defenders ;  but  a  finding  to  that  effect  would  serve  no 
purpose,  as  it  is  only  introduced  as  a  foundation  for  the  next 
ronclusion,  which  does  not  seem  admissible,  and,  besides,  could 
lire  no  application  to  the  present  situation  of  the  Company, 
who<e  capital  has  been  increased.  It  appears  to  him  that  the 
principles,  on  which  the  balance-sheets  of  the  Company  in  pro- 
c;'?4  have  been  made  up,  is  quite  correct.  There  is  brought  to 
accouDt,  on  the  one  aide,  the  whole  existing  funds  of  the  Com- 
puiy,  conaisCiiig  of  their  shipping  and  stores,  heritable  property, 
ctsh,  hills  anddebts  due  to  them,  the  shipping  being  taken  at 
tie  present  estimated  value,  while  on  the  other  side  is  placed 
tbe  original  input  stock  of  ;Cd4>,200,  the  sinking  fund,  in  so  far 
as  realised,  and  tbe  debts  owing  by  the  Company,  and  the  dif- 
r-rc-Qce  or  excess  of  the  funds  is  added  under  the  head  of  profits 
to  habnce  the  account.  Now,  as  in  the  balBnce-sheet  of  May 
1>^39,  tbe  sinking  fund  is  only  ^3200,  the  Company  was  en- 
titled, ia  terms  of  tbe  contract,  to  retain  25  percent,  of  the  pro- 
£>  towards  increasing  it,  seeing  that,  after  such  addition,  it 
would  not  exceed  the  maximum  of  ^5000.  It  is  obvious  also, 
that  on  these  pfilidples  the  Company's  stock  could  never  be  in- 
creased beyond  tbe  amount  of  the  original  input  stock  and  the 
f-dl  ?inking  liiiid,  becaase,  in  so  far  as  the  existing  funds  came 
to  exceed  tbk  asKumt,  they  must  fall  as  free  profits  to  be  wholly 
diri&tUe  am— g  tbe  psrtnera.  The  result  might  no  doubt  be  un- 
fair, wers  tbe  aluppiqg  or  other  property  estimated  below  its 
true  valuer  iNTtUim  is  no  averment  to  tliis  effect  in  the  record, 
the  pofsoer's  ^eetions  being  solely  to  the  principle  of  accouut- 
'^'  As  tolliftiiistiranoe  account,  the  Lord  Ordinary  cannot 
seehowliwiivtogr  tbe  Company  may  have  made  by  not  in- 
^ring  at  aBi  Ci^  be  said  to  be  a  profit  arising  from  a  separate 
trade.  Tbcke^^agof  SO  «M»kQi|^  on  the  hypothetical  footing 
tliat  iaanranctt  hm\lckti  etfecf^  at  the  ordinary  premiums,  was 
jttet  a  mode  sf  ifciwfty  wttcthwy  or  to  what  extent,  the  system 


of  not  insuring  was  a  profitable  one.  Tbe  Lord  Ofdinary  has 
been  the  more  disposed  to  give  expenses,  that  almost  the  whole 
incurred  in  this  Court  have  arisen  since  the  resolutions  of  the 
meeting  of  1 1th  March  1830,  increasing  the  capital  to  ^50,000. 
By  this  resolution,  it  appears  to  him  that  the  object  of  the  pre- 
sent litigation,  and  particularly  of  the  action  of  declarator,  was 
done  away,  and  that  the  pursuer  had,  with  the  exception  of  the 
expenses,  for  which  he  was  found  liable  in  his  action  in  the  In. 
ferior  C^urt,  no  longer  any  substantial  interest  in  continuing  the 
proceedings." 

The  pursuer  reclaimed, — and  the  Court  adhered. 
He  then   appealed,  pleading — L  It  seems  impossi- 
ble, with  reference  to  the  contract  of  copartnery,  to 
entertain  any  donbt  that  the  first  and  more  general 
conclnsions  of  the  action  are  well  founded,  by  which, 
it  is  sought  to  be  declared,  That  the  Company  were 
not  entitled  to  hold  a  capital  stock  of  greater  value 
than  £38,045,  nor  a  sinkmg  fund  of  larger  amount 
than  £5000;  so  that  the  highest  amount  of  funds, 
effects,  or  property,  which  they  were  entitled  to  re- 
tain, did  not  exceed  £43,045, — That  the  Company 
were  bound  to  distribute  among  the  copartners,  as 
the  profits  of  their  trade,  any  excess  which  might  ap- 
pear at  the  annual  balance  above  this  sum  of  £43,045  ;■ 
and  that  even  when  that  full  amount  of  capital  stock 
and  sinking  fund  had  not  been  accumulated,  they  were 
bound  to  divide  the  free  profits  of  each  year,  under 
deduction  only  of  25  per  cent,  for  the  sinking  fund,' 
until  such  time  as  the  sinking  fund  amounted  to  the 
sum  of  £5000,  at  which  height  it  was  to  be  maintained 
by  the  application  of  the  25  per  cent,  from  the  free 
annual  profits,  but  beyond  which  it  was  not  to  be 
increased.— H.  The  Directors  being  thus  never  en« 
titled  to  deduct  more  than  25  per  cent,  of  the  free 
profits,  and  being  under  obligation  always  to  divide 
the  free  profits  of  each  year,  subject  to  that  deduc- 
tion, whether  the  sinking  fund  has  or  has  not  reached 
its  full  amount,  they  are  not  entitled,  upon  any  real 
or  pretended  ground  of  tear  and  wear  or  deterioration 
of  their  vessels,  and  over  and  above  the  expenses  of 
full  and  complete  repair,  to  retain  from  the  fund  of 
annual  division  more  than  25  per  cent,  on  the  free 
profits  set  apart  for  the  oreation  and  maintai  nance  of 
a  sinking  fund« — III.  The  Directors  in  any  view  are 
not  entitled  to  retain,  either  as  capital  stock  or  as  a 
sinking  fund,  more  than  the  sum  of  £43,045  \  and  in 
any  circiimstance  they  were  bound  to  divide  the  sur- 
plus.— IV.  The  amount  of  the  insurance  account  should 
De  divided  annually  among  the  partners  without  being 
subject  to  any  deduction  on  the  score  of  a  sinking 
fund.    Answered — I.  The  capital  stock  of  the  Com- 
pany, together  with  the  sinking  fond,  has  not  at  any 
time  exceeded  the  limits  pointed  out  in  the  contract. 
The  Dundee,  Perth,  and  London  Shipping  Company* 
have  power,  in  terms  of  their  contract,  to  make  by- 
laws and  regulations,  as  well  as  to  alter  the  funda- 
mental artides  of  the  contract.     In  particular  they 
have  power  to  increase  the  declared  capital  of  the 
Company. — II.  According  to  the  sound  and  proper 
construction  of  the  Company's  contract,  the  free  an- 
nual profits  of  the  Company  are  to  be  ascertained  by 
deducting  from  the  gross  annual  profits  the  annual 
expense, — a  fair  estimate  of  value  having  been  pre- 
viously put  upon  the  stuck,  and  allowance  having  been 
previously  made  by  corresponding  entries  in  the  boqks 
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of  the  Company,  for  the  improvement  or  deteriora- 
tion which  the  stock  may  have  undergone  in  the 
course  of  the  year. — III.  The  free  annual  profits 
must  he  ascertained  in  the  manner  stated  in  the  pre- 
ceding plea,  although  the  Managers  or  the  Company 
may  have  chosen,  subsequently  to  the  date  of  the 
contract, — after  the  division  of  a  year's  profits,  and 
without  any  change  on  the  actual  business  of  the  Com- 
pany,— to  exhibit  in  their  system  of  book-keeping  the 
amount  of  premiums  which  it  would  have  been  requi- 
site to  pay  for  the  insurance  of  the  Company's  vessels, 
had  insurance  been  actually  effected. — IV.  The  ap- 
pellant is  barred  from  objecting  to  the  principles  on 
which  the  profits  of  the  Company  have  been  stated 
and  distributed,  in  respect  that  he  acquiesced  in  the 
systeni,  and  received  more  than  one  dividend  without 
objection  or  remark — V.  Even  supposing  the  prin- 
ciples relative  to  the  statement  and  ascertaining  of 
the  free  profits  of  the  Company,  for  which  the  appel- 
lant contends,  to  be  correct,  he  has  truly  no  interest 
to  follow  forth  the  declaratory,  and  cannot  succeed  in 
the  petitory  conclusions  of  his  action. 

Lord  Chancdior. — My  Lords,  there  is  a  casie  of  Flowerdew  ».  the 
Dundee  Shipping  Company,  which  was  argued  at  your  Lordships' 
Bar.  r  stated  at^  the  time  of  hearing,  that  I  wished  to  have  an  op- 
portunity of  looking  into  the  case,  and  this  I  hare  since  done  at 
considerable  pains ;  and  haying  done  so,  I  will  take  this  opportunity 
of  stating  to  your  Lordships,  that  I  incline,  in  this  case,  to  agree  in 
opinion  with  the  Court  of  Session,  which  affirmed  an  interlocu- 
tor  of  the  Magistrates  of  Dundee,  which  declared  the  rule  by 
which  the  accounts  of  this.  Company  were  to  be  adjusted.  The 
rule,  as  laid  down,  not  being  satisfactory  to  the  appellant,  be 
instituted  a  suit  in  the  Court  of  Session,  calling  in  question  the 
judgment  which  had  been  pronounced  upon  the  case;  that  judg- 
ment was  therefore  brought  distinctly  under  the  notice  of  the 
Court; — it  canoe  on  before  Lord  Newton,  as  Lord  Ordinary;  and 
his  Lordship,  in  refusing  the  application,  found  the  pursuer  liable 
for  the  expenses  incurred  in  the  conjoined  processes,  both  in  the 
Inferior  Court  and  the  Court  of  Session ;  and  bis  Lordship  states 
as  a  ground  why  he  allows  the  expenses  to  the  defender,  that 
almost  all  the  expenses  incurred  in  the  Court  of  Session  had 
been  incurred  since  the  resolution  of  the  11th  of  March  1890, 
increasing  the  capital,  and  that  the  persisting  in  the  litigation 
after  that  resolution,  the  effect  of  which  was  to  do  away  with 
the  litigation,  and  particularly  the  action  in  the  Court  of  Ses- 
ii««,  was  a  line  of  conduct  which  certainly  rendered  him  subject 
to  the  payment  of  the  expenses,  which  ought  not  to  fall  upon 
the  other  party.  On  a  consideration  of  the  whole  of  the  cir- 
cumstances,  my  Lords,  I  must  say,  that  I  certainly  take  the 
same^  view  of  this  case,  that  there  was  an  obstinate  persisting 
in  litigation  by  the  appellant,  notwithstanding  the  clear  decision 
against  him  ;  and  in  that  riew  of  it,  I  think  the  appellant  must 
pay  the  costs.  I  more  your  Lordships,  therefore,  that  these  in- 
terlocutors be  affirmed  with  full  costs,  which  means  must  be 
taken  to  ascertain. 

Interlocutors  affirmed,  with  costs. 

First  Division. — Lord  Newton,  Ordinary. — John  Butt,  Ap- 
pellant's Solicitor.— Moncrieff,  Webster  and  Thomson,  Re- 
spondents* Solicitors. 

lUh  August  1832. 

No.  14^ — Archibald  Hunter  &  Mandatory,  Ap- 

pellantSj  v.*Alexander  Duff,  &c.,  Respondents. 

Interest— Bill — Delivery — Sale — Expenses —  Circumstaneet  in 
which  held,  qfflrming  decree  of  Covrt  of  Session,  that  the  interest 
on  a  bond  iom  paid  /  that  one  bill  was  prescribed,  and  another 
paid  i  and  that  an  offer  to  redeliver  to  tlie  owner  fpurnterj  piC" 
tures  sent  by  him  to  the  defender,  in  the  hopes  of  their  being  pwr^ 
chnsed-^retained  by  the  defender  for  several  years — and  alleged, 
but  not  proved,  to  have  been  purchased,  was  sufficient  to  bar  aC' 
tionfoT  the  price.     Interlocutor  altered  in  part,  as  to  costs. 


This  action  was  raised  at  the  instance  of  the  appel- 
lants against  the  respondents,  as  the  trustees  of  the 
late  Major  George  Du£F  of  Milton,  and  concluded  for 
the  sum  of  £600   Sterling,  doe  on  a  bond  dated  the 
30th  of  August  1821,  with  interest  from  that  date  ; — 
for  the  sums  of  £4>78  Sterling,  as  the  contents  of  & 
hill  which  fell  due  on  the  2d  of  September  1822,  and 
of  £200  Sterling,  as  contained  in  another  bill  which 
fell  due  on  th^  28th  of  May  1826,  with  interest  upon 
both  these  sums  ; — for  the  sums  of  £1050  and  £105 
Sterling;  stated  to  be  the  price  of  certain  pictures  al- 
leged to  have  been  purchased  by  the  deceased,  with 
interest  from  the  28th  of  August  and  4th  of  October 
1822  ;  and  lastly,  for  expenses  of  process.    The  whole 
of  this  demand  was  disputed  by  the  respondents,  with 
the  exception  of  the  bond  for  £600,  as  to  which  they 
maintained,  that  tlie  interest  had  been  paid  till  the 
time  of  Major  DufFV  death,  and  that  certain  partial 
payments,  but  of  no  great  amount,  had  been  received 
oy  the  appellants,  which  fell  to  be  applied  in  extinc- 
tion of  the  principal.     Afterwards,  howerer,  upon 
production  of  the  correspondence  recovered  under  di* 
ligence,  the  respondents,  who  were  previously  unac- 
quainted with  these  a£Fairs,  came  to  be  satisfied  that 
it  was  not  Major  Du£P*s  intention  to  have  ascribed 
these  payments  in  extinction  of  the  principal  of  the 
bond.     They  abandoned,  accordingly,   the   claim  of 
deduction,  and  admitted  the  bond  to  be  due,  with  in- 
terest, from  their  constituent's  decease.     The  record 
having  been  prepared  and  closed  in  common  form,  the 
cause  was  debated  before  the  Lord  Ordinary  (Lord 
Mackenzie),  who,  after  hearing  parties,  made  avizan- 
dum with  the  case,  and  pronounced  the  following  in- 
terlocutor : — 

**  The  Lord  Ordinary  baying  heard  parties*  procnrators,  and 
thereafter  considered  the  closed  record,  and  whole  process — In 
respect  to  the  bond  for  £600  libelled.  Finds,  that  it  is  not  now 
disputed  that  the  principal  thereof  is  due,  with  interest  thereon 
firom  the  period  of  the  death  of  Major  Doff,  viz.  April  1 828 ; 
and  therefore  finds  the  defenders,  as  trustees  libelled,  liable  for 
the  said  piincipal  and  interest,  and  decerns  accordingly.  But  in 
regard  to  the  interest  on  the  said  bond  prior  to  the  death  of  Ma- 
jor Duff,  Finds  it  sufficiently  appears  from  the  writings  audi 
admissions  in  process,  that  the  said  interest  Mms  paid,  or  the 
claim  for  the  same  extinguished,  by  payments  made  in  each  year 
by  Major  Duff  to  the  pursuer,  and  that  the  same  did  not  consti- 
tute an  arrear  of  interest  due  between  the  parties;  therefore, 
in  respect  to  the  same,  assoilzies  the  defenders,  and  decerns. 
In  respect  to  the  bill  for  ^476,  Finds,  that  the  same  has  fallen 
under  the  sexennial  prescription  of  the  law  of  Scotland  ;  and  in 
respect  no  offer  is  made  to  prove  that  the  sum  therein  is  due  by 
the  oaths  of  the  defenders,  therefore,  in  regard  to  this  bill,  as< 
soilzies  the  defenders,  and  decerns.  In  respect  to  the  bill  fot 
£900,  Finds  it  proven  by  the  correspondence  in  process,  and 
admitted  to  be  genuine  by  the  pursuer,  that  the  same  was  retired 
with  money  remitted  by  Major  Duff  for  that  purpose;  and,  there* 
fore,  in  regard  to  this  bill,  also  assoilzies  the  defenders,  and  decerns. 
In  respect  to  the  price  of  the  pictures  libelled,  finds  it  appears  that 
the  same  were  sent  to  Major  Duff,  not  in  consequence  of  anj 
prior  contract  of  sale,  but,  at  the  farthest,  in  the  hopes  that  $ 
sale  of  them  might  be  made :  Finds  no  evidence  that  any  such 
sale  ever  was  completed ;  and,  therefore,  finds  it  unnecessary  to 
decide  in  regard  to  the  defenders*  plea  of  the  quinquennial  pre* 
scription  ;  and  in  respect  the  defenders  offer  to  restore  the  said 

fMCtures,  assoilzies  them  from  that  part  of  the  conclusions  of  the 
ibel,  and  decerns :  Finds  the  pursuer  liable  to  the  defenders  in 
expenses,  of  which  appoints  an  account  to  be  given  in,  and  when 
lodged,  remits  to  the  auditor  to  tax  the  same,  and  report." 

The  case  having  been  afterwards  brought  by  a  re* 
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claiming  note  onder  review  of  their  Lordships  of  the 
Second  Division,  the  following  interlocator  was  pro* 
nounced : —  * 

'*  Tie  LfOrds  having  advised  the  cause,  and  heard  counsel  for 
the  parties,  refuse  the  desire  of  the  reclaiming  notet  adhere  to 
the  interlocutor  submitted  to  review,^with  this  explanation  as 
to  (he  pictures,  that  these  are  actually  to  be  restored  as  offered 
by  the  defenders,  and  when  that  condition  shall  be  fulfilled,  ad- 
here to  the  interlocutor  m  omnibus  t  find  the  defenders  entitled 
to  expenses  since  the  date  of  that  interlocutor,  and  decern ;  ap- 
point an  account  to  be  given  in,  and  remit  the  same  to  the 
auditor,  when  lodged,  to  tax  and  report.** 

Hnnter  appealed,  pleading  a  reversal — I.  Because 
the  bond  is  a  regular  and  a  probative  docnment  of 
debt ;  and  because  it  is  not  instructed  by,  and  does 
not  appear  from,  any  writings  or  admissions  in  pro* 
ces«,  that  the  interest  on  the  said  bond,  prior  to^  the 
death  of  Major  Duff,  was  paid,  or  the  claim  for 
the  same  extinguished  by  payments  made  in  each 
year  by  Major  Duff  to  the  appellant,  Mr  Hun- 
ter, and  that  the  same  did  not  constitute  an  arrear  of 
interest  due  between  the  parties* — II.  Because  the 
debt  in  qnestion  is  an  English  debt,  and  therefore 
does  not  fall  within  the  operation  of  the  sexennial 
prescription  of  bills  of  the  law  of  Scotland. — III.  Be- 
cause, were  it  even  to  be  held  that  the  debt  in  ques- 
tion is  a  debt  liable  to  be  affected  by  the  Scotch  law 
of  prescription,  the  respondents,  in  the  circumstances 
of  the  present  case,  are  barred  personali  excepiione 
from  stating  any  such  plea.-— IV.  Because  the  bill  in 
question  is  a  regular  probative  document  in  favour  of 
the  appellant,  Mr  Hunter,  which  the  respondents  are 
legally  bound  to  pay,  unless  they  prove  habili  modo 
that  the  same  has  been  already  paia ;  and  because  it 
is  not  proved  by  the  correspondence  in  process  or 
otherwise,  that  the  same  was  retired  with  money  re- 
mitted by  Major  Duff  for  that  purpose. — V.  Be- 
cause the  pictures  in  question  were  in  1822,  sold  to 
Major  Duff  at  the  prices  stated,  and  duly  delivered 
to  him  ;  because,  at  any  rate,  if  the  evidence  already 
in  process  of  the  amount  of  the  price  were  to  be  held 
not  sufficient  to  instruct  that  fact,  further  evidence  of 
it  has  been  offered ;  and  because,  after  the  pictures 
bad  been  kept  and  used,  first  by  Major  Duff  for  a 
number  of  years,  and,  since  his  death,  by  the  respon- 
dents, mere  restoration  of  the  pictures  is  not,  in  any 
view,  what  Mr  Hunter  is-  entitled  to  receive. — Vi. 
Because  ihe  judgments  on  the  merits  of  the  cause,  in 
respect  of  which  the  judgments  for  expenses  were 
pronounced,  being  erroneous,  on  the  former  being  re- 
versed or  altered,  the  latter,  as  an  accessory  thereto, 
onght  also  to  be  reversed.  Because,  in  every  view, 
the  expenses  ought  to  have  been  modified^  inasmuch 
as  the  respondents,  till  the  action  was  raised,  denied 
Mr  Hanter*8  claim  in  ioto,  which  denial  rendered  an 
action  necessary;  and* inasmuch  as,  even  in  their  de- 
fences to  the  action,  they  maintained  that  a  consider- 
able part  of  the  principal  sum  in  the  bond  had  been 
paid,  wkieh  plea  they  afterwards  abandoned,  though 
not  tin  after  considerable  expenses  had  been  incurred 
in  the  aetion.  Answered — I.  The  annual  payment 
of  £120  made  by  Major  Duff  to  the  appellant  must 
be  held  to  liaTe  extinguished  the  accruing  interest  on 
the  bond;  and  it  is  the  principal  only  of  the  bond', 
with  inlimt  ainee  Major  Duff  s  decease,  that  remains 


due  to  the  appellant — II.  The  bill  for  £478  is  pre- 
scribed, and  the  bill  for  £200  being  retired  from  Major 
Duff's  funds,  is  paid  and  extinguished. — III.  The 
claim  for  the  price  of  the  pictures  is  groundless.  There 
was  no  sale.  If  there  was  a  sale,  the  quinquennial 
prescription  has  run ;  and,  at  all  events,  in  the  circum- 
stances of  the  case,,  the  appellant  will  get  ample  jus- 
tice if  the  pictures  are  restored  to  him. 

Lord  Chancellor. — My  Lords,  there  is  a  case  of  Hunter  and 
Duff,  which  I  wished  to  have  some  time  to  look  into,  and  which 
1  have  since  had  occasion  to  look  into,  and  I  am  satisfied  there 
is  no  ground  for  altering  in  any  respect,  except  as  to  the  matter 
of  costs,  the  interlocutors  appealed  from.  My  Lords,  with  re- 
spect to  the  costs,  there  has  undoubtedly  been  a  slight  mistake  ;— 
the  costs  have  been  given  generally.  Up  to  a  certain  point',  it 
was  clear  that  the  pursuer  was  correct  in  his  demand,  because 
the  present  respondents  gave  in  upon  that  point,  and  put  a  stop 
to  any  further  litigation';  but  the  costs  ought  not  to  have  been 
allowed  to  the  defender  beyond  that  point,  but  on  the  contrary, 
to  the  pursuer ;  and  thongb  thht  would  not  of  itself  have  been  a 
ground  of  appeal,  yet  there  being  substantial  matter,  and  not 
merely  colourable  matter,  independently  of  the  question  of  costs, 
that  has  brought  the  whole  case  before  your  Lordships  ;  and  it  is 
perfectly  competent  to  your  Lordships  to  alter  the  interlocutor 
complained  of,  in  respect  of  costs,  although  in  no  other  respect 
is  it  necessary  it  should  undergo  alteration.  But  it  is  neces- 
sary  I  should  guard  against  being  supposed  to  assent  to  any  pro- 
position like  that,  of  its  being  competent  to  appeal  upon  a  ques- 
tion  of  costs.  If  there  is  an  appeal  merely  upon  costs,  it  cannot 
be  entertained  for  a  moment, — if  it  is  a  matter  colourable,  and 
only  introduced,  not  for  its  own  sake,  but  for  the  purpose  of 
being  a  convejrance  to  an  incompetent  appeal  upon  costs — in  that 
case,  too,  your  Lordships  would  reject  it  as  an  incompetent  ap- 
peal ;  but  where  there  is  a  bunajide  ground  of  apffeal,  and  not 
upon  any  thing  colourable,  but  upon  the  merits,  then,  it  being  a 
competent  appeal  upon  the  merits,  it  may  be  made  the  ground 
of  reversal  or  alteration  of  the  interlocutor  in  any  other  respect. 
The  judgment  I  should  advise  your  Lordships  to  pronounce 
would  be,  to  affirm  the  interlocutor  complained  of,  but  in  re- 
spect of  the  costs  given,  to  reverse  such  part  as  relates  to  the 
costs,  up  to  the  admission  respecting  the  bond,  and  to  give  the 
costs  to  the  pursuer,  the  present  appellant,  up  to  that  point. 
That  would  make  it  necessary  there  should  be  a  remit,  as  your 
Lordships  have  no  means  to  tax  the  costs  ;  but  in  order  to  avoid 
that  expense,,  the  parties  may  lay  their  heads  together  in  the 
course  of  a  few  weeks,  and  before  we  order  a  remit,  to  suggest 
a  sum  that  may  be  fit  to  make  a  part  of  the  order.  1  do  not 
move  to  affirm  this  judgment,  with  costs,  for  other  reasons ; 
therefore,  the  judgment  will  be  to  affirm  the  interlocutor,  but 
alter  that  part  relating  to  the  costs,  and  to  allow  to  the  appellant 
a  certain  sum  that  the  parties  may  agree  upon  for  costs,  which 
up  to  that  point  may  have  been  incurred  ; — that  will  save  the 
parties  the  expense  of  going  back  to  the  Court  of  Session.  If 
they  cannot  agree  upon  a  sum,  there  must  be  a  remit,  with  an 
instruction,  and  the  Court  wiU  then  tax  the  costs. 

Interlocutors  affirmed,  with  a  variation  as  to  the 
costs  allowed  to  the  defender  in  the  Court  below. 

Second  Division.*— Lord  Mackenzie,  Ordinary. — Caldwell  and 
Son,  Appellants*  Solicitors. — Moncrieff,  Webster  and  Thom- 
son, Respondents*  Solicitors. 

llM  August  1832. 

No*  15.— ^Archibald  Scot,  Appellant^  v.  James 
Kbr,  &  Henry  Johnston,  Respondents, 

Process — Appeal — Re-hearing — Competent  and  Omitted— 
Held  incompetent  to  have  an  a/'peat,  previously  disposed  of,  re- 
heardf  on  the  ground  that  an  interlocutor  in  the  cause  had  been 
omitted  to  be  appealed  from,  and  had  not  been  considered  at  the 
previous  hearing* 

This  case  was  disposed  of  by  the  House  of  Lords  on 
9th  December  1830,  (Scottish  Jurist,  Vol.  IlL  p.  191.) 
The  appellant  afterwards  presented  an  application  to 


56 


THE  SCOTTISH  JURIST. 


[Augaiit 


have  the  case  re-heard,  on  the  ground  that  he  was 
shut  oot  from  justice,  in  respect  that  he  had  not  been 
heard  as  to  an  interlocntor  in  die  cause,  pronounced  2d 
December  1828,  by  the  Court  below,  sustaining  the  re- 
spondents' title,  which,  from  accidental  omission,  had 
not  been  previously  appealed  from.  The  competency 
of  the  application  baring  been  argued  at  the  bar,  the 
following  judgment  was  delivered : — 

[9th  July  1832.] 

Lord  Chancellor My  I^rds,  in  this  case  I  apprehend  thert 

is  so  little  doubt,  that  I  should  be  disposed  to  advise  your  Lord- 
ships immediately  to  decide  upon  the  present  application ;  but 
that  I  think  it  may  be  desirable  to  look  into  the  practice  of  the 
Court  below,  under  the  61st  of  6th  George  IV.  cap.  120,  and  as- 
certain to  what  degree  there  has  been  a  strict  observance  of  the 
rules  laid  down  there ;  and  on  that  ground  chiefly  it  is  that  I  shall 
propose  to  your  Lordships  to  postpone  the  consideration  of  this 
application.  It  appears  to  me,  on  the  best  consideration  I  have 
been  able  to  give  to  the  case,  that  if  this  House  had  heard  it 
over  Again,  and  the  appeal  had  included  the  interlocutor  which 
is  referred  to  in  the  petition,  I  should  have  felt  it  impossible  to 
do  othenvise  than  advise  your  Lordships  to  affirm  the  judgment 
of  the  Court  below.  The  question,  however,  which  is  raised  by 
this  petition,  is  an  extremely  important  one, — it  may  be  so  in  its 
result  I  do  not  think  it  is  likely  that  I  shall  alter  my  opinion ; 
but  to  put  it  beyond  even  the  possibility  of  the  party  being  shut 
out  from  any  remedy  to  which,  on  the  most  mature  considera- 
tion he  may  be  considered  to  be  entitled,  I  shall  postpone  finally 
craving  your  Lordships  to  proceed  to  judgment,  until  I  shall 
have  considered  the  grounds,  not  only  of  the  present  petition  in 
respect  of  this  interlocntor,  bot  the  merits  of  this  case,  indepen- 
dently of  the  question  now  raised,  which  was  never  raised  in  the 
Court  below— never  brought  under  the  notice  of  the  Judges 
who  disposed  of  that  case  in  the  Court  below,  but  now  for  the 
first  time  presented  at  your  Lordships*  Bar ; — and  how  far  the 
case  was  satisfactorily  disposed  of  upon  the  other  grounds,  my 
present  opinion  is,  that  the  case  was  moat  satisfactorily  disposed 
of;  and  that  if  the  interlocutor  referred  to  in  the  petition  had 
also  been  made  the  subject  of  appeal,  I  should  have  advised  your 
Lordships  to  come  to  the  same  conclusion.  For  the  purpose  of 
giving  any  chance,  if  chance  there  may  be,  of  my  altering  that 
opinion,  I  shall  now  advise  your  Lordships  to  postpone  dis- 
missing this  petition  until  I  have  looked  further  into  the  case. 

Farther  consideration  postponed  sine  die. 

Lord  Chancellor. — My  Lords,  there  was  a  case  of  Scot  and 
Ker  heard  a  short  time  ago  before  your  Lordships,  which  n^as 
an  application  made  to  this  House  to  re -hear  a  case  that  had 
been  already  disposed  of,  and  in  consequence  of  which  applica- 
tion your  Lordships  heard  at  the  Bar  one  counsel  on  a  side. 
During  tha!  argument,  a  point  was  made  at  the  Bar  for  the  first 
time,  which  had  not  been  taken  in  the  Court  below,  and  which, 
upon  the  hearing  of  the  cause,  it  was  contended  the  party  was 
precluded  entering  into,  by  the  interlocutor  in  the  Court  below 
not  having  been  appealed  from.  That  interlocutor  was  pro- 
nounced upon  an  objection  taken  to  the  title  of  the  pursuer  to 
pursue,  and  it  overruled  the  objection  so  taken  to  the  pursuer*a 
title.  That  interlocutor  was  unappealcd  from.  When  the  case 
was  argued  upon  the  petition  for  a  re-hcaring,^t  was  argued  upon 
the  ground  of  the  party  being  shut  out  from  obtaining  justice. 
Upon  that  occasion,  several  matters  suggested  themselves  to 
some  of  your  Lordships.  One  was  stated  and  adverted  to,  and  put 
to  the  learned  counsel,  namely,  an  objection  arising  upon  the 
lldi  section  of  the  Scotch  Judicature  Act,  in  respect  to  the 
points  to  which  the  ailment  should  be  confined ;  and  it  appeared 
to  your  Lordships  that  an  inquiry  should  be  made,  whether,  in 
the  practice  that  had  prevailed  since  that  Act  was  passed  in  the 
Courts  in  Scotland,  there  was  such  a  deviation  from  the  pro- 
visions of  that  Act  as  enabled  the  parties  to  be  let  into  fresh 
matters,  after  the  record  had  been  closed  ?  I  have  made  that 
inquiry,  and  obtained  that  information,  and  I  am  satisfied  with 
the  result.  I  am  satisfied  that  no  deviation  from  that  Act  has 
been  sanctioned  by  the  practice,  and  that  no  laxity  has  been  in- 
tfoduced  in  the  practice  of  the  Courts  upon  that  subject,  where 
the  party  has  not  in  due  time  taken  an  objection.     My  Lords, 


this  would  have  been  fatal  to  this  application,  to  be  let  in  apon 
the  present  occaaioo,  had  that  provision  of  <be  Statute  applied 
to  a  case  like  the  present,  which  arises  out  of  a  sequestration 
issued  by  some  of  the  partners  in  a  Banking  House,  against 
another  partner  of  the  same  house ;  but  it  is  perfectly  dear,  that 
this  objection  upon  the  llth  section  of  the  Statute,  does  not 
apply  to  that  proceeding.  The  grounds  of  objection,  and  the 
only  grounds  of  objection,  are  these,  that  which  I  have  already 
stated  not  to  apply  to  this  case,  and  more  particularly  a  ground 
which  I  am  the  more  confident  upon,  namely,  an  objection  taken 
by  myself  when  the  question  first  came  on,  and  which  was  after- 
wards insisted  on,  when  it  was  in  the  second  instance  before 
your  Lordships,  and  most  ably  argued  at  the  Bar,  among  other 
objections.  I  have  the  more  confidence  in  it,  because,  upon 
consulting  the  most  learned  persons  in  the  Court  below  upon 
the  matter,  in  order  to  prevent  any  anxiety  in  my  own  mind,  in 
advising  your  Lordships  upon  the  decision  of  the  question,  I 
found  that  the  ol^ection  then  taken,  upon  its  being  mentioned  to 
those  learned  persons,  without  any  communieation  of  the  objec- 
tion having  been  taken  on  the  part  of  any  of  your  Lordships, 
had  struck  themselves,  originally,  as  being  fatal  to  the  present  ap- 
plication ;  and  that  is  the  old  established  competent  objection, 
which  there  is  no  getting  over  in  this  House,  either  that  the 
Court  below  dealt  with  that  objection  to  the  pursuer's  title,  in 
which  case  they  repelled  it;  or  if  it  is  alleged,  which  it  is  not, 
that  it  was  not  an  objection  dealt  with  by  the  interlocutor,  then 
it  is  not  repelled;  but  still  it  was  a  competent  objection,  and 
omitted  by  the  party.  It  was  competent  to  the  party  to  take  the 
objection^it  was  omitted ;  and  upon  that  ground,  if  upon  no 
other  emphatically  in  this  place,  the  objection  ought  not  to  be 
allowed  to  be  taken ;  and  when  it  was  taken  here,  it  was  fit  it 
should  be  met  by  that  answer.  The  Court  had  no  doubt  upon 
the  question,  upon  hearing  the  matter  broached ;  and  upon  calling 
their  attention  to  the  substance  of  the  objection,  I  have  the 
satisfaction  of  knowing  that  the  same  learned  persons  I  have 
consulted  upon  the  practice  of  the  Court,  and  whose  opinion 
I  have  quoted  upon  the  question  of  the  competence  of  the  ob- 
jection in  this  stage,  that  in  reference  to  its  competence  in  a  pre- 
vious stage  in  the  Court  below,  they  are  of  opimon  it  would  not, 
according  to  the  Scotch  law,  have  availed  the  party,  even  if  taken 
in  time  in  that  Court — that  is  a  very  satisfactory  circumstance ; 
but  if  it  had  been  otherwise,  and  it  had  been  an  available  ob- 
jection under  the  cireumstances  I  have  mentioned,  and  upon  the 
grounds  I  have  mentioned,  to  say  nothing  of  the  others  that  were 
ui'ged  on  the  part  of  the  respondent  at  the  Bar,  this  is  sufficient 
to  preclude  the  party  being  considered  entitled  to  the  relief 
sought.  I  therefore  move  your  Lordships  that  the  prayer  of 
the  petition  be  not  complied  with. 

Petition  refused. 


IZth  August  1832. 

No.  16^— Akthony  Dixon  &  Joseph  Dixon,  AppeU 
lantSf  V.  WiiaUam  Dixon  &  Others,  Respondents, 

Sequestration  —  Factor  Judidal — Copartnery — The  partners 
of  a  Company  htning  died-— one  of  them  infeUate,  and  the  other 
having  l^  a  settlement  appointing  trustees — Held,  in  the  sjte^ 
eial  circumstances  of  the  case,  f  affirming  the  judgment  of  the 
Court  below),  that  the  representatives  of  the  partner  who  difd 
intestate  were  entitled,  in  opposition  to  the  trustees,  to  have  the 
property  sequestrated,  and  a  judicial  factor  appointed. 

The  Dumbarton  Glass-work  Company  carried  on 
business  during  many  years  by  a  succession  of  part- 
ners. At  length,  they  were  reduced  to  three,  viz.  John 
Dixon,  senior,  father  of  William  Dixon  &  others,  his 
brother  Jacob  Dixon,  and  the  late  Alexander  Hous- 
ton. The  copartnery  expired;  and  Mr  Houston  hav- 
ing retired,  the  concern  was  conducted  i>y  Jolin  and 
Jacob  Dixon,  without  any  new  contract.  Before 
February  1822,  John  Dixon  died,  and  Jacob  assumed 
as  partners  his  own  nephew,  Mr  John  Dixon,  junior, 
brother  of  Wm.  Dixon  &  others,  and  Iiis  own  son  Jacob 
Dixon,  junior.    The  stock  of  the  Company  previously 
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consisted  of  41  shares ;  and  on  the  assumption  of  his 
nephew  and  son,  Jacob  Dixon,  senior,  took  21  to 
himself,  and  allotted  10  to  his  nephew,  and  10  to  his 
«0Q.  In  October  1828,  John  Dixon,  junior,  died,  and 
hh  interest  in  the  Company  appeared  to  be  upwards 
of  £30,000.  William  Dixon,  &c.  raised  an  action,  as 
exAcntors  of  their  brother,  to  obtain  a  settlement,  but 
before  the  record  was  made  up,  Jacob  Dixon,  junior 
and  senior,  died  in  October  1831,  within  twenty-six 
hoars  of  each  other.  By  the  death  of  these  parties, 
the  Dumbarton  Glass  Company  ceased  to  exist.  Ja- 
cob Dixon,  senior,  left  two  sons  and  three  daughters, 
all  of  anre,  and  had  exornted  a  settlement,  with  certain 
codicils,  conveying  his  property  to  Joseph  and  An- 
thony Dixon,  the  appellants,  inter  alios^  as  trustees. 
Jacob  Dixon,  junior,  died  without  executing  any  set- 
tlement, and  left  two  sons  and  two  daughters — all  of 
them  minors.  At  this  time,  the  effects  of  the  Com- 
pany were  stated  at  £126,000.  Anthony  and  Joseph 
Dixon,  sons  of  the  testator,  Jacob  Dixon,  senior, 
commenced,  as  bis  trustees,  to  carry  on  the  Glass- 
Works,  and  gave  up  an  inventory  of  their  father's  per- 
sonal effects.  William  Dixon,  &c.,  however,  distrust- 
ful of  their  management,  raised  arrestments ;  and  a 
writ  of  extent  having  been  issued  by  the  Crown  in 
con^ieqnence,  !hoy  presented  a  petition  to  the  Court, 
praying  their  Lordships  to  appoint  a  person  to  act  as 

'*  manager,  with  power  to  wind  up  the  affairs  of  the  Dambarton 
Glass-work  Compuny,  and  other  Companies  composing  the  same 
partnership ;  or  as  evrntor  bonh,  or  judicial  factor,  to  protect 
t'le  funds  and  estate  of  the  said  Companies,  for  behoof  of  the 
minors  and  the  petitioners,  and  all  others  having  interest** 

The  petition  was  served,  and  Messrs  Anthony  and 
Joseph  Dixon  answered — I.  That  the  petitioners  had 
no  title  to  apply  for  the  appointment  of  a  judicial  fac- 
tor, in  respect  that  they  stated  themselves  as  creditors 
of  the  Dumbarton  Glass- Work  Company ;  and  the 
respondents,  in  virtue  of  the  trust-deed  of  Jacob 
Dixon,  senior,  were  vested  with  the  management. 
Both  by  law,  and  by  the  will  of  the  deceased,  the  re- 
spondents, as  executors,  are  entitled  to  the  adminis- 
tration. The  executors  may  be  called  to  account,  bnt 
ought  not  to  be  deprived  of  their  office. — II.  By  the 
appointment  of  a  judicial  factor,  an  immense  expense 
will  be  incurred  in  the  collection  of  debts,  &c.,  which 
woald  otherwise  have  been  saved  by  the  respondents, 
one  of  whom  was  bred  to  the  business,  and  for  many 
years  conducted  the  Glass- Work  under  his  father. 

The  Court,  on  24th  December  1831,  pronounced 
this  interlocutor : 

**  Sequestrate  the  funds  and  estate  of  the  Dumbarton  Glass- 
work  Company,  and  the  other  Companies  composing  the  same 
partnership,  as  specified  in  the  petition,— and  they,  of  consent, 
Domiitate  and  appoint  Mr  James  Watson,  accountant  in  Glas- 
gow, to  be  interim  judicial  factor  on  the  said  sequestrated 
e>tate,  with  power  ro  tike  the  same  under  his  charge,  and  to 
manage,  and  wind  up  the  whole  aSTairs  of  the  said  Companies, 
and  with  the  other  usual  powers ;  the  said  James  Watson,  be- 
fore extract,  finding  sufficient  caution  in  terms  of  the  Act  of 
Sederunt." 

Thereafter,  a  petition  was  presented  by,  and  on  be- 
half of  William  Dixon  and  others,  i'espondents,  pray- 
ing^ their  liordships  to  recal  the  said  interlocutor,  so 
far  as  it  contains  an  appointment  of  an  interim  judi- 
cial factor;  and  to  appoint  Mr  Robert  Findlay  of 


Easter  Hill,  merchant  in  Glasgow,  judicial  factor  on 
the  funds  and  estate  sequestrated  by  the  said  interlo- 
cutor ;  upon  which  petition^  their  Lordships  of  the 
First  Division  pronounced  the  following  interlocu- 
tor : — 

**  20th  Jhnuaty  1892. — The  Lords  having  resumed  consideia- 
tion  of  this  petition,  with  the  mutual  minutes  of  report  by  Lord 
Cringletie,  officiating  on  the  Bills,  and  heard  the  counsel  for  the 
parties,  they  refuse  the  desire  of  this  petition :  Find  Mr  James 
Watson  entitled  to  the  whole  expenses  incurred  by  him  as  in- 
terim-faotor :  Appoint  an  account  thereof  to  be  put  in ;  and  re- 
mit to  the  Auditor  to  tax,  and  report.'* 

And  their  Lordships  having-,  of  the  same  date,  re- 
sumed consideration  of  the  first  petition,  and  whole 
^proceedings  in  the  cause>  pronounced  this  other  inter- 
ocutor: — 

''  20M  January  1892; — The  Lords  having  resumed  considera- 
tion of  this  petition,  and  former  proceedings,  and  also  of  the  pe^ 
tition,  14th  January  current,  this  day  refused  ;  and  heard  counsel 
for  the  parties,  and  also  for  James  Watson,  interim- factor,  (his 
appointment  as  such  l>eing  only  interim)  ;  They  nominate  and 
appoint  Samuel  Caw,  merchant  in  Glasgow,  judicial  factor  on 
the  funds  and  estate  sequestrated  by  the  interlocutor  of  the  24tb 
December  last;  with  power  to  take  the  same  under  his  charge^ 
and  to  manage  and  wind  up  the  whole  affairs  of  the  said  Com- 
panies, and  with  the  other  usual  powers  ;  the  said  Samuel  Caw, 
before  extract,  finding  sufficient  caution,  in  terms  of  the  Act  of 
Sederunt ;  and  dispense  with  the  reading  of  this  appointment  in 
the  minute-lK>ok." 

Anthony  and  Joseph  Dixon  appealed,  pleading — I. 
The  estate  which  formerly  belonged  to  the  Dumbar- 
ton Glass  work  Company,  and  the  other  subordinate 
Companies  connected  with  it,  and  composed  of  the 
same  partners,  stood  vested  in  the  person  of  the  late 
Jacob  Dixon,  senior,  at  the  time  of  his  death ;  and  the 
appellants,  as  his  trustees  and  executors,  are  exclu- 
sively entitled  to  sell  and  dispose  of  the  said  estate, 
to  uplift  the  debts,  and  to  satisfy,  out  of  the  prices  or 
proceeds  thereof,  the  claims  of  all  parties  who  are  in- 
terested in  the  same. — IL  The  Court  had  no  power 
to  sequestrate  the  estate  which  had  belonged  to  the 
Dumbarton  Glass-work  Company,  or  to  appoint  a 
judicial  factor  thereon,  for  the  purpose  of  managing 
and  winding  up  the  aflPairs  of  the  Company.  The 
whole  estate  of  the  Dumbarton  Glass-work  Company 
was,  according  to  the  respondents,  vested  by  sur- 
vivance  in  the  person  of  Jacob  Dixon,  senior.  The 
respondents  were,  by  their  own  statement,  merely 
creditors.  The  appellants,  as  the  trustees  and  exe- 
cutors of  Jacob  Dixon,  senior,  had,  and  have  a  legal 
title  to  manage  and  administer  his  whole  property,  in- 
cluding that  which  had  formerly  belonged  to  the 
Company.  They  entered  into  possession  of  the  whole 
without  objection  from  the  respondents,  and  they  have 
been  employed  ever  since  in  winding  up  the  affairs, — 
being  responsible  to  all  concerned  for  their  proper 
management.  The  Court,  therefore,  had  no  power  to 
inter^re  and  dispossess  the  appellants. — IIL  Even  if 
the  Court  were  entitled  to  sequestrate  in  cases  where 
there  is  not  a  necessity,  but  merely  a  supposed  ex- 
pediency requiring  such  a  measure,  there  is  no  ex- 
pediency to  call  for  their  interposition  in  the  present 
instance ;  but,  on  the  contrary,  sequestration  will  be 
detrimental,  and  perhaps  ruinous,  to  the  parties  con- 
cerned. 

Answered — L  This  is  precisely  one  of  those  cases  in 
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which  the  appointment  of  a  judicial  factor  or  manager 
became  a  suitable  and  necessary  measure. — II.  The 
minor  children  of  Jacob  Dixon,  junior,  have  an  in- 
terest in  the  estate  of  the  Dumbarton  Glass-work 
Company,  and  it  was  proper  that  their  interest  should 
be  placed  under  judicial  protection. — III.  The  three 

Partners  who  had  formed  the  partnership  of  the  Dum- 
arton  Glass-work  Company  had  all  died,  so  that  the 
eaitate  was  left  unprotected.  John  Dixon,  junior,  had 
died  in  1828.  Debts  due  at  that  period  remain  still 
unpaid  to  the  amount  of  £3 1 ,000.  Next,  the  two  re- 
maining partners,  Jacob  Dixon,  senior,  and  Jacob 
Dixon,  junior,  had  died  in  September  1831.  The 
partnership  was  thus  completely  and  finally  dissolved. 
•—IV.  It  may  be  admitted,  that  if  Jacob  Dixon,  se- 
nior, were  now  alive,  he  would  be  entitled  to  hold 
possession  of  the  estate  of  the  late  Company,  either 
as  sole  owner,  making  payment  of  their  shares  to  the 
heirs  of  the  deceased  partners,  according  to  the  ba- 
lances framed  immediately  before  their  deaths  respec- 
tively, or  at  least  as  a  surviving  and  solvent  partner, 
entitled  to  wind  up  the  afiuirs  of  the  partnership : 
but  it  does  not  follow  that  Jacob  Dixon,  senior,  was 
entitled  to  delegate  his  powers.  There  is  no  survivor- 
ship at  law  in  personal  property  belonging  to  a  part- 
nership. And  "  one  partner  cannot,  without  agree- 
ment, nominate  any  person  to  continue  the  trade  after 
his  death.** — V.  Jacob  Dixon,  senior,  never  intended 
that  the  appellants  should  be  intrusted  with  the  pos- 
session of  the  Glass-work  establishment.  He  convey- 
ed his  funds  to  five  trustees  to  secure  the  payment  of 
the  legacies  which  he  granted,  but  never  meant  that 
the  trustees  should  carry  on  the  trade,  which,  on  the 
contrary,  was  immediately  to  be  transferred  to  his 
eldest  son,  Jacob  Dixon,  junior,  who  unfortunately, 
as  already  mentioned,  predeceased  his  father. — VI. 
The  appellants  being  persons  destitute  of  adequate 
property  or  credit,  and  inexperienced  in  trade,  were 
not  suitable  parties  to  whom,  without  security  for 
their  conduct,  the  management  of  the  great  concerns 
of  the  Dumbarton  (ilass-work  Company,  could  with 
propriety  or  safety  be  intrusted.  Accordingly,  the  re- 
spondents are  satisfied  that  the  chief  purpose  for  which 
this  appeal  was  taken  has  been  to  protect  the  appel- 
lants against  immediately  accounting  for  the  funds  of 
the  Glass-work  Company,  with  which  they  have  in- 
tromitted  to  a  large  amount.  The  balance  in  their 
hands  is  not  less  than  £9500  Sterling. 

Lord  Chancellor. — My  Lords,  before  deciding  this  case,  which 
h&a  been  argued  to  day,  and  upon  a  fornaer  occasion,  I  should 
wish  to  have  some  time  to  consider  some  of  tbe  matters  which 
have  been  argued,  and  more  particularly  with  a  view  to  tbe  last 
observation  of  the  learned  counsel  who  has  just  addressed  your 
Lordships  in  reply  for  the  appellant,  who  is  certainly  in  that 
respect  probably  much  more  diligent  than  I  am ;  but  it  only 
confirms  the  difficulty  which  I  find  myself  in  in  obtaining  any  very 
precise  light  on  tbe  subject  of  tbe  power  of  tbe  Court,  either  in 
appointing  a  judicial  factor,  or  in  their  calling  upon  that  judicial 
factor  to  account  after  he  is  appointed.  I  shall  not  give  any 
opinion  one  way  or  the  other ;  but  I  should  wi»h  to  have  an 
opportunity  of  considering  the  practice,  and  tbe  authorities  on 
the  point,  before  I  state  to  your  Lordships  how  the  case  strikes 
me. 

Lord  Chancellor.'^ln  the  case  of  Dixon  and  Dixon,  I  stat- 
ed to  your  Lordships  I  required  some  little  time  to  look  into 
the  matters  of  law  as  well  as  tbe  facts  of  the  case,  because  tbe 


question  did  not  appear  to  me  t6  be  very  satisfactorily  settled  by 
the  cases,  with  respect  to  the  power  of  the  Court  of  Session  to 
appoint  a  judicial  factor,  which  is  in  the  nature  of  a  receiver ;  and 
as  to  the  mode  in  which  these  powers  were  exercised,  I  have 
satisfied  myself,  that  their  Lordships  have  come,  upon  tbe  whole, 
to  a  right  decision  in  this  case.  And  in  advising  your  Lordships 
to  affirm  the  interlocutor,  I  should  wish  it  to  be  understood  it  is 
with  reference  to  the  particular  circumstances  of  this  case,  and 
without  laying  down  any  general  rule  as  to  tbe  power  of  making 
this  appointment,  or  the  mode  in  which  it  is  to  be  executed. 
Under  the  circumstances  of  this  case,  I  hold  their  Lordships 
were  well  advised  in  exercising  that  power,  of  appointing  a  judi- 
cial factor  in  this  case ;  but  I  do  not  advise  your  Lordships  to 
give  any  costs  upon  the  appeal. 

Interlocutor  affirmed,  without  costs. 

Appellants*-  Authorities.  —  Ersk.  TIL  9,  32.  Bryce  v. 
Graham,  25th  January  1828 ;  F.  C.  &  Shaw. 

Respondents*  Authorities.  —  BelVs  Com.  XL  p.  643,  4th 
Edit.  Montagu,  L  p.  165.  Goodfrey  v.  Browning,  cited  in 
Pearce  v.  Chamberlain  ;  2  Vesey,  33. 

First  Division. — Moncrieff,  Webster  &  Thomson,  Appel- 
lants* Solicitors.  —  Spottlswoode  &  Robertson,  Respondents' 
Solicitors. 

ISth  August  1833. 
No.  17. — William  Ewino,  Appellant^  v.  William 

Wallace,  RespondenL 

Attorney  License  —  Competency  —  Suspension  —  Expenses — 
Competent  and  Omitted — Process — An  agent  Jbr  a  pursuer 
who  gained  hi*  cause,  having  given  a  charge  on  a  decree,  Jbr  ex^ 
penset  obtained  by  him  in  his  own  name,  against  a  df fender  in 
the  Jury  Court — Held  f  affirming  the  decree  oftlte  Court  below  J, 
that  U  wtu  incompetent  Jor  the  defender  to  present  a  suspension 
in  the  Court  of  Session^  on  the  ground  that  the  agent  had  not  an 
attorney  license. 

Wallace  acted  as  agent  fer  a  person  of  the  name  of 
Wight,  in  an  action  in  tbe  Jury  Court  against  Kwing, 
from  April  to  December  1827,  in  which  an  account  of 
expenses  was  incurred  to  Wallace,  for  which  be  took 
decree  of  that  Court  in  his  own  name  against  Ewing, 
on  5th  March  1829.  A  charge  being  given  on  this  de- 
cree, Ewing  presented  a  bill  of  suf^pension,  on  the 
ground  that  the  charger  had  no  attorney  license  for  the 
period  when  the  account  was  incurred.  This  bill  was 
refused  by  Lord  Cringletie,  but  a  second  bill  was  pass- 
ed by  Lord  Corehouse.  Th«  charger  then  offered, 
in  order  to  avoid  litigation,  to  giro  up  the  amount  of 
his  profits  on  the  account  (£3,  128.) ;  and  thereafter 
he  offered  to  pass  from  the  whole  claim,  and  to  pay 
the  expense  of  the  second  bill  of  suspension,  under 
deduction  of  the  expenses  of  his  answers  to  the  first 
bill.  This  offer  the  suspender  declinedi  unless  the 
charger  would  pay  the  wnole  expense  of  both  bills. 
The  suspender  then  pleaded — I.  The  want  of  the 
attorney  license, — 25  Ueo.  IIL  c.  80,  sec.  1,  and  37 
Geo.  IlL  c.  90,  sec  7. — IL  Its  not  being  duly  record- 
ed.— IIL  That  these  pleas  were  not  competent  and 
omitted,  it  being  equally  competent  to  suspend  a  de- 
cree in  absence  of  the  Jury  Court  as  of  the  Court  of 
Session — Robertson  v.  Strachan,  29th  June  1826 ;  and 
— IV.  That  the  charger,  by  his  letters,  had  abandoned 
the  charge.  Answered — L  The  charger  took  out  two 
licenses  applicable  to  the  period  in  question  ;  the  first 
in  November  1827,  and  the  second  in  June  1828. — II. 
There  was  no  officer  then  appointed  in  the  Jury 
Court  for  recording  licenses  of  practitioners  before 
that  Court,  but  the  charger  was  enrolled  as  a  writer 
to  the  Signet  in  1808,  and  his  name  stood  in  that  roll 
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in  1627,  The  charger  got  his  licenset  recorded  by 
the  proper  officer  of  the  Coart  of  Session  in  March 
1829,  before  the  present  charge  was  giv^en.  Regis- 
tration was  not  necessary  in  Scotland  in  1827,  by  the 
Act  25  Geo.  III.  The  Act  37  Geo.  III.  c  90,  does 
not  apply  to  Scotland. — III.  The  decree  charged  on  is 
a  decree  of  the  Jary  Coort,  pronoanced  in  joro^  and 
cannot  be  suspended  by  this  Court.  The  plea  now 
urged  oaght  to  have  been  stated  in  the  Jury  Court, 
and  is  competent  and  omitted.  The  acts  quoted  only 
prohibit  the  prosecution  of  suits,  but  not  the  using  of 
diligence,  if  decree  has  been  obtained. — IV.  The  sus- 
pender is  not  entitled  to  found  on  the  charger's  ex- 
trajudicial proposals,  which  were  not  accepted.  The 
Lord  Ordinary  (Newton) 

'*  Suspends  the  letters  timpSeiler,  reserring  any  daim  for  the 
expenses  charged  for,  which  may  be  competent  to  Archibald 
Wight :  Finds  the  suspender  entuled  to  his  expenses,  both  in 
this  process,  and  the  Bill- Chamber,  &c. — Xole. — The  Lord  Or- 
dinary does  not  hold  the  extrsjudiciBl  offer  to  pass  from  the 
charge  as  conclusive  of  the  merits  of  the  case,  seeing  the  offer 
was  not  accepted  of  under  the  condition  on  which  it  was  made ; 
but  be  thinks  the  merits  are  with  the  suspender.  The  objection 
of  competent  and  omitted  was  ineffectual  in  the  case  Robert- 
son 9.  Stracban,  29th  June  1826,  where  a  charge  was  6u><pend- 
ed  in  circumstances  similar  to  the  present ;  and  the  Lord  Ordi- 
nsrjr  is  not  aware  of  any  distinction  betwixt  the  proceedings  in 
the  Court  of  Session  and  those  in  the  Jury  Court,  as  to  taking 
out  decrees  for  expenses  in  the  name  of  the  agent,  which  should 
render  that  decision  inapplicable  as  an  authority  to  the  present 
ease.  He  has  made  a  similar  reservation  to  that  which  was  in- 
serted in  the  Court's  interlocutor  in  the  case  of  Robertson.** 

The  charger  reclaimed, — and  the  Court  altered  the 
interlficutor  complained  of,  found  the  letters  orderly 
proceeded,  and  the  charger  entitled  to  expenses. 
Ewing  appealed,  pleading  a  reversal. — I.  Because  the 
Judges  in  the  Court  of  Session,  in  pronouncing  their 
ultimate  judgment,  most  erroneously  assumed,  con- 
trary to  the  tact  and  to  the  evidence,  that  the  principal 
sum  originally  claimed  by  the  respondent  was  still  at 
id^ue,  and  decerned  for  the  same,  while  that  sum, 
with  the  decree  and  charge  given  for  payment,  had 
long  previously  been  finally  abandoned  and  discharged 
by  him. — II.  Because,  even  were  the  judgment  of  the 
Inner  House  appealed  from,  not  liable  to  the  objec* 
tion  stated,  it  is  perfectly  manifest  that  the  respon- 
dent not  having  purchased  or  taken  out  his  attorney 
certificates,  in  terms  of  the  Acts  25  Geo.  III.  c.  80, 
sec  1,  and  37  Geo.  III.  c.  90,  sec  7,  is  disqualified 
from  following  out  any  diligence  or  legal  compulsitor 
for  the  payment  of  the  expenses  in  question. — III. 
But,  farther,  even  had  the  respondent  been  possessed 
of  an  att<>mey*s  certificate  durmg  the  period  embraced 
by  his  account,  which  he  was  not,  the  charge  at  his 
instance  would  still  be  illegal,  and  liable  to  be  sus- 
pended, upon  the  ground  that  no  such  certificate  was 
recorded  or  entered  in  the  Courts  where  the  expenses 
sought  to  be  recovered  are  said  to  have  been  disburs- 
ed. No  appearance  was  made  for  Wallace,  and  the 
case  was  advised  ex  parte. 

Lord  CUanceUor.'^'My  Lords,  In  the  case  of  Ewing  v.  Wal- 
lace, which  was  heard  before  your  Lordships  ex  parte,  the  re- 
spondent, from  the  extremely  small  value  of  the  matter  in  con- 
te^U  not  having  thought  fit,  naturally  enough,  to  attend  here. 
But  though  the  matter  itself,  as  far  as  the  question  of  fact  and 
the  auiouot  are  concerned,  ceases  to  be  of  importance ;  yet  the 


considerations  in  point  of  law  connected  with  the  question,  de- 
serve attention  ;  and  I  have  been  induced  to  pay  the  more  atten- 
tion to  the  matter,  as  it  was  perfectly  evident  that  the  decision 
of  their  Lordships  in  this  case  of  Ewing  v,  Wallace,  could  not 
stand,  if  another  case  of  Strachan  v.  Robertson,  reported  in  the 
4th  Volume  of  Shaw,  was  held  to  be  well  decided.  I  take  it 
to  be  perfectly  clear,  if  this  case  is  well  decided,  that  that  case 
is  ill  decided,  and  oice  versa; — if  that  case  is  well  decided,  then 
this  case  of  Ewing  v.  Wallace  is  ill  decided.  Now,  with  re- 
spect to  the  first  point  relating  to  the  certificate,  how  far  a  prac- 
tising attorney  comes  within  the  provisions  of  the  25th  and 
37th  Geo.  III.,  which  two  Acts,  it  has  been  held,  are  to  be  con- 
strued together,  and  that  the  former  of  those  two  Acts  is  en- 
tirely revived  by  the  latter,  except  in  so  far  as  it  is  expressly 
altered,  the  question  is.  Whether  Mr  Wallace  was,  within  the 
provisions  of  those  two  Acts,  disqualified  from  prosecuting  any 
.  suit  in  that  Court  ?  I  catmot  take  the  distinction  hinted  at  by 
some  of  the  Judges  in  the  Court  below,  of  the  decree  being  al- 
ready obtained ; — that  distinction  I  take  to  be  untenable  on  many 
grounds,  and  it  is  against  what  the  Court  held  in  Napier  and 
Carson,  in  the  year  1828,  reported  in  the  6th  Volume  of  Shaw*s 
Reports,  where  the  question  was  in  reference  to  the  objection 
of  competent  and  omitted,  which  bears  so  large  a  proportion  of 
the  discussion  in  this  case.  It  is  equally  clear  to  me,  that  the 
Act  of  Indemnity,  the  7th  George  IV.  does  not  cover  this 
case.  The  objection,  therefore,  was  open  to  the  party,  and  must 
prevail,  of  the  want  of  a  certificate ; — that  Mr  Wallace  was  with- 
in the  Act  disqualified,  and  not  within  the  Act  of  Indemnity  ; 
and  consequently,  if  the  objection  was  open,  and  is  now  open,  it 
must  prevail ;  but  the  question  is,  was  that  objection  open  ?  In 
the  same  case  of  Strachan  and  Robertson,  which  I  have  advert- 
ed to,  and  which  is  so  strong  in  the  appellant's  favour,  that  it 
appears  to  me  the  two  decisions  cannot  well  stand  together^ 
this  view  appears  to  have  been  taken  by  Lord  Gillies,  and  fairly 
admitted,  upon  the  ground  I  put  it  upon.  The  question  then  is. 
Whether  Strachan  and  Rol^rtson  was  a  good  decision  ?  The 
opinion  I  have  formed,  after  much  consideration,  is  in  favour  of 
the  present  judgment,  and  against  the  decision  in  that  case.  It 
is  plain  that  the  ground  taken  by  the  appellant,  to  get  rid  of  an 
otherwise  fatal  objection  of  competent  and  omitted,  fails.  He 
says  he  had  nut  an  opportunity  of  stating  the  objection  in  limine 
— he  had  that  opportunity.  I  have  taken  great  pains  to  inform 
myself  as  to  the  matter  of  practice  upon  the  subject,  and  I  find, 
that  after  the  account  is  taxed,  the  cause  must  be  enrolled,  to 
get  a  decree  for  the  amount  so  allowed  by  the  Auditors,  and  the 
appellant  must  have  had  notice  of  that  enrolment,  and  he  must 
have  known  that  the  most  ordinary  course  was  to  ask  for  the 
decree  in  the  name  of  the  agent,  and  he  might  have  interposed 
his  objection  ;  and  if  he  had,  the  Jury  Court  had  jurisdiction  to 
deal  with  it.  Mr  WalUce  taking  the  decree  in  his  own  name, 
was  a  competent  mode  of  constituting  a  debt  due  to  him.  It 
was  tantamount  to  a  suit  at  his  instance,  and  made  him  qvoad 
hoc  pursuer,  and  he  could  have  had  the  judgment  without  any 
objection.  There  is  no  doubt  that  the  Jury  Court  had  power 
to  deal  with  this  objection,  and  therefore,  it  was  pending  the 
proceeding  in  that  Court  that  this  objection  should  have  been 
made.  However,  he  got  his  decree ;  and  the  suspension  of  the 
charge  goes  on  the  ground  that  the  objection  could  not  have  been 
made  available  upon  that  process,  or  tiiken  advantage  of.  The 
case  of  Napier  and  Carson,  to  which  I  have  already  referred,  with 
another  view  as  to  the  first  branch  of  the  case  relating  to  the 
certificate,  bears  with  still  greater  force  upon  this  branch  of  the 
case,  and  in  point  of  principle,  in  favour  of  this  decision,  and 
against  the  decision  in  the  former  case, — I  therefore  humbly 
move  your  Lordships,  that  the  interlocutor  now  complained  of 
be  affirmed,  but  under  the  circumstances,  without  costs. 

Interlocutor  afiinned,  without  costs. 

Appellant's  Authorities. — Bos.  and  Pul.  Reports,  Vol.  III. 
p.  888.  Ellis  V.  Connell ;  Shaw,  I.  p.  666.  Napier  o.  Carson, 
7th  February  1828 ;  Shaw.  M*Gowan  v,  Begg,  24th  January 
1828;  Shaw,  Vol.  VL  Robertson  v.  Strachan,  9th  June 
1826 ;  Shaw,  Vol.  IV. 

First  Division. — Lord  Newton,  Ordinary.— John  Butt,  Ap- 
pellani*8  Solicitor. 
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13th  and  I4th  August  1852. 

No.  18. — Adah  Luke  &  Others,  Appellants,  v. 
The  Rev.  Jouk  Hunter,  &c.  Respondents. 

.^^urrh — Patronage — Jurisdiction — Aulstant  and  Successor — 
Process — Condescendence — One  of  the  Ministers  of  the  collegiaU 
parish  of  TVon,  being  85  years  ofage^  and  uneAU  to  discharge  hi* 
dutiet — Held,  L  That  a  party  having  founded  on  a  fact  in  Him 
summons  and  pleas  in  law,  but  not  in  his  condescendence,  cannot 
afterwards  availhimselfqfit. — //.  Affirming  the  judgment  of  the 
Court  below,  that  the  Town  Council,  as  patrons,  were  entitled  to 
"■  appoint  an  assistant  and  successor  to  him ;  and  that  the  expediency 
.  ^the  appointment  is  a  question  to  be  decided  by  the  Ch urch  Courts, 
in  the  first  instance. 

In  April  1829,  Dr  Simpson,  one  of  the  ministers 
of  the  Tron  Church  of  Edinburgh,  addressed  a  letter 
to  the  Lord  Provost,  stating  that  he  was  85  years  of 
age,  and,  from  his  in6rmities,  unable  to  discharge  his 
public  duties :  That  as  Mr  Goldie,  whom  he  had 
employed  for  about  three  years  as  his  assistant, 
baa  been  presented  with  a  parish  in  the  country, 
it  would  give  him  great  satisfaction  to  have  an  or- 
dained minister,  of  standing  and  experience  in  the 
church,  associated  with  him  as  his  assistant  and  suc- 
cessor. The  Magistrates  having  taken  the  Doctors 
letter  into  consideration  on  10th  June  1829,  signed  a 
presentation  in  favour  of  the  Rev.  John  Hunter,  as 
assistant  and  successor  to  Dr  Simpson,  in  the  Tron 
Ciiurch  and  parish  of  Edinburgh.  No  objections 
were  offered  from  the  congregation  or  the  Council. 
The  Presbytery  of  Edinburgh,  on  29th  .July  there- 
after, sustained  the  presentation,  with  two  dissenting 
voices.  The  dissentients  then  brought  the  matter 
before  the  Synod,  where  the  case  was  fully  discussed, 
and  dismissed.  An  appeal  was  then  taken  to  the 
General  Assembly;  and  that  Court,  on  27th  May 
1830,  confirmed  the  judgment  of  the  Synod,  and  sus- 
tained the  presentation.  The  Assembly,  however, 
in  the  event  of  a  civil  action  being  raised  as  to  the 
right  of  the  Town  Council  to  nominate  helpers  and 
successors  to  ministers  presented  by  them,  instructed 
the  Presbytery  not  to  proceed  in  the  induction  of 
Mr  Hunter  till  the  decision  of  the  Civil  Court  should 
be  pronounced.  Adam  Luke,  treasurer,  and  John 
Chambers  and  others,  deacons  and  members  of  the 
Town  Council  for  1829,  then  raised  an  action  of  re- 
duction of  the  presentation,  in  which  they  called  the 
Magistrates  and  Town  Council  for  the  years  1829  and 
1830,  the  Rev.  Dr  Simpson,  and  the  Rev.  John  Hun- 
ter, presentee,  who  hsid  been  appointed  his  helper 
and  successor. 

The  pursuers  pleaded — I.  The  appointment  of  Mr 
Hunter  was  illegal,  because  it  was  neither  necessary 
nor  expedient,  in  respect  that  the  charge  was  colle- 

Siate,  and  one  of  the  ministers  was  able  to  do  the 
uty.-^II.  It  was  illegal,  because  it  is  incompetent  in 
principle,  and  unsanctioned  by  usage,  for  any  patron 
to  appoint  an  assistant  and  successor,' or  in  other  words, 
a  new  minister  to  a  benefice  that  is  not  vacant. — III. 
This  is  peculiarly  Illegal  in  the  case  of  a  Town  Coun- 
cil, which  has  no  right  to  anticipate  or  forestall  the 
patronage  of  its  predecessors,  and  to  deprive  them  of 
the  power  of  exercising  their  own  discretion  upon 
the  occurrence  of  a  vacancy  while  they  are  in  office. 
— IV.  This  was  the  more  illegal  in  any  Town  Coun- 
cil of  fidinburghy  because  it  is  repugnant  to  the  prin- 


ciples, regulations,  and  acts  of  Council  which  have  been 
prescribed  for  the  direction  of  this  particular  body. 
— Answered — I.  The  question  is  no  longer  open, 
whether  it  was  expedient  and  necessary,  in  conse- 
quence of  Dr  Simpson's  infirmities,  to  appoint  an  as- 
sistant and  successor,  the  appointment  having  been 
sustained  in  the  Church  Courts,  who  are  the  only  and 
proper  judges  of  that  question.  But,  moreover,  the* 
necessity  and  expediency  of  the  appointment  were 
sufficiently  proved  to  the  patrons  before  it  took  place. 
— If.  The  Church  Court  having  found,  that  the  ap* 
pointment  of  assistant  and  successor  was  expedient  for 
the  interests  of  the  parish,  and  the  incumbent  having 
given  his  full  consent,  the  party  vested  in  the  right  of 
patronage  were  entitled  (as  well  as  bound  by  the 
duties  towards  the  parish)  to  appoint  an  assistant  and 
successor ;  and  no  one  has  a  title  or  interest  to  object. 
— III.  The  presentation  being  granted  by  the  majori- 
ty of  the  Town  Council,  a  minority  of  that  body  can- 
not object  in  a  court  of  law  to  the  act,  if  the  power 
vested  in  the  body  was  regularly  exercised  upon  any 
grounds  which  were  the  proper  subject  for  the  delibe- 
rations of  the  body  having  the  right  of  patronage. — 
IV.  By  the  law  and  practice  of  Scotland,  an  assistant 
and  successor  may  be  named  by  the  patroq,  where  the 
circumstances  of  the  parish  require  it,  although  the 
benefice  should  not  oe  vacant;  and  in  this  matter, 
there  is  tio  distinction  in  principle,  and  no  distinction 
has  ever  been  made  in  practice,  between  individuals 
and  corporations  possessed  of  the  right  of  patronage. 
— 'V.  I'he  proceedings  of  the  Town  Council  of  Edin- 
burgh, in  the  election  of  Mr  Hunter,  were  conformable 
to  the  sett  of  the  burgh,  as  it  has  been  understood  in 
practice  for  more  than  a  century.  The  meetings  of 
Council  at  which  this  matter  was  discussed,  were  law- 
fully called  and  lawfully  constituted. — VI.  Unless 
some  valid  objection  can  be  stated  to  the  legality  of 
the  meeting  of  the  Town  Council,  by  which  the  pre- 
sentation was  granted,  or  to  the  powers  of  the  Town 
Council  to  appoint  an  assistant  and  successor,  on  the 
ground  that  tne  full  right  of  patronage  is  not  vested 
in  them,  and  that  they  are  not  competent  to  fulfil  all 
the  duties  of  patrons,  there  is  no  question  for  the  de- 
termination of  the  Civil  Court. 

Mr  Hunter  pleaded — The  presentation  in  favour  of 
the  defender  is  regular,  legal,  and  unchallengeable, 
having  been  duly  and  regularly  granted  in  the  exer- 
cise of  the  undoubted  rights  of  the  Town  Council  as 
the  Patrons  of  the  parish,  in  circumstances  which 
called  upon,  and  entitled  them  to  exercise  their  right 
of  patronage. 

Lord  MoncreifF  pronounced  this  interlocutor,  24th 
December  1831 : — 

'*  Having  considered  the  closed  record,  and  heard  parties*  pro- 
ciirators  thereon,  sustains  the  defences,  assoilzies  the  defender, 
and  decerns ;  finds  the  defender  entitled  to  expenses,  and  remits 
the  account,  when  lodged,  to  the  auditor  to  be  taxed. — Note, — 
The  Lord  Ordinary  has  considered  this  case  with  care,  because 
it  has  been  treated  as  a  case  of  importance.  It  is  undoubtedly 
a  case  of  great  importance  in  some  views  of  it ;  but  he  should 
not  do  justice  if  be  did  not  state,  that  it  is  a  case  in  which  he  has 
never  entertained  the  slightest  doubt.  The  material  facts  are 
simple: — Dr  Simpson,  at  the  age  of  eighty -iiTe,  intimated  to 
the  Town  Council,  that  he  had  no  hope  of  being  able  to  con- 
tinue  to  discharge  the  duties  an  minister  of  the  Tron  Church  of 
Edinburgh,  and  that  he  was  desirous,  if  the  Towu  Council  ap- 
proved of  it,  of  having  an  ordained  minister  of  experience  ap- 
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pointed  ftssifltant  ttid  saocessor  to  Kim.     The  proposal  lay  a  week 
on  the  table  of  the  Coaneil,  and  was  then  approved  of.     Dr 
Branton,  the  collegiate  minister  of  the  same  church,  ezpreasly 
consented.     On  the  13th  May  1829,  the  Council  resolved  to 
present  Mr  John  Hunter,  a  person  in  all  pointa  qualified ;  and  no 
steps  having  been  taken  to  prevent  this,  a  presentation  was  given 
to  him  on  the  10th  June  1829.     That  presentation  was  regularly 
sustained  by  the  Presbytery,  without  any  objection  having  been 
stared  by  any  private  party.     Then  a  question  on  the  ecclesias- 
tical merits  of  the  case  arose  among  the  members  of  the  Court 
themselves,  and  was  terminated  by  a  final  judgment  of  the  Ge- 
neral Anembly,  1630,  holding  the  presentation  to  be  good ;  but 
as  an  action  of  reduction  had  been  raised,  on  the  eve  of  the  sit- 
ting of  the  Assembly,  superseding  the  induction  till  the  issue  of 
that  process,  according  to  the  uniform  practice  since  the  case  of 
Lanark.     Mr  Hunter's  induction  was  prevented  solely  by  the 
proceedings  in  the  Church  Courts,  to  which  the  pursuers  were 
no  parties,  and  if  he  had  been  inducted,  there  must  have  been  an 
end  of  the  matter.     The  first  reduction  was  not  brought  till  after 
the  presentation  bad  been  sustained  by  the  Presbytery,  and  their 
sentence  had  been  affirmed  by  the  Synod.     There  seems,  there- 
fore, to  be  much  ground  for  the  plea,  that  the  pursuers  had  no 
right  afterwards  to  insist  in  any  reduction,  the  Act  1567,  c.  7, 
being  explicit  as  to  the  effect  of  the  judgment  of  the  Church 
Courts,  and  no  civil  impediment  having  been  previously  attempt- 
ed.   Bat  the  Lord  Ordinary  does  not  rest  bis  opinion  on  this, 
though  he  has  yet  beard  no  good  answer  to  it.     The  main  ques- 
tion is, — Had  the  Town  Council,  the  undoubted  patrons,  power, 
on  the  application  of  Dr  Simpson,  to  grant  the  presentation  to 
Mr  Hunter?     There  is  no  difficulty  in  form.     The  particular 
objections  stated,  appear  to  be  groundless,  and  were  scarcely  in- 
sisted on  at  the  bar ;  and  the  presentation  is  in  the  usual  form  in 
such  eases.     The  question  is, — Have  the  patrons  power  to  make 
the  presentation  to  the  effect  of  warranting  the  Presbytery  to 
ordain  or  admit  Mr  Hunter  as  minister,  assistant  and  successor 
in  the  parish  ?     The  case  has  been  argued  to  the  Lord  Ordinary 
on  a  denial  of  the  legality  of  this  in  any  parish.     He  is  humbly 
of  opinion  that  the  plea  is  untenable  as  matter  of  law,  and  irre- 
levant and  groundless  in  any  other  view.     In  order  to  take  a 
right  ^dew  of  this  question,  it  is  necessary  to  attend  to  the  genius 
and  constitution  of  the  Church  of  Scotland.     It  cannot  justly  be 
tried  by  any  reference  to  the  rules  or  the  proprieties  applicable 
to  establishments  of  a  different  nature,  or  by  analogies  drawn 
from  offices  of  a  different  character.     The  fundamental  princi- 
ple of  tlie  Scottish  Church  is,  that  every  man  admitted  into 
ecciesiastioal  orders— every  roan  ordained  as  a  minister — ^miist  be 
ordained  as  actually  the  minister  of  some  parish,  or  of  a  chapel- 
di<tirict  precisely  fixed.     There  is  no  such  thing  in  the  Church 
of  Scotland  as  minislerium  vaguniy  either  practically  or  theore- 
tically— no  such  thing  as  plurality  of  benefices — no  such  thing 
as  a  minister  ordained  without  a  cura  nnimarum,  to  which  he  is 
appointed  for  his  life.     From  this  principle,  fixed  at  the  Kefor- 
mstion»  difficulties  have  naturally  arisen,  when  ministers  fall  into 
great  age  or  infirmity.     These  difficulties  are  lessened  by  the 
pracrice  of  allowing  candidates  for  the  ministry  to  preach  after 
being  licensed  by  a  Presbytery.     But  these  are  not,  and  cannot 
be  ordained  ministers,  enabled  to  administer  the  sacraments,  and 
to  discharge  other  duties  dependent  on  ordination ;  and  still, 
therefore,  in  many  special  cases  a  different  remedy  was  required. 
That  remedy  was  found,  at  an  early  period,  in  the  plain,  simple, 
and  very  sensible  expedient  of  the  presentation  and  induction  of 
a  fit  person  into  the  condition  of  a  minister  of  the  parish  for  his 
life,  as  assistant  and  successor  to  the  existing  incumbent.     The 
person  so  appointed  becomes  immediately  an  ordained  minister 
of  the  church,  sabject  to  all  the  obligations  implied  in  the  charac- 
ter.    He  is  received  as  a  member  of  the  Presbytery  and  Synod, 
entitled  to  vote  whenever  the  principal  is  absetit,  and  eligible  as 
a  member  of  the  General  Assembly.     These  things  are  beyond 
all  doubt,  and  are  sanctioned  by  at  least  a  century  of  undisputed 
practice.     It  is  manifest,  therefore,  that  the  institution  of  assist- 
ants and  successors  in  the  Church  of  Scotland,  introduced  from 
a  necessity  inherent  in  the  very  constitution  of  the  Church,  and 
for  the  advantage  of  the  people,  has  no  resemblance  or  affinity  to 
grants  of  offices  in  reversion,  and  is  essentially  different  even 
from  the  appointment  of  assistants  and  successors  in  any  other 


case.    And  it  must  be  kept  firmly  in  remembrance,  that  it  is 
attended  with  the  most  important  securities  against  abuse.     The 
consent  of  the  existing  minister,  at  least  if  he  is  capable  of  con^ 
sent,  ia  indispensible.     The  pation  of  coarse  must  consent;  but 
when  these  two  are  agreed,  the  consent  of  the  Presbytery,  and 
if  called  for,  of  the  Synod  and  Geneitd  Assembly,  must  be  ob^ 
tained.     The  whole  question  of  reasonable  necessity,  expedience, 
and  propriety,  undoubtedly  belongs  to  these  Courts ;  and  if  they 
think  the  measure  improper,  or  an  abuse  of  the  patrons  rights 
they  certainly  have  power  to  put  a  negative  on  the  proposal. 
And  practically,  the  statement  of  the  pursuers,  as  to  the  small 
number  of  such  appointments  compared  with  the  number  of 
livings  and  vacancies,  while  the  legality  of  them  has  been  recog- 
nised for  a  century,  demonstrates  that  these  checks  have  been 
effectual,  that  the  practice  has  been  kept  under  due  control,  and 
that  there  is  no  evil  or  abuse  involved  in  it.    It  is  admitted  on  the 
record,  that  there  is  a  series  of  examples  to  the  number  of  forty- 
three,  well  authenticated,  of  assistants  end  successors  so  appoint- 
ed, from  1742  to  the  present  time.     There  is  reason  to  think, 
that  the  practice  was  introduced  much  earlier.     See  note  in 
Connell  on  Parishes,  p.  515.     These  examples  run  over  the 
whole  Church  and  country.     They  comprehend  royal  burghs  as 
well  as  country  parishes :  —  Glasgow,  Dumfries,   Montrose, 
Cupar,  Ayr ;  and  one  of  the  last  instances,  though  in  a  country 
parish,  was  by  the  presentation  of  the  Town  Council  of  Edin- 
burgh.    In  not  one  of  all  the  cases  was  the  legality  of  the  ap- 
pointment, as  matter  of  civil  right,  disputed.     The  Lord  Ordi^ 
nary  holds  this  alone  to  be  decisive  of  the  general  question.    An 
admitted  and  unchallenged  practice  over  the  whole  Church 
during  ninety  vears.     It  might  have  been  more  extensive  if  any 
serious  abuse  had  been  practicable ;  but  if  the  control  is  efficient, 
the  extent  of  the  practice  is  of  course  limited  by  the  necessity. 
But  there  is  much  more  in  the  case.     In  t\ie  first  place,  the 
legality  of  such  appointment  has  been  recognised  by  the  Church 
Courts.     The  assistants  and  successors  have  not  only  been 
duly  ordained  artd  inducted,  but  they  have  been  recognised  as 
membera  of  the  Church  Courts,  exercising  the  most  important 
rights,  both  ecclesiastical  and  civil.     They  have  been  incor- 
porated in  the  constitution  of  the  Church,  and  public  acts  to 
which  they  are  parties  have  been  recognised  in  all  the  civil 
Courts.     In  the  next  phice,  they  have  been  expressly  acknow- 
ledged as  holding  a  legal  «tolia,  both  by  the  Court  of  Session, 
and  by  the  Court  of  Teinds. — See  Connell  on  Parishes,  p. 
517-^     Case  of  Cadder.     Muir  v.  Dunlop,  December  9, 1791 ; 
and  ClSampbell  o.  Stirling,  March  4,  1813.     And  see  the  case  of 
Melrose,  Connell  on  Tythes,  VoL  I.  p.  455,  where  a  process  of 
augmentation  having  been  brought  by  the  principal  minister,  and 
the  augmentation  having  been  refused  to  him,  the  Court,  on  a 
petition  by  the  assistant  and  successor,  and  Mrith  the  consent  of 
the  heritore,  awarded  an  augmentation  to  him  out  of  the  teinds. 
He  could  not  indeed  have  raised  the  process,  because  he  is  only 
conditionally  vested  in  the  benefice,  as  decided  in  Shaw  v.  Heri^ 
ton  of  Robertson,  January  29,  1806.     But  his  character  was 
clearly  recognised  as  a  lawful  statu tf  otherwise  no  consent  of  the 
heritora  w^ould  have  warranted  the  proceeding.     In  the  third 
place,  these  assistants  and  successora  have  been  recognised  in 
various  Brirish  statutes.     They  are  so  in  the  Acts  establishing 
the  Widows*  Fund,  1 7th  Geo.  II.,  (1744)  cap.  xi.  sec.  11  ; 
22d  Geo.  II.  cap.  21 ;  and  I9th  Geo.  III.,  cap.  2.  see.  9. 
Their  status,  as  churchmen,  is  therefore  sanctioned  by  statutes 
in  full  force  ever  since  1744.    They  are  to  be  deemed  and  taken 
to  be  ministere  to  all  the  purposes  of  the  Acts.     But  the  later 
Statute  of  48th  Geo.  III.,  cap.  50,  relative  to  grants  of  offices  in 
reveraion,  is  still  more  important,  as  containing  an  express  ex- 
ception from  its  provisions,  which  it  is  assumed  might  otherwise 
have  been  taken  to  apply  to  the  case,  '  that  nothing  in  this  Act 
shall  extend,  or  be  construed  to  extend,  &c.,  to  prohibit  the  ap- 
pointment of  assistants  and  successora  to  the  parochial  clergy  of 
Scotland.*   It  seems  to  the  Lord  Ordinary  to  be  quite  impossible, 
in  the  face  of  these  fiicts,  and  without  a  single  authority  or  de- 
cision on  the  point,  to  maintain  that  such  appointments,  when 
duly  proceeded  in,  are  illegal.     The  passages  in  Erakine  and 
other  authors,  which  are  quoted,  only  announce  the  undoubted 
general  truth,  that  no  patron  can  present  to  the  expectancy  of  a 
benefice.     This  plainly  does  not  contemplate  tl^e  special  case  of 
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tbe  immediate  induction  of  an  assistant  and  successor  into  the 
-whole  duties  of  the  parish,  on  a  declared  necessity  by  the  proper 
authority.     That  is  not  a  presentation  to  an  expectancy,  but  an 
immediate  cure,  and  at  any  rate,  it  is  a  special  case  fully  esta^ 
bljsbed  by  a  long  usage.     Neither  do  tbe  cases  referred  to  by 
the  pursuers  appear  to   have  any  material  application  to  the 
question.     The  only  one  to  which  it  seems  necessary  to  advert, 
is  that  of  Amott,  &c.  v.  Flints,  &c.,  as  decided  by  the  House  of 
Lords,  26th  May  1809.     Though  that  case  was  much  relied  on 
by  the  pursuers,  it  humbly  appears  to  the  Lord  Ordinary  that  it 
rxkn  afford  them  no  aid.     For,  \si,  It  was  the  case  of  a  professor 
in  a  University.     That  is  altogether  different  from  the  case  of 
a  minister  of  the  Church ;  it  has  not  in  it  the  important  quality, 
that  without  ordination  the  full  duties  of  the  place  cannot  be 
performed.     Neither  has  it  the  same  sanctions ;  and  each  Uni- 
versity being  independent  of  all  tbe  rest,  may  be  only  affected 
by  practice  within  itself.     2e/,  The  very  case  of  assistants  and 
successors  in  the  ministrv,  is  expressly.ackoowledged  as  beyond 
dispute  lawful,  by  both  the  parties  in  that  cause.     34,  It  was  the 
case  of  a  professorship,  where  the  other  professors  were  the 
patrons,  and  where,  consequently,  there  could  be  no  jurisdiction 
to  control  an  abuse.     4ik,  The  King  being  the  visitor  of  all 
colleges,  it  might  be  competent  to  the  King's  Courts  to  control 
the  exercise  of  the  right  of  patronage  in  such  a  case,  and  more 
especially  to  determine  whether  it  was  warranted  "by  the  terms 
of  the  endowment,  which  was  one  of  the  points  put  in  issue. 
5tht  It  was  plainly  a  case  of  the  grant  of  an  expectancy ;  for  the 
very  terms  of  the  appointment  showed  that  it  was  not  intended 
or  expected  that  Dr  Flint,  junior,  should  immediately,  or  at 
any  given  time,  while  his  father  lived,  enter  on  the  duties  of  the 
office ;  and,  6th,  It  was  in  its  circumstances  liable  to  other  very 
serious  objections.    But  while  these  considerations  plainly  place 
the  decision,  the  particular  grounds  of  which  are  nowhere  re- 
ported, on  a  footing  which  entirely  removes  it  from  the  principles 
of  this  case,  it  is  to  be  remembered,  that  it  was  only  in  the  pre- 
vious session  of  Parliament  (1808,)  that  the  Statute  48th  Geo. 
HI.  was  passed,  in  which  all  grants  of  offices  in  reversion  were 
prohibited,  with  the  express  exception  of  the  appointments  of 
assistants  and  successors  to  the  parochial  clergy  of  Scotland, 
while  no  such  exception  was  made  of  similar  appointments  to 
professorships.     If  the  general  plea  of  the  pursuers  against  the 
legality  of  such  presentations  cannot  be  sustained,  it  seems  to 
be  clear  that  there  is  no  specialty  which  can  avail  them.     The 
Town  Council  of  Edinburgh  have  the  same  powers  as  other 
patrons  ;  and  the  question  being  one  which  relates  to  the  Church 
at  large,  it  can  be  of  no  consequence  whether  the  practice  has 
been  followed,  or  has  been  frequent  in  Edinburgh,  or  not.  What 
has  been  law  for  Glasgow,  Ayr,  &c.,  and  generally  over  Scotland, 
roust  be  law  also  with  regard  to  the  powers  of  the  patrons  of  Edin- 
burgh in  this  matter.     They  have  power  to  present,  upon  actual 
vacancies  by  death,  8ec.,  and  they  have  power  to  present  assist- 
ants and  successors,  when  the  cases  which  render  this  necessary 
or  expedient  arise.     And  the  Lord  Ordinary  can  see  no  evil  or 
danger  in  this.     For,  the  question  of  expediency  being  subject 
to  the  control  of  the  Presbytery  when  the  case  does  occur,  the 
Council  for  the  time  is  just  as  competent  to  present  a  fit  person 
for  the  benefit  of  the  public,  as  any  Council  which  succeeds 
them  can  be  presumed  to  be.     If  they  do  not  take  due  pains, 
that  is  their  fault,  and  in  a  question  of  law  is  not  to  be  presum- 
ed.    They  are  to  exercise  the  power  (as  Dr  Simpson  expressly 
asked  them  to  do)  precisely  as  they  would  if  there  was  a  vacancy 
by  death.     As  to  the  statement  ol  this  being  a  collegiate  church, 
Dr  Brunton  being  fully  competent  to  the  whole  duties,  &c.  the 
Lord  Ordinary  thinks  them  altogether  irrelevant  in  this  Court. 
They  were  very  fit  to  be  stated  to  the  Presbytery,  if  the  pursuers 
thought  them  of  importance ;  and,  though  the  pursuers  did  not 
state  them,  it  has  been  stated  by  the  defender,  that  they  were 
fully  canvassed  in  all  the  Church  Courts.     As  the  church  or 
parish  has  two  ministers  by  law,  it  must  be  presumed  that  two 
in  full  orders  are  necessary,  and  this  may  very  well  be,  from  the 
nature  of  the  population,  though  the  parish  be  not  large.     Dr 
Brunton  is  also  a  professor  in  the  University ;  but  though  he 
had  not  been  so,  he  had  a  right  to  an  efficient  colleague,  and  Dr 
Simpson  was  85  years  of  age.     The  Church  Ck>urts,  therefore, 
having  confirm^  the  appointment,  and  ordered  the  induction,  the 
liord  OrdiiiBry'is  of  opinioD|  that  all  questions  of  particular  ex- 


pediency are  exduded,  and  that  the  case  must  stand  on  the  same 
footing  as  if  it  had  arisen  on  the  last  presentation  of  an  assist- 
ant and  successor,  given  by  the  Town  Council  of  Edinhuigh, 
or  on  such  a  presentation  by  any  other  patron,  which  had  been 
sustained  by  the  Presbytery.'* 

The  parsaers  reclaimed;  but  the  ConrI  adhered. 
Luke  and  Others  appealed,  pleading, — L  ^'  The  ap- 
pointment of  Mr  Hunter  was  neither  necessary  nor 
expedient." — II.  The  appointment  of  Mr  Hunter  "  wa:9 
illegal;  it  is  inconsistent  in  principle,  and  unsanction- 
ed by  usage,  for  any  patron  to  appoint  an  assistant 
and  successor,  or,  in  other  words,  a  new  minister,  to 
a  benefice  that  is  not  vacant.** — IlL  The  presentation 
complained  of  *'  is  peculiary  illegal  in  the  case  of  a 
Town  Council,  which  has  no  right  to  anticipate  or 
forestall  tbe  patronage  of  its  predecessors,  and  to  de- 
prive them  of  the  power  of  exercising  their  own  dis- 
cretion upon  the  occurrence  of  a  vacancy  while  they 
are  in  office." — IV.  The  presentation  to  a  church  not 
vacant  "  was  more  especially  a  violation  of  law  in  any 
Town  Council  of  Edinburgh,  because  it  is  repugnant  to 
the  principles,  regulations,  and  Acts  of  Council  which 
have  been  prescribed  for  the  direction  of  this  particu- 
lar body." — V.  The  Council  which  made  the  appoint- 
ment was  not  legally  called  or  constituted,  Answered— 
I.  As  it  is  not  alleged  by  the  appellants  that  this  power 
has  ever  been  questioned  in  a  Court  of  law,  it  cannot  be 
expected  that  the  respondents  should  be  able  to  produce 
any  case  in  which  the  point  has  been  in  terminis  decided. 
But  they  have  produced  eq  ual,  if  not  superior  evidence  a^ 
to  what  has  been  the  understanding  and  opinion  of  the 
Supreme  Civil  Court  on  the  question.  They  have  re- 
ferred to  cases  in  which  the  lawfulness  of  appointing 
an  assistant  and  snccessor  is  assumed  and  acted  upon 
as  a  thing  not  to  be  questioned,  and  as  to  which  no 
doubt  existed.  And  there  is  equally  conclusive  evi- 
dence as  to  the  understanding  and  practice  of  the  Church 
Courts. — II.  The  evidence  of  the  legality  of  such  ap- 
pointments is  not  confined  to  the  proceedings  of  Courts 
of  law,  or  of  the  Church  Courts.  It  is  still  more  im- 
portant to  observe,  that  in  a  series  of  British  Statutes, 
the  validity  of  such  appointments  is  expressly  recog- 
nised, and  assistants  and  successors  to  ministers  of  the 
Church  of  Scotland  are  acknowledged  and  dealt  with 
as  holding  a  legal  status. — III.  If  any  doubt  could 
remain,  it  would  be  removed  by  the  fact,  that  during 
a  period  of  at  least  ninety  years,  the  practice  of  making 
such  appointments  has  been  in  full  and  undisputed 
operation  over  the  whole  country — ^in  town  as  well  as 
country  parishes — and  in  cases  where  the  Crown  or 
a  corporation  is  patron,  as  well  as  in  cases  where  the 
patronage  is  vested  in  an  individual. 

LlSth  August  1892] 

Lord  Chancellor, — My  I^rds,  this  case  is  a  case  of  very  great 
importance,  and  I  shall  suggest  the  propriety  of  postponing  the 
consideration  of  it  for  a  day,  till  I  have  had  an  opportunity  of 
looking  into  the  point  that  arises  upon  the  pleadings.  I'he  se- 
cond question,  which  seems  alone  to  have  been  discussed  in  the 
Court  below,  is  also  a  question  of  great  importance,  and  of  more 
importance  than  difficulty.  Upon  these  grounds,  I  should  like 
to  look  farther  into  the  first  point;  because  I  think  it  is  very 
possible,  if  an  opportunity  had  been  given,  facts  might  have  been 
adduced,  to  show  that  the  usage  of  the  Magistrates  and  Town 
Council  had  varied  from  the  deereet-arbitral  of  King  James,  or 
the  decreet-arbitnJ  of  Lord  Islay,  which  is  the  operative  instru- 
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ment ;  but  that  usage  being  denied,  we  are  placed  in  the  same 
jxhiition  as  if  it  did  not  exist.  Upon  the  first  point,  the  question 
u  il  turn  upoTi  this,  whether  the  pleadings  raised  the  ohjec- 
tion  in  such  a  form  as  to  make  it  possible  for  jour  Lordships  to 
take  notice  of  it?  The  inclination  of  my  opinion  is  very  strong- 
ly at  pre?»ent  against  the  competency  of  the  objection  in  the  pre- 
sent stage  of  the  pleadings ;  but  1  should  wish  to  have  an  oppor- 
tunity of  looking  into  it.  One  thing  is  perfectly  clear,  that  in 
this  case  there  is  no  foundation  whatever  for  any  suspicion,  or 
if  it  WAS  suggested,  it  is  not  persisted  in,  of  any  unfair  practice,— 
the  doubt  being,  whether  the  regular  and  legal  course  of  proceed- 
ing by  the  Council  and  Magistrates  of  Edinburgh,  was  adopted 
fcnd  pursued  upon  this  election.  The  whole  of  the  proceedings 
that  hare  taken  place,  show  that  it  would  not  be  necessary  to 
call  for  a  construction  of  these  proceedings  upon  technical  points, 
and  that  all  objections  of  a  tecbi^cal  nature  are  long  since  aban- 
doned. 

Farther  consideration  postponed. 

Lord  Chancellor, — My  Lords,  in  this  case  of  Luke  and  Hun- 
ter, two  questions  were  raised  at  your  Lordships*  Bar,  one  of 
which  only  appears  to  have  undergone  full  discussion  in  the 
Court  below.     The  first  question,  and  that  which  was  not  dis- 
cussed in  the  Court  below,  relates  to  the  legality  of  the  meeting 
of  the  Town  Council  of  Edinburgh,  at  which  the  appointment 
in  question  took  place.     To  the  legality  of  that  meeting  objec- 
tions bare  been  taken  at  your  Lordships*  Bar  upon  two  grounds  : 
In  the  Jirtt  place,  That  the  proper  members  of  the  Council  were 
r»ut  pr»\^ent,  namply,  the  Deacons  ;  but  chiefly  upon  the  ground 
(li&t  the  proper  summons  was  not  given  to  all  those  Deacons  to 
the  Council ;  for  it  appears  to  me,  if  that  summons  had  been 
ren^ularly  and  legally  given,  which  it  is  denied  had  been  given, 
that  their  absence  would  not  have  rendered  the  meeting  illegal, 
and  that  consequently  that  objection  would  fait  But  it  was  said, 
that  inasmuch  as  there  was  a  deficient  summons  of  these  Dea- 
cons, that  the  meeting  of  the  Town  Council  was  not  legally  call- 
ed and  constituted.     Now,  I  was  inclined  to  think  there  was  a 
^eat  deal  which  deserved  consideration  in  this  objection,  which 
certainly  bad  not  been  taken,  or  if  taken,  was  almost  immediately 
abandoned  in  the  Court  below.     There  appears  upon  the  face 
of  the  Lord  Ordinary*s  most  elaborate  and  learned  interlocutor, 
enough  to  satisfy  your  Lordships  that  it  had  not  been  insisted 
upon ;  and  it  seems  to  be  agreed  upon  on  all  hands,  that  if  it 
wds  not  formally  abandoned,  it  was  substantially  abandoned  in 
the  course  of  the  argument  there.     That  it  formed  no  part  of 
the  consideration  of  their  Itordships  in  pronouncing  the  inter- 
locutors appealed  Crom,  is  clear.    No  trace  is  to  be  found  of  it  in 
the  reported  case,  or  in  the  interlocutor  itself,  nor  in  the  note 
with  which  I  have  been  furnished ;  and  I  have  been  furnished 
with  one  fuller  than  the  reported  case,  but  there  no  trace  of  it  is 
to  be  fouud  ;  nevertheless,  if  1  had  been  satisfied  that  the  plead- 
ings in  the  Court  below  entitled  the  party  to  insist  upon  that 
objection,  and  that  the  objection,  if  competent  to  be  insisted 
upon,  was  valid,  I  should  not  have  considered  myself  precluded 
from  advising  your  Lordships  to  decide,  and  I  should  not  have 
considered  that  your  Lordships  were  precluded  from  deciding 
the  qaestion  upon  that  ground,  and  upon  no  other.     My  Lords, 
Bothing  can  be  more  important,  in  every  thing  relating  to  the 
proceedings  of  corporate  bodies,  than  chose  regulations  which 
govern  the  constitution  of  their  meetings.     If  there  is  any  one 
part  of  their  regulations  which  is  more  especially  important  than 
another,  it  is  this — that  part  which  refers  to  the  governing  and 
the  calling  of  those  meetings  ;  for  if  a  certain  part  of  the  cor- 
porate body  has  a  right  to  attend  when  any  certain  business  is 
tr^msacted,  and  if  there  is  laid  down  by  the  rules  of  the  Corpora- 
tion, either  by  the  original  charter  or  by  the  by-laws,  a  mode 
of  summoning  those  who  have  such  right  to  attend,  and  if  that 
niode  of  summoning  is  not  pursued,  and  strictly  pursued,  it  is 
manifest  that  the  right  of  those  corporators  to  attend  is  of  no 
Lv-ail ;   for  behind  their  backs,  and  by  surprise,  a  corporate  act 
fi^ay  be  done  which  it  was  the  intention  of  the  provision  in  the 
chiiier  or  the  by-laws  to  prevent  being  done,  without  their  be- 
h.s;  present*     Consequently,  in  all  cases  of  this  kind,  in  all  the 
statutory  provisions  made  from  time  to  time,  whether  in  local 
Acti  of  Parbament,  or  by  the  LegislaturCi — in  the  general  law, 


the  greatest  attention  ha«  been,  and  roost  justly  so,  given  to  the 
rights  of  the  corporators  to  have  their  summons  duly  given,  as 
the  means  of  those  rights  being  effectually  secured  to  them,  and 
that  their  title  to  be  present,  or  have  an  opportunity  of  being 
present,  should  be  recognised, — so  that  their  absence  is  their  own 
fault,  and  they  huve  no  right  to  complain  of  any  thing  being 
transacted  behind  their  backs.  I,  therefore,  looked  very  narrow- 
ly into  this  part  of  the  case,  to  see  if  there  was  a  defect  in  the 
summons  of  these  people  to  attend  at  the  meeting  at  which  this 
appointment  of  an  assistant  and  successor  took  place.  That  ques- 
tion wholly  depends  upon  this  branch  of  the  case — I  mean  as 
to  the  validity  of  the  objection.  It  all  depends,  as  far  as  this  re- 
cord enables  your  Lordships  to  judge,  upon  the  decreet>arbitnil 
of  James  the  Sixth,  and  still  more  aw  the  decreet-arbitral  of 
Lord  Islay,  many  years  afterwards,  in  the  year  1790.  There 
might  be  some  question  raised  upon  the  latter  of  these  instru- 
ments, whether  or  not  the  first  was  to  be  imported  into  the  con- 
sideration of  the  question,  where  anything  was  left  doubtful  up- 
on the  face  of  the  latter ;  but  at  any  rate,  and  without  raising 
that  question,  it  is  clear  that  the  decreet-arbitral  of  Lord  Islay, 
if  you  take  that  to  be  the  governing  charter,  as  far  as  this  is  con- 
cerned, it  is  there  laid  down,  "  That  the  extraordinary  Deacons 
have  a  right,  and  ought  to  be  adjoined  with  the  ordinaiy  Coun- 
cil, at  least  ought  to  be  legally  called  for  that  end,** — by  which 
I  understand,  the  mere  being  **  adjoined  with  the  ordinary  Coun- 
cil ;'*  and  that  the  words  "  for  that  end,**  refer  to  the  preceding 
part,  and  not  the  succeeding  part  of  the  clause, — **  when  they  are 
to  proceed  to  the  election  of  Provost,  Bailies,  Dean  of  Guild, 
or  Treasurer,  or  give  benefices,  or  other  offices  within  the 
borough,**  or  do  almost  any  other  act  The  question  then  is^ 
what,  under  the  decreet-arbitral,  is  to  be  taken  to  be  a  legal  call 
of  the  extraordinary  Deacons  at  the  giving  of  benefices ; — they 
are  entitled  to  be  present,  or  at  least  to  be  legally  called,  in 
order  to  be  present  and  adjoin  the  ordinary  Council.  What,  then, 
is  the  meaning  of  these  words  "  legally  called  ?**  Some  light 
might  have  been  thrown  upon  the  case  by  the  decreet-arbitral 
of  James  the  Sixth,  if  we  suppose  that  the  decreet  of  Lord 
Islay,  and  not  that  of  the  Monarch,  was  the  governing  charter. 
But  the  best  and  steadiest  light  to  be  thrown  upon  this  subject, 
IS  to  be  found  in  the  uniform  usage  of  the  Corporation, — there 
having  been  so  many  years*  elapse,  namely,  a  century,  from  the 
latter  of  these  instruments,  during  which  the  practice  has  gone 
on,  as  it  is  to  be  supposed,  in  conformity  to  that  instrument. 
Nothing  can  be  more  important  than  that  usage.  Now,  if  usage 
was  to  be  taken  into  consideration,  if  the  question  was  raised 
competently  upon  the  pleadings,  the  point  would  be,  whether  or 
not  what  was  done  upon  the  present  occasion  amounted  to  a  legal 
call  ofthe  Deacons ;  but  that  usage  is  excluded  from  the  consider- 
ation of  your  Lordships  by  issue  having  been  taken  upon  it ;  but 
that  issue  not  having  been  tried,  although  taken,  and  no  admission 
upon  the  record,  that  the  usage  is  as  pleaded  by  one  of  the  parties. 
It  is  stated  by  the  defenders  (the  respondents), "  That  the  practice 
of  the  Town  of  Edinburgh  has  been,  for  the  Lord  Provost  to  ap- 
point the  Council  and  extraordinary  Deacons  to  meet  every  Wed- 
nesday for  the  dispatch  of  business  ;'*  and  this  is  the  only  notice 
which  is  given  for  ordinary  meetings,  whatever  may  be  the  na- 
ture of  the  business.  That  the  general  summons  issued  at  the  be- 
ginning of  the  year,  is  in  the  following  terms :— "  The  Lord 
Provost  appoints  the  Magistrates  and  Council,  and  extraordinary 
Deacons  to  meet  every  Wednesday  at  12  o'clock,  without  any 
warning,  for  the  dispatch  of  business,  unless  they  get  intimation 
that  there  is  to  be  no  meeting  in  any  particular  week  or  weeks  ;** 
and  then  the  respondent  adds,  referring  to  the  12th  article  of 
the  statement  of  facts, — *'  an  intimation  or  warning  to  the  above 
effect  is  always  given  after  the  election  of  Magistrates,  and  is 
entered  in  the  annual  record,  and  no  other  warning  is  ever  given 
to  these  parties  to  attend.'*  Here,  therefore,  is  a  distinct  aver- 
ment, in  point  of  fact,  on  the  part  of  the  respondents,  that  the 
usage  is  perfectly  conformable  to  what  is  admitted  to  be  the  fact 
in  the  present  case ;  and  it  is  so  distinctly  averred,  that  if  it  had 
been  admitted  on  the  other  side,  there  would  have  been  no  mis- 
take as  to  that  important  fact,  by  which  to  construe  what  was 
doubtful  in  the  decreet-arbitral  of  King  James.  If  that  is  the 
rule  of  the  decreet-arbitral  of  Lord  Islay— if  that  is  the  nilo'^ 
and  to  ascertain  whether  a  general  wamtog  is  suffidenty  or  whe* 
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ther  a  special  warning  i8  necessary* — ^whether  the  general  warn- 
ing given  at  the  beginning  of  the  year  is  that  which  these  Dea- 
cons are  to  attend  to,  or  wli^her  it  does  not  require  a  special 
warning  on  each  particular  occasion,  when  those  acts  at  which 
they  have  a  right  to  be  present  are  to  be  performed.     But  un- 
fortunately that  is  not  admitted,  but  denied  ;  for  the  pursuers,  in 
their  answer  to  the  12th  article  of  the  defenders'  statement  of 
facts,  admit,  "  that  after  the  annual  election,  the  Council  and 
Deacons  are  directed  to  meet  every  Wednesday,  but  it  is  denied 
that  this  is  the  only  notice  that  is  given,  or  that  the  practice  is 
as  here  set  forth,** — they  admit,  "  in  whatever  form  it  may  be 
done,  due  intimation  is  always  made  when  any  extraordinary 
business  is  expected  to  be  brought  forward.*'    Therefore,  in  tibe 
^Jirst  place,  there  is  no  admission  of  the  usage,  and  in  the  next 
place,  there  is  an  issue  taken  upon  the  f^ct  of  the  usage ;  and 
there  being  no  admission,  and  that  issue  not  being  tried,  your 
Lordships  are  left  in  this  case,  as  you  are  in  too  many  of  a  simi- 
lar kind  that  come  from  Scotland,  extremely  short  of  facts, 
where  facts  are  necessary  to  dispose  of  the  question.     Now,  my 
Lords,  that  being  so,  we  are  to  exclude  the  usage  from  our  oon- 
fiideratioD,  as  if  it  were  not  to  be  found  within  the  four  comers 
of  this  statement,  and  we  are  therefore  to  go  upon  the  decreet- 
arbitral  of  King  James,  and  the  decreet-arbitrsU  of  Lord  Islay, 
and  upon  those  we  are  to  satisfy  ourselves  in  the  best  way  we 
can  as  to  the  construction  of  the  words  *<  legally  called,*'  and 
as  to  what  amounts  to  a  legal  call  of  the  Deacons;  and  I  do  not, 
for  one,  think  that  the  facts  of  this  case  are  sufficient,  and  I  do 
not  think  that  the  instruments  themselves  are  sufficient,  to  en. 
able  me  to  see  very  clearly  the  construction  of  what  is  a  legal 
calling  within  the  meaning  of  these  provisions.     It  is  very  pos- 
aible---ic  is  very  possible  indeed,  morally  speaking,  looking  at 
what  is  upon  the  face  of  these  papers, — that  if  we  were  not  bound 
by  the  strict  rule  of  pleading,  they  might  show  clearly  that  the 
general  calling  that  is  asserted  on  the  one  side  is  sufficient ;  but 
then,  if  I  come  to  that  .conviction,  it  is  because  I  have  a  strong 
belief  that  they  would  have  been  able  to  prove  what  they  aver, 
if  they  had  gone  to  an  issue,  and  had  tried  it     It  is  not  from 
what  I  see  here— and  I  throw  out  this,  to  prevent  any  doubts 
existing  where  none  ought  to  exist,  if  the  facts  are  as  stated ; 
but  I  cannot,  strictly  speaking,  take  that  into  my  account, — and  I 
feel  no  confidence  sufficient  in  the  construction,  to  say  whether 
what  was  done  in  this  case  was  sufficient,  or  whether  a  special 
summons  for  the  purpose  of  that  specific  election  was  not  neces- 
sary to  make  it  valid  within  the  meaning  and  the  language  of  that 
decreet-arbitral.     It  is  exceedingly  possible,  if  that  question  had 
been  sent  to  an  issue,  if  much  had  been  made  of  it  below,  so  as 
to  have  made  it  worth  while  to  have  4ried  it  below,  as  they 
would,  if  the  question  had  been  made  to  turn  upon  it, — it  is  ex- 
ceedingly possible  that  the  result  of  that  inquiry  into  the  fact 
would  have  been,  that  the  usage  is  such  as  to  enable  us  to  con- 
sider that  which  is  here  described  as  a  legal  calling — that  is  to 
say,  that  a  general  summons  was  enough, — that  a  general  notice 
to  the  Deacons,  and  the  power  they  had  under  it  at  that  time  to 
attend,  was  sufficient,  and  that  a  particular  notice  was  not  neces- 
sary.    But  now  comes  the  question,  and  a  material  one  it  is, 
whether,  admitting  upon  the  record,  this  does  not  appear  to  have 
been  a  sufficient  calling  of  these  Deacons — admitting  the  ques- 
tion to  be  raised  here  for  the  first  time,  or  insisted  upon,  or  made 
much  of— admitting  that  the  construction  of  these  instruments, 
particularly  the  decreet-arbitral  of  Lord  Iskiy,  is  that  a  special 
summons  was  necessary,  and  that  the  summons  here  given  was 
not  sufficient, — the  question  is,  Have  your  Lordships  aright,  upon 
the  pleadings,  to  decide  this  case  upon  that  ground  ?  or,  in  other 
words.  Are  the  pleadings  in  such  a  state  as  to  give  the  parties  a 
right  here,  or  to  have  given  them  a  right,  if  they  had  chosen  to 
have  availed  themselves  of  it  in  the   Court  below,  to  raise  the 
objection  ?  And  upon  the  best  consideration  I  have  been  able  to 
bestow  upon  \he  subjects,  I  am  clearly  of  opinion  that  the 
state  of  the  pipings  does  not  give  them  that  right ;— that  they 
have  not  raised  the  objection  upon  the  pleadings  in  such  a  com- 
petent shape  as  to  give  them  a  right  to  insist  upon  it,  for  the 
reasons  I  shall  presently  state  to  your  Lordships.     This  objec- 
tion ought  to  have  been  taken  by  the  pursuers  cleariy  in  their 
condescendence.     It  is  not  sufficient  that  they  raise  the  question 
in  their  sumnons.    Where  the  parties  do  not  agree  to  let  the 


matter  rest  upon  the  summons  and  the  defences,  they  are  to  let 
it  rest  upon  the  condescendence  and  the  answers  ;  and  I  take  it, 
if  a  party  inserts  in  the  summons  a  fact  which  he  wholly  drops 
in  the  condescendence,  he  must  be  taken,  as  the  parties  have  not 
agreed  to  abide  by  the  summons  and  the  defences,  to  have  aban- 
doned or  departed  from  that  statement  which  he  has  dropped 
between  the  summons  and  the  condescendence.     Well,  then,  do 
your  Lordships  find  that  stated  within  the  four  corners  of  the 
condescendence?    Clearly  not.    The  6th  article  is  said  to  con- 
tain  it,  under  the  words  "  inasmuch  as  the  whole  Deacons  of 
Crafta  were  not  present,  and  the  Council  was  not  full  at  the 
meeting  of  the  ISth  of  May — Bailie  Small  and  Deacon  Geg- 
hom  not  being  present,  and  the  Council  not  being  made  full  by 
proxies."     That  is  not  an  objection  upon  the  ground  of  an  un- 
due  summons  and  defect  of  warning  under   Lord  Islay *s  de- 
creet-arbitral, or  a  want  of  legal  calling,  but  it  is  an   objection 
framed  upon  the  deereet-arbitral  of  James  VL   The  Council  not 
being  full,  in  respect  of  the  absence  of  a  bailie  and  a  deacon, 
and  it  not  being  full  by  proxy — proxies  forming  no  part  of  the 
matter  dealt  with  by  Lord   Islay — it  is  only  dealt  with  by 
James   VL     If  it  had  been  pleaded  upon  the  6th  article,  or 
any  other,  that  they  were  not  only  not  present,   the  Council 
not  being  full,  but  that  they  had  not  been  duly  warned,  then 
there  would  have  been  an  admission  of  this  fact,  or  there 
must  hare  been  a  denial  of  it ;  and  that  would  have  raised  the 
issue  of  fact.      Then   comes  the   respondenta*  statement  of 
facts,  in  which,  in  articles  9th  and  10th,  and  in  article  J2tb,  he 
sets  forth  the  practice,  and  in  which  it  is  differently  set  forth 
from  the  practice  of  the  pursuers.  They  admit  part  and  deny  the 
rest ;  but  the  admission  does  not  go  to  that  part  of  the  pursuers* 
objection  as  to  the  want  of  summons ;  this  part,  therefore,  does 
not  cure  the  defect  which  belongs  to  the  condescendence.     But 
then,  it  is  said  by  the  pleas  in  law  of  the  pursuers,  that  defect 
is  supplied ;  and  the  5th  plea  in  law  is,  "  the  appointment  of 
Mr  Hunter  was  not  made  at  a  meeting  of  council  lawfully 
called  and  constituted."     It  is  said,  that  this  is  the  averment 
which  we  were  in  quest  of  in  the  condescendence,  and  that  this 
is  the  fact  that  the  condescendence  bad  omitted.     My  Lords,  I 
take  that  not  to  be  the  office  of  a  plea  in  law.     I  take  the  plea 
in  law  to  be  a  note,  first  for  the  convenience  of  the  Court,  but 
as  it  is  stated  more  distinctly  in  the  8tb  and  9th  sections  of  the 
6tb  of  the  late  King,  cap.  120,  it  is  in  order  that  the  record  may 
be  adjusted  with  a  due  regard  to  matters  in  law ;  but  that  the 
plea  in  law  is  not  intended  to  be  a  parcel  of  the  condescendence, 
is  manifest  from  the  course  of  the  proceedings,  and  the  manner 
in  which  it  is  dealt  with.     The  8th  section  provides  for  the 
lodging  of  the  condescendence  and  answers,  and  for  the  revision 
of  the  condescendence  and  answers ; — it  is  then  in  the  9th  sec- 
tion stated,  "  Each  of  the  parties  shall,  along  with  thg  copy  of 
his  revised  condescendence  or  answer,  lodge'  with  the  clerk, 
previous  to  the  final  adjustment  of  the  record,  a  short  and  con- 
cise note,  drawn  and  signed  by  counsel,  of  the  pleas  in  law  on 
which  the  action  or  defence  is  to  be  maintained ;  and  in  such 
notes,  the  matter  of  law  so  to  be  stated,  shall  be  set  forth  in  dis- 
tinct and  separate  propositions,  without  argument,  but  accom- 
panied by  a  reference  to  the  authoiities  relied  on."     I  take  it, 
therefore,  that  the  office  of  a  plea  in  law  is  this: — the  facts 
having  been  dealt  with  in  the  condescendence  and  answers  to 
raise  the  argument  of  law,  and  the  conclusion  in  law  that  results 
from  those  facts  on  either  side :  the  one  party  may  say,  from  the 
facts  I  have  stated,  this  conclusion  of  law  in  my  favour  arises, 
and  that  the  other  party  may  deny  that  conclusion  of  law,  or 
raise  another  in  his  own  favour,  as  against  his  adversary,  alleging 
it  either  from  any  facts  that  his  adversary  has  stated,  or  from  the 
facta  he  has  stated  himself;  but  that  that  plea  in  law  is  contlned, 
as  the  intention  was  clearly  by  the  Act,  to  the  conclusion  u(  law 
from  facts  stated ;  and  it  cannot  be  taken,  even  if  it  did  it  more 
distinctly  than  this  does,  to  supply  what  has  been  left  out  of  the 
condescendence ;  and  your  Lordships  will  at  once  see,  if  there  was 
any  other  reason  wanting  than  the  one  I  have  urged,  a  conclusive 
reason  why  a  plea  in  law  cannot  be  held  to  supply  a  defect  that 
exista  in  the  condescendence  upon  the  state  of  facts ;  for  it  would 
then  be  too  late  for  the  other  party  to  avail  himself  of  it,  byway 
of  denying  it,  or  raiuing  any  other  allegation  of  fact.     It  would 
amount  to  an  exclusion  of  his  negation  of  the  fact.     The  facts 
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must  be  stated  in  such  a  period  of  the  pleadings,  and  in  such  a 
part  of  the  pleadings  on  the  one  side,  as  gives  the  other  side  an 
opportunity  of  denying  them,  or  confessing  them,  and  answering 
them, — to  give  him  an  opportunity  of  denying  them,  or  admitting 
them,  and  stating  other  facts,  which  in  law  avert  the  conclusion 
arising  from  the  facts  he  has  stated.     Now,  this  being  the  state 
of  these  pleadings,  my  opinion  is,  that  this  objection  comes  too 
late,  and  that  it  is  unnecessary  to  decide  whether,  if  the  objec- 
tion was  taken  competently,  and  not  too  ]ate,  it  would  have  been 
available, — ^but  the  party  has  not  a  right  to  avail  himself  of  it ;  and 
as  far  as  regards  the  first  branch  of  the  case,  the  decision  must 
be  in  favour  of  the  respondent*     Then,  my  Lords,  this  brings 
me  to  the  other  branch  of  the  case ;  and  as  1  agree  in  the  judg- 
ment to  which  the  Court  below  came,  it  will  not  be  necessary 
for  me  to  trouble  your  Lordships  at  any  great  length.     The 
question  is  one  of  very  great  importance,  but  as  it  appears  to  me, 
one  of  much  less  difficulty:    That  question  is.  Can  a  patron 
validly  appoint  an  assistant  and  successor  to  a  clergyman,  whom 
he  has  already  placed  in  the  Scotch  Kirk,  while  that  clei^man 
continues  in  that  church,  and  has  not  rendered  it  vacant  by  his 
resignation?     Now,  I  regard  with  the  greatest  possible  respect 
the  authority  of  that  most  learned  and  excellent  Judge,  m>m 
whose  interlocutor  in  the  Court  below  this  appeal  has   been 
brought ;— I  mean  Lord  Moncreiff ;  one  of  the  most  learned  in- 
dividuals who  adoni  that  Bench,  or  who  ever  adorned  that  Bar, 
and  peculiarly  qualified  to  decide  this  question,  from  the  whole 
habits  of  his  life ;  and  I  entirely  agree  with  the  Right  Honour- 
able and  learned  Chief  Judge  of  the  Court  below,  the  Lord 
President,  in  all  that  he  so  feelingly  and  so  eloquently  and  justly 
says  of  the  hereditary  claims  to  the  respect  of  that  Court,  pos- 
sessed by  the  son  of  one  of  the  most  learned  and  venerable 
fathers  of  the  Scotch  Church.     My  Lords,  I  agree  entirely  in 
all  that  is  said  of  the  great  weight  that  belongs  to  such  an 
authority,  in  a  case  of  this  peculiar  description,  and  the  rather, 
because  the  opinion  that  Lord  Moncreiff  has  given  may  be  said 
to  have  been,  and  to  that  I  see  a  plain  reference  in  the  judgment 
of  the  Lord  President,  in  that  part  of  it  which  refers  to  the  cir- 
cumstances I  have  glanced  at — I  say,  the  rather  because  from 
the  opinions,  the  known  opinions  in  church  matters,  entertained 
by  that  most  venerable  and  illustrious  presbyter  of  the  Scotch 
Church,  the  late  Sir  Harry  Moncreiff,  and  the  known  learning 
of  Lord  Moncreiff  upon  the  same  question,  there  would  have 
been — if  a  Judge  could  be  supposed  to  entertain  any  disposition 
— there  would  have  been  a  disposition  to  hold  as  strictly  as 
possible,  any  rules  of  this  description.     Nevertheless,  my  Lords, 
with  all  the  respect  it  is  possible  to  entertain  for  his  authority, 
and  though  entirely  agreeing  in  his  opinion  upon  the  matter  of 
Uw,  with  perhaps  a  single  point  excepted,  which  I  see  one  or 
two  of  the  learned  Judges  have  referred  to,  as  to  a  point  that 
does  not  ^ect  the  decision  of  this  case,  I  cannot  take  the  same 
view  that  Lord  Moncreiff  appears  to  have  done,  as  to  the  prac- 
tice of  appointing  an  assistant  and  successor,  being  wholly,  as  he 
appears  to  have  considered  it,  unattended  with  risk.     He  says, — 
*'  practically,  this  statement  of  the  pursuers,  as  to  the  small  num.. 
her  of  such  appointments,  compared  with  the  number  of  livings 
and  vacancies,  while  the  legality  of  them  has  been  recognised 
for  a  century,  demonstrates  that  these  checks  have  been  effectual, 
that  the  practice  has  been  kept  under  due  control,  and  that  there  is 
no  evil  or  abuse  involved  in  it.**    That,  in  point  of  fact,  there 
may  have  been  no  abuse,  is  very  possible ;  but  that  there  is  no 
evil  involved  in  it,  by  which  I  understand  no  tendency  to  abuse, 
as  contradistinguished  from  any  abuse,  I  am  not  prepared  to  say ; 
and  Lord  Moaereiff  appears,  by  an  oversight  upon  the  record, 
to  have  a  little  understated  the  amount  to  which  it  exists  in  the 
Scotch  Church.     He  seems  to  consider,  that  the  number  of 
43  are  all  the  instances  of  those  appointments  that  have  existed 
during  a  long  course  of  years,  from  1742  to  the  present  time, 
whereas  the  fact  is,  that  there  are  43  cises  of  the  kind  actually 
existing  at  this  moment.     Now,  that  will  not  be  a  very  large  pro- 
portion of  the  whole  livings  in  Scotland,  but  it  is  a  proportion  not 
inconsiderable— it  is  four  per  cent,  upon  the  number  of  clergy- 
men in  Scotland.  Then,  my  Lords,  he  states  **  that  it  is  attend- 
ed with  most  important  securities  against  abuse,"  and  that  there 
are  securities,  and  important  securities,  there  can  be  no  doubt.  He 
■ays,  *<it  is  introduced  from  a  necessity  inherent  in  the  verycon- 
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stitution  of  the  Church,  and  for  the  advantage  of  the  people.  It 
has  no  resemblance  or  aflinity  to  grants  of  offices  in  reversion, 
and  is  essentially  different,  even  from  the  appointment  of  assist- 
ants and  successors  in  any  other  case  ;"  and  your  Lordships  will 
see  one  or  two  observations  that  go  considerably  further,  as  I 
feel  myself  warranted  in  saying,  in  favour  of  the  practice  in 

?|uestion.     That  these  appointments  stand  upon  a  very  different 
ooting  from  other  appointments  in  reversion,  1  am  ready  to 
admit,  but  that  none  of  the  objections  are  applicable  to  them 
that  are  applicable  to  ordinary  cases  of  reversions,  1  take  leave 
respectfully  to  question.    If  you  wait  till  the  living  is  vacant, 
and  then  appoint,  you  have  a  security,  as  far  as  you  can  have  a 
security,  that  the  person  best  qualified  and  entitled  by  his  merits 
will  have  it ;  but  if  an  arrangement  is  entered  into,  by  which  the 
present  incumbent  does  not  resign,  but  continues  to  receive  the 
emoluments,  though  not  to  do  the  duty,  it  is  self-evident  that  a 
door  is  opened  to  abuse ;  and  one  of  the  abuses  which  is  most 
likely  to  creep  in,  is  the  carrying  down  that  preferment  in  the 
family  of  the  actual  incumbent.     One  person  will  undertake 
the  charge,  as  it  is  always  a  matter  of  arrangement^—thut  is  ad- 
mitted on  all  hands — how  much  emolument  shall  be  awarded  to 
the  assistant.    One  individual  will  take  it  upon  lower  terms  than 
another,  and  accordingly  an  arrangement  will  be  made,  more  with 
reference,  in  many  cases,  to  the  terms  on  which  a  roan  will  take 
it,  than  to  his  qualifications  for  the  office ;  and  accordingly,  your 
Lordships  find,  of  the  43  cases  existing  at  the  present  moment 
of  assistants  and  successors,  there  are  about  20  who  are  the 
sons  of  the  present  incumbents.  It  may  ver^  often  happen,  that 
the  best  person  to  succeed  is  the  son  of  the  incumbent.    It  may 
veiy  often  happen  that  he  is  the  best  qualified  as  an  individual, 
and  that  his  very  connection  as  son,  makes  him  better  qualified, 
and  that  his  connection  with  the  parish  gives  him  a  right  to  say 
that  he  is  of  all  men  the  best  fitted  for  it     It  may  so  happen. 
But  it  may  also  happen,  from  the  arrangement  between  the  in- 
cumbent and  the  assistant,  if  not  most  strictly  watched  over  by 
the  Ecdesiastical  Courts,  that  the  office  would  be  given  to  a 
party,  not  so  much  because  he  is  fit  for  the  office,  as  because  the 
office  is  convenient  for  him.     That  is  an  evil  likely  to  arise  in 
such  cases  ;  and  though  there  are  checks  here  that  do  not  exist 
in  the  case  of  other  reversionary  appointments,  and  though  one 
diversity  broadly  marks  the  two  cases  as  distinguished  from  each 
other,  yet,  to  a  certain  degree,  they  are  liable  to  the  same  objec- 
tions that  have  long  since  been  known  to  exist,  as  well  almost 
by  the  law  of  the  land  as  by  the  practice  of  the  Courts,  to  such 
reversionary  appointments.     My  Lords,  it  cannot  be  denied, 
that  that  diversity  is  broadly  marked,  and  much  of  the  question 
of  law  turns  upon  it ;  for  the  person  who  is  appointed  is  not  only 
to  be  the  successor  as  to  the  emoluments — he  is  in  actual  posses- 
sion as  regards  the  duties, — he  has  all  the  functions  of  the  in- 
cumbent himself — ^he  can  perform  all  the  functions  in  the  church, 
administer  the  sacrament,  and  perform  the  ordinary  clerical  du- 
ties,— ^he  has  an  appeal  to  the  Ecclesiastical  Courts,  and  is  sub- 
ject entirely  to  their  jurisdiction, — he  is  recognised  by  them  as  the 
clerical  person  in  the  church, — he  may  be  elected  a  presbyter — he 
may  be  a  representative  in  the  Svnod,  and  in  the  General  As- 
sembly ;  and  in  every  respect  whatever,  as  regards  his  clerical 
functions,  he  is  in  the  same  situation, — but  it  is  as  an  assistant 
and  successor  he  is  chosen.  He  is  regularly  admitted  and  ordain- 
ed as  an  assistant  and  successor,  and  he  continues  the  acting  in* 
cumbent  without  any  new  ordination,  by  force  of  his  former  or- 
dination when  he  took  the  office  of  assistant  and  successor,— he 
is  in  all  respects,  except  as  regards  the  emoluments,  in  the  situa- 
tion of  a  person  who  has  the  office  de  presentit  and  not  of  a  per- 
son who  has  it  in  futuro, — he  is  in  the  situation  of  a  person 
who  has  the  office  in  possession,  and  not  of  a  person  who  has  it 
in  reversion ;  but  the  grant  of  the  emoluments  is,  strictly  speak- 
ing, a  reversionary  grant,  and  to  those  he  has  no  present  right, 
except  by  force  of  the  agreement  between  the  parties,  and  that 
is  sanctioned  by  the  approbation  of  the  patron,  and  by  the  ap- 
probation lUso  of  the  Ecclesiastical  Court.    Now,  this  opens  the 
argument  as  to  the  nature  of  these  appointments.     That  you 
cannot  in  Scotland,  any  more  than  in  England,  appoint  to  an  ex- 
pectancy in  the  church  is  clear ;  but  then  it  is  contended,  and  I 
think  justly  contended,  that  this  is  not  trnly  to  be  considered  an 
expectancy — that  it  is  an  office  in  possession  as  regards  the  eo* 
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desiastical  functions, — that  there  ma^r  be  taken  to  be  a  partial 
reAignation  of  the  incumbent, — that  the  incumbent  makes  a  va- 
cancyi  but  makes  that  vacancy  upon  the  condition  that  ke  shall 
be  immediately  re 'appointed,  and  that  the  office  shall  be  held  in 
commission  for  him  ;  and  then,  that  instead  of  there  being  one 
incumbent  exclusively  to  perforin  the  daty,  and  entitled  to  the 
emoluments,  there  shall  be  two  incnmbenta-^hat  there  shall  be 
one  entitled  to  perform  the  duties,  and  one  only,  namely,  the 
successor,  but  two  to  receive  the  emoluments.     That  is  one  dis- 
tinction that    seems  to  come  within  the  dictum  cited  from 
JSrskine  as  to  ecclesiastical  appointments.     Then,  my  Lords,  the 
question  is.  Can  it  be  denied  that  the  Scotch  law  recognizes  this 
office?     I  apprehend  it  certainly  cannot;  for  where  shall  we 
resort  to  meet  with  the  Scotch  law  upon  this  matter,  except  to 
the  uniform  practice  for  upwards  of  a  century, — to  the  authorities 
of  the  text  writers, — to  the  decisions  of  the  Courts,  and  to  the 
enactments  of  the  Legislature  ?    To  come  to  the  decisions,  and 
to  some  of  the  enactments  of  the  Legislature  at  once,  and  to 
leave  the  practice,  and  to  leave  the  dicta  of  the  text  writers  aside, 
I  wiU  not  say  that  the  question  ever  has  been  raised.   It  certainly 
has  not.    I  cannot  therefore  say  that  it  has  been  disposed  of  by 
decision,  for  it  certainly  has  not  by  decision ;  but  that  it  has  been 
recognised,  again  and  again,  by  decisions, — and  that  there  is  no 
decision  that  denies  it,  is  perfectly  clear.     Your  Lordships,  for 
nstance*  will  find  in  the  case  of  Dunlop  and  Muir, — two  persons 
contending  for  the  situation  of  assistant  and  successor,— the 
question  raised  before  the  Court,  was  a  question  upon  a  scrutiny 
of  votes,  as  we  should  say  in  another  case,  and  the  Court  deter- 
mined in  favour  of  one  of  the  contending  parties.     Another  case, 
namely,  that  of  Campbell  and  Stirling,  was  one  where  one  of 
the  questions  raised  was.  Whether  the  preses  had  a  casting  vote  ? 
That  question  was  not  disposed  of;  because,  upon  a  scrutiny  of 
Totes  on  one  side,  it  was  found  that  a  sufficient  number  of  those 
were  disqualified  votes,  to  make  it  immaterial  whether  there  was 
a  casting  vote  or  not ;  and  the  Court  decided  in  favour  of  that 
claimant.     Now,  can  it  be  said  that  the  Court  had  the  least 
doubt  upon  the  legality  of  the  appointment  of  an  assistant  and 
successor?      Had  the   Court  entertained  the  least  doubt  or 
thought  that  it  would  be  a  question,  whether  by  the  constitution 
of  the  Scotch  Church,  that  the  office  of  assistant  and  successor 
was  recognized,  would  they  have  decided  as  they  did  ?    Can  it  be 
doubted  ? — unquestionably  not ; — because,  if  the  Coint  had  denied 
the  existence  of  the  office — if  tbe  Court  had  held  the  office  to  be 
illegal — ^if  the  Court  had  not  admitted  the  office  to  be  legal,  they 
never  could  have  entered  into  the  discussion  of  those  questions 
v/bich  could  only  arise  in  the  case,  upon  the  assumption  that  they 
had  a  legal  office  to  deal  with.     Tbe  same  may  be  said  on  the 
authority,  and  still  more  strongly,  of  one  or  two  other  cases,  in 
which  the  Court  actually  awarded  a  portion  of  the  augmenta- 
tion of  the  stipend  to  the  assistant  and  successor.     In  the  Mel- 
rose case,  there  appears  to  have  been,  from  the  report  in  Sir 
John  Connell's  book,  a  conflict  between  the  incumbent  himself, 
and  the  assistant  and  successor.     **  Tbe  minister  brought  a  pro- 
cess for  having  his  stipend  augmented.     Upon  this  process,  an 
appearance  was  given  for  the  assistant ;  and  he  stated,  that  the 
whole  of  the  clerical  duties  were  performed  by  him,  and  craved 
that  the  Court  would  award  to  him  the  whole,  or  a  part  of  the 
augmentation,  which  the  minister  would  have  been  entitled  to 
insist  for,  bad  he  had  no  assistant     Doubts  were  entertained 
with  respect  to  the  competency  of  the  assistant's  claim,**  as  well 
they  might — I  say,  as  well  they  might;  because,  quo€ut  tem^ 
poraneum,  he  is  only  a  reversioner  as  to  the  emoluments,  and  in 
possession  only  as  to  the  practictil  part  of  the  office ; — **  but  a 
written  consent  of  the  whole  of  the  heritors  having  been  pro- 
duced, the  Court  augmented  the  stipend,  and  appointed  the 
whole  augmentation  to  be  paid  to  the  assistant  ;'*  but  if  the 
heritors  consented  to  give  the  allowance,  it  was  unnecessary  to 
augment  it ;  and  the  decision  could  only  be  to  exclude  the  in. 
curabcnt,  and  prefer  the  assistant  to  the  incumbent     The  heri- 
tors consented ;  but  they  had  no  right  to  consent,  unless  the  as- 
sistant had  a  right  to  be  there.     And  in  another  case,  where  the 
curator  of  the  n>inister,  who  was  a  lunatic,  joined  with  the  assist- 
ant and  successor  in  a  procrss  of  augmentation,  the  Court  granted 
the  augmentation,  and  at  the  same  time  appointed  a  certain  pro- 
l^oition  of  the  stipend  to  be  paid  to  the  assistant  and  successor. 


This  was  in  the  year  1890 ;  and  I  will  only  ask  your  Lordships 
one  question.     It  is  said  by  the  appellant,  these  are  no  recog- 
nitions— that  they  are  no  authorities  to  attend  to,  and  that  there 
may  be  no  sach  things  as  successors  end  assistants  recognised  in 
tbe  Scotch  law ; — that  the  Scotch  law  may  know  nothing  of 
them — and  that  it  may  be  wholly  an  illegal  proceeding.     It  is 
said,  this  may  be  so,  notwithstanding  all  these  decisions,  in  which 
the  legal  existence  of  this  office  is  recognised ;  but  I  will  put 
this  question, — and  the  same  observation  applies  to  the  Acts  re- 
cognising assistants  and  successors,  and  particularly  the  48  Geo. 
III.,  which  abolishes,  after  a  year  and  six  months,  the  power  of 
granting  offices  in  reversion,  but  saves  the  power  of  appointing 
assistants  and  successors  in  the  Scotch  Church.     Now,  I  ask 
this  question — If  there  had  been  found  the  same  dealing,  either 
in  clauses  of  Statutes,  with  the  offices  of  bishops,  or  deans,  or 
archdeacons,  or  if  the  Courts  had  taken  upon  themselves  to 
decide  between  two  competitors  for  the  office  of  dean  or  arch- 
deacon, and  had  said,  you  the  pufsuer  have  a  majority  of  votes ;, 
or  if  the  Act  of  Parliament  dealing  with  offices,  had  saved  the 
rights  of  bishops,  deans,  or  archdeacons  in  the  Scotch  Church, 
would  it  not  have  been  thought  that  Presbytery  was  shaken  to 
its  foundation  ?  Would  it  not  have  raised  an  alarm  all  over  that 
part  of  bis  Majesty's  dominions  where  Presbytery,  happily  for 
that  country,  holds  its  sway?  I  say  happily,  because  it  is  a  re- 
ligion rooted  in  the  hearts  of  the  people,  and  in  which  they 
have,  in  spiritual  and  moral  concerns,  unifocmly  flourished — 
Would  it  not  have  raised  in  the  minds  of  the  {people  of  that 
country  an  alarm,  which  no  contrary  decision  of  the  Courts  con- 
tradieting  what  had  been  said  in  that  case  could  have  allayed — 
which  nothing  but  an  act  of  the  Legislature  could  have  allayed,-^ 
had  such  an  alarm  been  excited  by  the  dicta  in  Courts,  or  dauses- 
in  Acts  of  Parliament  ?  Nay  more,  would  it  not  have  been  well 
founded, — would  it  not  have  been  just  to  hold  that  the  Courts  or 
the  Parliament  actually  recognised  the  legal  existence,  and  by 
recognizing  their  legal  existence,  sanctioned  the  lawful  autho- 
rity of  bishops,  deans  and  archdeacons  in  the  Church  of  Scot- 
land ?  It  is  too  obvious  to  require  a  moments  further  illustra- 
tion.    These  decisions,    and  their  language  in  the  statutes, 
coupled  with  the  uniform  practice  that  has  prevailed  for  the  last 
ninety  years,  can  leave  no  manner  of  doubt  upon  any  reasonable 
man*s  mind,  that  the  office  of  assistant  and  successor  is  recog- 
nised by  the  law  and  the  practice, — that  the  power  of  filling  up 
this  office  ought  to  be  most  sparingly  exercised, — and  that  it  ia 
impossible  to  guard  too  rigorously  against  the  abuse  of  it ;  and 
that,  with  such  practice,  every  means  should  be  taken,  especially 
by  corporate  bodies,  and  most  especially  by  those  in  whom  is 
vested  the  high  office  of  advising  the  Crown,  in  respect  to  the 
bestowing  of  church  preferment,  that  evenr  precaution  ought  to 
be  taken  to  prevent  even  the  possibility  of  those  abuses  creeping 
in,  to  which  a  door  is  opened  by  the  existence  of  the  office. 
I  need  hardly  say  (and  after  the  remark  I  have  made,  indi- 
cating a  slight  difierence  between  myself  and  the  laamed  Judge 
below,  who  has  cast  so  much  light  upon  the  subject,  after  hav- 
ing made  that  observation,  which  the  importance  of  the  case  ex- 
torted from  me  as  indicating  a  alight  difference,)  it  is  unneces- 
sary to  add  more,  than  that  I  am  sure  those  precautions  will 
continue  that  have  so  successfully  been  hitherto  adopted,  and 
that  no  abuse  will  ever  in  future  be  allowed  to  creep  in,  aa  far 
as  human  prudence  and  wisdom  can  give  security.     My  Lords, 
upon  the  whole  circumstances  of  this  case,  I  am  of  opinion  that 
your  Lbrdships  ought  to  affirm  the  interlocutors  complained  of ; 
and  under  the  circumstances,  I  shall  also  recommend  to  your 
Lordships  to  allow  the  respondent  the  costs  of  this  appeal,  nut 
exceeding  jS2(K). 

Interlocotora  affirmed,  with  costs  not  exceeding 
£200. 

Appellants*  Authorities. — Ersk.  I.  5.  11.  Connell  on  the 
Law  of  Parishes,  p.  514.  Stuart  v.  Nairn,  Mor.  9901.  Lord 
Tarl)eti7.  Oliphant,  15th  December  1693;  Mor.  13,115.  Dr 
Arnott  and  Others  v,  Drs  James  and  John  Flint,  1st  February 
1806.  Bums' Ec.  L  137,  Benefice;  Stat.  1567.  c.  7;  1592, 
c.  1 15 ;  1G90,  r.  23 ;  10th  Anne,  c.  12;  17th  George  H.  c.  11 ; 
48ih  George  111.  c.  50.     Dwarres,  L  695,  St  Andrews,  27th 
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Febrnary  1824,  F.  C.     TumbuH  v.  Magistrates  of  Edinburgh, 
24th  January  1612.     Ersk.  IV.  1.  20  ;  Connell,  p.  535. 

Respondents*  Authorities. — Connell,  p.  514-15-17-18.  Camp- 
bell 9.  Stiriing,  4th  March  1813.  Connell,  11.  p.  190.  Ersk.  f. 
p.  103,   Ivorfs  Edit.     Ersk.  L  Y.  45. 

First  Division Lord  Moncfeiff.  Ordinary.~Spo<ti«woode 

and  Robertson*,  Appellants*  SolidtoT8.-^Richiird80it  and  Cod- 
aell.  Respondents*  Solicitors; 

16/A  AugUJ^t  1832. 

No.  19. — Elizabeth  Rebecca  Crottdeii  or  Tdrn« 
fcBV,  Appellant^  v.  Robert  WATsaN  and  Gilbert 
Watson,  Respondents. 

Foreignpr — Meditatione  Fug9 — Res  Judicata — Suspension  and 
Liberation  —  Husband  and  Wife  —  Personal  Exception  — 
Delict — ^n  Engihh  fftarried  woman  having  been  brought  to  Scot' 
land  by  the  Public  Prosecutor  on  a  criminal  warrant,  and  tried 

Jor  the  crime*  of  hoiute-breaking  and  robberfif,  of  which  she  woi 
acquitted — Held,  jfffirmiag  judgment  of  the  Court  of  Seuion^ 
I.  That  the  waM  not  entitled  to  personal  protection,  hut  w<u 
liable  to  be  imprisoned  on  a  meditatione  fug»  warrant  at  the  tn- 
stance  of  the  parties  whose  property  had  been  stolen,  and  vAo 
nrre  in  the  act  of  raisins  a  summons  against  her  Jor  the  restUu" 
tion  of  said  property. — //.  That  it  was  competent  to  apply  for, 
and  obtain  a  second  warrant,  though  tkejirtt  had  been  dismissed 
as  irregular  in  point  of  form, — ///.   ThcU  it  is  sufficient  ground 

for  granting  said  warrant,  if  the  creditor  depone  to  the  verity  of 
the  debt,  and  his  belief  that  the  debtor  meditates  flight. — IV,  A 

judgment  of  the  Bill-Chamber  is  not  res  judicata. —  V,  Acquit- 
tal from  a  criminal  charge  ts  no  bar  to  a  civil  action  for  resii- 
lution» 

On  the  26th  of  Decemher  1830,  the  bankiRff-hoBse 
in  Glasgow,  of  the  Messri  Watsons,  was  forcibly 
broken  into,  and  property  belonging  to  them-  stolen 
therefrom,  totheamoant  of  £2185,  besides  £4000  be- 
longing to  the  National  Banh.  A  person  of  the  name 
of  Witliam  Heath  or  Lee,  and  the  appellant,  natives 
of  England,  had  established  themselves  in  Glasgow  for 
some  months  previoasto  the  perpetration  of  this  crime. 
Immediately  thereafter,  these  parties  retired  to  Lon- 
don ;  and  strong  suspicions  having  arisen  against  them, 
they  were,  on  the  application  of  the  public  aothorr- 
ties,  apprehended  on  the  1st  of  Jane  1831,  under  a 
criminal  warrant,  and  lodged  in  Glasgow  Jail,  where 
they  remained  till  their  trial  on  the  14th  of  Septem- 
ber thereafter,  before  the' Circuit  Court  of  Justiciary. 
After  a  trial  of  24  hours'  duration,  the  jury  (on  th6 
15th  of  September,)  unanimously  pronounced  this  ver- 
dict : — 

'*  Find  the  panel,  Wmiam  Heath,  alias  Lee,  guilty  of  the 
theft  and  housebreaking  libeUed ;  and  find  that  the  panel,  Eli- 
zabeth Crowder  or  Tumley,  alias  Allan,  was  in  the  previous 
knowledge  of  the  theft,  but  had  no  participation  therein.** 

Heath  was  condemned,  and  afterwards  suffered  death 
accordingly.  Bat  the  appellant  was  assoilzied,  and 
dismissed  iimjalicUer  from  the  Bar.  On  the  16th  Sep- 
tember, the  aay  after  the  appellant's  acqmttal,  a  pe- 
tition was  presented  for  her  apprehension,  as  in  medi- 
tationejugaj  to  the  Sheriff  of  Lanarkshire,  at  the  in- 
stance of  **  James  and  Robert  Watson,  bankers  in 
Glasgow.**  The  application  stated,  that  the  said  Wil- 
liam Heath  and  the  appellant,  were  brothel-keepers 
in  London :  That  Heath  had  received  sentence  of 
death  for  the  crimes  of  breaking  into,  and  robbing 
the  bank  of  the  petitioners ;  and  that,  by  the  verdict 
of  the  Jury,  the  appellant  had  been  found  to  be  in 
the  guilty  knowledge  of  said  crimes  :    That  the  pe- 


titioners believed  she  was  in  possession  of  all,  or  at 
least  a  part  of  the  stolen  property,  and  was  in  medita^ 
tionejugce  to  England,  and  therefore  that  she  should 
be  apprehended  and  examined,  and  thereafter  impri- 
soned, until  she  found  caution  j't/c/Zcio  sisiL  The  peti- 
tioners, or  either  of  them,  were  appointed  to  make 
oath,  and  condescend  upon  their  reasons  for  believing 
the  appellant  was  in  meditatione  fugm — when  Gilbert 
Watson,  one  of  the  partners  of  the  petitioners,  swore 
in  terms  of  the  petition,  and  warrant  was  granted  for 
the  apprehension  of  the  appellant.  At  her  exami- 
nation before  the  Sheriff-substitute,  it  was  objected, 
that  the  application  was  at  the  instance  of  James  and 
Robert  Watson,  whilst  the  deposition  was  made  by 
Gilbert  Watson  ;  and  the  Sheriff-substitute  sustained 
the  objection,  and  dismissed  the  appellant.  The  Wat- 
sons, however,  craved  the  opinion  of  the  Sheriff-de- 
pute, which  was  allowed  ;  when  his  Lordship,  on  17th 
September,  altered  the  Substitute's  interlocutor, — re- 
pelled the  objections — and  remitted  to  his  Substitute 
to  proceed  in  the  cause.  It  was  again  objected,  that 
the  appellant  had  been  acquitted  of  the  housebreak- 
ing and  robbery ;  and  that  neither  in  the  oath  nor  in 
the  petition,  had  it  been  stated  by  the  creditor  that 
he  knew,  or  had  been  informed  by  third  parties,  that 
the  appellant  had  meditated  flight.  This  objection 
was  su«»tained  by  the  Substitute,  but  afterwards  alter- 
ed, on  17th  September,  by  the  Sheriff-depute,  and 
warrant  granted  for  detention  of  the  appellant,  till 
she  should  find  caution  to  appear  in  a  competent 
Court,  to  answer  to  any  action  which,  within  six 
months  thereafter,  might  be  brought  against  her,  for 
restitution  of  the  petitioners'  property.  A  bill  of  sus- 
pension and  liberation  was  presented  against  this  judg- 
ment, which,  on  the  24th  September  thereafter,  was 
advised  by  Lord  Cringletie,  who  pronounced  this  in- 
terlocutor :~- 

<*  Passes  the  bill,  and  grants  the  liberation  prayed  for Note. 

-»Tbe  Lord  Ordinary  has  passed  this  bill  merely  on  account  of 
the  informality  of  the  procedure  in  taking  the  oath  ordered  by 
the  Sheriff-depute.  The  petition  for  warrant  of  incarceration 
was  presented  for  James  and  Robert  Watson,  without  men* 
tioning  that  it  was  a  company,  or  that  they  had  partners.  Th<» 
petition  is  signed  *  James  and  Robert  Watson  ;*  and  the  order 
of  the  Sheriff-depute  is  appointing  the  petitioners,  or  either  of 
them,  to  make  oath.  None  of  them  have  made  oath ;  but  an 
oath  was  emitted  by  Gilbert  Watson,  who  is  none  of  the  peti- 
tioners ;  and  consequently,  the  oath  ordered  was  not  made.  As 
to  the  cotn plainer  being  in  meditatione  fugte^  no  person  could 
doubt  it.  She  was  brought  from  England  by  force,  upon  a 
warrant  against  her.  She  is  English,  and  calhi  herseff  the 
wife  of  an  Englishman  in  London.  Who  can  doubt;  that  »he, 
in  the  circumstances  in  which  she  is  placed,  imenda  to  leave 
Scotland  ?  As  to  her  being  married,  whether  she  is  so  or  not, 
does  not  appear  to  the  Lord  Ordinary  to  be  of  consequence  in 
this  case ;  and  to  obtain  a  warrant  against  any  one  as  in  medi- 
tatione fuga,  the  oath  of  the  applicant  for  it,  that  he  has  a  just 
claim, 'is  enough ;  and  that  was  done  in  this  case,  if  he  hod  been 
the  person  ordered  to  make  oath.'* 

On  the  same  day  that  this  interlocutor  was  pro- 
nounced, the  Messrs  Watsons  addressed  a  letter  to 
the  keeper  of  the  Tolbooth  of  Glasgow,  withdrawing 
their  warrant  of  imprisonment  against  the  appellant, 
and  consenting  to  her  liberation;  but  at  the  «nnio 
time,  they  presented  a  new  application  for  iior  n|>- 
prehension,  as  in  mtditalionefurrfp,  on  which  she  was 
examined   by   the   Sheriff,   and   detained   in  prisou. 
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Thig  application  was  quite  formal,  being  at  the  in« 
stance  of  Robert  and  Gilbert  Watson,  carrying:  on 
business  under  the  firm  of  James  and  Robert  Wat- 
son, bankers  in  Glasgow.  Gilbert  Watson  deponed, 
that  the  appellant  was  indebted  to  him  and  his 
partners  in  the  sum  of  £2185,  for  the  restitution  of 
which  they  were  in  the  course  of  instituting  an  ac- 
tion in  the  competent  court,  and  that  the  deponent 
believed  she  was  in  meditatione  Jiiga,  The  appel- 
lant was  again  incarcerated,  and  a  third  application, 
similar  in  terras  to  that  of  the  Messrs  Watsons,  was 
presented  by  the  National  Bank  of  Scotland,  and 
granted.  The  summons  of  the  Watsons  against  the 
appellant,  for  restitution  of  their  property,  was  dated 
27th  September,  and  that  of  the  National  Bank,  the 
11th  November  1831.  Againi^t  the  second  warrant 
of  the  Watsons,  and  also  that  of  the  National  Bank, 
the  appellant  also  presented  bills  of  suspension  and 
liberation,  which  were  ordered  by  Lord  Fuilerton  to  be 
answered,  and  reported  to  the  Second  Division.  The 
appellant  pleaded — I.  It  was  incompetent,  pending 
proceedings  as  to  the  legality  of  the  warrant  for  the 
complainer's.  incarceration  on  the  petition  first  pre- 
sented by  the  respondents,  to  present  a  second  peti- 
tion, and  obtain  a  second  warrant  for  the  complain- 
er's  incarceration, — the  grounds  alleged  being  sub- 
stantially the  same  in  both. — II.  The  judgment  pro- 
nounced by  Lord  Cringletie,  on  the  complainer*s  first 
bill  of  suspension  and  liberation,  is  res  judicata  in  her 
favour,  and  her  present  incarceration  cannot  be  sup- 
ported in  the  face  of  that  judgment. — III.  But  sup- 
posing there  was  nothing  in  the  above  objections,  the 
respondents,  when  they  gave  up  their  first  warrant, 
and  so  admitted  its  illegality,  were  barred,  pcrsonali 
excepiionCy  from  apprehending  the  complaincr  under 
their  second  warrant ;  because,  but  for  the  complain- 
er*s  illegal  detention  in  the  meanwhile,  she  might  not, 
at  the  date  of  this  second  warrant,  have  been  in 
Scotland  at  all. — IV.  Independently  of  all  objection 
arising  out  of  the  illegality  of  the  respondent's  first 
proceedings,  it  is  submitted  that  the  complainer,  as 
oeing  a  native  of  England,  and  as  having  oeen  com- 
pulsorily  brought  from  her  domicile  in  that  country, 
for  the  single  purpose  of  standing  her  trial  on  a  spe- 
ciBc  criminal  charge  in  this,  was  protected  and  en- 
titled to  return  home  without  suojecting  herself  to 
any  imputation  ofjugaf  or  being  exposed  to  any  pro- 
ceedings as  in  mediiatione  JugcB,  She  stood  m  the 
same  situation  as  a  witness  brought  from  the  Sanctu- 
ary or  a  foreign  country,  which,  quoad  her,  was  a 
sanctuary ;  the  protection  was  inherent  in  her  by  the 
common  law  of  the  land.  The  first  application  being 
illegal,  and  likewise  the  appeal  to  the  Sherifi^-depute, 
it  is  incompetent  to  present  a  second  application. — V. 
The  claim  m  which  the  respondents  now  insist  against 
the  complainer  being,  from  the  very  shape  in  which 
it  is  made,  to  be  viewed  merely  as  an  ordinary  claim 
for  civil  debt,  the  complainer,  in  respect  of  her  cover- 
ture, is  not  liable  to  personal  diligence,  nor,  of  course, 
subject  to  be  apprehended  as  in  meditationejugcey  that 
beiqg  a  remedy  competent  against  such  parties  only 
as  may,  upon  final  decree,  be  subjected  to  personal 
attachment. — VL  The  complainer  submits,  in  the  last 
place,  that  were  every  one  of  the  preceding  reasons 


of  suspension  to  be  repelled,  she  is  still  entitled  to 
instant  liberation,  in  respect  that  the  oath  of  the  re- 
spondents, upon  which  she  has  been  incarcerated,  i» 
not  in  any  fair  or  legal  sense  an  oath  to  the  verity  and 
existence  of  a  debt  against  her.  Answered,  for  the 
Messrs  Watsons — I.  The  first  bill  of  suspension  re- 
garded the  first  warrant,  which  was  formally  and  ex- 
pressly withdrawn  in  writing,  but  the  present  suspen- 
sion relates  to  the  second  warrant,  so  that  there  is  no  lit 
alibi  pendens. — II.  No  judgment  in  the  Bill-Chamber 
can  be  held  as  res  judicata.  Besides,  the  judgment  in 
the  first  suspension  passed  merely  in  respect  of  the  ir- 
regularity in  point  of  form.  It  did  not  touch  the  me- 
rits. Again,  there  can  be  no  res  judicata  regarding 
warrants  ex  meditationefugiSy  because  every  applica- 
tion makes  a  new  case,  and  there  might  be  grounds 
for  granting  it  to-day  which  did  not  exist  yesterday. 
— III.  Because  the  first  warrant  may  have  been  ir- 
regularly granted,  that  forms  no  exception  whatever 
to  prevent  the  respondents  applying  for,  and  acting 
upon  one  confessedly  regular. — IV.  Domiciled  fo- 
reigners are  subject  to  meditatiofugce  warrants,  where 
they  have  contracted  debt  within  Scotland  to  native 
Scotchmen,  and  are  intending  to  leave  the  country, 
with  a  view  to  avoid  discharging  the  debt.  Nay,  even 
if  their  permanent  residence  is  elsewhere,  and  they 
are  only  occasionally  in  Scotland,  and  have  there 
contracted  debt,  they  may  be  so  detained  by  the 
Scotch  creditor  till  they  find  caution  to  answer  to 
the  Scotch  Courts.  The  respondents,  not  being  par- 
ties to  the  criminal  warrant  by  which  the  suspen- 
der was  brought  to  Scotland,  cannot  have  their  rights 
affected  by  the  fact  of  her  having  been  brought  from 
England,  against  her  inclinations,  by  the  Crown. 
The  public  prosecutor  did  not  undertake  to  protect 
her  against  civil  creditors.  She  fled  from  justice  af- 
ter committing  the  crime,  and  the  criminal  warrant 
did  no  more  than  brinff  her  back  to  the  place  from 
which,  in  the  eye  of  law,  she  ought  never  to  have 
fled. — V.  A  married  woman  is  personally  liable  to 
answer  for  obligations  contracted  ex  delictu.  She  is 
bound  to  restore  the  stolen  property  in  her  posses- 
sion— ad  factum  prestandum  arising  from  her  own 
criminal  conduct.  Besides,  her  husband  is  civilly  dead, 
having  been  transported  as  a  felon  beyond  seas  by 
the  Courts  of  England,  in  evidence  of  which,  a  cer- 
tificate to  that  effect  has  been  produced  from  the  Old 
Bailey. — VI.  The  respondent  swears  that  the  sus- 
pender is  indebted  to  him  and  his  partners  in  the 
sums  specified :  That  he  believes  that  she  is  intend- 
ing to  leave  Scotland  for  England.  This  deposition 
is  sufficient.  It  is  not  necessary  that  he  should  have 
personal  knowledge  of  the  suspender's  delinquency. 
In  cases  like  the  present,  such  is  scarcely  possible.  In 
addition  to  these  pleas,  the  National  Bank  maintained 
— I.  That  no  objections  could  be  stated  against  their 
warrant,  which  was  ab  initio  perfectly  regular. — II. 
That  absolvitor  from  the  criminal  charge  did  not  re- 
lieve the  suspender  fromthecivil  claim  of  restitution  and 
reparation,  nor  preolude  them  from  taking  the  compe- 
tent steps  to  enforce  it. — The  Court  refused  the  bill. 
Elizaoeth  Tnrnley  appealed,  pleading — I.  The  judg- 
ment of  19th  November  1831,  appealed  from,  was  in- 
competenty  in  respect  of  the  previous  procedure,  and 
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of  the  judgment  of  Lord  Cringletie  passing  the  first 
bill  of  iBaspension  and  granting  liberation  to  the  ap- 
pellant.— 11.  Supposing  that  the  judgment  of  Lord 
Cringletie  is  not  to  be  regarded  as  res  judicata  on  the 
question  as  to  the  appellant's  liberation,  that  judgment, 
and  the  previoos  procedure,  constitute  an  effectual  per» 
sonal  objection  against  the  respondents  adopting  the 
measures  which  they  subsequently  followed  out,  and 
under  which  the  appellant  is  now  detained  a  prisoner 
in  the  jail  of  Glasgow. — III.  Independently  of  the 
personal  objection  arising  from  the  illegality  of  the 
appellant's  detention  upon  an  illegal  warrant,  there 
were  no  grounds  upon  which  she  could  be  deprived  of 
her  plea,  that  she  was  a  foreigner,  not  amenable  to  a 
tribunal  which,  quoad  her,  was  a  foreign  judicatory, 
and  that  she  was  entitled  to  protection. — 1 V.  The  ap- 
pellant is  a  married  woman,  and  as  such,  is  not  liable 
to  be  imprisoned  for  a  civil  debt. — V.  The  oath  of  the 
creditor  was  not  sufficient  to  support  the  application 
which  was  made.  Answered — 1.  The  appeal  is  in- 
competent and  ineffectual,  inasmuch  as  it  does  not 
bring  under  review  the  original  interlocutor  of  the 
Sheriff*,  finding  the  appellant  to  be  in  medUationefuga:^ 
and  granting  warrant  for  her  detention. — 11.  The  ap- 
plication to  the  ^>heriff  against  the  appellant,  as  in 
mediiationcjiigigy  was  legally  and  regularly  made ;  and 
the  warrant  for  her  detention  was  rightly  granted. 

Lord  Chancellor. — My  Lords,  this  case  arose  under  peculiar 
cirramstances.  The  appellant,  Mrs  Turnley,  and  her  brother- 
in-law,  William  Heath,  appear  to  have  resided  in  Glasgow  for 
sereral  months  previous  to  the  robberj  of  the  Glasgow  Bank, 
on  which  occasion  property  to  a  great  amount  was  carried  ofL 
Heath  aod  his  sister-in-law  were  arrested,  and  carried  to  trial  \ 
the  brother-in-law  was  conidcted  and  executed,  and  the  sister 
acquitted,  but  with  a  special  finding,  that  she  had  a  knowledge 
of  the  proceedings  before  the  robbery,  but  was  not  guilty  of  par- 
ttripation,  which  was,  in  factr  a  verdict  of  acquittal.  She  must,  to 
all intentsaod  purposes,  therefore, be  said  to  bcacquitted  upon  that 
chaige.  In  about  forty  hours  after  that  acquittal,  she  was  arrested 
on  a  warrant  issued  by  the  Sheriff,  as  being  in  tmditatione/ugcgf  and 
was  committed  to  the  Tolbooth  in  that  city.  In  consequence  of 
this,  she  was  called  upon,  in  five  days,  to  answer  the  action — 
that  is,  to  give  bail  to  answer  to  the  action  which  the  respon- 
dents were  about  to  bring  to  recover  the  amount  of  the  loss  they 
had  sustained  by  the  robbery,  there  being  reason,  as  they  al- 
leged, for  believing  that  she  was  in  possession,  or  had  under  her 
control,  all  or  part  of  the  money  so  stolen.  Not  finding  bail,  she 
was  incarcerated.  It  appears  that  that  process  was  informal,  as 
the  party  bad  not  made  oath  to  the  debt,  and  that  process  was 
abandoDed  by  the  party ;  after  that  fresh  process  was  taken 
out,  she  was  again  arrested  on  a  Sheriff's  warrant  On  that 
process  she  was  again  incarcerated,  and  so  she  has  remained  up 
to  this  hour,  having  i^iplied  to  the  Court  of  Session  fur  her 
liberation,  by  way  of  bill  of  suspension ;  and  her  application 
having  led  to  the  interlocutors  refusing  to  liberate  her,  the  appeal 
has  brought  those  interlocutors  under  the  consideration  of  your 
Lordships.  My  Lords,  as  I  am  of  opinion,  upon  the  whole, 
that  it  will  be  the  duty  of  your  Lordships  to  affirm  the  judgment 
of  the  Court  below,  I  shaU  not  trouble  your  Lordships  with  de- 
tailing at  length  the  reasons  on  which  I  hold  that  opinion ;  but  I 
desire  it  to  be  understood,  in  consequence  of  one  part  of  the  ar- 
gument which  was  very  ably  urged  by  both  the  learned  counsel 
for  the  appellant,  (the  other  parties  not  appearing,)  and  has  been 
most  ably  urged  in  the  cases  on  your  Lordships*  table,  prepared 
in  answer  to  the  appeal  on  the  part  of  the  respondent :  In  conse- 
quence of  some  of  the  arguments  which  have  been  stated,  I 
think  it  right  to  deny  my  concurrence  to  the  proposition,  that  a 
person  arrested  under  criminal  process,  and  dealt  with  in  the  re- 
sult of  that  process  as  a  criminal,  and  criminally  tried  and  ac- 
quitted, has  the  same  protection  in  retuniiug  from  the  Court, 


which  a  witness  would  have  in  attending,  under  the  process  of  a 
Court,  either  a  civil  or  a  criminal  trial  in  this  country  ;  and  I  take 
the  law  in  Scotland  to  be,  at  the  very  least,  as  narrow  for  the  privi- 
lege as  the  law  is  here.  Were  I  to  reason  upon  it,  I  should  say, 
that  the  law  there  is  more  narrow  in  respect  of  that  privilege,  and 
much  more  strict  and  close  than  the  law  of  privilege  here.  In  dis- 
posing of  this  case  one  way  or  the  other,  it  is  not  necessary  to  go 
further  than  that, — but  I  thought  it  fit  to  state  thus  much ;  for  it  ap- 
peared to  be  assumed  in  the  argument,  that  a  person  who  had  been 
tried  and  acquitted,  enjoyed  the  same  protection  in  returning  from 
the  Court  where  he  was  acquitted,  or  the  gaol  from  which  he  was 
liberated,  supposing  he  was  discharged  by  gaol  delivery,  which 
a  witness  did  in  returning  from  a  Court  where  he  was  called 
upon  to  give  his  testimony.  But  whatever  protection  this  party 
might  have  claimed,  it  is  peifectly  clear,  that  the  protection 
would  not  continue  for  so  long  a  period  as  she  appears  to  have 
remained,  after  the  acquittal,  in  the  neighbourhood  of  the  place 
where  she  at  first  was  imprisoned,  and  afterwards  took  her  trial. 
That  privilege,  even  if  she  had  enjoyed  it,  which  I  conceive 
she  did  not,  could  not  po.«isibly  be  extended  to  the  period  of  forty 
hours  during  which  she  remained  there.  It  may  be  as  well 
just  to  mention,  that  a  case  was  heard  in  the  Court  of  King's 
Bench  in  January  last,  in  which  it  was  decided  by  Lord  Ten- 
terden,  and  all  the  other  Judges  there,  that  no  such  privilege 
as  is  here  claimed  existed  in  this  country,  but  that  the  rule  was 
in  conformity  with  that  which  I  have  stated.  My  Lords,  the 
other  points  of  the  case  it  is  unnecessary  for  me  to  go  into.  It 
is  sufficient  to  say,  that  I  take  the  view,  generally  speaking, 
which  has  been  taken  in  the  Court  below.  I  shall  therefore 
humbly  move  your  Lordships  to  affirm  the  interlocutors  gene- 
rally. 

Interlocutors  affirmed. 

Appellant's  Authorities. — Cockbuni*s  Creditors,  13th  July 
1701  ;  4  Brown's  Sup.  497.  Thom,  10th  December  1828;  2 
Bell's  Com.  559.  Pratt,  80th  June  1826 ;  S.  &  D.  Archer 
v.  Law,  18th  June  1791;  Mor.  8894.  Halyburton  r.  Stew- 
art, 21st  July  1709;  Mor.  2.  2  Bell's  Com.  572,  562. 
Gorman,  3d  February  1827 ;  S.  &.  D.  2  Bell,  563.  Service, 
25th  May  1811.  Hamilton,  6th  June  1811.  Bryson,  10th 
March  1812  ;  F.  C.  2  Bell,  564.  Scott,  6th  December  1765, 
and  Jones,  8th  July  1797.  Cockburn's  Creditors,  Idth  July 
1700;  2  Bell,  272.  Dirieton's  Doubts,  p.  22a  Urquhart, 
17th  December  1769;  Die.  10,470.  Erskine,  L  6,  24. 
Chalmers,  1 9th  February  1700;  Die.  6083.  Glendinning  v. 
Neilson,  27th  Decembt^r  1699;  Brown's  Sup.  IV.  p.  469. 
Douglas  &  Miln  v.  Elphinston,  10th  March  1768;  Mor.  8649. 
Macdonald  r.  Stewart,  6th  December  1825 ;  S.  &  D.  IV.  p. 
V72.  Stat.  1681,  9,  6.  Hume,  IL  p.  46a  Bell,  IL  p.  166. 
Stair,  I.  4,  16.  Gordon  v.  Pain  ;  M.  6080,  December  5,  i7da 
Freebaim  v.  Grant,  8th  December  1749;  Mor.  6080.  Murray 
and  Others  v.  Graham,  2d  July  1724;  Mor.  6079.  Krsk.  1. 
6,  24.  Pitcairn  v.  Deans  and  Pearson;  Mor.  13,948,  18tb 
February  1715.     2  Bell's  Com.  559. 

Respondents'  Authorities.  —  Macgrigor  v.  Macgrigor,  Ist 
February  1828;  Shaw,  VI.  p.  475.  Taitii.  Wilson,  4th  June 
1831 ;  8haw,  IX.  p.  680.  Trotter  v.  Femie,  7th  December 
1830;  Shaw,  IX.  p.  144.  Brown's  Synopsis,  Forum  Com.  p. 
5.  An  Englishman  v.  Angelo,  22d  .January  1564,  Die.  4825; 
January  22,  1611,  Die  4827.  Arnold  v.  Young,  December 
1683;  Die.  484a  Ayrie  v.  Chattos,  6th  February  1701 ;  Die. 
4826.  Hardie  v.  Liddle,  4th  January  1759  ;  Die.  4830.  Heron 
V.  Dickson,  16th  December  1773;  Die.  8550.  Dickie  o.  Dick, 
20th  December  1811 ;  F.  C.  Bell,  IL  p.  564.  Ersk,  L  6, 
24.  Stair,  I.  4,  22.  Anderson  v.  Buchanan,  27th  July  1775; 
Mor.  6081.  Bell,  IL  167.  Chumside  v.  Currie,  Ilth  July 
1789;  Die.  6082.  Thorn  v.  Black,  10th  December  1828; 
Voetin  Pand.  1.  Mason's  Creditors,  30th  November  1665; 
Die.  8547.  Bell  v.  Robertson,  1 3th  January  1676 ;  Die.  12,631 . 
Balfour's  Prac.  p.  57.  Curl  v.  Watson,  27th  March  1527; 
Die.  4825.  A.  v.  B.,  22d  January  1611  ;  Die.  4827.  Home 
».  Lloyd,  18th  November  1823;  F.  C.  Wight  v.  Gammell, 
6th  February  1782;  Die.  8553.  Robinson  v.  Coupar,  15th 
June  1811;  F.  C.  Carrick  v.  Martin  &  Co.,  26th  June  1822 ; 
Shaw's  App.  L  257.  Ersk.  L  2, 21.  Bank.  L  23,  36.  Stair, 
IV.  47,23.     Voetin  Pand.   V.  I,  7a     Huber  Praelect,  V. 
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1.  54,  torn.  2.     Mevius  de  Airestis,  c.  5,  rpc.  20.     Erak.  I. 

2,  20.  Mevius  de  Arrestis,  loc  sup.  cit.  Huber  Praelec,  II. 
4,  C.  Defin.  Forensis,  I.  80,  8.  Voet  in  Pand.  II.  4,  85. 
Bell's  Com.  XL  564.  Voet.  V.  1,  67.  Ersk.  I.  8,  28.  Hume 
on  Crimes,  II.  c.  1.  Lundie  p.  Tennent,  23d  June  1543 ;  Die. 
479(».  Murray  v.  Murray,  6th  February  1672;  Mor.  4799. 
Bank.  I.  23,  36.  Mevius,  c.  5.  sec.  12.  De  Airestis,  c.  12, 
hoc.  23.  Wilson  v.  Maclean,  1776;  Sup.  5,  60.  Brown*8 
Svnopsis,  voce  Personal  Protec.  Hume,  II.  p.  78.  Ersk.  11. 
6,24;  1,4,22. 

Second  Division. — Lord  Cringletie,  Ordinary. — Jobn  Mac- 
queen,  Appellant's  Solicitor. — A.  Dobie,  Respondents'  Solici- 
tor. 

COURT  OF  SESSION, 

INNER- HOUSE. 

13th  November  1832. 

No.  20.r^ Alexander  Shepperd,  Charger^  v.  Pa* 
TRICK  BoRTiiwicKy  Trdstee  Jfor  Grant*s  Cre- 
ditors, Suspender, 

Trust-deed-^Diligence —  Accession — Expenses  —  Modification 
^^A  creditor  having  acceded  to  a  truU'deedf  vtker^y  a  debtor  wot 
allowed  by  the  acceding  creditors  the  u»e  of  certain  farm  stocking 
on  a  farm  which  he  rented  Jbr  J6150  a-year;  and  the  debtor  hav^ 
ing  resigned  the  farm  in  arrears  of  rent ;  and  the  trustee  for  the 
creditors  having  applied  for  sequestration  of  said  stocking  for  said 
rent — Held,  /.  That  it  was  incompetent  for  the  creditor  to  poind 
said  stocking  afer  it  had  reverted  to  the  trustee  by  the  debtor's  re^ 
signnlion  of  the  farm,'^IT,  That  expenses  sh(mld  be  modified^  in 
reaped  that  the  jtetitions  for  sequestration,  at  the  instance  of  the 
trustee,  were  calcukUed  to  midead.—i'IIL  What  sufficient  to  con^ 
slitule  accession  to  a  deed  not  signed  by  a  creditor  f 

Sir  Jobn  Peter  Grant  succeeded  to  the  entailed 
estate  of  Kothiemnrchus,  and  under  an  Act  of  Parlia- 
ment became  purchaser  of  part  of  tlie  woods  thereof. 
Previous  to  this  he  had  contracted  considerable  debts ; 
and,  for  the  relief  of  James  Grant,  W.S.,  and  certain 
other  gentlemen,  who  were  cautioners  for  several  of 
his  obligations,  he  executed  an  ex  facie  absolute  assig- 
nation to  the  said  woods,  the  purpose  of  which  was 
explained  iii  a  back-bond.     Sir  John's  affairs  became 
further  embarrassed,  and  in  1824,  various  meetings  of 
his  creditors  were  held  in  Eklinburgh  and   Inverness, 
and  a  Irust^disposition  and  assignation  of  his  whole 
/pstnte,  heritable  and  moveable,  and  particnlarly  of  the 
i^aid  woods,  was  executed  by  him  and  his  son,  William 
Grant  (who  became  bound  for  his  father's  debts,  in 
so  far  as  his  interest  in  the  said  woods  and  estate 
was  concerned),  in  favour  of  the  snspender,  as  trustee 
for  the  creditors.     By  the  terms  of  this  deed,  Sir  John 
was  permitted  to  occupy  the  mansion-house  of  Doune, 
and  to  retain  the  farms  in  his  possession  at  the  rent 
of  £150  per  annum.     After  Sir  John  went  to  India 
in  1S27,  the  creditors  continued  Mr  William  Grant  in 
possession  on  the  same  terms.     Sir  John  and  his  son 
were  to  have  the  use  of  the  horses  and  cattle  there, 
during  the  pleasure  of  a  committee  and  the  trustee 
appointed  by  the  creditors  of  Sir  John,  and  also  to 
manage  the  woods  and  bring  them  to  sale,  for  which 
thi'v  were  to  be  allowed  £40  per  cent.     In   1826,  Mr 
William  Grant  took  the  benefit  of  the  cessio,  and  in 
January  I8r^9,  the  suspender  petitioned  the  Sheriff  to 
soquobtrate  the  stocking  of  said  farm,  as  belonging  to 
Mr  William  (irant,  and  thereafter,  as  belonging  to 
liis  father,  Sir  Jobn.     The  charger  was  a  creditor  of 


Sir  John  and  bis  son,  to  the  extent  of  upwards  of 
£300,  by  three  joint  bills,  and  attended  certain  meet- 
ings of  the  creditors  at  Inverness.  In  1824,  the 
eharffer  had  raised  diligence  on  one  of  the  bills  which 
he  allowed  to  remain  dormant  till  1828,  when  he  re- 
newed it,  and  also  did  diligence  on  the  other  two,  and 
proceeded  to  poind  the  horses  and  cattle  and  stocking 
on  the  farm  of  Doune,  as  the  property  of  Mr  William 
Grant.  Upon  this  the  trustee  presented  a  bill  of 
suspension  and  interdict,  on  the  ground  that  the  pro* 
party  poinded  never  belonged  to  William  Grant,  and 
that  the  charger  had  acceded  to  the  trust.  These  alle- 
gations having  been  denied,  a  proof  was  allowed ;  after 
which  Lord  Corehoase,  on  22a  May  1832,  pnmounced 
this  interlocutor  and  note^  which  folly  exhaust  the 
facts  of  the  case  :— 

"  Having  beard  counsel  for  tbe  parties,  and  considered  the 
closed  record,  proof,  productions,  and  whole  process:  Finds, 
that  ia  the  year  1824,  various  meetings  of  the  rreditors  of  Mr 
Grant,  now  Sir  John  Peter  Grant  of  Rothiemtirchus,  were  held 
at  Inverness  and  Edinburgh, — the  result  of  which  was,  an  agree- 
ment by  these  creditors  on  the  one  part,  and  Sir  Jobn  Peter 
Grant,  and  his  son,  William  Grant,  on  the  other  part,  that  Sir 
John  should  convey  his  whole  estate  and  effects,  heritable  and 
moveable,  and,  in  particular,  certain  valuable  woods,  in  trust, 
for  behoof  of  the  creditors,  and  that  William  Grant  should  be^ 
come  bound  for  his  father's  debts,  in  so  far  as  his  interest  in  the 
estate  and  woods  was  concerned ;— that  Sir  John  Grant  and  his 
son  should  manage  the  woods  during  the  pleasure,  and  subject  to 
the  control  of  the  trustee,  and  a  committee  of  the  creditors ; — 
that  they  should  have  an  allowance  of  40  per  cent,  for  the 
management  of  the  woods,  and  for  cutting  and  bringing  them  to 
market ; — that  they  should  be  permitted  to  occupy  the  mansion- 
house,  furniture,  and  library,  free  of  rent,  and  have  the  use  of  the 
cattle,  sheep,  and  horses  on  the  farm,  then  in  Sir  Jobn  Grant*s 
natural  possession :  Finds  that  a  trust-deed  to  that  effect  was 
executed  by  the  parties ;  and  it  was  further  agreed,  that  Sir  John 
Grant  should  have  the  farms  then  in  his  possession,  at  the  rent  of 
i£  150  for  one  year,  which  farm  be  continued  to  possess  by  tacit 
relocation  till  1827,  when  he  went  to  India :  Finds  that,  after  his 
departure,  Mr  William  Grant  was  continued  hj  the  creditors  in  the 
management  of  the  woods,  the  occupation  of^the  mansion-house, 
and  the  possession  of  the  farm  and  stock  t  Finds  that  William 
Grant,  in  January  1820,  in  consequence  of  a  misunderstanding 
with  the  trustee,  resigned  tbe  management  of  the  woods,  and 
gave  up  the  mansion-house,  and  the  farm  and  stock  upon  it: 
Finds,  that  although  the  charger  did  not  subscribe  the  deed  of 
accession  to  the  trust,  it  is  proved  by  his  conduct  in  attending 
the  meetings  of  the  creditors,  taking  part  in  their  proceedings, 
and  other  circumstances,  both  before  and  after  the  execution   of 
the  trust-deed,  that  he  virtually  acceded  to  it:  and,  if  it  still 
subsists,  is  bound  by  it :     Finds,  that  it  was  not  competent  for 
him,  subsequent  to  tbe  resignarion  of  William  Grant,  when  tbe 
stock  on  the  fiirm  reverted  to  the  trustee,  and  was  taken  poa- 
session  of  by  him,  to  attach  it  by  separate  diligence  for  his,  the 
charger's,  own  behoof;  therefore,  in  hoc  statu,  refuses  the  in- 
terdict, suspends  tbe  letters  Hmpliciter,  and  decenis  i     But,  in 
k'espect  Mr  William  Grant  alleges,  as  is  proved  by  the  produc- 
tions, that  the  trust  had  become  ineffectual  previous  to  his  re- 
signation,  in  consequence  of  breach  of  agreement  by  the  credi- 
tors, or  their  trustee  and  committee,  reserves  any  claim  which 
may  arise  to  the  charger,  and  also  the  effect  of  his  diligence,  in 
the  event  of  the  reduction  of  the  trust-deed,  and  to  the  suspender 
his  defences  as  accords :  Finds  the  charger  liable  in  expenses,  sub- 
ject to  modi6cation,  and  remits  the  account  thereof,  when  lodged, 
to  the  Auditor  to  tax  the  same,  and  to  report.— JVbr^. — In  this 
case,  parties  were  at  issue  as  to  the  nature  of  Mr   William 
Grant's  right  in  the  stock  upon  the  farm,  part  of  which  ^xm  at- 
tached by  the  diligence  nnder  suspension.     The  suspender  re- 
presented him  tts  a  mere  custodier  of  the  stock,  and  averred  that 
he  managed  it  accordingly ;  while  the  charger  maintained  that 
the  stock  was  his  absolute  property, — that  he  purchased  cattle 
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from  hts  own  funds, — tbat  he  used  them,  or  sold  them  without 
account,  and  applied  the  price  to  his  own  purposes.  To  ex- 
haust  the  cause,  a  proof  was  allowed,  from  which  it  appeared, 
that  the  charger's  statement  was  mainly  correct,  at  least,  that 
the  stock  was  possessed  by  Sir  John  Grant,  and  afterwards  by 
bis  son,  as  steelbow,  or  on  an  agreement  of  that  nature,  which, 
indeed,  was  necessary,  to  enable  them  to  carry  on  the  farm  upon 
which  it  was.  This  circumstance  might  have  occasioned  dif- 
ficulty, if  the  lease  had  been  in  subsistence  at  the  date  of  the 
charger's  diligence ;  but  as  Mr  William  Grant,  who  succeeded 
his  father  as  tenant,  had  given  up  the  farm,  and  the  trustee  had 
taken  possession  of  it,  and  of  the  stock,  previous  to  the  date  of 
the  diligence,  there  can  be  no  doubt  that  the  diligence  is  inefiec> 
toal  in  a  question  with  the  trustee,  if  Che  trust  subsisted,  and 
the  charger  was  bound  by  it.  It  is  on  account  of  the  result  of 
the  parole  proof  that  the  Lord  Ordinary  has  awarded  expenses, 
subject  to  modification." 

The  charger  reclaimed,  and  pleaded — I.  As  it  is  esta"* 
blished  that  the  cattle  and  effects  in  question  belonged 
to  Sir  John  Peter  Grant,  were  conveyed  by  htm  to 
the  suspender,  as  trustee  for  his  creditors,  and  were 
never  the  property  of  Mr  William  Peter  Grant, — and 
in  point  of  fact  were,  at  the  date  of  the  poindings,  in 
the  lawful  possession  of  the  suspender,  as  trustee  for 
the  creditors, — the  charger  was  not  entitled  to  poind 
them. — II.  The  charger  was  not  only  in  the  full  know- 
ledge ef  the  above  facts,  but  concurred  in  the  reso- 
lations  which  formed  the  basis  of  the  trust  arrange- 
ment, and  gave  authority  to  the  preses  of  the  meet- 
ing directly  to  accede  to  that  arrangement,  which  he 
accordingly  did,  and  therefore  he  is  barred  by  his  ac- 
cession, and,  at  all  events^  personali  exceptioney  from  dis- 
turbing that  arrangement. — III.  It  is  not  relevant  for 
the  charger  to  say  that  he  did  not  sign  the  minutes  of 
the  meeting  at  Inverness,  seeing  that  he  concurred  in 
the  election  of  the  preses,  who  subscribed  the  minutes 
as  his  representative ;  neither  is  it  relevant  for  him  to 
say  that  be  did  not  subscribe  the  minutes  of  the  subse- 
quent and  relative  meetings  held  at  Edinburgh,  see- 
ing that  he,  along  with  the  rest  of  the  meeting,  au- 
thorised Mr  Grant  of  Glenmorriston  to  act  for  them, 
and  he  accordingly  did  so. — IV.  Even  assuming  the 
allegation  of  the  charger  to  be  true,  that  8ir  John 
Peter  Grant  and  his  son  held  the  farm  as  joint  ten- 
ants, and  that  the  property  was  their  joint  property, 
it  was  not  competent  for  the  charger  to  poind  that 
property  for  the  individual  debt  of  one  of  the  joint 
tenants;  and  the  com  plainer,  asinfeftin  the  lands,  is  en- 
titled to  oppose  such  a  poinding.  Answered — I.  The 
farm  in  question,  which  was  held  by  Mr  William 
Peter  Grant  and  his  father,  in  joint  occupancy,  hav- 
ing devolved  on  him  as  sole  tenant,  on  bis  father's 
departure  for  India,  and  he  being  in  the  natural  pos- 
session of  the  whole  stocking  and  effects  thereon,  and 
in  the  open  and  uncontrolled  administration,  both  of 
the  farm  and  the  stocking,  the  same  must  be  held  as 
bis  property,  and  attachable  by  the  diligence  of  his 
creditors. — II.  The  stock  of  the  farm  in  question  was 
nut  conveyed,  and  does  not  belong  to  the  suspender 
under  the  trust-deed ;  and  considered  as  a  univenitaSy 
which  has  undergone  continual  fluctuations,  by  sales 
and  purchases,  for  the  last  five  years,  it  could  not 
have  been  in  existence  at  the  date  of  that  deed. — III. 

The  suspender  has  judicially  declared,  by  the  public 
act  of  sequestrating  the  stock  as  the  property  of  Wil- 
liam Peter  Grant,  in  satisfaction  of  alleged  arrears 


of  rent  due  by  him,  and  as  subject  to  his  own  right 
of  hypothec  as  landlord,  that  it  was  not  conveyed, 
and  did  not  belong  to  him  in  virtue  of  the  trust-deed  ; 
and  he  cannot  now  be  permitted,  in  the  face  of  that 
proceeding,  to  claim  the  said  stock  as  his  own  pro- 
perty, under  the  trust-deed.— I V.  The  suspender  hav- 
ing publicly  sequestrated  the  stock,  first  as  the  pro- 
perty of  William  Peter  Grant,  and  afterwards  as 
the  property  of  bir  John  Peter  Grant,  can  never  be 
allowed  to  maintain  that  it  is  the  property  of  neither, 
but  truly  belongs  to  himself,  under  the  effect  of  the 
trust-deed. — V.  Supposing  that  the  stock  could  be 
held  as  having  ever  been  the  property  of  the  suspen- 
der, still  his  delivery  of  the  whole  ipsa  corpora  to  the 
tenants,  and  his  snfferance,— ^r^^,  of  them  jointly  ;— 
and,  laiterly^  of  Wiiiiam  Peter  Grant,  solely  to  deal 
with,  use,  and  dispose  of  it,  and  to  obtain  credit  on  the 
faith  of  it,  as  his  sole  property,  would  necessarily  sub- 
ject the  said  stock  to  the  diligence  of  Mr  Grant*s  cre- 
ditors, reserving  only  the  suspender's  right  of  hypo- 
thec as  landlord. — VI.  On  that  supposition,  the  sus- 
pender might  have  a  personal  claim  on  Mr  William 
Peter  Grant  to  pay  the  value  of  the  stock,  or  to  re* 
store  it,  but  he  could  not  effectually  reserve  to  him- 
self the  real  right  of  property  thereof,  as  distinct  from 
the  open  and  unqualined  possession  vested  in  the  tenant, 
so  as  that,  in  a  competition,  his  personal  claim  could 
prevail  over  the  real  right  of  creditors  completed  by 
legal  diligence. 

Lord  PreuderU  thought  the  moment  that  Shepperd  was  held 
a  party  to  the  trust-deed,  there  was  no  difficulty  in  the  matter. 
Young  Grant  never  attempted  to  sell  the  stocking  as  his  own, 
but  delivered  it  over  to  the  trustee,  when  he  retired  from  the 
management  of  the  Doune.  The  petitions,  however,  of  the 
suspender  to  the  Sheriff,  to  sequestrate  the  stocking  as  the  pro- 
perty of  Mr  William  Grant,  and  then  of  his  father,  were  calcu- 
lated to  mislead,  and  therefore  he  thought  the  interlocutor  right, 
and  that  the  expenses  should  be  subject  to  modification. 

The  other  Judges  concurred,  and  the  Cocurt  ad* 

hered* 

Authority  for  Suspender. — Fleming  v,  Waddell,  2d  Decern* 
ber  1828 ;  S.  &  D. 

First  Division.-i-Lord   Ordinary,  Corehouse. — Act,  Dean  of 

Faculty  (Hope),  and   Buchanan jfU,    ^kene  and    Shaw. — 

Hugh  Macqueen,  W.S.,  and   Walter  Cook,  W.S.,  Agente.— 
Mr  Bell,  Clerk [/.  r.  H.] 

ISth  November  1832, 

No.  21. — Andrew  Williamson.  Pursuer^  v.  A. 
T.  F.  FaASBRy  Defender, 

Landlord  and  Tenant— Meliorations^Dih&tory  Plea  —  Title 
— Entail — Cireumstances  in  which  a  defence  of  want  of  liiiet 
pleaded  6y  the  reffresentatioe  of  an  entailer  in  hit  unentailed  prO' 
perty,  against  the  executor-crtditor  of  a  tenant,  pursuing  for 
meliorations  for  which,  as  contrary  to  the  entail,  the  he:r  of 
entail  was  not  liable— 'Was  repelled. 

The  pursuer,  as  executor-dative  qua  creditor,  and 
also  as  an  arresting  creditor  of  the  deceased  George 
Urqnhart,  tacksman  of  part  of  the  Lovat  entailed 
estate,  raised  a  summons  of  declarator  and  payment 
against  the  defender,  setting  forth, — That  in  June  lb08, 
Urquhart  had  agreed  to  take  one  farm,  for  19  years 
from  Whitsunday  1808,  at  £60 ;  and  another,  for  19 
years  after  Whitsunday  1809,  for  £140,  binding  him- 
self to  pay,  at  entry,  the  comprised  value  of  tiie 
buildings  on  the  former,  and  such  amount  of  moliura^ 
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tions  as  might  be  ascertained  to  be  dae  to  the  out- 
going tenant  of  the  latter, — and  stipulating,  on  the 
other  hand,  for  the  value  of  the  buildings,  fences  and 
trees,  not  exceeding  three  years*  rent,  at  the  expiry 
of  his  lease  :  That  missives  were  accordingly  executed, 
and  entrv  given,  although  no  regular  lease  was  ever 
extendea:  That  in  February  1811,  Urquhart  paid 
the  landlord.  Eraser,  £146,  10.  10.  as  his  proportion 
of  what  was  due  to  the  out-going  tenant  of  the  former 
farm,  and  paid,  in  June  1809,  by  cash  and  bills,  dC45I, 
10s.  8d.  as  the  decerned  value  of  meliorations  on  the 
latter :  That  at  the  expiry  of  the  leases,  the  meliora- 
tions were  estimated  at  £184  for  the  former  farm, 
and  £1008  for  the  latter :  That  the  heir  of  entail  suc- 
ceeding to  the  deceased  landlord  refused  payment, 
on  the  ground  that  the  leases  were  contrary  to  the 
entail, — but  that  the  deceased  had  other  unentailed 
property,  heritable  and  moveable,  which  had  passed 
by  destination  into  the  hands  of  the  defender;  and 
concluding,  accordingly,  for  payment,  reserving  all 
legal  relief. 

The  defender  pleaded,  inter  alia — I.  The  action  is 
directed  against  the  defender  as  general  representa- 
tive of  the  late  Lovat.  But  he  denies  that  the  obli- 
gation lies  upon  him  to  satisfy  the  claim,  even  though 
it  were  well  founded.  It  might  possibly  be  maintain- 
able as  against  the  person  in  possession  of  the  entailed 
estate  of  Lovat,  but  it  is  not  maintainable  in  law 
against  the  defender. — II.  The  pursuer  has  produced 
no  evidence  of  any  agreement  for  the  meliorations 
which  he  claims  having  ever  been  entered  into  be- 
tween his  debtor  and  the  person  with  whom  he  says 
that  his  debtor  made  the  arrangement  on  which  he 
founds.  All  that  he  produces  or  refers  to,  is  a  paper 
professing  to  be  a  copy  of  two  letters.  But  this  do- 
cument cannot  be  recognised  in  law  at  all ;  and  al- 
though it  were  admissible,  it  does  not  establish  what 
the  pursuer  professes  to  be  necessary  for  his  case. 
It  is  improbative — unstamped — unintelligible ; — there 
is  no  evidence  of  there  ever  having  been  any  original 
of  which  it  is  a  copy,  or  of  that  original  having  been 
stamped  or  probative ;  and  it  never  was  delivered.— 
.[II.  Even  although  this  pretended  copy  were  to  be 
recognised,  it  does  not,  when  properfy  construed, 
warrant  the  claim  now  made. — IV.  The  defender 
does  not  admit  that  meliorations,  entitling  the  tenant 
to  come  upon  his  landlord,  were  actually  made.*— V. 
Although  they  were  made,  they  were  not  done,  or 
kept,  or  left  in  repair,  nor  in  general,  were  the  obli- 
gations incumbent  on  the  tenant  implemented,  in  the 
manner,  and  with  the  precautions,  or  on  the  conditions, 
stipulated  by  the  parties,  or  required  by  law.  For 
example,  the  tenant  was  not  entitled  to  make  new 
meliorations  in  addition  to  those  which  he  found  al- 
ready on  the  farm ;  or  to  do  so  without  the  written 
consent  of  his  landlord ; — and  he  was  bound  to  have 
kept  and  left  the  whole  on  the  farms  in  good  order  and 
repair,  which  it  is  expressly  denied  that  he  did.  In 
particular,  he  cut  and  carried  o£P  great  part  of  the 
trees,  and  left  the  premises  in  a  state  of  ruin. — VI. 
The  alleged  appraisements,  and  other  proceedings  re- 
ferred to  in  the  summons,  did  not  take  place  in  a  legal 
manner,  nor  in  the  mode  pointed  out  by  the  pretended 
arrangement  of  the  parties ;  and,  at  any  rate,  the  de- 


fender not  having  been  made  a  party  to  them,  la  not 
bonnd  by  them. 

"  The  Lord  Ordinary  (Utb  June  1832,)  having  beard  parties* 
procarator§,  repels  the  dilatory  defence  of  want  of  title,  and  de- 
cerns ;  and,  in  respect  the  defender  has  given  notice  of  bis  inten- 
tion  to  bring  this  judgment  under  review,  Finds  hioi  liable  in  ex* 
penses  to  the  pursuer,  of  which  appoints  an  account  to  be  given 
in,  and  when  lodged,  remits  to  the  Auditor  to  tax  the  same,  and 
to  report.'* 

The  defender  reclaimed,  but  the  Court  adhered. 

Second  Division. — Lord  Ordinary,  Mackenzie. — jfet,  Mac- 
dougall. — Alt,  Solicitor- General  (Cockbum). — George  Monro, 
S.S.C.,  and  ^neas  Macbean,  W.S.,  Agents. — Mr  Thomson, 
aerk.— [r.  C/\ 

13M  November  1832. 

No.  22. — Alsxamder  Webster,  &c  (Rev.  Hugh 
Taylor's  Trustees,)  v.  James  Kerr  (William 
Taylor's  Trustee),  Claimant, 

Multiplepoinding —  Competency —  Preliminary — Expenses— 
Sequestration — Non  Residence —  Circufnttancet  in  which  a 
multiplepoinding,  raited  by  a  bankrupVt  creditors  to  determine 
as  to  the  distribution  of  a  part  of  his  funds,  was  held  compelentf 
notwithstanding  a  supplementarif  seque^ralion  of  his  whole  estate 
— Obfeclions  to  the  competency  of  a  multiplepoinding  held  to  be  of 
the  nature  of  a  preUminary  defence, 

William  Taylor,  late  of  Nethermains,  coal  mer- 
chant, became  bankrupt,  and  was  sequestrated  in  1819, 
and  the  objector,  James  Kerr,  was  appointed  trustee. 
In  July  1831,  the  Rev.  Hugh  Taylor  died,  leaving  a 
trust-settlement,  in  which  he  bequeathed  to  his  nephew, 
the  said  William  Taylor,  inter  alia^  a  legacy  of  £400. 
William  Taylor  was,  at  the  time  of  his  uncle's  death, 
resident  in  Ireland,  and  having,  on  12th  September 
1831,  obtained  a  loan  of  £450  from  David  Smith, 
W.S.,  he  of  the  same  date  granted  Mr  Smith  an  as- 
signation of  the  legacy  of  £400,  left  by  his  uncle, 
which  was  intimated,  16th  September  1831,  to  the 
uncle's  trustees.  William  Taylor  was  also  indebted 
at  this  time  to  Mr  C.  F.  Davidson,  W.S.,  Smith  and 
Kinnear,  W.S.,  and  others,  who  used  arrestments  in 
the  trustees'  hands,  in  the  months  of  September,  Octo- 
ber and  December  1831.  In  the  meantime,  James 
Kerr,  the  trustee  under  William  Taylor's  sequestra- 
tion, when  he  heard  of  the  legacy ,  &c.  left  to  the  bank- 
rupt, petitioned  the  Court  for  a  supplementary  se- 
questration, and  for  adjudication,  inter  alia^  of  the 
legacy  of  £400,  which  was  awarded  22d  December  1 831. 
Mr  Davidson,  W.S.,  then  raised  a  multiplepoinding 
in  name  of  the  Rev.  Hugh  Taylor's  trustees,  in  which 
he  called  as  claimants,  James  Kerr,  (William  Tay- 
lor's trustee).  Smith  and  Kinnear,  W.S.,  and  others. 
Kerr  objected  to  the  competency  of  the  multiple- 
poinding, on  the  grounds  that  the  legacy  was  com* 
pletely  attached  and  carried  to  the  trustee  under  Wil- 
liam Taylor's  supplementary  sequestration,  by  the 
operation  of  the  Bankrupt  Statute,  54  Geo.  III.  chap. 
137  ;  and  that  two  actions  of  distribution  of  the  same 
fund  could  not  proceed  at  the  same  time.  The  Lord  Or- 
dinary repelled  the  objections  to  the  competency  of 
the  multiplepoinding,  and,  in  respect  of  the  objector's 
intention  to  reclaim,  found  him  liable  in  expenses. 
The  objector  having  reclaimed,  in  addition  to  his  for- 
mer pleas,  maintained — That  at  all  events  he  should 
not  be  found  liable  in  expenses,  as  the  objections  wero 
not  of  the  nature  of  a  preliminary  defence.    The 
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Co  art  concarred  in  the  opinion  of  the  Lord  Ordinary, 
and  aeemedy  moreover,  to  think  the  supplementary 
seqoeatration  was  inept,  in  respect  the  bankrupt  did 
not  appear  to  have  resided  in  Scotland  within  a  year 
previous  to  the  application,  nor  to  have  concarred  in 
it :  and  upon  the  question  of  expenses,  they  held  that 
objections  to  the  competency  of  a  muUipIepoindin^ 
are  of  the  nature  of  a  preliminary  defence,  and  that 
expenses  were  therefore  properly  awarded. 
The  Coart  adhered. 

Second  Divinon. — Lord  Ordinary,  Mackensie. — Ad*  Bo* 
cbaiian. — M.  Moir,  Patton. — James  Dan]o>,  W.S.,  Objector's 
Agent — C.  F.  Davidson,  W.S.,  and  D.  Smith,  W.S.  Reapon* 
dents'  Agents.— L**^*  ^'  ^'] 

l^h  November  1832. 

No.  23. — Smith's  Executors,  Pursuers,  v,  John 
CuNiNGHAMB,  &C.,  Defenders. 

Process — Competency — College  of  Justice-^ TAe  pttrsuers,  the 
reprfftentaiioei  of  a  member  of  the  College  of  Justieet  having  in' 
eluded  in  one  summons  several  individuals^  Jointly  and  seoeralfy 
liaNe  in  a  variety  of  small  sums^  which,  together ,  amounted  to 
upwards  of  £'2&s  atid  having  a/so  included  a  person  as  indi^ 
vidually  liable  in  a  less  sum — Held  that,  quoad  him,  the  action 
was  incompetent. 

The  pcrsaers  raised  an  action  against  six  individoalu, 
for  a  variety  of  small  sums,  for  law  basiness  done  by 
their  author,  a  writer  to  the  Signet.  The  defenders 
were  all  included  in  one  summons,  which  concluded 
against  a  country  agent  and  three  persons,  as  jointly 
and  severally  liable  for  sums  amounting  to  upwards 
of  £25.  John  Cuninghame  was  concluded  agamst  in- 
dividually, for  payment  of  the  sum  of  £6,  11.  5,  as  the 
balance  of  certain  accounts  for  business,  commencing 
in  November  1813,  and  ending  in  March  1821,  and 
interest,  amounting  to  dC3,  19.  7.,  from  and  since  the 
28th  June  1827.  In  defence,  Cuninghame  maintain- 
ed, inter  o/ia,  that  the  action  in  the  Court  of  Session, 
quoad  him,  was  incompetent,  being  for  a  sum  less  than* 
£25.  Answered — The  pursuers  stand  in  the  place  of 
their  author.  He  was  a  member  of  the  College  of 
Justice,  and  entitled  to  have  sued  in  the  Court  of  Ses- 
sion for  the  sum  in  question.  Replied — The  privi- 
lege of  members  of  the  College  of  Justice  does  not 
transmit  to  their  representatives.  Lord  Medwyn, 
having  succeeded  Lord  Newton,  heard  parties,  and 
pronounced  this  interlocutor  on  22d  May  1832: — 

"  Sustains  the  defence  of  incompetency ;  dismisses  the  action 
as  against  the  defender,  John  Cuninghame,  and  decerns ;  finds 
him  entitled  to  expenses  ;  appoints  an  account,**  &c. 

The  pursuers  reclaimed,  but  the  Court  adhered. 

First  Division. — Lord  Ordinary,  Medwyn. — Act.  Dean  of 
Faculty  (Hope),  and  Paterson. — Alt.  Shaw. — John  Court, 
S.S.C.,  and  James  Gemmel,  W.E.,  Agents.— Sir  W.  Scott, 
Clerk.— LJ^  nr.  H.] 

I4dh  November  1832. 

No.  24. — Anderson,  Child  &  Child,  Pursuers,  v. 
Pott  &  McMillan,  Defenders, 

Process — Decreet — Arbitration — Competency—^  reference  hav* 
ing  provided  that  tfte  Lord  Ordinary  should  interpone  his  autho^ 
riiy,  as  eonclusiret  to  the  award  of  the  wersvnan  in  the  reference  i 
and  his  Lordsliip  having  introduced  into  his  interlocutor  ajinding 
alleged  to  exceed  the  mere  repetition  of  the  decreet-arbitral — Held 
competent  to  comfdain  agaitist  his  interlocutor  to  the  Courts  not" 
withstanding  of  the  provision  that  it  sliould  be  final,  on  the  ground 
ihtu  he  had  exceeded  the  findings  of  the  decreet-arbilraU 


In  August  1822,  the  pursuers  brought  against  the 
defenders  a  forthcoming,  upon  two  arrestments  on  a 
dependence  \B\d,jurisdictiomsfundand€e  causa,  in  1805 
and  1807,  against  certain  debtors  of  Wood,  a  foreign 
owner  of  two  vessels,  against  whom  they  had  raised  an 
action  for  £1626,  with  interest  from  1800,  and  for 
whom  the  defenders  were  cautioners.  By  an  amend- 
ment of  the  libel,  the  sum  claimed  had  been  raised  to 
£2469,  with  interest  from  1805.  And  after  two  re- 
ports from  an  accountant,  and  various  other  proceed- 
ings, the  pursuers  had  obtained  (23d  February  1822,) 
interim  decree  against  Abiel  Wood  for  £2005,  witn 
interest  from  1805,— the  subject  of  the  action  of  forth- 
coming. 

Pott  and  McMillan  g^ve  in  defences  as  follows  :— 
I.  In  regard  to  the  freight  arrested  of  the  ship  Diana, 
the  defenders  have  already  lodged  in  the  hands  of  the 
opposite  agent,  all  their  accounts  and  vouchers ;  and 
being  willing  to  account  for  the  balance,  no  more  is 
requisite  to  be  stated.— II.  In  regard  to  the  ship 
Union,  the  defenders  have  to  state — 1st,  That  the 
bond  of  caotion  is  not  produced.  2d,  That  the  ves- 
sel in  question  was  arrested  on  a  depending  action  on 
28th  May  1807.  Her  arrestment  was  loosed  during 
the  dependence,  which  still  continues;  and  the  in- 
terim decree  founded  on  was  not  pronounced  till 
1822.  Had  the  ship  remained  under  arrestment  all 
that  time  (15  years),  she  would  have  been  worth  no- 
thing. Sd,  To  what  share  of  this  ship  the  pursuers 
may  be  entitled,  or  whether  to  any  part  of  it,  the  de- 
fenders do  not  know.  That  will  depend  on  the  pur- 
suers showing  what  share,  if  any,  Mr  Abiel  Wood 
held. 

'<  The  Lord  Ordinary  (12tli  June  1823,)  haying  heard  parties' 
procurators,  ordainB  the  defenders  to  make  payment  to  the  pur- 
suers of  the  interim  sum  of  £500  Sterling,  to  account  of  the 
sums  sued  for,  and  that  within  three  weeks  from  this  date ;  and 
if  not  then  paid,  finds  them  liable  in  the  expense  of  extracting 
an  interim  decree  therefor,  and  decerns ;  and,  quoad  ultra,  or- 
dains the  defenders  to  give  in  objections  to  the  accounts  pro- 
duced for  the  pursuers,  and  that  within  ten  dajTS."* 

The  parties  afterwards  referred  the  misters  at  issue, 
except  the  expenses,  to  arbitration,  agreeing  that  tho 
award  should  have  the  authority  of  an  interlocutor  by 
the  Lord  Ordinarv  interponed  to  it,  and  that  such  in- 
terlocutor should  be  conclusive.  And  on  the  8th  of 
June  1831,  the  referees  issued  the  following  award  :-* 

"  In  pursuance  of  the  authority  herein  contained  and  giren  to 
Hi,  we,  the  undersigned,  appointed  Mr  Peter  Ellis  of  Lloyd's 
Coffee-house,  in  the  city  of  London,  merchant,  to  be  the  overs- 
man  ;  and  farther,  proceeded,  in  the  presence  of  the  aforesaid 
oversman,  to  read  und  examine  carefully  the  various  papers,  do- 
cuments and  vouchers  put  in  and  submitted  to  us ;  and  having 
well  considered  and  weighed  the  same,  together  with  the  whole 
case  referred  to  us,  do  determine  and  award,  that  the  within 
named  Messrs  Pott  and  McMillan,  are  liable  to  account  for  and 
pay  to  the  pursuers,  for  Abiel  Wood*s  part,  or  share  of  the 
freight  of  the  ship  Diana,  aforesaid,  the  sum  of  ^342,  18.  1^., 
say,  three  hundred  and  forty- two  pounds  eighteen  shillings  and 
three  halfpence,  and  no  more.  And.  we  farther  determine  and 
award,  that  the  within -named  vessel,  Union,  was,  at  the  time  of 
the  arrest,  of  the  value  of  £S>95,  say,  three  hundred  and  ninety- 
five  pounds,  and  no  more.  All  which  we  hereby  report  to  the 
Lord  Ordinary,  as  required  of  us,**  &c 

And  accordingly, 

«  The  Lord  Ordinary  (14th  February  1832,)  having  heard 
the  counsel  of  the  parties,  remits  the  cause  to  the  referees  and 
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oversman,  in  order  that  they  may  explain,  Fim,  Whether  they 
intend  that  the  sums  for  which  they  found  Messrs  Pott  and 
McMillan  were  liable  to  account,  were  to  be  in  addition  to  the 
sum  of  ^500  Sterling,  paid  under  the  interim  decreet  of  this 
Court  or  not ;  and,  Second,  Whether  they  had  any,  and  if  any, 
what  intention  with  regard  to  interest  on  the  capital  sums  which 
they  found  to  be  due.** 

Against  this  interlocntor,  a  reclaiming  note  was 
presented.     At  advising, 

**  \6th  May  1832, — The  Lords  having  advised  the  cause,  and 
heard  coun.seI  for  the  parties.  In  respect  there  is  no  ambiguity 
in  the  award  of  the  referees,  recal  the  interlocutor  of  the  Lord 
Ordinary  submitted  to  review,  and  remit  to  the  Lord  Ordinary 
to  apply  that  award,  and  proceed  further  in  the  case  as  to  his 
Lordship  shall  seem  just,  and  decern*" 

Thereafter, 

<<  The  Lord  Ordinary  (24th  May  1832,)  interpones  his  au- 
thority to  the  award  of  the  judicial  referees  and  oversman,— - 
finds,  in  terms  of  said  award,  that  the  defenders,  Messrs  Pott 
and  McMillan,  and  Francis  Pott  and  Andrew  McMillan,  as  indi- 
viduals, are  liable  to  account  for,  and  pay  to  the  pursuer,  for 
Abiel  Wood*s  part  or  share  of  the  freight  of  the  ship  Diana,  the 
sum  of  ^£342,  18.  1|^.  Sterling;  and  farther,  that  the  vessel 
Union  was,  at  the  time  of  the  arrest,  of  the  value  of  ^£395  Ster- 
ling :  Therefore  decerns  against  the  said  defenders,  for  payment 
to  the  pursuers  of  the  said  sum  of  £04%  18.  1^.  Sterling,  to- 
gether with  interest  thereon,  at  the  rate  of  five  per  centum  per 
annum,  from  the  Ist  day  of  June  1805,  till  paid  :  Decerns  also 
against  the  said  defenders,  fur  payrtient  to  the  pursuers  of  the 
sum  of  j£395  Sterling,  together  with  interest  thereon,  at  the 
rate  of  five  per  centum  per  annum,  from  the  7th  day  of  April 
1807,  till  paid  :  Finds  the  pursuers  entitled  to  the  expenses  in- 
curred by  them,  with  the  exception  of  the  expenses  incurred  in 
the  reference ;  remits  the  account  thereof,  when  lodged,  to  the 
auditor  to  tax  and  report** 

The  defenders  reclaimed,  praying  the  Court  to 

**  alter  the  interlocutor  submitted  to  review,  except  in  so  far  as 
the  Lord  Ordinary  thereby  interpones  his  authority  to  the  award 
of  the  judicial  referees  and  oversman  ;  to  find  that  the  sum  of 
£34%  18.  1^.  Sterling,  specified  in  the  said  award,  is  the  to- 
tal amount  for  which  the  complainers,  at  the  date  of  the  award, 
were  liable  to  account  to  the  respondents,  in  respect  of  Abiel 
Wood's  share  of  the  freights  of  the  ship  Diana ;  and  that  the 
complainers  are  liable  to  account  to  the  respondents  for  the  sum 
of  ^395  Sterling,  specified  in  said  award,  and  no  more,  as  the 
value  of  the  vessel  Union,  at  the  time  of  the  arrestment ;  far- 
ther, to  find  that,  to  account  of  these  sums,  the  complainers  are 
entitled  to  take  credit  for  whatever  sums  they  can  instruct  as 
having  been  paid  as  interim  payments,  and  in  particular,  for  the 
sum  of  £500  Sterling,  paid  on  12th  July  1824,  to  Roylance 
Child,  one  of  the  pursuers,  but  the  receipt  for  which  was  with>. 
drawn  by  the  pursuers,  and  the  document  therefore  was  not  be^ 
fore  the  referees,"  8ec 

At  advising,  the  pursuers  objected  to  the  considera- 
tion of  the  note,  on  the  ground  that  the  interlocutor 
of  the  Lord  Ordinary  was  conclusive,  by  agreement 
of  parties,  and  could  not  be  touched,  even  though 
ill-founded. 

The  Lord  Justice-  Clerks  although  not  prepared  for  the  objec- 
tion, could  see  no  difficulty  in  repelling  it.  The  sole  object  of 
the  reference  had  been  to  prevent  litigation  in  Court.  There 
was  no  mention  of  the  Lord  Ordinary  as  oversman.  The 
arbiters  themselves  were  empowered  to  appoint  one,  and  they 
had  done  so  in  limine.  The  parties  had  consented  that  the 
Lord  Ordinary  should  decide  without  further  investigation  or 
inquiry.  He  was  bound  to  repeat  the  award,  although  the  ques- 
tion of  expenses  had  been  reserved  for  his  after  consideration. 
But  all  questions  of  interest  fell  to  be  determined  by  the  award. 
So  the  parties  were  dearly  entitled  to  complain  against  the  in- 
terlocutor, that  it  was  not  in  terms  of  the  award.  This  pre- 
liminary objection  oould  not  be  sustained. 


Lord  Meadawbank  did  not  regard  the  matter  in  the  same  light. 
It  appeared  that  the  parties  had  agreed  to  leave  to  arbitration 
simply  the  accounts  of  the  freight  of  the  one  ship,  and  the  value 
of  the  other.  It  was  out  of  the  question  to  say  that  the  Lord 
Ordinary  was  merely  to  repeat  the  decision  of  the  arbiters.  He 
was  called  on  Co  do  more, — ^to  interpone  his  authority  duly  to 
what  was  the  true  import  and  substance  of  their  decision.  Now, 
they  had  found  the  real  freight  and  value  of  the  vessels ;  and  the 
interlocutor  of  the  Lord  Ordinary  had  just  drawn  the  necessary 
inference  regarding  the  interest  from  that  finding.  He  did  not 
say  that  he  agreed  with  the  Lord  Ordinary  in  his  opinion.  But 
the  Lord  Ordinary  had  just  carried  out  the  finding  to  its  result. 
He  had  gone  too  far  in  regard  to  the  interest.  But  the  investi- 
gation into  the  propriety  of  his  finding,  seemed  to  be  precluded 
by  the  consideration  that  he  bad  truly  done  no  more  than  regu- 
late the  interest  by  the  dates  fixed  by  the  arbiters.  As  to 
the  former  judgment  of  the  Court,  the  case  had  been  brought 
up  on  the  ground  that  the  Lord  Ordinary  had  not  done  what 
had  been  contemplated  bv  the  parties.  He  had  stepped 
out  of  his  way,  and  remitted  for  an  explanation  of  the  award. 
A  note  had  been  presented.  And  the  Court  had  remitted 
to  recal,  in  respect  that  there  was  no  ambiguity  in  the  award. 
But  an  award  might  have  no  ambiguity  in  it,  and  yet  be  con- 
fidently construed  in  two  opposite  ways,  by  two  different  per- 
sons.    So  the  true  meaning  remained  to  be  determined  still. 

Lord  Cringletde  concurred  at  present  with  Lord  Meadowbank, 
in  dissenting  from  the  finding  of  the  Lord  Ordinary.  But  as 
he  was  not  disposed  to  shut  out  the  light,  he  would  repel  the 
preliminary  objection  now  pleaded. 

The  Court 

**  Repel  the  preliminary  objection  to  the  competency  of  this 
application  for  review  of  the  Lord  Ordinaiy's  interlocutor,  and 
upon  the  merits  of  the  cause,  and  claims  of  the  parties  here  at 
issue :  Before  further  advising,  apiMiint  the  parties,  before  fur- 
ther answer,  to  put  in  minutes  of  their  arguments  relative  to 
the  claims  for  interest  here  at  issue ;  and  these  minutes  to  be 
lodged,"  && 

Second  Division. — Lord  Ordinary,  Mackenzie. — Ad.  Green- 
shields. — Ali.  Forsyth,  H.  J.  Robertson. — William  Patrick, 
W.S.,  and  Andrew  Bayne,  Agents.— Mr  Ferguson,  Clerk.^* 
IT.  C] 

15M  November  1832. 

No.  25. — John  Sibbald  and  Son,  Pursuers,  v. 
John  Hay,  &c.,  Defenders. 

Obligation — Bankrupt— Creditors — Discharge — A  party,  when 
bankrupt,  having  assigned  a  quantity  of  furniture  to  an  indivi" 
dual  connected  with  him  in  certain  specukUions,  under  burden 
of  paying  the  account  of  a  specijied  individual;  and  the  general 
creditors  having  sanctioned  this,  and  discharged  the  assignee  on 
payment  of  £150  f  and  the  assignee  having  taken  advantage  of 
this,  anU  sold  the  fumiiure-^Held,  that  he  was  bound  by  said 
deed  to  pay  said  account* 

David  Walker  of  the  Agency  Office,  Edinbui^h, 
and  the  late  James  Cooper,  upholsterer  there,  were  in 
the  practice  for  many  years,  of  furnishing  houses  in 
town,  letting  them  for  a  limited  period,  and  then  sel- 
ling off  the  furniture  by  public  auction.  The  furni- 
ture was  provided  by  them  mutually.  Cooper  exe* 
cuted  a  deed  of  assignation  and  obligation  on  the  7th 
March  1829  in  favour  of  Walker,  wherebv  he  con- 
veyed, inter  alia,  his  whole  right  to  the  said  household 
furniture,  &c.,  contained  in  various  dwelling-houses, 
together  with  as  much  as  would  furnish  a  house  twice 
over  in  Great  King  Street,  under  the  obligation  that 
Walker  should  pay  the  rents  and  taxes  of  said  houses, 
and  also  '*  to  Mr  Sibbald,  ironmonger,  his  account,*' 
(amounting  to  £276,)  *'  for  articles  furnished  to  me, 
and  which  form  part  of  the  furniture  hereby  conveyed." 
Cooper  died  on  the  12th  March  thereafter,  when  it 
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was  discoTered  that  he  was  insolvent.     Several  meet- 
ings of  his  creditors  were  held,  and  Walker  claimed 
on  his  estate  for  d£6260.     The  furniture  conveyed, 
was  sold  in  April  for  £2900,  tinder  the  reservation  of 
the  rights  of  all  parties.     In  January  1830,  a  trast- 
disposition  was  executed  by  the  creditors  in  favour 
of  John  Hay,  stockbroker  in  Edinburgh,  who  chal- 
lenged the  assignation  to  the  furniture  by  Cooper,  in 
Walker*8  favour.      To  prevent  its  reduction  being 
tried.  Walker  offered  to  pay  £150,  and  waive  all  right 
to  rank  on  Cooper's  estate.    This  offer  was  agreed  to, 
and  the  matter  was  compromised  by  a  mutual  dis- 
charge to  Walker,  by  the  trustee  and  the  creditors,  of 
all  claims  against  him,  and  of  all  right  to  challenge 
the  said  deed  of  assignation,  reserving,  however,  all 
claims  which  any  of  the  creditors  might  hare  indivi' 
dually  against  Walker.     Sibbald  and  Son  thereafter 
raised  an  action  against  the  trustee  and  Walker,  for 
payment  of  their  account,  and  pleaded — I.   The  de- 
fender, Mr  Walker,  is,  in  consequence  of  the  connec- 
tion between  him  and  Mr  Cooper,  liable  in  payment 
of  the  pursuers'  account,  for   furnishings   put   into 
the  houses  specified  in  the  condescendence,  he  hav- 
ing stipulated  to  be  a  participator  in  the  profit  de- 
rived  from  the  hire  of    the  houses  let. — II.    The 
assignation  containing  the  stipulation   in    the  pur- 
suers'  favour  having  been  completed   by  delivery, 
and   the  defender   having   taken  possession  of  the 
furniture  assigned,  the  pursuers  acquired  a  jus  qua- 
sUum  to  payment  of  their  account  from  the  defender, 
from  which  he  was  not  entitled  afterwards  to  re- 
sile ;  and  no  compromise  or  agreement  between  the 
defender  and  Mr  Cooper's  general  creditors,  to  which 
the  pursuers  were  no  parties,  could  affect  the  pursu- 
ers' right,  even  had  such  compromise  or  agreement 
been  to  the  effect  of  setting  aside  the  assignation  in 
ioto. — III.  The  defender  is,  at  all  events,  in  virtue  of 
the  special  stipulation  and  condition  contained  in  said 
assignation,  completed  by  delivery  and  possession  of 
the  furniture  of  which  he  has  got  the  benefit,  and  in 
the  whole  circumstances  of  the  case,  bound  to  pay  the 
pursuers'  account  now  sued  for.     Answered — I.  The 
matter  is  res  inter  alios, — II.  Tlie  assignation  libelled 
on,  not  having  been  accepted  by  the  defender,  nor  act- 
ed on  in  any  shape,  but  repudiated  by  the  trustees  of  Mr 
Cooper,  on  the  terms  on  which  it  was  granted  to  the 
defender,  can  afford  no  ground  whatever  for  the  pre- 
sent action. — III.  The  pursuers,  after  joining  the  ge- 
neral body  of  creditors  in  their  common  measures, 
and  after  the  defender  has  been  discharged  by  the 
trustee  appointed  by  the  creditors  and  trust-disponees 
of  Mr  Cooper,  on  conditions  of  which  the  pursuers 
have  t4ikeo  the  benefit,  are  not  entitled  to  insist  in  the 
present  action  against  the  defender. — IV.  The  pur- 
suers are  not  entitled  to  demand  implement  of  the 
defender  s  obligations  to  Mr  Cooper,  by  the  assigna- 
tion libelled  on,  withont  implementing  Mr  Cooper's 
counter  obligations  by  that  deed  to  the  defender,  to 
provide  as  much  furniture  as  would  furnish  a  house 
twice  over  in  Great  King  Street. 

Lord  Medwyn,  on  22d  May  1832,  pronounced  this 
interlocutor  :— 

"  Having  resumed  consideration  of  the  debate,  and  advised 
the  process — Finds,  that  on  7th  March  1829  the  late  James 


Cooper  executed  in  favour  of  the  defender  an  assignation  of  the 
household  furniture,  and  other  effects,  in  certain  specified  houses, 
in  so  far  as  he  had  right  thereto,  *  in  consideration  of  the  ad- 
vances already  made  to  roe,  and  for  my  behoof,  by  the  said 
David  Walker,  and  of  the  obligation  under  which  he  lies  for  me 
in  respect  of  bills  still  current,  and  further,  in  consideration  of 
the  obligation  come  under  by  him  as  after  expressed  :*  Finds 
that  the  obligation  here  referred  to  is,  that  the  defender  shall  be 
bound  to  pay  the  rent  and  taxes  due  for  the  said  houses ;  *  and 
also,  to  pay  to  Mr  Sibbald,  ironmonger,  his  account  for  articles 
furnished  tome,  andwhiob  form  part  of  the  furniture  hereby 
conveyed:*  Finds,  that  on  12th  March  1829,  Mr  Cooper  died, 
and,  as  is  alleged  by  the  defender,  without  fulfilling  all  the  obli- 
gations incumbent  upon  him :  Finds,  that  upon  this  it  was  com- 
petent for  the  defender  to  insist  upon  the  representatives  of 
Cooper,  that  is,  his  creditors,  giving  full  implement  of  thecou?i- 
ter  obligation,  otherwise  that  be  was  no  longer  bound  by  it,  but 
if  be  did  not  thus  rescind  the  agreement,  but  took  the  benefit  of 
it,  he  cannot  refuse  fulfilment  of  it  on  his  part  in  favour  of  a 
third  party,  on  the  ground  that  full  implement  has  not  been  ob- 
tained from  Mr  Cooper :  Finds  that  the  creditors  of  Mr  Cooper 
objected  to  this  assignation  as  reducible  at  their  instance,  and 
refused  to  permit  the  defender  to  take  possession  of  the  furni- 
ture assigned ;  and,  accordingly,  in  the  trust-deed  for  the  general 
behoof,  which  was  executed  in  favour  of  Mr  John  Hay,  as  trus- 
tee, powers  were  specially  granted  to  him  *  either  to  reduce  and 
set  aside  the  assignation,  or  to  compound  and  transact  all  ques* 
tions  thereanent  with  the  defender  :*  Finds  that  this  matter  was 
settled  by  a  compromise,  which  was  reduced  to  the  form  of  a 
mutual  discharge,  dated  27th  May  1830,  whereby  the  defender 
agreed  to  pay  the  sum  of  ^150,  and  abandon  all  right  of  ranking 
on  Mr  Cooper's  estate,  while,  On  the  contrary,  the  trustee  dis- 
charges all  claims  which  the  creditors  might  *  or  may  have  against 
bim,  the  said  David  Walker,  either  under  or  with  reference  to 
the  foresaid  assignation  g^nted  by  the  said  James  Cooper  to  him, 
or  otherwayS  :'  Finds  that  the  trustee  thus  discharged  the  right 
of  challenging  this  assignation,  and,  for  the  consideration  agreed 
on,  left  the  defender  in  possession  of  the  furniture  so  assigned : 
Finds  that  in  this  discharge  there  is  a  clause  declaring  that  it  is 
not  to  affect  or  discharge  any  separate  claim  which  any  of  the 
said  creditors  may  consider  that  they  individually  may  have,  and 
from  the  previous  correspondence  it  is  ascertained  that  this  clause 
was  put  in  with  a  view  to  the  present  claim,  which,  accordingly, 
is  not  affected  by  said  discharge :  Finds  that  by  a  letter  from  the 
trustee,  31  st  March  1830,  that  the  claim  of  the  pursuers  was  not 
ranked,  on  the  ground  that  they  were  entitled  to  payment  from 
the  defender,  as  he  had  acted  upon  Mr  Cooper's  assignation,  in 
which  payment  of  it  is  provided  for:  Finds  that  the  defender 
having  taken  the  benefit  of  this  assignation,  must  be  bound  to 
fulfil  the  obligation  in  favour  of  the  pursuers,  which  was  one  of 
its  conditions,  and  therefore,  that  he  must  be  liable  for  such  ar- 
ticles as  they  furnished  to  Mr  Cooper,  and  which  form  part  of 
the  furniture  conveyed  by  the  foresaid  assignation ;  appoints  the 
pursuers  to  put  in  a  state  of  their  claim  in  terms  of  this  finding.'* 

Walker  reclaimed.    At  advising, 

Lord  Balgrtnf  said  that  he  thought  the  interlocutor  right. 
All  the  parties  were  here, — the  deed  was  mutual;  and  if  the  cre- 
ditors and  the  trustee  have  done  wrong.  Walker  may  have  re- 
dress against  them.  The  assignation  bv  Cooper  was  executed 
when  he  was  bankrupt,  and  created  Walker  a  trustee,  under  all 
the  obligations  therein  contained.  The  creditors  could  have 
challenged  it,  but  the  whole  of  them  acknowledged  the  prefer- 
ence of  Sibbald  and  Son.  The  discharge  and  the  correspon- 
dence proved  it,  and  Walker  bad  no  right  qow  to  say  that  he 
would  not  pay  their  account.  It  was  Walker's  interest  to  get 
the  furniture,  and  sell  it,  as  he  knew  he  could  dispose  of  it  to 
greater  advantage  than  any  other  person.  Had  this  not  been 
done,  it  would  have  been  thrown  into  the  general  fimd. 

Lord  Gillies  differed  from  Liord  Balgray.  The  assignation 
was  granted  by  Cooper  when  he  was  banKrupt,  and  therefore 
was  good  for  nothing.  He  could  not  see  why  one  creditor  was 
to  get  full  payment  of  208.  per  pound,  whilst  the  others  were 
only  to  draw  2s.  6d.  He  could  not  conceive  what  motive  the 
trustee  had  for  granting  the  dischaige.    He  was  lure  that  he 
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did  not  understand  tbat  Sibbald  and  Son  were  to  have  a  claim 
aguinst  Walker. 

Lord  PrentUtU.^^The  transaction  is  anomalous.  Both  Wal- 
ker and  Sibbaid  got  an  advantage  by  iL  It  is  settled  by  a  com- 
promise by  the  creditors,  and  we  cannot  touch  it. 

Lord  Craigie,  though  certainly  impressed  by  what  Lord  Gil- 
lies said,  yet  was  of  opinion  that  the  matter  rested  entirely  on 
the  agreement  becween  Walker  and  the  creditors,  and  theret'ore, 
^hat  they  must  adhere. 

The  Court  adhered. 

First  Division. — Lord  Ordinary,  Medwyn. — Act.  Skene  and 
Cowan. — AU»  Keay  and  Macallan. — James  Pott,  W.S.,  and 
Ainslie  and  Macallan,  W.S.,  Agents. — Sir  R.  Dundas,  Clerk. 

\5lh  November  1832. 

No.  26. — Ddkb  of  Portland  and  CoMMissiONSRy 
Advocators  and  Pursuers^  v,  John  Grav  and 
Others,  Respondents  and  Defenders, 

Fishings — Lobsters — Regalia — Circunutancet  in  which  held^  that 
an  exclusive  right  to  fish  lobsters  in  the  seof  is  not  carried  bjf  a  grant 
cum  piscationibus  salmonum  aliorumque  piscium,  where  pre" 
scriptive  exclusive  possession  has  not  followed. 

The  Duke  of  Portland  is  proprietor  of  the  barony 
of  FuUerton,  and  was  infeft  in  virtue  of  a  charter  from 
the  Prince,  dated  5th  July  1815,  in 

*'  Totas  et  integras  terras  et  Baroniam  de  FuUerton,  compre- 
henden.  inibi  omnes  et  singulas  terras  piscationes  aliuque  sub- 
script, viz.  Totas  et  integras  tres  librat  terrarum  antiqui  extentus 
de  Gailes,  et  viginti  solidat  terrarum  antiqui  extentus  de  Troon, 
cum  pisctUionibus  salmonum  aliorumque  piscium  de  Troon,  et 
ah  eadem  ad  introitum  aquse  de  Irvine  et  super  aquam  de  Irvine, 
cum  retibus  alijsque  instrumentis  usitat  et  consuet.  ad  guttar 
dictae  aqus  ubi  fluit  et  defluit  super  Mare  Occidentale  et  directe 
superius  ascenden.  diet,  aquam  de  Irvine  per  totas  bondas  diet, 
terrarum  de  FuUerton,  ex  utraque  parte  dictae,  cum  lie  cruives 
dam  et  molendino  fullonis  de  FuUerton  et  pertinen.  earund.  Et 
totas  et  integras  viginti  librat  terrarum  de  Corsbie,  (quarum 
parva  insula  ibidem  adjacen.  vocat  Lady  Isle,  jacen.  in  Mari 
Occidentali  est  pars  et  pertinen,)  cum  turre  et  fortaUcio  de 
Corabie  molendino  granario  et  multuris  ejusdem,  cum  piscationi- 
bus salmonum  aliorumque  piscium,  super  Mare  Occidentale  apud 
lie  Outcraig  et  aUas  partes  juxta  diet,  terras  de  Corsbie,  cum 
pertinen.  ijusdem  adjacen.** 

His  Grace*8  predecessors  had  been  infeft  in  similar 
terms  from  1707  downwards.  In  1827,  a  petition  was 
presented  to  the  i^heriff  of  Ayrshire,  by  his  Grace  and 
lactor  against  the  respondents,  white  sea  fishermen  re- 
siding at  Troon,  and  who  earned  their  livelihood  by 
catching  lobsters  and  other  fish  in  the  west  sea  along 
the  coast  of  Ayrshire.  The  petition  set  forth,  that 
bis  Grace  was  proprietor  of  the  above  lands,  and  of 
the  lobster  and  other  fishings  along  the  coast  and  near 
the  shores,  and  prayed  the  Sherifl:  to  find  that  the  re- 
spondents 

**  have  no  right  or  title  whatever  to  fish  or  take  lobsters  upon 
any  part  of  the  noble  petitioner's  property  aforesaid,  or  on  or 
near  to  the  shores  thereof,  and  interdict,  prohibit,  and  dischai^e 
them  from  doing  so,  or  in  any  way  interfering  with  said  lobster- 
fishing,  or  grounds  upon  which  the  same  are  caught  or  taken,  or 
from  otherways  molesting  the  noble  petitioner  and  bis  tenants  in 
the  said  fishings  in  all  time  coming :  Find  the  said  defendera, 
conjunctly  and  severally,  liable  to  the  petitioner  in  j610  Sterling, 
for  previous  aggression  and  value  of  lobsters  already  carri^ 
away.** 

In  defence,  the  respondents  contended — I.  That  his 
Grace  had  no  title  to  pursue,  in  respect  fishings  in  the 
sea  and  shores  thereof  were  inter  res  communes  by 
the  Roman  law,  and  irUer  regalia  by  the  law  of  Scot- 


land,— held  by  the  Crown  in  trust  for  the  use  of  the 
public,  which  was  exclusive  of  any  private  right  in  any 
subject. — II.  That  the  grant  cum  piscationibus,  which 
the  pursuer  held,  could  at  most  extend  only  to  salmon 
fishing. — III.  That  even  as  to  salmon,  the  right  to  fish 
for  them  within  sea  mark  was  a  jus  regaie,-^lV»  It 
was  objected,  that  in  so  far  as  the  interdict  applied  to 
fishing  in  or  near  to  the  shores  of  the  sea,  the  question 
being  of  a  maritime  nature,  the  Sheriff  had  no  juris- 
diction, and  that  it  was  equally  incompetent  before 
him,  as  being  in  truth  an  action  of  declarator. — V.  It 
was  denied  that  the  defenders  had  interfered  with  any 
private  lobster  fishings  of  the  pursuer. — VI.  It  was 
averred  that  the  defenders  bad  been  in  the  uninter- 
rupted practice  of  fishing  lobsters  along  the  coast  and 
west  sea,  for  more  than  40  years.  The  Sheriff-sub- 
stitute, without  disposing  of  the  preliminary  pleas, 
appointed  (18th  December  1827,)  a  condescendence 
and  answers  to  be  lodged ;  and  thereafter,  on  1 9th 
February  1828,  he  allowed  a  proof  to  both  parties, 
and  meantime,  continued  the  interdict  which  had 
been  previously  granted.  A  reclaiming  petition  for 
the  defenders  was,  on  11th  March  1828,  refused  by 
the  Sheriff-substitute ;  and  upon  an  appeal  to  the 
Sheriff,  he,  on  22d  July  1828,  pronounced  this  inter- 
locutor : — 

'*  Having  considered  this  process,  the  Sheriff-substitute,  as 
advised  by  bim.  Finds  that  the  noble  pursuer's  titles  contain  an 
ample  clause,  cum  piscationibus  salmonum  aliorumque  piscium,*' 
along  the  **  rocks,  bays,  and  coasts  of  bis  properties  libelled : 
Finds,  that  although  this  might  not  be  extended  to  indude  or- 
dinarjr  sea  fish,  which  are  perpetually  shifting  their  places,  it 
may  fairly  be  held  to  reach  lobsters,  which  usually  haunt  rocks 
and  bays  near  the  shore,  and  have  thus  a  sort  of  fixed  locality, 
resembling  in  some  measure  oyster  and  mussel  scalps,  which  are 
generally  private  property :  Finds  that  the  jurisdiction  of  the 
Judge  Ordinary  of  the  county  is  competent  to  this  matter: 
Finds,  however,  that  the  noble  pursuer  baa  not,  in  his  conde- 
scendence, been  sufficiently  explicit  in  describing  and  limiting 
the  fishing  ground  for  lobsters  which  he  claims,  so  as  to  show 
distinctly  the  nature  and  bounds  of  his  right,  and  so  as  exactly 
to  define  the  interdict  which  may  be  permanently  granted :  There- 
fore, before  further  answer,  appoints  him  to  put  in  an  additional 
condescendence,  stating  distinctly  the  local  extent  and  nature  of 
his  claim,  and  referring  to  a  hand-sketch  to  be  taken  of  the 
premises ;  and  remits  to  the  Sberiff.substitute  afterwards  to 
allow  a  proof,  and  to  do  otherwise  as  he  shall  think  just." 

A  condescendence  and  answers  were  lodged,  and 
a  proof  led.  That  for  the  pursuer,  established  tbat 
the  lobster  fishings  along  the  coast,  and  in  those 
places  mentioned  in  the  petition  for  interdict,  had  al- 
vrays  been  understood  as  exclusively  belonging  to 
the  estate  of  FuUerton :  That  they  had  been  let 
to  tenants  as  lobster  fishings  by  the  proprietors  of 
that  estate,  for  more  than  forty  years;  and  that 
when  any  other  persons  attempted  to  fish  in  these 
places  for  lobsters,  they  were  interrupted  by  the  pro- 
prietor. None  of  the  witnesses,  however,  could  con- 
descend upon  the  names  of  any  persons  who  had  been 
so  interrupted.  It  was  likewise  proved,  that  the  sal- 
mon and  tobUer  fishings  in  question,  including  those 
on  the  Black  Rock  and  Lady  Isle  (near  three  miles 
distant  from  the  shore),  had  been  advertised  and  let 
in  1817,  and  the  rent  was  paid  in  lobsters.  From  the 
proof  for  the  defenders,  it  appeared  that  lobster  fishings 
had  always  been  considered  as  open  to  the  public : 
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That  the  witnesses  had  been  in  the  nninterrupted 
practice  of  catching  lobsters  in  the  sea,  and  along  the 
coa^tt,  in  other  parts  of  Ayrshire,  in  deep  water,  and 
within  sea  mark :  That  they  were  generally  caught 
by  creels,  placed  in  from  one  to  eight  fathoms  water, 
and  not  often  by  hooks  or  cleeks  from  the  rocks : 
That  the  witnesses  had  frequently,  and  whenever  they 
were  so  inclined,  fished  for,  and  caught  lobsters  in  the 
places  in  question,  and  were  not  interrnpted,  although 
they  were  seen  by  the  proprietor  of  the  estate  while 
so  fishing,  to  whom  also  they  had  sold  lobsters.  It 
was  farther  proved,  that  fishing  for  lobsters  did  not 
at  all  interfere  with,  or  injure  the  fishing  for  salmon. 
The  Sherifi^-substitute,  on  llth  September  1829, 
pronounced  the  following  interlocutor  :— 

**  Having  considered  this  process,  with  the  proof  adduced  by 
the  parties,  and  particularly  attended  to  tbe  Sheriff's  interlocu- 
tor of  22d  July  1828,  finds  the  noble  pursuer  has  proven  that 
he  and  bis  predecessors,  in  setting  the  fishings  of  salmon  along 
hi»  coast,  also  gave  the  tenants  a  right  to  fish  lobsters,  particu- 
larly off  the  Black  Rock  and  towards  the  Troon,  and  that  they 
paid  a  rent  in  kind  to  the  proprietor  for  upwards  of  forty  years : 
Finds  that  the  defenders  have  failed  to  prove  a  prescriptive  right 
to  fish  lobsters  within  said  bounds,  and  therefore  declares  the 
interdict  granted  in  the  interlocutor  of  19th  February  1828  per- 
p«;taal :     Finds  the  defenders  liable  in  expenses." 

A  reclaiming  petition  for  the  defenders  having  been 
refused,  they  appealed  to  the  Sheriff;  who  on  24th 
November  1829,  pronounced  the  following  interlocu- 
tor and  note  :-^ 

'*  The  Sheriff  having  eonsidered  this  process,  the  Sheriff- 
labstitute,  as  advised  by  him,  alters  the  interlocutor  complained 
of;  recals  the  interdict;  iissoilzies  the  defenders  from  this  pro- 
cess ;  and  decerns :    Finds  the  pursuer  liable  in  expenses ;  al- 
lows an  account  thereof  to  be  given  in,  and  when  given  in,  re- 
mits the  same  to  the  Auditor  to  tax,  and  report ;  and  appoints 
tbe  Sheriff-substitute  to  modify  and  decern  for  the  same. — A^oie, 
—The  Sheriff  is  sensible  how  much  the  above  judgment  is  at 
variance  with  the  views  which  he  intimated  (perhaps  rather 
prematurely)  in  his  interlocutor  of  22d  July  1828.     But  his 
opinion  is  now  considerably  changed,  from  the  investigation  and 
discussion  which  have  since  taken  place ;  in  particular,  with  re- 
gard to  the  habits  of  the  animal  in  question,  and  tbe  manner  of 
catching  it.     He  was  formerly  under  the  impression  (as  he  then 
iotimated)  that  tbe  lobster  remained  nearly  fixed  in  its  local  po- 
sition among  the  rocks  attached  to  the  shore,  and  that  it  was 
necessary  in  catching  it  to  land  and  seize  it  among  these  rocks, 
whereas  he  now  finds  from  the  proof,  that  it  is  caught  by  sink- 
ing baskets  or  creels  properly  baited,  sometimes  a  considerable 
way  from  the  shore,  and  in  pretty  deep  water,  and  by  persons 
who  never  leave  their  boat,  but  remain  all  the  while  afloat  in 
the  open  sea.     This  seems  to  take  the  lobster  from  the  class  of 
localized  or  semi-domesticated  animals  (such  as  pigeons  in  a 
pigeon-house,  bees  in  a  hive,  rabbits  in  a  warren,  fish  in  a  pond, 
or  oysters  in  a  scalp),  and  to  place  it  among  the  fttra  naiurtg, 
like  game  on  land,  or  common  fish  in  rivers  or  the  sea,  which 
last  are  not  the  subject  of  property  till  caught ;  then  no  author!- 
t/i  either  of  statute,  institutional  writer,  or  judicial  determina- 
tion, has  been  produced,  recognising  lobsters  as  the  subject  of 
private  property.     If  persons  in  pursuit  of  this  animal  land  on 
rocks,  the  private  property  of  the  noble  pursuer,  it  may  be  a 
qae^tion  whether  he  may  prevent  this  as  a  trespass.     But  the 
Sheriff  cannot  see  sufficient  grounds  for  granting  the  interdict 
craved,  on  the  ground  of  a  right  of  property  in  the  animal  in 
question.     Tbe  point  is,  however,  important  and  new,  and  de-* 
wryes  the  consideration  of  a  Superior  Court.     The  question  of 
bygone  usage  does  not  seem  material.     Were  the  right  of  pro- 
perty made  out,  it  could  not  be  lost  by  occasional  trespass  upon 
it.    On  tbe  other  hand,  if  it  does  not  exist  by  statute  or  com- 
ooD  IaW|  it  cannot  be  acquired' by  the  usage  of  granting  private 


leases  of  the  right  of  fishing  to  individuals  which  the  public  had 
no  knowledge  of,  nor  interest  to  challenge." 

His  Grace  and  Commissioners  presented  an  advo- 
cation, and  also  bronght  an  action  of  declarator,  con- 
cluding that  it  should  be  found  and  declared 

"  that  the  noble  pursuer  has  the  exclusive  and  undoubted  right 
to  fish  for,  and  catch  lobsters  along  the  coast  of  the  said  lands 
and  estates  of  FuUerton,  Troon,  and  others,  and  among  the 
rocks,  and  in  the  bays  of  the  said  coast,  either  by  himself  or  his 
tenants  or  servants ;  and  it  being  so  found,  it  ought  farther  to 
be  found  and  declared,  by  decree  foresaid,  that  tbe  said  John 
Gray,  senior,  John  Gray,  junior,  and  James  Gray,  have  no  right 
to  fish  for,  catch,  and  carr^  away  lobsters  from  the  said  coast, 
or  the  rocks  and  bays  within  the  same ;  and  the  said  John  Gray, 
senior,  John  Gray,  junior,  and  James  Gray,  and  all  others, 
ought  and  should  be  decerned  and  ordained,  by  decree  foresaid, 
to  desist  and  cease  from  fishing  for,  catching,  or  carrying  away 
lobsters  therefrom  in  time  coming." 

There  was  also  a  conclusion  for  damages  and  ex- 
penses. On  the  other  hand,  the  defenders  presented 
an  advocation  of  the  interlocutors,  particularly  those 
of  19th  February,  llth  March,  and  22d  July  1829,  so 
far  as  they  might  be  held  as  deciding  the  question  of 
title  or  jurisdiction,  or  in  any  other  vray  be  hostile  to 
them.  These  several  processes  having  been  conjoined, 
a  record  was  made  up  ;  and  thereafter,  the  Lord  Ordi- 
nary ordered  cases  on  the  pleas  of  relevancy,  and  after- 
wards heard  parties  on  the  proof;  and  upon  advising 
the  cases,  with  debate  on  the  proof,  ordered  the  cause 
to  be  reported  to  the  Court,  and  issued  the  follow- 
ing note  i-^ 

"  The  question  raised  is  new  and  important,  and  it  is  at- 
tended with  considerable  difficulty.  It  has  not  been  decided  in 
any  reported  case,  whether  an  exclusive  right  to  fish  lobsters  on 
the  coast  of  an  arm  of  the  sea,  or  in  a  navigable  river,  can  be 
competently  granted  by  the  Sovereign,  or  acquired  by  a  subject. 
Neither  is  there  any  authority  in  the  text-writers  directly  in 
point.  It  is  settled  law,  that  a  right  to  fish  oysters  and  mussels 
in  the  sea,  from  the  scalp  or  bed  to  which  they  are  attached, 
may  be  appropriated.  Further,  there  are  many  grants  in  Scotch 
charters  of  a  right  of  fishing  of  white  or  floating  fish  in  the 
sea — tbe  legality  of  which,  though  not  expressly  recognised, 
seems  to  have  been  taken  for  granted  repeatedly  in  the  proceed- 
ings of  the  Court ;  and  Stair  and  Erskine,  though  not  very  dis- 
tinct or  explicit  on  the  subject,  incline  to  that  opinion,  liob- 
sters  hold  an  intermediate  place  between  oysters  and  mussels  on 
the  one  hand,  and  floating  fish  on  the  other.  I'hey  have  the 
power  of  locomotion  in  a  great  degree,  but  in  certain  seasons 
they  are  chiefly  found  attached  to  rocks,  or  near  them  ;  and  the 
pursuer  lays  claim  to  the  lobster- fishery  solely  upon  the  foul  or 
rocky  ground  on  the  coast  of  the  barony  of  Fullerton,  and  round 
the  shore  of  the  Lady  Isle.  The  opinions  given  in  the  case  of 
Ramsay  v.  Kelly,  as  reported  by  Lord  fiailes  and  Mr  Tait, 
are  not  satisfactory.  The  Judges  are  not  ogreed  in  principle. 
Some  of  the  dicta  are  now  clearly  untenable,  and  the  decision 
went  on  a  point  which  does  not  occur  here,  viz.  that  the  pur- 
suer had  no  title,  but  the  ordinary  and  invariable  words  of  style, 
eym  piscationibtts — not  in  the  dispositive  clause  of  his  charter, 
but  in  tbe  tenetuias  only — doubts  being  also  entertained  whether 
the  fact  of  possession  was  proved.  The  practice  in  other  feudal 
countries  is  not  uniform  ;  but  in  England  and  Holland  exclu- 
sive rights  of  fishing  in  arms  of  the  sea,  and  navigable  rivers, 
have,  iu  certain  circumstances,  been  sustained.  On  the  other 
hand,  there  is  an  important  specialty  here,  in  favour  of  the  de- 
fenders, that  the  pursuer's  titles  contain  no  express  grant  of  a 
lobster-fishery,  but  of  salmon  and  other  fish,  and  that  circum- 
stance alone  may  perhaps  be  held  as  decisive  in  their  favour. 
The  pursuer  seems  to  have  proved  an  exclusive  possession  in 
himself  and  authors  for  tbe  period  of  prescription,  by  granting 
leases  of  the  lobster  -fishery,  and  in  interrupting  those  who  at- 
tempted to  fish,  to  as  great  an  extent  as  the  nature  of  the  sub- 
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ject  admits,  considering  the  difficulty  of  preventing  encroach- 
ment, and  any  contrary  possession,  with  scarce  an  exception,  baa 
been  clandestine  and  precarious." 

It  was  pleaded  for  the  porsners — I.  Tbe  fishings  in 
qaetttion,  oeing  part  and  pertinent  of  the  lands  and  ba- 
rony of  Fullerton,  situated  in  the  county  of  Ayr,  and 
being  conveyed  in  the  same  charter  with  the  land  itself, 
the  original  application  praying  for  an  interdict,  in  order 
to  protect  the  possessory  right  to  these  fishings*  was 
competently  made  to  tbe  SheriflF  of  that  county.    But, 
at  ail  events,  under  the  present  summons  of  declara- 
tor, with  which  the  advocation  has  been  conjoined, 
the  nature  and  extent  of  the  Duke*s  right  to  these 
fifthings,  which  has  been  unexpectedly  called  in  ques- 
tion in  the  Inferior  Court,  may  be  declared  and  de- 
termined in  the  most  formal  manner.— -I I.  The  inter- 
locutor of  the  Sheriff-depute,  dated  22d  July  1828, 
containing  tlie  findings  quoted  in  article  8th  of  the 
revised  condescendence,  was  allowed  by  the  defen- 
ders to  become  final ;  and  thus,  it  is  res  judicata  that 
the  pursuer's  title,  if  supported  by  possession,  is  suf- 
ficient to  carry  an  exclusive  right  of  lobster.'fishing.— ^ 
III.  The  pursuer,  the  Duke  of  Portland,  and  his  pre- 
decessors and  authors,  having  been  from  a  remote 
period  feudally  invested,  in  rirtue  of  Crown  charters, 
in  the  lands  and  barony  of  Fullerton,  with  the  right 
of  fishing  for  salmon  and  other  fish  therein  described, 
his  Grace  has  thus  a  good  prescriptive  title,  which,  if 
supported  by  possession,  is  sufficient  to  establish  an 
exclusive  right  of  property,  not  only  in  the  salmon- 
fishings,   but  also    in  all  other  fishings  within  the 
limits  therein  mentioned. — IV.  There  is  no  authority 
(but  quite  the  reverse)  for  holding,  that,  under  such 
a  title  as  that  above  quoted,  followed  by  possession, 
a  prescriptive    right  of   property   in    lobster    fish- 
ings cannot   be  acquired. — V.   The   ratio  decidendi 
stated  in  the  note  which  accompanied   the  Sheriff's 
interlocutor  of  24th  November  1829,  is  not  only  quite 
inconsistent  with  the  express  findings  of  the  said  in- 
terlocutor of  22d  July  1828,  which  had  been  allowed 
to  become  final,  but  it  is  contradicted  by  the  proof 
adduced  in  the  Inferior  Court,  and  the  authorities  re- 
ferred to.     On  the  other  hand,  the  said  findings  in 
the  said  final  interlocutor  of  22d  July  1828,  are  com- 
pletely supported  by  the  evidence  adduced  in  the  In- 
ferior Court,  and  other  evidence  now  offered,  by  the 
authority  of  all  writers  on  the  natural  history  of  lob- 
sters, and  by  the  authority  of  the  Legislature  itself, 
which  has  expressly  declared  that  lobsters  *'  do  not 
wander,  but  keep  about  the  coasts." — V I.  The  record 
in  the  Inferior  Court  having  been   made   up   and 
closed,  and  the  proof  on  the  part  of  the  pursuer  hav- 
ing been  led,  after  the  said  interlocutor  of  22d  July 
1828  had  become  final,  the  pursuer  was  entitled  to 
trust  that  the  findings  of  that  interlocutor  would  be 
adhered  to,  without  making  further  averments,  or  ad- 
ducing evidence  in  support  thereof;  and,  at  all  events, 
the  said  findings  could  not  in  the  Inferior  Court,  and 
cannot  now  be  competently  opened  up,  without  al- 
lowing the  advocators  to  make  them   the  subject  of 
farther  averment  on  the  record,  and  of  farther  proof. 
— VII.  The  proof  adduced   in   the  Inferior  Court, 
which  consisted  partly  of  written  and  partly  of  parole 
evidence,  completely  c^iitablish  the  uninterrupted  and 


exclusive  possession  of  the  advocator  and  his  prede- 
cessors, of  the  lobster-fishings,  within  the  limits  de- 
scribed in  his  charter,  and  coupled  with  the  written 
title  above  mentioned,  constitute  a  right  of  property 
in  the  said  fishings,  entitling  the  pursuer,  not  merely 
to  a  possessory  judgment,  and  to  an  interdict  as 
craved  in  the  original  petition  to  the  Sheriff,  but  also 
to  decree,  conform  to  the  conclusions  of  the  action  of 
declarator. — VII  I.  It  being  admitted  in  the  answers 
to  the  original  petition,  that  there  are,  on  the  coast  in 
question,   private   lobster-fishings   belonging   to  the 
pursuer,  the  Duke  of  Portland,  that  admission  proves, 
not  only  that  the  property  of  such  fishings  may  be 
acquired  by  a  private  individual,  but  that  it  has  been 
acquired  by  the  pursuer;  and  it  further  shows,  that 
the  interlocutor  of  the  Sheriff-depute  recalling  the 
interdict  in  toto,  is  erroneous.     The  defenders  plead- 
ed— I.  The  Duke  of  Portland  had  no  title,  neither 
had  he  exclusive  possession,  on  which  to  ground  a 
possessory  judfl^ment. — II.  The  ratio  decidendi  of  the 
Sheriff's   interlocutor,   of  24th   November  1829,   is 
founded  on  leg^l  principles,  and  is  nowise  militated 
against  by  the  opinion  expressed  in  the  interlocutor 
of  22d  July  1828,  which  did  not  contain  any  express 
finding,  and  which,  moreover,  is  now  brought  under 
review  of  this  Court  by  advocation,  at  the  instance  of 
the  respondents. — III.  The  Duke  of  Portland's  action 
before  the  Sheriff  is  necessarily,  and  dejacto,  ground- 
ied  on  exclusive  right  to,  and  possession  of  the  dis- 
puted fishings,  and  the  proof  led  by  his  Grace  must 
be  assumed  to  have  embraced  his  whole  proof  in  re- 
gard to  his  right  and  possession ;  and  he  cannot  now 
be  allowed  to  have  recourse  to  additional  proof,  with- 
out payment  of  the  previous  expenses,  and  this  the 
more  especially,  as  the  Sheriff's  interlocutor,  of  22d 
July  182S,  necessarily  assumes  that  the  noble  pursuer 
is  to  prove  all  the  facts  set  forth  in  his  libel. — IV. 
That  the  proof  led  in  the  Inferior  Court  distinctly 
proves,  that  the  Duke  of  Portland  only  exercises  the 
right  of  fishings  in  dispute,  in  common  with  the  de- 
fenders and  the  public — V.  The  action  in  the  Infe- 
rior Court,  and  the  present  advocation  thereof,  being 
founded  on  a  right  to  a  possessory  judgment,  and  the 
noble  defender  having  failed  to   instruct  exclusive 
possession  for  tho  seven  years  immediately  preceding, 
must  be  decided  on  its  own  merits,  and  though  con- 
joined with  the  action  of  declarator,  which  the  noble 
advocator  has  been  advised  to  institute  in  this  Court, 
must  be  disposed  of  as  if  it  were  a  separate  action. — 
VI.  The  King  has  no  power  to  grant  exclusive  rights  of 
white  fishing  in  the  sea,  to  the  prejudice  of  the  pub- 
lic.    The   right  of  catching  lobsters   upon   the  sea 
coast  is  puUici  Juris,  and  cannot  be  controlled,  ex- 
cept by  the  Legislature. — VI  I.  If  this  doctrine  be  well 
founded,  it  follows  that  the  Duke  of  Portland  has  no 
exclusive  right  to  the  lobster-fishing  at  the  places  in 
question. — VlII.  Supposing  that  the  question,  which 
is  raised  in  this  declarator,  depended  upon,  or  could 
be  affected  by  usage,  there  has  been  no  usage  on  the 
part  of  the  pursuer,  or  his  predecessors,  to  vest  tbe 
right  claimed  in  his  person,  to  the  exclusion  of  the 
defenders ;  while  the  usage  has  been  such  as  to  vest 
the  right  which  they  claim  in  the  persons  of  the  de- 
fenders.— IX.  Lobsters  are  included  among  white 
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sea  fish*  and  fishing  ibem  does  not  interfere  with  tal- 
mon  fishing. — X.  Supposing  it  eompetent  to  the 
Crown  to  grant  a  right  to  fish  lohsters>  it  must  he 
both  an  express  and  exclusive  grant,  which  it  was  not 
alleged  hy  the  pursuer  that  he  had. 

On  16ih  May  1832,  the  Court,  hefore  anewer,  ap- 
pointed the  parties  to  lodge  mutual  condescendences 

«  as  to  all  grants  of  fishings  bj  the  Crown,  in  the  same  or  si- 
milar terms  with  the  grants  founded  on  in  this  cause  $  as  te  the 
iXKsession  following  Uiereon ;  and  any  other  facts  that  can  throw 
light  00  the  cause.** 

In  the  condescendence,  which  was  accordingly  lodg- 
ed for  the  pursuers,  there  were  various  instances  g^ven 
of  grants  from  the  Crown,  of  *<  fishings,  as  well  in  salt 
water  as  fresh,"  along  the  sea  coast — of  fishings  of 
"  white  fish  in  the  sea  and  salt  waters,"-— of  fishings  of 
lalmon,  and  white  fishings  in  the  sea,'*  &c ;  and  it  was 
atrerred,  that  exclusive  possession  had  followed  there* 

00.  It  was  farther  stated,  in  dividing  cumulo  valua- 
tions with  a  view  to  freehold  qualifications  under  the 
old  election  law,  it  was  usual  to  lay  a  part  of  the  va- 
lued rent  upon  such  fishings.  The  defenders  did  not 
dispute  that  such  grants  existed,  but  they  dented  that 
exclusive  possession  had  followed.  They  also  adduced 
extracts  from  county  cess-books,  and  proceedings  of 
freeholders,  to  show.that,  in  dividing  cifftiu/o  valuations, 
the  valued  rent  of  white  fishings  had  not  been  comput- 
ed, bat  only  the  rent  paid  for  boats  employed  in  white 
fishing.  They  farther  stated,  that  London  companies 
and  others,  had  been  in  the  practice  of  fishing  lohsters 
along  the  c€»ast,  without  interruption. 

At  advising. 

Lord  PresidCHi. — The  question  is,  whether  the  grant  "  iaU 
moHvm  et  tUiorum  pucium,  confers  a  good  title  ?'*  He  would 
not  say  what  might  have  been  the  decision,  if  exclusive  posses- 
sion had  been  proved.  But  they  all  agreed,  that  possession  of 
the  sort  here  proved,  could  not,  upon  such  general  words,  con* 
ititute  an  exclusive  right. 

Lord  CnUgia  thought  the  Court  should  make  the  interlocutor 
special,  to  keep  the  general  question  open. 

The  other  Judges  concurred,  and  the  Court  pro- 
nounced this  interlocutor : — 

"  Sustain  the  defences  for  John  Gray,  senior,  John  Gray, 
junior,  and  James  Gray,  and  assoilzie  them  from  the  conclusions 
of  the  declarator ;  and  in  the  advocation  at  the  instance  of  his 
Grace  the  Duke  of  Portland,  repel  the  reasons  of  advocation, 
9ad  remit  nmpiiciter  to  the  Sheriff,  and  decern  :  Find  the  said 
John  Gray,  senior,  John  Gray,  junior,  and  James  Gray,  entitled 
to  expenses  in  this  and  in  the  Inferior  Court ;  remit  the  ac- 
count,** &C. 

Parsoer's  Aothorities.--(a)  Stair,  III.  2,  69.  Erek.  II. 
6,  6,  and  Authorities  therein  referred  to.  (4.)  Laird  of  Mony- 
mui^k,  December  17*23;  Mor.  10,783.  Qucensberry,  August 
1773;  M.  14,251.  Duff,  27th  January  1775;  M.  14,857. 
Grant.  Gth  July  1764;  M.  12,801.  Carmichael.  20th  Novem- 
bcr  1787;  M.  9645.  Braird,  24th  January  1800.  Campbell, 
]8tb  November  181  a  Boucher,  aOth  November  1814.  Wal- 
lace Agnew,  27ch  November  1822 ;  Shaw,  IL  42.  Wight  on 
Elections,  p.  199.  BelPs  Election,  pp.  52,  53,  and  54.  Bell's 
Principles,  p.  158 »  2d  Edit  2,  Ross's  Lectures,  p.  173.  (5.) 
Stai.  9.  Geo.  II.  c.  83,  sec.  58, 4.  (a)  Hargrave*8  Tracts,  Part 

1.  c.  4  and  5.  Chitty*s  Prerogative,  p.  142,  and  Authorities 
there  quoted.     Ward,   Campbell's  Rep.  I.  311. 

^Defenders*  Authorities.  (9.)  Edin.  Encycl.  vo,  Crus- 
t:iceoIo^,  p.  399.  Scoresby's  Arctic  Regions,  Vol.  I.  p.  541. 
Edin.  Encycl.  voce  Fishenes,  p.  362,  363.  Suppl.  Encycl. 
Brict.  voce.  Annuloaa,  p.  410;  413.     Pennant's  Brit.  Zoology. 


Sinclair's  Statistical  Account.  (6.)  Hume  v.  Admiral-de- 
pute, Elch.  Regalia.  No.  9.  Kames*  Statute  Law,  vo.  Regalia. 
Craig,  I.  16,  38.  Reygeri  Thesaurus,  p.  418,  sec.  2.5.  Vut' 
teius  de  Feudis,  I.  75,  18.  Menochtus  Consil.  298,  No.  yO  and 
21.  Vnlteius>  p«71.  Peregrinusde  Jure  Fisci,  lib.  I.  sec.  17, 
3.  Pothier  de  Propriete,  6,  40.  Aluckenzte  Inst  voce  Re- 
galia, sec.  26.  Ersk.  II.  6,  1.  Stair,  II.  3.  69  &  76.  Ersk.  II.  6, 
6;  II.  6,  17,  and  II.  1,  6.  Bell's  Princip.  p.  158.  Brown's 
Supp.  V.  445.  Kelly.  22d  November  1776;  Hailes'  Dec.  p. 
722L  Brown*s  Supp.  V.  556.  Stat.  29,  Geo.  II.  c.  23,  sec. 
1.  17  Edward  II.  c.  M.  Staunford  de  pnerog.  Regis.  2, 
Blackstone's  Com.  290.  Cbitty's  Prerog.  pp.  73,  and  142. 
Bacon*s  Abridg.  V.  498.  Modern  Rep.  VI.  73.  Burrow  s 
Rep.  IV.  2163.  Willii**  Rep.  265.  Meriin  Repertoire  Uni- 
versille,  vo.  Peche.  II.  p.  169.  Pothier,  VL  41.  Asso-y 
del  Rio  Instit,  del  derecho  de  Castilla.  Gula-Things-Lang. 
Lat.  Vera.  c.  4a  (10.)  Craig,  II.  1,  2a  Solicitors  v,  Smeliie, 
24th  November  1830 ;  House  of  Lords. 

First  Division. — Lord  Ordinary,  Corehouse. — Jet,  Dean  of 
Faculty  (Hope >,  Walker.— ^/r.  Skene,  A.  McNeill,  G.  Ro- 
binson.—Walker,  Richardson,  and  Melville,  W.S.,  and  L. 
Mackintosh,  S.  S.  C,  Agents. —  Sir  R.  Dundas,  Clerk. — 
[J.  W,  D.} 


\bih  November  1832. 

No.  27. — John  Menzies,  Pursuer,  v.  Qoeensberry 

Executors,  Defenders, 

Landlord  &  Tenant — Lease — Eviction — Warrandice — Putative 
Title — Helti  that,  under  a  lease  containing  a  clavte  of  absolttle 
warrandice,  eoictionjrom  a  party  etyoying  it  under  a  pvtatire 
title,  nich  eviction  resting  on  grounds  good  againiit  the  real  ten^ 
ant,  will  sustain  an  action  on  the  warrandice  at  the  instance  of^ 
the  real  tenant^  who  had  not  occupied  under  the  lease  after  the 
eviction, 

John  Menzies  deceased,  grandfather  of  the  pnrsuer, 
look  from  the  Dake  of  Qneensherry  the  farms  of 
Kirkbride,  &c.,  for  19  years  from  Whitsunday  1809, 
at  £42.  The  lease  contained  a  clause  of  absolute 
warrandice.  The  grandfather  occupied  the  farms  till 
November  1809^  when  he  died,  having  been  prede- 
ceased by  William  Menzies,  the  pur8uer*s  father,  and 
being  therefore  succeeded  by  the  pursuer,  his  grand- 
son, then  an  infant,  both  as  heir-at-law,  and  also  as 
disponee  under  his  grandfather*s  settlement.  Thomas, 
the  pursuer*s  uncle,  took  possession,  managed,  and 
let  sub-leases  for  him.  Whea  the  reductions  of  the 
Queensberry  leases  were  proposed,  Thomas  Menzies, 
in  anticipation  of  eviction,  lodged  a  claim  for  £3000. 
The  summons  of  reduction,  in  which  Thomas  was 
described  as  heir  of  John  Menzies,  was  executed 
against  Thomas,  who  possessed  part  of  the  lands,  and 
against  the  sub-tenants,  but  not  against  the  pursuer. 
Thomas  appeared.  Meanwhile,  the  case  of  Hnlscar 
was  selectea  as  the  leading  case  of  reduction,  and  car- 
ried on  along  with  the  counter  declarator  raised  by 
the  Executors,  till  final  judgment  was  pronounced  in 
them  in  July  1821.  And  on  the  15th  of  December 
1821,  Lord  Cringletie  pronounced  decree  of  reduction 
and  removing  against  Thomas  Menzies,  who  had,  in 
November  1821,  raised  against  the  defenders  an  ac- 
tion of  relief  and  damages,  in  which  he  designed  him- 
self son  and  heir  of  his  father,  and  as  such  having 
right  to  the  lease.  In  this  action,  the  pursuer,  who 
had  not  occupied  the  farm,  in  consequence  of  the  re« 
moving  against  Thomas,  sisted  himself  and  his  cura- 
tors as  pursuers,  in  place  of  Thomas,  in  1825.  But 
in  June  1827,  the  action  was  dismissed.     In  March 
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1827,  the  Duke  raised  a  fresh  reduction,  directed 
agunst  the  pursuer ;  and  therein  decree  of  reduc- 
tion was  given,  I9th  February  1828.  But  the  pur- 
suer, besides  having  no  decree  of  removing  pro- 
nounced against  him,  was  assoilzied,  on  a  technical 
ground,  from  the  claim  for  violent  profits  from  Whit- 
sunday 1819  to  1822.  He  then  raised,  in  October 
18S0,  his  action  of  damages,  arising  from  the  va- 
rious proceedings,  and  from  the  eviction  six  years 
before  the  expiry  of  the  lease.  He  pleaded — J.  The 
pnrsner,  as  heir-at-law  of  his  grandfather,  the  origi- 
nal tenant  of  Kirkbride,  and  as  neir  of  provision  un- 
der his  grandfathers  settlement  to  the  lease  of  that 
farm,  has  a  clear  and  undoubted  title  to  insist  in  the 
present  action  of  damages  against  the  defenders,  the 
representatives  of  the  granter  of  the  lease. — H.  Where 
a  lease  gives  a  tenant  no  title  upon  which  he  can 
maintain  possession  in  bona  fide  of  the  subject  let  to 
him,  he  is  entitled  to  abandon  the  lease  voluntarily, 
without  forfeiting  his  claim  of  damages  for  eviction 
under  the  warrandice  therein  contained  against  the 
original  granter  or  his  representatives ;  and  in  the 
circumstances  stated  in  the  revised  condescendence, 
the  pursuer's  case  falls  under  this  rule,  even  upon  the 
assumption  that  possession  of  the  farm  of  Kirkbride 
was  voluntarily  ceded  to  the  Duke  of  Buccleuch  in 
1822. — III.  The  legal  and  necessary  effect  of  the  de- 
cree of  reduction  and  removing  obtained  by  the  Duke 
of  Buccleuch  against  Thomas  Menzies,  and  the  sub- 
tenants of  Kirkbride,  on  the  15th  December  1821, 
having  been  to  remove  parties  occupying  the  lands 
under,  and  for  behoof  of  the  pursuer,  or  under  a  re- 
sponsibility to  account  to  him  for  the  sub-rents  and 
profits  of  the  lease,  six  years  before  its  natural  expiry, 
lie  was  thereby  Used ;  and  the  defenders,  as  the  re- 
presentatives of  the  Duke  of  Queensberry,  the  origi- 
nal granter,  are  consequently  liable  to  him  in  reparation 
and  damages,  under  the  clause  of  warrandice  in  the 
tack. — IV.  The  defenders,  as  the  representatives  of 
the  Duke  of  Queensberry,  the  granter  of  the  original 
lease  of  Kirkbride,  are  liable  under  the  clause  of  war- 
randice in  that  deed,  for  the  whole  loss  and  damage 
sustained  bv  the  pursuer  in  consequence  of  the  evic- 
tion of  the  lease,  six  years  before  its  natural  termi- 
nation. 

The  defenders  pleaded — I.  A  clause  of  warrandice 
in  a  lease  does  not  make  the  granter  or  his  represen- 
tatives liable  in  damages  where  the  lease  has  not  been 
set  aside  by  legal  proceedings. — II.  As  an  action  of 
reduction  of  a  lease,  erroneously  directed  against  a 
person  who  is  not  the  tenant,  cannot  affect  the  real 
tenant  or  his  right  to  possess  the  lands,  neither  can  it 
entitle  the  real  tenant  to  claim  damages  from  the 
granter  of  this  lease. — III.  The  lease  of  Kirkbride, 
granted  by  the  Duke  of  Queensberry  in  1809,  afford- 
ed a  legal  title  to  continue  the  possession  of  that  farm, 
nntil  it  was  brought  in  question  by  an  action  of  re- 
duction and  removing,  raised  against  the  person  hav- 
ing right  to  the  lease. — IV.  A  tenant  who  abandons 
possession  of  a  farm  held  by  him  under  a  lease,  with- 
out any  legal  action  of  reduction  or  removing,  or 
other  legal  proceedings  having  been  instituted  against 
him,  has  no  right  to  claim  damages  against  the  granter 


of  the  lease,  as  having  failed  to  maintain  him  in  pos- 
session, or  warrant  his  lease. — Cases  were  ordered ; 
and  thereafter, 

«  The  Lord  Ordinary  (SUt  May  1832,)  having  considered  the 
cases  for  the  parties,  Repels  the  defences :  Finds  that  the  pur- 
suer is,  in  rirtue  of  the  clause  of  warrandice  in  the  lease  libelled, 
and  in  consequence  of  the  eviction  of  the  said  lease  in  the  year 
1622,  entitled  to  damages  from  the  defenders,  and  appoints  the 
case  to  be  enrolled,  that  parties  may  be  heard  on  the  mode  io 
which  the  amoant  of  said  damages  shall  be  ascertained. — A'o^e.— . 
The  only  difficulty  in  this  case  arises  from  the  circumstance  that 
the  proceedings  at  the  instance  of  the  Duke  of  Buccleuch  fur  re- 
ducing the  lease,  and  which  ultimately  terminated  in  its  eviction 
in  1822,  were  directed,  not  against  the  present  pnrsner,  the  true 
heir  of  the  original  tenant,  but  against  Thomas  Menzies,  the 
uncle  of  the  pursuer,  who  had,  during  the  pursuer's  pupillarity, 
taken  possession  of  the  farm,  and  was  erroneously  represented  in 
the  proceedings  at  the  Duke  of  Buoc1euch*s  instance  as  the  pro- 
per tenant.  Ic  is  admitted  by  the  defenders,  that  in  consequence 
of  the  decree  of  reduction,  Thomas  Menzies  quitted  the  posses- 
sion ;  and  it  is  not  alleged  that  the  eviction  obtained  against  Tho- 
mas Menzies,  the  reputed  tenant,  rested  on  any  grounds  peculiar 
to  him,  or  which  would  not  have  been  equally  available  against 
the  present  pursuer,  the  true  tenant  Indeed  all  doubt  upon  this 
point  must  be  removed  by  the  decree  of  reduction  aftervi'ards  ob- 
tained by  the  Duke  of  Queensberry  against  the  present  pursuer, 
in  the  year  18*28.  The  question  then,  raised  in  the  present  dis- 
cussion, seems  to  be,  whether  the  eviction  of  a  right  from  a 
party  enjoying  it  on  a  putative  title,  such  eviction  resting  on 
grounds  unquestionably  good  against  the  true  proprietor,  is  suf- 
ficient to  sustain  an  action  on  the  clause  of  warrandice  at  the  in- 
stance of  the  true  proprietor  ?  and  the  Lord  Ordinary  thinks 
the  question  ought  to  be  decided  in  the  affirmative.*' 

The  Executors  reclaimed.    At  advising, 

Tke  Lord  Juslice-CUrk  was  clearly  in  favour  of  the  interlocu- 
tor. The  situation  of  the  case  was  identical  with  that  of  Hal- 
scar,  which  had  been  selected  as  a  rule  for  the  rest.  No  doubt 
this  person,  having  no  right,  had  come  forward,  and  a  litigation 
bad  been  carried  on  with  him.  But  every  person  had  been  re- 
moved from  the  possession.  Every  thing  had  been  done  that 
could  be  done.  Therefore,  the  pursuer  ought  to  have  his  claim 
of  damages  ascertained. 

Lord  Cringlelie  concurred.  Erskine  and  the  case  of  Downie, 
showed  that  any  person  was  entitled  to  abandon  a  subject  when 
his  right  to  it  became  indefensible,  and  that  no  intimation  was 
necessanr  where,  if  the  granter  bad  had  intimation,  he  could  not 
have  defended  the  right.  As  the  premises  were  left  void  by  the 
pursuer,  and  the  person  against  whom  the  action  had  been  brought 
had  evacuated  the  subject,  he  was  clear  that  the  interlocutor  was 
right 

The  Coart  adhered,  and  remitted  to  the  Lord  Or- 
dinary. 

Authorities  for  Pursuer. — Stair  (Brodie's  edition),  p.  255  ; 
Bankton,  Vol.  1.  p.  57B.  Ersk.  B.  II.  tit  S.  sect.  32,  Notes 
41  and  42.  Melvill  v.  Faim,  4th  February  1662.  Smith  n. 
Ross,  17th  February  1672.  Clark  o.  Gordon,  2dd  June  1681. 
Dewarp.  Aitken,  July  1780.  Downie  v.  Campbell,  31  st  Ja- 
nuary 1815.  Maxwell  v.  Queensberry  Executors,  11th  July 
1827. 

Authorities  for  Defenders. — Stsir,  B.  II.  tit.  3^  sec.  46. 
Ersk.  B.  II.  tit.  3,  sec.  30,  31. 

Second  Division.— Lord  Ordinary,  Fullertpn.^^c/.  Keay.— 
Alt.  J.  A.  Murray. — Brodies  &  Kennedy,  W.  S.,  and  Lamont 
&  Newton,  W.S,  Agents.— Mr  Ferguson,  Clerk.— [T.  C] 


Printed  by  St  ANDEHSON,  Law-Friater. 
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16/A  November  1832. 

No.  28. — WiLUAM  GiLMGUii  &  OTiiGits,  Suspenders, 
p.  William  Finniis,  &  Benjamin  Greio,  Chargers, 

Process — Record—-^  paity  having /ailed  to  print  as  an  appendi* 
to  a  redaiming  note  the  letters  of  suspension — Circumstances 
in  which  the  note  tent  to  the  roll,  and  leave  given  to  print  that 
paper, 

A  reclaiming  note  having  been  presented  in  this 
case,  against  a  judgment  of  the  Lord  Ordinary  in  the 
Bili-Chamber,  the  bill  of  suspension  was  printed  as 
an  appendix  to  that  note.  The  bill  was  passed,  the 
Iptters  ezpede,  and  a  record  made  up ;  after  Which,  the 
Lord  Orainary  pronounced  an  interlocutor  to  a  cer- 
tain extent  agfainst  the  chargers,  against  which  they 
reclaimed ;  but  conceiving  that,  as  the  bill  of  auspen- 
sioQ  had  been  formerly  printed,  it  was  unnecessary 
to  print  and  append  the  tetters  of  suspension  to  the 
remiming  note,  they  did  not  print  that  paper.  When 
the  case  appeared  in  the  single-bill  roll,  a  doubt  was 
started  upon  the  Bench,  whether,  in  consequence  of 
this  omission,  the  note  should  not  be  at  once  refused. 
The  suspenders,  however,  having  stated  that  they  did 
not  insist  in  the  objection,  but  left  it  entirely  in  the 
hands  of  the  Court,  the  following  interlocutor  was  pro- 
Dounced : 

"  The  Lords  appoint  this  reclaiiming  note  to  be  put  to  the 
roll, — the  letters  of  suspension  to  be  printed  and  boxed ;  and  this 
is  allowed,  in  respect  it  is  stated  on  the  part  of  the  chargers,  that 
tbey  thought  as  the  bill  of  suspension  was  appended  to  the  re- 
claiming note,  when  in  the  Bill- Chamber,  it  was  not  necessary 
io  append  the  letters  of  suspension  to  this  reclaiming  note.'* 

First  Division. — Lord  Ordinary,  Corehouse.— -For  the  Char- 
gers, Cttningfaame.— ^ft.  Pyper.— C.  J.  F.  Orr,  W.S.,  and 
J.  Anderson,  AgeDts.-<-Sir  R.  Dundas,  Clerk.-^[J.  W,  i?.] 

16M  N&oember  1832. 

No.  29« — SiB  James  Gordon,  Bart^f  Pursuer^  v« 
Damb  Mary  Lucy  Elkabbth  Olbndonwym  or 
Gordon,  &  Robert  Gordon,  Defenders, 

Title  and  Interest— Husband  &  Wife— ^  party  in  an  anienvp- 
tialconiraeiofmarrmge  having  provided  n  certain  mm  annually 
to  his  wifrf  during  their  Jaim  lives,  ewhtsive  qfhisyis  mariti 
and  administration,  or  in  any  manner  of  way,  in  the  disposal  or 
lending  out  the  sums  an</  the  wife  having  conveyed  her  right  to 
this  suns  to  a  third  party — Hetd,  in  a  reduction  of  such  convey^ 
ante  at  the  kushand^s  instance,  that  he  had  a  title  t(f  pursue. 

By  antenuptial  contract,  dated  4th  July  1801,  the 
pursuer  became  bound  to  make  payment  to  the  de- 
fender. Lady  Gordon,  his  wife, 

**  during  the  Joint  lires  ef  her  and  the  said  James  Gordon,  of 
tBe  sum  of  x210  Sterling  yearly,  at  two  terms  in  the  year, 
Martinmas  and  Wbitsdnday,  by  equal  portions,  for  her  own' 
speoal  use  and  appnopriation,  exclusive  of  the  said  James  Gor- 
don's jus  mariUf  or  right  of  administration  over  the  same,  or  in 
any  manner  of  way,  in  the  lending  out  or  disposal  thereof,  be^ 
ginning  the  first  term'a  payment  thereof  at  the  terra  of  Martin- 
Bias  next,  for  the  tenn  nreceding,  and  the  next  term's  payment 
thereof  at  the  term  or  Whitsunday  next,  and  so  forth  half- 
yearly  thereafter,  at  each  term  of  Martinmas  and  Whitsunday, 
daring  their  j<^t  lives." 

Lady  Gord«n  was  infefit  in  oertaia  lands,  in  secori- 

VOL.V. 


ty  of  the  provision,  on  30th  December  1801, — re- 
Corded  1st  February  1802.  In  1829,  Lady  Gordon 
Executed  a  disposition  and  assignation  of  tho  aboto 
provision  in  favour  of  the  other  defender,  Mr  Gor- 
don, on  which  he  was  infeft  in  November  1829.  It 
was  alleged  by  the  pursuer  that  this  was  a  mere  col- 
lusive conveyance;  but  the  defenders  averred  that  it 
was  an  onerous  bona  fide  transaction,  in  consequence 
of  Mr  Gordon  having  paid  large  sums  to,  or  on  Lady 
Gordon*8  account.  Some  time  after  this,  Lady  Gor- 
don, and,  as  was  alleged,  through  the  instrumentality 
of  Mr  Gordon,  brought  an  action  for  aliment  against 
the  pursuer,  concluding  for  £700  per  annum,  from 
and  after  1824*.  The  pursuer  brought  the  present 
action,  to  reduce  the  aoove  conveyance  of  1829,  in 
favour  of  Mr  Gordon  :  when  it  was  pleaded  as  a  pre- 
liminary defence — That  the  pnrsuer  had  no  title  to 
maintain  the  action,  as  the  provision  in  favour  of 
Lady  Gordon  is  declared  to  be  for  her  own  especial 
ilse,  exclusive  of  the  pursuer's  jus  mariti,  or  right  of 
administration  over  tne  same  in  any  manner  of  t^y, 
in  the  lending  out  or  disposal  thereof.  Since  the 
pnrsoer,  therefore,  is  bound  to  make  payment  of  this 
sum,  but  has  no  interest  in,  or  right  to  interfere  in 
the  disposal  of  it,  he  has  no  interest  which  can  afford 
him  a  title  to  pursue  in  the  present  action. 
The  Lord  Ordinary,  on  20th  June  1832, 

''  Sustains  the  said  preliminary  defenee,  dismisses  the  said  acf- 
tion  of  reduction,  and  decerns ;  reserving  to  the  pursuer  all  pleas 
competent  to  him,  either  in  the  process  of  aliment  referred  to, 
or  otherwise  in  regard  to  the  assignation  in  question ;  finds  the^ 
defenders  entitled  to  expenses,"  &c. 

The  pursuer  having  reclaimed, 

Lord  President, — Th6re  is  a  doubt  1  have  here.  £!ven  sup- 
pose the  jus  mariti  excluded,  it  has  been  found,  that  a  married 
Woman  cannot  transact  with  regard  to  such  provisions,  without 
consent  of  her  husband  as  curator. 

The  Court  adhered  to  the  interlocutor^  varying  only 
in  so  far  as  to  leave  out  the  word  competent. 

First  Diyision. — Lord  Ordinary,  Moncreiff. — ^ct.  More.— 
4lt»  Dean  of  Faculty  (Hope) — J.  Morison,  W.S.,  and  D. 
Fisher,  S.S.C.,  Agents.~Sir  R.  Dondas,  Clerk [/.  IT,  J).^ 

I&h  November  IS32, 

No.  30. — General  M.  Sharps  &  Vbrnor  Chvr^U^ 
Advocators^  v,  CiiRiSTOPifER  Sntyth,  Respondent. 


Property — Moveables — Prestfmption  —  Agreement  — A  tenant 
who  was  in  arrear  to  his  landlordi  who  had  used  various  hypothe-, 
cations  against  him,  having,  as  was  alleged,  entered  into  an  ar^ 
rangement  to  remove  and  surrender  the  whole  stock,  j*c.  on  the 
farm,  including,  inter  alia,  a  IhTashing-^machine  which  belonged 
to  the  tenant,  upon  the  laniilord  discharging  alt  claims  ;  and  the 
tenant  having  removed,  cend  t/te  landlord  having  let  the  farm  lO' 
a  new  tenant,  who  ent<ired  inio  possession  and  used  and  repaired^ 
without  objection,  said  machine  for  more  than  Jive  y ear S"^ Held, 
in  a  question  at  the  instance  of  a  creditor,  who  after  that  period 
had  poinded  said  machine  as  the  property  of  the  original  tenant^ 
that  the  property  uxu  in  the  landlord. 

John'  Calvert  was  tenant  of  the  fariti  of  Mainhoira, 
under  a  lease  from  General  Sbarpe,  for  18  years  from 
Whitsundav  1815.  In  1823  and  1824s  Calvert  having 
become  embarrassed  in  hiseirttumsitances,  various  hy^^ 
pothecations  were  used  against  him  by  his  landlord  for 
arrears  of  ren^,  and  several  sales  of  the  crop,  8iq* 
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took  place  in  consequence.  In  August  1824,  a  de- 
cree of  removing  was  pronounced  against  Calvert, 
and  lie  was  removed  in  consequence.  The  crop  and 
stocking  on  the  farm  were  not  sufficient  to  extinguish 
the  rents  and  arrears  due  to  the  landlord;  but  he 
agreed  to  depart  from  all  claim  ag<iinst  Calvert,  upon 
his  surrendering  all  the  effects  upon  the  farm.  This 
having  been  agreed  to,  General  Sharpe  let  the  farm 
to  the  other  advocator,  Church,  who  entered  into,  and 
continued  possession.  Among  other  articles  surren- 
dered by  Calvert  was  a  thrashing-machine,  which  had 
been  his  own  property.  This  machine  was  taken 
possession  of  by  Cliurcli,  and  various  repairs  made 
on  it.  Calvert  obtained  the  benefit  of  the  cessio  in 
December  1825»  but  under  the  disposition  omnium 
honorum  granted  by  him,  no  claim  was  ever  made  to 
this  thrashing-machine.  In  April  1830,  however,  the 
respondent  8myth,  a  creditor  of  Calvert,  executed  a 
poinding  of  this  machine,  as  being  Calvert's  propertv, 
and  obtained  a  warrant  to  sell  it,  from  the  Sheriff-sub- 
stitute of  Dumfriesshire.  The  advocators  hiiving  been 
informed  of  this,  presented  a  petition  to  the  Sheriff 
to  recal  that  warrant.  A  variety  of  procedure  took 
place,  and  a  proof  was  led  by  the  respondent,  to  show 
that  the  machine  had  been  the  property  of  Calvert. 
There  was  no  specific  evidence  of  the  agreement  al- 
leged by  the  advocators,  by  which  the  machine  was 
transferred  to  General  Sharpe,  but  it  was  proved  that 
Church  had  been  in  possession  of  it  from  1825,  with- 
out objection.  The  Sheriff-substitute,  on  29th  March 
1831,  pronounced  the  following  interlocutor: — 

**  Finds  that  the  thrashing-machine  in  question  was,  when 
poinded,  the  property  of  John  Calvert,  thepoinder's  debtor,  and 
was,  as  such,  regularly  attached  by  the  poinder's  diligence  : 
Finds  that  the  claimant,  General  Sbarpe,  has  not  proved  that 
the  said  machine  was  legally  transferred  to  him  by  Calvert ;  and 
therefore  repels  his  claim :  Finds  him  liable  in  the  poinder*s 
expenses." 

This  interlocutor  was  adhered  to  on  1 1  th  May ;  and 
on  2 1  St  June  1831,  warrant  to  sell  the  thrashing-ma- 
chine was  of  new  granted.  The  cause  was  then 
brought  into  this  Court  by  advocation,  and  the  Lord 
Ordinary,  on  23d  May  1832,  pronounced  this  inter- 
locutor : — 

"  Finds  that  John  Calvert,  tenant  in  the  form  of  Mainholm, 
the  property  of  the  advocator,  Lieut.-Gen.  Matthew  Sharpe, 
having  allowed  his  rent  to  fall  into  arrear,  and  having  afterwards 
become  bankrupt,  bis  effects  were  sequestrated  by  the  advocator, 
and  part  of  them  sold  by  public  roup  ;  and  a  large  sum  of  arrears 
remaining  still  unpaid,  an  action  of  declarator  of  irritancy  and 
removing  was  raised  against  him,  and  decree  obtained  in  Au- 
gust ]  824 :  Finds,  that  after  Calvert  had  removed  from  the 
farm,  the  advocator  retained  possession  of  the  thrashing-mill  in 
question,  taking  it,  as  is  alleged,  by  an  agreement  with  Calvert, 
in  part  payment  of  the  arrear  still  due,  amounting,  as  it  is  stated, 
to  more  than  ^800  :  Finds  it  proved  that  the  thrashing-mill 
has  rontinued  in  the  possession  of  the  advocator,  and  afterwards 
of  Vernor  Church,  the  succeeding  tenant  in  the  farm  of  Main- 
holm,  to  whom  it  was  sold  by  the  advocator,  since  that  time  till 
the  present;  that  it  has  been  constantly  used  by  Church  as  his 
property,  and  repaired  by  him  at  a  considerable  expense,  with- 
out challenge  on  the  part  of  Calvert  or  of  his  creditors,  to  whom 
be  granted  a  disposition  omninvi  bonorum,  on  obtaining  a  decree 
of  cessio  in  1825:  Finds,  that  the  presumption  of  ownership 
arising  from  possession,  and  confirmed  by  all  the  circumstances 
of  the  case,  has  not  been  removed  by  any  proof  or  presumption 
on  the  part  of  the  respondent,  who  poinded  the  machine  as  a 
creditor  of  Calvert's,  in  April  1830;  and,  therefore,  advocates 


this  cause,  and  the  relative  cause  in  which  Vemor  Church  is 
advocator ;  conjoins  the  actions,  alters  the  interlocutors  of  the 
Sheriff,  recals  the  warrant  of  rale  granted  in  favour  of  the  re- 
spondent, and  decerns :  Finds  the  respondent  liable  in  the  ex- 
penses incurred  in  both  actions,  as  well  in  thu  as  in  the  Inferior 
Court,  and  remits  the  accouut  thereof,**  &c. 

At  advising  a  reclaiming  note,  the  Court  unani- 
mously adhered. 

First  Division. — Lord  Ordinary,  Corehouse. — jIcL  Keay. — 

Jilt,  Deexi  of  Faculty  (Hope) Mackenzie  9*  Sbarpe,  IV.S., 

&  P.  Campbell,  S.S.C.,  Agents.— Mr  Bell,  Clerk,— [J.r.D.] 

leth  November  1832. 

No.  31. — Patrick  and  William  Creighton,  Pur- 
suerSf  V.  John  Deans,  Defender, 

Process — Execution — Summons — /.  An  execution  of  a  summoWf 
when  written  on  a  i*aj*er  apart,  must  contain  the  names  and  de- 
tignalions  of  the  parties, — //.  If  the  execution,  produced  when 
the  summons  is  called,  be  objectionable,  it  is  not  competent  after^ 
wards  to  remove  the  o^ection,  by  producing  a  correct  execution. 

In  this  case  the  messenger*^  original  execution  was 
written  on  a  separate  sheet  of  paper,  and  stitched  to 
the  principal  summons.  This  execution  did  not  bear 
the  name  or  designation  of  the  parties,  but  was  in  the 
following  terms : — 

"  Upon  the  20th  day  of  April  1832  ;^ears»  I,  John  Rankin, 
messcngcr-at-arms,  passed,  by  virtue  of  the  foregoing  libelled 
summons,  dated  and  signetcd  the  )9rh  day  of  April  current, 
raised  at  the  instance  of  the  before  designed  Patrick  and  Wil- 
liam Creighton,  and  in  his  Majesty*s  name  and  authority,  law- 
fully summoned,  warned  and  charged  the  also  before  designed 
Mrs  Agnes  Watson  or  Dunlop,  Gabriel  Dunlop,  James  Alex- 
ander,  and  John  Deans,  all  to  compear  before  the  Lords  of 
Council  and  Session,  at  Edinburgh,  upon  the  27th  day  next, 
after  the  date  hereof,  in  the  hour  of  cause,  with  continuation  of 
days,  to  answer  at  the  instance  of  the  said  pursuers,  in  the  matter 
libelled  in  said  summons,  with  certification,  conform  thereto,  in 
all  points.  This  I  did,  by  delivering  to  the  said  Mrs  Agnes 
Watson  or  Dunlop,  personally  apprehended,  a  full  double  of 
said  summons  to  the  will,  with  a  copy  of  citation  thereto  sub- 
joined, to  the  above  effect :  By  leaving  with  her  ikir  the  said 
Gabriel  Dunlop,  within  hisdweUing-bouse  in  Stewwton,  because 
I  could  not  find  him  personally,  the  like  full  double  and  copy  of 
citation ;  and  by  leaving  for  the  said  John  Deans,  within  his 
dwelling-house,  near  Stewarton,  with  Us  wilie,  to  be  given  to 
him,  beowise  I  could  not  find  kin  persoaaUy^  the  like  fuU  double 
and  copy  of  citation,"  &c 

The  summons  was  lodged  for  calUng  on  22d  &Iayy 
and  was  called  on  tlie  24tli  of  that  month.  Defences, 
stating,  f/?^er  alia^  that  the  execution  was  irnll,  were 
lodged  on  6th  June.  Protestation  was  put  up  on  1 5tli 
June  by  the  defender,  for  not  enrolling,  and  on  18th 
June,  a  new  execution  was  lodged,  and  marked  by  the 
clerk.  The  case  having  been  subsequently  enrolled, 
the  Lord  Ordinary,  on  29th  June  1832,  appointed 
minutes  of  debate  upon  the  preliminary  point  to  be 
reported  to  the  Court.  Minutes  M*ere  accordingly 
lodged :  when  the  pursuer  pleaded — I.  The  objection 
is  merely  one  to  the  evidence  or  certificate  of  execu- 
tion— not  to  the  act  of  execution  itself,  which  is  not 
alleged  to  have  been  inaccurate ;  and  a  full  copy  of  the 
summons  and  citation  was  left  for  the  defender.  Sup- 
posing, therefore,  the  execution  or  certificate  first  pro- 
duced to  be  objectionable,  it  is  competent  to  rectify 
that,  bv  production  of  a  new  certificate  of  execution, 
which  has  been  done.  The  defender  pleaded — I.  The 
original  execution  retiirucd  by  the  messenger  ia  utterly 
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null  ooder  Statote  1672,  c  6,  inaamnch  aa  it  does  not 
contain  the  names  and  designations  of  the  pursuers 
and  defenders,  which,  although  not  essential  where  the 
execution  h  indorsed  on  the  principal  summons  itself,* 
is  indispensihle  when  written,  as  in  the  present  case, 
on  a  paper  apart. — II.  A  null  execution  is  no  execu- 
tion at  all,  and  no  summons  can  legally  be  called 
without  an  execution, — for  without  an  execution  there 
is  no  process. — III.  It  is  not  competent,  after  a  sum-' 
mens  has  been  called,  to  amend  or  rectify  the  execn« 
tion :  ranch  less  to  do  so  after' defences  have  been' 
lodged. 

The  Court  unanimously  sustained  the  preliminary 
defences. 

Parsuers'  Aathorities Dyke,  7th  July  1744.      Junkison, 

26th  FebmaiT  1709.  May  v.  Martin,  7th  June  1825.  Cullen's 
Trustee  v.  Watson,  2d  July  1825. 

Defender's  Autfaoritiet. — Lady  Kjnglaseie,  26th  November 
1680.  WaUace,  February  1687 ;  M.  3742.  Stair,  IV.  38,  la 
Bank.  VL  7.  Taifs  Evid.  p.  13.  Selec.  Decis.  p.  112. 
Otfice  of  a  Messenger,  pp.  34,  85,  and  43.  Stewart  v.  M*Ra, 
13th  January  1831 ;  F.  C.  Stair,  IV.  3,  21.  Ersk.  IV.  I, 
67.  Act  of  Sederunt,  1  Itb  July  1828,  sec.  104.  Statute  6 
Geo.  I V.  e.  20,  sec.  2.  Wamfray.  1 2tb  January  1 677.  Straiten, 
I9tk  January  1710;  M.  6344.  Duncan,  28th  February  17ia 
Hogg,  2d  June  1797. 

First  Division — Lord  Ordinary,  Fullerton. — Jci,  More.— . 
JU.  Shaw — J.  W.  Mackenzie,  and  James  Wilson,  W.S.y 
Agents.— Mr  Bell,  Clerk.— [J.  IT.  D.] 

leih  Novanber  1882. 

No.  32. — Poor  James  A  damson,  Pursuer ^  v. 
William  Inolis,  Defender, 

Act  1695,  e.  84.— Gratuitous  and  Ooerous^-Apparent  Heir- 
Title — Interest — RedttCtion— Non  babens  potestatem — Feu 
and  Buiigage — Precept  of  (>lare  Constat — An  apparent  heir 
in  possession,  having  disponed  the  subject  to  a  niece,  for  love, 
fivour  and  affection,  and  in  consideration  of  long  services  and  ' 
attention,  and  far  other  good  und  weighty  causes  **  me  hereunto 
movrng" — Held  that,  under  the  Statute  1395,  c.  24,  the  deed 
was  onerous,  mnd  constituted  an  obligation  against  a  party  cloiin' 
ing  as  heir  and  retlucing  the  title  of  the  disponer, 

Tbe  nature  and  particulars  of  this  case,  which  was 
ultimately  decided  apon  one  point,  sufficiently  appear 
from  the  following  interlocutor  and  note  hy  the  Lord ' 
Ordinary  :— 

**  Tbe  Lord  Ordinary  (12th  May  1832,)  baying  considered 
ibe  dosed  reeoid,  with  tbe  writs  produced,  and  having  heard 
parties'  pfocuiatocs,  and  made  ayisaodum  with  the  process,  Finds, 
that  tbe  disposition  by  Janet  Adamson,  in  favour  of  Jean 
Bmhby,  most  be  considered  as  a  conveyance  for  onerous  causes, 
in  any  question  on  tbe  Act  1695,  c.  24:  Tberefore  finds,  that 
as  the  said  Janet  Adamson  Was  tbe  undoubted  beir  of  Hobert 
Adsmson,  senior,  and  of  Robert  Adamson,  junior,  and  bad  been 
Jn  possession  of  the  property  during  at  least  nineteen  years, 
whether  her  title,  by  tbe  charter  and  seisin  in  1795,  produced,  - 
wu  good  or  not,  tbe  pursuer  making  up  titles  to  Robert  Adam- 
*0D,  senior,  passing  by  tbe  said  Janet,  must  be  bound  to  fulfil 
the  obligation  created  by  the  disposition  to  the  said  Jean  Busbby, 
sod  the  defender,  as  her  disponee :  Therefore,  finds  that  the 
psrsoer  has  no  legal  title  and  interest  to  insist  in  the  present 
Mtion;  soBtains  the  defences  on  this  ground ;  aaaoilxies  tbe  de- 
fenders :  Finds  expenses  due ;  allows  an  account  to  be  given  in, 
and  remits  tbe  same,  when  lodged,  to  the  Auditor  to  be  taxed. — 
^^»/r. — This  cause,  on  its  merits,  is  of  a  perplexed  nature.  The 
Urd  OrdinaiT  pronounces  tbe  above  interlocutor  under  very 
(niiderable  cfoubt.  He  would  have  ordered  cases,  and  pro- 
^bly  reported  the  cause,  if  it  were  not  that  tbe  pursuer  is  on 
^  poon'  jolL     But  OS  some  of  the  most  important  deeds  were 


not  produced  till  after  the  record  was  closed,  tbe  state  of  the 
cause  would  hardly  be  understood  without  some  connected  view 
of  the  titles ;  and  as  tbe  Court  may  take  a  different  view  of  •  ther 
whole  matter,  the  following  statement  may  be  useful  -.-^By  feu- 
contract  ('^th  January  1748),  John  Henderson  disponed  a  tene-> 
ment  of  bouse-stcads  and  yard,  <  lying  in  the  middle  of  the  burgb 
of  Locbroaben,'  to  Robert  Adamson.     There  is  a  queequidem, 
bearing  that  the  subject  formeriy  belonged  to  Johnston  of  £U 
chiesheils,  and  was  acquired  by  John  Henderson,  by  disposition, 
in  1729^  on  which  he  was  infeft.     Henderson  binds  himself  to 
infeft  Adamson,  *  by  a  single  infeftment  only,  to  be  bolden  of 
the  said  John  Henderson,  his  heirs  and  successors,  in  feu-farm 
and  heritage,  for  payment  yearly  of  the  feu -duty  after  mentioned,* 
&c.,  which  is  five  shillings  Sterling.     There  is  a  precept  of 
seisin,  with  tbe  symbol  of  earth  and  stone.     By  instrument  of 
seisin  (6th  May  1751),  infeftment  was  given  to  Robert  Adam-- 
son,  in  presence  of  *  John  Dickson,  notary- public,*  James  Cham-* 
bers,  *•  one  of  the  present  Magistrates  of  Lochmaben,*  acting  as 
bailie.     A  certificate  of  registmtion  indorsed  bears,  that  tbe  in- 
strument was  recorded  in  *  the  Register  of  Seisins,  &c.,  for  the* 
burgh  of  Lochmaben,  kept  by  me,  notary-public  and  keeper  of 
tbe  said  register,  John  Dickson.'    Dickson  probably  was  the' 
town-clerk  of  tbe  burgh.     The  register  is  not  eztant«  '  This 
Robert  Adamson  (senior),  died  before  1786,  leaving  A  son, 
Robert,  and  a  daughter,  Janet.     It  is  stated  that  Robert  (junior) 
expede  a  general  service  to  his  father,  but  no  evidence  of  tbe  fact 
is  produced.     He  died  before  1795.     Tbe  pursoer  is  served 
heir  in  general,  both  to  Robert  Adamson,  senior,  and  Robert  • 
Adamson,  junior,  and  these  are  tbe  titles  on  which  be  founds. 
The  following  are  tbe  defender's  titles: — A  deed,  called  a  pre- 
cept of  dare  constat,  and  charter  of  nopodamus  and  confirmation 
by  the  Magistrates  of  Lochmaben,  in  favour  of  Janet  Adamson, 
dated  18th  July  1795,  is  produced.     It  comprehends  certain 
lunds,  besides  tbe  tenement  and  yard  here  in  question.     It  bears, 
that  Janet  Adamson  was  tbe  eldest  daughter,  and  only  child  irf  >  ^ 
life  of  her  father,  Robert  Adamson,  senior;  and,  on  this  narra- 
tive, tbe  Magistrates  give,  grant  and  dispone  to  the  said  Janet, 
the  tenement  and  yard  in  question,  and  other  subjects,  to  be 
bolden  of  them  *  buiigage,  for  service  of  burgh,  used  and  wont.' 
Then  it  confirms  the  titles  in  the  person  of  tbe  said  Robert 
Adamf:on,  and  specially  the  seisin  of  6th  May  1751,  as  recorded 
in  the  burgh  register.     It  subjoins  a  precept  for  infcfting  ber 
by  earth  and  stone,  'and  all  other  symbols  requisite  and  necessary.' 
Seisin  was,  on  the  same  day,  given  to  Janet  by  one  of  the  bailies 
of  Lochmaben,  in  presence  of  the  depute-clerk  of  the  burgh,  by  de- 
livering earth  and  stone,  *and  alt  other  symbols,'  &e.,  in  the  very 
words  of  tbe  charter.     Tbe  instrument  was  recorded  in  tbe  bui^h 
register.  Janet  Adamson  ( 1 3tb  May  1814)  eicecuted  a  disposition 
of  the  tenement  and  yard  (but  nothing  more)  in  favour  of  Jean 
Busbby,  on  the  narrative  of '  the  love,  favour,  and  affection  I  have 
and  bear  to  Jean  Bushliy,  residing  in  Lochmaben,  my  niece, 
and  in  consideration  of  the  long  services  and  attention  of  the 
said  Jean  Bushby  to  roe,  and  for  other  good  and  weighty  causes 
and  considerations,  me  hereunto  moving.'     Tbe  subject  is  dis- 
poned to  be  bolden  of  tbe  King  in  free  burgage,  for  service  of 
burgh/  used  and  wont.     Tbe  deed  contains  a  procuratory  for 
resigning  the  subjeet  in  the  hands  of  the  Magistrates  of  Loch- 
malwn,  for  new  infeftment  to  Jean  Busbby.     It  reserves  tbe 
granter's  liferent,  and  power  to  alter,  and  dispenses  with  de- 
livery.    Jean  Busbby  was  not  infeft.     On  tbe  25th  February 
1825,  she  gratuitously  disponed  this  subject  to  the  defender, 
William  Inglis,  assigning  tbe  procuratory  in  Janet  Adamson 'a 
disposition.     She  died  soon  after,  and  the  defender  was  infeft 
on  the  procuratory.     The  pursuer  challenges  all  tbe  titles  pos- 
terior to  the  seisin  1751.     The  chief  source  of  perplexity  in 
these  titles  lies  in  a  doubt,  whether  the  subject  was  originally 
feu  or  burgage.   'I'he  earlier  titles  have  not  been  produced.   But 
tbe  subjeet  is  always  described  as  in  the  middle  of  tbe  burgb  of 
Lochmaben.     It  belonged  to  Johnston  of  Elcbiesbeils ;  and, 
from  the  reported  case,  June  17lb  1743,  Edgar  against  Max- 
well, it  appears  that  Johnston  bad  held  burgage  property  in 
Lochmaben.     This  may  have  been  part  of  it,  tbougfa  it  bad 
passed  from  the  family  in  1720.  But,  whether  tbe  property  was 
burgage  or  not,  the  disposition  by  Henderson  to  Adamson  was 
a  feu-dispositioR;  with  a  single  holding  of  the  granter.     This  is 
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the  basis  of  tbe  title  of  botb  the  perties.  LaTing  aside  the  seisin 
of  old  Robert  Adamson  (in  respect  of  the  inept  registration,  if 
the  defender's  title  is  onerous),  he  had  a  good  personal  right  by 
the  disposition  of  Henderson,  even  rejecting  all  tbe  objection- 
able clauses.  That  personal  right  is  carried  by  the  pursuer's 
service  to  hira,  unless  this  was  excluded  by  the  title  made  up  by 
Janet  Adarason.  But  it  is  thought  that  this  last  title  cannot 
be  good-,  lit.  Because  it  has  not  yet  been  shown  that  the  Ma* 
gistrates  of  Lochmaben  were  superiors  of  the  ground.  2c/,  Be- 
cause, at  any  rate,  Henderson's  disposition,  be  it  apt  or  inept, 
was  a  disposition  in  feu,  to  be  held  solely  of  himself.  And,  Sd, 
Because  it  is  at  least  very  doubtfal,  whether,  in  modem  prac- 
tice, the  Magistrates  of  a  burgh  can  give  an  entry  by  precept  of 
elare  conttai.  The  only  ground  of  doubt  is,  that,  if  it  were 
proved  that  the  holding  was  truly  burgage,  the  charter  of  nooo- 
damus,  with  seisin,  might  be  effectual  against  any  feu-right  made 
contrary  to  the  nature  of  the  tenure.  But  the  novodamus  is  to 
Janet,  as  heir  of  Robert,  and  he  had  no  title  but  the  feu.  For 
the  same  reason,  there  is  no  room  for  negative  prescription,  be- 
cause the  title  of  the  defender,  under  tbe  charter  1795,  depends, 
by  tbe  terms  of  it,  on  the  title  of  old  Robert  Adamson.  Al- 
though, therefore,  it  is  a  severe  thing  to  disturb  a  right  derived 
from  the  true  heir,  and  covered  by  more  than  33  years  of  un- 
disturbed possession,  since  Janet's  succession,  the  Lord  Ordi- 
nary apprehends  that  there  is  no  good  defence  to  the  action  on 
the  abstract  merits  of  the  titles.  But  if  the  disposition  by  Janet 
Adamson  is  to  be  considered  as  an  onerous  conveyance,  to  the 
effect  of  creating  a  passive  title  under  the  Act  1695,  c  04,  the 
pursuer  cannot  take  up  the  estate  as  heir  of  Robert  Adamson,  se- 
nior, passing  by  Janet,  without  being  liable  to  make  good  ber 
deed  in  favour  of  Jean  Bushby.  The  pursuer  objects  that  there 
is  no  plea  to  this  effect  in  the  record.  Tbe  Lord  Ordinary  thinks 
that  it  is  covered  by  the  first  plea,  which  is  a  general  objection 
to  the  pursuer's  title, — the  LK>rd  Ordinary  having  only  sustain- 
ed the  title,  so  far  as  to  find  that  it  was  not  necessary  to  pro- 
duce a  special  service.  On  the  merits  of  the  plea,  he  thinks, 
though  with  hesitation,  that  it  is  well  founded.  There  is  here 
no  question  as  to  the  deed  being  revocable  or  not.  A  power  of 
revocation  is  reserved,  but  it  hta  not  been  exercised.  The  ques- 
tion is,  whether  the  narrative  makes  the  grant  an  onerous  obli- 
gation against  the  granter's  heirs,  in  a  question  on  the  Act  1695. 
That  it  is  mortis  caum  will  not  avail,  if  it  imports  an  onerous 
obligation, — Kennedy  against  Kennedy,  11th  February  1829; 
Duguid  against  Caddal's  Trustees,  June  29,  1831.  The  ques- 
tion, therefore,  depends  on  the  words  of  the  narrative,  in  con- 
sideration of  the  long  services  and  attention  of  the  said  Jean 
Bushby  to  me,  and  other  good  and  weighty  considerations,  &c. 
Though  the  deed  was  revocable,  tbe  consideration  must  be  taken 
to  be  true  ;  and  if  it  had  been  revoked,  an  action  for  the  ser- 
vice might  have  lain.  Perhaps  it  may  be  assumed  that  the  granter 
knew  this,  and  the  delay  in  challenging  the  deed  must  here  have 
some  weight,  because,  by  means  of  it,  the  opportunity  of  es- 
tablishing the  claim  is  lost.  If  Jean  Bushby  had  not  relied  on 
the  conveyance  given  to  her,  the  presumption  is,  that  she  would 
have  advanced  her  claim  for  remuneration  of  service.  It  is 
settled  by  tbe  old  case  of  Clydesdale  (Branch  5),  and  by^  tbe 
case  of  Carmichael  and  Otbere,  that  a  settlement  b^  marriage- 
contract  is  within  the  Act  1695;  and  it  is  implied  m  the  case 
of  Kennedy,  that  rational  provisions  to  children  are  within  the 
principle  of  it.  The  bonds,  indeed,  in  that  case,  were  legally 
delivered,  in  so  far  as  infeftment  was  taken.  But  delivery 
would  not  have  availed,  if  the  deeds  had  not  been  considered  as 
onerous  in  the  sense  of  the  Act.  If  this  principle,  therefore, 
be  received,  the  Lord  Ordinary  is  strongly  inclined  to  think  that 
the  present  is  an  equally  favourable  case.  The  subject  was  held 
in  tee>simple ;  and  the  settlement  is  made  in  consideration  of 
positive  services,  which  goes  beyond  mere  natural  obligation. 
But  if  it  should  be  held  that  the  punuer  is  not  barred  by  the 
Act  1695,  tbe  Lord  Ordinarv  can  see  no  good  defence  to  this 
action.  It  has  been  stated  that  this  cause  has  been  raised,  in 
order  to  try  more  important  rights  as  to  the  titles  of  superiority 
of  the  burgh  of  Lochmaben.  Tbe  Lord  Ordinary  doubts, 
whether,  in  any  view,  as  hitherto  conducted,  it  can  settle  any 
such  question.  An  attempt  was  made  to  show  that  feu-duty 
has  been  paid  to  tbe  Marquis  of  Queensberry.     Tbe  fact  is  but 


doubtfully  proved,  the  5s.  being  called  rent  in  the  rentaUbookr 
But,  takmg  it  to  be  the  58.  of  feu-duty  expressed  in  Header* 
son's  disposition,  the  question  would  remain,  by  what  tenure 
Henderson  or  his  author,  Johnston,  held  the  property." 

The  parsuer'H  pleas  were-«I.  The  deeds  sought  to 
be  redaced  are  void  and  nail,  in  so  far  as  they  affect 
and  prejudice  the  pursuer's  right  to  the  subjects  in 
question,  being  granted  by  persons  non  ha^ntes  potes^ 
tatem, — IL  The  disposition  by  Janet  Adamson  to 
Jean  Bushby,  and  the  disposition  and  settlement  by 
Jean  Bushby  to  the  defender,  are  gratuitous  deeds, 
granted  for  no  just  and  onerous  cause. — III.  Tbe 
property  in  question  has  never  been  yalidly  taken 
out  of  the  hcereditas  jacens  of  the  deceased  Robert 
Adamson,  senior,  or   Robert  Adamson,  junior.    It 
still  remains  in  the  hareditas  jacens  of  one  or  other 
of  the  said  individuals :  the  pursuer  is  the  nearest  and 
lawful  heir  in  general  of  both  of  them,  and  he  is  there- 
fore entitled  to  succeed  to  tbe  said  subjects  without 
challenge  at  the  instance  of  the  defender. — IV.  The 
property  being  held  feu,  of  and  under  a  subject-sa- 
perior,  the  precept  of  dare  constat  by  tke  Magistrates 
of  Lochmaben,  of  1795,  in  so  far  as  concerns  the  said 
subjects,  was  altogether  inept,  voidl  and  null,  being 
granted  by  parties  not  the  true  superiors  thereof* 
The  sasine  thereon,  in  favour  of  Janet  Adamson,  of 
the  subjects  in  question,  was  also  void  and  null. — V. 
The  sasine  of  1751,  following  on  the  feu-contract  be- 
tween John  Henderson  of  Broadholm,  and  Robert 
Adamson,  senior,  though  confirmed  by  the  Magis- 
trates in  1795,  can  give  no  right  or  title  of  superiority 
to  them  of  the  subjects  in  question.      They  never 
were  superiors  of  the  subjects  contained  in  the  said 
instrument  of  sasine  of  1751.     The  rights  of  the  true 
superiors  are  expressly  reserved  under  the  clause, 
salvo  jute  cujuMet^  contained  in  that  charter. — VI. 
The  defender  is  bound  to  produce  the  feu-contract 
and  sasine  following  thereon,  referred  to  in  article  4th 
of  the  revised  condescendence,  these  beinff  the  rights 
of  the  common  author,  in  respect  that  the  defender 
founds  upon  these  as  bin  title  to  exclude,  which  he 
cannot  do  unless  he  produces  them,  more  especially, 
seeing  that  there  is  no  prescription  pled,  as  founded 
on  a  subsequent  title ;  and  the  record  of  sasines  in 
which  the  foresaid  sasine  in  1751,  in  favour  of  Robert 
Adamson,  is  registered,  is  lost.    The  defenders  plead- 
ed—I.  I'he  pursuer  has  no  title,  under  the  general 
services  libelled,  to  pursue  the  present  action. — II* 
Tbe  action  is  excluded  in  respect  of  the  confirmation 
in  the  charter  in  favour  of  Janet  Adamson  of  tbe 
prior  titles,  and  the  pursuer  is  barred,  as  represent- 
ing Robert  Adamson,  from  challenging  these  prior 
titles. — III.  The  defender  is  not  bound  to  produce 
the  deeds  referred  to  in  the  5th  article  of  the  conde- 
scendence,  reduction  thereof  not  being  called  for.— 
Lastly^  The  Magistrates  were  entitled  to  grant  the 
precept  of  dare  constat  and  charter  of  confirmation 
and  novodamus  in  favour  of  Janet  Adamson,  and  no 
sufficient  ground  has  been  stated  for  setting  it  aside. 

Against  the  above  quoted  interlocutor  the  pursner 
reclaimed,  pleading — both  that  the  judgment  proceed- 
ed upon  grounds  which  were  not  stated  by  the  defen- 
der in  his  pleas,  and  that  it  was  not  sound  in  itself. 

At  advising,    . 
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The  Lord  Justice'Cterk  agreed  witb  the  Lord  Ordinary,  that 
tbere  was  enough  in  the  pleas  of  the  defender  to  cover  the  ground 
on  which  the  Lord  Ordinary  had  rested  his  judgment.  Then,  was 
(he  deed  to  be  held  as  being  on  its  face  gratuitous,  where  there 
was  no  express  averment  by  the  pursuer  that  no  services  were 
rendered  to  the  granter  ?  The  man  of  business  seemed  just  to 
have  put  in  "  love,  favour,  and  affection"  as  words  of  style.  **  Af- 
fection** would  not  have  made  the  deed  onerousi  but  **  long  ser- 
nces**  did.  The  granter  knew  best  what  services  had  been  ren- 
dered to  her.  Ck>nsidering  the  lapse  of  time,  and  other  circum- 
sunces,  this  pursuer  could  not  be  allowed  to  take  the  estate 
without  the  burden  of  this  deed.  The  case  was  one  of  nicety. 
Bot  on  the  principle  of  the  case  of  Kennedy,  (where  the  pro- 
visions were  not  imperative,  but  only  permitted,)  he  would  ad- 
here, without  entering  into  the  titles. 

Lord  CriHgUtie  concurred.  The  case  was  a  nice  one.  But 
the  granter  admitted  long  services.  The  disponee  might  have 
brought  her  action  for  her  services,  had  not  the  deed  been  grant- 
ed. Who  knows  what  passed  between  the  aunt  and  the  niece  ? 
It  would  have  been  different  if  the  pursuer  had  given  a  pointed 
contradiction  to  the  averment  that  services  had  been  rendered ; 
but  there  was  no  such  contradiction,— merely  a  general  state- 
ment that  the  deed  was  gratuitous.  Considenng  all  the  circum- 
Biancefi — the  low  situation  of  the  parties — the  smallness  of  the 
•abject,  &c,  he  would  adhere. 

L9rd  Ueadovfbank  had  not  been'without  difficulty,  from  seeing 
that  the  consideration  expressed  in  the  deed  was  a  mixed  one, 
which  might  prevent  the  deed  from  being  viewed  as  altogether 
onerous.  The  case  of  Kennedy  was  different,  because  there 
was  in  it  a  natural  obligation  upon  the  party  to  provide  for  his 
children.  Here  the  disponee  was  but  a  niece.  And  it  was  ad- 
mitted that  the  mere  desire  to  provide  for  a  niece  could  not  have 
Blade  the  deed  onerous.  But  then,  with  respect  to  the  evidence 
of  services  rendered,  they  must  be  held  to  be  established.  The 
party  served  was  the  best  judge  of  them.  The  only  difficulty 
lay  in  the  mixed  consideration.  But  considering  that,  at  such 
a  distance  of  time,  it  was  utterly  impossible  to  determine  the 
precise  onerosity  of  the  consideration,  he  would  concur  with  the 
Lord  Ordinary. 

The  Coart  refased  the  note. 

Second  Division. — Lord  Ordinary,  Moncreiff. — JcL   Welsh, 

Carlyle— ^tt.   P.  Robertson,   A.  McNeill A.   C.  Howden, 

W.S.,  and  James    Stuart,    S.S.  C,  Agents. — Mr  Thomson, 
aerk.— Lr.  CJ] 

nth  November  1832. 

No.  33. — John  Prinolb,  Suspender^  v»  John  Tate, 

&c,f  Respondents* 

Cautioner*- Factor — Liability — Suspension — J  eauthiMrfor  a 
jmdtcial  factor  on  on  ealate  in  a  ranking  and  nale^  having  been 
charged  to  make  payment  and  consigntUion  of  a  balance  due  on  naid 
estate  !  and  having  presented  a  suspension^  on  the  ground,  inter 
alia,  thai  the  peonies  interested  had  neglected,  Jor  20  years,  to  com- 
pel the  factor  to  do  his  duttf,  or  to  intimate  his  irregularities  to 
the  cauiioner;  and  also  that,  in  terms  of  the  bond,  he  wcu  only 
liable  for  the  rents  and  arrears  of  rents  recovered  by  the  factor 
fnm  the  tenants, —  The  Court  pasted  the  bill,  without  caution. 

For  a  namber  of  years,  there  had  been  in  dependence, 
at  the  inctence  of  John  Cleagh,  &c,,  a  ranking  and 
Bfde  of  an  heritable  subject,  called  New  Grange  or 
Hamilton's  Folly.  In  1812,  Robert  Rattray,  W.S., 
was  appointed  jadicial  (actor  on  said  property,  and 
the  snspender  adhibited  his  subscription  as  cautioner 
to  a  bond,  for  his  faithful  discharge  of  the  duties  of 
the  office.  The  bond  was  in  the  usual  form,  and  re- 
ferred to  the  Act  of  Sederunt,  22d  December  1711, 
anent  Lords*  factors.  John  Clengh  became  insolvent, 
and  a  commission  of  bankruptcy  was  issued  against 
him  ;  and  John  Tate  and  others  having  been  appoint- 
ed assignees,  tber  presented  a  petition  on  the  11th 
June  1831,  to  tne  Court  of  Session,  praying  their 


Lordships  to  remit  Rattray's  accounts  to  the  auditor^ 
to  tax  the  same,  and  to  report.  The  auditor  re- 
ported, that  the  balance  due  to  the  estate  by  Mr  Rat- 
tray, amounted  to  £1663,  4.  8.,  and  that  he  had  been 
guilty  of  irregularities  in  not  lodging  his  accounti*, 
and  in  not  making  up  proper  rentals  and  lists  of  ar- 
rears, in  terms  of' the  regulations  contained  in  the  Aiit 
of  Sederunt.  Rattray's  affairs  having  become  em- 
barrassed, the  respondents  registered  the  bond  of 
caution,  and  threatened  to  charge  the  suspender  as 
cautioner,  for  payment  and  consignation — when  lie 
presented  a  bill  of  suspension,  and,  inter  alia,  pleaded — 
h  That  the  chargers,  and  their  authors,  by  allowing 
the  judicial  factor  to  mismanage  the  estate,  and  be 

§uilty  of  irregularities  in  the  face  of  the  Act  of  Se- 
erunt,  for  upwards  of  20  years,  without  intimating 
the  same  to  the  cautioner,  have,  by  their  negligence 
and  dereliction  of  duty,  freed  him  from  his  obligation. 
—II.  That  in  terms  of  the  bond,  which  is  of  a  penal 
nature,  and  must  be  strictly  construed,  he  was  only 
liable  for  the  rents,  and  arrears  of  rents  recovered  by 
Rattray  from  the  tenants ;  but  that  he  was  not  liable 
for  interest,  nor  the  balances  due  by  former  factors. 
Answered — There  is  no  analogy  between  the  present 
case  and  the  recent  cases  regarding  bank  agents.  The 
respondents  oould  not  exert  any  efficient  control  over 
the  factor,  whose  accounts  were  always  open  to  the  cau- 
tioner, and  who  at  any  time  might  have  obtained  his 
exoneration,  and  adjusted  the  terms  of  it.  Lord  Mac- 
kenzie, on  4th  October  1832,  passed  <<  the  bill  without 
caution."    Tate  reclaimed,  but  the  Court  adhered. 

Suspender*s  Authorities.— Act  of  Sederunt,  22d  December 
1711.  Bell's  Com.  Vol.  I.  p.  360.  Ersk.  111.7,2-2.  Edie 
V.  Howe,  dd  February  1829;  S.  &  D. 

Respondents*  Authorities. — Bell's  Com.  I.  p.  857.  Mor- 
land,  4tb  December  1829;  S.  &  D.     Edie,  ut  supra. 

Second  Division, — Lord  Ordinary  Mackenzie. — Act. 

Alt.  James  Walker. — JameK  Bridges,  W.S.,  and  Wal- 
ker, Richardson  &  Melville,  W.S.,  Agents. — Mr  Ferguson, 
Clerk \J.  fF.  H.] 

20/A  November  1832. 

No.  34. — Duncan  Wright,  Fursuer^  v,  John  Burnsi 

&c.,  Defenders, 

Expenses — Agent — Client — Held,  that  the  act  of  an  anent,  in 
granting  a  receipt  for  expenses  in  a  process,  did  not  bar  tlu  client 
from  reducing  the  decree  on  which  they  proceeded,  on  the  ground 
that  the  expenses  were  inadequate. 

This  was  an  action  of  reduction,  brought  at  the 
pursuer's  instance,  for  the  purpose  of  setting  aside 
certain  judgments  pronounced  in  two  conjoined  ac- 
tions of  furthcoming  and  multiplepoinding,  which 
sometime  depended  before  the  Sheriff  of  Lanarkiihire, 
and  his  Substitute,  at  Hamilton.  The  furthcoming 
was  raised  at  the  instance  of  the  present  pursuer, 
against  Sir  James  Steuart,  Bart,  of  Coltness ;  and 
the  multiplepoinding  was  instituted  at  the  instance  of 
Sir  James  against  the  pursuer,  and  others.  After  a' 
variety  of  procedure  before  the  Inferior  Court,  the 
Sheriff,  on  i9th  December  1828,  modified  Sir  James's 
expenses  to  £14,  I7s.;  found  that  Sir  James,  at  the 
time  the  action  was  raised,  had  in  his  hands  £19,  17s. 
d^d.,  from  which  he  was  entitled  to  retain  the  above 
expenses ;  and  that  Wright  was  preferable  to  the 
balance  in  medio,  amounting  to  £5,  0.  8^.,  and  to 
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:£4,  3fl.  of  expenses  from  the  defender,  John  Bnrns* 
The  pursaer*s  agent,  William  Henderson,  writer  in 
Hamilton,  granted  a  receipt  and  discharge  to  Burns 
for  the  said  £4,  Ss.  In  1832,  the  pursaer  brought  an 
action  of  reduction  of  the  Sheriff's  judgments,  in  order 
to  obtain  a  larger  sum  of  expenses.  In  limine,  it  was 
uaaintained — That  the  party  had  no  title ;  and,  se^ 
condli/.  That  after  accepting  and  discharging  pay- 
ment of  the  sums  found  due  to  him  by  the  Sheriff's 
interlocutors,  whereby  he  homologated  and  approved 
of  the  same,  it  is  incompetent  for  the  pursuer  to  chal- 
lenge these  interlocutors  in  the  shape  of  a  reduction, 
or  in  any  other  form.  After  hearing  parties,  Lord 
Moncreiff,  on  6th  July  1832,  pronounced  this  inter- 
locutor : 

"  Sustains  tbe  second  preliminary  defence  pleaded ;  assoilzies 
the  defender,  John  Burns,  from  the  conclusions  of  the  action, 
and  decerns :  Finds  him  entitled  to  expenses ;  appoints  an  ac- 
count thereof  to  be  given  in,"  &c. 

The  pursuer  reclaimed,  and  pleaded — That  the  fact 
of  an  agent  having  taken  a  smaller  sum  of  expenses 
than  was  due,  and  having  granted  a  receipt  and  dis- 
charge therefor,  did  not  bar  the  client  from  reduction. 
Answered — The  client  must  be  held  as  having  sanc- 
tioned the  deeds  of  his  agent,  especially  as  he  has  for 
several  years  retained  the  principal  and  expenses  in 
his  pocket,  without  challenging  the  act  of  his  agent. 

Lord  PresidenL^^Jt  a  payment  were  made  to  a  pursuer  who 
afterwards  disoovered  that  he  was  entitled  to  a  lai^er  sum, 
would  he  be  barred  from  reducing  ? 

Lord  Bafgray. — Had  Che  discharge  been  by  the  party  instead 
of  the  agent,  there  might  have  been  doubts  of  the  competency 
of  a  reduction.  Here  it  was  granted  by  the  agent,  who  might 
agree  to  take  these  expenses  in  the  meantime.  In  this  Court, 
a  party  may  take  bis  expenses,  but  such  an  act  won't  bar  his 
right  to  appeal. 

Lord  Gillies  could  not  see  how  the  agent,  by  any  act  of  his, 
was  entitled  to  bar  tbe  client  from  reduction. 

Lord  Craigie  concurred;  and  the  Court  altered  his 
Lordship's  judgment. 

First  Division. — Lord  Ordinary,  Moncreiff. — Act,  Pater- 
son.—^//.  Russell  &  Turnbull. — J.  Cullen,  W.S.,and  Wother- 
spoon  and  Maek,   W.S.,   Agents. — Sir   W,    Scott,  Clerk.— 

20lh  November  1832. 

No.  35.— Lord  Lyndocii,  &c..  Pursuers,  v,  Johk 
OacHTBRLONT,  Defender. 

Trustee — Liability — Damages — Interest^-  Expenses—^  lrii»- 
tee  having  refused  to  concur  in  signing  a  discharge  for  a  sum 
iff  money  due  to  the  trust ;  and  having  been  ordained  by  the 
Judgment  of  the  Court  of  Session^  ajprmed  by  the  House  of 
LordSt  to  do  so — Heldf  7.  That  he  was  liable,  therefore,  in  the 
sum  of£^  per  cent,  on  the  said  money, — //.  That  he  ivas  liable 
in  the  expenses  of  process  and  diligence  in  the  Court  of  Session, 
used  to  compel  him  to  sign  said  discharge* 

The  deceased  John  Kinloch  executed  a  trust  in 
favour  of  the  pursuers  and  defender.  After  the  trus* 
ter's  death,  a  majority  of  the  trustees  lent  to  Colonel 
Kinloch  part  of  the  trust-funds,  for  repayment  of 
which  he  effected  an  insurance  on  his  life  for  £2500, 
with  the  Royal  Exchange  Assurance  Company  of  Lon- 
don, and  gave  heritable  security  for  the  payment  of 
the  annnal  premium,  and  bound  himself  to  make  the 
money  lent  forthcoming  at  the  term  ensuing  the  date 


of  the  bond.  Tlie  defender  remonstrated  against  the 
loan  as  imprudent,  ineligible,  and  contrary  to  the  pur- 
poses of  the  trust.  On*  the  17th  May  1824,  the 
Colonel  died ;  and  the  Assurance  Company  having  in- 
timated their  willingness  to  pay  up  the  money,  on  re* 
oeiving  a  discharge  subscribed  by  all  the  surviving 
trustees,  a  letter  to  this  effect  was  addressed  to  the 
defender  on  8th  June  thereafter,  stating  these  circum- 
stances, and  requesting  his  signature,  in  addition  to 
those  of  the  pursuers.  This  was  refused  by  the  de- 
fender, on  the  ground  that  he  considered  himself  no 
longer  a  trustee,  after  a  quorum  of  them,  which  still 
existed,  had  lent  the  money  in  opposition  to  his  opi- 
nion, and  contrary  to  what  he  thought  the  inten- 
tions of  the  truster.  The  Assurance  Company  hav- 
ing refused  to  pay  interest,  or  consign  the  money, 
the  pnrsuers  then  raised  the  present  action  to  com- 
pel the  defender,  inter  alia,  to  sign  the  discharge: 
which  the  Lord  Ordinary,  on  6th  July  1826,  ordained 
him  to  do,  without  prejudice  to  the  pursuers'  claim 
of  interest,  &c.  To  this  interlocutor  the  Court  ad- 
hered on  15th  February  1827,  F.  C.  Tbe  defender 
thereafter,  on  diligence  being  raised  against  him, 
signed  the  discharge,  and  the  money  was  paid  on  Hih 
^farch  1828.  The  judgments  of  the  Court  of  Session 
were  affirmed  by  the  House  of  Lords  on  7th  July 
1830,  (vide  aniea.  Vol.  IL  p.  522.) 

Lord  Medwyn  then  pronounced  this  interlocutor 
on  I9th  May  1832:— 

**  Finds  tbe  defender,  John  Ouchterlony,  liable  to  tbe  pur- 
suers in  interest,  at  the  rate  of  four  per  cent,  on  tbe  principal 
sum  of  £2500  Sterling,  from  5tb  October  1824  to  14th  March 
1828,  and  decerns :  Finds  him  liable  in  the  expenses  of  process 
in  this  Court  since  15th  February  1827,  with  the  expense  of  ex- 
tract ;  also  in  the  expenses  of  diligence  incurred  in  compelling 
him  to  sign  tbe  discharge  to  the  Royal  Exchange  Assurance 
Company  of  London,  of  which  allows  an  account  to  be  given 
in,"  &c. 

The  defender  reclaimed,  and  pleaded — L  That  he 
was  not  liable  in  any  damages  whatever,  whether  in 
the  form  of  interest,  or  otherwise,  in  consequence  of 
not  having  signed  the  discharge  in  question. — 1 L  That 
at  all  events,  the  defender  is  not  liable  in  legal  in- 
terest, but  only  in  the  market  rate  of  interest. — IIL 
Thai  he  is  liable  in  such  restricted  rate  of  interest 
for  no  longer  period,  in  any  view,  than  elapsed  from 
the  ultimate  decision  of  the  Court  till  his  concurrence 
in  the  discharge. — IV.  That  he  is  not  liable  for  any 
expenses  of  process,  with  the  exception  of  those  al- 
ready decerned  for  in  the  interlocutor  of  February 
1827  ;  and  that,  on  the  contrary,  he  is  entitled  to  his 
expenses  subsequent  to  tbe  appeal*  Answered — L 
The  defender  having  unwarrantably  refused  to  con- 
cur with  the  pnssuers  in  uplifting  the  money  in  ques- 
tion, is  liable  in  damages  to  the  trust-estate  for  thia 
dereliction  of  his  duty« — II.  The  measure  of  the 
damage  is  the  legal  rate  of  interest  during  tbe  period 
when  the  money  was  rendered  entirely  unproductive 
by  the  defender's  dereliction  of  his  duty,  and  the  ex- 
pense occasioned  to  the  estate  in  compelling  him  to 
perform  his  duty. — The  Court  adhered. 

First  Dinsion, — Lord  Ordinary,  Medwyn. .^vfc/.  Jameson. 
— Alt,  Rutherfurd. — David  Watson,  S.S.d,  and  Wpa.  Murray, 
W.S.,  Agents — Mr  Bell,  Clerk.— [J.  IK  H.] 
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20ih  November  1832. 

No.  36. — Robert  Downib,  Suspender,  v,  James 

Rae,  Respondent, 

Procce? — Competency — Suspension— Competent  mcl  Omitted 
— .1  parft/  having  appeared  <ts  nominal  raiser  in  a  tnultiple- 
pojHdin;!y  and  Itd^ied  a  comteseendence,  and  stated  his  uiliiTig' 
nrsi  to  pay  the  fund  in  medio. — Heid,  I.  That  a  plea  of  com- 
pensaiiont  omitted  in  the  rttultiplepoinding,  could  not  be  pleaded 
i'l  a  susjiension. — //.  That^  in  the  circumstances,  the  decree 
iJi  the  multiptepoinding  was  not  in  absence, — ///.  That  it  was 
too  late  to  urge  the  plea  of  retention. 

In    18^2^5,   the  suspender   purchased  from    David 
Storm,  builder  in  Edinburgh,  certain  unfinished  tene- 
ments in  Donnie  Place.     Storm  agreed  to  complete 
the  houses  within  a  speciSed  time,  and  became  in- 
debted for  plumber-work  to  Brodie  and  Hume,  in  the 
»um  of  £i'^3,  16.  4.     At  this  time,  Storm  was  in- 
debted to  Messrs  Dawson  and  Co.,  Port  Hopeton,  in 
£160  and  upwards,  for  which  he  gave  them  a  draft 
on  Mr  Charles,  the  suspender's  factor,  who  agreed  to 
honour  it,  as  all  the  purchase-money  had  not  then  been 
paid.    Before  payment,  Storm  was  sequestrated  in  May 
1^26,  and  Messrs  Brodie  and  Hume  objected  to  the 
suspender,  or  his  factor,  honouring  the  draft.    Messrs 
Da\fson  and  Coropanv,  having  failed  in  an  extraju- 
dicial negotiation  witu  Brodie  and  Hume,  then  raised 
a  moltiplepoinding,  id  name  of  the  suspender,  to  try 
with   Brodie  and  Hume  the  qnestion  of  right  to  the 
said  £123.     The  summons  was  duly  served  against 
tlie  suspender,  and  stated,  that  the  suspender   was 
willing  to  make  once  and  single  payment  of  the  said 
sum  to  the  party  who  had  oest  right  thereto.     No 
objections  were  stated  to  the  competency  of  the  sum- 
mons ;  and  on  6th  December  1827,  eighteen  months 
after  Storm's  bankruptcy,  tlie  suspender  lodged  a  con- 
descendence of  the  fund  in  medio^  which  he  stated  to  be 
the  sai  d  £  1 23, 1 6. 4.,  and  declared  h  is  readi  ness  to  pay  the 
same.    In  Storm's  sequestration,  the  Commercial  Bank 
lodged,  on  the  2l8t  October,  adaim  for  £2695,  being  the 
balance  doe  under  a  cash-credit,  for  which  thesnspender 
was  one  of  the  cautioners.  The  claim  of  preference  be- 
t\veen  Dawson  and  Company  and  Brodie  and  Hume 
was  then  settled  by  a  reference  to  Thomas  Walker  Baird, 
advocate,  who  preferred  Dawson  and  Company  to  the 
^aid  sum  of  £123,  16.  4.,  and  the  process  of  multi- 
plepoinding,  which  had  in  the  meantime  fallen  asleep, 
was  wakened,  and  decree  pronounced  in  terms  of  the 
award.     la  the  meantHne,  Messrs  Dawson  and  Com- 
pany had  made  over  the  claim  to  the  jrespondentf  who 
extracted  the  decreet,  and  charged  Mr  Downie — who 
suspended,  and  pleaded — I.  That  quoad  him  the  de- 
cree in  the  multiplepoinding  was  in  absence:  That 
be  or  his  agent  had  got  no  notice  of  the  matter,  and 
were  no  parties  to  the  judicial  reference. — II.  That 
at  the  time  the  multiplepoinding  was  raised,  he  was 
Storm's  creditor  to  a  large  amount,  from  his  caution- 
ary obligations  for  him  to  the  Banks, — a  fact  of  which, 
however,  be  was  then  ignorant :     That  he  was  en- 
titled to  plead  compensation  of  the  £123  in  partial  li- 
qaidation  of  his  claim :  That  it  was  not  too  late  to  plead 
the  right  of  retention  after  decreet.     Answered — I. 
The  suspender  appenred  in  the  multiplepoinding,  and 
pleaded  to  it,  by  lodging  a  condescendence,  and  stat- 
ing his  readiness  to  pay  the  fund  in  medio^    Dae  no- 


tice of  all  the  proceedings  were  given  to  the  suspen- 
der's agent,  who  took  an  active  part  in  them. — II. 
Mere  ignorance  of  a  fact  which  ought  to  have  been 
within  the  suspender's  knowledge,  is  not  a  good 
ground  of  suspension.  Relief,  on  the  plea  of  compe- 
tent and  omitted,  can  only  bo  pleaded  in  a  reduction. 

Lord  Medwyn,  on  lOth  October  1832,  pronounced 
this  interlocutor : — 

"  Having  considered  this  bill,  with  the  answers  thereto,  and 
productions,  refuses  the  bill ;  finds  expenses  due,  &c. — Note, — 
The  decree  in  this  case  was  not  a  decree  in  absence,  for  the  sus- 
pender bad  made  appearance  in  the  process.  He  states  that  he 
was  ignorant  that  he  was  under  any  obligation  for  Storm  to  the 
Commercial  Bank,  when  he  lodged  the  condescendence  of  the 
fund,  and  made  no  claim  of  retention,  but  admitted  that  the 
fund  in  medio  was  due  by  him.  There  can  be  little  doubt  that 
be  was  ignorant  of  this  obligation,  but  he  ought  not  to  have 
been  so,  and  cannot  now  get  the  better  of  his  own  judicial  state- 
ments and  actings,  because  they  would  have  l)een  diiferent  if  he 
had  more  carefully  inquired  into  the  state  of  his  transactions 
with  and  for  Storm.  Besides,  it  is  stated  that,  about  18  months 
ago,  the  suspender  was  informed  of  the  claim  which  the  Bank 
had  upon  him,  under  his  bonds  for  Storm ;  and  after  this  the 
award  is  given  in,  the  process  awakened  of  consent,  decree  ob- 
tained and  extracted,  and  much  correspondence  about  payment 
of  it,  before  the  present  ground  of  suspension  is  stated.  What- 
ever might  have  been  done,  if  the  ground  of  retention  bad  been 
stated  immediately  when  the  process  was  awakened,  it  cannot 
be  listened  to  now  in  a  suspension.  Compensation,  even,  is  not 
pleadable  in  a  suspension." — Ersk.  HI.  4.  sec.  19. 

The  suspender  having  presented  a  second  suspen- 
sion, which  Lord  Corchouse  refused  on  3d  November 
1832,  he  reclaimed, — ^aiid  at  advising. 

Lord  Jialgray  said,  that  he  was  clearly  of  opinion  that  the 
interlocutors  were  right.  The  suspender  allowed  all  the  pro- 
ceedings in  the  multiplepoinding  to  go  on,  without  challenge, 
and  it  was  now  too  lute. 

The  Court  unanimously  adhered. 

Suspenders*  Authorities — BelPs  Com.  II.  p.  133.  Barclay 
0.  Clerk,  January  1683;  Mor.  2641.  M'Laren  v.  Bisset,  18th 
February  1736;  Mor.  264C.  Corbet  v.  Hamilton,  21st  March 
1707;  Mor.  2642.  A.  v.  B.,  2oth  February  1747;  Mor. 
2648,  and  16th  January  1747;  Brown  s  Sup.  Vol.  V.  p.  747. 

Respondents*  Authorities. — 1672.  c.  16.  sec.  19.  Ersk.  IV. 
3,  3.  Dundas,  9tb  March  1810.  Magistrates  of  Dumbarton, 
18th  November  1813.     Graham,  29th  May  1821. 

First  Division. — Lords  Ordinary,  Medwyn  and  Corchouse. — 
Act,  Skene  and  Christison. — Mt.  Kcay  and  (J.  O.  Bell.  —  Wil- 
liam Renny,  W.S.,  and  Alexander  Johnstone,  W.S.,  Agents. 
—Sir  R.  Dundas,  Clerk.— [J.  W,  H.] 

20lh  November  1832. 

No.  ST.—Thomas  Booklbss,  Suspender,  v.  Joseph 

NoaMAND,  Respondent, 

Apprentice  —  Master —  Indenture —  Incarceration  —  Questiont 
raised f  though  not  decided, — /.  Is  it  legal  for  a  master,  where 
there  is  a  regular  indenture,  with  cautiofiers, penalty,  and  aclause 
of  registration,  to  proceed  against  his  apprentice  by  summary  ap- 
plication to  the  Sheriff  for  imprisonment,  in  order  to  compel 
him  to  return  to,  continue  in,  and  implement  the  terms  of  the  in^ 
denture  f — //.  /f  it  legal  to  ordain  him,  in  the  warrant  of  im- 
prisonmeni,  to  find  higher  caution  than  what  U  stipulated  in  the 
indenture  t 

On  the  12th  November  1827,  the  suspender  was 
hound  an  apprentice  with  the  respondent,  a  wright  in 
Edinburgh.  The  indenture  contained  the  usual  clansea 
and  mutual  obligations  on  the  parties,  under  the 
penalty  of  £lOO  bcots ;  and  provided,  inter  aiia,  that 
the  suspender 
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"  shall  not  absent  himself  from  \m  said  service,  without  leave 
obtained  from  his  master ;  and  that,  if  he  fails  in  punctual  at- 
tendance, he  shall  make  two  days*  service,  after  the  expiration  of 
the  term  of  his  apprenticeship,  in  the  same  station  in  which  he 
serves  while  it  lasts,  for  each  day's  absence  during  that  time.** 

The  indenture  contained  a  claqse  of  registration  in 
tbe  usual  form,  consenting  to  letters  of  horning,  &c. 
on  six  days*  charge.  On  13th  October  1832»  the  re- 
spondent presented  a  summary  application  to  the 
Sheriff,  stating  the  terms  of  the  indenture,  and  setting 
forth.  That  the  suspender  had  for  some  time  past  been 
irregular  in  his  attendance,  and  in  particular,  had  ab- 
sconded for  three  days,  and  was  then  in  hiding.  The 
prayer  of  the  application  was  in  these  terms :— ^ 

"  May  it  therefore  please  your  Lordship  to  grant  warrant 
and  authority  to  officers  of  Court  to  search  for,  seize,  take,  and 
apprehend  the  person  of  the  foresaid  Thomas  Bookless,  and  to 
bring  him  before  your  Lordship  for  examination ;  thereafter,  on 
his  aidmitting  the  facts  before  set  forth,  or  their  being  proved, 
to  grant  warrant  to  officers  of  Court,  to  incarcerate  and  imprison 
the  person  of  the  said  Thomas  Bookless  within  the  tolbootb 
of  Edinburgh,  or  other  sure  warding  place,  therein  to  remain 
under  sure  ward,  firmance,  and  captivity,  on  bis  own  charges 
and  expenses,  aye  and  until  he  find  good  and  undoubted  caution, 
acted  in  your  Liordship's  Court-books,  to  the  amount  of  thirty 
pounds  Sterling,  to  return  to  the  service  of  the  petitioner,  and 
to  continue  therein,  in  terms  of  the  foresaid  articles  of  indent 
ture,  until  the  expiry  of  the  time  stipulated  therein  :  Lastly, 
To  find  tbe  said  Thomas  Bookless  liable  in  the  expense  of  this 
application,  warrants,  apd  haill  subsecjuent  procedure ;  and  to 
decern  for  said  expenses,  in  common  form.*' 

The  suspender  having  been  apprehended  on  17th 
October,  and  taken  before  the  Sheriff,  admitted  his 
guilt,  and  expressed  his  readiness  to  return  to  his  ser- 
vice. On  the  same  day,  the  Sheriff  granted  warrant 
for  his  incarceration,  in  terms  of  the  prayer  of  the  ap- 
plication. Bookless  suspended  ;  ana  answers  having 
oeen  lodged.  Lord  Fuiierton  ordered  them,  and  the 
bill,  to  be  printed,  in  order  to  report  the  case  to  the 
First  Division.  The  suspender  pleaded — I.  It  is  in- 
competent for  the  respondent  to  travel  out  of  tbe  in- 
denture. Caution  to  the  amount  of  £100  Scots  is 
therein  found,  and  the  respondent  has  no  right  to  de- 
mand more ;  neither  was  the  Sheriff  entitled  to  ordain 
|iim  to  find  caution  for  £30  Sterling,  thus  laying  him 
iin()er  additional  security,  and  making  a  totally  new 
contract  for  tlio  parties,  never  contemplated  in  the  in- 
denture. If  the  respondent  had  charged  the  suspen- 
der to  return,  and  he  had  refused,  he  might  have 
punished  him  wifch  imprisonment,  by  proceeding  under 
the  Statute,  4th  Geo.  IV.  c  S^.sec.  1.— IL  The  war- 
rant of  incarceration,  as  expressed,  might,  at  the  in- 
stance pf  an  oppressive  and  vindictive  master,  operate 
a  perpetual  imprisonment,  in  cases  where  the  suspen- 
der was  unable  to  find  caution  to  return  to  and  continue 
jn  his  service,  and  perform  all  the  provisions  in  his  in- 
denture. Answered — I.  The  practice,  confirmed  by  de- 
cided cases,  has  all  aloipg  been,  that  Sheriffs  are  entitled 
to  grant  summary  warrants  of  imprisonment  against 
servants  and  apprentices,  in  order  to  compel  them  to  ve- 
tnrn  to  the  service  which  they  had  deserted.  Recurrence 
to  tbe  cautioners  for  the  penalty  and  damages  is  no- 
thing. The  respondent  wishes  service.  He  does  not 
wish  to  punish  the  suspender  criminally  under  the 
Statute  4  Geo.  IV. — II.  'i'he  caution  for  £30  is  not 
^00  high.     The  master  has  had  the  laboqr  of  teaching 


the  apprentice,  who  is  now  commencing  his  last  year, 
and  his  services  during  it  would  amount  to  upwards 
of  double  £30*    When  the  case  came  on  for  advising, 

Lord  Craigie  said  he  was  satisfied  that  the  Sberifl^s  interlo- 
cutor was  correct.  The  master  was  bound  to  do  sU  he  could  to 
protect  the  cautioners,  otherwise,  who  would  be  security  for  sU 
the  damage  that  might  be  done  by  an  apprentice  to  his  master. 
If  the  master  was  not  entitled  to  do  so,  and  had  followed  any 
other  course  than  the  present,  the  cautioners  might  have  been 
involved  in  expenses,  and  no  good  done. 

Lord  Baigrojf  had  considerable  practice  in  such  matters  when 
he  was  a  Sheriff,  and  had  been  exceedingly  cautious  to  evade 
damages,  whether  on  the  side  of  the  master  or  the  servant  The 
roaster  was  bound  to  use  means  to  prevent  damages  against  tbe 
cautioners.  If  be  knew  the  apprentice  was  going  to  run  awHj, 
he  was  bound  to  lay  hold  of  him  and  bring  him  back  to  bis  ser- 
vice. Were  the  terms  of  the  warrant  ill^al  ?  Ue  thought  not 
They  were  only  to  compel  performance  of  an  act  within  tbe  ap- 
prentice's power.  He  bad  the  means  of  doing  it  There  was 
no  hardship  in  this.  The  words  of  the  petition  may  seem  broad, 
but  on  a  fair  construction  they  were  not  too  broad.  He  was 
sure  tbe  practice  throughout  Scotland  was  the  same  as  what 
had  been  pursued  in  this  case.  The  onlv  difficulty  he  had,  was 
on  the  extent  of  the  caution  demanded.  It  was  exhorbitant 
^10  was  enough. 

Lord  GiiUet  remembered  the  case  of  Reid,  and  was   then  of 
opinion,  that  a  criminal  process  could  not  be  used  to  compel  ful- 
filment of  a  civil  contract     It  lyas  now  settled  law,  that  a  mas- 
ter could  force  his  servant  to  perform  his  contract  by  imprison- 
ment    The  present  case  ongtnated,  not  between  roaster  and 
servant,  but  between  master  and  apprentice,  on  a  contract  con- 
taining a  clause  of  registration,  involving  a  decree  in  it.     The 
master  should  have  proceeded  on  the  indenture.     If  such  be  the 
practice  of  Sheriffs,  as  stated  by  Lord  Balgray,  it  is  not  uni- 
versal— and  it  should  be  altered.     Where  there  are  miitual  8ti- 
pulations,  cautioners,  and  the  means  of  giving  a  charge  in  a 
contract  reduced  to  writing,  he  held  any  other  mode  of  proceeding 
than  upon  it,  illegal  and  incompetent  What  more  does  the  mas- 
ter wish  than  fulfilment  of  the  contract  ?  If  he  does  wish  more, 
it  is  illegal.     If  he  wants  no  more,  let  him  register  the  inden- 
ture, and  proceed  on  it.     The  case  was  different  from  that  be- 
tween a  master  and  a  servant,  where  there  was  no  indenture. 
Tbe  master  might  bnve  proceeded  criminally  against  tie  sua- 
pender,  under  the  4tb  Geo.  IV.     Here  the  summary  procedure 
adopted  was  incompetent     Suppose  a  party  bound  apprentim 
to  a  writer  to  the  Signet,  or  au  apothecary,  and  that  be  suc- 
ceeds to  i£  10,000  a>vear,  is  he  to  be  taken  by  the  neck,  and, 
nolens  voiens,  compelled  to  serve,  when  he  says  he  is  willing  to 
pay  all  the  penalty  ?  He  thought  not.     Is  tbe  Court  to  alter 
the  bargain,  which  the  master  is  endeavouring  to  force  implement 
of,  and  make  the  penalty — the  caution  higher?  $ibi  imputetf  if  be 
baa  not  made  the  indenture  better  than  it  is.     He  thought  tbe 
bill  should  be  passed,  and  that  there  should  be  a  consultation 
with  the  other  Judges,  in  order  that  a  general  rule  might  be  laid 
down. 

Lord  P/vsicf^n/.— What  would  you  do  in  other  contracts  ?— say 
in  the  case  of  a  lease.  Surely  proceed  on  the  lease.  He  did  not 
think  tbe  penalty  was  all  that  could  be  recovered  under  tbe  inden- 
ture,— it  was  broader  than  tb^t.  He  recollected  tbe  case  of  Reid, 
which,  he  thought,  was  well  decided.  In  that  case,  there  was  neither 
cautioner  nor  penalty ;  there  was  only  a  verbal  agreement, — so 
that  there  was  no  other  way  of  proceeding  than  by  imprisonment. 
The  master  should  have  charged  the  apprentice  on  the  indentuie. 
The  penalty  was  mutual.  He  should  have  left  the  cautioners  to 
demand  relief  IVom  the  apprentice.  How  could  Bookless,  the 
apprentice,  have  proceeded  against  the  master,  on  the  allegation 
that  he  WHS  not  teaching  him  his  trade  ?  Could  he  have  put  the 
master  in  jail  ?  He  must  have  proceeded  on  the  indenture. 

The  Court,  therefore,  of  consent  of  parties,  passed 
the  bill,  and  libernted  the  suspender. 

Suspender's  Authorities.—* Wright  v.  McGregor,  9th  Febru- 
ary 1826;  S.  and  D.  Stewart  t>.  Stewart,  21st  June  1832; 
Scot  Jur.  and  S.  and  p.     Reid  p.   Raebum,  4th  June   1824, 
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Gentle  9.  M'Lellmn,  9th  July  1825;  S.  «id  D.    4  Geo.  IV. 

Respondent's  Authorities  ut  tupra,  Caaiphell  v.  Ander- 
son,  15th  Febniaiy  1826 ;  S.  and  D. 

First  Diyision. — Lord  Ordinsiy,  Fnllerton. — Jei^  Bell. — 
Alt,  Cunioghame.— T.  M  Moffat,  and  M.  &  J.  Lothian,  Solid- 
tors,  Agents BilUChamber  Clerk.- [y.  IT.  «.] 


20/A  November  1832. 

No.  38. — John  Boyd,  Suspender,  v.  Geo  roe 
CoKiMGiiAM,  dhnrger. 

Process — Bill  of  Suspension  —  Expenses  —  Circumstances  in 
which  the  Propost  of  a  burgh  was  made  jyersonally  liable  in  the 
expenses  incurred  by  the  Town-clerk,  in  recovering  the  burgh 
records,  wAteA  had  been  improper^  withdrawn  from  hu  custody. 

On  the  11th  Jane  1830,  the  charger  presented  a 
petition  and  complaint  against  the  suspender,  w^ho  was 
then  Provost  of  the  burgh  of  Linlithgow,  and  all  the 
other  members  of  the  Town  Coancil,  setting  forth, — 
That  he  was  Town-clerk  of  said  burgh,  and  that  in 
consequence  of  the  ensuing  election  for  a  member  of 
Parliament,  repeated  applications  were  made  to  him, 
as  the  legal  custodier  of  the  burgh  records,  for  ex- 
tracts of  certain  minutes,  which  he  was  unable  to  fur* 
ni:»h,  in  respect  that  the  suspender,  and  others,  had 
taken  the  same  out  of  his  custody,  kept  the  keys  of 
the  press  in  which  they  were  deposited,  and  refused 
to  give  him  access  to  tuem  :  That,  for  not  furnishing 
said  extracts,  petitions  and  complaints  were  instituted 
ai^ainst  him  by  Bailie  Spence,  &c,  for  malversation. 
The  prayer  of  the  charger^s  petition,  inter  alioy  con- 
eluded : 

"  And  to  ordain  the  said  John  Boyd,  and  all  the  other  persons 
abore  complained  on«  to  deliver  over  to  the  petitioner  the  records 
of  the  burgh,  in  order  that  he  may  be  enabled  to  furnish  ex- 
tracts  of  sticb  minutes  as  may  be  required  by  persons  having 
right  to  demand  them :  And  farther,  to  find  the  said  John  Boyd, 
and  all  the  other  persons  above  comphiined  on,  liable  to  the  pe- 
titioner in  the  expenses  of  this  petition,  as  well  as  all  other  ex- 
pense and  daoiage  to  which  he  may  be  put  in  consequence  of 
their  illegal  conducL** 

When  answers  were  given  in  to  this  petition,  a 
meeting  of  the  Council  was  called,  and  14  members 
tliereuf,  being  an  absolute  majority,  lodged  in  process 
a  minute,  disclaiming  the  answers,  and  stating  that 
they  were  unauthorised  by  the  Council.  On  the  6th 
July  1830,  {antea^  Vol.  11.  p.  520,)  the  Court  pro- 
nounced this  interlocutor : 

*'  The  I^rds  having  considered  this  petition  and  complaint  at 
the  instance  of  George  Cuningham,  with  the  answers  thereto, 
and  other  proceedings,  and  heard  counsel  for  the  parties,  Sustain 
the  complaint :  Find  that  the  complainer,  as  Clerk  of  the  royal 
buffrh  of  Linlithgow,  is  the  legal  and  proper  custodier  of  the  re- 
cords of  the  Council  of  the  burgh ;  that  he  is  entitled  to  demand 
and  take  possession  of  those  records,  and  to  give  forth  extracts 
thereof  according  to  law :  Ordain  the  respondents,  in  whose 
possession  or  custody  the  records  may  now  be,  to  deliver  up  the 
same  to  the  complainer,  and  decern :  Find  him  entitled  to  his 
expenses  in  this  process,  of  which  allow  an  account  to  be  given 
in,  and  taxed  and  reported  on  by  the  auditor :  Further,  find  him 
entitled  to  be  relieved  by  the  respondents  in  this  complaint,  of 
the  expenses  to  which  he  has  been  subjected  in  the  connected 
petition  and  complaint  at  the  instance  of  Robert  Spence,  as  well 
as  of  the  expenses  duly  incurred  by  him  in  that  petition  and  com- 
plaint, the  amount  of  which,  as  taxed  by  the  auditor,  to  whom 
power  for  thi|t  purpose  is  hereby  given,  shall  form  an  item  in 
the  account  of  his  expenses  for  which  decree  is  to  be  given  in 
this  process,  reserving  to  the  respondents  inter  se,  all  questions  as 


to  the  effect  of  a  disclamation  by  certain  of  their  number  in  re- 
lieving them  from  the  expenses  thus  found  due  to  the  com- 
plainer.** 

The  account  was  taxed  at  £83,  6.  5.,  for  payment 
of  which,  together  with  £2,  15.  1^.,  as  dues  of  ex- 
tract, Cuningham  charged  Boyd,  who  suspended, 
and  pleaded — 1.  That  the  petition  and  complaint,  at 
the  instance  of  the  Town -clerk,  was  not  directed 
against  the  suspender  personally,  but  against  him  as 
Provost  of  the  burgh,  and  also  against  the  other  mem-, 
bers  of  the  Council.  It  would  have  required  a  special 
finding  in  the  interlocutor  of  the  Court  to  have  ren- 
dered the  suspender  personally  liable. — II.  A  great 
proportion  of  the  expenses  charged  for,  was  incurred 
in  the  process  at  the  instance  of  Spence,  &c.,  with  which 
the  suspender  had  no  connection.  Answered — I.  The 
suspension  is  ex  facie  incompetent,  being  a  suspension- 
of  a  decree  of  the  Court  of  Session  1 1  foro  contentioio. 
— II.  Appearance  was  made  in  the  petition  and  com- 
plaint by  the  suspender,  in  name  of  the  Magistrates 
and  Council,  without  authority  from  the  corporation, 
which  disclaimed  all  appearance  in  the  matter.  In 
terms  of  the  interlocutor,  the  auspender  is  jointly  and 
severally  liable  in  the  expenses  to  the  charger. — Lord 
Craigie  refused  the  bill,  with  expenses;  and  the  sus- 
pender having  reclaimed,  the  Court  adhered. 

First  Division. — Lord  Ordinary,  Craigie. — Act.  Adam  An- 
derson.— Alt.  . — Home  &  Rose,  W.S., 
and  Cuningham  &  Bell,  W.S.,  Agents. — Sir  Robert  Dundas, 
Clerk.— [/.  HT.  ff.] 

20lh  November  1832. 

No.  39« — Dav7d  Chalmers,  Suspeniler^  v.  Patrick 

Taylor,  Charger. 

Bill — Diligence— Assignation— 7/itf  suspender  hatdng  put  his 
name  to  an  accommodationr4nU  which  was  dishonoured  /  and  the  ■ 
charger  hating  drawn  another  bill  for  the  same  turn,  in  order  to 
pay  the  first  biU,  which  the  suspender  indorsed  and  discounted 
Jor  that  purpose;  and  the  second  bill  haping  also  been  dishonour* 
edt  and  retired  by  the  dtarger,  who  received  assignation  to  the  first 
bill,  and  diligence  thereon-^ Held,  I,  That  the  charger  W€U  en.- 
titled  to  take  an  assignation  to  the  first  bill,  and  diligence  thereon. 
— //.  That  the  suspender  was  not  relieved  Jrom  his  obligcUion 
to  repay  the  charger.^^III,  That  it  was  jus  tertii  to  the  sus* 
pender  to  plead  thai  the  charger  had  not  given  up  said  bUl^  in 
his  list  of  debts  in  his  sequestration. 

In  March  1815,  the  suspender,  and  others,  put  their 
names  to  a  bill  for  £125,  at  three  months,  for  the 
accommodation  of  George  Tod,  merchant  in  Auch- 
termuchty.  The  bill  was  drawn  by  Tod,  and  accent- 
ed by  his  father-in-law,  John  Clanie.  After  having 
gone  throuffh  several  hands  by  indorsation,  it  was 
discounted  by  Archibald  Walker,  agent  for  the  Perth 
Bank,  and  neing  dishonoured,  he  raised  diligence 
against  the  parties  whose  names  appeared  on  it. 
Tod  being  at  this  time  abroad,  another  bill  for  the 
same  amount  was  drawn  by  the  chai^er,  Taylor,  in 
July  1815,  and  accepted  by  the  said  John  Clunie,  and 
indorsed  to  the  suspender,  who  discounted  it  with  said 
Archibald  Walker,  and  retired  the  first  bill.  This 
second  bill,  when  it  fell  due,  was  also  dishonoured* 
and  the  charger  was  obliged  to  pay  it:  upon  which  he 
received  an  assignation  from  the  haok  a^ent  to  the 
first  bill,  and  the  diligence  thereon.  In  virtue  of  thia 
assignation,  the  charger,  in  1829,  raised  letters  of 
horning  in  his  own  name,  and  charged  Chalmers  for 
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payment,  —  when  he  presented  a  saspension ;  and 
Lord  Medwyn,  on  22a  May  1832,  pronounced  this 
interlocutor,  which  sets  forth  the  whole  facts  of  the 
case  :— 

<'  Having  resumed  consideration  of  the  debate,  and  advised 
the  process,  Finds  it  admitted  by  the  suspender,  that  he  became 
party  to  the  bill,  dated  14th  March  1815,  for  behoof  of  the  draw- 
er, Tod,  and  that  the  charger's  name  was  not  on  said  biU : 
Finds,  that  this  bill  being  dishonoured,  diligence  was  raised  up- 
on it,  and  a  charge  given,  and  letters  of  caption  raised :  Finds  it 
averred  by  the  charger,  but  not  admitted  by  the  suspender,  that 
the  suspender,  and  Clunie  the  acceptor,  were  in  the  hands  of  a 
messenger,  in  virtue  of  this  diligence ;  but  finds  it  admitted,  that 
another  bill  for  the  same  sum,  dated  25th  July  1815,  was  grant- 
ed by  the  parties  to  the  former  bill,  with  the  exception  of  Tod, 
who  was  then  in  London,  with  the  addition  of  the  charger,  for 
the  purpose  of  retiring  the  first  bill ;  and  the  proceeds  of  the 
said  bill  were  applied  accordingly :  Finds  it  averred  by  the  sus- 
pender, that  the  charger  was  made  drawer  of  this  bill,  and  the 
suspender  an  indorser, '  for  the  express  purpose  of  relieving  the 
latter  from  the  previous  bill,'  and  <  to  the  effect  that  the  sus- 
pender  might  stand  as  creditor  in  that  bill,  Mritb  relation  to  him  ;* 
but  finds  this  expressly  denied,  and  no  reason  assigned  why  the 
charger  should  take  upon  himself  this  debt,  and  relieve  the  sus- 
pender ;  and  that  no  proof  is  offered  to  instruct  said  averment, 
which  is  contradicted  by  the  fact,  that  the  suspender  was  a  party 
to  the  bill,  which,  according  to  his  own  account,  he  ought  not  to 
have  been  ;  and  also  by  the  narrative  of  the  transaction  contain- 
ed in  the  assignation  by  the  bank  agent,  which  is  not  objected 
to  as  giving  an  incorrect  account  of  the  transaction  t  Finds  it 
stated  by  the  charger,  that  the  second  bill  was  dishonoured,  and 
that  be  was  obliged  to  retire  it ;  and  although  the  statements  in 
the  article  which  contains  this  averment  are  denied,  without  any 
detail  of  particulars,  the  fact,  as  stated  by  the  charger,  is  so  far 
proved  by  the  statement  in  the  assignation,  and  the  absence  of 
any  allegation  that  the  suspender,  or  any  other  of  the  parties, 
paid  it :   Finds,  that  as  the  chaiger  retired  from  the  Bank  this 
second  bill,  and  as  the  proceeds  of  said  bill  had  been  applied  to 
retire  the  first  bill,  be  was  entitled  to  obtain  an  assignation 
to  the  first  bill,  which  thus  came  to  be  retired  by  bis  money, 
and  to  operate  payment  thereof  from  the  parties  thereto, — un- 
less it  could  be  shown  that,  by  the  second  bill,  the  obligation  of 
any  of  the  parties  in  the  first  bill  was  altered,  which,  however,  has 
not  been  done  *.  Therefore  repels  the  reasons  of  suspension ; 
finds  tbe  letters  and  charge  orderly  proceeded,  and  decerns; 
finds  expenses  doe,  allows  an  account  tnereof  to  be  given  in,  and 
remits  to  the  auditor  to  tax  the  seme,  and  to  report. — Note. — 
If  the  statement  of  the  suspender  had  been  correct,  that  he  was 
to  be  relieved,  and  the  charger  substituted  in  his  place  in  these 
bill  transactions,  since  he  was  also  an  obligant  in  the  second 
bin,  tbe  Lord  Ordinary  Is  inclined  to  think,  that  the  suspender, 
who  in  the  assignation  is  designed  writer  in    Auchtermuchty, 
would  have  taken  some  letter  from  the  charger  as  evidence  of 
that  important  fact     The  circumstance,  that  this  debt  was  not 
given  up  by  the  charger  in  the  state  of  his  affairs  to  his  credi- 
tors, is  protNifoly  accounted  for  by  its  having  been  then  in  the 
hands  or  a  creditor,  in  security  for  advances.     This,  no  doubt, 
is  denied.     But  it  seems  unoeeeasary  to  investigate  this  point, 
as  the  charger  is  entitled  to  plead  that  it  is  jus  iertii  to  the  sus- 
pender, who  is  not  a  creditor  of  his.     The  sequestration  is  at 
an  end  by  a  composition-contract,  and  the  charger  is  again  in- 
vited with  bis  means  and  effects,  and  production  of  the  debt 
and  diligence  is  his  title  to  insist  for  payment.  The  plea  of  pre- 
scription was  not  insisted  in  at  the  Bar." 

'  The  suspender  reclaimed,  and  pleaded— I.  The 
charger  having  given  up,  under  his  sequestration,  a 
list  of  debts  doe  to  him,  in  which  the  bfll  in  question 
was  not  included,  and  his  composition-contract  hav- 
ing been  ratified  by  his  creditors,  and  by  the  Court, 
on  the  assnmption  that  thid  list  included  all  the  debts 
due  to  him,  ne  ii^  barred,  ptrsonali  excepttone^  from 
now  charging  for  payment  of  that  debt,  inasmuch  as 


he  cannot  do  so  without  founding  on  his  own  fraud ; 
and,  moreover,  he  has  now  po  title  to  the  debt,  seeing 
his  title  depends  on  his  reinvestment  in  his  estate  and 
effects,  as  implied  in,  or  arising  from  the  approval  of, 
his  Gomposition-contracty  which  reinvestment  could 
not  include  the  bill  in  question,  as  it  waa  not  given 
up  by  him  under  the  sequestration. — II.  The  bill  in 
question  is  prescribed. — III.  The  diligence  now  in 
question  is  inept,  as  it  was  raised  long  after  the  lapse 
of  the  years  of  prescription^  at  the  charger's  instance, — 
no  such  diligence  having  been  raised  by  him  within 
the   years  or  prescription. — IV.   The  assignation   in 
question  having  been  taken  by  the  charger  to  a  bill 
which  was  past  due,  and  was  not  only  dishonoured 
and  protested,  but  had  previously  been  the  subject  of 
diligence  at  the  instance  of  Mr  Walker,  the  granter 
of  the  assignation, — of  all  which  facts  the  charger 
was  or  ought  to  have  been  perfectly  aware, — his  right 
is  subject  to  all  the  exceptions  pleadable  against  Mr 
Walker,  his  cedent. — V.  Moreover,  the  said  assigna- 
tion is  objectionable  and  invalid,  as  having  been  grant- 
ed and  taken  for  the  purpose  of  rearing  up  a  claim 
against  the  suspender  on  account  of  the  oil!  in  ques- 
tion,  upon  which,   as   already  mentioned,   all  claim 
against  him  had  been  extinguished. — VI.  As  all  claim 
against  the  suspender  on  the  bill  in  question  had  been 
extinguished  in  the  manner  already  mentioned,  with 
the  exception  of  a  small  balance   of  £2,  5.  5.;   so 
that  IMr  tValker  could  have  no  claim  against  him,  ex- 
cept for  that  balance,  neither  could  the  charger,  his 
assignee,  have  any  greater  claim.   Answered — I.  The 
bill  in  question  not  having  been  in  the  possession  of 
the  charger,  nor  forming  part  of  his  property  at  the 
date  of  his  sequestration,  could  not  have  been  given 
up  by  him  to  his  creditors.  It  had  been  previously  bona 
fide  im  pi  edged  for  advances  of  money.   The  objection, 
even  if  it  were  well  founded  in  point  of  fact,  is  not  one 
which  can  be  competently  pleaded  by  the  suspender. — 
II.  The  title  of  the  charger  to  the  bill  in  question,  and 
his  right  to  recover  its  contents  from  the  suspender, 
are  unquestionable,  being  founded  on  an  assignation 
from  the  last  indorsee,  granted  in  consequence  of  the 
charger's  having  made  payment  of  its  contents  to  that 
individual  for  the  reliefof  the  suspender  and  the  other 
indorsers. — III.   The  obligation  to  which  the  charger 
subjected  himself,  by  consenting  to  become  a  party  to 
the  second  bill  of  the  27th  July,  and  in  consequence 
of  which  he  was  forced  to  pay  its  contents,  having 
been  undertaken  on  the  credit  and  for  behoof  of  the 
suspender,  he  is  bound  to  relieve  the  charger  from  the 
consequences. — IV.  The  bill  in  question  having  been 
regularly  negotiated  by  the  charger's  authors,  in  all 
of  whose  rights  he  now  stands  vested,  in  consequence 
of  the  assignation  in  his  favour,  the  objection  which 
has  been  stated  as  arising  out  of  the  sexennial  pre- 
scription is  without  foandatioD. 
1  he  Court  adhered. 

Authority  for  Suspender.— Armstrong,  16th  May  1804 ;  M. 
11,140. 

Authorities  for  Charger.— 12  Geo.  IIL  c.  72;  23  Geo.  III. 
c.  18. 

First  Division. — Lord  Ordinary,  Medwyn. — Jet.  Thomson. 
•^AU.  W.  P.  Dundas.— -Alexander  Burns,  W.S.,  and  James 
Taylor,  S.S.C.,  Agents.— Sir  R.  Dundas,  Clerk,— [J.  r.  /f] 
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\2th  Jidy  1832. 

^o.  40. — James  Hunter,  Pursuer^  v.  Thomas 

DoDDs,  Defender. 

Proof— Competency — Commonty — Prescription — In  a  procest 
of  dieision  of  commonty — Hetd,  I.  That  ii  wax  competent  to 
interrogate  a  herd  on  the  common,  what  instructions  he  had  re* 
eeived  from  his  mister  as  to  the  boundaries  of  it,  Ihovgh  the 
master  was  not  proved  to  be  dead,  and  had  not  been  adduced  oi 
a  witness. — //.  That  a  deposition  ofafeuar,  though  taken  unth' 
out  objection,  under  a  commimon  of  perambulation,  was  inad» 
missibie,  in  respect  of  interest  in  tiie  division  of  the  commonty. 
•^11 1.  That  an  ex  parte  riding  of  the  marches  of  said  com^ 
monty  was  not  evidence. 

In  1818,  Mr  Hontcr,  proprietor  of  Oldhnm stocks, 
raised  a  eiominonfl  of  diyision  of  the  commonty  of 
Oldhamstocks ;  and  after  a  commission,  and  perambn- 
hitioD,  and  a  proof,  the  defender,  Mr  Dodds  of  Stoten- 
cleach,  a  conterminoos  heritor,  objected,  that  part  of 
the  land  claimed  by  the  pursuer  was  not  comonty,  but 
helongfed  to  the  estate  of  Stottenclench.  The  case 
having  been  prepared  for  trial  by  jury,  an  issue 
was  framed,  the  essence  of  which  wag,  whether  the 
portion  of  land  in  dispute  had,  for  40  years  and  up- 
nrards,  prior  to  May  1818,  been  possessed  by  the  par- 
ties as  common  property  ?  To  prove  the  boundaries, 
the  pursuer  called  a  herd  of  Mr  Denholm,  a  former 
tenant  of  Stottenclench,  and  asked  him  whether  Den- 
holm had  given  faim  any  instructions  regarding  the 
boundaries  of  the  common  ?  Objected — It  is  not 
proved  that  Denholm  is  dead,— if  still  alive,  he  ought 
to  have  been  adduced  as  the  best  evidence.  The 
Court  were  ef  opinion,  that  the  question  was  com- 
petent. The  pursuer  then  proceeded  to  put  in  evi- 
dence the  deposition  of  a  witness,  designed  feuar  in 
Oldhamstocksy  who  had  been  examined  in  the  proof 
led  before  the  Commissioners  in  the  perambulation. 
Objected — The  evidence  of  this  party  is  inadmissible. 
He  is  a  feuar,  and  has  an  interest  in  the  division  of 
the  commonty.  Answered. — The  defender  was  a  par- 
ty to  the  proof  taken  in  the  perambnlation  years  ago, 
and  did  not  object  to  the  deposition  of  the  witness. 
It  is  now  too  late  to  object..  Replied — Because  the 
proof  mig^t  be  irregularly  taken,  does  not  make  the 
deposition  of  a  witness,  who  had  an  interest,  compe- 
tent to  go  to  a  jury.  The  Gonrt  was  of  opinion  that 
the  deposition  was  inadmissible.  Had  the  witness 
himself  been  now  adduced,  and  the  same  objection 
stated,  hi«  evidence  would  not  have  been  received. 

The  same  objection  applied  to  his  deposition.    Tiie 

-----   -■ — 

*  Note, — At  the  July  sHtings,  there  were  21  ciises  set  down 
for  trial  by  |nry, — ^viz.  seven  beAore  the  First  Division,  and  14 
before  the  Second  Division  of  ,tbe  CQurt  Of  the  seven  cases 
before  the  First  Division,  four  were  delayed  and  three  triad.  Of 
the  14  case^  before  the  Second  Division,  five  were  compromised* 
one  delayed,  and  eight  went  to  trial.  Most  of  the  cases  involved 
only  matter  of  fact,  and  gave  rise  to  no  points  of  law  at  the 
trij].  In  several  of  them,  exceptions  were  taken  at  the  trial ; 
and  as  the  time  for  moving  for  new  trials,  and  tendering  bills  of 
cxcfptlon  did  not  expire  till  six  days  after  the  meeting  of  the 
Court  ('20th  November),  in  terms  of  the  4dd  and  54(h  sections 
of  the  Jury  Court  Act  of  Sederunt,  it  was  thought  proper 
net  to  report  any  of  them  till  they  became  final. 


parsuer  then  tendered  a  minate  of  riding  the  marches 
by  Hunter  and  others,  at  a  former  period,  which  had 
also  been  put  in  evidence  before  the  Commissioners, 
Objected — This  is  merely  an  arerment  of  the  party, 
for  the  riding  the  marches  was  an  ex  parte  proceed- 
ing. The  Court  sustained  the  objection.  The  de- 
fender adduced  no  evidence,  and  the  Lord  President 
charged  the  jury  to  find  for  the  defender,  in  respect 
that  possession  for  40  years  had  not  been  proved,  and 
that  therefore  the  question  resolved  into  one  of  pre- 
scription, which  was  purely  matter  of  law« — The  de- 
fender had  a  verdict. 

First  Division. — Lords  President  and  Cringletie. — yict.  So- 
licitor-General (Cockbum),  and  Spiers. — Alt.  Dean  of  Faculty 
(Hope),  and  G.  G.  Bell.  —  Hunter.  Campbell  8:  Cathcart, 
W.S.,  and  Brodies  &  Kennedy,  W.S.,  Agents.— Jury  Clerk. 


}6th  July  1832. 

« 

No.  4L-— Ann  Buchan,  Pursuer,  v,  James  Harper, 

Defender. 

« 

Proof —  Witness—  Interest —  Admissibility — New  Trial — A 
party  having  waived  his  objection  to  the  admissibility  of  a  wii" 
ness,  benejicially  interested  in  the  issue  of  a  cause  as  a  legatee, 
and  stated  judicial fy  his  intention  to  pay  her  legacy  f  and  a  se- 
cond trial  having  taken  place — Held,  I.  TheU  he  was  not  barred 
from  insisting  in  the  objection  of  interest,  by  what  happened  at 
the  first  trial. — //.  That  the  declaration  of  intention  to  pay  the 
legacy,  did  not  remove  the  ottjection  tf  inadmissibility  on  the 
head  of  interest. 

This  case  is  fully  reported  antea^  Vol.  IV.  p.  1 55  &  403, 
The  object  of  the  trial  was  to  determine,  whether  a 
certain  letter,  containing  legacies  to  several  individuals, 
formed  part  of  the  will  of  a  deceased  Mrs  Matheson, 
in  favour  of  the  defender.  The  jury  having  found  for 
the  pursuer,  one  of  the  legatees,  a  new  trial  was  moved 
for,  and  granted  on  lOth  March  1832,  on  the  ground 
that  the  verdict  was  contrary  to  evidence.  At  the  se- 
cond trial,  the  pursuer  adduced  several  new  witnesses, 
who  swore  positively  to  the  genuiness  of  Mrs  Mathe- 
son's  signature.  Having  called  Agnes  Finnie,  servant 
to  the  deceased,  one  of  the  fegatees,  and  who  had  been 
examined  on  the  former  trial, — It  was  objected,  that 
she  was  inadmissible,  in  respect  that  she  was  beneficially 
interested  in  the  issue  of  the  cause.  Answered — At 
the  former  trial,  the  defender  waived  this  objection, 
and  stated  that  he  intended  to  pay  her  legacy.  This 
assurance  removed  all  objection  to  her  iuadmissibilitv, 
as  she  had  now  no  interest  in  the  case,  as  she  would 
get  her  legacy,  whatever  way  it  was  decided.  Re- 
plied— The  former  trial  roust  be  held  as  never  to  have 
taken  place; — what  was  done  then  cannot  influence 
the  proceedings  of  the  present  one.  Besides,  a  de- 
claration of  intention  does  not  bind  the  defender  to 
fulfil  it.  He  may  refuse  payment  of  the  legacy  if  he 
thinks  proper.  The  witness  has  no  claim  \u  law  for 
it,  until  a  verdict  be  returned  against  the  defender, 
so  that  she  has  a  beneficial  interest  in  the  case,  and 
is  therefore  inadmissible.  The  Court  sustained  the 
objection.    The  pursuer  had  a  verdict. ' 

Second  Division. — Lords  JustMsf^CIerkand  Gringletie.— ifrt. 

Solicitor- General  (Cockburn)  &  Cuningharoe.— ^/^  Dean  of 
Faculty  (Hope)  &  Buchanan.— G.  J.  Ure,  W.S.,  and  Gordon 
&  Barron,  W.S.,  Agents — Jury  Clerk — [./.  W,  H,'\ 
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17 tk  July  1832. 

No.  42.^ — Gerrit  Schurhans  &  Sons,  Pursuers^  v 
William  Stephens  &  Sons,  Defenders. 

Port  of  Delivery— .ProceM — Proof— Measurement — ITood  mer- 
chants  in  Abenleen  having  contracted  with  the  Scotch  agent  of 
Dutch  merchants/or  a  cargo  of  oak  from  Rotterdam  s  and  han^ 
ing  freighted  a  vcstel/rom  said  portt  and  sent  one  oftfteir  car  pen-" 
ters  to  superintend  the  wood ;  and  an  action  being  brought  by  the 
Jhitch  merdiants  for  the  price — Held^  J.  That  Rotterdam  toas 
the  port  of  delivery^  and  that  tfte  measurement  and  price  must  be 
regulated  by  the  usage  of  said  port. — IL  That  the  carpenter 
having  received  u*ritten  instructions,  which  were  not  forthcoming, 
though  returned  to  the  defenders,  it  was  incompetent  to  prove 
their  tenor  6y  the  evidence  of  the  carpenter. — ///.  That  the  whole 
record  might  be  referred  to  by  the  parties  at  the  trial,  as  the  Jury 
Court  and  Court  of  Session  were  now  incorporcUed. 

The  defenders,  wood  merchants  in  Aberdeen,  freight* 
ed  a  vessel  from  Holland,  and  sent  Alexander,  one 
of  their  carpenters,  there,  to  select  a  cargo  of  oak 
which  they  had  ordered  from  Mr  Berry,  agent  in  this 
country  for  the  pursuers,  commission  merchants  in 
Rotterdam.  The  pursuers  obtained  the  timber  from 
a  Dutch  house,  and  charged  two  per  cent,  of  commis- 
sion. The  invoice  stated  the  quantity  at  f.  4175,  4, 
and  specified  the  length,  breadth,  and  thickness  of 
each  log  as  indicative  of  the  solid  contents  of  the 
cargo.  The  defenders  suspected  that  there  was  a  de- 
ficiency in  the  quantity,  and  bad  it  measured  by  the 
strings  by  a  sworn  measurer,  when  it  appeared  that 
the  invoice  contents  considerably  exceeded  the  true 
contents ;  and  having  stated  the  matter  to  the  Custom- 
house, they  received  back  £49,  out  of  £200  of  duty. 
The  price  of  the  timber  amounted  to  £354,  6.  2,  which 
the  defenders  refused  to  pay,  unless  a  deduction  were 
made  in  the  price,  corresponding  to  the  deiiciency  in 
quantity  of  the  wood.  The  pur^ners  having  raised  an 
action  for  payment,  pleaded,  inter  o/ia,— That  the 
timber  had  been  fairly  measured  by  the  calliper,  the 
universal  mode  of  measurement  in  Holland :  That  the 
defenders  knew  this,  and  were  aware  of  the  excess  of 
cubic  feet  over  the  actual  contents  of  timber  so  mea- 
sured ;  and  that,  in  consequence  of  this  liability  to 
error,  it  sold  at  a  lower  rate  per  foot  than  wood  mea- 
sured by  the  string :  That  as  the  defenders  had  freight- 
ed a  vessel  for  the  timber,  and  had  sent  a  carpenter 
to  select  it,  that  therefore  Rotterdam  must  be  held 
as  the  port  of  deliverv,  and  that  the  wood  must  be 
paid  for  according  to  the  measure  in  use  at  that  port. 
Answered — The  contract  was  made  in  this  conntrv 
with  the  defenders'  agent,  and  therefore  it  is  a  Scotch 
contract ;  and  Aberdeen  is  the  port  of  delivery,  and 
therefore  the  wood  mnst  be  measured  by  the  string, 
the  mode  of  measurement  used  in  Scotland  :  That  the 
mercantile  usage  of  Rotterdam  conld  not  render  the 
defenders  liable  in  a  greater  number  of  English  cubic 
feet  of  timber  than  they  actually  received :  That  the 
dutv  of  Alexander  was  merely  to  examine  the  quality 
of  tne  timber  shipped. 

An  issue  was  sent  to  a  jury  for  trial,  on  the  points. 
Whether  the  pursuers  had  furnished  the  quantity  of 
wood  stated  in  the  invoice?  and  Whether  the  de- 
fenders were  indebted  to  the  pursuers  in  the  price, 
or  any  part  thereof?  The  pursuers  adduced  several 
timber  merchants  as  witnesses,  who  deponed,  on 
reading  the  defender's  orders^  that  they  were  of  opi- 


nion that  Rotterdam  was  the  port  of  delivery.  The 
pursuers  then  put  in  evidence  the  condescendence 
and  answers:  When  it  was  stated  from  the  Bench, 
that  as  the  Jury  Court  and  the  Court  of  Session 
now  formed  only  one  Court,  it  was  competent  for 
both  parties  to  refer  to  the  whole  record*  The 
defenders  called  Alexander,  who  had  been  sent  to 
Holland,  when  it  appeared  that  he  had  received  writ- 
ten instructions,  which  he,  on  his  return,  re-delivered 
to  the  defenders.  These,  however,  it  was  allied, 
had  been  lost.  Alexander  deponed,  that  he  was  sent 
to  select,  not  to  measure  the  wood.  Objected — The 
best  possible  evidence  ought  to  be  adduced.  It  has 
been  proved  that  there  were  written  instructions,  and 
that  these  were  returned  to  the  defenders,  who  are 
bound  to  produce  them.  It  is  not  competent  to  prove 
their  tenor  by  parole  evidence.  Answered — These  in- 
structions have  been  lost ;  and  the  defenders  are  en« 
titled  to  prove  their  import  by  the  witness,  and  how 
far  he  complied  with  them :  Whether  he  had  autho- 
rity to  measure  the  wood,  and  if,  in  fact,  he  was  pre- 
sent at  the  measurement  ?  The  Court  sustained  the 
objection  to  the  competency  of  examining  the  wit- 
ness regarding  the  tenor  of  his  written  instroctions. 
The  defender  excepted.  Lord  President  then  charged 
the  jury  to  find  for  the  pursuers,  as  it  was  the  opinion 
of  the  Court  that  Rotterdam  was  the  port  of  delivery 
under  the  contract.  The  defenders  excepted  to  the 
charge.     The  pursuers  had  a  verdict. 

First  Division. — Lords  President  and  Gillies.— ^cC  Dean  of 
Faculty  (Hope),  Robertson  and  Penney. — jilt.  Skene  &  Moir. 
— .Hopkirk  &  Imlach,  W.S.,  and  James  Knoz,  S.S.C.f  Agents. 
—Jury  Clerk [J.  W,  £r.] 

l^thJuLy  18S2. 

No.  43. — Lord  Forbcs,  Ac,  Pursuers^  ©.  Levs, 
Mason  &  Co.,  Defenders. 

Salmon  Fishinga — Dam-Dike — Damages — There  being  several 
dam-dikes  on  a  river-^Found  that  the  dam-dike  lowest  down 
the  river,  and  a  canal  on  the  banks,  cut  m  order  to  supply 
water  to  a  bleachjield,  werg  ii\jurious  to  the  salmon  Jiehings  of 
the  up/fer  heritors. 

This  case  is  reported  aniea^  Volume  IV.  p.  12. — 
The  pursuers  were  upper  heritors  on  the  river  Don. 
The  defenders,  in  ItiOo,  constructed  a  canal  on  the 
bank  of  the  river,  and  a  dam-dike  across  the  channel 
of  it,  to  convey  water  to  their  bleacbfield  at  Grand- 
holme-haugh.  It  appeared  that  there  were  Beverai 
dam-dikes  farther  up  the  river  than  that  of  the  de« 
fenders,  complained  of.  The  II  onse  of  Lords  decided, 
that  the  consideration  of  the  other  dikes  was  not  to 
be  taken  into  account,  in  trying  the  question.  Four 
issues  were  sent  to  the  jury ; — the  two  first  of  which 
embraced  the  questions,  whether  the  said  canal  and 
dam-dike  were  to  the  injury  and  damage  of  the  sal- 
mon fishings  of  the  pursuers?  The  other  two  issues 
regarded  acquiescence.  The  defenders  adduced  wit- 
nesses, to  show  that  the  salmon  fishingfs  below  as  well 
as  above  their  dike,  had  declined ;  and  that  the  true 
cause  of  it  was  the  stake-nets  at  the  mouth  of  the 
river. 

The  pursuers  had  a  verdict  on  the  two  first  iaanes ; 
and  the  parties  thereafter  entered  into  an  agreement 
to  refer  the  whole  cause. 

Second  Division.— Lords  Justice-Gerk  sad  Ab^enzie.-.- 
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Jet,  Dean  of  Faenlty  (Hope),  Skene  and  Anderson.— »^//.  So- 
licitor-General  (Cockbum)  and  Lurosden. — Cranstoan  fir  An- 
derson, W.  S..  P.  Crooks,  W.  S.,  and  D.  Fisber,  S.  S.  C, 
Agents.— Jary  Clerk.^[J.>r.£r.] 

21^  Ju/y  1832. 

No.  4i. — RoBSBT  Balvour,  Pumfer,  v.  Archibald 

Lylb,  Defender. 

Process^Stamp— Notary— Proof —ZTetf,  /.  Under  a  special 
ifsue,  whether  the  defender  knew  a  certain  fact,  that  the  knoW' 
ledge  of  the  defender* t  agent  of  $aid  fact  is  not  the  defender*s 
knowledge, — II,  That  an  instrument  extended  on  an  improper 
^amp  was  a  sufficient  warrant  to  entitle  the  notary  to  extend 
a  second  instrument  on  a  proper  stamp^  and  to  that  extent  it  was 
admissible ;  and  that  the  second  instrument  was  good  evidence.— - 
III.  It  is  not  necessary  to  call  a  notary  to  prove  the  averments 
of  his  notarial  instrumentM 

The  lands  of  Dram  were,  io  1814,  let  by  Graham 
of  Gartmore  to  George  Donlop,  W.S.,  who,  in  Jan- 
uary 1815,  subset  them  to  George  Graham  for  19 
years,  at  a  rent  of  £180.  In  1815,  Donlop  sold  and 
assigned  his  subtack  for  the  remainder  of  the  lease, 
to  the  extent  of  £100  of  yearly  sorptns  rent,  with  ab- 
solute warrandice,  to  Thomas  Balfour,  who  conveyed 
it  to  the  pursuer  in  December  1816.  The  assignation 
to  Thomas  Balfour,  and  his  conveyance  to  the  pur- 
suer, were  intimated  to  Graham,  the  sub*  tenant,  in  1820. 
Dnnlop  became  bankrupt  in  1826.  Prior  to  this, 
Graham  of  Gartmore  had  conveyed  the  property  of 
the  lands  of  Drum  to  Archibald  Lyie,  the  defender, 
and  in  1822,  the  tenant,  Graham,  had  renounced  his 
lease  of  the  farm  of  Drum  to  the  defender,  who  en- 
tered into  possession  of  it.  The  pursuer  then  brought 
the  present  action,  to  have  it  found  and  declared  that 
Lyle  knew  of  the  assigpiation  in  favour  of  the  pursuer, 
and  was  liable  to  him  in  payment  of  the  surplus  rent 
of  £  100,  in  respect  that  he  liad  become  virtually  the 
assignee,  by  taking  the  farm  from  Graham  the  sub- 
tenant, without  apprising  the  pursuer  of  his  proceed- 
ings. Lyle  pleaded,  in  defence-^That  he  was  ignorant 
of  any  such  assignation,  and  had  onerously  acquired 
the  lands.  The  fuUowing  issue  was  sent  to  a  jury 
for  trial : 

**  Whether  or  not  Archibald  Lyle,  defender,  when  be  accepted 
s  reoitnciation  by  George  Graham,  of  the  lease  of  the  lands  of 
Dnioiy  knew  the  fact  of  the  transference  and  assignation  of 
£100,  due  under  the  subtack  of  these  lands,  to  Robert  Balfour, 
pursuer?" 

Dnriog  the  trial  it  was  proved,  that  Mr  Galbraith, 
writer  in  Stirling,  acled  as  ordinary  agent  for  Lyle 
and  Grabara  of  Gartmore,  up  to  1826,  and  that  he 
was  in  the  knowledge  of  an  annual  sum  being  due  to 
the  pursuer,  out  of  the  lands  of  Drum,  and  also  that 
Graham  was  only  a  snb-tenanU  The  pursuer  offered 
as  evidence,  a  notorial  instrument  of  intimation  of  the 
assignation  to  Graham  the  sub-tenant,  in  1820,  but 
written  on  an  improper  stamp,  and  likewise  a  second 
instrument  of  later  date,  extended  on  the  proper  stamp. 
Objected — The  first  instrument  is  absolutely  null,  and 
cannot  go  to  the  jury  as  evidence,  and  must  be  left 
altogether  out  of  view.  The  other  instrument,  made 
out  after  the  interval  of  several  years,  was  also  null, 
if  extended  by  the  notary  without  a  warrant.  The 
notary  should  have  been  called  to  prove  if  he  extend- 
ed it  from  his  .protocol.    Besides^  the  statement  in 


the  instrument  is  merely  the  attestation  of  a  party  not 
on  oath. 

Answered— ^If  there  existed  materials  to  enable  the 
notary  to  extend  the  instrument  without  error  as  to  the 
facts,  the  distance  of  time  which  has  occurred  is  no- 
thing. The  first  instrument  furnishes  such  materrials. 
The  second  instrument  is  therefore  good  evidencir. 
The  mere  noting  on  the  back  of  bills  of  exchange  htm 
been  held  sufficient  to  warrant  a  notary  to  extend  n 
protest  at  the  distance  of  years.  Few  notaries  now 
keep  protocols.  A  notorial  instrument,  ex  facie  re-* 
gular,  does  not  reouire  to  be  proved  by  the  oath  of 
the  notary.     It  is  his  attestation  on  his  oath  of  office. 

The  Court  was  of  opinion  that  the  objections  were 
not  well  founded :  That  it  was  not  necessary  to  call 
the  notary  to  prove  the  averments  in  the  instrument ; 
and  that  the  first  instrument  on  the  wrong  stamp, 
though  not  evidence,  was  a  sufficient  warrant  to  en- 
title the  notary  to  extend  the  second  on  a  proper 
stamp,  and  to  that  extent  should  be  received.  The 
objections  were  repelled.  The  defender  excepted. 
In  addressing  the  jury,  the  defender  contended,  that 
in  terms  of  the  issue,  the  direct  knowledge  of  the  sub- 
sistence of  Balfour's  right  must  be  brought  homo 
to  Lyle  himself,  in  order  to  entitle  the  pursuer  to  a 
verdict :  That  the  knowledge  of  Galbraith,  or  of  any 
other  party,  could  not  be  held  as  Lyle's  knowledge.-— 
The  pursuer  answered,  that  Galbraith,  who  was  the 
confidential  agent  and  trustee,  both  of  Lyle  and  Gart-. 
more,  during  the  transactions  in  question,  had  admit- 
ted that  he  knew  that  Graham  wa^  a  sub-tenant,  and 
that  an  annual  sum  was  payable  out  of  the  lands  of 
Drum  to  the  pursuer :  That  the  knowledge  of  the  de- 
fender's agent  was,  under  the  issue,  the  knowledge  of 
the  defender. 

Lord  Mackenzie  charged  the  jury,  and  stated,  that 
in  terms  of  the  issue,  the  knowledge  of  Galbraith  waa 
not  the  knowledge  of  Lyle.  Had  the  issue  admitted 
of  such  a  construction,  it  would  have  been  then  ne* 
oessary  to  have  proved  that  Galbraith  acquired  that 
knowledge,  qua  ag^nt  for  Lyle.  It  did  not  appear 
that  he  had  so  acquired  it.— The  jury  found  for  the 
defender.  An  exception  was  taken  to  the  direction  of 
the  Judge. 

Second  Division. — Lords  Mackenzie  and  Medwvn.  •— •  y^c/. 
Skene  and  BucbaDan.— ^/^  Dean'  of  Faculty  (Hope),  and 
More.~J.  Peddle,  W.S.,  and  £•  McMillan,  S.S.C.,  Agents. 
—Jury  Clerk.— t*^.  W.  H,] 

I5th  November  1832. 

p^o.  45, — William  Anderson,  Jun.,  Suspender^  v. 
Margaret  Cation,  and  William  Andekson» 
Sen,^  Her  Husband,  Chargers. 

Bill  of  Exchange — Minor.^ Guardian — Proof  —  Forisfamilia- 
tion — An  apprentice  of  20  years  of  age,  married,  and  living 
separate  from  his  father,  having  granted  a  promissory-note  to  his 
father's  second  wtfefor  £25— Held,  L  The  bill  was  null  and 
void, — //.  That  the  minor  was  not  forisfamiliated  ;  and  III, 
That  the  onus  probandi  of  forisfamiliation,  and  that  the  mottey 
was  in  rem  versam  of  the  minor,  lay  on  the  father. 

The  suspender,  William  Anderson,  junior,  with 
consent  of  his  father,  William  Anderson,  senior,  re- 
siding in  Inverkeithing,  entered,  on  the  6th  March 
1816,  into  an  indenture  with  Jameson  and  Dodds, 
masons  in  Edinburgh,  for  the  term  of  four  years. 
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At  this  time  the  sospender,  who  was  born  on  the 
17th  July  1799,  was  17  years  old.  Besides  having 
his  tools  upheld  to  him,  he  was  to  receive  of  wages, 
58.  the  first  year,  6s.  the  second,  7s.  the  third,  and  Ss. 
the  foarth  year,  per  week.  Christian  Dancan,  the  first 
wife  of  the  charger,  and  the  mother  of  the  snspender, 
died  on  the  9th  of  May  1819.  On  the  I9th  June, 
thereafter,  the  suspender*8  elder  brother  also  died, 
and  the  suspender  succeeded  to  certain  heritable  pro- 
perty in  Inverkeithing,  which  had  belonged  to  his 
maternal  grandfather,  and  by  whose  settlement  the 
jus  mariti  of  William  Anderson,  sen.  was  excluded* 
In  November  1819,  Anderson,  sen.,  married  the  other 
charger,  Margaret  Cation,  his  second  wife,  who  had  a 
snm  of  about  £50  then  lying  in  the  office  of  the  Bank 
of  Scotland  in  Kirkaldy,  to  which,  as  her  husband, 
he,  according  to  the  law  of  Scotland,  acquired  right. 
On  the  1st  December  thereafter,  the  suspender  also 
married,  and  on  the  4th  of  the  same  month,  granted 
the  following  promissory-note: — 

**  Twelve  montlis  after  date,  I  promise  to  pay  to  Margaret 
Cation,  or  order,  £'2A  Sterling,  value  received  in  cash/' 

At  the  date  of  this  obligation  the  suspender  was  a 
minor,  being  20  years  of  age,  and  his  indenture  was 
still  running.  Anderson,  jun.,  having  been  charged 
on  this  note  by  his  step-mother  and  father,  suspended 
in  January  1821,  and  after  a  variety  of  procedure,  the 
case  came  to  be  tried  before  a  jury,  on  16th  July  1830, 
on  the  following  issue :  It  being  admitted  that  William 
Anderson,  the  suspender,  subscribed  the  said  promis- 
sory-note, dated  4th  December  1819,  Whether  he 

<<  is  not  indebted,  and  is  not  resting-owing  to  the  charger,  Wil- 
liam Anderson,  under  the  said  promissory-notet  in  the  said  sum 
oi £25,  contained  in  the  said  promissory- note?" 

By  agreement  of  parties,  the  jury  found  a  verdict  for 
the  suspender,  subject  to  the  opinion  of  the  Court  of 
Session,  whether,  in  law,  the  suspender  is  relieved  from 
payment  of  the  above  note.  The  matter  came  before 
the  Court  on  a  special  case,  which  contained  the  facts 
above  narrated,  and,  inter  alia^  stated,  that  the  affairs 
of  the  charger,  William  Anderson,  were  embarrassed, 
and  that  he  continued  to  draw  the  rents  of  lus  son's 
property  till  Whitsunday  1820,  when,  by  mutual  mis- 
si ves,  it  was  agreed  between  them,  that  the  father  should, 
for  life,  have  the  possession  of  two  apartments  of  the 
son's  property,  and  renounce  all  other  claims  upon  it. 
At  advising,  the  suspender  pleaded — The  bill  charged 
on  being  taken  from  a  minor  in  favour  of  his  own 
guardian  and  administrator  in  law,  is  utterly  null  and 
void.  Answered — It  was  granted  by  the  suspender, 
for  money  in  rem  versam  of  the  minor,  advanced  to 
him  when  he  was  majorennitati  proximusy  married, 
forisfamiliated,  and  earning  a  competent  livelihood  for 
himself. 

Lord  Balgray  said,  the  question  was  one  of  great  importance, 
and  depended  entirely  on  rules  well  known  in  the  law  of  Scot- 
land. It  should  be  put  on  its  legal  footing.  The  law  was  ex- 
tremely jealous  of  deeds  granted  by  minors  to  their  own  cura- 
tors or  administrators,  and  the  onu$  probandh  that  the  proceeds 
were  iu  rem  vertam  of  the  minor,  was  thrown  on  the  party  ob- 
taining the  document  The  father  should  have  shown  this,  and 
then  proved  that  the  son  was  forisfamiliated,  and  able  to  grant 
the  obh'gation.  This  had  not  been  done.  The  indenture  did 
not  expire  till  1820,  so  that  he  was  not  9uijum  when  he  signed 


the  bilL     He  did  not  think  the  son  was  forisfamiliated.     Is  the 
document  liable  to  exception,  or  is  it  not  ?  He  thought  it  was. 

Lord  GitUe$  was  of  the  same  opinion.  There  were  two  ob- 
jections here;  !«/,  The  bill  was  granted  by  a  minor;  and  2dt 
to  his  own  guardian.  Was  he  forisfamiliated  or  not  ?  ^He 
thought  not.  Having  married  when  he  was  an  apprentice  on 
8s.  a^week,  did  not  prove  his  forisfamiliation,  but  bis  folly. 
When  a  daughter  was  married,  she  indeed  was  forisfamiliated. 
She  became  member  of  another  family,  and  under  the  curatory 
of  her  husband.  He  thought  the  bill  null.  There  was  no  evi- 
dence of  its  being  in  rem  versam  of  the  suspender. 

Lord  Craigie  and  the  Lord  President  concurred ; 
and  the  Court  pronounced  the  following  interlocu- 
tor:— 

"  The  Lords  having  heard  counsel  for  the  parties  upon  this 
special  case,  In  respect  they  are  of  opinion  that  the  pursuer 
(suspender)  is  not  legally  bound  by  the  said  promissory.note, 
approve  of  the  verdict  as  a  verdict  for  the  pursuer  (suspender) 
William  Anderson,  junior;  suspend  the  letters,  wmpUeUer,  and 
decern ;  find  the  said  pursuer  (suspender)  entitled  to  expenses," 
&c.  --- 

Chaigers'  Authorities.^ Stair,  I.  5.  sec  6, 12, 13»  33.  Mac- 
kenzie V.  Fairbolm,  7th  December  17o6 ;  Mor.  8959. 

First  Division.  —  Act*  Skene  &  Cuningbame. — All.  Keay 
&  J.  H.  Robertson. — James  Peddle,  Junior,  W.S.,  &  F. 
Pearson,  Agents. — Jury  Clerk. — [J.  W,  U.'\ 

16/A  November  1832. 

No.  46. — Pbtkr  Scott  Se  John  Gifford,  Pursuersy 
V,  MiLLKR  &  Kbrr,  and  Georoe  Kerr  &  S0KS9 

Df^enders, 

Insurance — Alien — Trust —  Proof —  British  subjects,  although 
appearing  on  the  face  of  the  registry  as  owners  of  a  vetsef,  are 
not  entitled  to  recover  against  those  with  whom  it  had  been  in- 
sured,  wtien  the  vessel  was  proved,  chiefly  by  parole  endenee,  irvltf 
to  be  the  property  ffan  alten,  and  only  held  in  trust  ftr  his  be^ 
hoof. 

The  defonden,  who  were  insurance  brokers,  were 
employed  by  the  parsvers  to  e£Peet  an  insurance  011 
the  ship  Earl  of  Dalhousie,  of  which  the  latter  stood 
on  the  register  as  owners.  The  insurance  was  eflPeoted 
in  1821  with  the  Sea  Insurance  Company.  The  vessel 
was  lost,  but  the  Company  having  refused  to  pay,  the 
pursuers  brought  an  action  against  the  defenders  for 
such  loss.  In  defence,  it  was  pleaded — That  although 
the  pursuers,  exjaeie  of  the  reg^ter,  were  the  owners 
of  the  ressel,  yet  that  they  were  merely  trustees  for 
Joseph  Manticha,  an  alien,  who  could  not,  under  the 
registry  acts,  hold  property  in  a  British  vessel,  or 
have  an  insurable  interest  in  it,  and  therefore  there  was 
no  title  to  pursue.  The  Jadge»Admind  repelled  the 
objection  to  the  title  of  the  pursven, 

"  In  respect  they  are  tbe  registered  owners  of  tbe  vessel,  end  it 
is  sufficiently  tnstracted  that  Manticha,  in  ordering  the  inanr- 
ance  in  question,  acted  merely  as  the  pursuers*  agent." 

But  on  the  merits,  the  Judge-Admiral  assoilsied 
the  defenders.  The  pursuers  brought  an  action  of 
reduction  of  this  judgment,  in  so  fkr  as  it  assoilsied 
the  defenders ;  and  the  defenders,  on  the  other  hand, 
brought  a  reduction  (which  the  Court  allowed  to  be 
repeated,)  of  the  vendition-certificate  of  registry  of 
the  vessel,  and  of  the  interlocutor  repelliDg  the  ob*  - 
jection  to  the  pursuers'  title,  upon  the  grounds,  inter 
alia,  that  the  titles  to  said  vessel 

**  were  purchased,  and  obtained  in  name  of  the  said  Peter  Scott 
and  John  Gilford,  as  if  they  were  the  true  and  only  owners  of 
the  said  vossel,"  **  thou^fh  they,  or  at  lesst  John  Gifford,  bad 
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no  real  or  actual  interest  thereiji>  and  though  the  price  paid  for 
6^'d  vessel,  and  acknowledged  to  have  been  received  by  the 
8did  vendition,  was  wholly,  or  at  leaat  to  die  extent  of  one-balf 
thereof,  advanced  by  the  said  Joseph  Manticha,  from  his  own 
proper  funds,  and  he  was  to  be,  and  actually  was  interested  aa, 
tbc  real  owner  of  said.Tessel,  at  least  as  real  owner  to  the  extent 
of  one  half  thereof :  '* 

That  Joseph  Manticha  was  a  foreigner  and  alien ; 
and  that  the  transaction  had  been  an  illegal  compact 
i>etween  the  parties,  to  defeat  the  registry  acts,  which 
declared,  that  no  alien  could  be  legally  intereated  as 
an  owner  to  any  extent  in  a  British  ship  or  yesseh 
Afcer  a  variety  of  procednre,  the  Court  allowed  a 
condescendence  to  be  given  in, 

"  of  the  facts  and  eircumstanees  which  they  (the  defenders)  aver 
snd  offer  to  prove,  respecting  the  property  of  the  vessel,  and 
Jlr  Mantich^'s  character  and  connection  therewith." 

On  25th  November  1828,  found, 

*'  That  the  registry  of  the  vessel  in  question,  in  the  names  of 
the  pursuers,  Scott  and  Gifford,  is  not  evidence  per  te^  that  the 
Fuid  vessel  is  truly  their  property,— and  that  it  was  incumbent 
upon  the  said  pursuers  to  prove  the  fact  by  other  evidence ;  and 
therefore  recal  the  interlocutors  of  the  Judge- Admiral,  so  far 
as  tbey  sustain  the  title  of  the  said  pursuers,  and  remit  the  whole 
cause  to  the  Jury  Court.** 

Issues  were  thereafter  prepared  in  these  terms : — 

«  ls(,  Whether,  on  the  26th  day  of  June  1621,  the  pursuer, 
J»hn  Giflford,  was  owner  of  one  half  of  the  said  vesseL  2d, 
Whether  the  defenders,  or  any  of  them,  promised  and  agreed  to 
irt>u:e,  or  to  get  ^1000  insured  on  said  vessel,  on  a  voyage,  at 
and  from  Clyde  to  Quebec  (with  leave  to  call  at  a  port  in  the 
Hi^^biands  to  take  in  passengers),  whUe  there,  and  thence  to 
pjjidalk,  and  from  Dundalk  to  Greenock,  in  terms  of  a  letter 
from  Mr  Joseph  3rlanticba,  dated  26th  June  1821,  and  whether 
the  defenders  failed  to  perform  the  said  promise  and  agreement, 
to  tbe  loss,  injury,  and  damage  of  the  pursuers,  or  either  of 
ihem?"  Or,  **  Sd,  Whether  the  pursuers  accepted  of  the 
policy,  dated  dd  July  1821,  as  implement  of  the  promise  and 
agreement  foresaid,  on  the  part  of  the  defenders  ?" 

The  case  went  to  trial,  and  there  were  adduced 
before  the  jury  a  variety  of  documentary  proof,  and 
al^io  parole  evidence.  The  evidence  for  the  pursuers 
went  to  prove  the  sale  of  tiie  vessel  to  the  pursuers : 
That  the  registry  was  in  their  names  :  That  they  had 
irranted  bond  to  the  King,  as  required  by  the  registry 
acr<,  as  owners :  That  the  whole  transaction  as  to 
parchasing  the  vessel  had  been  conducted  in  name  of 
the  pursuers ;  and  that  the  seamen's  wages  had  been 
paid  by  Gifford,  who  directed  the  management  of  the 
ressel.  The  evidence  for  the  defenders  established, 
that  the  selfers  of  the  vessel  had  received  from  Scott 
£350  of  the  price,  and  that  he  and  Manticha  had  ac- 
cepted a  bill  for  the  balance  due,  which  was  entered 
in  the  books  of  the  sellers'  agents  as  for  *^  sales  by 
Manticha  and  Scott  :*'  That  a  bill  (which  was  a  renew- 
al) had  been  discounted  by  Manticha,  with  a  bank  at 
Greenock,  about  the  time  the  price  was  payable,  and 
that  Manticha  retired  this  bill:  That  the  vessel  was 
repaired,  and  the  expense  paid  by  Manticha  and  Scott. 
Besides  this  evidence,  D.  M'Diarmid  was  adduced. 
as  a  witness,  and  deponed, 

*'That  he  was  clerk  in  1821,  to  Potts  and  Greig,  writers  in 
Oretnock,  both  of  whom  are  now  dead  :  That,  in  the  books  of 
toe  said  Potts  and  Greig,  which  witness  produced,  there  is  an 
<  ntrr  in  Mr  Greig*s  hand,  containing  a  charge  against  Manticha 
)'>r  a  letter  regarding  the  manner  in  which  the  pursuer,  John 
Oiiford;  held  one  half  of  tbc  ship  Earl  of  Dalbousie :  That  yit- 


ness  remembers  having  been  employed  to  write  such  a  letter ; 
that  it  stated  that  Gifford  held  the  said  vessel  for  behoof  of 
Manticha,  and  would  give  it  up  when  required :  That  the  pur- 
suer, John  Gifford,  signed  the  said  letter  which  was  given  to 
Manticha  :  That  he  does  not  recollect  any  reason  being  assigned 
for  it :  That  he  finds,  in  the  ledger  of  I'otts  and  Greig,  now 
shown  to  him,  a  corresponding  entry  in  the  account  of  Manticha, 
of  a  letter  stating  the  manner  in  which  John  Gifford  held  one 
half  of  the  Earl  of  Dalbousie.** 

It  was  also  proved,  that  in  furnishiDg  provisions^ 
chartering  and  repairing  the  vessel>  Manticha  and 
Scott  were  considered  as  the  owners.  The  Lord  Chief 
Commissioner,  in  charging  the  jury,  gave  the  follow- 
ing  direction  : 

"  That,  in  regard  to  the  matters  contained  in  tbe  said  first  issue, 
they  were  to  compare  the  evidence  adduced  on  both  sides,  and 
consider  whether  the  evidence  for  the  pursuers  had  not  been  de- 
feated, by  that  for  the  defenders :  That  the  different  parts  of 
the  documentary  evidence  put  in  for  the  pursuers,  formed  ingre- 
dients in  the  evidence,  but  were  not  conclusive :  That  if  they 
believed  the  witness,  M'Diarmid's  recollection  of  the  contents 
of  the  document,  to  which  he  had  sworn,  to  be  correct,  the 
transaction  by  which  Gifford  became  a  registered  ovmer  was 
simulate ;  and  if  they  were  convinced  that  it  was  simulate,  to 
enable  Gifibrd  to  hold  a  trust  for  Manticha,  they  must  be  coii«' 
vinced  that  Gifford  was  a  mere  name :  That  if  the  said  document 
itself  had  been  produced,  there  could  be  no  doubt  that  the  oath, 
the  bond,  and  the  other  instruments,  would  have  been  nothing 
against  a  document  so  executed ;  and  that,  if  they  believed  the 
witness,  M'Diarmid,  as  to  its  existence  and  contents,  all  the 
effect  arising  from  the  bond,  the  oath,  and  other  instruments,  flew- 
off." 

The  Jury  having  returned  a  verdict  for  the  defen- 
ders upon  the  first  issue,  a  bill  of  exceptions  was 
taken  (  Fide  Jurist,  Vol.  IV.  p.  383,  No.  305)  by  the 
pursuers,  on  the  ground  tliat 

**  instead  of  the  direction  so  given  by  htm,  as  aforesaid,  by  which- 
it  was  assumed  that  the  property  of  a  vessel  might  be  conveyed- 
and  held  in  trust,  under  the  Statutes  of  26  Geo.  III.  c.  '60,  and 
34  Geo.  III.  c.  68»  and  the  other  Statutes  made  and  provided 
for  registering  vessels,  his  Lordship  should  have  told  the  jury, 
that,  according  to  the  said  Acts  of  Parliament,  there  could  not 
be  any  trust  created  in  the  property  of  a  vessel,  but  that,  if  the 
evidence  made  out  a  conveyance  to  Gifford,  it  must,  by  law, 
vest  the  absolute  property  of  the  vessel  in  the  said  pursuer,  Gif- 
ford ;  and,  therefore,  the  said  Lord  Chief  Commissioner  should 
have  directed  the  said  jury  to  find  a  verdict  for  the  pursuers  on 
the  said  first  issue." 

After  hearing  counsel  fully, — ^at  advising  the  cause, 

Lord  iV«jttftffi#.— This  is  a  case  attended  wiA  some  difficulty, 
and  is  also  of  very  great  importance,  both  as  regards  the  parties 
and  as  involving  a  question  of  insurance  law,  which  may  form  a> 
precedent  in-  future.     The  question  arises  out  of  the  insurance . 
of  the  brig  Earl  of  Dalbousie.     The  defenders,  Millar  and  Ker, 
refused  to  pay,  on  the  ground  that  Scott,  or  at  least,  Gifford, 
was  not  true  owner  of  the  vessel,  but  that  it  belonged  to  Man- 
ticha, an  alien.     Scott  and  Gifford  brought  their  action  origi- 
nally before  the  Admiralty  Court,  against  the  present  defendexs ; 
— and  it  appears  important  to  attend  to  the  interlocutors  pro- 
nounced, both  by  the  Judge- Admiral,  and  by  the  Court  of  Ses- 
sion in  the  cause.     By  the  interlocutors  of  June  1823,  and  24th 
July  1824,  the  Judge- Admiral  holds  that  Scott  and  Gifford,  ap- 
pearing to  be  owners  of  the  vessel  on  the  face  of  the  registiy, 
must  be  held  to  be  the  true  owners,  and  entitled  to  recover 
the  loss.     The  cause  then  came  here  by  redaction,  at  the  in- 
stance of  tbe  pursuers ;  and  this  Court,  on  8th  July  1824,  order- 
ed memorials  upon  the  cause,  and  afterwards  mutual  condescen- 
dences as  to  the  facts  respectively  averred  by  the  parties.     A  • 
reduction  was  then  brougtit  in  1827,  by  the  defenders,  of  the 
interlocutors,  so  far  as  regarded  the  title,  and  of  the  title  itself. 
Now,  that  interlocutor  ordering  condescendences  could  only 
have  proceeded  in  consequence  of  the  Court  entertaining  doubts. 
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at  lea.^t,  tliat  the  mere  registry  did  not,  of  itself,  prove  the 
property  to  be  in  the  pursuers ;  and  the  Court  must  at  that 
time,  tnerefore,  have  entertained  doubts  of  the  soundness  of 
the  Judge- Admiral's  interlocutors.  The  Court  then  appoint- 
ed cases  upon  the  question  of  title,  and  cases  were  lodged : 
upon  considering  which  the  Court,  on  25th  November  1828, 
found,  that  the  registry  being  in  the  names  of  Scott  and  Gif- 
ford,  was  not  f>er  se  evidence,  that  it  was  truly  their  property ; 
— and  that  it  was  incumbent  on  the  pursuers  to  prove  the  fact 
by  other  evidence ;  and  therefore  recalled  the  interlocutors 
of  the  Judge- Admiral,  so  far  as  they  sustained  the  title  of  the 
pursuers,  and  remitted  the  case  to  the  Jury  Court.  This  inter- 
locutor is  now  final ;  and  we  must  hold  it  to  be  law,  (until  it 
be  altered,  which  can  only  be  in  the  -  House  of  Lords  ;  for  we 
cannot  alter  it,)  that  the  registry  is  not  per  ie  evidence  of  owner- 
ship. The  interlocutor  proves,  \st.  That  the  registry  is  not  fter 
ae  evidence  of  ownership  activ^,  so  as  to  entitle  the  party  to  sue, 
although  it  may  be  sufficient  to  subject  them  pauiv^  /  as,  if  you 
allow  your  name  to  remain,  it  will  subject  you  for  the  debts,  al-> 
though  you  may  not  have  an  active  title  to  recover.  2rf,  It  proves 
that  to  entitle  to  recover  in  this  case,  it  was  necessary  to  establish 
aliunde,  that  the  pursuers  were  true  owners  of  the  vessel.  At 
the  trial,  there  was  examined,  among  others,  M*Diannid  as  a  wit- 
ness ;  and  without  any  objection  being  taken  to  bis  evidence. 
He  swears,  that  he  had  seen  in  the  books  of  Potts  and  Greig, 
writers,  a  charge  against  Manticha,  a  letter  stating  the  manner 
in  which  Gifford  held  one  half  of  the  vessel :  That  he  remem- 
bered  being  employed  to  write  such  letters ;  and  that  it  stated 
Gifford  to  hold  the  vessel  for  behoof  of  Manticha,  &c  The 
Lord  Chief  Commissioner  told  the  Jury,  that  if  they  believed 
M*Diarmid— the  transaction  was  simulate;  and  if  they  were  con- 
vinced it  was  simuUte,  to  enable  Gifford  to  hold  a  trust  for  Man- 
ticha, Gifford's  was  a  mere  name,  &c.  The  Jury  appear  to 
have  given  credit  to  M*Diarmid,  and  returned  a  verdict  for  the 
defenders  :  Whereupon  a  bill  of  exceptions  was  tendered,  not 
to  the  admissibility  or  evidence  of  M'Diarntid,  but  in  point  of 
law,  that  his  Lordship  ought  to  have  told  the  jury,  that  there 
could  be  no  such  thing  as  a  trust  in  a  vessel,  and  that  if  the 
evidence  made  out  a  conveyance  to  Gifford,  it  must  vest  the 
absolute  property  in  him.  Now,  it  appears  to  me  that  there 
a  mistake  here.     The  Lord  Chief  Commissioner  did  not 
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say,  that  in  law  a  trust  might  not  be  created,  but  that  if, 
in  point  of  fact^  there  was  such  a  trust,  the  trustee  was  not 
the  true  owner.  I  think  there  was  no  misdirection  in  point 
of  law.  But  then  the  question  comes,  how  is  the  property  to 
be  proved  aliunde  t  And  supposing  that  the  law  were,  that  in  tbis 
case  you  could  only  prove  the  trust  by  writ  or  oath  of  party, 
yet  that  doctrine  was  not  maintained  at  the  trial  of  the  issues. 
The  evidence  of  M'Diarmid  was  not  objected  to  by  either  party, 
and  it  was  not  rejected ;  and  it  could  not,  I  think,  have  been  re- 
jected, whether  objected  to  or  not;  because,  in  the  Act  1696,  c. 
85,  it  is  expressly  mentioned,  that  it  is  only  in  declarators  of  trust, 
in  questions  between  the  truster  and  trustee,  that  a  trust  can  only 
be  proved  bv  writ  or  oath.  There  is  no  similar  provision  as  to 
questions  with  third  parties  in  the  Statute ;  and  as  to  them,  it 
appears  to  me  that  a  trust  may  be  proved  by  such  evidence  as 
would  be  competent  in  any  other  case.  And  if  my  memory 
serves  me  correctly,  I  am  sure  that,  after  the  two  rebellions  of 
1715  and  1745,  when  attempts  were  made  to  support  various 
trusts,  the  fact  of  trust  was  allowed  to  be  proved  in  many  cases 
primi  de  jure.  But  that  was  the  common  law  also ;  and  so  Stair, 
who  wrote  before  the  date  of  the  Act,  treats  of  it.  In  all  cases, 
therefore,  except  those  mentioned  in  the  Act  1606, 1  apprehend 
it  to  be  perfectly  competent  to  prove  a  trust  by  parole  or  pmut 
de  jure.  But  at  all  events,  it  is  plain  that  the  evidence  of 
M*Diarmid  was  taken  without  objection,,  and  there  is  no  excep- 
tion taken  to  it  in  the  bill  of  exceptions.  The  doctrine  I  have 
before  referred  to  is  analogous  to  the  law  that  obtains  in  many 
other  instances.  Suppose  a  man  is  a  partner  of  a  company—- the 
company  is  dissolved,  but  he  does  not  advertise  out,— >this 
omission  may  subject  him  panivS,  for  the  debts  of  the  company, 
but  he  could  not  sue  octiW,  to  recover  as  a  partner,  after  the  dis- 
solution of  the  company.  The  same  law  obtains  in  England, 
as  appears  from  the  cases  that  were  quoted.  In  that  of  Young, 
the  doctrine  laid  down  by  Lord  Teuterden  i8>  that  in  panam  of 


such  attempts  to  defraud  the  law,  the  Court  will  not  allow  the 
truster  to  plead  in  the  face  of  ^is  own  act ;  but  neither  will  it 
allow  the  trustee  to  plead  the  registry,  if  the  trustee  defraud  the 
law.  The  question  here  is,  truly,  not  as  to  the  property  of  the 
vessel  between  the  truster  and  trustee,  but  it  is  an  action  on  a 
policy  of  insuranee,  where  the  question  is.  Has  the  insurer  an 
insurable  interest  in  the  vessel?  If  I  have  an  interest  in  an  in- 
surable  subject,  I  have  a  right  to  recover, — but  if  I  have  no  in- 
terest, I  cannot  recover.  Take  the  case  of  a  house  which  is 
insured  by  me.  If  1  have  an  interest,  I  can  recover ;  but  if  it 
appears  that  I  hold  it  in  trust,  I  cannot  recover  in  my  own  name. 
I  think  that  Gifford  cannot  recover  here^  and  therefore,  that  the 
bill  of  exceptions  must  be  refused. 

Lord  Chief  Commiuion^r.— -Before  stating  my  opinion,  it  may 
perhaps  be  right  to  state  the  course  that  was  taken  in  this 
cause  at  trial  It  was  requisite  that  more  evidence  than  the 
mere  registry  should  be  produced  by  the  pursuer,  trifford,  to 
show  he  was  true  owner.  And  he  produced  a  bill  of  sale  of  the 
vessel,  and  various  other  documents*  To  encetinter  this,  the 
evidence  led  before  the  jury  by  the  defender,  both  by  documents 
and  by  parole,  was  various ;  and  in  particular,  a  vast  number  of 
transactions  on  the  part  of  Manticha  were  given  in  evidence, — all 
of  which,  combined  with  the  other  circumstances,  were  calculated 
to  make  out  that  the  ownership  was  in  him.  Afterwards, 
M*Diarmid*s  evidence  ivas  brought  forward,  and  my  Lord  Pre- 
sident has  stated  correctly,  how  that  was  taken  at  thie  triaL  His 
evidence  was  taken  without  ofatjeetion ;  and  it  was  told  to  the 
jury,  that  they  should  consider  if  it  was  important.  I  then  gave 
the  direction,  which  forms  the  ground  of  the  exception  now  be- 
fore the  Court, — viz.  that  there  Was  no  such  thing  as  a  trust  in  a 
ship ;  and  that  if  the  jury  were  satisfied  that  it  was  a  trust,  still 
they  could  not  give  a  verdict  for  the  porsner.  The  question 
now  to  be  decided  is.  Whether  I  ought  to  have  given  that  direc- 
tion, or  whether  I  ought  to  have  given  the  direction,  that  Gifford 
had  an  insurable  interest  in  the  ship  ?  The  question,  in  my  view 
of  it,  is,  whether  this  is  a  case  of  fraud,  or  a  case  of  trust? — and  I 
shall  state  what  appears  to  me,  to  show  that  not  only  is  it  a  case 
of  fraud  (legal  fraud),  but  that  it  cannot  be  the  subject  of  a  con- 
tract at  all,  under  the  Statutes  in  regard  to  shipping,  and  pro- 
perty in  ships.  The  object  of  the  Statutes  I  reler  to,  is  to  ex- 
clude aliens  from  having  any  interest  in  a  British  ship.  The 
way  that  is  done,  is,  by  requiring  that  the  owners  shall  be  Bri- 
tish owners,  excluding  aliens ;  just  as  much  in  regard  to  ships,  as 
they  are  by  the  law  of  the  laud  excluded  from  purchasing  real 
estates.  There,  no  doubt,  is  no  specific  provision  as  to  the 
property  of  a  ship  purchased  by  an  alien,  but  it  is  clear  tliat 
it  cannot  be  directly  purchased  by  an  alien.  According  to 
the  analogy  in  regard  to  real  property,  the  trust  would  be 
for  the  Crown.  Bat  wherever  it  be,  it  cannot  be  in  the 
alien.  A  trust  for  an  alien  in  a  ship  ia,  therefore,  not  only 
a  voidable,  but  a  void  transaction ;  and  if  it  be  a  transaction 
not  voidable  merely,  but  actually  votd^  there  can  be  no  ques- 
tion raised  upon  it.  There  can  be  no  insurable  interest  in  that 
which  is  of  itself  void  ;  and  if  there  be  no  insurable  interest, 
there  can  be  no  claim  raised  upon  it.  The  cases  in  England 
go  to  support  the  law  on  that  ground,  relative  to  shipping ;  and 
it  was  found  that  could  not  be  done,  without  deciding  against 
there  being  any  trusts  in  ships.  If  we  were  to  support  the  di- 
rection  contended  for  in  the  bill  of  exceptions,  as  that  which 
should  have  been  given,  we  would  defeat  the  whole  policy  of 
the  law  upon  this  subject.  I  look  upon  the  question,  therefore, 
in  this  light, — that  it  is  an  attempt  to  defeat  the  law  of  the 
country ;  and  being  so,  it  is  a  fraud  upon  the  law,  and  there- 
fore a  transaction  which  does  not  support,  or  make  out  accord- 
ing to  law,  an  insurable  interest  in  the  viesseL  If  this  case  bad 
arisen  in  England,  the  course  would  have  been  very  simple. 
Gifford  would  have  ]feen  examined  on  a  bill  of  discovery  in  a 
court  of  equity ;  and  if  he  had  stated,  as  from  M*Diarmid*8  evi- 
dence  I  can  have  no  doubt  he  would,  that  he  held  the  ship,  not 
for  his  own  benefit,  but  for  that  of  Maiiticbn,  an  alien,  and 
had  then  come  into  a  court  of  law,  seeking  to  recover  on  the 
policy  of  insurance — the  answer  would  have  been,  that  he  had 
shown,  by  his  own  oath,  that  he  was  a  mere  man  of  straw,  and 
he  could  not  be  allowed,  therefore,  in  a  court  of  justice,  to  re- 
cover in  the  face  of  that  oath,  which  showed  that  he  bad  no  in. 
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•nnble  interest.  Now,  the  monent  tkat  M^Diarmid's  erideood 
e«ublished  that  Gifford  stood  in  that  Bituation,  tbere  was  an 
eod  of  the  case,  as  tbere  was  an  end  of  the  insurable  interest 
GifTord  is  proved,  hv  lVi'Diarmid*8  evidence,  to  have  held  the  ship 
for  behoof  of  Manticha ; — and  see  who  is  the  principal  transactor 
about  the  ship.  As  to  thia,  Gtflbfd  is  scarcely  ever  seen  at  idl, 
except  just  on  the  face  of  the  register.  All  the  other  transao- 
tions  are  by  Manticha.  He  is  the  person  who  retires  the  bills — 
who  gives  orders  to  effect  the  insurance,  &c.  ;  and  all  these  trans- 
actions of  Mantieha  are  those  of  an  owner ;  and  there  is  only 
one  link  in  the  chain  awanting,  vis.  that  he  was  the  purchaser— 
a  link  which  I  think  is  supplied ; — and  if  it  appears  that  he  was 
the  purchaser,  it  follows  that  it  was  a  void  purchase,  as  being 
by  an  alien.  Therefore,  my  opinion  is,  that  if  I  had  directed 
the  jury  that  this  trust  was  a  trust  which  gave  the  pursuer  an 
insurable  interest,  I  would  bavte  given  a  wrong  direction.  When 
the  transaction  is  with  aliens,  there  is  no  trial  and  no  insurable 
interest,  and  the  whole  is  not  merely  voidable,  but  void. 

Lord  GUlies. — I  confess  I  entertain  doubts  of  the  opinions  I 
have  heard.  In  tbe/r«/  place,  in  regard  to  the  trust  which  is 
said  to  be  proved  by  M*Diarmid*s  evidence,  I  feel  difficulty  in 
assenting  to  the  opinion  of  my  Lord  President.  I  know  of  no 
case  where  a  trust  can  be  proved  by  parole  testimony,  and  I  con- 
ceive the  law  to  be  clear,  that  it  cannot  be  so  proved.  Nor  can 
I  acquiesce  io  the  distinction  as  to  the  competency  of  sncb 
proof,  according  to  the  circumstance  of  the  question  arising  be- 
tween truster  and  truiftee,  or  third  parties.  Such  a  distinction 
would  lead  to  very  extraordinary  results.  By  the  Uw  of  Scot- 
liod,  the  extinction  of  written  obligations  cannot  be  proved  by 
parole.  But  are  your  Lordships  to  hold,  that  although,  in  a 
question  between  the  debtor  and  creditor,  it  cannot  be  so  prov- 
ed i  yet  that  in  a  question  with  third  parties,  it  can  be  proved  by 
parole  testimony.  Take  the  case,  that  a  trust  is  alleged,  in  a 
question  between  A  and  B,  and  it  is  proved  by  parole.  And 
then  comes  the  question  between  C  and  D,  the  truster  and  trus- 
tee, but  parole  cannot  be  allowed  there ;  and  there  is,  therefore, 
no  trust  as  to  them.  Li  the  same  way,  tbere  is  a  claim  on  a 
bond.  Io  a  question  with  A  and  B,  it  has  been  paid  ;  but  in  a 
quesition  with  C  and  D,  it  has  not  been  paid;  because  you 
prove  by  parole  in  the  one  case,  but  cannot  do  so  in  the  other. 
1  cannot  assent  to  that  doctrine.  As  to  the  other  and  second 
point,  I  allow  that  it  is  attended  with  difficulty.  I  conceive 
that  we  roust  take  the  case  just  as  set  forth  in  the  bill  of  ex- 
ceptions, and  cannot  go  beyond  that :  but  my  reason  for  doubt- 
ir.^'  the  soundness  of  the  direction  is  this ;  that  the  property 
would  be  in  nobody  at  all.  It  is  said,  that  it  was  a  fraud  against 
the  law  which  prevents  aliens  from  holding  property  in  ships. 
I  don't  think  there  is  any  moral  fraud  at  all — if  there  be  a  legal 
fraud.  The  ship  is  either  held  in  trust,  or  it  is  not.  If  there 
i$  a  trust,  it  cannot  belong  to  Gifford,  and  by  the  law  it  cannot 
belong  to  Manticha,  an  alien.  It  is  therefore  ret  nuUtus,  No 
one  can  have  an  insurable  interest  in  it.  The  property  is  de- 
stroyed.    That  is  my  difficulty. 

Lord  Bafgray, — I  don't  think  we  require  to  decide  the  ques- 
tion here,  as  to  whether  trusts  can  be  proved  by  parole.  I  would 
not  like  it  to  go  abroad  to  the  world  that  we  had  so  decided. 
The  Act  1096  does  not  lay  down  the  kind  of  writing  by  which 
a  trust  may  be  proved. 

lord  President. — In  regard  to  Lord  Gillies*s  difficulty,  the 
thing  occurs  every  day  in  cases  of  copartnery.  A  party  may  be 
a  partner  in  a  question  with  one  person  and  not  with  another. 

The  Coart  refused  the  bill  of  exceptions. 

First  Division.'-^c/.  Skene,  RusselL— ifiir.  Jameson,  Ivory. 
—Robertson  &  Bennett,  and  Campbell  &  Macdowall,  W.S., 
Agenta,— Jury  Clerk.— [J.  IV.  Z;.] 

COURT  OF  SESSION. 

INNER- HO  USE. 

20th  November  1882. 
No.  47. — KiNNEARS,  Smiths  &  Company,  Pursuers^ 
r.  Alexander  Gray,  Trust££  on  Watsons*  Se* 
questrated  Esiaiey  Defender. 
Baokrapt— Seqfiettnit20ii-.-Poinding«-^iri^e«^raiioii  under  the 
Vol,  V- 


Bankrupt  Jet,  and  a  poinding  of  the  grotind,  having  been  exe^ 
cuied  on  the  same  day  f  and  the  Lord  Ordinary  having  repelled 
the  defence,  that  the  poinding  was  incompetent^^The  Court  va- 
ried his  interlocutor,  so  as  to  reserve  to  the  trustee  his  right  to  ob' 
'  ject  to  the  d^t,  and  any  preference  under  the  diligence  of  poinding, 

R.  and  G.  Watson  carried  on  business  as  bankers 
in  Glasgow ;  but  having  become  embarrassed,  their 
estates  were  sequestrated  on  5th  June  1832,  in  terms 
of  the  Act  5 !•  Geo.  III.  c.  137}  and  Alexander  Gray 
was  elected  interim  factor,  and  afterwards  trustee. 
The  .Watsons  bad  a  cash-credit  with  the  Kinnears  to 
the  amount  of  £20,000,  for  which  they  granted  heri- 
table security  over  certain  subjects  belonging  to  them. 
At  the  date  of  the  sequestration,  the  Kinnears  were 
creditors  to  the  extent  of  £6554,  for  payment  of  which 
they  raised  a  summons  of  poinding  of  the  ground, 
dated  5th  June  1832,  the  day  the  sequestration  was 
awarded.  The  trustee  gave  in  defences,  and  plead- 
ed— The  act  of  sequestration  operates  as  a  convey- 
ance of  the  bankrupt's  whole  effects  to  the  general 
body  of  bis  creditors,  and  to  the  trustee  who  may  be 
elected  by  them  for  their  behoof;  and  it  is  not  com- 
petent for  any  individual  creditor,  after  the  date  of 
the  act  of  sequestration,  to  proceed  with,  and  com- 
plete separate  diligence,  to  the  effect  of  extending  his 
security,  or  diminishing  the  property  conveyed  to  the 
general  body  of  creditors  by  tlie  decree  of  seques- 
tration. Lord  Medwyn,  on  11th  July  1832,  pro- 
nounced this  interlocutor:—^ 

"  Having  beard  parties*  procurators,  Heponcs  the  defenders, 
on  payment  of  two  guineas  of  expenses,  for  which,  and  the  dues 
of  extract,  decerns  :  Further,  in  respect  the  plea  in  law,  found- 
ed on  the  act  of  sequestration,  will  not  be  affected  by  this  de- 
cree, repels  the  defences,  and  of  new,  finds,  dect*m8,  and  de- 
clares, in  terms  of  the  libel;  reserving  to  the  trustee,  when 
confirmed,  bis  right  to  object  to  the  debt,  if  so  advised." 

The  trustee  reclaimed  ;  and  the  Court  on  17th  No- 
vember pronounced  this  judgment : — 

<*  Adhere  to  tbe  interlocutor  of  the  Lord  Ordinary,  with  this 
variation,  that  there  shall  be  reserved  to  the  trustee  his  right  to 
object  to  tbe  debt,  and  to  any  preference  under  the  diligence  in 
question.*' 

Second  Division. — Lord  Ordinary,  Mcdwyn. — jlct,  Skene 
and  Penney. — Alt.  Dean  of  Faculty  (Hope),  and  C.  Innes. — 
Smith  &  Kinnear,  W.S.,  and  Dallas  &  Innes,  W.S.,  Agents. 
—Mr  RoUand,  Clerk.— [J.  H^.  H.] 

20th  November  1832. 
No.  48. — Abram  Wildey  Robarts,  Raiser,  v.  CrE' 

DITOKS   AND  REPRESENTATIVES  OV    LbWIS  CuTH- 

BERT,  Claimants, 

Interest — Accumulation — Trustee —  Creditor — A  creditor  of  a 
party  deceased,  acting  as  his  trustee  and  executor,  having  sold 
lands  conveyed  to  him  in  security, — having  paid  a  certain  dividend 
to  the  creditors  out  of  the  price-^and  having  been  qfterwardt 
found  entitled  to  retain  the  letnainder,  from  the  date  of  the  divi" 
dend  unlit  the  discharge  of  certain  obligations  of  the  deceased,  in 
which  he  might  have  been  matte  liable — having  meanwhile  mixed 
and  employed  the  trust -fumls  along  with  his  own,  and  having 
never  been  asked  to  consign  upon  security  given  against  the  daim 
Idrely  to  be  made  against  kim'^Circumstancet  in  lohich  he  wom 
held  io  be  liable,  not  in  aeeumulationSftntt  only  in  simple  intemt, 
at  wliaiever  rate  that  might  be  fired, 

Abram  Robarts  was  long  a  banker  in  London,  and 
was  succeeded  by  his  two  sons,  the  raiser,  and  Wil- 
liam Tiemey  Robarts,  to  the  latter  of  whom,  also,  the 
former  succeeded.    Lewis  Cuthbert,  engaged  in  ex- 
No.  VIL 
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tensive  business  in  Jamaica,  died  in  1802,  proprietor, 
inter  alia^  of  a  Scots  estate,  called  Castlehill,  and  was 
succeeded  by  his  son  George.     The  house  of  Robarts 
were  his  creditors,  agents,  and  consignees.     And  be- 
sides this,  Abram  Robarts  had  become  bound  in  1793, 
for  the  half-yearly  payment  of  £1050  by  Mr  Cuthbert, 
as  tenant  of  the  office  of  Provost-Marshall  from  1793 
to  1808,  under  Lord  Braybrooke,  the  patentee,  with  a 
penalty  of  £58,800,  in  the  event  of  non-payment — and 
for  £15,000  as  security  for  due  performance  of  the  du- 
ties of  that  office,  with  an  allowance  of  £200  yearly  for 
his  risk,  and  an  agreement  that  Cuthbert  should  make 
shipments  for  his  indemnification.  On  the  l5th  of  April 
1796,  Cuthbert  conveyed  Castlehill  in  security  and 
trust  to  Robarts,  who  was  infeft,  and  was  to  account  for 
the  balance  to  Cuthbert's  executors.  This  virtually  su- 
perseded a  previous  trust,  30th  November  1793,  in  fa- 
vour of  Robarts,  and  others,  and  a  last  will  of  same 
date,  in  which  Robarts  was  named  executor,  direct- 
ing his  property  to  be  sold  and  invested  in  the  funds, 
or  other  good  security  in  Britain.     But  Robarts  ac- 
cepted, and  acted  as  executor  under  the  testament, 
both  in  England  and  in  Scotland ;  And  soon  after  the 
death  of  Cuthbert,  in  1802,  he  entered,  by  himself 
aud  his  factors  (of  whom  Campbell  Mackintosh  acted 
in  Scotland),  to  the  possession  and  management  of 
Castlehill,  and  the  other  property  of  the  deceased.   In 
and  before  1 806,  a  considerable  portion  of  Castlehill 
had  been  sold.     Various  prices,  rents,  &c.  had  come 
into  the  hands  of  Robarts.     Other  persons,  creditors 
and  representatives  of  Cuthbert,  were  pursuing  sepa- 
rate measures  for  securing  the  Scots  estate.    And  in 
consequenee,  a  meeting  of  creditors,  at  which  J.  B. 
Fraser  appeared  for  Robarts,  was  held  in  Edinburgh, 
1st  August  1806, — when  the  meeting  agreed, 

**  inter  alia,  Ix/,  That  Mr  Robarts  should  proceed  with  the  sale 
of  those  parts  of  the  estate  of  Castlehill  remaining  still  un- 
sold ;  2d,  That  no  creditor  shall  take  any  further  step,  by  ad- 
judication or  otherwise,  to  interrupt  the  measure,  unless  some 
other  creditor,  who  has  not  hitherto  appeared,  shall  proceed  to 
adjudge,  in  which  event,  if  possible,  one  general  adjudication 
fpr  the  creditors,  who  appear  by  their  agents  at  this  meeting, 
would  seem  to  be  the  least  expensive  mode  of  procedure,  for  ob* 
taining  a  pari  pauu  preference  for  the  whole ;  3/,  That  it  is 
not  the  opinion  of  this  meeting  that  any  of  their  constituents 
will  object  to  Mr  Robarts's  claim  of  preference,  or  to  the  amount, 
if  it  appear  from  his  accounts  tbut  they  are  all  contracted  on  the 
honafiilc  understanding  of  the  security  by  disposition  and  in- 
f«;ftmcnt  held  by  Mr  Robarto  ;**  **  and  5th,  That  Mr  Robarts  be 
recjuested  to  take  the  trouble  of  receiving  the  prices  of  the  lands 
sold,  and  to  be  sold,  and  of  paying  the  same,  agreeable  to  the 
awards  that  may  be  given  by  the  arbiter,  not  doubting  that  he 
will  allow  interest  thereon  after  the  rate  of  five  per  cent,  per 
annum,  so  far  as  said  prices  shall  not  be  exhausted  by  payment 
of  bis  own  and  the  prior  preferable  debts." 

Thereafter,  Robarts  continued  to  sell,  uplift,  &c. ; 
and,  inter  alia,  the  sales  of  Castlehill  amounted  to 
£52,321.  In  1808,  after  obtaining  decree  of  consti- 
tution, relief  and  payment,  against  George  Cuthbert, 
£[ir  balances  on  various  accounts,  and  in  reference  to 
the  cautionary  obligations  above  mentioned,  he  rais- 
ed a  multiplepoinding,  in  which  a  remit  was  made  to 
an  accountant,  who  prepared  an  interim  schem0  of 
division  at  10s.  per  pound  as  at  20th  December  1809,— 
being  in  all,  with  some  preferable  debts,  £20,775,  of 
lyhich  £11,183  fell  to  be  then  paid,  9nd  £9592  tQ  be 


retained,  for  want  of  Tooohers  to  the  dwms.  The 
state,  which  calculated  no  interest  on  the  general  fund, 
or  on  the  sums  received  by  Mr  Robarts,  bore  as  fol- 
lows : — 

"  And  the  said  Abram  Roberts,  Esq.  will  pay  interest  at  the 
rate  of  4^  per  cent  on  the  said  several  sums  to  be  paid  and  re- 
tained by  him  as  above,  from  and  after  said  lat  September  1809 
till  payment,  without  deduction  or  retention  of  property-tax  on 
said  interest  which  may  become  due." — "  It  is  hereby  expressly 
understood,  that  all  objections  to  the  claims  of  the  creditors 
alluded  to  or  mentioned  in  the  course  of  this  report  and  division, 
were  reserved  entire,  and  to  the  creditors  their  legal  rights  aaac 
cords,  whether  it  regards  the  amount  of  the  debts,  mode  of  stat- 
ing them,  or  otherwise." 

The  papers  lodged  by  Robarts,  before  the  approval 
of  the  interim  scheme,  bore-— 

"  That  the  report  and  scheme  of  division  now  craved  to  be  ap- 
proved of  was  an  interim  one,  in  framing  which,  every  disput- 
able point  was  meant  to  be  reserved  for  future  discussion. 
Among  other  particulars  remaining  to  be  so  adjusted,  are  the  ac- 
counts of  expenses  of  the  trust*nianagement,  and  the  amount  of 
the  commission  and  factor-fee,  as  also  the  rate  of  interest  with 
which  Mr  Robarts,  the  trustee,  should  be  charged  upon  the 
sums  in  his  hands." 

And  on  7th  December  1809,  the  Lord  Ordinary 

"  approves  of  the  said  report  and  interim  scheme  of  division, 
and  in  the  mean  time  ranks  and  prefers  the  creditors  therein 
mentioned,  in  terms  thereof,  and  decerns  in  the  preference  and 
against  the  raiser  of  the  multiplepoinding  for  payment  to  such 
of  the  creditors  to  whom  dividends  are  thereby  allocated  now 
to  be  paid  of  their  respective  dividends  accordingly,  and  that 
against  the  20th  day  of  December  current,  with  interest  there- 
after at  the  rate  of  4  per  cent,,  without  deduction  of  the  proper- 
ty-tax, till  payment.  But,  with  regard  to  the  dividends  corre- 
sponding to  the  debts  claimed  by  the  other  creditors,  and  pro- 
posed by  the  said  interim  scheme  of  division  to  be  set  apart  and 
retained,  finds,  that  the  same  must  be  retaineid  for  the  present 
by  the  raiser  of  the  multiplepoinding,  bearing  interest  iu  like 
manner  at  4  per  cent.,  without  deduction  of  the  property-tax : 
Reserving  to  all  concerned,  and  particularly  to  Robert  Bogle, 
and  others,  all  objections  to  the  claims  of  the  whole  c^ditorv, 
and  to  the  principles  adopted  by  the  accountant  in  framing  his 
report,  whether  they  regard  the  amount  of  the  debts,  mode  of 
stating  them,  order  of  ranking,  or  otherwise.*' 

Robarts  lodged,  in  December  1811,  a  continoation 
of  the  state  of  the  fund  in  medioy  adding : 

'*  That  Mr  Roberts  has  been  lately  called  upon,  under  his 
cautionary  obligation  for  the  late  Lewia  Cuthbert,  to  indemnify 
and  relieve  Lord  Braybrooke,  the  patentee  of  the  office  of  Pro- 
vost-Marshall, of  certain  alleged  defieiencies  claimed  by  the 
suitors  in  the  Grand  Court  of  Jamaica,  as  levied  and  recovered 
from  their  debtors  by  the  late  Lewis  Cuthbert,  and  George 
Cuthbert,  his  son,  and  their  deputy-marshalls,  for  whom  they 
were  answerable,  in  virtue  of  the  lease  or  grant  of  the  office,  but 
unaccounted  for  to  the  said  suitors,  as  will  more  fully  appear 
from  the  copy  of  a  report  made  to  the  House  of  Asseoably  in 
Jamaica  by  a  committee  named  to  inquire  into  the  state  of  the. 
public  offices  in  that  island,  herewith  produced.  From  this  re- 
port, the  deficiencies  were  stated  to  amount  to  jC29,844,  1.1., 
Jamaica  cunency,  which,  at  140  per  cent  exchange,  is  JC2I,314« 
68.  6d.  Sterling,  a  sum  exceeding  the  balance  of  the  present 
fund  in  medio  recovered,  or  to  be  recovered,  by  Mr  Robarts ; 
and,  as  he  is  confessedly  preferable  upon  the  fund,  not  only  for 
those  sums  which  he  has  already  been  called  upon  to  pay  upon 
account  of  his  cautionary  obligation  for  Lewis  Cuthbert*  regard- 
ing the  Provost-Marsbalrs  office,  but  also  to  be  freed,  indemni- 
,fied,  and  saved  harmlesa,  from  all  advances,  costs,  charges, 
damages  and  expenses,  incurred  or  to  be  incurred  by  him  in  con- 
sequence of  the  bonds  or  other  obligations  come  under  by  him 
thercancnt,  as  more  fully  detailed  in  his  decree  of  QOnstitution  in 
process,  it  is  obvious  no  immediate  division  or  payment  of  the 
fund  in  nic4io  can,  with  safety  to  Mr  Robarts,  be  carried  into 
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eiecvdoB.  At  the  same  time,  Mr  Robartt  is  bopeful,  from  a 
letter  be  bas  lately  received  from  Jobn  Sband,  Esq.*  Master  in 
Chancery  in  Jamaica,  under  date  the  !2Jst  September  last,  that, 
at  no  very  distant  period,  the  exact  amount  of  the  risk  of  ad- 
Tsnce  by  bim  upon  this  score  will  be  ascertained,  and  also  that 
the  greatest  part,  if  not  the  whole,  of  the  deficiencies  may  be  re- 
covered from  the  sureties  of  John  Ciithbert,  and  the  other  acting 
ounballs,  the  defaulters.  As  soon  as  this  can  be  ascertained, 
and  that  a  sum  can  be  set  apart  with  safety  for  division  among 
the  postponed  creditors,  he  shall  be  ready,  as  he  has  always  been, 
to  pay  and  apply  the  funds  in  terms  of  the  orders  of  Court,  and 
agreeably  to  the  trust  reposed  in  him.*' 

And,  thereafter,  in  1812,  the  common  agent  sub- 
mitted to  a  meeting  of  creditors  a  state  of  the  fond 
in  mediOy  including  the  retained  snm,  with  interest,  cal- 
culated throaghont  at  four  per  cent.  Various  pro- 
cedure followed,  and  various  orders  were  pronounced 
upon  Robarts,  for  the  expediting  of  the  case,  but  not 
for  consignation  of  the  fund.  On  Robarts's  resisting 
payment  of  a  dividend  due  to  Cruickshank,  the  €k>urt, 
25th  Jun#18l4, 

**  On  the  respondent's  finding  caution  to  free  and  relieve  the 
petitioner  of  all  claims  and  demands  at  the  instance  of  Lord 
Braybrooke,  and  others,  claiming  on  account  of  the  intromissions 
of  Mr  Cutbbert  and  his  representatives  in  the  execution  of  the 
office  of  Provost- Marshall,  to  the  extent  of  ten  shillings  in  the 
pound  Sterling  on  the  respondent's  claim,— ^refuse  the  desire  of 
the  petition." 

Bat  on  a  reclaiming  petition  they  altered,  and  found, 
3d  March  1815,  that,  in  hoc  statu t  no  decree  could  go 
oat  for  any  further  payment  to  Cruickshank.  This 
brought  matters  to  a  stand  for  a  time.  At  length,  in 
1823,  Lord  Braybrooke  accepted  £7000  in  full  of  all 
claims  against  Cuthbert*s  estate.  The  raiser  paid  the 
£7000,  and  offered,  by  minute,  to  pay  the  dividends  re- 
tained, with  four  per  cent,  interest  on  them  (not  de- 
ducting property-tax),  in  terms  of  the  judgment  in 
1809.  Lord  Cringletie,  Ordinary,  pronounced  de- 
cree accordingly,  10th  March  1824.  A  fresh  remit 
was  made  to  the  accountant.  Robarts  lodged  a  fresh 
condescendence  of  the  fund  in  medio^  7  th  May  1825. 
In  1826,  on  the  abandonment  of  certain  Chancery  suits 
Rgainst  him,  he  added  to  it  another  large  sum.  And 
on  the  18th  of  June  1828,  and  24th  February  1829, 
be,  for  the  first  time,  conveyed  the  fund,  which,  by  his 
admission  on  oath  in  Chancery,  had  been  all  along 
mixed  up  with  the  funds  of  his  concern,  but  the  con- 
signation of  which  had  been  delayed  by  Lord  Bray* 
brooke's  claim,  and  the  Chancery  proceedings.  The 
accountant  lodged  his  final  report,  1 0th  February 
1829,  in  which,  inter  alioy  be  charged  the  raiser  witn 
five  per  cent,  interest,  deducting  property-tax,  but 
balancing  annually,  and  allowed  him  two-and-a-half 
per  cent,  commission  on  the  gross  sums  received  (after 
deducting  his  own  debts),  and  one-half  per  cent,  on  the 
annual  proceeds. 

To  this  report  various  objections  were  given  in,  for 
the  raiser,  and  for  the  common  agent  on  behalf  of  the 
creditors  and  representatives  of  Lewis  Cnthbert.  In 
particular,  objections  were  given  in  for  Mackintosh,  the 
factor  of  Robarts,  who  had  acted  in  collecting  the  rents 
of  Castlehill,  and  arranging  for  its  sales  (which  ulti- 
mately: brought  £52,321),  and  against  whom  a  balance 
of  £1 187  was  brought  out.  His  chief  objections  lay  to 
the  tmalloefs  of  the  professionid  allowances  made  him, 


to  the  charge  of  interest  at  five  per  cent,  put  against 
him  on  the  balance,  and  to  the  omission  of  two  ac- 
counts. Robarts,  the  raiser,  pleaded — I.  By  the  final 
and  extracted  judgment  of  6th  and  7th  December 
1 809,  which  was  pronounced  causa  cognita^  it  is  res 
judicata  that  no  higher  rate  of  interest  than  four  per 
cent,  per  annum  can  be  charged  against  the  respon- 
dent, and  that  without  accumulation. — II.  By  the 
said  judgment,  which  was  acquiesced  in,  and  acted 
upon,  and  reiterated,  and  from  challenging  which  the 
creditors  are  excluded  by  homologation,  and  by  the 
states  lodged,  and  the  mode  in  which  interest  was 
charged,  it  is  proved  to  have  been  the  understanding 
and  agreement  of  the  parties,  that  there  should  be  no 
accumulation  of  interest,  and  the  creditors  are  now 
barred  from  making  any  such  demand,  or  asking  more 
than  at  the  rate  of  four  per  cent.,  so  settled  and  agreed 
on. — III.  The  charge  of  interest  upon  interest  is  con- 
trary to  the  general  principles  of  the  law  of  Scotland, 
unless  where  diligence  has  been  done,  or  judgment  ob- 
tained, to  the  effect  of  creating  such  accumulation.  It 
has  recently  been  admitted,  in  cases  where  there  has 
either  been  fraud  on  the  part  of  the  debtor,  or  such 
negligence  or  breach  of  duty  as  amounts  to  culpa  lata^ 
or  gross  failure  to  account  in  the  face  of  judicial  de* 
mands.  But  the  principle  of  allowing  accumulation 
has  never  been  carried  further,  and  no  circumstances 
have  occurred  in  the  present  case  to  justify  such  ade* 
mand. — IV.  The  late  Mr  Robarts  and  the  respondent 
held  the  funds,  as  bankers,  constantly  subject  to  the 
orders  of  Court,  and  they  were  at  all  times  ready  to 
consign  the  same,  if  any  motion  to  that  effect,  or  even 
for  accumulation  of  bygone  interest,  at  any  stage  of 
the  proceedings,  had  ever  been  made.  But  no  such 
motion  was  ever  made ;  for  Mr  Robarts  had  agreed 
to  pay  the  highest  rate  of  interest  that  could  have 
been  obtained  from  a  Scots  bank ;  and  the  security  of 
his  establishment  was  deemed  sufficient.  No  part  of 
the  principal  sum  was  ever  in  any  jeopardy,  and  the 
whole  has  been  realized  and  accounted  for,  and  the 
estate  of  the  common  debtor  saved  to  the  creditors, 
first  by  the  forbearance,  aud  afterwards  by  the  exer- 
tions, of  the  late  Mr  Kobarts  and  the  respondents.— 
V.  There  being  no  custom  of  banking-business  or 
trade  generally,  conformably  to  which  accumulation  of 
interest  retrospectively  can  be  demanded,  the  respon* 
dent  can  in  no  event  be  liable  beyond  simple  interest. 
There  was  here  no  special  contract  or  agreement  to 

Eay  accumulated  interest,  but  the  contrary  ;  and  there 
as  been  no  mora  or  failure  to  account  on  the  part  of 
the  respondent  and  his  predecessor.  Mere  negligence, 
had  there  been  such,  which  there  was  not,  where 
there  has  been  no  misfeas.ince  (as  it  is  expressed  in 
the  law  of  England),  does  not  subject  the  party  guilty 
of  negligence  oy  that  law  in  accumulated  interest.-— 
VL  No  ground  in  law  arises  from  the  manner  in 
which  the  accounts  of  the  respondent  or  his  predeces- 
sors  are  stated,  by  which  an  accumulation  of  interest 
can  be  charged  against  him.  The  money  was  stated, 
as  in  a  dormant  account,  liable  at  all  times  to  be  called 
up,  and  the  respondent  was  not  bound  nor  called  upon 
to  lay  out  the  money  on  any  security. — VII.  The  re- 
spondent is  entitled  to  a  fair  and  proper  commission 
on  the  whole  recoveries  made  and  credited  by  him ; 
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and,  nnder  the  circumstances  of  the  case,  the  commis- 
sion allowed  is  too  low.  The  other  articles  objected 
to,  as  to  law-expense,  &c.,  are  correctly  stated  ;  and 
having  been  audited  by  the  accountant,  and  no  special 
objections  now  stated  to  any  of  the  charges,  no  fur- 
ther investigation  on  that  subject  is  competent  or  ne- 
cessary. 

The  common  agent  and  representatives,  besides 
meeting  the  particular  and  minor  claims  of  Mackintosh 
and  Fraser,  (another  agent)  and  certain  charges  by 
Robarts  for  law  expenses,  &c.,  pleaded — I.  Mr  Abram 
Robarts,  in  so  far  as  he  received  monies  belonging  to 
Mr  Lewis  Cuthbert's  estates  in  Scotland,  or  else- 
where, beyond  what  were  requisite  for  payment  and 
liquidation  of  the  debts  due  to  himself  and  to  Mr 
Tierney,  acted  as  a  trustee  or  executor,  and  account- 
able to  others ;  and  he  was  not  entitled  by  law  to 
•make  any  profit  for  himself  of  the  trust-monies,  or 
other  monies  in  his  hands ;  and  the  said  monies  hav- 
ing been  kept  by  him  and  by  his  representatives,  and 
used  by  him  and  them  in  trade,  he  and  they  are  liable 
in  law  to  make  payment  to  Mr  Lewis  Cuthbert's  cre- 
ditors and  representatives,  the  parties  beneficially 
interested  fn  the  said  monies,  of  all  the  profits  actually 
•made  by  them  of  the  said  monies. — 11.  More  parti- 
cularly are  Mr  Robarts  and  his  representatives  under 
«uch  an  obligation,  in  respect  that,  by  the  trust  under 
which  they  acted  in  regard  to  the  Scotch  heri- 
table estate,  Mr  Robarts  was  expressly  taken  account- 
able to  Mr  Lems  Cuthbert*s  executors  for  any  residue 
of  the  price  of  that  estate ;  and  in  respect  that,  by  Mr 
Cuthbert*s  will,  of  which  Mr  Robarts  was  an  execu- 
tor, the  executors  were  directed  to  invest  all  monies 
received  from  the  said  heritable  estate,  or  from  Mr 
Lewis  Cuthbert's  other  real  or  personal  estates,  in 
the  public  funds,  or  on  other  good  security  in  Great 
Britain. — III.  If  Mr  Robarts  and  his  representatives 
have  mixed  the  said  monies  with  their  own,  so  that 
the  former  cannot  be  distinguished  from  their  own, 
and  if  the  profits  actually  derived  from  the  said  monies 
cannot  be  ascertained,  they  are,  in  every  view,  liable 
for  interest  on  the  said  monies  at  five  per  cent.^  with 
annual  rests.*-^IV.  Separatim — Mr  Robarts  having, 
in  the  contraction  of  the  debts  claimed  by  himself 
against  Mr  Cuthbert  and  his  estate,  charged  and  re- 
ceived interest  at  five  per  cent.,  with  annual  rests, 
while  the  balance  was  in  his  favour,  and  a  course  of 
dealing  having  been  thus  established,  he  was  not  en- 
titled to  alter  that  course  of  dealing,  to  the  prejudice 
of  that  estate,  when  the  balance  turned  against  himi 
and  he  and  his  representatives  are  bound  in  law,  to 
give  to  Mr  Cuthbert  and  his  estate  the  like  interest, 
with  annual  rests,  which  he  .received  from  them.-— V. 
Mr  Robarts  and  his  representatives  are  bound  in  law 
to  pay  interests  at  the  rate  of  five  per  cent,  on  the 
funds  in  question,  balancing  annually,  in  respect  that, 
during  the  period  when  the  funds  in  question  were-  in 
their  hands,  it  was  the  usage  of  merchants  in  London 
to  allow  such  interest  on  accounts  of  a  similar  nature. 
— VI.  Under  the  trust  and  office  undertaken  by  Mr 
Robarts,  he,  by  implied  contract,  was  responsible  to 
those  beneficially  interested  in  the  trust-monies  for 
all  acts  by  himself,  or  by  others  of  his  appointment ; 
and  he  and  his  representatives  are  therefore  respon- 


sible to  Mr  Lewis  Cuthbert's  creditors  and  represen- 
tatives, for  all  sums  due  by  his  factor,  Mr  Mackintosh, 
to  the  estate,  and  for  all  sums  which  may  be  disallow- 
ed on  the  commission  to  Mr  Mackintosh,  and  on  the 
several  accounts  for  law  proceedings  and  others  men- 
tioned in  the  subsequent  pleas,  and  for  interest  at  five 
per  cent,  thereon,  with  annual  rests. — VII.  Mr  Ro- 
barts is  not  entitled  to  receive  or  to  claim  any  com- 
pensation for  personal  trouble  or  loss  of  time  by  his 
father,  or  by  himself,  in  performance  of  the  trust  or 
office  of  executor,  in  respect  such  performance  is  held 
in  law  to  be  gratuitous,  unless  where  a  special  case  is 
made  in  Court,  or  otherwise,  before  accepting  the 
trust  or  office,  and  in  respect  the  late  Mr  Robarts 
and  his  repi*esentatives  have  made  enormous  profits 
from  the  use  of  the  trust-monies.  And  even  if  some 
compensation  were  claimable,  that  which  is  proposed 
to  be  allowed  greatly  exceeds  a  fair  and  reasonable 
allowance  for  any  trouble  bestowed  by  Mr  Robarts 
or  his  representatives.  • 

The  pleas  of  Mackintosh  need  not  be  here  stated. 

*<  The  Lord  Ordinary  ( 10th  March  18^2,  >  having  heard  parties' 
procunttors  on  the  objections  to  the  accountant's  report  by  Abram 
Wildey  Robarts,  and  having  considered  the  closed  record,  finds. 
That  in  the  year  1796,  the  late  Lewis  Cuthbert,  then  resident 
in  Jamaica,  made  over  to  the  late  Abram  Robarts,  his  consignee 
and  correspondent  in  England,  the  estate  of  Castlehill,  in  the 
county  of  Inverness,  by  a  disposition  ex  facie  absolute :  Finds, 
That  this  conveyance  was  a  conveyance  to  Mr  Robarts  in  trust, 
in  order  to  secure  him,  jSr^f,  in  the  payment  of  the  debts  then 
due,  or  which  might  become  due  to  liim  by  Mr  Cuthbert ;  and, 
seco/utly,  against  the  consequences  of  the  obligations  contracted 
by  Mr  Robarts,  as  surety  for  Mr  Cuthbert,  in  relation  to  tiie 
office  of  Provost- Marshal  I  of  the  island  of  Jamaica,  held  by  Mr 
Cuthbert  on  lease  from  the  patentee,  Lord  Braybrooke,  current 
till  the  24th  December  1807,  for  the  yearly  payment  of  2000 
guineas :  Finds,  That  Mr  Cuthbert  died  in  October  1802,  at 
which  time  a  large  balance  was  due  to  Mr  Robarts  on  account 
.  with  Mr  Cuthbert,  and  besides,  Mr  Robarts  remained  bound 
for  the  performance  of  the  obligations  of  Mr  Cuthbert,  as  lessee 
of  the  provost-marshall's  office,  until  the  expiry  of  the  lease : 
Finds,  That  on  the  death  of  Mr  Cuthbert,  Mr  Robarts  entered 
into  possession  of  the  estate  of  Castlehill,  and  in  1604  and  1805 
sold  certain  parts  of  the  estate :  Finds,  That  the  further  sales 
were  interrupted  by  measures  taken  on  the  part  of  various  cre- 
ditors of  Mr  Cuthbert,  in  order  to  obtain  preferences:  Finds, 
That  on  the  1st  August  1806,  an  arrangement  was  entered  into 
between  Mr  Robarts  and  the  creditors,  by  which  it  was  provided, 
that  Mr  Robarts  should  proceed  to  sell  the  remaining  parts  of 
the  estate,  and,  after  payment  of  his  own  preferable  claims,  should 
hold  the  balance  as  a  fund  of  division  among  all  parties  conceroed : 
Finds,  Jhat  the  minute  of  agreement  contained,  inter  alia,  the 
following  article  :  "  5.  That  Mr  Robarts  be  requested  to  take 
the  trouble  of  receiving  the  prices  of  the  lands  sold,  and  to  be 
sold,  and  of  paying  the  same,  agreeable  to  the  awards  that  may 
be  given  by  the  arbiter,  not  doubting  that  he  wBl  allow  interest 
thereon  after  the  rate  of  5  per  cent,  per  annum,  so  far  as  the 
said  prices  shall  not  be  exhausted  by  payment  of  his  own  and 
the  prior  preferable  debts  :**  Finds,  That  in  consequence  of  this 
arrangement,  the  remaining  parts  of  the  estate  were  sold  by  Mr 
Robarts  in  the  years  1807  and  1808,  and  that  the  price  received 
by  him  on  the  whole  sales  amounted  to  £52,321 :  Finds,  That 
the  arbitration  contemplated  by  the  parties  having  failed  by  the 
death  of  the  arbiter,  Mr  Robarts,  in  January  \90S,  raised  a  pro- 
cess of  roultiplepoinding,  in  which  a  remit  was  made  to  Mr 
Charles  Fcrrier,  accountant,  to  audit  the  accounts  and  claims 
of  the  raiser  and  the  claimants,  and  that,  after  various  steps  of 
procedure,  directions  were  given,  by  interlocutor  of  the  20tb  of 
May  1809,  to  prepare  an  interim  scheme  of'division  to  a  cer. 
tain  extent  on  the  amount  of  the  debts :  Finds,  That  a  report 
was  made  by  the  accountauti  soggestiog  a  dividaid  of  iOs.  in 
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the  poand  on  the  debt«  then  claimed  ;  with  the  pnmBion,  that 
parment  of  the  dividend  on  certain  of  the  debts,  to  which  ob- 
jectioni  had  been  started,  should  be  postponed  till  the  objections 
were  disponed  of :  Finds,  That  by  interlocutor  of  6th  December 
1809,  the  report  was  approved  of,  and  the  dividends,  as  well 
those  immediately  payable  as  those  of  which  payment  was  sus- 
pended,  were  declared  to  bear  interest  at  4  per  cent,  without 
deduction  of  property-tax:  Finds,  That  before  any  farther  divi- 
non  took  place,  and  while  a.  great  part  of  the  suspended  divi- 
dends remained  in  the  hands  of  Mr  Robarts,  he,  by  a  minute 
in  December  181  i,  intimated  that  claims  to  a  very  large  amount 
bad  been  made  against  him,  as  surety  for  the  late  Mr  Cuthbert, 
in  reiation  to  the  office  of  provost-marshall, — that  he  was  con- 
sequently entitled  to  retain  the  price  of  the  lands  of  Castlehill 
in  relief  of  those  claims, — and  that,  in  these  circumstances,  no 
farther  division  or  payment  of  the  fund  in  medio  could  take 
place :  Finds,  That  Mr  Robarts's  claim  of  retention  was  dis- 
puted by  Mr  Cruickshank,  one  of  the  creditors  holding  fight 
to  one  of  the  suspended  dividends  under  the  interlocutor  1809, 
bnt  the  right  of  retention  was  finally  sustained  by  an  interlocutor 
of  the  Court  of  the  dd  of  March  1815 :   Finds,  That  in  conse- 
quence of  this  claim  of  retention,  all  farther  progress  in  the 
division  of  the  fund  in  medio  was  suspended  until  February  1824, 
when  a  minute  was  given  in  by  Mr  Abram   Wildey  Kobarts, 
the  representative  of  the  original  raiser,  intimating,  that  in  con- 
sequence of  the  arrangement  effected  by  the  patentee  of  the 
office  of  provost-marshall,  with  the  consent  of  the  creditors,  bis 
claim  of  retention  was  at  an  end :  Finds,  That  the  proceedings 
in  the  multiplepoinding  were  then  renewed,  and  that,  after  a 
farther  discussion,  consignation  was  made,  on  the  8th  of  July 
I^SSt  of  the  balance  of  the  price  of  Castlehill,  as  admitted  by 
the  raiser,  amounting  to  ^£28,117,  15.  5. :  Finds,  That,  on  the 
24th  of  February  1829,  there  was  a  further  consignation  of  the 
sum  of  j£89d3,  8.  11.,  being  money  recovered  in  the  years  1805, 
1806,  and  1807,  by  the  late  Mr  Robarts,  from  the  sureties  of  a 
person  of  the  name  of  Vaughan,  who  had  been  indebted,  in  the 
character  of  a  deputy,  or  sub-deputy,  to  the  estate  of  Lewis 
Cnthhert,  as  holding  the  office  of  provost-marshall,  which  sum 
had  formed  the  subject  of  discussion  in  the  Court  of  Chancery, 
and  had  been,  by  the  arrangement  of  the  parties,  transferred  to 
thi«  multiplepoinding :  finds.  That  the  main  question  now  re- 
maining between  the  raiser  and  the  common  agent,  relates  to 
the  amount  of  the  fund  for  which  the  raiser  shall  be  held  ac- 
countable, and  that  this  question  arises  from  the  different  views 
respectively  maintained  by  them  on  the  interest  with  which  the 
raiser  shall  be  cbai^^ed,  and  the  accumulations  to  which,  accord- 
ing to  the  common  agent,  he  should  be  subjected :  Finds,  Jirstt 
That  the  interlocutor  of  6th  December  1809  is  res  judicata  as 
to  the  amount  of  interest  chargeable  on  the  retained  dividends, 
and  that  the  said  retained  dividends  having  been  ultimately  paid 
to  the  creditors  respectively,  with  interest  at  the  rate  of  4  per 
cent.,  agreeably  to  that  interlocutor,  no  claim  for  any  higher  in- 
terest on  these  sums,  during  the  time  they  were  retained  by  the 
ni^er,  is  now  competent  to  the  common  agent,  or  the  general 
body  of  the  creditors :  Finds,  tecondljf.  That  according  to  a  fair 
constmctioD  of  the  minute  of  1806,  the  raiser  is  liable  in  interest 
at  the  rate  of  5  per  cent,  on  the  sums  in  his  hands,  without  ac- 
cumulation, until  the  giving  in  of  the  minute  of  December  181], 
by  which  be,  in  virtue  of  bis  right  of  retention,  suspended  all 
measures  which  might  have  been  otherwise  taken  for  the  con- 
signation of  the  fund  in  medio^  and  its  division  among  the  par- 
ties concerned :  Finds,  ikirdfy.  That  from  December  1811,  un- 
til the  giving  in  of  the  minute  in  February  1824,  during  which 
hk  claim  of  retention  was  in  force,  he,  agreeably  to  the  prin- 
ciple adopted  in  the  case  of  the  Executors  of  the  Duke  of 
Qdeensberry  against  Tait,  (2dd  May  1822.)  was  not  entitle 
t.i  derive  profit  from  that  retention  ;  and  therefore,  and  in  res- 
pect of  the  admission  of  the  raiser  upon  oath,  in  his  answers  in 
the  Court  of  Chancery,  { No.  266  of  process,)  that  the  whole 
fuuds  in  question  were  blended  with  the  private  funds,  of  the 
niiser,  and  employed  in  trade  or  business,  finds.  That  during  the 
period  in  question,  while  the  claim  of  retention  iK^as  enforced, 
the  miser  is  chargeable  with  interest  on  the  sums  accumulated 
» in  December  1811,  at  the  rate  of  5  per  cent.,  with  accumula- 
tions yearly,  under  deduction  of  the  property-tux,  unless  he  can 


show  that  he  did  not  derive  profit  to  that  extent  from  the  funds 
80  employed]  Finds,  That  from  February  1824,  when  the  right 
of  retention  ceased,  the  raiser  is  liable  in  interest  on  the  sums 
accumulated  at  February  1824,  at  the  rate  of  5  per  cent.,  with- 
out accumulation,  unless  in  so  far  as  any  part  of  the  said  sum 
has  been  consigned ;  and  therefore,  sustains  the  first  objection 
for  Mr  Robarts,  in  so  far  as  it  is  consistent  with  the  preceding 
findings  :  Quoad  ultra,  repels  the  said  objection,  and  also  repela 
the  second  objection,  and  remits  to  the  afcountant  to  amend  the 
report  on  the  principles  above  laid  down ;  and  further,  finds  no 
expenses  due.*' 

«  lOth  March  1832.— The  Lord  Ordinary  having  heard  par- 
ties* procurators  on  the  objections  of  the  common  agent  having 
reference  to  Mr  C.  Mackintosh  and  Mr  Robarts  the  raiser,  finds. 
That  the  business  accounts  of  Mr  Mackintosh  must  be  audited,  if 
that  be  required  by  the  objector  i  To  that  extent  sustains,  and, 
guotid  uUra,  repels  the  objections  in  regard  to  Mr  Mackintosh  ; 
also  repels  the  objection  of  the  common  agent  in  regard  to  Mf 
Robarts:  But  remits  to  the  accountant  to  consider  whether, 
and  to  what  amount,  the  gross  sum  of  commission  to  Mr  Ko- 
barts is  affected  by  the  interlocutor  on  the  objections  of  Mr  Ro* 
harts  disallowing  to  a  certain  extent  the  accumulations  contem- 
plated in  the  accountant's  former  report :  Quoad  ultra,  in  regard 
to  the  three  last  general  heads  of  the  objections  for  the  common 
agent,  namely,  Mr  Frasefs  accounts,  the  claim  of  the  creditors 
for  a  higher  rate  of  interest  of  the  consigned  sum,  and  the  claim 
of  the  common  agent  for  expenses,  appoints  the  case  to  be  en- 
rolled, that  the  parties  interested  may  be  beard  on  these  points, 
which  have  not  as  yet  been  the  subject  of  any  argument." 

The  raiser  reclaimed,  praying  the  Court  to 

*'  alter  the  said  first  quoted  interlocutor,  in  so  far  as  it  does  not 
entirely  sustain  both  of  the  objections  to  the  accountant's  re- 
port stated  on  behalf  of  the  said  Abram  Wildey  Roberts,  and 
finds  no  expenses  due  to  him  $  and  also  the  said  last  quoted  in- 
terlocutor, in  80  far  as  it  remits  to  the  accoimtant  to  consider 
the  rate  of  commission  due  to  the  raiser:   To  find,  that  the  late 
Abram  Kobarts  having  brought  the  subject-matter  into  Court, 
and  given  notice  that  he  would  not  consent  to  allow  a  higher 
rate  of  interest  than  four  per  cent  from  and  after  the  period  of 
the  interim  division  in  December  1809;  and  that  after  hearing 
parties  a  decree  was  pronounced  and  extracted,  finding,  that  the 
diridends  to  be  paid  and  retained  should  bear  no  higher  rate  of 
interest  than  four  per  cent,  from  and  after  that  period,  during 
the  not-payment,  the  said  decree  was  res  judicata  as  to  the  rate 
of  interest  chargeable  against  the  raiser,  and  that  therefore  he  was 
not  liable  in  interest  at  a  higher  rate  than  four  per  cent  per  annum 
from  and  after  that  date  upon  any  part  of  the  funds  in  his  hands  : 
That  the  claim  of  retention  which  subsequently  emerged  having 
been  sustained  by  the  Court  as  well  founded,  cannot  have  the 
effect  of  subjecting  the  raiser  in  a  higher  rate  of  interest  than 
the  said  rate  of  four  per  cent :  That  the  common  agent  for  the 
creditors  having  adopted  the  judgment  of  December  1809,  as 
fixing  the  rate  of  interest  at  four  per  rent.,  and  no  demand  hav- 
ing been  made  till  a  recent  date,  either  for  a  higher  rate  of  in* 
terest,  or  for  consignation  of  the  fund  in  a  chartered  bank  in 
Scotland,  or  for  accumulation  of  the  bygone  or  accruing  interest* 
the  raiser  was  entitjed  to  rely  upon  that  judgment  as  establishing 
the  rate  of  interest  to  be  charged  against  him  throughout ;  or,  at 
all  events,  to  find  that  the  raiser  was  only  liable  in  interest  at  the 
rate  of  five  per  cent,  on  the  whole  funds  intromitted  with  by 
him  down  to  6th  December  1609,  as  admitted  and  allowed  by 
him :  and  that,  after  deduction  of  the  sum  set  apart  at  that  date 
for  interim  division,  he  was  liable  in  interest  at  the  rate  of  font: 
per  cent,  only  thereupon,  as  well  as  upon  the  remaining  funds, 
down  to  the  respective  dates  of  payment  or  consignation  thereof; 
or,  lastly.  That  from  and  after  dd  March  1815,  the  date  of  the 
judgment  of  the  Court  sustaining  his  claim  of  retention,  down- 
wards, he  was  only  liable  in  the  same  rates  of  interest  as  were 
allowed  for  the  time  by  the  public  chartered  Banks  in  Scotland 
upon  deposit-accounts  under  consignation  by  order  of  the  Court; 
and  farther,  to  find  the  raiser  entitled  to  a  fair  and  reasonable 
commission  upon  the  whole  prices  of  the  lands  of  Castlehill  and 
other  funds  recovered  by  him ;  and  to  remit  to  the  accountant 
to  rectify  his  report  accordingly." 
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The  raiser,  the  coramoti  agent  and  representatires, 
and  Mackintosh,  all  reclainied.  At  advising,  17th 
May  1832,  the  Court  ordered  cases.  At  the  second 
advising,  the  common-agent  pleaded,  inter  alia.  That 
as  to  the  period  between  1811  and  1824,  a  partv  bring- 
ing a  multiplepoinding,  conld  not  free  himBelf  from 
the  obligation  to  pay  the  highest  interest,  unless  he 
consigned — (see  the  ease  of  Napier  v.  Goldie) ;  and 
that  it  was  not  enongh  to  say  that  he  had  not  been 
called  npon  to  consign  :  That  the  plea  of  res  judicata 
concerning  interest,  applied  only  to  the  dividends,  the 
situation  of  which  was  totally  different  from  that  of 
the  general  balance ;  and  that  Robarts  would  not  allow 
accnmulations  along  with  the  four  per  cent,  offered  by 
him. 

Robarts  answered, — That  it  had  been  admitted, 
as  a  reason  for  charging  Mr  Robarts  with  no  more 
than  four  per  cent.,  without  deduction  of  property- 
tax,  on  the  retained  dividends,  that  one  per  cent,  would 
probably  be  lost,  were  the  money  to  be  removed  out 
of  his  hands  into  a  bank  in  Scotland :  That  the  present 
case  was  different  from  one  in  which  consignation  had 
been  resisted.  No  demand  for  consignation  had 
been  made,  or  refused.  He  had  proposed  consigna- 
tion, npon  condition  that  all  proceedings  in  England 
should  be  withdrawn, — and  he  did  not  oppose  the 
withdrawal  of  these  proceedings :  That  he  had  not 
been  in  a  situation  in  which  he  was  in  safety  to  lay 
out  the  funds ;  for  he  did  not  know  in  how  short  a 
time  they  might  have  been  taken  out  of  his  hands  by 
a  demand  from  Lord  Braybrooke,  or  in  various  other 
ways  :  And  that  he  would  save  money  by  giving  bank 
interests  throughout,  with  accumulations,  instead  of 
four  per  cent,  without  them. 

The  Lord-Jutiice  Clerk  felt  much  obliged  to  the  Lord  Ordi-' 
nary  for  the  troable  which  he  had  taken.  As  to  the  several 
findings, — he  concurred  in  the  first,  as  to  the  dividends  actually 
paid  to  Cuthbert*8  creditors  in  1809,  and  those  then  retained  in 
consequence  of  objections  made  to  them.  The  whole  matter 
was  canvassed  before  Lord  Newton  ;  and  he,  with  the  help  of 
Mr  Ferrier,  saw  grounds  for  ordering  payment  of  these  divi- 
dends with  interest  at  four  per  cent.,  without  deduction  of  pro- 
pertv-taz  (after  four-and-a-half,  without  deduction,  had  been  re- 
commended): That  judgment  must  be  held  good.  He  also 
agreed  with  the  Lord  Ordinary  as  to  the  interest  on  the  gene- 
ral fund,  do¥m  to  181 1.  As  to  the  last  finding — it  was  to  be 
observed,  that  the  demand  against  Robarts  in  Jamaica,  was 
originally  ^20,CMX),  although  ultimately  reduced  to  ^7000.  This 
responsibility  the  creditors  would  not  take  on  themselves ;  for 
if  they  had  offered  undoubted  security  against  it  to  Robarts,  he 
would  have  immediately  paid.  The  creditors  still  wanted  to 
have  their  shares,  although  he  remained  under  this  heavy  liabi- 
lity, till  at  length,  in  1815,  he  was  found  entitled  to  retention. 
In  no  one  of  these  proceedings,  however,  was  there  any  demand 
for  consignation.  If  that  demand  had  been  made,  he  would  im- 
mediately have  consigned,  upon  getting  the  security  above-meo- 
tioned.  But  no  division  would  have  taken  place ;  and  the  whole 
would  have  remained  in  bank  at  bank  interest.  It  was  only 
drawing  a  fair  conclusion,  to  suppose  that  the  creditors  were 
quite  aware  of  the  importance  of  letting  the  money  lie  with 
Robarts.  And  yet,  they  now  tried  to  lay  upon  him  five  per 
cent.,  with  annual  accumulations.  The  accountant  seemed  to 
think  that  the  judgment  of  Lord  Newton  should  not  be  attend- 
ed to.  But  he  was  of  a  different  opinion.  Mr  Robarts  must 
be  regarded  just  as  an  officer  of  Court.  And  there  were  no 
grounds  for  these  proposed  findings  in  jugnam.  In  the  case  of 
Crawfurd  Tait,  he  had  a  Urge  sum  in  his  hands,  and  resisted 
consignation.  He  retained  the  money ;  and  tbe  Court  found 
him  Uable  in  five  per  cent.,  interest,  with  certain  rests  for  accu- 


mulation. And  the  case  of  Wauchqpe,  a  tutor,  was  quite  fo- 
reign to  the  present.  He  could  see  no  reason  for  finding  Ro- 
barts liable  in  five  per  cent, — still  less  in  accumulations,— es- 
pecially where  the  parties  had  a  deliberate  judgment,  that  four 
per  cent  was  enough  as  to  the  dividends — where  no  demand  had 
been  made  for  consignation,  and  Robarts  had  not  been  certified, 
that  if  the  money  continued  in  his  hands  b«  would  be  liable  in  any 
such  claim.  On  this  branch,  he  differed  from  the  Lord  Ordi- 
nary. 

Lord  Meadowbank  thought  that  the  creditors  could  not  have 
asked  Robarts  to  consign  until  the  Chancery  proceedings  were 
abandoned. 

Lord  Glenlee  thought,  that  the  first  thing  to  be  attended  to,  was 
the  character  in  which  Robarts  held  the  money.  If  the  disposition 
in  security  and  power  to  sell  were  to  be  taken  alone,  his  situation 
was  in  no  way  peculiar ;  and  all  those  cases  of  trusteeship,  in 
which  there  were  tortious  obligations,  had  no  application.  But,  ss 
executor,  he  became  bound  to  apply  the  money  in  his  hands  to 
the  best  advantage.  Now,  the  case  would  have  been  very  dif- 
ferent if  he  bad  kept  the  money  in  bis  own  bands,  without  con- 
sulting thoiie  interested.  But  here,  by  tbe  minute  of  1806,  he 
got  tbe  concurrence  of  tbe  great  body  of  the  creditors  and  others 
interested,  to  the  continuance  of  the  funds  in  his  hands.  And 
they  agreed  that  he  should  pay  interest  at  five  per  cent.,  without 
accumulation,  in  the  prospect  of  a  speedy  settlement.  This 
was  an  advantageous  arrangement  for  toe  creditors,  although,  if 
the  delay  became  great,  a  low  interest,  with  accumulation, 
would  have  been  more  profitable  for  them.  At  any  rate,  all 
idea  that  the  application  of  the  money  to  the  purposes  of 
Robarts  was  a  tortious  act,  disappeared.  But  although  the  trans- 
action was  at  the  time  regarded  as  suitable,  it  did  not  neces- 
sarily follow  that  it  was  intended  to  be  permanent.  In  conse- 
quence of  the  Jamaica  obligations,  Robarts  could  not  part  with 
the  mone^,  or  consent  to  its  division,  for  a  long  period.  And 
the  question  was,  whether  the  prior  arrangement  had  become 
altogether  unsuitable,  and  Robarts,  having  once  agreed  to  pay 
five  per  cetit.,  could  now  draw  back  with  propriety?  Although 
there  were  conversations  on  the  subject,  there  was  no  res 
judicata  as  to  the  interest  on  the  whole  fund.  That  applied 
only  to  the  dividends,  which  evidently  fell  under  a  different 
rule,  when,  on  the  showing  of  Robarts  himself,  there  was  a 
balance  sufficient  to  pay  them.  Now,  although  he  made  no 
offer  of  consignation,  yet  his  agreement  to  pay  five  per  cent  musK 
not  be  stretched  farther  than  what  was  reasonable  in  the  circum- 
stances. Whenever  he  stated  his  undeniable  right  to  retain,  tbe 
creditors  should  have  said — consign.  This  they  bad  never 
done.  And  therefore,  after  the  commencement  of  his  retention, 
he  ought  to  stand  on  the  same  footing  as  if  he  bad  consigned. 
His  offer  was  a  most  reasonable  one,  when  it  is  considered 
that  the  agreement  of  1806  puts  all  idea  of  tort  out  of  the  ques- 
tion. 

Lord  Cringfeiie  felt  that  his  present  ideas  had  been  expressed 
by  Lord  Glenlee,  although  lie  was  at  first  disposed  to  go  along 
with  the  interiocutor,  from  looking  to  the  character  in  which 
Robarts  obtained  the  fund ;  for  Robarts  bad  accepted  of  the 
terms  of  bis  appointment,  to  hold  for  the  benefit  of  the  estate, 
after  paying  himself.  But  the  subsequent  minute  altered  those 
terms.  He  had  retained  tbe  estate,  and  acted  on  the  minute. 
And  if  he  did  not  choose  to  pay  five  per  cent.,  why  did  he  proceed 
to  sell  the  lands,  recover  the  prices,  &c.  &e.  ?  Then  the  only 
difficult  was,  whether  tbe  money  should  not  be  accamnUted. 
As  to  the  four  per  cent,  interest,  it  only  applied  to  a  balance 
then  retained  and  divisible,  and  the  lends  were  not  then  sold, 
so  that  the  minute  of  1806  stood  until  1824,  and  the  creditors 
never  gave  Robarts  any  notice  of  consignation.  He  had  been 
found  entitled  to  retain  in  1815.  And  from  the  proceedings  in 
Chancery,  it  was  evident  that  he  would  be  no  loser,  even  if 
paying  five  per  cent.  But  in  1824,  he  did  at  last  come  forward 
and  express  bis  willingness  to  pay,  and  therefore,  also,  to  con- 
sign. The  creditors  would  have  been  wise  not  to  have  asked 
him  to  consign  to  this  day.  But  as  it  was,  he  thought  that  five 
per  cent,  should  be  given,  down  to  1894,  and  four  per  cent  after 
It  In  consideration  of  the  accumulations,  Mr  Ferrier  had  al- 
lowed Robarts  a  large  commission.  So,  if  the  interlocutor 
were  to  be  altered,  a  remit  would  be  necessary. 
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Lord  Ueadowbank  had  no  doubt  as'  to  the  first  part  of  Lord 
Glenlee'a  opinion,  if  the  cme  were  taken  apart  from  spedaltiee. 
Bat  these  materially  affected  it.  He  concurred  in  the  opinion 
of  the  Court  on  the  two  first  branches  of  the  interlocutor.  But 
he  doubted  the  propriety  of  the  finding  iu  regard  to  the  period  of 
rerentioD.  For,  after  the  retention  commenced,  Bobarts  became 
just  the  legal  consignee  of  the  money.  The  Court  had  held  not 
only  that  be  could  not  be  forced  to  pay  the  money,  but  that  be 
cotdd  not  be  forced  to  part  with  it.  He  was  in  the  same  situa* 
tion  as  a  bank,  which  would  account  for  the  interest,  but  which, 
without  special  orders  to  accumulate,  would  not  be  liable  for  a 
penny  of  accumulation.  Nay,-  he  was  in  a  more  fa?ourable 
sitofttion  than  a  bank ;  for  he  had  received  the  money  as  a  secu- 
rity to  himself.  Now,  Until  the  discharge  of  the  Chancery  pro* 
credings  in  1828,  there  was  no  notice  of  accumulation  at  alL 
So  the  whole  matter  was  the  rate  of  interest.  He  admitted  hia 
liability  for  four  per  cent,  and  the  Court  could  not  allow  more. 
The  rate  offered  was  greater  than  would  have  been  got  from  a 
bank. 

Tke  Lard  Ju$lice-Crerk  observed,  that  they  were  all  agreed, 
that  in  whatever  rate  Robarts  might  be  found  liable,  he  waa 
Hable  in  no  accumulations.  The  minate  of  1806  might  be  re- 
garded as  a  hint  that  five  per  cent  would  be  expected. 

"  The  Lorda  having  advised  this  reclaiming  note  for  tfie 
raiser  of  the  process  of  multiplepoinding, — the  recfadming  notes 
for  the  common  agent  against  the  same  interlocutor, — the  re- 
vised cases  for  the  parties,  and  other  proceedings,  Adhere  to 
the  first  and  second  findings  of  the  interlocutor  first  complained 
of,  as  to  the  rate  of  interest  on  the  retained  dividends,  and  also 
on  the  remaining  fund  in  medio,  prior  to  the  month  of  Decem- 
ber 181 1  :  Find,  That  whatever  rate  of  interest  mav  be  ulti- 
mately found  due  by  the  raiser  on  the  said  remaining  fund  since 
the  said  date  of  December  1811,  he  shall  not  be  liable  for  ac- 
cumulations; and  in  so  far,  alter  the  interlocutor  complained  of: 
But  as  to  the  rate  of  interest  during  this  period,  appoint  the 
case  to  stand  over  for  &rther  consideration,  in  respect  that  the 
Lords  are  equally  divided  in  opinion  upon  that  point ;— and  the 
Lorda  having  also  considered  the  reclaiming  note  for  the  com- 
mon agent,  relative  to  the  accounts  of  James  Bristow  Fraser, 
and  aootb^  reclaiming  note  for  Campbell  Mackintosh,  with  a 
revised  case  relative  to  his  accounts.  Remit  the  said  accounts, 
with  the  objections  and  answers,  to  the  au^tor  of  Court,  to 
examine,  tax,  and  report  thereon,  without  prejudice  to  the  par- 
ties putting  in  any  new  accounts,  or  giving  such  explanations  as 
they  may  see  fit ;  reserving  consideration  of  the  question  as  to 
the  extra  allowances  claimed  by  the  said  Campbell  Mackintosh, 
and  the  said  James  Bristow  Fraser,  and  also  as  to  the  commis- 
sion and  allowances  claimed  by  the  raisery— and  reserving  con- 
sideration  of  the  effect  which  these  findings  may  have  on  the 
other  parts  of  the  cause.** 

Authorities  for  Raiser.^Erskine,  B.  III.  t  3,  sec.  81. 
Bell,  p.  651  and  652,  and  authorities  there  quoted.  M'l^eiU 
V.  M*Neill,  House  of  Lords,  reversed  December  1830.  New- 
ton r.  Bennet,  1784  Brown's  Cases  in  Chancery,  Vol.  I.  p. 
35a  Tebbs  and  Others  v.  Carpenter  and  Others,  1816; 
Maddocks*  Reports,  Vol.  I.  p.  290.  Perkins  a.  Baynton,  1784; 
Brown's  Chancery  Cases,  VoL  I.  p.  375.  Erdc  III.  3^  sec. 
81.     BeU,  651-2. 

Authorities  for  Common  Agent. ^Travis  v,  Townsend, 
1784;  1  Brown's  Chancery  Cases,  384.  Littlehales  v,  Gas- 
eoyne,  l79D;  3  Brown's  Chancery  Ceases,  73.  Franklin  v 
Frith,  1792;  3  Brown's  Chancery  Cases,  43a  Forbes  v  Ross, 
1788;  2  Brown's  Chancery  Casea,  430.  Sammes  v.  Rick  man, 
1792 ;  2  Vesey,  jon.  36.  Massey  v.  Davis,  1794  ;  8  Vesey,  jun. 
317.  Piety  o.  Stace,  1799;  4  Vesey,  jun.  620.  Rocke  v. 
Hart,  1805;  11  Vesey,  jun.  58.  Raphael  a.  Boehm,  1805; 
1 1  Vesey,  jun.  92.  Ashbumham  v.  Thomson,  1807 ;  13  Vesey, 
jon.  401.  Bfontgomerie  a.  Wauchope,  House  of  Lords,  1816; 
Dow,  Vol.  IV.  p.  109.  Brocksopp  v.  Barnes,  3d  July  1820 ; 
Haddocks,  Vol.  V.  p.  90.  Duke  of  Queensberry  o.  Tait,  23d 
Mav  1832. 

Authority  for  Mackintosh.— Ersk.  XL  I,  26. 

Second  Division.— Lord  Ordinary,  Fullerton.— ^^cf.  J.  A. 
Marray,  P.   Robeitson*— ifl».   For  Common    Agent,  Keay, 


Curry.— For  Cuthbert's  Representativeat  Carlyle. —  For  C. 
Mackintosh,  Skene,  Wm.  Bell.-— J.  Martin,  John  Court,  S.S.G» 
Robert  Lockhart,  S.S.C.,  and  G.  Brunton,  Agenta. — Mr  Rol- 
land.  Clerk.— [T.  C] 

2lst  November  1832. 

No.  49. — John  M'Arthur  Moir,  Pursuer  and  Ad-* 
voeatoTi  V4  JaMes  Hunter,  Defender  and  Respon^ 
dent. 

Ferry,  Right  of — Interdict — Damages—^  porty  who  had  a  right 
of  ferry  having  ajfplied  fir,  and  oblained  an  interdici  i^aintt 
another,  which  wta  afierwardt  recalled  by  the  Court  at  linwor- 
ranledi  and  the  person  inter€Ucted  having  brought  an  action 
fir  damagett  alleged  to  hate  been  stutained  during  the  continue 
ance  of  the  interdict ;  anri  having  insisted  that  it  should  be  re- 
milted  to  a  jury  Jor  determination — Circumstances  in  which 
held,  that  such  a  proceeding  was  unnecessary ;  and  no  damages^ 
de  plano,ybuad  to  be  due. 

Mr  Hunter,  proprietor  of  certain  lands  on  tho 
northern  shore  of  the  Frith  of  Clyde,  in  the  vicinity 
of  the  village  of  Dunoon,  had  also  right  to  the  ferry 
of  Dunoon,  and  the  exclusive  privilege  of  ferrying 
passengers  and  goods  from  thence  to  the  opposite  - 
coast  in  Renfrewshire.  Mr  Moir  was  proprietor  of 
the  estate  of  Milton,  in  the  immediate  neighbourhood, 
and  acquired  right  to  a  promontory  or  piece  of  land, 
called  Garrycladich,  close  to  DunoOn.  Upon  this 
piece  of  land  Mr  Moir  erected  a  pier,  with  the  view 
of  landing  and  conveying  passengers  frond  and  to 
the  steam  vessels  plying  upon  the  Clyde ;  but  he  did 
not  use  it  as  a  place  from  which  to  ferry  passengers 
6r  goods  to  the  opposHe  coast.  In  April  1829,  Mr 
Hunter  presented  an  application  to  the  Sheriff  of 
Argyle  ror  an  interdict  against  Mr  Moir  using  this 
pier,  or  keeping  boats  to  convey  passengers  to  and 
from  the  steam-boats,  contending  that  it  was  an  un- 
warrantable interference  with  Hunter's  right  of  ferry. 
The  Sheriff  (14th  August  1829,)  pronounced  this  in-^ 
terlocutor : 

"  HaWng  considered  (he  closed  record  in  this  case — in  respect 
it  is  admitted,  that,  ever  since  the  introduction  of  Btcam  navi- 
galion,  now  much  more  than  seven  years  ago;  the  petitioner, 
under  the  eadnsire  right  of  ferry  held  by  him,  has  alone  enjoyed 
the  privilege  of  plying  with  boats  for  hire  between  that  part  of 
the  coast  which  is  within  the  limits  of  his  right  of  ferry,  and  the 
different  steam  vessels  passing  in  the  Fritli  of  Clyde,  continues 
the  interdict  already  granted  against  the  respondent's  interfering 
with  that  right,  and  decerns,  reservtngto  the  respondent  to  esta- 
blish, if  he  can,  by  an  action  of  declarator  before  the  competent 
court  that  the  petitloner*8  right  of  ferry  cannot  be  held  to  compre- 
hend such  an  exclusive  privilege.** 

Mr  Moir  presented  an  advocation  of  this  process, 
and  thereafter  broiM;ht  an  action  of  declarator  of  his 
right>  and  also  for  damages  against  Mr  Hunter.  This 
having  been  conjoined  with  the  process  of  advocation, 
the  Lord  Ordinary  on  I6th  February  1831,  pro- 
nounced the  following  interlocutor : 

<*  Having  considered  the  closed  record,  prodoctions,  and  wholv 
process  ;  Finds  that  James  Hunter,  the  defender  in  the  decla- 
rator, in  virtue  of  bis  right  of  ferry  from  Dunoon,  and  the  lands 
adjacent  on  the  Argyleshire  coast,  to  the  opposite  coast  of  Ren- 
frewshire, is  not  entitled  to  prevent  the  pursuer,  John  M' Arthur 
Moir,  from  conveying  persons  from  his  lands  of  Milton  and 
others,  to  steam  vessels  passing  up  and  down  the  Frith  of  Clyde, 
provided  they  are  not  carried  across  the  Frith  in  prejudice  of  thei 
defender's  right  of  ferry,  by  being  taken  up  within  the  bounds  of 
the  said  ferry,  on  the  one  coast,  and  landed  within  its  bounds 
on  the  opposite  coast ;  therefore,  in  the  advocation,  advocatea 
^e  causei  recals  the  interdicti  and  decemS)  reserving  to  the  de- 
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fender  to  cballengfe  any  violation  or  evaaion  of  his  right  of  ferry 
as  above  set  forth,  or  otherwise ;  and  in  the  declarator,  findis 
that  the  pursuer  has  produced  a  title  sufficient  to  be  the  foun- 
dation of  a  prescriptive  right  to  the  northern  half  of  the  lands  of 
Garrycladich ;  but  in  respect  the  possession  of  the  pursuer,  his 
predecessors  and  authors,  of  the  subject,  is  denied  by  the  defen- 
der, remits  the  cause  to  the  jury  roll." 

Thereafter,  on  20th  December  1831,  the  following 
interlocutor  was  pronounced : 

"  The  Lord  Ordinary  having  heard  counsel  for  the  parties ; 
In  retfpect  the  defender  declines  going  to  trial  upon  the  point 
remitted  to  the  jury  roll  by  interlocutor  of  16th  February  last  j — 
in  the  action  of  declarator  repels  the  defences,  and  finds,  decerns, 
and  declares  against  the  defender,  conform  to  the  declaratory 
conclusions  of  the  libel,  and  decerns  and  ordains  the  defender  to 
desist  and  cease  from  troubling  or  molesting  the  pursuer,  or  hii 
tenants  and  possessors  of  the  premises,  as  concluded  for  in  the 
libel :  Finds  the  advocator  and  pursuer  entitled  to  the  expenses 
incurred  by  him  in  these  conjoined  actions  ;  appoints  an  account 
thereof  to  be  given  in,"  &c. 

And  again,  on  7tli  March  1832,  this  interlocutor 
was  pronounced : 

"  The  Lord  Ordinary  having  heard  counsel  for  the  parties ; 
Finds  that  an  issue  may  be  granted  in  this  case,  *  Whether  the 
defender  illegally  obtained  and  kept  in  force  an  interdict,  to  the 
loss  and  damage  of  the  pursuer  ?'  and  remits  the  cause  of  new  to 
the  roll  of  jury  causes  ; — Allows  the  decrees  formerly  pro- 
nounced to  go  out  and  be  extracted  as  interim  decrees." 

Against  this  last  interlocutor  Mr  Hunter  reclaimed, 
and  pleaded — I.  The  whole  ground  on  which  damages 
are  claimed  is,  that  an  interdict  was  granted,  but  was 
afterwards  removed.  There  is  no  allegation  on  the 
record  that  it  was  maliciously  applied  for,  or  that  it 
was  without  probable  cause ;  but  without  such  alle- 
gations, there  is  no  relevant  ground  for  damages  being 
given,  and  it  is  therefore  clear  that  there  is  no  case  to 
send  to  a  jury.  If  malice  or  want  of  probable  cause 
had  been  alleged,  the  case  might  have  been  different, 
hut  as  they  are  not  alleged,  and  the  form  of  interdict 
is  a  fair  and  legitimate  mode  of  trying  the  rights  of  a 

f»arty,  there  is  no  room  for  demanding  damages,  mere- 
y  because  the  interdict  has  been  recalled. — II.  But 
at  any  rate,  the  words  of  the  proposed  issue  must  be 
altered.  It  is  not  enough  to  ask  whether  the  thing 
was  illegal.  It  must  state  a  great  deal  more  to  make 
a  relevant  issue.  Answered  for  Mr  Moir — I,  It  is 
not  maintained,  that  in  every  case  where  an  interdict 
has  been  granted,  and  afterwards  recalled,  damages 
must  necessarily  follow ;  but  whether  damages  should 
be  awarded  or  not,  is  a  question  of  circumstances,  de- 
pending upon  the  facts  proved  before  the  jury,  and 
Upon  which  the  Judge  will  direct  the  jury  at  the  trial. 
In  the  present  case,  no  doubt  malice  has  not  been  al- 
leged, but  there  is  a  statement,  that  the  profits  of  Mr 
Hunter,  while  the  interdict  subsisted,  from  exclusive- 
ly landing  passengers,  had  been  £175  a* year,  whereas 
before  it  was  not  above  £50.  To  a  considerable  share 
of  that  sum  Mr  Moir  has  been  a  loser  ;  and  as  he  has 
suffered  loss,  as  he  avers,  in  consequence  of  the  in- 
terdict, he  is  entitled  to  be  indemnified  of  that  loss, 
especially  as  the  profit  has  gone  exclusively  into  the 
pocket  of  Mr  Hunter. — II.  There  can  be  no  objection 
to  altering  the  issue,  if  thought  necessary. 
At  advising  on  21st  June, 

.  Lord  Gillies, — It  is  admitted  on  both  sides  of  the  Bar,  that 
where  an  interdict  has  been  graote<l,  and  aftenvards  recalled,  it 


u  a  matter  for  the  deliberation  of  the  Court,  whether  damages 
should  be  due  or  not.  It  is  not  said,  that  in  every  such  case 
damages  ai%  due ;  nor,  on  the  other  hand,  is  it  said  that  in  no  case 
can  daoMges  be  due.  It  is  admitted,  that  cases  may  occur  in 
which  damages  are  due ;  but  it  is  said,  this  is  not  such  a  case.  I 
think  we  should  very  carefully  consider  this  matter ;  and  parti- 
cuUrly  when  I  look  to  the  case  of  Lord  Rosebery.  Rol>erta 
was  tenant  of  a  lime  quarry  belonging  to  Lord  Rosebery,  who 
applied  for,  and  obtained  an  interdict  against  his  working  it. 
The  interdict  was  aftenvards  recalled^  and  the  claim  of  damages 
then  arose.  Now,  attend  to  what  took  place  when  this  claim 
came  before  the  Jury  Court.  The  Lord  Chief  Commissioner 
stated :  *<  This  case  originates  in  an  application  by  the  defender  to 
stop  his  tenant  from  working  in  the  way  he  was  working.  The 
question  depends  on  the  construction  of  the  words  of  the  mis- 
sive :  they  are  such  as  to  create  doubt  in  the  Sheriff,  whether 
the  tenant  had  not  transgressed  the  lease ;  but  on  farther  con- 
sideration, he  recals  the  interdict,  and  the  effect  of  this  is,  to 
put  a  construction  on  the  clause  in  the  missive  in  favour  of  the 
tenant.  That  question  came  in  two,  or  rather  three,  shapes  be- 
fore the  Court  of  Session,  both  by  advocation  and  for  damages,— 
and  the  judgment  of  tlie  Sheriff,  that  the  clause  did  not  tur  the 
working  vras  there  confirmed.**  Then  his  Lordship  goes  on  to 
say :  *'  In  these  circumstances,  we  roust  hold  that  the  meaning 
of  the  clause  has  been  found,  and  that  it  did  not  warrant  the 
interdict.  This  clause  was  under  consideration  in  all  the  pro- 
ceedings, and  the  interlocutors  are  put  in  evidence.  It  is  there- 
fore a  fact  as  much  established,  as  if  damages  bad  been  found 
due,  that  this  interdict  was  in  violation  of  the  said  missive.  This 
being  established,  the  question  comes  to  be,  whether  the  pur- 
suer  was  stopt,  and  what  is  the  amount  of  damages  ?**  Then 
his  Lordship  sums  up  the  whole  to  the  Jury  in  these  words :  **  In 
estimating  the  damage,  you  have  nothing  to  do  with  the  ques- 
tion,  as  to  whether  this  was  in  violation  of  the  mi&sive,  as 
that  is  a  point  of  law  which  the  Court  has  decided.  The  ques- 
tions for  you  are :  Whether  the  defender  made  the  application  ? 
Whether  it  stopt  the  pursuer's  workings?  And  what  length  of 
time  he  was  stopt  ?**  Now,  I  am  afraid,  if,  under  this  authority, 
such  a  case  is  to  go  to  a  jury,  that  the  jury  have  nothing  to  do, 
and  can  do  nothing,  but  inquire  into  the  fact  whether  the  inter- 
dict was  granted — whether  it  was  recalled,  and  how  long  it  sub- 
sisted. Now,  that  certainly  is  not  the  doctrine  which  we  un- 
derstood before  the  institution  of  the  Jury  ('ourt  in  this  coun- 
try. If  it  is  to  be  adopted,  it  is  a  serious  change  in  our  law — 
but  I  don't  see  that  it  can  result  in  any  thing  else  than  I  have 
stated,  if  it  be  followed.  In  the  present  case,  see  what  is  said 
by  the  pursuer  in  his  condescendence,  as  to  the  question  of  da- 
mage. All  he  states  is  this :  In  article  18,  he  mentions  the  ap- 
plication to  the  Sheriff,  and  adds:  *'  This  application  was  rested 
entirely  on  the  ground,  that  the  proceedings  complained  of  were 
in  violation  of  the  petitioner's  right  of  ferry,  and  no  encroach- 
ment on  his  land  rights  were  ever  averred  or  contemplated.*' 
Then  he  quotes  the  interlocutor  of  the  SiierifT  granting  the  in- 
terdict, and  states  that  it  was  recalled.  And  all  that  is  admitted. 
So  that  the  whole  question,  if  this  is  to  go  to  the  jury,  is  to 
assess  the  damages,  whether  great  or  small. 

Lord  Balgray I  take  it  that,  according  to  the  principles  of 

the  civil  law,  and  according  to  our  good  old  law,  whenever  a  man 
applies  for  an  interdict,  he  does  so  at  his  own  peril.  If  an  in- 
terdict is  applied  for,  we  take  no  proof  or  investigation,  bat  if 
any  probable  cause  is  shown,  it  is  granted ;  but  it  is  granted  al- 
ways periculo  peteniis.  There  is  not  a  more  beneficial  part  of 
our  law  than  this,  which  we  have  borrowed  from  the  civil  law. 
It  often  prevents  utter  ruin,  which  might  follow  without  such  a 
remedy ;  and  being  always  periculo  peteniis,  the  other  party  is 
safe,  and  if  he  should  suffer,  has  his  redress.  I  do  not  say  that 
in  every  case  damages  would  necessarily  follow,  when  the  inter- 
dict has  been  recalled.  That  depends  always  on  farts  and  cir- 
cumstances ;  and  before  he  can  get  damages,  the  party  mnst  show 
that  damage  has  actually  arisen ;  but  if  damage  has  arisen,  I  say 
he  is  entitled  to  indemnification  for  that  damage.  He  is  entitled 
to  say  to  his  opponent,  you  should  have  considered  well  bcfoie 
you  tried  your  right  in  this  manner.  You  might  have  tried  it  by 
declarator,  or  in  another  shape,  by  which  1  wutild  not  have  been 
tied  up  in  the  meantime;  but  having  resorted  to  this  rimediuii% 
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rnraonfinarium  of  trying:  ^  inteMlct,  you  did  so  jtenevlo,  and 
you  are  bound  to  indemnify  me  for  the  loss  I  bare  suffered.  As 
loun  n&  tbe  interdict  is  removed,  he  is  entitled  to  bring  his  action 
of  datn«^es.  To  be  sure,  the  Court  will  bear  tbe  parties  on 
their  defences ;  and  the  defender  may  sny,— **  no  damage  has  been 
»ifiered, — I  only  applied  for  the  interdict  to  try  tbe  question  of 
right,  and  no  loss  has  arisen  in  consequence  :"  and  if  this  be  made 
out,  the  Court  will  find,  in  the  circumstances  of  tbe  case,  that  no 
damages  are  due.  But  if  damage  can  be  shown  to  have  arisen, 
wliii-b  I  cannot  determine  a  priori,  but  only  from  tbe  facts  and 
tircumstRnccs  as  proved,  I  apprehend.be  is  entitled  to  obtain 
them.     I  am  therefore  for  sending  this  case  to  the  jury. 

Lord  Prcaidau. — I  do  not  apprehend  that  the  introduction  of 
JMTy  trial  has  altered  the  law  as  to  interdict  in  any  respect. 
Nuw,  how  would  this  Court  have  dealt  with  this  case  before  tbe 
in>t:tution  of  the  Jury  Court.  Supposing  we  had  pronounced 
an  interlocutor  recalling  the  interdict,  and  the  pursuer  had  t^en 
asked  damages,  we  would  have  given  them  or  not,  according  to 
rircomstances.  We  might  have  said,  we  will  give  no  damages, 
because  we  think  the  interdict  was  applied  for  Inma  Jide.  But 
would  a  Judge  not  state  that  at  the  trial  to  the  jury,  just  as  he 
would  have  done  if  be  bad  been  sitting  here  under  the  old  forms 
of  Court. 

Lord  Gilliet, — I  think  the  issue,  as  worded,  will  not  do ;  but 
the  preliminary  point  is,  whether  the  case  is  to  be  sent  to  a  jury 
•tall? 

Lord  Crtugie. — T  think  there  may  be  a  difference  between  the 
damnum  et  interesse,  and  tbe  damnum  emergen*, — to  the  for- 
mer, I  think  tbe  party  is  entitled. 

The  case  having  sttood  over  that  the  counsel  might 
try  to  adjust  the  terras  of  an  issue*,  came  before  the 
Court  again  on  28th  June,  when — an  issue  having 
been  proposed  by  the  pursuer — the 

Dean  of  Faculty,  for  the  defenders,  renewed  the  ar- 
gument as  to  the  case  being  sent  to  a  jury  at  all,  and 
craved  that  the  Court  would  appoint  cases  upon  the 
subject. 

Mr  Robertson^  for  the  pursuer,  objected  that  this 
wa$  quite  out  of  form.  The  case  had  been  decided  oh 
a  former  day,  to  the  effect  that  an  issue  should  be  pre- 
pared, and  it  was  not  now  competent  to  renew  any 
discussion  on  that  matter. 

lAyrd  Gillies. — We  did  not  actually  decide  the  point  when  the 
case  was  before  us ;  we  only  said,  this  is  not  a  proper  issue,  and 
allowed  tbe  case  to  stand  over,  to  see  if  counsel  could  adjust 
a  proper  issue.  But  if  they  cannot  prepare  such  an  issue,  I  ap- 
prehend we  may  inquire  farther. 

J,ord  Crai^ie, — I  concur  with  Lord  Gillies. 

Lord  GiUiet. — We  know  nothing  of  the  English  law ;  but 
every  body  knows  that  an  injunction  is  precisely  analogous  to 
our  interdict ;  and  I  think  a  great  deal  of  light  might  be  thrown 
upon  the  question,  from  knowing  what  rule  is  adopted  in  £ng- 
Lnd  in  sucb  ra.ses.  For  I  am  sure  there  must  have  been  many 
(%«es  in  which  injunctions  have  been  granted  iileguHy, — I  mean 
illegally  in  the  technical  sense  of  the  word.  -    • 

The  Dean  of  Faculty  having  stated  that  he  thought 
it  likely  that  the  defenders  would  admit  every  thing  in 
point  of  fact,  except  the  amount  of  damages,  if  the  case 
were  delayed  for  a  few  days  ; — the  Court  allowed  the 
matter  to  stand  over  with  that  view. 

The  parties  not  having  been  able  to  agree,  the 
Court,  on  10th  July  1832,  ordered  mutual  cases. 
The  argument  maintained  on  both  sides,  in  these 
rases,  was  substantially  what  has  been  previously 
stated, — and  at  advising, 

I.ord  President. — This  is  argued  too  much  as  a  question  of 
(3diBii^e<i;  but  there  is  a  distinction  between  a  proper  question  of 
(la.7i;ige9,  and  one  for  indemnification  of  loss  sustained  to  pro- 
P«Tty. 

Lvrd  Crat^ne. — Th^  seems  to  be  no  doubt  at  ail  that  there 


is  a  competent  claim  of  damages  here.  The  question  is,  bow- 
ever,  how  you  are  to  ascertain  the  lucrum  derived  by  the  de- 
fender? I  think  a  reference  to  persons  of  skill,  to  state  what 
may  have  been  the  probable  loss  sustained  by  the  pursuer 
in  consequence  of  the  interdict,  might  be  a  proper  way  of  dis- 
posing of  the  case. 

Lord  Balgray.-^TheTe  are  two  questions  here, — tst,  What  is 
tbe  biw  in  matters  of  this  kind ;  and,  2f/,  Whether  the  party  has 
condescended  in  such  a  way  as  to  entitle  bim  to  damages,  or 
rather  to  go  to  a  jury  ?  I  have  always  understood,  that  where  a 
person  applies  for  an  interdict,  from  the  summary  mode  in  which 
that  is  done,  that  the  praetorian  exercise  of  (he  power  of  the 
Court  is  always  granted  jiericulo  petentis,  and  that  the  party 
who  applied  for  it  was  liable, — I  don't  say  exactly  in  damages,  bue 
to  indemnify  tbe  party  who  bad  suffered  loss.  It  is  not  enough 
for  the  party  to  say,  I  did  not  do  it  at  my  own  hand,  but  by 
judicial  authority.  But  whether  indemnification  be  due  or  no( 
is  always  a  question  of  circumstances.  And  here  I  think  the 
pursuer  should  have  applied  to  have  the  interdict  recalled  in 
the  meantime,— bat  he  did  not  do  this ;  and  I  confess  I  cannot 
lay  my  hand  on  any  thing  tangible,  to  show  that  there  is  any 
thing  on  account  of  which  indemnification  should  be  given. 

Lord  Giilics. — Two  things  I  apprehend  are  quite  clear: Itt^ 

That  a  party  applying  for  interdict  does  so  suo  periculo.  But, 
2d,  On  the  other  hand,  you  cannot  hold,  that  where  an  interdict 
has  been  granted,  and  afterwards  removed,  damages  must  be  ne- 
cessarily due.  In  some  cases  they  are,  and  in  some  they  are 
not.  But  here  the  question  put  to  tbe  jury  in  this  issue  is,.— 
whether  tbe  interdict  was  illegally  granted  ?  Now,  it  was  clear- 
ly illegal  in  one  sense  ;  for  it  has  been  recalled  on  that  ground, 
that  in  point  of  law  the  pursuer  was  entitled  to  exercise  the 
right.  But  are  you  prepared  to  bold  that,  therefore,  damages 
must  be  found  ?  This  is  a  question  of  nicety.  Here  this  gen- 
tleman has  a  clear  right  of  ferry  ;• — then  the  steam-boat  naviga-^ 
tion  commences,  and  he  takes  possession  and  enjoys  it  for  more 
than  seven  years,  of  carrying  passengers  from  this  ferry  to  these 
steam-  boats.  Then  another  person  comes  forward  and  says,  I 
will  carry  passengers  too,  and  he  is  interdicted  by  the  former  ;-* 
tbe  possession  remains  just  as  it  was,  till  tbe  issue  of  the  pro- 
ceedings in  this  Courl^  The  interdict  might  have  been  reealled, 
pending  these  proceedings,  if  he  had  taken  proper  steps  to  do  so, 
which  he  did  not. 

Lord  President. — I  entirely  concur  with  Lord  Gillies.  The 
interdict  just  kept  matters  as  they  were  before.  The  Sheriff 
could  hardly  do  any  thing  but  continue  tbe  interdict,  where  there 
had  been  continued  possession  for  seven  years. 

The  Court  pronounced  the  following  interloca- 
tor: — 

*'  The  Lords  having  advised  this  note,  with  the  revised  cases, 
and  heard  counsel  for  tbe  parties,  they  recal  the  interlocutor  of 
the  Lord  Ordinary,  of  the  7th  of  March  last ;  asi^oilzie  the  de- 
fender, James  Hunter,  from  the  conclusion  of  the  libel  for  da- 
mages, and  decern :  Find  the  pursuer  and  advocator  liable  to 
the  said  James  Hunter  in  the  expenses  incurred  by  bim  since 
the  Lord  Ordinary's  interlocutor  of  tbe  7th  February  (March) 
last ;  allow  an  account,'*  &c. 

First  Division. — Lord  Ordinary,  Corebouse. — Act.  P.  Ro- 
bertson— Alt,  Dean  of  Faculty  ( Hope),  Skene. — Dugald  Grant, 
and  Graham  &  Anderson,  W.S.,  Agents.— Sir  W.  Scott, 
Clerk.— [J.  r.  O.] 

22rf  November  1832. 

No.  dO« — John  Alston,  Suspendery  v.  Gillies 

Mack,  Charger. 

Obligation — Absolute  or  Conditional — Process— > Suspension** 
A  ittbmisHon  having  been  entered  into  between  two  partners, 
after  the  dissolution  of  the  partnership,  with  a  view  to  settle  the 
questions  in  regard  to  the  profits,  ^c.  of  the  concern,  to  which 
each  was  entitled ;  and  the  arbiter,  after  a  report  6y  an  account" 
antt  having  ordained  one  of  the  partners  in  the  meantime  to  pay, 
orjind  security  for  a  certain  sum  ;  and  a  bill  having  been  granted 
at  sir  months  Jor  that  amount,  but  a  back  letter  by  the  other 
party  having  been  granted,  staling  that  such  bill  was  without  pre- 
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judiee  to  any  ol0cctum»  to  the  ttceountafiCt  report  wUkin  the  time 
limited  by  the  arbiter — HeUt  I,  Th  at  at  no  valid  oljjectiont  had  been 
lodged  before  the  biUtfeU  dtUf  the  acceptort  were  bound  to  pay.~^ 
II,  Opinion  expretted,  theU  where  a  JirMt  bill  has  been  refined  to 
a  certain  extent,  but  patted  quoad  ultrBt  the  presenting  of  a  se^ 
cond  destroys  the  effect  of  the  judgment  passing  the  first  billf  and 
brings  the  whole  cause  again  before  the  Court. 

In  1817,  the  chargcfr,  Mack,  entered  *into  partner*' 
ship  with  George  Blair,  an  writers  in  Glasgow.  By 
the  contract  executed  between  them,  it  was,  inter  alia^ 
provided,  that  daring  the  first  two  years,  Mr  Mack, 
as  the  junior  partner,  should  be  entitled  to  one-third 
of  the  profits  of  the  business,  but,  thereafter,  should 
receive  one-half  of  such  profits.  On  31st  December 
1828,  the  partnership  was  dissolved  by  mutual  con- 
sent ;  and  with  a  view  to  tvind  up  all  questions  between! 
them,  a  submission  was  entered  into  to  Mr  Reddie,  as 
sole  arbiter,  with  the  usual  powers,  and  with  power 
also  to  remit  to  an  accountant,  if  necessary,  to  report 
upon  the  matters  that  might  require  such  mode  of  in- 
vestigation. The  arbiter  having  accepted  of  Che  sab- 
mission,  and  claims  having  been  lodged,  he,  on  2d 
April  1829,  remitted  to  an  accountant, 

**  to  examine  the  books  md  accoarfts  of  the  parties,  and  to  pre- 
pare an  arranged  report  for  the  judgment  of  the  arbiter.'* 

On  25th  May  1829,  the  parties  lodged  a  minute,  by 
which,  in  regard  to  the  outstanding  accounts,  it  was 
agreed  each  should  be  entitled  to  collect  those  due  by 
his  own  clients,  upon  finding  caution  for  his  intromis- 
sions in  such  collections,  to  be  disposed  of  by  the  ar- 
biter. And  caution  was  accordingly  found  in  regard 
to  those  accounts,  subsequent  to  the  dissolution  of  the 

Partnership.  In  consequence  of  Mr  Blair*s  state  of 
ealth,  he  was  unable  to  give  the  information  so  fully 
as  was  required  by  the  accountant ;  but  a  report  having 
been  requested,  he,  on  I5th  May  1830,  issued  an  in- 
terim one,  in  which  he  stated,  that  from  want  of  ex- 
Elanation,  and  from  the  books  not  having  been  ba- 
inced  at  the  end  of  the  second  year  of  the  partnership, 
but  having  been  carried  on  downwards,  without  ba*- 
lance,  and  from  some  other  causes,  he  could  not  ascer- 
tain exactly  the  state  of  debit  and  credit,  as  between 
the  partners  for  these  years.  And  he  therefore  had, 
in  his  interim  report,  endeavoured 

^' to  ascertain,  as  accurately  as  possible,  the  average  profit  on 
the  whole  business,  and,  dividing  it  by  twelve,  the  number  of 
years  the  partnership  has  existed,  thus  to  ascertain  the  average 
profit  for  one  year ;  and,  on  this  data,  to  apportion  the  shares  of 
profits  for  the  two  first  years,  payable  to  each  partner.** 

The  accountant,  after  noticing  that  the  accounts 
outstanding  since  the  dissolution  of  the  partnership 
had  been  provided  for  by  the  parties,  and  did  not  re- 
quire him  to  remark  upon,  concluded  by  stating: 

«  In  order  to  plice  Mr  Mack  on  a  footing  with  Mr  Blair,  and 
to  equalize  the  drawings  made  by  each  during  the  existence  of 
the  copartnership,  it  will  be  necessary  that  Mr  M.  receive 
£42S,  2.  3.,  and,  when  this  is  aopoinpUsbed,  whatever  is  realized 
from  the  debts  outstanding,  and  still  due  from  the  company,  will 
form  a  fund  for  division  among  the  partners,  according  to  their 
respective  rights  and  interests.*' 

On  28th  June  1830,  the  arbiter  pronounced  an  in- 
terlocutor, by  which  he,  in  the  meantime,  approved  of 
the  mode  of  ascertaining  the  profits  for  the  first  two 
years,  and  appointed 

**  Mr  Blair,  within  14  days,  to  pay  over  to  Mr  Mack  the  sum  of 


je423,  2.  3.,  as  the  surplus  balance  of  Mr  Blair's  intromissions 
with  the  funds  of  the  company,  when  the  amount  and  proper^ 
tions  thereof  shall  be  ascertained.'* 

Mr  Blarr  craved  leave  to  state  objections  to  tbrs  re-» 
port;  but  on  14th  August,  the  arbiter,  on  advising  a 
note  for  Mr  Blair,  pronounced  an  interlocutor,  by 
#hich  he, 

**  of  new,  ordains  Mr  Blair,  or  those  empowered  to  act  for  him, 
whhin  fourteen  days,  to  pay  over  to  Mr  Mack  the  sum  of 
JC483;  2.  3.,  ascertained  to  be  due  by  the  former  to  the  latter, 
or  to  deposit  the  said  sum  in  bank,  upon  a  receipt,  subject  to  the 
directions  of  the  arbher;  or,  at  least,  in  the  meantime,  to  find, 
and  lodge  in  the  submission,  sufficient  security  for  the  due  pay- 
ment  of  the  said  sum,  with  interest  from  the  2Sth  June  last.** 

The  arbiter,  after  two  seperate  notes  had  been  pre- 
sented by  Mr  Blair,  pronounced  ao  kilerlociitar,  by 
which, 

'*  In  respect  Mr  Blair  has  now  repe^edly  failed  to  produce  such 
caution,  the  arbiter  authorises  the  clerk  to  the  submission  forth- 
with to  prepare  a  formal  interim  award  for  the  payment  or  con- 
signation  in  bank  of  the  ascertained  balance,  viz.  the  balance  of 
£423^  2.  &,  with  interest  from  the  3ist  December  18*28,  and 
prohibits  the  clerk  from  receiving  any  farther  notes,  or  pleadkigs 
of  any  description,  in  behalf  of  Mr  Blair,  unless  accompanied 
with  a  written  declaration  from  Mr  Mack  of  his  being  satisfied 
with  the  cautioner  ofiered.** 

In  place  of  consigtnng  the  amount,  the  suspender, 
along  with  several  others,  granted  the  bill  charged  on 
for  £423,  2. 3.,  dated  22d  November  1830,  and  payable 
six  months  after  date.  This  having  been  stated  to  the 
arbiter,  he 

**  in  respect  the  security  now  ofiered  by  Mr  Blair  appears 
quite  unexceptionable,  the  arbiter  is  of  opinion  Mr  Mack  ought 
to  grant  the  letter  requested  in  the  said  note,  upon  receiving  the 
bill  therein  mentioned  ;  Mr  Blair  thereupon  stating  bis  objec- 
tions to  the  accountant's  report,  within  six  weeks  of  this  date 
peremptorie,^ 

The  charger,  on  29th  November  1830,  accordingly 
gpranted  a  letter,  acknowledging  receipt  of  the  bill, 

**  in  terms  of  the  arbiter's  interim  order  in  the  submisuon  be- 
twixt us ;"  and  that  it  had  been  given  **  withosA  prejudice  to  your 
stating  anv  objections  competent  against  the  accountant's  interim 
report,  within  the  time  limited  by  the  arbiter." 

Objections  were  given  in  by  Mr  Blair,  both  to  the 
details  and  principles  on  which  the  accountant  had  pro- 
ceeded— and  contending,  that  the  books  ought  to  be 
balanced  as  at  the  end  of  every  year,  before  the  true 
state  of  matters  could  be  ascertained, — and  craving  a 
new  remit  to  the  accountant.  The  arbiter,  on  I7ih 
January  1831,  remitted  to  the  accountant  to  revise  his 
report,  and  of  new  to  report  upon  the  statements  of  par- 
ties and  proof  adduced  ;  and  also,  in  making  such  re- 
port,  to  take  into  view  the  intromissions  of  the  par- 
ties with  the  funds  of  the  Company  since  Us  dissolu- 
iion.  A  new  report  was  thereafter  made  by  the  ac- 
countant, in  which,  taking  into  consideration  the  sums 
received  by,  or  put  to  the  debit  of  the  parties  respec- 
tively since  the  dissolution  of  the  concern,  as  well  as 
the  profits  during  its  subsistence,  he  found  that  Mr 
Blair's  representatives  were  liable  to  the  charger  in 
the  sum  of  £621,  1.  14.,  with  interest,  fromSlst  De- 
cember 1828.  The  arbiter,  on  29th  November  1831,* 
approved  of  this  report ;  and,  after  various  findings  as 
to  the  collection  of  the  debts  not  hitherto  recovered, 
he  authorised  the  clerk  and  parties  to  concert  a  more 
formal  award — interim  or  final.    Mack  having  soon 
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tfaemfter  given  a  charge  upon  the  bill  for  £423,  2.  3., 
with  interest,  a  bill  of  suspension  was  presented  by 
Alston, — which  having  come  before  Lord  Medwyo, 
his  Lordship  on  27th  Jnly  1832, 

**  refuses  the  bill,  to  the  extent  of  £357,  10.  4,  with  interest 
from  nid  snm  from  SUt  October  1831,  but  passes  the  bill 

The  saspender  then  presented  a  second  bill,  in 
which  he  nsed  the  following  expressions  : 

**  A^nst  the  refusal  contained  in  this  deliverance,  the  corn- 
plainer  now  humbly  begs  to  present  this  additional  bill.'* 

The  SQspension  prayed  for  letters  of  suspension, 
Dpon  caation  in  common  form.  In  support  of  which  it 
was  pleaded — I.  That  the  bill  charged  on  was  merely 
a  cautionary  obligation,  intended  to  secure  the  charger 
in  the  event  of  any  sum  being  found  due  to  him  by 
Blair. — II.  That  it  could  not  be  ascertained  whether 
any  sum  was  due,  till  the  whole  matter  was  finally 
disposed  of  by  the  arbiter,  which  had  not  been  done. 
—111.  That  at  any  rate,  the  suspender,  before  he 
was  bound  to  pay,  was  entitled  to  an  assignation  from 
the  charger  to  the  outstanding  debts  of  the  Com- 
pany. Answered — I.  The  bill  was  for  a  sum  actually 
foond  due  by  the  interim  award  of  the  arbiter. — 11. 
At  the  Tory  utmost,  it  was  only  in  the  event  of  it 
being  established,  before  the  bill  fell  due,  that  the 
amount  was  not  due  by  Blair,  that  he  could  even 
pretend  that  it  ought  not  to  be  paid. — III.  But  no 
Mich  result  ever  occurred,  and  therefore  the  charger 
is  entitled  to  payment. 

Lord  Craigie,  on  I7th  September  1832,  pronounced 
this  interlocutor  :— 

"  Having  considered  this  second  bill  of  suspension,  with  the 
answers  thereto,  and  former  proceeding8~-In  respect  the  reser- 
vation founded  on  by  the  complainer  was  meant  to  have  effect 
in  the  final  accounting  only ;  and  farther,  in  respect  that  at  this 
time  there  is  no  evidence  that  the  balance  of  accounts  between 
the  parties,  as  it  now  stands,  is  more  favourable  to  the  debtor 
tban  when  the  interim  decree  was  given,  refuses  the  bill :  Finds 
expenses  due,  of  which  appoints  an  account  to  be  given  in,**  &c. 

And,  thereafter,  on  22d  September,  his  Lordship 
pronounced  this  interlocutor  and  note  i 

"  Having  considered  this  note,  and  former  proceedings — re- 
fuses the  note. — ^ote. — There  is  an  imperfection  in  the  interlo* 
cutor  pronounced  on  the  17th  instant.  There  is  no  doubt  an  al- 
teration of  the  interlocutor  of  Lord  Medwyn,  but  that  was  ow- 
ing to  a  Toluntary  concession  on  the  part  of  the  charger,  the  rea- 
son for  which  appears  from  the  answers  given  in  by  the  charger. 
According  to  the  construction  put  on  Lord  Medwyn's  interlo- 
cutor, the  whole  effect  of  the  interim  decree  would  be  done 
away.** 

The  suspender  having  reclaimed. 

Lard  Prendent, — I  am  afraid  you  have  lost  the  benefit  of  the 
interlocotor  passing  the  first  bill,  to  the  extent  to  which  it  went. 
You  have  brought  the  whole  cause  here  in  this  bill. 

Lord  Balgray, — I  have  always  understood,  that  after  a  first 
bill  has  been  presented,  and  refused  to  any  extent,  when  you 
present  a  second  bill,  that  brings  the  whole  cause  before  the  se- 
cond Lord  Ordinary,  and  brings  the  whole  into  Court.  The 
question  here  is,  whether  this  bill  now  charged  on  was  merely 
a  temporary  security  for  the  time  ?  If  it  was— the  bill  of  suspen- 
sion should  be  pomed.  But  I  view  it  in  a  different  light  The 
•ceountant  bad  made  out  a  report,  in  which  he  found  that  cer- 
tain sums  had  been  received  by  each  of  the  parties.  Blair  says, 
be  has  objections  to  this  report;  and  the  arbiter  says.  Well, 
yoa  may  object,— bat  to  put  things  on  a  fair  footing,  you  must 
iiod  security  for  such  an  amount.     His  friends  accordingly  grant 


this  bill  at  six  months, — and  the  arbiter  says,  give  In  your  ob« 
jection  within  a  certain  time ;  and  in  the  last  order  he  says,  I 
allow  you  six  weeks  to  do  so :  but  this  order  is  not  obeyed  either 
within  six  weeks  or  six  months  Bv  taking  the  bill  payable  six 
months  after  date,  Blair  was  just  allowed  that  time  to  show  that 
such  a  sum  was  not  due.  But  the  moment  the  six  months  were 
out,  without  having  done  so.  Mack  was  entitled  to  charge  upon 
the  bill.  And  Blair's  representatives  are  not  foreclosed  yet  from 
going  on  to  show  what  the  balance  truly  is.  The  interlocutor 
of  the  Lord  Ordinary  is  perfectly  right. 
Lord  PrendetU — I  am  of  the  same  opinion. 

The  Court  adhered. 

First  Division. — Lords  Ordinary,  Medwyn  and  Craigie.— >^cr. 
Jameson. — Alt,  A.  Anderson. — James  Lang,  W.S*.,  and  D. 
Fisher,  S.S.C.,  AgenU.— Sir  R.  Dundas,  Clerk.— [J.  IT.  />.] 

22d  November  1832. 

No.  51. — Mrs  Margaret  6ow,  Suspender^  v. 
RoBBRT  DuNMORE  Napier,  Respondent, 

Process — Suspension — A  hill  ofMutpension  hamng  been  preienUd 
wU/iout  cauH'tn,  or  at  least  upon  eaiOionf  and  having  been  w- 
Juted  by  the  Lord  Ordinary,  in  respect  eaulum  was  not  found  / 
and  upon  a  reclaiming  note,  the  Court  hatdng,  on  the  last  dajf  of 
the  Session,  remitted  to  the  Lord  Ordinary  stitt  to  allow  the  sus- 
pender to  find  caution  wUhin  a  limited  times  and  the  bill  having 
been  refused  by  the  Lord  Ordinary  during  vacation,  in  res/tect 
caution  was  not  found^Held,  that  a  second  bill  of  tusjtension 
was  incompetent,  although  offered  on  juratory  caution* 

The  suspender,  on  23d  April  1832,  found  caution  in 
the  Inferior  Court  for  violent  profits,  and  presented  a 
bill  of  suspension  of  a  charge  of  removing.  This  bill 
prayed  for  suspension,  wthout  caution  ;  but  if  caution 
should  be  required,  it  was  offered  to  be  found.  Lord 
Cringletie  granted  a  sist,  and  appointed  the  bill  to  be 
answered  in  fourteen  days,  on  caution.  No  caution 
having  been  found  within  that  period,  the  charger 
presented  a  note  to  have  the  bill  refused ;  but  the 
suspender  having  craved  delay,  Lord  Moncreiff,  on 
I6tli  May  1832,  prorogated  the  term  for  finding  cau- 
tion for  six  days  from  that  date.  Caution  was  found, 
but  the  cautioner  not  havinfl^  been  receivedi  the  char- 
ger lodged  a  note  to  have  the  bill  refused.  The  sus- 
pender lodged  a  counter  note,  praying  the  Lord 
Ordinary  to  pass  the  bill,  without  farther  caution,  or 
at  least  upon  juratory  caution.  On  advising  these 
notes,  Lord  Moncreiff,  on  18th  June,  pronounced  this 
interlocutor : 

'*  The  Lord  Ordinary  refuses  this  bill,  in  respect  no  sufficient 
caution  has  been  found  in  terms  of  the  Act  of  Sederunt,  and 
decerns  against  the  complainer  for  40s.  of  expenses,  besides  ex- 
tract." And  his  Lordship  added  the  following  Note : — "  It  is 
very  possible,  considering  the  caution  already  found  in  the  In- 
ferior Court,  that  the  respondent  may  be  going  too  far  in  his 
objections  to  the  caution.  But  the  Lord  Ordinary  does  not 
think  that  this  is  a  matter  of  which  he  can  judge,  or  that  he  can 
in  substance  recal  the  interlocutor  of  Lord  Cringletie,  hy  allow- 
ing the  bill  to  be  answered,  either  without  caution  or  on  juratory 
caution ;  but  the  proper  course  for  the  complainer  seems  to  be 
to  apply  to  the  Court,  if  she  thinks  that  she  can  satisfy  them 
that  caution  ought  to  be  dispensed  with.** 

The  suspender  then  presented  a  reclaiming  note  to 
the  Court,  praying  their  Lordships 

*<  to  alter  the  interlocutor  complained  of,  and  remit  to  the  Lord 
Ordinary,  with  instructions  to  find  that,  in  the  drcumstances  of 
the  case,  the  complainer  having  paid  and  consigned  her  whole 
rents,  and  found  caution  to  the  satisfaction  of  the  clerk  of  the 
Inferior  Court  for  violent  profits  and  expenses,  that  the  ad- 
ditional caution  found  in  the  Bill- Chamber  is  sufficient ;  or,  at 
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all  eventfl,  with  instractions  to  bis  Lordship  to  allow  the  bill  to 
be  answered  on  juratory  caution.*' 

When  thU  note  came  to  be  advised,  the  charger 
stated,  that  as  caution  had  been  fonnd  in  the  Inferior 
Court  for  violent  profits,  &c.,  he  was  ready  to  consent 
that  the  bill  should  be  passed,  on  the  suspender  find- 
ing caution  for  the  expenses  in  the  Court  of  Session. 
The  suspender  having  requested  a  few  days  to  find 
such  caution,  and  it  being  the  last  day  of  the  Session, 
the  Court  (11th  July  1832,)  pronounced  the  follow- 
ing interlocutor : 

**  Having  heard  counsel,  and  advised  the  case,  remit  to  the 
Lord  Ordinary  to  allow  the  suspender  still  to  find  caution  within 
ten  days  from  the  date  of  this  interlocutor,  and  thereefrer  to 
proceed  as  to  bis  Lordship  may  seem  just,  reservinp^  all  claims 
to  expenses  in  this  Court,  as  well  as  in  the  Bill-Chamber,  for 
the  judgment  of  his  Lordship.** 

The  case  having  come  before  Lord  Gilltes,  as  Lord 
Ordinary  on  the  Dills  during  vacation,  he  appointed 
the  bill  to  be  answered,  on  the  suspender  finding  cau- 
tion in  ten  days.  Caution  was  again  offered,  but  re- 
jected as  insufficient ;  and  the  case  then  having  come 
before  Lord  Mackenzie,  as  Ordinary  on  the  bills,  his 
Lordship,  on  Ist  August  1832,  refused  the  bill*  with 
expenses,  in  respect  satisfactory  caution  had  not  been 
found.  Upon  this  judgment  having  been  pronounced, 
the  suspender  presented  the  present  bill  of  suspension, 
praying  tliat  it  should  be  passed  on  juratory  caution^ 
as  she  was  unable  to  give  any  other. 

This  bill  having  come  before  Lord  Meadowbank, 
his  Lordship  (8th  August  1832,)  appointed  it  to  be 
seen  and  answered  within  fourteen  days,  both  on  the 
competency  and  the  merits.  His  Lordship  added  this 
note : 

*'  The  respondent  may  give  in  his  answers  as  soon  as  he  pleases ; 
and  the  Lord  Ordinary  is  satisfied,  from  the  recollection  of  the 
opinion  of  the  Court,  that  this  is  the  most  expedient  course  of 
proceeding.'* 

Answers  were  accordingly  lodged,  and  the  case 
came  before  Lord  FuUerton,  as  officiating  Ordinary 
in  the  Bill-Chamber, — when  his  Lordship,  on  24th 
August,  pronounced  this  interlocutor: 

*<  Having  considered  this  bill,  together  with  the  answers, 
former  bill,  and  productions,  and  heard  counsel  for  the  parties, 
appoints  the  bill  and  answers  to  be  printed  and  boxed  on  or  be- 
fore the  second  box-day,  in  order  to  be  reported  to  the  First 
Division." 

The  case  having  in  consequence  come  before  the 
Court,  it  was  objected  by  the  respondent,  that  the 
bill  was  incompetent,  inasmuch  as — L  The  interlocu- 
tor of  the  Second  Division,  remitting  to  the  Lord 
Ordinary  to  pass  on  caution,  or,  if  not  found,  to  re- 
fuse the  bill,  was  final. — IL  That,  consequently,  a 
second  bill  of  suspension  was  incompetent. — IIL  That 
the  Inner- House  having  expressed  their  interlocutor 
in  the  tenns  stated,  and  considering  that  the  prayer 
of  the  reclaiming  note  was  alternative,  to  pass  the 
bill,  without  caution,  or  upon  jnratorv  caution,  it  was 
fixed  that  juratory  caution  could  not  be  received. 

The  suMpender  answered — L  That  a  bill  offered  on 
caution  was  totally  different  from  one  presented  with- 
out caution,  or  on  juratory  caution. — IL  That  the 
judgment  of  the  Second  Division  of  the  Court,  re« 
mitting  to  the  Lord  Ordinary  to  pass  on  caution,  did 
not  preclude  the  suspender  from  offering  the  present 


bill  on  juratory  caution. — III.  That  at  any  rate,  it 
was  a  mere  judgment  of  the  Lord  Ordinary  on  a  se- 
cond bill  of  suspension,  which,  during  vacation,  was 
the  competent  form  of  procedure.    At  advising, 

I  f  Lord  Pretident,-— It  IB  a  thing  of  every  day's  practice,  that 
when  a  case  comes  into  the  Inner- House  from  the  BilUCbamber 
as  to  passing  a  bill  on  caution,  the  Court  pass  on  caution,  or  on 
juratory  caution,  or  without  caution,  as  they  deem  proper.  If 
the  Second  Division  had  thought  juratory  caution  should  be  re- 
ceived, they  would  have  so  found.  I  consider  their  judgment 
final.  The  interlocutor  of  the  Lord  Ordinary  under  their  remit 
is  their  interlocutor.  We  never  pass  a  bill  ourselves  in  the  In- 
ner-House,  but  always  remit  to  the  Lord  Ordinary  to  do  so. 
Lord  Bafgray, — I  entirely  concur  with  your  lordship. 

The  Court  refused  the  bill  as  incompetent. 

First  Division.— Lords  Ordinary,  Gillies,  Mackenne»  Mea- 
dowbank, Fullerton.— //c/.  Solicitor-General  (  Cockburn  ),  Wil- 
son  JU,  Dean  of  Faculty  (  Hope),  Handyside,— W.  Mercer, 

and  Ker  &  Dickson,  W.S.,  Agents — [J.fT.D,] 

22d  November  1832. 

No.  52. — Alexander  Paterson,  Petitioner^  v.  R* 
Sc  P.  Stirling,  as  a  Company^  and  Robert  and 
Peter  Stirling,  sole  Partners  thereof y  as  indi- 
viduals. 

Bankrupt— Sequestration — Title — ffeldt  that  a  porfy,  aithovgh 
under  aequettration  himself^  was  enlitied  to  apply  Jbr  aequestralion 
of  ike  estates  of  a  third  party. 

On  2d  October  18S2,  a  sequestration  was  awarded 
against  the  estates  of  Alexander  Paterson,  and  on  6th 
October  a  meeting'  was  held,  at  which  Mr  Russell 
was  appointed  interim  factor.  On  4th  October,  Pa- 
terson  presiented  a  petition  for  sequestrating  the  es- 
tates of  Stirling  and  Company,  and  the  first  deliver- 
ance was  pronounced  on  the  5th  of  same  month.  The 
interim  factor  subsequently  concurred  in  the  applica- 
tion. To  this  petition  answers  were  lodged  for  the 
respondents, — who,  besides  a  variety  of  other  pleas  not 
as  yet  disposed  of  by  the  Court,  contended,  that  as 
Paterson  was  himself  under  sequestration,  a  petition 
at  his  instance  for  sequestration  against  another  party 
was  incompetent.    At  advising, 

Lord  Balgray I  always  understood  that  a  bankrupt  is  to  a 

certain  extent  still  in  tituio,  in  regard  to  matters  affecting  his 
estate ;  and  although  he  may  have  himself  applied  for  sequestra- 
tion, yet  he  bus  a  right  to  preserve  the  interests  of  his  estate  ; 
and  I  really  think  here,  he  had  a  title  to  apply  for  the  sequestra- 
tion against  the  Stirlings. 

Lord  President. — We  have  even  gone  this  length,  and  held, 
that  a  party,  although  sequestrated,  and  a  trustee  appointed,  is 
yet  entltlea,  upon  finding  caution  for  expenses,  to  sue  in  his  own 
name,  although  the  trustee,  thinking  the  diiim  bad,  refuse  to 
consent. 

Lord  Craigie  concurred ;  and  the  Coart  remitted 
the  cause  to  an  accountant  to  report  upon  the  other 
facts  of  the  case. 

First  Division. — Act.  J.  Anderson. — Alt,  Keay. — Mackenzie 
and  Macfarlane,  and  John  M'Gill,  W.S.,  Agents. — Mr  Bell, 
Clerk.— [J.  fr.  v.] 

22d  November  1832. 

No.  53. — Executors  o/*  Margaret  Newlands  or 
Chalmers,  Claimants,  v.  Trustees  qfJoHs  Cual- 
MBRS,  Respondents. 

Jus  Mariti — Communion  of  Goods — Succession — Foreign — 
Held,  that  bonds  bearing  interest,  island  certificates,  and  island 
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paper,  in  ike  Wett  JndUt,  tucceetUd  to  ab  intesUto  6.y  a  wifig  in 
Scotland,  became  part  uf  the  goodt  in  communion,  and  feU  uh* 
der  the  jus  mariti  of  the  hv^and^  to  that  half  went  to  the  re- 
presentatines  of  the  husband — Discussion  regarding  the  retallon 
of  the  Ei^tish  and  Scots  laws  on  the  subject  to  one  anotfur. 

The  deceased  John  Newlands  died  in  Jamaica  in 
]  799,  leaving  a  large  estate,  real  and  personal.  Shortly 
before  his  death,  he  executed  a  testament,  by  which 
be  bequeathed  and  devised  the  whole  proceeds  of  his 
property  for  10  years,  for  the  establishment  of  a  free 
^ool  in  the  parish  of  Bathgate.  After  his  death, 
a  long  litigation  ensued  before  the  Chancery  Court  of 
Jamaica,  and  the  Privy  Council  in  England,  regarding 
his  estate :  And  various  proceedings  were  instituted 
in  the  Court  of  Session.  I'hese  were  conjoined  with 
a  maltiplepuinding,  in  which  the  ultimate  claimants 
were  the  Bathgate  Trustees,  Patrick  Newlands,  ne- 
phew and  heir-at-law,  and  Margaret  Newlands,  sister 
aad  next  of  kin  of  the  deceased,  and  married  to  Chal- 
mers. The  Privy  Council,  17th  August  1815,  found. 
That  the  real  estates,  including  the  slaves,  were  in- 
cloded  in  the  devise  ;  That  the  trustees  were  entitled 
to  10  years'  profits  of  the  real  and  personal  estates, 
including  under  the  latter  a  bond  debt  for  £1809,  due 
by  one  of  the  executors :  That,  thereafter,  the  real 
estate  should  go  ab  intestaio  to  Patrick,  and  the  per- 
sonal to  Mar^ffaret.  The  latter  consisted  partly  of 
proper  moveables — partly  of  bonds  bearing  interest — 
partly  of  island  certificates — and  partly  of  island  paper, 
la  April  1816,  Mr  and  Mrs  Chalmers  executed  a 
postnuptial  marriage-contract,  and  universal  trust- 
deed,  which  was  ultimately  reduced,  on  the  ground  of 
facilitv,  fraud  and  circumvention.  After  the  date  of 
this  deed,  part  of  the  personal  estate  was  remitted 
home  to  Cootts  and  Company  bankers,  for  the  trus- 
tees, under  powers  of  attorney  by  the  husband  and 
wife;  and  she  died  in  Scotland  in  April  18I8,  and  he 
in  Scotland  also,  in  August  1826.  The  claimants,  her 
executors  qua  next  of  kin,  claimed  not  only  her  share 
of  the  goods  in  communion  at  her  death,  but  also  the 
bonds  bearing  interest,  island  certificates,  and  island 
paper,  as  her  exclusive  property,  and  as  never  having 
fallen  under  the  jus  martti :  while  the  trustees  of 
Chalmers  contended  that,  by  the  law  of  England,  the 
bonds,  certificates,  and  paper,  f^ell  under  the  jus  maritiy 
and  could  not  be  separated  from  the  goods  in  com- 
manioD.  The  Lord  Ordinary,  24th  May  18S1,  inter 
aliay 

"  before  answer,  remits  to  Mr  George  Joseph  Bell»  advocate,  at 
tbe  sight  of  tbe  counsel  and  ageots  for  tbe  claimants,  the  trus- 
tees of  John  Chalmers,  the  executors  of  Margaret  Newlands,  and 
WiilUm  Scott,  to  frame  and  adjust  a  case  for  the  opinion  of 
English  counsel,  in  relation  to  the  points  raised  on  the  record, 
with  regard  to  the  nature  of  the  property  to  which  Margaret 
Newlands  was  found  to  have  succeeded  by  decree  of  the  Privy 
Council,  and  to  the  respective  rights  and  interest  therein  which 
Mvraed  or  belonged  to  the  said  Margaret  Newlands,  and  John 
CbaJmers,  her  husband,  by  the  law  of  England." 

A  case  was  accordingly  prepared,  containing  the 
following  queries : 

'M.  Whether  the  particulars  enumerated,  vis.  bonds  bearing 
interest,  island  certificates,  and  island  paper,  are  to  be  held  ac- 
cording to  the  law  of  England,  as  havings  on  tbe  openipg  of  the 
succession  to  Maigaret  Newlands,  fallen  under  the  maritnl  rights 
of  John  Chalmers?  2.  Whether,  if  they  did  not  so  fall  orider 
bis  ouiital  rights  at  the  first,  they  are,  by  the  kw  of  England, 


to  be  considered  as  reduced  into  possession,  so  as  to  bring  them 
under  the  marital  rights,  either,  \st.  By  the  acts  of  administra- 
tion of  Kinghorn  and  Shand,  after  they  were  named,  and  had  ac- 
cepted, and  acted,  as  attomies  for  Chalmers  and  his  wife ;  or,  7d, 
By  their  having  remitted  money  to  account  of  Margaret  New- 
lands's  share,  agreeable  to  the  '  power  of  attorney,'  and  payable  to 
the  order  of  J^Ir  Marjoribaiiks,  appointed  in  that  power  of  at- 
torney 10  receive  it ;  or,  d(/,  By  the  money  so  remitted  having 
been,  by  Mr  Marjoribanks,  transferred  to  Messrs  Balderston, 
Berry,  and  Scott?  8.  Whether,  on  the  death  of  Margaret  New- 
lands,  (domiciled  at  the  time  in  Scotland,)  her  representatives 
would,  by  the  law  of  England,  have  been  entitled  to  succeed  to 
the  funds  above  specified,  or  to  any  of  them,  and  to  which  of 
them,  if  any,  independently  of  the  marital  rights  of  Chalmers  ?'* 

The  following  opinion  was  returned : — 

"  1.  The  law  of  England,  in  relation  to  the  right  of  the  wife 
by  survivorship  to  her  choses  in  action,  not  reduced  into  posses- 
sion by  her  husband,  has  no  application  to  this  case,  because  the 
husband  survived  the  wife.  By  the  law  of  England,  tbe  hus- 
band is  entitled  to  letters  of  administration  of  his  wife's  per- 
sonal estate ;  and  (in  the  absence  of  any  settlement,  or  trust 
affecting  his  right,)  to  receive  tbe  whole  of  bis  wife's  personal 
estate  for  his  own  benefit.  If  he  died  without  having  possessed 
tbe  whole  of  her  estate,  and  without  having  taken  out  letters  of 
administration,  his  personal  representative  is  nevertheless  en- 
titled to  the  whole  of  her  personal  estate  remaining  unrccovered ; 
and  if  her  next  of  kin  should  obtain  administration  of  her  per- 
sonal estate,  and  ihereapon,  as  her  legal  representatives,  collect 
her  outstanding  personal  estate,  they  would  bold  it  only  as  trus- 
tees for  the  husband's  personal  representative.  With  reference 
to  the  facts  of  this  case,  we  are  of  opinion,  that  the  particulars 
enumerated,  viz.  bonds  bearing  interest,  island  certificates,  and 
island  paper,  are  to  be  held,  according  to  the  law  of  England,  as 
having,  on  the  opening  of  tbe  succession  to  Margaret  Newlands, 
fallen  under  the  marital  rights  of  John  Chalmers.  2.  It  is  im<. 
material,  in  any  question  between  tbe  representatives  of  the  bus- 
band  and  tbe  next  of  kin  of  the  wife,  whether  tbe  personal  estate 
of  the  wife  was  actually  received  by  the  husband  in  his  lifetime 
or  not.  9.  The  property  in  question  having  come  to  the  wife  by 
.the  intestacy  of  her  brother,  and  not  being  affected  by  any  set- 
tlement or  trust,  this  case  cannot  be  considered  independently  of 
the  right  of  the  husband  surviving  her.  We  are  therefore  of 
opinion,  that,  on  the  death  of  Margaret  Newlands,  (domiciled  in 
Scotland,)  her  next  of  kin  were  not,  by  the  law  of  England,  en- 
titled to  succeed  to  the  funds  above  specified,  or  to  any  of 
them." 

And  Lord  Mackenzie,  Ordinary, 

**  having  heard  parties'  procurators  on  tbe  claim  for  Mr  Wil« 
liam  Scott,  repels  the  same,  in  so  far  as  founded  on  the  deed  of 
the  deceased  Margaret  Newlands  or  Chalmers,  and  decerns: 
Finds  Mr  Scott  liable  to  the  trustees  of  the'  deceased  John 
Chalmers  in  the  expenses  incurred  by  them,  if  any,  in  opposing 
said  claim,  and  remit  the  account  thereof,  when  lodged,  to  the 
auditor,  to  tax  and  report.  Having  heard  parties*  procurators  as 
to  the  goods  in  communion,  finds,  that  bonds  bearing  interest, 
island  certfficates,  and  island  paper,  fall  to  be  reckoned  as  part 
of  tbe  goods  in  communion,  and  that  the  fund  in  medio,  including 
these  bonds,  certificates,  and  paper,  fell  under  the  jus  mariti  of 
tbe  said  now  deceased  John  Chalmers,  the  husband  of  the  said 
Margaret  Newlands  or  Chalmers,  also  deceased:  Finds  tbe 
trustees  of  tbe  said  John  Chalmers  entitled  to  be  ranked  on  the 
said  fund  in  medio  quoad  one-half  of  the  goods  in  communion 
accordingly,  and  decerns :  Sustains  the  decreet-dative,  of  date 
the  15th  January  1830,  in  favour  of  William  Newlands,  mer- 
chant in  Glasgow,  John  Newlands,  merchant-tailor  there,  Pa- 
trick Newlands,  residing  there,  Margaret  Lockhart,  wife  of  Dr 
James  Jeffrey,  Professor  of  Anatomy  in  the  College  of  Glas- 
gow, and  ihe  said  James  Jeffrey  for  his  interest,  and  the  Rev. 
John  Martin  Forres,  cousins  and  executora^tiir  nearest  of  kin  of 
the  said  deceased  Margaret  Newlands- or  Qbalmer?,  tlie  wife: 
"Finds  them  entitled,  in  virtue  thereof^  to  be  ranked  on  the  said 
fund  quoad  the  other  half  of  the  said  goods  in  cbmmmiion  ac 
eordingly,  aad  decerns  in  tbe  preferen<;e,  and  for  payment  ac- 
cwdinglyy-^aU  without  pr^udv e  to  any  questiqa  that  may  arise 
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touching  the  amount  of  the  fund  in  medio,  or  of  the  goods  in 
communion.*' 

The  Executors  reclaimed,  pleading — That  they,  as 
nearestof  kin,  and  executors  decerned  to  Margaret  New- 
lands,  were  entitled  to  the  bonds  bearing  interesst,  the 
island  certificates  and  island  paper,  because,  by  the  law 
of  Scotland,  they  did  not  fall  under  the  jus  mariti  of 
Chalmers,  and  because  it  was  by  the  law  of  Scotland 
tbat  the  relative  rights  and  interest  of  the  husband 
and  wife,  and  their  respective  executors  to  these  sub- 
jects, must  be  regulated.  The  trustee  of  Chalmers 
pleaded — That  the  nearest  of  kin  and  executors  of  Mar- 
garet Newlands  were  not  entitled  to  the  bonds  bearing 
interest,  island  certificates,  and  island  paper,  in  respect, 
\st^  That  by  the  law  of  England,  which  must  regulate 
tbe  point  in  this  Court,  they  fell  under  the  marital 
rights  of  the  husband,  John  Chalmers ;  and  2dj  That 
the  whole  succession,  having  been  either  personal  at 
the  time  it  opened  to  Margaret  Newlanas,  or  con- 
verted into  money  by  the  joint  authority  of  Chalmers 
and  her,  it  fell  by  the  law  of  Scotland  under  the  jus 
mariti  of  the  former. 

At  first  advising,  I7th  May  1832,  the  respondents, 
inter  alia^  maintained,  that  in  point  of  fact,  Margaret 
Newlands  was  not,  at  the  death  of  her  brother,  mar- 
ried to  John  Chalmers. 

Lord  Crin^lelie  could  not  concur  in  the  interlocutor.  The 
Buccession  fell  to  be  regulated  by  tbe  law  of  the  domicile.  It 
\TB9  true  tbat  Newlands  died  in  Jamaica,  the  law  of  which  re> 
gulated  bis  succession.  And  by  the  law  of  England,  tbe  whole  fell 
to  the  husband.  By  tbe  law  of  Scotland  it  did  not.  Now,  tbe 
bonds  were  sent  to  ber  in  Scotland :  So  tbe  Scotch  law  regulated 
them.  He  was  clear  as  to  tbe  bonds  bearing  interest,  but  till 
he  came  here,  be  bad  not  understood  about  the  certificates.  Tbe 
Lord  Ordinary  bad  mixed  up  English  and  Scotch  law  together. 
If  tbe  law  of  England  governed,  there  was  no  communion  of 
goods.  Yet  there  was  a  finding  about  tbe  goods  in  communion. 
They  must  belong  either  altogether  to  tbe  husband,  or  altogether 
to  the  wi fe.  He  wished  that  it  bad  been  explicitly  asked,  whether 
the  right  was  heritable  by  the  law  of  Jamaica ;  for  the  question 
put  was,  whether  it  followed  the  jut  mariti  T  He  believed  that, 
by  tbe  Jamaica  law,  tbe  husband  bad  no  right  to  heritage.  Yet 
if  be  was  found  to  have  bad  right  to  these  bonds,  tbat  showed 
them  by  implication  to  have  been  not  heritable. 

Lord  GienUe  observed,  that  tbe  opinion  was  taken  up  on  the 
question,  whether  tbe  right  to  take  the  subject  out  of  the  heredi" 
tiujacens  of  John  Newlands  was  to  be  regulated  by  Jamaica 
law  ?  The  opinion  was,  that  the  subject  accnied  to  Chalmers 
ipso  jure,  although  through  his  wife,  just  as  much  as  if  be  himself 
had  been  tbe  representative  of  John  Newlands.  But  the  ques- 
tion still  remained,  whether,  by  tbe  law  of  Scotland,  the  subject 
fell  under  tbe  communion  of  goods  ?  However,  in  tbat  view,  if 
any  body  had  to  complain  of  the  interlocutor,  it  was  Chalmers; 
for  if  tbe  communion  did  not  hold,  he  should  have  all. 
^  Lord  Meadowbank  held  the  true  question  to  be,  whether  this 
right  was  ever  in  tbe  person  of  Mrs  Chalmers,  or  not  ?  He  un- 
derstood the  Jamaica  law  to  say,  that  whenever  she  got  a  husband 
it  would  go  into  his  person. 

The  Lord  Justict'-Clerk  saw,  in  one  point  of  view,  no  difficulty 
In  the  case.  But  he  had  soma  difficulty  as  to  the  mixing  up  of 
the  laws  of  tbe  two  countries.  It  was  strange  that  there  was 
no  reclaiming  note  for  John  Chalmers,  for  be  was  the  party  en- 
titled  to  complain.  How  could  tbe  case  be  decided  by  a  mix- 
ture  of  the  two  laws?  One  or  other  must  regulate  it.  There 
should  be  short  cases. 

The  Court  ordered  cases,  and  the  papers  in  tbe  case 
of  Brown  to  be  lodged.    At  second  aavising, 

Lord  Gtefdee  observed,  that  in  the  case  of  Edgerton,  not  noticed 
by  the  parties,  the  Court  ga?e  a  decided  opiiuon  that  tbe  bene- 


ficial interest  was  in  Lady  Cumming  before  her  hnsband's  death, 
but  that  as  he  had  died  before  she  had  been  actually  invested, 
she  bad  only  a  chose  in  action.  So  the  law  of  England  and  Scot- 
land were  opposed.  The  law  of  the  country  where  the  subject 
was  situated  should  settle  the  character  of  the  subject,  before 
the  application  of  the  JM  mariti  to  tbat  sulject  was  settled.  And 
this  bad  not  been  explicitly  decided. 

The  Lord  Jtalice- Clerk  thought,  with  Lord  Glenlee,  that  the 
Lord  Ordinary  should  have  asked  the  English  counsel,  whether 
the  island  bonds  were  heritable  and  moveable  in  Jamaica.  If  it 
should  be  found  that  they  were  moveable,  he  had  rightly  applied 
tbe  law  of  Scotland  to  the  case.  He  would  adhere.  But  tbe 
complaint  should  have  come  from  the  representative  of  John 
Chalmers,  saying,  **  You  have  not  given  me  tbe  whole.*'  Where 

Sarties  had  joined  in  a  case,  and  employed  a  respectable  mem- 
er  of  tbe  Bar  to  draw  up  a  joint  case,  they  could  not  be  allowed 
to  go  back,  and  say  that  it  was  not  accurate. 

Lord  Meeuiowbank  concurred.  If  it  bad  not  been  for  the  bold 
averment,  tbat  there  was  no  marriage  till  after  the  death  of 
John  Newlands,  cases  would  net  have  been  ordered. 

The  Court  adhered,  reserving  expenses. 

Authorities  for  Claimants.-— Balfour  v.  Scott,  15th  November 
1787.  Hogg,  7th  June  1791.  Selkirk,  23d  March  1814. 
Hoyal  Bank,  20tb  January  1813. 

Authorities  for  Respondents. — Black  and  Brown  v.  Brown^s 
Trustees,  February  28^  1828,  not  reported.  First  Division. 

Second  Division. -— Lord  Ordinary,  Mackenzie. — Counsel, 
Dean  of  Faculty  (Hope,)  Solicitor- General  (Cockbum),  More, 
Maitland,  A.  Anderson,  J.  Paterson. — W.  A.  6.  and  R. 
Ellis,  and  Edward  M'Millan,  Agents. — Mr  Fei^son,  Clerk. 

-IT.  C]        

2Sd  November  1832. 

No.  54. — KiRK-SessioN  and  Hbritors  of  Sooth 
Lbith,  PursuerSf  v,  Thb  Friendly  Society  of 
Restalrig,  Defenders, 

Church- Yard — Society — Title— Prescription — A  Society  haring 
far  uffwards  of  a  oeniury  exittedt  and  had  the  exdutioe  nunuige- 
ment  of  a  burying'^rownd  tpkich  had  fwrmerty  hetn  attached  to 
a  coUejgiate  eslabtithment — Held,  That  the  Heriton  and  Kirk- 
Session  were  not  entitled  to  interfere  with  such  Society,  nor  to  any 
part  of  the  profits,  dues,  or  fees  arising  from  such  ground. 

The  nature  of  the  question  involved  in  this  case, 
wbicb  related  to  the  burying-ground  of  liestalrig,  is 
reported  in  reference  to  an  incidental  point,  ante. 
Vol.  IIL  p.  472,  No.  400,  (which  see).  The  Lord 
Ordinary,  on  12th  January  1831,  pronounced  the  foU 
lowing  interlocutor  and  note:-— 

**  Having  considered  the  revised  cases,  and  whole  process. 
Appoints  the  cases  to  be  printed  and  boxed  within  ten  days,  and 
makes  avizandum  therewith  to  tbe  Lords  of  tbe  First  Division 
of  tbe  Court,  in  order  to  report ;  grants  warrant  to  enrol  tbe 
cause  in  the  Inner- House  roll  on  the  expiry  of  the  said  ten  days, 
upon  production  to  the  keeper  of  tbe  Inner- House  rolls  of  a  cer- 
tiBcate  of  the  boxing  of  both  or  either  of  the  printed  cases. — 
Note. — The  Lord  Ordinary  has  taken  the  case  to  report,  because 
the  circumstances  appear  very  miusual.  He  has  no  doubt  of  tbe 
title  of  the  Heritors  and  Kirk-Session  to  maintain  the  action, 
although  he  does  not  think,  as  contended  for  in  their  case,  that 
the  right  of  tbe  Heritors  is  one  which  existed  as  a  pertinent  of 
their  properties  prior  to  the  Reformation.  It  is  only  since  the 
Reformation  that  the  burden  of  maintaining  churches  and  church- 
yards, and  furnishing  additional  ground  for  the  Utter  where  ne- 
cessary,  has  been  laid  upon  tbe  Heritors,  and  that  they  have  in 
consequence  come  to  have  a  right  of  a  qualified  nature  in  these 
subjects.  It  would  appear  tbat  Restalrig  had  originally  been  a 
distinct  parish,  and  that  when,  after  the  Reformation,  it  had 
been  joined  to  South  Leitb,  the  churcb-yapd  had,  as  is  usually 
the  ease  in  the  union  of  parishes,  continued  to  be  used  as  a  ceme- 
tery by  the  inhabitants  of  tbe  old  parish.  This  drcurostance  may 
have  led  to  a  separate  maDSgement  of  the  funds,  arisiDg  from 
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noitcMit  or  otherwise,  and  to  the  appropriation  of  these  to 
the  poor  of  the  diKtrict,  and  the  Heritors  and  inhabitants  who 
UA  tiken  this  chaiige,  may,  it  is  likely,  have,  in  process  of  time, 
oonatitated  themselves  into  a  sort  of  society  for  behoof  of  the 
poor.  It  appears  from  the  extracts  taken  from  the  minates  of 
the  Kirk^Session,  that  about  the  middle  of  the  last  century,  this 
management  was,  to  a  certain  extent,  recognised  by  the  Kirk- 
Session,  tboofffa  as  sobordinate  to  their  own,  and  that  they  were 
in  lue  to  call  for  and  examine  the  accounts  of  the  Society.  The 
Lord  Ordinary  is  satisfied  that  the  Society  can  have  no  right  of 
property  in  the  subject ;  but  he  has  some  doubt  whether  they 
nay  not,  from  their  long  continued  possession,  have  acquired  a 
right  to  keep  mortcloths,  and  to  levy  the  ordinary  dues  for  be- 
hoof of  the  poor  of  this  division  of  the  pariah.  It  would  seem 
necessary,  however,  that  before  they  can  be  recognised  as  a  So- 
ciety, thiey  should  explain  much  more  fully  than  they  have 
hitherto  done,  the  precise  nature  of  the  institution,  the  mode  of 
admitting  members,  and  the  qualifications  required,  as  it  would 
seem  quite  anomalous  that  such  power  of  management  should 
be  capable  of  being  vested  in  persons  who  have  no  interest  in, 
or  connection  with  this  part  of  the  parish." 

Co  I8th  February  18SU  the  Court, 

*  before  further  advising,  appoint  the  parties  to  produce  such 
eridence  as  they  have  of  there  having  been  two  parishes,  and  of 
the  other  matters  in  dispute ;  and  remit  to  the  said  Lord  Ordi- 
saiy  to  hear  parties  further  in  causa  thereupon." 

On  9th  March,  Lord  Medvryn  appointed  the  re- 
rised  condesceodencea  and  answers,  which  had  been 
lodged,  to  be  printed  and  boxed  to  the  Inner-House, 
to  be  advised  by  the  Court. 

The  defenders'  statements  were  in  substance — I. 
That  the  parish  of  South  Leith  did  not  consist  ori- 
ginally of  more  than  one  parish,  but  that  the  name  of 
the  parish  had  been  changed,  inasmuch  as  what  was 
now  known  by  the  name  of  South  Leith,  was  formerly 
called  Restalrig. — II.  That  the  parish  was  the  same ; 
yet  for  nearly  a  century  prior  to  the  Reformation, 
there  were  two  separate  and  distinct  ecclesiastical 
benefices  in  the  parish,— one  the  ancient /^ar^o/ia;^^, 
and  the  other  the  collegiate  church,  which  was  esta- 
blished at  Easter  Restalrig. — I  If.  That  these  bene- 
fices never  were  united,  and  the  patronage  and  revenues 
were  always  distinct  and  separate,  and  so  remained  at 
and  sabseqnent  to  the  Reformation.  The  church  at 
Restalrig  was  appropriated,  solely  to  the  collegiate 
establishment,  and  another  church  was,  about  1490, 
erected  in  South  fjeitfa ;  when  James  III.  confirmed  a 
charter,  which  had  been  granted  by  Peter  Falconer  to 
a  chaplain  and  his  suooessors,  for  celebrating  divine 
worship  at  the  alter  of  St  Peter»  in  the  church  at 
Leith,  which  is  therein  described  naoa  ecclesue  Beata 
Maria  in  Leith^^lV.  That  before  the  Koformation, 
the  parson  of  the  parish  had  ceased  to  reside  at  Easter 
Restalrig,  and  had  feued  the  glebe  and  manse  and 
kirk-lands  belonging  to  the  parsonage. — V.  That  by  1st 
Act  of  the  General  Assembly,  21st  December  1560,  it 
was  provided  that  the  ministry  of  the  word  and  sacra- 
ments of  God,  and  assembly  of  the  people  of  the  hail 
parith  of  Restalrig,  be  within  the  Kirk  of  Leith ;  and  by 
Act  of  ParlialmeDt  1609,  d  25,  the  Kirk  of  Leith  was 
erected  into  a  parish  kirk,  to  be  called  thereafter  the 
parish  Kirk  of  Leith,  and  to  which  all  the  inhabitanU 
of  Restalrig  were  ordained  to  resort; — by  the  same 
itetate,  the  Kirk  of  Restalrig  was  abolished— VI.  That 
the  burying-ground  of  Restairis^  formed  part,  ezclu- 
tirely  of  the  collegiate  establishment  at  Laster  Res* 
^g>— ViL  That  there  was  no  evidence  of  the  ground 


in  question  ever  having  formed  a  parochial  burying- 
ground ;  and  there  were  other  grounds  used  for  bury- 
ing, viz.  the  Calton,  that  of  Saint  Anthony,  and  that 
of  South  Leith — VIII.  That  the  origin  of  the  So- 
ciety, called  the  Friendly  Society  of  Restalrig,  or 
more  anciently  called  the  Friendly  Contributors  for 
the  Mortcloths  of  Restalrig,  although  now  unknown, 
existed  at  least  prior  to  1728 :  and  this  was  supported 
by  books  which  had  been  kept  with  regard  to  the 
funds  of  such  Society,  from  1726  downwards,  and 
which  contained  a  record  of  the  burials,  fees  from 
mortcloths,  &c.,  and  how  the  monies  were  applied 
arising  from  such  sources^ — IX.  That  the  defenders, 
or  a  Society  under  the  same  name,  had  in  1728,  laid 
down  regulations  as  to  the  management  and  profits 
arising  from  the  mortcloths  and  burying-ground  dues, 
and  appointed  that  the  same  should  be  applied  for 
charitable  purposes. — X.  The  persons  elected  as  ma- 
nagers were  those  on!  y  connected  with  the  district ; 
and  these  had  been,  and  there  were  none  others,  mem- 
bers of  the  Society, — ^but  the  right  of  membership  was 
hereditary.— XI.  The  funds  had  been  applied,  after 
the  necessary  expenses,  to  the  support  of  the  poor  in 
the  district  and  m  the  neigh bonrhood,  in  erecting  a 
school-house,  and  supporting  a  schoolmaster  for  teach- 
ing the  children  in  that  district.— -XII.  The  funds 
were  derived  from  the  following  sources: — (1.)  Con- 
tributions made  by  the  members,  both  voluntarily  and 
as  admission-fees ; — (2.)  Dues  which  they  levied  up^ 
on  mortcloths,  according  to  certain  rates  which  were 
established  by  the  minutes  of  the  Society,  and  which  va- 
ried according  as  the  party  was  or  was  not  a  member  of 
the  institution ; — (3.)  By  exacting  dues  for  head-stones 
erected  within  the  barying-ground  ;— -(4.)  By  exact- 
ing sums  for  allowing  ground  to  be  inclosed  for  the 
exclusive  use  of  individuals  or  families ; — (5.)  By  let- 
ting the  grass  within  the  inclosed  ground,  under  cer- 
tain regulations. 

The  pursuers  denied  generally  these  averments  of 
the  defenders ;  bnt  they  were  proved  by  the  evidence 
adduced, — the  charters,  documents,  accounts  of  the 
Society,  &c.  And  the  Court,  without  expressing  any 
specific  ground  for  their  judgment,  assoilzied  the  de- 
fenders. 

First  Division. — Lorde  Ordinary,  Newton  and  Medwyn.— 
jtci»  Dean  of  Faculty  ( Hope),  Ivory.—////.  Skene,  Marshall. 
•^J.  &  J.  Patison,  and  Andrew  Scott,  W.S.,  Agents.— ^Mr 
BeU,  Clerk [J.  W.  />.] 

9M  November  1832. 

No.  55. — Jambs  Cormack,  (Harley  &  Company's 
Trustee^)  Objector^  v.  Alsxander  Campbell^  Re- 
epondenU 

Bankrupt — Sequestration— Trustee— &7ii«sfr0f  ton  hamtig  been 
awarded  againtt  both  the  eUatet  of  a  company y  and  rf  the  indivi* 
duals ;  and  a  trustee  having  been  elected  6y  the  erediiore,  who  had 
claimed  only  at  compamf'<rtdUor$  on  hoUk  elates  /  bui  the  eredi" 
tort  who  had  claimed  at  individual  crediiort,  having  voted/or  a  te- 
parate  trutiee  on  the  individual  estate  t  and  both  having  appHedta 
be  confirmed  on  the  individual  estate — Heldf  /.  That  thejormer 
was  entitled  to  be  confirmed,^^IL  That  in  claiming  on  the  indi^ 
vidual  estate  of  one  partner,  the  creditors  were  not  bound  to  de^ 
duct  what  value  might  be  expecUdJrom  the  eatdtet  bj  the  Ct^n^ 
pony,  or  of  ifte  other  partnert  at  individuals* 

Sequestration  was  awarded  on  15th  September  1831^ 
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of  the  estaten  of  David  Harley  and  Company,  as  a 
company,  and  also  of  David  Harley,  Walter  Buchanan, 
and  John  Workman,  the  individual  partners  thereof. 
At  the  statutory  meeting  for  the  election  of  a  trustee, 
on  5th  October,  the  objector  was  put  in  nomination 
for  the  office,  both  of  trustee  for  the  Company,  and 
for  the  individual  partners.     The  creditors  present 
were  all  Company-creditors,  and  their  claims  were  all 
made  oat  as  such,  with  the  exception  of  William  Mnir 
and  Walter  Brown,  creditors  on  the  individual  estate 
of  John  Workman,  and  who  claimed  as  such  only. 
The  objector,  Cormack,  was  elected  trustee  on  the 
Company  estate,  and  the  individual  estates  generally— * 
all  the  creditors,  except  Muir  and  Brown,  having  voted 
for  him.    These  latter  parties  proposed  and  voted  for 
the  respondent,  Alexander  Campoell,  as  trustee  on 
the  individual  estate  of  Workman  ;  and  both  parties 
protested  for  a  scrutiny  of  votes.    £Iach  party  hav* 
ing  presented  a  petition  to  be  confirmed  as  trustee 
on  the  individual  estate  of   Workman,   the    Lord 
Ordinary  appointed  mutual  objections  to  be  lodged  ; 
which   having  been   done,  and   thereafter  been  re- 
vised, his  Lordship  appointed  them  to  be  printed, 
and  reported  to   tlie  Court.     Campbell    pleaded — 
I.  That  it  was  competent,  and  also  expedient,  that 
there  should  be  a  trustee  upon  Workman's  individual 
estate,  different  from  that  on  the  estates  of  the  Com- 
pany.— IL  That  Muir  and  Brown  were  the  only  cre- 
ditors of  Workman,  as  an  individual,  present  at  the 
meeting ;  and  as  the  other  creditors  were  exclusively 
Company-creditors,  and  had  lodged  claims  of  debt  only 
as  such,  they  had  no  rig^t  to  vote  in  tho  election  of  a 
trustee  on  the  individual  estate. — II L  The  Company- 
creditors,  in  order  to  entitle  them  to  vote  on  the  in- 
dividual estate,  were  bound  in  their  claims,  as  ordered 
by  the  bankrupt  statute,  to  have  valued  and  deducted 
the  aecarity  they  had,  or  expected  from  the  Company 
funds,  and  also  from  those  of  the  other  individual 
partners ;  and  not  having  done  this,  they  could  not 
rote  at  all,  excepting  in  so  far  as  regarde  the  Company 
estate.     Cormack  pleaded — I.  That  it  was  neither  ex- 
pedient nor  competent  to  elect  different  trustees  un- 
der one  and  the  same  sequestration. — II.  It  was  not 
necessary  to  value  and  deduct  the  security  that  was 
looked  for  from  the  different  estates,  because  every 
partner  is,  as  a  primary  obligant  conjunctly  and  seve- 
rally liable  for  the  Company  debts. — III.  The  Com- 
pany-creditors have  a  direct  and  clear  interest  as  cre- 
ditors also  of  the  individuals,  and  are  consequently 
entitled  to  vote  for  a  trustee  upon  the  one  estate  as 
well  as  the  other. 

The  Court  on  advising,  confirmed  Cormack  as  trus- 
tee on  both  estates. 

First  Division.— ^c/.  Maidment — Alt.  John  A.  Murray, 
Cuninghame.«— W.  Bell,  &  Brown  &  Shields,  and  A.  Kennedy, 
W.S.,  Agents.— Mr  Bell,  Clerk [J.  IT.  D.] 


TEIND  COURT. 

21^  November  1832* 

The  Ibllowtng  augmentation  was  awarded  :— 

South  Leith — Presbytery  of  Edinburgh — First  Minister — 
Old  stipends  nodi&ed  1611,  IS^  cWdea  barley,  and  4^  cfaal. 


ders  of  meal,  by  and  attour  J6167  Scots  in  lieu  of  manse  rent, 
and  jS12  Sterling  for  Communion  Elements. — Stipend  modi- 
fied of  this  date,  25  cbalders  victual,  half  meal  and  half  barley, 
and  £20  Sterling  for  Communion  Elements, — being  an  augmeu- 
tation  of  three  chalders,  minus  j£5,  18.  4.  of  money. 


COURT  OF  JUSTICIARY. 

I2th  November  1832. 

No.  57.— The  King  v.  Jambs  Hendersok,  and 
William  an*d  Hugh  Brown. 

Libel — Proof— Competency — Circumstances  in  which  the  word 
"  or**  was  not  held  to  be  disjunctioe,  so  as  to  create  iwo  loci 
delicti. — //.  That  combination  not  having  been  libelledy  it  was 
incompeteal  to  interrogate  a  witness,  whether  one  of  tite  }tantU 
was  a  member  of  an  association  of  colliers,  firmed  in  order  to 
raise  their  wages, — ///.    That  a  person  who  admitted  that,  on  a 

firmer  trial  against  the  same  parlies,  fir  a  simitar  ojfencf,  he  had 
sworn  filsely,  through  Intimidation  and  fiar  of  his  lifCf  if  he 
spoke  truth,  was  an  admi^sible  witness,  and  that  it  was  fir  Ike 

jury  to  judge  of  the  credib'dity  of  his  testimontf. 

The  paneiss  were  indicted  at  common  law,  and  like- 
wise on  the  Statute,  10th  Geo.  IV.  c.  SB,  for  assanit, 
and  for  cutting  and  maiming  James  Harvey,  to  the 
effusion  of  his  blood.  William  Brown  and  llender- 
ifon  had  been  previously  tried  for  the  same  crime, 
committed  on  the  body  of  James  Howatson,  and  on 
that  occasion  James  Harvey  Wcis  called  as  a  witneis, 
and  committed  for  perjury,  on  the  motion  of  the  Soli- 
citor-General, who  thereafter  gave  up  the  case,  {vid, 
antea,  Vol.  IV.  p.  591).  At  the  second  trial,  for  as- 
saulting Harvey,  it  was  objected  to  the  libel,  that 
there  were  two  loci  delicti  libelled,  as  far  as  could  be 
gathered  from  the  minor  proposition  at  comoion- 
law, — the  first  member  of  which  set  forth,  that  the 
prisoners  committed  the  assault 

"  near  to  the  house  situated  at  Mossneuk,  or  Mossneuk  How, 
in  the  parish  of  Old  Monkland,  and  county  of  Ijauark,  tlien, 
and  now  or  lately  occupied  by  James  Howatson  or  Hotscn, 
collier,  now  or  lately  residing  there.  Or  on  or  near  to  the  road 
leading  from  the  town  of  Airdrie  to  Mossneuk,  or  Mossneuk 
Row,  aforesaid,  and  at  or  near  to  a  part  thereof,  distant  fpom 
the  west  end  of  Mossneuk,  or  Mossneuk  Row,  aforesaid,  from 
20  to  100  yards,  or  thereby  ;'* 

But  tben,  the  alternative  minor  proposition  nnderthe 
statutory  charge  only  stated,  *'  oroUierwise,  time  and 
place  above  libelled,'  &c  Now,  to  which  of  the  ^t 
did  the  statutory  charge  apply  ?  Was  it  to  Howatoon's 
house  ?  or  was  it  to  a  place,  on  or  near  the  road  lead- 
ing from  Airdrie?  Tne  word  "or**  was  disjunctive, 
in  the  proposition  applicable  to  the  common-law. 
Answered — There  was  only  one  locus  deiiai  in  the 
common-law  charge.  The  Court  repelled  the  objection. 
Harvey  having  been  called  as  a  witness,  it  was  ob- 
jected-^Tbat  he  was  inadmissible^  in  respect  that,  at 
the  former  trial,  he  had  grossly  prevaricated  on  oath, 
and  had,  at  the  instance  of  the  Solicitor-General,  been 
committed,  for  perjury,  to  jail,  where  he  had  remained 
ever  since.  These  facts  were  proved  by  the  record 
of  that  trial :  That  the  public  prosecutor,  in  these 
drenmstanoes,  was  not  entitled  to  adduce  him  as  a 
witness  against  the  prisoners.  Answered— The  whole 
amonnt  of  the  objection  is,  that  on  another  trial,  Har- 
vey made  such  statements,  as  induced  the  public  pro- 
secutor to  accuse  him  of  perjury,  but  of  which  he  has 
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mude  nothing.    He  is  not  convicted  of  the  charge,    it 
eannot  discjiialify  the  witness. 

Lord  Jntitee-Qerk, — The  mere  commitment  and  accusation  of 
perjury  could  not  disqualify  Hsrrey  aa  a  witneM.  The  panela 
Blight  examine  him  i'm  initiaiibm. 

Lord  Me»iowbauk  thought  if  the  party  declared  that  he  had 
prevaricMted.  it  would  be  a  question,  whether  that  would  be  an 
objection  to  bis  admissibility  or  to  his  credibility. 

Harrey  haring  been  examined  fit  initialibus^  sworoi 
that  on  the  former  trial  he  spoke  falsely  in  various 
instances,  but  that  it  was  through  intimidation ;  for 
he  thought  his  life  in  danger  from  the  colliers,  if  he 
spoke  the  truth. 

The  Court  was  of  opioion>  that  the  admission  of 
the  witness,  that  he  swore  falsely,  must  be  taken  to- 
gether with  the  qualification,  that  it  was  under  inti- 
midation, and  that  his  evidence  might  gt>  to  the  jury  ; 
and  it  was  for  them  to  judge  whctner  they  should  be- 
Here  it.  The  witness  having  then  been  asked  if  he 
knew  that  Henderson,  one  of  the  panels,  was  a  member 
of  the  association  of  colliers,  for  the  purpose  of  getting 
ap  their  wages  ?  Objected — There  is  nothing  about 
combination  in  the  indictment.  The  question  is  in- 
competent. Answered — The  charge  is  of  a  malici- 
ous nature,  and  any  question  to  show  the  animus  is 
relevant.  The  objection  was  sustained.  The  parties 
thereafter  pleaded  guilty,  and  had  sentence  of  trans- 
portation. 

Mt,  Solidtor-General  (Cockbum),  and  John  8.  Stewart.-*- 
JU.  P.  Robertson  and  James  Anderson. — David  Cleghora, 
W.5.,  Crown  Agent,  and  John  MOill,  S.S.C.,  for  Panels.— 
JusUciary  Clerk — \J.  W,  H.] 

COURT  OF  SESSION^ 
INNER-HOUSE. 
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7M  November  1832. 

No,  58. — Patrons  of  Cowan's  Hospital,  Pursuers, 
V.  Amdebson,  Robertson  &  CARMicuAEii,  Dfjeri' 
ders. 

Factor— Cautioner — Mora — Held,  that  cautionen  for  due  per^ 
formance  ofdtity  6y  a  factor^  appointed  to  draw  the  renti  andjeu' 
dutiett  and  manage  the  expenset  of  an  hotpital,  which  it  had  been 
the  practice  to  iupport  betioeen  terms  bu  bills  dUcounied  by  the 
fa^OTt  to  be  retired  when  the  renti  of  the  hospital  fdl  due,  were 
liable  in  the  balance  due  upon  the  factor's  accountst  which  debited 
him  with  these  bill  transactions,  so  Jar  as  applied  to  the  use  oftlie 
hospital. 

The  Magistrates  of  Stirling,  who  were,  along  with 
the  first  minister,  Patrons  of  Cowan*s  Hospital,  the 
revenues  of  which  were  rents  and  feu-duties,  amount- 
ing to  about  JC4OOO9— ordained  by  act  of  council,  20th 
May  1786, 

"  That  the  present  and  future  factors  upon  the  town  and  Hos- 
pital's funds,  shall  forthwith  collect  the  whole  arrears  due  to  the 
town  and  Hospitals,  and  shall  in  future  do  exact  diligence  for 
recovery  thereof,  by  charging,  arresting,  poinding,  and  imprison- 
ing the  debtors  within  three  months  after  each  term  of  payment 
at  farthest,  with  certification  that  if  any  treasurer  or  factor  rails  or 
neglects  strictly  to  put  this  act  iu  execution,  be  and  his  caution- 
ers shall  be  iiable  personally  for  the  said  debts,  and  shall  not  be 
entitled  to  credit  in  their  accounts  for  the  same.** 

At  the  aannal  election  of  a  roaster  or  factor  for  the 
Vol,  V. 


Hospital,  in  October  1825,  they  appointed  John 
Anderson,  grocer,  who  had  been  frequently  appointed 
factor  before.  Subsequent  to  his  appointment,  the 
factor  was  in  the  habit  of  supplying  the  pensioners 
with  goods  instead  of  money,  and  of  discounting  bills 
connected  with  the  management  of  the  Hospital,  and 
he,  in  particular,  discounted  and  renewed  bills  with  the 
Stirling  Bank,  by  the  authority,  or  with  the  concur* 
rence  of  the  patrons,  during  both  years  of  his  factory. 
One  of  the  defenders,  and  the  father  of  the  other,  be<^ 
came  his  cautioners,  by  a  bond,  providing : 

"  That  T,  the  said  John  Anderson,  shall  truly  and  faithfully 
exercise  the  foresaid  office  of  factor  on  the  foresaid  Hospital,  and 
do  exact  diligence  for  the  recoTering  the  debts  and  rents  owinf 
to  the  said  Hospital,  as  factors  by  the  lawa  and  practice  of  thia 
kingdom  are  bound  to  do,  and  as  I  am  bound  to  do  by  my  no- 
mination foresaid,  and  more  particularly,  that  I  shall  do  such 
diligence  for  recovering  said  debts  and  rents,  by  charging,  arrest- 
ing, poinding,  and  imprisoning  the  debtors,  if  necessary,  within 
three  months  after  each  term  of  payment  at  &rthest,  and  failing 
my  doing  so,  that  I  and  my  aaid  cautioners,  and  our  foresaids* 
shall  be  liable  personally  for  the  said  debts  and  rents,  and  shall 
not  be  allowed  to  take  credit  in  our  accounts  for  the  same,  in 
terms  of  the  act  of  the  patrons,  of  date  the  20th  day  of  May  1788 
years :  and  that  I  shall  keep  a  regular  cash-book,  on  the  debit 
aide  whereof  I  shall  enter  all  the  monies  received  by  me  aa  fac- 
tor foresaid,  and  on  the  credit  side  whereof  all  the  money  dis- 
bursed for  the  Hospital,  and  shall  also  keep  a  regular  ledger. 
As  also,  I  shall  make  up  faithful,  just,  and  true  accounts  to  the 
said  patrons  and  their  successors  in  office,  not  only  of  my  intro- 
missions with  the  said  rents  and  revenues  of  and  belonging  to  the 
aaid  Hospital,  and  that  as  well  for  the  year  above  mentioned,  as 
for  bjrgone  rents,  but  also  of  any  farther  intromissions  with  the 
said  renta  and  revenues  as  I  may  have  hereafter,  until  my  ac- 
counts are  made  up  and  presented  to  the  said  patrons,  and  that  I 
sbaU  make  up  my  accounts  concerning  my  intromissions  foresaid 
whenever  I  shall  be  appointed  so  to  do  by  the  patrons  present 
and  to  come,  and  then  shall  make  punctual  payment  to  them  and 
their  successors  in  office,  of  what  balance  may  be  by  them  found 
due  by  me  the  said  John  Anderson,  of  my  intromissions  fore- 
said, whenever  I  shall  be  appointed  »o  to  do,  and  that  under  the 
penalty  of  j8100  Sterling  money." 

Anderson  was  re-«ppointed  in  October  1826,  and  a 
similar  bond  was  given.  He  received  in  1825,  a  ba- 
lance from  M'Intosh,  the  former  factor,  and  through- 
out he  engaged  in  a  variety  of  transactions,  which  need 
not  be  detailed  farther  tnan  they  are  stated  in  the 
note  of  the  Lord  Ordinary..  Adam,  a  tenant  of  the 
Hospital  in  the  farm  of  Moirtown,  fell  into  arrear 
of  rent  for  crop  1826*  Anderson  sequestrated,  but 
recovered  part  only  of  the  debt.  Another  tenant, 
Robertson,  was  sequestrated  in  August  1827 :  And 
the  trustee  on  his  estate  granted  to  Anderson  a  bill 
for  the  rent  due  at  Candlemas  and  Whitsunday  1828» 
subsequent  to  hia  removal  from  the  factorship,  which 
occurred  in  November  1827.  This  bill  Anderson  kept 
and  discounted.  Anderson  produced  his  accounts 
for  examinatioa  in  October  1828,  immediately  before 
his  bankroptv.  And  the  auditors  of  the  bnrgh  re^ 
•ported  a  oaiance  of  nearly  £500  as  due  by  him* 
Abont  the  same  time,  the  defenders,  his  caotioaers» 
were,  for  the  first  time,  informed  of  the  state  of  mat* 
tars*  'And  in  January  1829,  the  pursuers  brought  an 
action  against  the  defenders  for  £493,  14.  7.,  the  001^ 
rected  balance  ultimately  brought  out  against  Ander- 
son. The  cautioners  gave  in  defences.  The  pursuers 
pleaded — I.  Under  the  bonds  of  caution  here  in  ques- 
tion, the  defenders  became  cautioners  for  the  fulfil* 
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ment  of  every  obligation  undertaken  by  Anderaon* 
the  principal  party. — II.  Anderson  and  his  cautioners 
are  alike  liable  for  the  balance  here  sued  for,  as  re- 
snltinff  from  the  failure  of  the  former  duly  to  fulfil 
bis  obligations  in  the  exercise  of  the  proper  duties  of 
his  office. — III.  Even  if  the  cautioners  snould  not  be 
held  liable  for  the  balance  arising  from  the  intromis- 
sions of  Anderson,  they  would  be  responsible  for  the 
sums  which  he  failed  to  recover,  by  neglect  of  his 
obligration  to  do  diligence,  and  for  the  value  of  the 
bill  which  he  improperly  retained  at  the  expiry  of  his 
office,  instead  of  handing  it  over  to  his  successor. 

The  defenders  pleaded — I.  Under  the  circumstances 
admitted  by  the  pursuers,  and  condescended  on  by  the 
defenders ;  and  in  particular,  that  Anderson  was  per- 
mitted to  carry  on  a  system  of  truck  with  the  funds 
of  the  Hospital,  and  was  sanctioned  and  encouraged 
in  raising  money  by  means  of  wind  bills,  and  no  con- 
trol exercised  over  him  in  the  administration  of  his 
office,  the  defenders  have  been  discharged  ft'om  all 
liability  under  the  bonds  libelled. — II.  The  pursuers, 
by  re-electing  Anderson,  and  taking  the  second  bond 
from  the  defenders,  necessarily  held  forth  that  they 
had  cleared  accounts  with  him ;  and  therefore  they 
are  not  entitled  to  insist  against  the  defenders  for  any 
arrears  which  may  be  due  by  Anderson  under  the 
first  bond. — III.  The  defenders  are  discharged  from 
liability  under  the  second  bond,  by  the  pursuers  hav- 
ing concealed  circumstances  material  to  be  known  by 
the  defenders,  in  undertaking  a  cantiunary  obligation 
of  the  nature  libelled. — IV.  The  defenders,  under  any 
view  of  the  case,  are  not  liable  to  account  for  Ander- 
son's intromissions,  except  with  the  rents  and  feu- 
duties. — V.  The  defenders  are  entitled  to  credit  in 
the  accounting  for  all  payments  made  by  Anderson, 
from  whatever  source  derived,  and  the  pursuers  are 
not  entitled  to  place  to  the  debit  of  the  defenders  the 
suras  borrowed  by  him,  in  order  to  make  these  pay- 
ments. The  sums  so  borrowed  may  entitle  the  lend- 
ers to  claim  against  Anderson  and  the  pursuers,  but 
the  pursuers  have  no  claim  whatever  for  these  sums 
against  the  defenders,  and  cannot  relieve  themselves 
by  demanding  repayment  from  the  defenders,  who 
never  came  under  any  obligation  of  relief  in  regard 
to  money  borrowed  by  them  and  Anderson. — VI. 
Although  Anderson  may,  as  an  intromitter,  be  liable 
for  any  balance  received  by  him  from  M'lntosh,  the 
former  factor,  on  behalf  of  the  pursuers,  and  also  for 
the  rent  of  Robertson,  alleged  to  have  been  paid  to 
him  by  anticipation,  yet  the  defenders  as  cautioners, 
cannot  be  made  liable,  under  the  bonds  libelled,  for 
these  intromissions. — VII.  It  was  not  imperative  on 
Anderson  to  execute  diligence  to  any  greater  extent 
than  what  he  did  against  Adam ;  and  the  pursuers 
have,  by  their  own  conduct  in  regard  to  Adam,  ex- 
cluded themselves  from  insisting  on  a  rigid  perform- 
ance of  the  clause  of  the  bond  relative  to  diligence. 

The  Lord  Ordinary,  before  answer,  remitted  to  an 
•ceountant,  7th  December  1830, 


.**  to  make  up  a  state,  showing  the  sums  which  came  into  the  hands 
of  the  defender,  John  Anderson,  by  means  of  bills  discounted, 
or  loans  effected  on  bonds,  and  the  application  of  these  suras  so 
received,  and  the  balances  at  the  re/specrive  periods  of  caisiog    I 


money  by  the  said  bills  and  bonds,  and  the  ultimate  bakoce  a^ 
rising  from  the  said  John  Anderson's  intromissions  with  the 
rents  and  revenues  of  the  Hospital,*'  &c. 

A  discussion  ensued  on  this  report  of  the  account- 
ant, who  brought  out  a  balance  of  £410,  14. 4.,  aadue 
to  the  pursuers.     Cases  were  given  in.    And, 

«  The  Lord  Ordinary  (1 5th  May  1832,)  having  considered 
the  revised  cases  for  the  parties,  and  advised  the  cause,  repels 
the  defienres,  and  decerns  against  the  defenders  for  fonr  bun^ 
dred  and  ten  pounds  fourteen  shillings  and  fourpence  elevet^ 
twelfths,  with  inteiest  from  the  term  of  Michaelmas,  eighteen 
hundred  and  twenty-seven;  finds  expenses  due,  allows  an  ac- 
count thereof  to  be  given  in,  and  remits  the  same  to  the  audi- 
tor to  be  taxed,  and  to  report — Note, — It  does  not  appear  to 
the  Lord  Ordinary,  that,  consistently  with  our  form  of  process, 
it  is  possible  to  take  into  view  any  statements  not  mentioned 
on  the  record.     £ven  if  this  were  consented  to  by  the  parties, 
there  would  be  difficulty  in  doing  so ;  but  there  is  none  where 
there  is  no  such  consent ;  and  there  is  the  less  regret  for  en- 
forcing  this  necessary  rule  of  law  in  the  present  instance,  as  it 
appears  that  the  circmnstance  about  the  fishings  was  known 
and  explained  at  the  meeting  of  Anderson's  creditors.      The 
Lord  Ordinary  does  not  see  anv  room  for  applying  to  this 
case  the  principles  which   have  in  some  cases  prevented  the 
enforcing  of  bonds  of  cautionary.     He  sees  nothing  in  the  cir- 
cumstance  of  the  pensioners  purchasii^  their  groceries  from  the 
factor ;  nor  in  bis  being  authorised  to  raise  money  by  bills  till 
the  rents  came  round  ;  nor  that  one  bill  was  at  the  termination  of 
the  said  bond  lying  over  dishonoured,  as  it  was  duly  retired  soon 
after ;  nor  that  bis  books  were  not  very  regularly  kept,  as  nona 
of  the  accountants  have  reported  any  difficulty  arising  from  this 
cause ;  nor  in  not  having  sooner  called  him  to  account,  consi- 
dering' that  his  appointment  continued  only  for   two  years. 
The  last  point  is  that  on  which  the  Lord  Ordinary  has  felt 
most    difficulty.     His  office  ceased  in  November   1627 ; — he 
makes  considerable  payments  to  the  Magistrates  for  fishings  after 
this  period,  and  his  accounts  are  examined  by  the  Patrons  of 
Cowan's  Hospital,  only  in  October  1828,  immediately  on  the  eve 
of  his  bankruptcy.     But  some  time  would  necessarilv  elapse  be- 
fore his  accounts  could  be  pandered.     This,  indeed,  is  taken  for 
granted  in  the  bond  itself.     Besides,  the  pursuers  state,  and  it  is 
not  denied,  nor  likely  to  be  untrue,  that  they  repeatedly  made 
demands  for  his  accounts* — that  he  constantly  assured  them  there 
was  no  balance  due  by  him,  which  would  naturally  throw  them 
more  off  their  guard.     Farther,  as  to  this  matter  of  rendering 
accounts,  it  seems  scarcely  possible  to  hold  that  nothing  is  in- 
cumbent on  the  cautioner  himself.     He  is  entitled  to  see  that 
the  party  for  whom  he  is  cautioner  does  his  duty  in  this  re- 
spect ;  and  to  this  extent  he  seems  bound,  at  least,  to  share  with 
the  other  party  the  trouble  of  attending  to  his  own  interest. 
It  is  in  those  particulars  chiefly  where  he  has  not  the  same  means 
of  information  as  the  other  party,  and  where  this  party  ought  to 
supply  that  information  to  him,  that  this  party  has  been  held  not 
entitled  to  operate  on  his  bond,  where  there  has  been  any  failure 
on  his  part  as  to  such  particulars.     As  to  the  defeuces  on  which 
the  cautioners  mainly  rely,  the  Lord  Ordinary  entertains  no 
doubL     By  the  bond,  they  became  bound  that  Anderson  *  should 
truly  and  biithfuUy  exercise  the  foresaid  office  of  factor  on  the 
foresaid  Hospital.'     And  as  it  was  customary  to  meet  the 
weekly  payments  to  the  pensioners  and  other  current  expenses, 
by  raising  money  by  discounting  bills  till  the  half-yearly  rents 
became  payable,  it  does  not  seem  a  sound  plea  that  all  paymenta 
are  to  be  charged  against  the  rents,  and  that  the  money  raised  by 
discount,  though  paid  away  for  the  purposes  of  the  Hospital,  are 
not  to  be  taken  into  view.     On  the  contrary,  the  Lord  Ordinary 
is  of  opinion,,  that  when  the  factor  was  authorized  to  discount  a 
bill  when  he  waa  in  advance  fur  the  Hospital,  that  he  must  be 
held  to  have  discharged  the  debt  then  due  to  himself  out  of  the 
money  so  received  from  the  bank,  just  as  if  he  had  received 
it  directly  from  hL^  employers.     And  further,  that  although  out- 
lays on  building  farm-offices  and  repairs  should  in  the  ordinary 
case  be  advanced  by  the  factor  out  of  the  rents,  yet  money  may 
either  be  given  or  raised  by  discount  for  that  purpose,  if  there  be 
other  claims  to  exhaust  the  rents,  and  the  factor  and  his  cuj* 
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tioner  maiit  be  liable  for  tbe  due  application  of  tbe  money  so 
iftised.     Tbas  it  appears,  that  at  81  at  December  1825,  tbe  fac 
tor  was  in  advance  £164,  1.  1.  ten-twelftbtf;  but,  of  that  date, 
ke  obtained  authority  to  discount  a  bill  for  £500,  on  tbe  nar- 
ntife  that  tbe  patrons  understood  he  was  short- of  funds  to  ear- 
ly on  the  expenditure  of  the  Hospital,  until  the  Candlemas  rents 
ome  in.     He  discounted  this  bill  accordingly;  and  the  patrons 
are  entitled  to  hold,  not  only  that  the  £1 64  was  di^icharged  by  it, 
h«t  al«o  all  the  payments  till  the  Candlemas  rentf  came  in,  and 
forthe«e  rents  accordingly  then  paid,  a  discharge  must  be  found- 
sot  in  rfae  previous  payments,  but  in  subsequent  ones.     In  like 
manner,  by  a  minute,  II th  August  1826,  he  in  authoriM  to  dis- 
count a  bill  for  j£800,  to  take  up  another  bill  of  £300,  and  to 
meet  *  demands  upon  the  Hospital,  chiefly  from  the  expense  of 
the  farm-steadings  now   in  progress.*     The  latter  payments 
seea?  as  legitimate  articles  of  discharge  for  the  sum  raised  by 
discount,  as  the  bill  for  £300.     This  was  the  view  of  the  rase 
orii^inally  pleaded,  and  the  remit  was  made  to  the  accountant  to 
avertain  the  effect  of  it     The  report  did  not  fully  meet  the 
object  of  the  remit — probably  from  some  inaccuracy,  by  the  Lord 
Ordinary,  in  tbe  expression  of  the  terms  of  the  remit.     But  the 
tatement  in  the  case  for  the  pursuers  (99),  which  seems  fully 
warranted  by  the  accounts  in  process,  renders  it  unnecessary  to  put 
the  parties  to  the  expense  of  a  second  remit     The  bond  covers 
the  payment  of  anticipated  rent  actually  received.     As  to  the 
■mail  sum  of  unrecovered  arrears,  £4,  17.  5.,  the  obligation  to 
do  diligence  is  clear,  and  no  good  defence  is  stated  for  not  doing 
it" 

The  cautioners  reclaimed.  At  advising,  they  pleaded, 
tjUer  alia.  That  where  a  bond  of  caution  proceeded  on 
a  special  narrative  of  the  nature  of  the  obligation,  that 
narrative  formed  a  limitation  of  the  liability ;  and  that 
although  there  might  be  nothing  wrong  in  the  conduct 
of  the  patrons,  in  putting  money  in  other  ways  into  the 
hands  of  the  factor,  the  cautionary  obligation  could 
not  be  extended  to  such  transactions. 

Lord  Cringletie  saw  that  the  difficulty  just  arose  from  the  fac- 
tor  havini^  mixed  up  the  money,  arising  from  bonds  and  bills  for 
tbe  use  of  the  Hospital,  with  the  other  funds.  But  the  money 
rai&ed  was  applied  to  tbe  support  of  the  poor  people.  If  it  was 
alleged  to  have  been  expended  otherwise,  it  must  go  out  of  the 
Hospital  books,~and  if  it  did,  then  there  was  just  the  balance  of 
tbe  rents  left  He  supposed  that  the  defenders  relinqaished  tbe 
plea,  that  they  were  not  liable  for  the  debts  of  the  former  fac- 
ton.  The  cautioners  were  as  much  bound  to  look  after  their 
own  interest,  as  the  person  to  whom  the^  were  bound  as  cau- 
tionem.  He  thought  the  cautioners  not  liable  for  extra  funds  as 
iserely  raised,  but  liable  for  them  as  applied  to  the  Hospital — 
and  tbe  £410  arose  from  the  rents.     He  would  adhere. 

Lord  Gienlee  observed,  that  the  whole  balance  here  arose 
from  an  intromission  with  the  rents,  to  an  amount  beyond  what 
the  factor  had  paid  out  of  them.  If  you  excluded  from  the  dis- 
rbarge,  sums  for  repairs,  &c,  the  balance  of  £500  would  be 
left.  But  if  £1097  for  repairs  were  set  off.  it  would  meet  the 
other,  and  leave  a  balance  of  £500,  imputable  only  to  tbe  rents. 
He  was  satisfied  that  the  bills  were  out  of  the  question,  and  fully 
accoanted  for. 

Tke  Lord  JutHce -Clerk  thought  that  the  authorities  as  to  cau- 
tionary  obligations  had  no  apptication  to  tbi^  case.  He  would 
adhere. 

The  Court  refused  the  note. 

Authorities  for  Defenders.— Bell,  I  363.  Smith  «.  Bank  of 
^tland;  Dow,  L  ^90,  and  Utb  January  1829.  Thomson  e. 
Bank  of  Scotland,  as  decided  in  House  of  Lords,  II th  June 
1824.  Duncan  v.  Porterfield,  Idth  December  1826.  Forbes  v, 
WeUh,  10th  June  1629.  Mein  e.  Hardie,  19th  January  1890. 
Leith  Bank  o.  BeU,  11th  May  1830. 

Second  Division. — Lord  Ordinary,  Medwyn. — Ad.  Keay,  A. 

Dttolop Aii.  Dean  of  Faculty  (Hope),  Shaw.— John  Patten, 

W.S.,  and  Jolin  Campbell,  W.S.,  Agents.  — Mr  Thomson, 

Clcrlc.^[r.  C] 


2Sd  November  1832. 
No.  59. — Andrew  Jamiesov.  Punver^v.  Jame9 

Grahame,  Defender, 

Bill  of  Exchange  —Value— Proof —Writ  or  Oath— OrVcwm* 

ttancet  which  were  found  not  ivfficient  to  warrant  any  departure 

from  the  rule  of  law  regarding  the  proof  of  non'Onerosity  in  a  bill* 

The  defender  granted  to  hiu  brother  PrancU  Graham,' 
Ist  Aagutft  1825,  a  promissory-note  atone  day,  for  £500 
▼alue,  which  the  latter  indorsed  to  the  pursuer,  who 
raised  an  ordinary  action  upon  the  note,  I2t]i  Febraary^ 
1831,  pleading — ^1.  Want  of  value  can  only  be  proye4 
scripio  vel  juramento,  of  the  bolder  of  a. promissory- 
note,  or  bill  of  exchange. — II.  There  being  on  record 
no  statement  that  the  said  promissory-note  was  im- 
properly obtained,  and  no  intelligible  reason  for  his 
subsicribing  and  delivering  the  same  to  Mr  Francis 
Grahame,  the  defender's  averments  are  irrelevant.— 
III.  Mr  Francis  Grahame  having  given  value  for  the 
promissory-note,  it  is  jus  tertii  to  the  defender  to 
inquire  for  what  causes  and  considerations  the  sai^e 
was  transferred  to  the  pursuer. — IV.  At  any  rate,  the 
pursuer  is  entitled  to  recover  the  contents  of  the  said 
note,  and  acc<»unt  for  tbe  same  to  Mr  Kraser,  the  cre- 
ditor of  Mr  Francis  Grahame.     The  defender  plead- 
ed— I.  Tbe  note  in  question  having  been  granted  with- 
out value,  and  on  the  supposition  that  advances  had 
been,  or  would  be  made  by  Mr  Francis  Grahame  to 
its  amount,  while  no  such  advances  were  made,  no 
claim  is  competent  in  virtue  of  said  note. — IL  As  the 
pursuer  is  the  clerk   of  the  agent  for  Mr  Francis 
Grahame,  and  as  he  has  not  specified  any  value  which 
he  gave  for  the  note,  he  cannot  be  in  a  better  situation 
than  the  indorser;  and  as  the  indorser  could  have 
made  no   deoNind   on   it,   under    the  circumstances 
which  have  been  detailed,  neither  can  the  pursuer. — 
III.  The  pursuer  having  been  in  the  knowledge  of  all 
the  circumstances,  and  in  fact,  a  conjunct  and  confi- 
dent person,  was  not  warranted  to  accept  of  an  in- 
dorsation to  the  note  pursued  for,  in  order  to  elide  any 
relevant  defence  against  tbe  drawer,  even  though  he 
had   paid   value  for  it. — IV.   Mr  Francis   Grahame 
having  acceded  to  the  trust-deed  executed    by  his 
brother  in  1828,  was  not  entitled,  even  though  the 
note  in  question  had  been  granted  for  value,  to  take 
any  separate  measures,  either  by  indorsing  the  note, 
or  by  means  of  arrestment,  to  give  himself  a  prefer- 
ence, and  thereby  impede  the  recovery  of  the  defen- 
der's funds. 

"  The  Lord  Ordinary  (19th  June  1832,)  having  heard  the 
counsel  for  tbe  parties,  and  considered  the  closed  record,  and 
whole  process.  Finds  that,  in  the  circumstances  of  this  case,  as 
appearing  from  the  record,  the  pursuer  has  no  better  right  than 
Mr  Francis  Grahame,  the  indorser  of  the  bill  libelled  had :  Finds 
thai  tbe  averments  of  the  defender,  in  regard  to  the  cau^^e  of 
acceptance,  are  not  of  such  a  kind  as  to  entitle  him  to  a  parole 
proof  of  them ;  but  Finds  that  the  bill  must  lie  held  to  have 
been  accepted  to  Mr  Francis  Grahame  by  the  defender  for  value, 
unless  the  defender  will  prove,  b^  his  writ  or  outh,  that  there 
was  no  value :  Therefore,  appoints  the  cause  to  be  enrolled, 
that  the  defeader  may  say,  whether  he  craves  a  proof  by  the  writ 
or  oath  of  Mr  Francis  Grahame. — Xote. — The  Lord  Ordinary  is 
satisfied  by  the  record,  that  the  bill  was  indorsed  to  the  pursuer 
merely  as  a  hand  to  recover  the  money,  and  pay  it  over  either  Co 
Mr  Francis  Grahame  himself,  or  to  Mr  Fraser,  as  a  payment  to 
account  of  Mr  Fninci^  Grahame — nu  value  being  given  for  the 
indor.sation  by  any  borly ;  but,  on  the  other  hand,  it  seems  ta 
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the  Ix>rd  Ordinary,  tbat  the  BVerment  of  the  defender,  that  the 
bill  was  obtained  by  Mr  Francis  Grahame  without  value,  by  pre* 
tending  payments  which  were  not  made,  is  not  a  sufficient  aver- 
ment to  take  the  case  out  of  the  ordinary  rule." 

The  defender  reclaimed.     At  advising, 

The  Lord  Justice-Clerk  stated,  that  the  Court  could  not,  on 
any  such  grounds  as  appeared  ^  in  the  record,  overturn  the  es- 
tarashed  rule  of  law  on  the  subject. 

The  Court  adhered,  and  remitted. 

Second  Division. — Lord  Ordinary,  Mackenzie. — Jet,  P.  Ro- 
bertson, Maidment — Aft.  Keay,  Small  Keir. — J.  J.  Fraser,  & 
John  Brown,  Agents. — Mr  Ferguson,  Clerk. — [T.  C,'\ 

2Sd  November  1632. 

No.  60. — John  Paul,  Pursuer^  v.  LiviNGSTOMft'a 
Trust BESy  &c.y  Defenders. 

Ezpenscs— Trustee  ^-TVui/tfieJ  under  a  truit-teitlemfni  kaving 
delayed  payment  of  a  debt  which  they  had  aeknovdedged,  und 
having,  by  that  dehy,  and  the  neglect  of  an  offer  to  wUhdraw  an 
action  Jbr  the  debt  on  a  fresh  assurance  of  payment,  caused  that 
action  to  be  brought  into  Court'^Held,  thcU  although  they  paid  th§ 
debt  almost  immediately  therenfteTf  they  were  liable  in  expeauM 
$0  the  pursuer, 

John  Paul  brought  against  the  defenders,  6th  May 
1831,  an  action  of  furthcoming  upon  two  arrestments 
used  in  the  bands  of  the  trustees  of  Livingstone,  and 
of  Ronaldson  and  Taylor,  respective  purchasers  of 
two  houses  l>elonging  to  the  trust-estate,  for  obtain- 
ing payment  of  the  contents  of  a  protested  bill  for 
£90,  one  to  him  by  Daniel  and  Alexander,  sons  of 
the  deceased  truster,  on  the  ground  that,  at  the  dates 
of  the  arrestments,  they  had  a  beneficial  interest  in 
the  trust,  and  the  trustees  had  funds  in  their  hands. 
In  December  1830,  application  for  payment  had  been, 
on   the  part  of  the  pursuer,  made  to  the  manage 
ing  trustee,  who  agreed  by  letter  to  answer  the  de- 
mand, whenever  authorised  by  Daniel  Livingstone, 
the  indorser,  to  do  so.    And,  on  the  4th  of  January 
1831,  Daniel  wrote  to  the  trustee,  authorising  theoay- 
inent.     The  heritable  subjects  were  sold  to  Ronaldson 
and  Taylor,  19th  January  1831.    The  bill  fell  due, 
and  was  protested  in  March,  and  the  subsequent  ar- 
restments were  of  dates  12th  March  and  22d  April 
183 1 .     Neither  purchaser  had  then  paid  his  price.   Be- 
fore calling  the  furthcoming,  the  pursuer  oflJBred  not 
to  call  it,  if  he  should  obtain  next  day  a  written  as- 
surance of  payment.    This  o£Per  was  not  attended  to. 
But  the  debt  was  paid  8th  June  1831.     Taylor  did 
not  appear. — Ronaldson  pleaded  that  he  was  debtor 
merely  to  the  trust-estate. 

<•  The  Lord  Ordinary  (dOth  May  1832,)  having  heard  counsel 
for  the  respective  parties ;  In  respect  the  only  remaining  point 
for  determination  is  that  of  expenses,  Finds  the  trustees  oJP  the 
Lite  Alexander  Livingstone,  and  others,  liable  in  expenses  to  the 
pursuer ;  allows  an  account  thereof  to  be  given  in,  and  when 
lodged,  remits  the  same  to  the  auditor,  to  tax  and  report ;  and 
quoad  the  defender  Honaldson,  assoilzies  him  from  the  conclu- 
sions of  the  action,  and  decerns  :  Finds  the  pursuer  liable  to 
bim  in  such  separate  expenses  as  he  can  instruct  he  has  incurred ; 
allows  an  account  of  these  to  be  given  in,  and  when  lodged, 
rsmica  the  same  to  the  auditor,  to  tax  and  report." 

The  trustees  reclaimed;  but  the  Court  adhered, 
with  additional  expenses. 

Second  Division.  —  Lord  Ordinary,  Medwyn.  —  jfet.  D. 
M*Neill.— i#ft.  P.  Robertson.— Charles  M'Dowall  and  William 
Pollock,  AgeatL^Mr  Thorason,  Clerk.— [T.  C] 


2Sd  November  1832. 

No.  61. — Mrs  Ross,  Petitioner. 

Factor  loco  tntoris — Pupil — Minor — A  factor  loco  tntoris,  on 
the  application  of  the  mother,  together  wifh  a  tubseguent  minute 
of  consent  by  a  daughter  more  than  twelve  years  old,  appointed 
to  that  daughter,  as  well  as  to  another  under  twehe* 

Mrs  Ross  presented  a  petition  for  the  appointment 
of  a  factor  loco  iutoris  to  her  children.  One  of  them, 
a  daughter,  was  more  than  twelve  years  old.  On 
moving  the  petition, 

The  iMrd  Justice-Clerk  doubted  whether  the  Court  had  power 
to  appoint  a  factor  loco  tuioris  for  the  elder  daughter. 

The  Court  superseded  till  a  concurrence  should  b« 
lodged  by  the  elder  daughter. 

Second  Division. — Act,  Stark. — [T,  C] 

2Uh  November  1832. 

No.  62. — Dycb,  Petitioner. 
Curator  Bonis — Special  Powers. 

The  Court  refused  to  grant  special  powers  to  a  ru- 
rator  bonits  upon  the  original  application  for  his  ap- 
pointment, but  expressed  an  opinion  that  be  should 
present  a  petition  in  his  own  name  for  such  powers, 
should  he  find  it  necessary. 

First  Division.— Mr  Bell,  Qerk.— 1«^.  W,  D.] 

2^ih  November  1832. 

No.  63. — Fairlby,  Pursuer  of  Cetsio. 
Cessio— Incarceration. 

The  clerk  of  process  stated,  when  this  cessio  was 
pleaded  (there  being  no  opposition  from  the  credi- 
tors), tliat  the  debtor  was  incarcerated  adfnctutii  pre- 
ttandum,  as  well  as  for  expenses  of  a  process  in  which 
he  was  liable.  But  it  appearing  that  the  incarcerat- 
ing creditor  had  restricted  his  diligence  to  the  ex- 
penses alone,  the  Court  granted  the  cessio. 

First  Division Mr  Bell,  Clerk.— [/.  W.  D.\ 

2Uh  November  1832. 
No.  64. — Jambs  Sanson,  Petitioner. 

Process— Petitions — Printing — PelUions  Jor  approval  of  cent' 
position  under  the  Bankrupt  Act,  presented  to  a  Lord  OrdU 
nary  during  vacation,  but  the  days  qf  intimation  of  wkuk  do 
not  expire  tUl  the  Court  meet,  require  to  be  printed  to  the 
Court, 

A  petition  for  approval  of  a  composition  by  a  ae* 
qnestrated  bankrupt,  was  presented  during  vacatios 
to  the  Lord  Ordinary  on  the  bills,  and  his  Lordship 
ordered  intimation ;  but  the  Court  having  met  before 
the  days  of  intimation  were  expired,  the  petition 
came,  of  course,  as  an  Inner-House  cause.  The  peti- 
tion was  not  printed  to  the  Inner- House,  but  mereljr 
a  vjritten  copy  boxed  for  the  Lord  President. 

When  the  case  appeared  in  the  roll. 

Lord  President.'^Thh  is  merely  a  written  petition.  It  was 
presented  to  the  Lord  Ordinary,  who  appointed  intimation ;  bat 
the  days  did  not  expire  till  the  meeting  of  the  Court, — and  the 
question  is,  whether  the  petition,  in  such  drcumetances,  ought 
not  to  be  printed  and  boxed  for  all  your  Lordships  ?  In  the  pre- 
sent case,  the  composition  is  very  small,  and  the  expense  of 
printing  may  be  an  objection ;  but  if  a  written  petition  be  received 
in  this,  it  must  be  in  all  other  cases ;  and  besidee,  the  appronl 
of  a  composition  is  a.  rery  serious  matter.  ITour  Lord^if»i 
although  It  be  not  opposed,  must  judge  of  it,  and  may  dtsapprore 
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of  it,  if  joa  see  eftiue.  I  therefore  think,  that  in  all  auch  caaea, 
the  petition  miut  be  printed  and  boxed  to  your  Lordabipa. 

Ltrd  GUligt. — We  are  all  bound  to  know  tbe  CAuse  why  the 
rompoaition  should  be  approved  of,  which  we  cannot  know 
unJen  the  appfication  be  printed. 

LorU  Craigie^ — In  casea  where  the  petition  it  a  mere  matter 
of  form,  and  admita  of  no  diacusaion,  I  ahould  think  it  unneeea- 
sary  to  print ;  bat  here  it  is  neoeasary. 

Lord  FrtsideBt. — In  these  cases,  such  aa  personal  protections, 
where  the  prayer  is  granted  as  matter  of  course,  we  need  not  re- 
quire the  petition  to  be  printed.  When  opposition  is  made, 
however,  tbey  must,  in  ail  eaaea,  be  printed. 

The  Court,  having  expressed  this  opinion,  super- 
seded the  case,  and  the  petition  iraa  afterwards  print- 
ed. 

First  Division. — For  Petitioner,  Boswell. — George  Cairns, 
Agent— Sir  R.  Bundas,  Clerk.— [J.  IT.  JD.] 


24dh  November  1882. 

No.  65. — RoBBRTSON  &  Co.,  Pursuers^  v.  Exlby, 
Dim  so  A  Ls  &  Co.,  Defenders* 


Assignation — Damages — Title  to  Pursne-^Expenses— TAtf;)«r- 
f  MtfTf  having  assigned  $o  a  third  party  fir  a  debt,  the  balance  which 
mightbeduetheminanacatwU-current  nnth  the  defenders,  aris* 
ing  from  consignment  of  corn ;  and  having  afterwards  raised  aa 
action  of  damages  against  the  defenders,  for  ex/torling  a  parcel  of 
the  com  mthout  authority — Held,  /.  That  as  the  pursuers  were 
not  isudoent,  and  the  assignees  were  responsible  to  them  fir  the 
balance,  after  payment  of  their  debt,  the  assignation  was  no  bar 
to  the  pursuers*  title  to  pursue,- — //.  Thai  the  pursuers  were  only 
entitled  to  expenses  since  the  date  of  the  interlocutor  repellmg 
the  preiiminary  defences, 

Robertson  &  Co.  raised  an  action  of  damnges  against 
the  defenders,  setting  forth, — That  they  had'consigned 
varioQS  parcels  of  wheat  with  them  in  London,  and 
that  they  irregularly,  and  without  instructions,  ex- 
ported, in  February  1828,  to  Rio  de  Janeiro,  331  qnar- 
ters  of  the  pursuers'  wheat.  Inler  alia,  the  defenders 
produced  a  Jetter  in  the  following  terms  fronn  the  pur- 
suers, 27th  August  1828: 

"  Whatever  balance  may  be  due  to  us  in  this  transaction,  aa 
well  as  in  all  pending  transactions  between  us,  as  soon  as  you 
can  make  up  a  final  account-current,  we  hereby  assign  over  to 
Messrs  John  Balfour  and  Company,  Leith,  and  request  you  will 
psy  them  the  same  when  in  cash." 

The  case  having  been  set  down  for  trial  byjnry, 
the  following  preliminarv  defence,  which  had  not  been 
disposed  of,  was  insisted  on : — The  pursuers  having 
assigned  to  Messrs  John  Balfour  and  Co.  of  Leith,  all 
claim  belonging  to  them  against  the  defenders,  on  ac- 
count of  the  various  consignments  made  to  the  de- 
fenders in  the  pursuers'  own  name,  and  now  in  ques- 
tion, and  no  retrocession  being  founded  on  or  pro- 
duced, tbe  pursuers  are  not  in  tittdo  to  maintain  this 
action.  At  least,  before  it  is  proceeded  with,  a  re- 
nunciation of  all  claim  by  Messrs  Balfour  under  the 
assignation  ia  their  favour,  ought  to  be  obtained,  or 
they,  or  rather  the  trustee  on  their  estate,  or  the  party 
aow  in  their  right,  ought  to  be  sisted  as  a  party.  An- 
swered,— ^Tbe  assignation  was  for  a  certain  debt. 
The  pursuers  having  settled  with  Balfour  and  Com- 
pany, their  former  arrangement  with  them  is  no  bar 
to  the  ponmort  recovering  the  amount  due  to  them ; 
and,  at  any  rate,  the  pursuers  are  entitled  to  have 
their  claim  constituted.  The  Court  then  pronounced 
this  ioterloootor,  8tb  March  1832  :— 


**  Remit  to  the  Lord  Ordinary  to  dispose  of  the  prellminarv 
defence  in  this  case ;  and  in  case  of  the  same  being  repelled, 
grant  commission  to  both  parties  for  taking  the  evidence  of 
English  mercbanta  in  reference  to  mercantile  practice,  aa  aflfeeu 
in^  the  pointa  at  issue,  to  lie  in  retentis  t  appoint  the  partiea  to 
adjust  a  case  for  the  opinion  of  English  lawyers  upon  matters  of 
English  law,  necessary  to  be  ascertained  fur  tbe  disposal  of  the 
present  case ;  and  grant  commission  for  taking  the  suid  opinion 
as  evidence,  also  to  lie  in  retentis ;  and  discharge  the  notice  of 
trial  for  the  ensuing  sittings.*' 

After  hearing  parties,  Lord  Medwyn,  on  11th  July 
1832,  pronounced  this  interlocutor: — 

**  In  respect  it  is  not  stated  that  the  pursuers  are  insolvent, 
and  as  the  assignation  is  an  assignation  not  to  the  ground  of 
action,  but  is  merely  of  the  balance  in  security ;  and  it  is  admit- 
ted that  tbe  assignees  are  responsible  to  the  pursuers  for  the  ba- 
Isnce,  after  payment  of  their  debt,  repels  the  preliminary  de-. 
fences,  and  makes  avizandum  with  the  process  to  the  Lords  of 
tbe  Second  Division." 

Both  parties  reclaimed.  The  pursuers  craved  that» 
in  terms  of  the  Judicature  Act,  sec  5,  they  should  have 
been  found  entitled  to  their  expenses.  The  defendera 
prayed  that  the  defence  migot  be  sustained*  The 
Court  pronounced  tliis  interlocutor  :^ 

*<  Adhere  to  the  interlocutor  complained  of;  refuse  the  de- 
sire of  this  note :  Find  the  pursuers  entitled  to  expenses  since 
the  date  of  the  interlocutor,  and  refuse  the  pursuers'  note  quoad 
ultra  i  and  of  new  grant  commission,  in  terms  of  the  interlocutor 
of  this  Court  on  the  8th  of  March  last,  to  be  reported  within 
thirty  days.  The  account  of  expenses  now  found  due  to  be 
given  in,"  &c; 

Second  Diviaton.^.Lord  Ordinary,  Medwyn.— i/cl.  Wood— 
Jit,  Dean  of  Faculty  (Hope),  and  Neaves.*~Smillie  and  Mur- 
doch, and  Richard  Cowan,  W.S.*  Agents.  — -  Mr  Thomson, 
Clerk.— L/.  fr-  ff,] 

27M  November  1832. 
No.  66. — Brown,  Petitioner. 
Factor  Loco  Tutoris — Special  Powers. 

The  Court  refused,  upon  tbe  original  application 
for  tbe  appointment  of  a  factor  loco  iutoris,  to  grant 
special  powers  to  make  up  titles,  but  expressed  an 
opinion,  that  the  proper  course  was  for  the  fac- 
tor to  present  a  petition  in  his  own  name  for  such 
authority,  if  he  should  find  it  necessary. 

First  Division.— Mr  BeU,  Clerk.— [J.  W.  I).] 

27th  November  1882, 

N04  67. — Magistrates  of  Dysart,  Pursuersp  v. 
Earl  of  Rosslyn,  Defender* 

Entail — Agreement — Lucratus — Jn  heir  in  possession  under  a 
strict  entail  having  entered  iii/o  a  transaction,  by  which,  in  con- 
sideration of  the  magistrates  of  a  burgh  discharging  various  rights 
of  servitude  htld  by  them  over  a  hrge  part  of  the  entailed  estate, 
he  bound  himself  to  dispone  a  small  part  of  that  estate  to  the 
burgh  in  absolute  property  i  and  parties  having  entered,  and 
continued  to  possess  ujHm  the  fioting  of  this  arrangement  fir 
above  40  years,  but  no  title  hamng  been  granted  on  either  side-^ 
Held,  that  as  the  transaction  was  plainly  beneficial  to  the  estate» 
U  was  not  a  co'ttravefUion  oj  the  entail  to  grant  a  charter  in  terms 
of  the  arrangement. 

In  1694,  a  contract  and  agreement  was  entered  into 
between  Henry  Lord  St  Clair,  proprietor  of  the  estate 
of  Dysart,  and  the  Magistrates  and  Town  Council  o( 
that  burgh,  by  which  he  restricted  himself  to  the  till- 
ing and  labouring  of  one-half  of  the  muir  of  Dysart, 
and  in  lieu  of  various  rights  of  servitude  which  the 
burgh  had  over  that  muir,  he  obliged  himself  and  his 
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heirs  to  dispone  in  absolute  property  to  the  hargh, 
about  60  acres  of  the  remaining  half  of  the  muir, — 
the  remainder  of  which  half,  extending  to  about  330 
acres,  was  to  continue  burdened  with  the  servitudes 
which  the  burgh  originally  had  over  the  whole  muir. 
In  fulfilment  of  this  contract,  General  St  Clair,  his 
Lordship's  successor,  granted  in  1728  to  the  burgh, 
a  fen-charter  of  said  60  acres,  on  which  infeftment 
followed.  General  St  Clair  afterwards  (23d  Novem- 
ber 1753,)  executed  a  deed  of  entail,  conveying  the 
estates  of  Dysart  to  a  certain  series  of  heirs,  under 
the  usual  prohibitory,  irritant,  and  resolutive  clauses. 
Upon  General  St  Clair's  death  in  1762,  he  was  suc- 
ceeded by  his  nephew.  Colonel  James  St  Clair,  for- 
merly Paterson,  as  first  heir  of  entail  under  said  deed. 
Colonel  St  Clair  and  the  Magistrates  of  Dysart,  con« 
sidering  it  to  be  beneficial  for  both  parties  to  have  the 
half  of  the  muir,  over  which  their  right  of  servitude 
existed,  divided,  entered  into  a  submission  on  3d 
August  1770,  to  Sir  Michael  Malcolm  of  Lochore, 
and  William  Wemyss  of  Cuttlehill;  and  these  arbi- 
ters, by  decree-arbitral,  dated  6th  February  1771,  al- 
lotted a  certain  part  of  said  muir,  extending  to  about 
46  acres,  to  the  Magistrates,  for  behoof  of  the  burgh, 
in  absolute  property,  and  ordained  Colonel  St  Clair 
to  grant  a  feu-charter  thereof  to  the  said  burgh.  On 
the  other  hand,  the  arbiters  declared  the  remaining 
portion  of  the  muir  to  belong  exclusively  to  the  said 
Colonel  St  Clair  and  his  heirs  in  absolute  property, 
free  from  all  servitude  in  favour  of  the  burgh,  and 
ordained  the  Magistrates  to  grant  a  discharge  of  all 
such  servitudes.  In  terms  of  this  decree-arbitral, 
both  parties  entered  into  possession,  and  continued  to 
possess  accordingly ;  but  the  prescribed  deeds  were 
neglected  to  be  executed  by  either  party. 

The  Magistrates  having  found  it  necessary  to  ob- 
tain a  feu-charter,  applied  to  the  defender.  Lord  Ross- 
lyn,  the  heir  of  entail  in  possession  under  the  deed 
1753,  to  execute  such  deed.  His  Lordship  had  no 
objection  to  do  so,  but  conceived  that  he  was  not  in 
safety  to  comply  with  the  request,  as  he  might  there- 
by incur  an  irritancy  under  the  deed  of  entail.  The 
pursuers  then  brought  the  present  action,  to  have  it 
found  that  his  Lordship  was  bound  to  execute  such 
charter,  upon  the  Magistrates  executing  a  valid  dis- 
charge of  the  right  of  servitude,  in  terms  of  the  decree- 
arbitral.  In  support  of  the  action,  it  was  pleaded — 
I4  That  restrictive  clauses  in  entails  are  intended  for 
thd  benefit  of  the  heirs ;  and  where  it  is  plainly  for  the 
benefit  of  the  estate  to  enter  into  a  transaction  like 
the  present,  it  would  not  infer  an  irritancy  or  contra- 
vention of  the  prohibitory  clause  against  sales  or 
alienation. — II.  That  in  truth,  the  transaction  is  just 
II  division  of  a  comraonty  or  excambion,  dearly  bene- 
ficial to  the  entailed  estate,  which  it  is  competent  for 
the  heir  in  possession  to  execute,  without  being  liable 
to  any  irritancy.  The  defender  admitted,  that  the 
Arrangement  was  highly  beneficial  to  him  and  to  the 
estate  ;  but  pleaded  that,  under  the  clauses  of  the  en- 
tail, he  was  barred  from  completing  it. 

The  Lord  Ordinary  reported  the  question  upon 
cases  to  the  Court.     At  advising  which. 

Lord  Balfiraif.— 'There  can  be  no  doubt  that  this  is  an  aliena- 
i\on  i  and  tbcrc  is  no  doubt  an  beir  o(  entail  is  lied  up  by  the 


fetters  of  the  deed,  bnt  be  in  considered  as  dominus  in  all  acts  of 
ordinary  administration.  He  is  surely  entitled  to  benefit  the 
estate,  although  be  cannot  injure  it ;  and  if  erer  tbere  was  a  thing 
that  was  clearly  beneficial  to  the  estate,  it  is  the  arrangement 
here ;  and  it  has  been  bona  fide  acted  upon  for  nearly  half  a  century. 
I  know  of  nothing  more  bardensome  than  a  servitude  of  feal  and 
divot,  which  is  what,  among  I  know  not  bow  many  others,  ex- 
isted over  this  muir.  I  tbiuk  when  this  transaction  was  entered 
into,  the  parties  were  acting  like  wise  men,  and  1  thiuk  it  is  in 
our  power  to  give  our  sanction  to  it. 

Lord  Pretident  concurred. 

Lord  Craigie. — I  am  of  the  same  opinion.  It  appears  to  roe 
that  the  transaction  was  truly  an  exchange  beneficial  to  the 
estate. 

Lord  Gilliei, — I  agree  with  your  Lordships.  I  think  it  was 
quite  right  to  bring  the  question,  however,  into  Court.  To  con- 
stitute  an  act  of  contravention,  I  conceive  it  is  not  enough  that 
what  is  done  may  be  contrary  to  the  mere  words  of  the  entail, 
but  that  it  must  be  also  contrary  to  the  spirit  of  the  deed.  I 
doubt,  at  least,  if  we  could  construe  that  into  an  act  of  contra.- 
vention  which  was  not  contrary  to  the  spirit  of  the  entail.  What 
was  done  here,  is  perhaps  contrary  to  the  words  judaicallj  inter- 
preted, but  it  is  plainly  not  contrary  to  the  spirit  of  the  entail. 

The  Court  decerned  in  terms  of  the  libel. 

First  Division. — Lord  Ordinary,  Medwyn — 'Act.  More. — JU* 
O.  Dundas.— Walter  Cook  and  John  Dundas,  W.S.,  Agents. 
—Mr  Bell,  Clerk [J.  W.  D.] 

21th  November  1632. 

No*  68,— John  Inch,  Suspender^  v.  James  Thomson, 

Charger. 

Process — Execution-^  Copy-charge— 7/  it  no  ground  ofsutpen- 
tion,  that  the  short  copy-charge  ttatet  the  sum  erroneousliff  pr^ 
vided  the  charge  and  principal  execution  be  correct. 

The  suspender  accepted  a  bill  to  Campbell  fur 
£40,  4.  4.,  which  was  indorsed  to  the  charger,  who, 
after  raising  diligence,  gave  a  charge  of  horning,  and 
followed  this  up  by  letters  of  caption,  upon  which  tbe 
suspender  was  apprehended.  The  present  bill  of  sus- 
pension was  then  presented,  on  the  single  ground,  that 
the  short  copy-charge,  left  with  the  suspender,  bore 
to  be  given  for  £44,  4.  4.,  in  place  of  £40,  4.  4.,  the 
true  amount  of  the  bill.  In  answer,  the  charger  stated, 
That  the  execution  returned  bv  the  messenger  was 
perfectly  correct,  as  were  also  the  letters  of  horning 
and  caption,  in  stating  the  lesser  sura ;  and  this  being 
the  case,  it  formed  no  sufficient  ground  of  suspension, 
that  there  was  a  trifling  inaccuracy  in  the  copy  left  for 
the  suspender :  That  at  all  events,  the  bill  should  be 
refused,  except  as  to  the  sum  of  £4,  the  remainder 
being  admitted  to  be  due ;  and  that  the  charger  had, 
in  writing,  stated  that  he  restricted  the  claim  to  £40, 
4s.  4d.,  with  interest,  &x.  The  Lord  Ordinary,  on  8th 
November  1832,  refused  the  bill ;  and  the  suspender 
having  reclaimed,  the  Court  adhered. 

First  Division. — Lord  Ordinary,  Fullerton. — Act. 
— AU.   Neaves. — A.   C.   Howden,  and  James  Bennett,  W.S., 
Agents.- Mr  Bell,  Clerk [J.  W.  2).] 

27/ A  November  1SS2. 

No.  69.— C.  D.  Donald,  Pursuer^  v.  Maoistratcs 
OF  Glasgow  &  Anoerston,  &c..  Defenders. 

Road  Act — Clause — Repeal — Notice— Vested  Right — An  Act 
having  been  passed,  repealing  certain  firmer  temporary  Hood 
Acts,  but  trufy  fir  the  purpose  of  continuing  their  provinons, 
and  upon  notices  which  did  not  express  any  intention  to  repeal 
the  firmer  Ads,  or  annul  certain  contracts  and  obligations  un- 
der  them,  but  which  were,  on  the  contrary,  given  in  consequence 
of  the  resolution  of  a  meeting  agreeing  to  apply  fir  a  coniintia-' 
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f  ion  •/  tk4  farmer  AcU-^^M,  that  the  lati  Act  eouid  not  be 
keUp/rom  tie  bromd  termu,  to  atmml  an  onerous  agreement  under 
the  firmer  Acte. 

By  a  temporary  Act  io  1752«  anthority  was  giren 
to  ereet  toll-bars  on  tbe  road  between  Glasgow  and 
Yoker  Bridge.  Tbe  Act  was  more  tban  once  renew- 
ed. At  length,  in  1792,  wben  it  was  about  to  be  re- 
newed, and  after  a  toll-bar,  originally  standing  at 
Grahamstown,  in  tbe  royalty  of  Glasgow,  bad  been 
removed  to  tbe  east  end  of  Anderston,  aclause,  quoted 
below  in  tbe  interlocutor  of  tbe  Lord  Ordinary,  (  wbicb 
see)  was  inserted  into  tbe  renewed  Act,  32  Geo.  II I.e. 
152.  In  November  1792,  tbe  £300  was  paid,  and  tbe 
loll  was  removed  westward  t<»  Sandyford,  wbere  it  bas 
»tood  ever  since.  Tbe  Act  1792  was  renewed  in  1803, 
by  a  statute,  43  Geo.  III.  c  36,  wbicb  expired  in 
1824.  Tbe  tborongh-fare  became  mncb  greater.  So 
did  the  expense  of  keeping  up  tbe  r«ad.  And  in  par- 
ticular, tbe  trustees  cut  down  a  bill  on  tbe  road,  at  an 
expense  of  above  £3000.  At  a  meeting  of  trustees  in 
1823,  tbey 

"  aathorised  application  to  be  made  to  Parliament,  in  tbe  en- 
fuing  Session,  for  leave  to  bring  in  a  bill  for  continuing,  enlarging, 
and  explaining  the  (then)  present  Acts,  and  they  directed  the 
clerk  to  give  tbe  necessary  notices,**  &c. 

Notices  were  given  accordingly  by  tbe  pursuer  as 
clerk.  But  a  new  Act  was  passed  in  1824!,  (5  Geo. 
IV.  c.  3,)  repealing  those  of  32  and  43  Geo.  III.,  al- 
though not  bringing  the  existing  obli^^ations  to  an  end, 
or  liberating  tbe  road  trustees  from  the  obligations  of 
their  predecessors,  but  substantially  for  the  same  pur- 
poses as  the  former  Acts.     It  provided.  That  all  those 

**  irbo  have  been  appointed  under,  and  employed  in  tbe  execu- 
tion of  tbe  said  Acts  hereby  repealed,  shall  respectively  con- 
tinue to  exercise  their  offices  under  this  Act." 

And  also, 

"  that  it  shall  be  lawful  for  tbe  said  trustees,  and  they  are  here- 
by aotborixed  and  empowered  to  erect,  or  cause  to  be  erected,  a 
gate  or  gates,  turnpike  or  turnpikes/  on,  upon,  or  acroiiiR,  any 
part  or  parts  of  the  said  roads  from  Glasgow  to  Yoker  Bridge, 
and  road  of  commanication  respectively,  or  of  any  lanes  or  roads 
leading  into  or  out  of  tbe  same  at  their  junction  tberewitb; 
and  also  such  number  of  toll-bouses,  with  proper  gardens  ad- 
joining to  such  toll-houses,  as  to  them  shall  appear  to  be  ex- 
pedient,— the  site  of  each  such  toll-house  and  garden  not  exceed- 
ing one-fourtb  part  of  an  acre,— and  from  time  to  time  to  alter 
the  situation  of  such  gates  or  turnpikes  and  toll-houses,  as  tbey 
ihsll  think  proper." 

Tbe  pursuer  brought  an  action  of  declarator,  that  it 
ihottid  DO  lawful  for  tbe  trustees  to  remove  the  toll- 
bar  from  Sandyford  to  Grahamstown  again,  plead- 
iog—I.  In  virtue  of  Statute  5  Geo.  IV.  c.  3,  the  pur- 
suers have  power  to  erect  gates,  turnpikes,  or  toll- 
bsrs,  on  any  part  of  tbe  road  from  Glasgow  to  Yoker 
Bridge,  and  on  tbe  road  of  communication,  or  on  any 
lanes  or  roads  leading  into  or  out  of  the  same  ;  and 
to  exact  at  these  bars  tbe  toll-dues  antboriaed  by  tbe 
said  statute.  This  power  is  not  restrained  or  a£Fected 
by  the  repealed  statutes  of  the  32d  and  43d  of  his  late 
Majesty,^George  III.,  relative  to  tbe  same  roads,  or  by 
any  proceedingps  of  the  trustees  acting  under  these  re- 
pealed statutes. — II.  It  is  not  competent  for  a  party 
io  a  court  of  law,  to  refuse  to  give  obedience  to  a 
itatate,  or  to  resist  its  operations,  under  pretence  of 
irregnlarily  in  the  notices  or  advertisements,  published 
before  it  was  brought  into  Parliament. 


-  Tbe  Magistra  es  of  Glasgow  pleaded — I.  The  ter* 
mi  nation  of  the  pursuers'  trust  on  the  eastward  be- 
ing the  city  of  Glasgow,  they  are  not  entitled  to  erect 
any  toll-bar  within  the  boundaries  of  tbe  said  city  and 
royalty. — II.  The  pursuers,  under  the  circumstances 
mentioned  in  the  answers  to  their  condescendence,  are 
bound  by  tbe  onerous  obligations  incurred  by  their 
predecessors  under  the  previous  road  acts. — III.  The' 
removal  of  tbe  toll-bur  to  its  present  situation  having 
taken  place  under,  and  having  been  sanctioned  by  an 
act  of  the  Legislature,  conferred  a  vested  right,  of 
which  the  parties  to  whom  it  belong^  cannot  ne  de- 
prived by  implication,  or  otherwise  than  by  their  own 
consent,  or  by  an  express  act  of  tbe  Legislature. 

The  Magistrates,  feuars,  &c.  of  Anderston,  plead- 
ed,— I.  Tbe  purposes  of  the  Act  1792,  and  of  the 
present  Act,  and  the  trustees  named  under  them,  be- 
ing substantially  tbe  same,  the  present  ttastees  are 
barred,  per  son  alt  exceptiont^   from  doing  any  thing 
contrary  to  the  contract  entered  into  with  their  pre- 
decessors under  the  Statute  1792,  and  are  bound  to 
fulfil  their  obligations. — II.  A  trust  is  not  necessarily 
changed  by  a  change  of  trustees,   and  trustees  are 
bound  by  the  obligations  of  their  predecessors. — IIL 
The  whole  circumstances  of  tbe  case  combine  to  show 
that  tbe  contract  entered  into  under  authority  of  the 
Statute  1792,- was  not  to  be  of  a  temporary  nature, 
but  that  it  was  to  endure  in  perpetuum.^-^lV,  A  con- 
tract for  onerous  causes,  entered  into  and  completed 
between  third  parties,  and  road  trustees  acting  under 
an  existing  Act  of  Parliament,  and  in  virtue  of  an  ex- 
press clause  contained  therein,  is  not  annulled  by  tba 
subsequent  repeal  of  that  Act,  even  though  such  re- 
peal should  be  held  to  put  an  end  to  the  trust. — V.  A 
party  purchasing  a  privilege,  or  exemption,  for  aa 
onerous  consideration,  under  express  authority  of  a 
public  statute,  acquires  a  vested  right  to  the  privilege 
or  exemption  so  purchased. — VI.  A  vested  right,  pur- 
chased under  authority  of  a  public  statute,  for  a  valu- 
able consideration,  cannot  be  taken  away  by  implica- 
tion :  and  a  subsequent  statute,  with  clauses  such  as 
those  contained  in  the  Act  referred  to,  which  does  not 
even  mention  such  vested  right,  or  authorize  compen- 
sation to  be  made  for  it,  cannot  be  held  as  affecting  it^ 
especially  wben  tbe  notices  for  tbe  bill  for  procuring 
tbe  said  subsequent  statute,  show  that  it  was  not  in- 
tended to  affect  it.     And  a  clause,  such  as  that  found- 
ed on  by  the  pursuers,  must,  in  the  circumstances,  be 
construed  as  merely  granting  right  to  tbe  trustees  to 
erect  toll-bars  on  any  part  of  the  road  in  question, 
upon  which  they  may  not  be  expressly  debarred  from 
erecting  them  by  the  previous  statute,  or  any  onerous 
contract  entered  into  with  third  parties  in  virtue  of  it. 

«  Tbe  Lord  Ordinary  (29tb  May  1882,)  having  considered 
tbe  foregoing  report,  and  wbole  process, — finds,  that,  in  the  road 
Act  relative  to  the  road  leading  from  Glasgow  to  Yoker  Bridge, 
passed  in  1792,  it  is  provided, '  That  if,  at  any  term  of  Mar- 
tinmas during  tbe  term  of  this  Act,  there  shall  be  paid  to  tbe 
aforesaid  trustees,  by  tbe  inhabitants  of  Anderston,  the  sum  of 
£dO0  Sterling,  then  and  in  that  event,  and  upon  such  payment 
being  so  made,  tbe  said  trustees  shall  be  obliged,  at  the  term  of 
Whitsunday  next  ensuing,  to  remove  tbe  toll-bar  which  is  at 
present  placed  at  tbe  east  end  of  tbe  said  village  of  Anderston, 
and  place  tbe  same  farther  to  the  westward,  so  as  that  the  same 
shall  not  be  pearer  ^e  city  of  Glasgow  tban  tbe  west  side  of 
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tbc  road  branching  from  the  main  road  to  Sandyford :  And  pro- 
vided always,  that  thereafter  no  toll-bar  shall  be  erected  by  the 
naid  trustees  between  the  aforesaid  west  side  of  the  said  branch- 
ing road  and  the  city  of  Glasgow  :*  Finds,  that,  on  13th  Novem- 
ber 1792,  in  order  to  obtain  the  benefit  of  this  provision,  the 
sum  of  £900  was  paid  to  the  Yoker  Road  Trustees  by  the  in- 
habitants of  Anderston,  and  the  toIUbar  was,  in  consequence 
thereof,  removed  to  its  present  situation  at  Sandyford :  Finds, 
that  the  terms  and  provisions  of  the  above  Act  were  enlarged 
by  an  Act  passed  in  1K)3,  and,  when  this  was  about  to  expire, 
the  present  Act,  5th  Geo.  IV.  c.  3,  was  obtained,  '  for  more 
effectually  making  and  repairing  the  road  from  the  city  of  Glas- 
gow to  X  oker  Bridge,'  which  repeals  the  former  Acts,  and  au- 
thorises the  trustees  *  to  erect,  or  cause  to  be  erected,  a  gate  or 
gates,  turnpike  or  turnpikes,  in,  upon,  or  across  any  part  or  parts 
of  the  said  road  from  Glasgow  to  Yoker  Bridge:*  Finds,  that 
the  notice  given,  previous  to  applying  for  the  said  Act,  did 
not  import  that  there  was  any  intention  to  repeal  the  former 
Acts,  or  to  get  rid  of  any  contract  or  obligation  entered  into 
with  third  parties  under  the  former  Acts  :  And  therefore  finds, 
that  the  broad  terms  of  the  above  clause  cannot  be  interpreted 
to  mean  that  the  trustees  have  the  right  to  annul  the  agreement 
entered  into  with  their  predecessors,  so  that  the  trustees  cannot 
place  any  toll-bar  nearer  to  Glasgow  than  the  we^t  side  of  the 
road  branching  to  Sandyford  ;  therefore,  sustains  the  defences, 
assoiliics  the  defenders,  and  decerns  :  Finds  the  defenders  en- 
titled to  expenses,  except  as  to  the  objection  by  the  Magistrates 
of  Glasgow  to  the  pursuer's  title :  Allows  an  account  thereof  to 
be  given  in,  and  remits  to  the  auditor  to  tax  the  same,  and  to  re- 
port." 

The  porsuer  reclaimed.    At  adTising, 

The  Lord  Juitiee'Cfcrk  concurred  in  the  interlocutor.  He 
eould  not  think,  that  even  if  it  had  been  in  the  contemplation  of 
the  trustees,  when  they  got  the  new  Act,  they  would,  in  availing 
themselves  of  the  powers  so  conferred  on  them,  have  proceed- 
ed in  the  way  in  which  they  had  done.  They  would  not  have 
tontented  themselves  with  such  a  notice,  in  order  to  put  an  end 
to  the  contract.  And  if  Pariiament  had  intended  to  put  an  end 
to  the  contract,  they  would  have  done  so  in  express  terms, 
and  would  have  ordered  restitution,  cum  omni  causth  under  the 
agreement  of  1792,  i.  e.  repayment  of  the  money,  with  interest 
Then,  coming  back  to  the  state  of  matters  in  1792,  must  not  the 
Court  look  to  the  views  of  the  then  inhabitants,  who  had  con- 
stant intercourse  with  the  city,  and  offered  a  sum  then  ade- 
quate to  procure  the  change  of  the  toll  to  the  west  side.  From 
tiie  superabundance  of  funds,  trustees  of  late  years  had  done  things 
which  they  never  would  have  imagined  in  1 792.  So  it  was  right  to 
suppose  that  the  ;€dOO  was  adequate  then.  It  was  plain  that  the 
intention  was  to  continue,  enlarge,  and  amend  the  former  statutes. 
The  trustees  could  not,  under  the  broad  words  of  this  statute,  turn 
the  tables  on  these  people,  and  now  interrupt  their  intercourse. 
The  proposition  was  contrary  to  equity  and  fundamental  justice, 
and  would  require  to  be  borne  out  by  s  very  explicit  enactment 
indeed.  There  was  an  onerous  contract.  Therefore,  he  did 
not  feel  hampered  by  the  plea,  that  the  act  was  temporary; — all 
such  acts  were.  But  if  at  anv  term  of  Martinmas  during  its  en- 
durance the  £900  was  paid,  the  toU  was  to  be  removed.  And 
because  the  £900  was  paid  at  the  first  instead  of  the  last  Mar- 
tinmas, were  the  parties  to  get  injustice? 

Lord  Sfettdowbonkt  looking  to  the  intention  of  parties,  con- 
curred  in  thinking  it  an  iniquitous  attempt  to  get  quit  of  a  bind- 
ing obligation,  evidently  contemplated  by  all  parties  as  to  en- 
dure beyond  the  Act.  If  the  Act  was  renewed,  the  new  trustee 
csme  under  the  same  obligations.  If  it  was  not,  there  was  no 
turnpike  at  all.  As  to  the  notices,  he  was  equally  clear.  The 
law  of  Parliament  was  the  law  of  the  land.  And  it  had  pro- 
vided that  certain  notices  were  necessary,  before  the  introduction 
of  a  pri\'ate  act.  If  they  bad  been  omitted,  the  Act  had  been 
stolen  through  the  house,  and  Parliament  deceived — ^which  was  not 
an  unprecedented  case.  Lord  Redesdale,  as  speaker,  once  un- 
consciously moved  the  passing  of  a  clause,  which  carried  a  catial 
or  railway  through  his  lawn.  And  it  was  argued,  that  although 
Parliament  might  be  deceived,  the  speaker  codd  not.  But  his 
property  was  saved.  The  Court  could  not  hold  that  a  bill  had 
repealed  an  act  which  it  was  intended  to  continue. 


Lord  Cnnglett^  did  not  see  the  case  to  be  ao  perfectly  dear. 
Yet  he  would  not  dissent.  However,  be  thought  that  the  justice 
of  the  case  lay  the  other  way.  j£900  was  far  from  a  proper  re- 
muneration. And  many  were  now  reaping  the  advantage  who 
Said  no  part  of  the  sum.  Yet  the  provision  as  to  "  any  term  of 
ifartinmas"  was  very  broad. 

The  Court  adhered,  with  expenset. 

Second  Division. — Lord  Ordinary,  Medwyn. — jlct.  Dean  of 
Faculty  (Hope).  Forsyth,  D.  McNeill.— ^/«.  Lord  Advocate 
(Jeffrey).  Monteith,  Skene,  Hopkirk.  —  Alexander  Douglas, 
W.S.,  Walter  Dickson,  W.S.,  and  J.  G.  Hopkirk,  W.S., 
Agents. — Mr  Ferguson,  Clerk. — [71  C] 

27 Ih  Noventber  1832. 

No.  70. — H.  C.  RcjTHERFURD,  PuTsutr^  V.  Nmbbtt's 

TRUSTBEgy  Defenders* 

Reduction  — Title  to  Pursue—  Service  —  Destination  —  Res 
Judicata — dreumUaneet  in  wluch  the  punuer  of  a  reduction 
of  titles,  on  the  ground  of  iliegitimaey^  confeuedfy  poosesung, 
and  aHtmjtJorth  the  proper  proinnquity  and  the  proper  character 
a$  heir  of  provision  under  the  de^ination,  was  found  not  ob- 
liged,  either  to  produce  a  service  as  heir  of  jtrotnswn,  or  to  libel 
more  than  the  requitUe  projnnquity  as  apptic(U>ie  to  the  deUtnO' 
lion — Founds  that  a  decree  ofabwlvuor  in  a  reduction  of  iilies 
on  the  ground  of  illegitimacy ,  brought  by  am  apparent  ketr,  tke 
grandfather  and  predecessor  of  the  pursuer  f  whether  represented 
by  the  pursuer  under  the  passim  title  or  not),  wot  res  judicata 
against  a  second  reduction,  brought  by  the  pursuer  also  as  ap^ 
parent  heir,  against  the  representatives  of  the  former,  defenders^ 
regartUng  the  same  estate  and  destination,  and  on  Mf  same 
cause  of  action  and  media  concludendi. 

The  estate  of  Oeao  was  settled  hy  Sir  Alexander 
Nisbett,  in  1749,  upon  Henry  Nisbett,  his  eldest  law- 
ful son,  and  the  heirs-male  of  his  body ;  whom  (filing, 
to  John  Nisbett,  his  second  lawful  son,  and  the  heirs- 
male  of  his  body ;  whom  failing,  to  any  other  son  to 
be  procreated  of  bis  body  of  his  present  or  any  sub- 
sequent marriage,  and  the  heirs-male  of  their  bodies, 
the  eldest  of  his  said  sons  so  to  be  procreated  alwajrs 
succeeding  preferably  to  the  younger,  and  so  on,  one 
after  another;  whom  failing,  to  Elizabeth  Nisbett, 
his  only  daughter,  and  the  heirs-male  of  her  body  ; 
whom  failing,  to  any  other  daughter  to  be  procreated 
of  his  body,  of  his  present  or  any  subsequent  marriage, 
the  eldest  always  succeeding  preferably  to  the  younger, 
and  without  division,  and  to  the  heirs  of  their  bodies ; 
whom  failing,  to  Henry  Rutherford,  the  eldest  son 
procreated  betwixt  Sir  John  Rutherfurd  of  that  ilk, 
and  Dame  Sarah  Nisbett,  his  spouse.  Sir  Alexander's 
sister-german,  and  the  heirt-male  of  bis  body ;  whom 
failing,  to  any  other  son  to  be  procreated  betwixt  the 
said  Sir  John  and  Dame  Sarah  Nisbett,  and  the  heirs* 
male  of  their  bodies,  the  eldest  always  succeeding  pre- 
ferably to  the  younger ;  whom  failing,  to  the granters 
own  nearest  heirs  or  assignees  whatsoever.  Upon 
the  death  of  Sir  Alexander  Nisbett,  a  title  to  the 
estate  was  made  up  by  Sir  Henry  Nisbett,  his  eldest 
son,  by  expeding  a  charter  of  resignation  in  1761, 
upon  the  procoratory,  on  which  infeftraent  followed. 
On  the  death  of  Sir  Henry,  his  broUier  Sir  John 
Nisbett  made  up  titles  to  the  estate  in  1764,  by  a 
service  as  heir-male  of  provision  to  him  in  special, 
and  infeftnient.  Sir  John  Nisbett  died  in  1776, 
leaving  no  lawful  issue.  By  his  death,  the  whole  of 
the  descendants  of  the  body  of  Sir  Alexander  Nisbett 
having  failed,  the  succession  to  the  estate  of  Dean 
opened  to  the  heirs-male  of  ike  body  of  Henry  Rnther* 
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furd,  of  wliofle  body  the  portuer  was  great  grand- 
son and  heir-male,  and  who  died  in  1781.  Sir  John 
Niisbett  left  two  natural  sons,  John  and  Alexander, 
who  both  died.  Bat  the  eldest  of  these  sons,  John,  on 
15ih  Angast  1781,  at  the  distance  of  between  five  and 
six  years  after  his  father's  death,  obtained  a  service 
ss  heir  of  provision  in  special  to  him,  and  was  there- 
on infeft  in  the  estate  of  Dean  ;  and  assuming  to  him- 
self the  title  of  Sir  John  Nisbett  of  Dean,  he  execnted, 
in  1813  (14  years  before  his  death),  a  trust-disposi- 
tion of  the  estate  of  Dean  and  others,  in  favour  of  the 
defenders,  who  gave  a  special  charge  to  the  pursuer, 
as  heir  of  provision  to  their  deceased  constituent. 

In  June  1829,  the  pursuer  raised  a  reduction  of  the 
special  service  of  John  Nisbett  in  1781,  on  the  ground 
of  illegitimacy,  and  also  sought  to  reduce  his  trust-set- 
tlement, setting  ^orth, — That  all  the  descendants  of  the 
body  of  Sir  Alexander  Nisbett  became  extinct  upon 
the  death  of  his  son.  Sir  John  NisbeCt,  who  was 
drowned  on  his  passage  from  America  in  the  year 
1776,  and  that  the  succession  ought  then  to  have  de« 
volved  on  the  pursuer's  great  grandfather,  Henry 
Rotherfurd,  the  eldest  son  of  Sir  John  Rntberfurd. 
Defences  against  satisfying  the  production  were  given 
in,  on  the  two  grounds — That  the  pursuer  had  pro- 
duced and  libelled  no  service,  or  other  title  to  pursue, 
having  not  vested  himself  with  the  character  of  heir 
of  provision  under  the  procuratory ;  and  that  his  action 
was  excluded  by  ret  judicata^  in  a  previous  action 
relative  to  the  same  estate. 

**  \^tk  Mojf  1830.— The  Lord  Ordinary  having  considered 
fbe  summons,  and  the  first  dilatorj  defence,  and  beard  parties' 
procuratora  thereon,  and  having  thereafter  considered  the  mutual 
cues  for  the  perties,  In  respect  it  is  not  denied  that  the  pursuer 
possesses  the  title  of  propinquity  set  forth  in  the  summous,  and 
it  is  expressly  admitted  in  the  defences,  that  but  for  the  cvacu- 
adoo  of  the  destination  libelled  on  by  the  trust-deeds  called  for, 
the  pursuer  would  have  been  entitled  to  succeed  to  the  estate 
ai  beir  of  provision  under  that  destination ;  and  in  respect  of  the 
special  nature  of  this  action  of  reduction.  Repels  the  objection 
to  the  pursuer's  title,  founded  on  the  want  ot  service  as  heir  of 
pro\nsion ;  and  farther  finds,  that  the  title  is  sufficiently  set 
forth  in  the  summons,  in  so  far  as  it  is  therein  stated  that  the 
porsuer,  by  virtue  of  the  propinquity  deduced,  is  the  heir  entitled 
to  succeed  to  the  estate  of  Dean  under  the  procuratory  of  resig- 
narion  narrated,  in  consequence  of  the  death  of  the  late  Sir 
Jubn  Nisbett  (son  of  the  granter  Sir  Alexander)  without  law- 
ful issue,  and  the  failure  of  the  other  substitutes :  Finds,  that 
the  decree  of  adjudication,  said  to  have  been  obtained  by  Mr 
John  Edgar,  proceeding  on  the  trust-bond  granted  bv  John 
Rutherfujd,  the  pursuer's  grandfather,  forms  no  bar  to  the  pre- 
sent action  ;  therefore,  repels  the  first  dilatory  defence :  And  in 
respect  the  defenders  state  that  they  are  nut  to  acquiesce  in 
this  judgment,  finds  them  liable  in  expenses ;  allows  an  account 
thereof  to  be  given  in,  and  when  lodged,  remits  the  same  to  the 
auditor,  to  tax  and  report :  And  appoints  parties  to  be  fiirther 
heard  on  the  defence  of  re»  Judicata,-^  Note, — Ii  baa  been  held, 
in  practice,  that  before  a  party  can  be  allowed  to  insist  in  a  re- 
duction of  infeftments  proceeding  on  the  deeds  of  a  former  pro- 
prietor in  the  fee,  in  respect  of  a  title  of  succession  as  heir  of 
provision  under  previous  investitures,  be  must  produce,  at  least, 
a  general  service  as  heir  of  provision  to  the  ancestor  upon  whose 
dMth  be  claims  to  be  heir.  But  this  rule  is  not  or  universal 
operation.  In  most  of  the  cases  in  the  books,  though  not  in  ^l 
of  tbeniy  the  grounds  of  reduction  were  of  the  nature  mentioned 
in  the  pursuer's  case,  where  the  right  of  action  waa  vested  in 
the  grsoters  of  the  deeds  themselves,  and  where  the  grounds  of 
it  therefore  could  only  be  insisted  in  by  a  party  who  had  taken 
up  that  right,  and  aasomed  a  repreaentation  of  the  deceased. 
The  case  of  death-bed  is  not  of  tUs  description,  and  it  is  admit- 


ted  to  be  an  exception.     The  case  of  reduction  by  an  heir  of 
entail  on  the  ground  of  contravention  of  the  tailzie,  or  by  the 
heir  of  a  marriage- contract,  on  the  ground  of  the  deed'  being 
contra  Jidem  tabuiarum,  may  probubly  rest  on  the  jut  crediti  held 
to  exist  in  such  cases,  though  the  form  of  the  title  is  merely  ap- 
parency.    Ill  the  case  of  Polmood,  the  reduction  was  laid  partly 
on  death-bed,  but  partly  also  on  a  clause  of  return  ;  and  while 
the  only  title  produced  was  a  general  service  as  heir-male  and 
of  line  (not  of  provision)  to  Robert  Hunter,  a  remote  ancestor, 
and  not  the  last  infeft  under  the  deed  of  destination,  to  whom 
it  bad  been  found  Adam  Hunter  could  obtain  no  service  on  ac- 
count of  a  bastardy  imcrvening,  it  appears  to  have  been  held 
that  that  general  service  was  only  useful  as  affording  prima 
fade  evidence  of  the  pursuer's  propinquity,  and  that  he  might 
have  insisted  in  the  reduction  without  any  service.     The  pre- 
sent case  is  of  a  very  peculiar  nature.     The  last  infeft  under  the 
procuratory  was  the  granter  of  the  trust-deeds.     The  reduction 
IS  not  laid  on  any  ground  which  ever  was  competent  to  him, 
but  on  the  ground  that  bis  own  title  wsa/undUat  bad,  in  respect 
that,  though  served  and  infeft,  he  should  not  have  been  so,  being 
no  beir.     It  is  plainly  impossible  for  the  pursuer  to  serve  heir 
to  him,  consistently  with  the  nature  of  his  case ;  neither  can  he 
be  served  heir  in  special  to  the  preceding  heir,  because  the  in- 
feftment  of  the  late  Sir  John  stands  in  the  way.     It  might» 
indeed,  but  for  a  very  late  decision,  be  thought  not  to  be  incom- 
petent (though  the  necessity  is  much  more  doubtful)  for  him  to 
expede  a  general  service  to  that  ancestor,  notwithstanding  tho 
previous  services ;  and  the  Lord  Ordinary  should  have  thought 
so.     But  the  House  of  Lords,  by  reversing  the  judgment  in  the 
case  of  Sir  A.  Cochrane  v.  Ramsay,  have  excluded  this  also  ; 
because,  as  the  last  Sir  John's  special  service  as  heir  of  provi- 
sion included  a  general  service  in  the  same  character,  it  is  now 
determined  that  a  second  general  service  to  the  same  ancestor 
is  incompetent.      In  the  peculiar  state  of  the  present  case, 
therefore,  the  pursuer  never  could  get  a  title  by  service  at  all 
as  a  title  to  maintain  this  action,  because  he  cannot  by  possi- 
bility  serve  to  the  last  Sir  John.      Neither  could  he  get  a  good 
title  by  trust-bond ;  for  the  charge  to  enter,  which  is  to  stand 
in  place  of  service,  must  require  him  to  enter  heir  to  some- 
body ;  and  if  it  required  him  to  enter  heir  of  Sir  John,  tho 
son  of  Sir  Alexander,  it  would  be  liable  to  the  same  objec- 
tion with  a  service  to  him  in  the  same  character,  viz.  that- 
the  title  had  been  already  taken  up,  and  ve^^ted  in  another 
party  by  general  service.     If  the  pomt,  therefore,  would  have 
been  doubtful  before,  there  seems  to  be  no  alternative  now,  in 
such  a  case  as  this,  but  to  sustain  the  title  of  apparency,  where 
the  propinquity  is  admitted  or  proved.     On  the  cases  referred  to 
by  the  defenders,  the  Lord  Ordinary  may  observe,  that  that  of 
Carmicbael  does  not  appear  to  be  applicable, — the  question  there 
being,  whether,  the  title  on  the  investiture  being  quite  open  in 
consequence  of  the  total  error  in  those  made  up  by  Sir  John 
Carmicbael,  Miss  Carmicbael  was  not  bound  to  enter  fully  to- 
James  Carmicbael  before  she  could  challenge  the  onerous  mar- 
riage-contract of  Sir  John  ?    And  as  she  must  thereby  have  in- 
curred a  passive  title  sufficient  to  support  the  deed  under  the 
Act  1695,  that  question  in  reality  involved  the  whole  merits  of 
the  case.     Neither  is  the  case  of  Cunningham  v.  Glen  in  point; 
for  if  there  had  been  a  fee  in  George  Cunningham,  requiring  to 
be  taken  up  by  service,  it  had  not  been  taken  up,  and  the  decision 
only  imports,  that  in  such  circumstances,  a  general  and  not  a 
special  service  was  the  proper  course  for  founding  the  right  to 
reduce  the  standing  infeftment.      The  case  of  Sl*Callum  p. 
Campbell  is  more  applicable.     But  perhaps  there  is  a  material 
difference  in  this,  that  the  entry  in  that  case  had  been  by  precept 
oicUtre  constat,  which  has  not  the  same  effects  with  service.  ** 

To  this  judgment  the  Court  adhered.  On  the  re- 
turn of  the  case  to  the  Outer- House,  a  debate  ensued 
upon  the  second  preliminary  defence,  viz.  that  of  re* 
Judicata,  which  rested  on  the  following  facts: — In 
I781y  the  true  heir-apparent  under  the  standing  inyes* 
titoras  of  tho  estate  was  John  Rutherfurd  ^grandfather 
to,  bat  alleged  to  he  not  represented  hy  the  pursuer), 
who  was  eldest  son  of  Henry  Rutherfurd,  the  person 
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called  nominatim  to  the  succession  by  the  settlement 
of  Sir  Alexander  Nisbett,  upon  failure  of  the  descend- 
ants of  his  own  body.    John  Rutherfurd,  for  the  pur- 
pose of  trying  the  question  of  legitimacy,  granted  a 
nominal  trust-bond  in  favour  of  John  Edgar,  who,  in 
1790,  obtained  decree  of  adjudication  against  him, 
as  charged  to  enter  heir  in  special  to  the  deceased  Sir 
John  Nisbett  of  Dean.     Upon  this  title,  Edgar  raised, 
in  1791,  an  action  of  reduction  of  the  special  service 
and  infeftment  of  John  Nisbett,  upon  the  ground  of 
his  illegitimacy,  from  which  action,  to  which  Alexan- 
der also  was  made  a  party,  the  Court  assoiheied  the 
defenders  in  1797.     On  this  second  point  also,  cases 
were  given  in ;  and 

"The  Lord  Ordinary  (12th  November  1831).  having  consi- 
dered the  summons  and  defences,  with  the  interlocutor  now  final 
as  to  the  first  preliminary  defence ;  and  having  heard  parties* 
procurators  on  the  second  preliminary  defence ;  and  thereafter 
considered  the  revised  cases  now  lodged,— Finds,  that  the  de. 
cree  of  this  Court,  of  the  20th  June  and  1 1  th  July  1797,  of  which 
an  extract  is  produced,  constitutes  re$  judicata  against  the  pur- 
suer, in  regard  to  the  object  and  conclusions  of  the  present  ac- 
toon ;  sustains  the  same  as  a  title  to  exclude :  Finds  that  the 
defenders  are  not  bound  to  produce  the  writs  called  for  by  the 
summons  :  Assoilzies  the  defenders  from  the  whole  conclusions 
of  the  action :  Finds  the  defenders  entitled  to  the  expense  of 
thu  part  of  the  discussion  :  allows  an  account  to  be  given  in ; 
and  remits  the  same,  when  lodged,  to  the  auditor  to  be  taxed. — 
Notc—lt  has  been  decided  that  the  pursuer,  by  his  propinquity, 
and  by  the  destination  of  the  estate  of  Dean,  has  a  good  title  to 
insist  for  reduction  of  the  service  of  the  late  Sir  John  Nisbett  as 
beir-male  and  of  provision  of  his  father.  Sir  John  Nisbett,  on  the 
ground  that  he  was  not  of  lawful  birth— of  the  precept  from 
Chancery,  and  the  seisin  which  followed  thereon— and  of  the 
trust-deed  executed  by  the  last  Sir  John,  &c.     The  summons 
concludes  to  have  these  titles  reduced,  and  to  have  it  found  that 
the  pursuer  is  entitled  to  be  served  heir  in  special  in  that  estate, 
as  nearest  heir-male  and  of  provision,  under  the  same  destination 
to  which  Sir  John's  service  related.     The  defender  refuses  to 
satisfy  the  production,  and  produces  the  extract  of  a  decree  in 
1797,  in  an  action  insisted  in  by  John  Edgar,  as  adjudger  on  a 
trust-bond  bv  John  Rutherfurd,  the  pursuer's  grandfather,  as  a 
mle   to  exclude,  founding  upon  it   the  exceptio  ret  judicalee. 
The  summons  in  that  action  concluded  for  reduction  of  the  same 
service,  precept,  and  infeftment.  and  to  have  it  found  that  neither 
Sir  John  Nisbett,  nor  his  brother  Alexander,  had  any  right  to 
the  estate,  and  that  it  belonged  to  Mr  Edgar  by  his  adjudica- 
toon;  which  was  substantially  the  same  thing  as  if  it  had  borne 
that  John  Rutherfurd,  the  granter  of  the  trust-bond,  was  the 
to-ue  heir,  and  entitled  to  be  served.     The  main  ground  of  re- 
ductoon  was  an  averment  of  illegitimacy  against  Sir  John  and 
*i8  brother.     The  decree  is  a  decree  in/oro,  upon  proof  and 

iSoS^^'riJ'*^'*^^"*  having  been  in  dependence  from  1791  till 
1797.  The  pursuer  meets  this  plea  of  rw  judicata,  by  stat- 
ing that  he  does  not  represent  bis  grandfather  John  Rutherfurd, 
and  that  the  decree  is  ret  inter  alios  acta.  The  statement  that 
he  does  not  represent  is  denied ;  but  the  defender  joins  issue 
with  the  plea  founded  on  the  assumption  of  it,  and  maintains, 
that  still  the  decree  is  res  judicata  against  the  pursuer.  The 
pursuer,  while  he  resists  the  plea  of  res  judicata  on  legal  grounds, 
alleges  that  the  proceedings  m  the  former  action  were  collnaive ; 
and  that  the  case  was  not  fairiy  tried.  And  he  says  particularly, 
that  he  can  now  prove  that  Sir  John  Nisbett,  the  defender  m 
that  actoon,  was  born  at  Canterbury.  The  meaning  of  this 
mtement  seems  to  be,  that,  as  there  was  no  proof  of  any  cele- 
bration  of  marriage  between  the  former  Sir  John  and  the  French 
lady,  whom  he  first  brought  to  England,  and  then  to  Scotland, 
the  judgment  of  the  Court,  if  it  depended  upon  the  cohabitation 
of  the  parties  as  man  and  wife  in  Scotland  posterior  to  the  birth 
of  their  eldest  son,  was  unwamnted  in  law,  on  the  ground  that 
a  marriage  so  constituted  would  not  be  effectual  to  legitimatize 
a  son  born  in  Enghuid.     And  the  Lord  Ordinary  supposes,  that 


the  source  of  tbe  present  action  may  probably  be  found  in  the 
views  which  have  been  recently  put  forth  on  this  point    The 
question  at  present  does  not  relate  to  any  question  of  collusion, 
or  of  res  noviter  veniens  ad  notitiam.      It  may  be  doubtful 
whether  the  first  could  be  maiiitained  without  a  rednctioo, 
though  perhaps  it  mi^t.     Tbe  Lord  Ordinaiv,  however,  has 
read  tbe  extract  of  the  decree,  and  in  doing  so  has  not  seen  any 
marks  of  coli4ision,  though  there  may  be  omissioiit  of  what  the 
pursuer  might  think  material  to  have  been  done.     But  as  to  the 
supposition  of  res  noviter,  he  must  observe,  that  it  was  quite 
clearly  proved  in  that  process,  that  John  Nisbett,  the  eldest  son, 
was  born  in  England.     Jt  may  be  doubtful  whether  this  was  at 
Canteft>ury  or  in  London.     The  late  Mr  Andrew  Wood,  sur- 
geon,  who  was  sui^geon  in  the  Scots  Greys,  to  which  regiment 
Sir  John  Nisbett  belonged  in  1768,  swears  that  tbe  kdy  was  de- 
livered of  a  child  at  Canterbury,  and  he  thinks  it  was  a  son. 
But   Sir  John's  servant,  James  Winter,  says  that  it  was  a 
daughter  that  was  bom  at  Canterbury,  and  that  she  soon  after 
died ;  but  then  he  swears  that  a  son  was  afterwards  bom  in  a 
precise  house  in  Piccadilly,  London — that  he' was  present  at  the 
christening — and  that  that  son  was  John  Nisbett,  the  defender, 
wbo  was  afterwards  brought  with  the  parties  to  Scotland.    It  is 
farther  proved  by  other  witnesses,  speaking  from  reputation, 
that  the  eldest  of  the  two  sons  was  born  in  England.     Whatever, 
therefore,  might  be  the  merits  of  the  judgment,  the  proof  shows 
that  both  the  parties  and  the  Court  must  have  been  fully  aware 
of  the  fact  that  John  Nisbett  was  bom  in  England,  before  the 
residence  of  the  parents  in  Scotland.     The  birth  of  Alexander, 
the  second  son,  was  probably  in  Scotland.     Laying  these  things 
aside  at  present,  the  question  of  law  is,  Whether,  where  an 
estate  stands  destined  by  fee-simple  titles,  and  a  person  is  served 
heir  of  provision,  and  infeft  as  being  the  lawful  son  of  the  de- 
ceased, and  where  the  immediate  heir  of  provision,  failing  such 
lawful  issue,  challenges  the  service  on  the  ground  of  illegitimacy, 
and  decree  of  absolvitor  follows,  after  full  proof  and  debate,  a  sub- 
sequent heir  of  provision  not  representing  the  pursuer  of  that 
action  may,  at  the  distance  of  years,  maintain  an  action  to  the 
same  effect,  and  is  not  barred  by  the  exception  of  res  judicata  f 
The  Lord  Ordinary  has  not  seen  any  precise  decision  of  the  point, 
and  the  argument  on  abstract  principles  is  somewhat  difficult  and 
subtle.     He  is  clear  that  the  case  of  Gordon  v.  Ogilvie  in  1761 
is  materially  different;  because  in  that  case  tbe  pursuer  was 
obliged  to  found  on  the  former  action,  in  order  to  elide  prescrip- 
tion ;  and  the  same  was  the  case  in  Maule  v.  Maule.     But  here 
prescription  is  not  pleaded,  and  it  would  be  excluded  by  minorities. 
The  general  rule  of  the  law  is  clear,  that  in  order  to  found  the 
exception  of  res  judicata  (for  it  is  an  exception  to  be  pleaded, 
not  a  ground  of  incompetency  in  the  action),  it  must  appear  that 
the  former  suit  was  between  the  same  persons,  concerning  tbe 
same  thing,  and  on  the  same  cause  of  action.     But  tbe  question 
here  is,  whether  the  pursuer,  insisting  as  heir-apparent  under  a 
special  destination,  is  not  to  be  considered  as  the  successor  of  the 
former  apparent  heir  in  this  matter,  whether  he  represents  him 
on  tbe  passive  titles  or  not,  and  as  thereby  bound  by  the  decree 


succession  to  this  estate,  at  the  instance  of  the  immediate  heir 
for  the  time,  is  not  conclusive  against  more  remote  or  future 
heirs  ?  If  this  action  related  to  any  other  estate,  the  Lord  Or- 
dinary can  see  no  room  for  doubt,  that  the  pursuer  would  be  en- 
titled to  try  the  question  of  legitimacy,  and  would  not  be  barred 
by  the  former  judgment  But  his  title  here  is  as  heir-apparent 
in  the  same  estate  in  which  Edgar*s  constituent  was  heir-apparent, 
if  the  illegitimacy  could  be  proved.  Tbe  title  is  one  and  the 
same  in  both  cases.  The  Lord  Ordinary  cannot  assent  to  a  po- 
sition of  the  defenders,  that  the  pursuer's  grandfather  could,  ss 
heir-apparent,  have  discharged  by  voluntary  deed  all  title  to  the 
estate,  and  all  right  to  reduce  the  service,  so  as  to  bind  the  pur. 
suer,  not  representing  bim.  He  apprehends  that  this  position  is 
erroneous,  and  that  the  illustrations  given  in  support  of  it  are 
wholly  inapplicable.  Tbe  precise  ground  of  challenge  roust  be 
attended  to.  On  the  supposition  that  John  Nisbett  was  illegi- 
timate, he  had  no  title  that  could  be  ratified.  His  service  and 
infeftment  were  mere  nullities ;  and  there  was  no  deed  of  any 


1832.] 


THE  SCOTTISH  JURIST. 


123 


kind  executed  by  the  deceiised.    A  deed  on  deatb-bed  is  not  null ; 
it  u  a  good  title  unless  challenged  by  the  beir^t-law,  and  there- 
fore the  immediate  heir  may  discharge  the  right  to  challenge,  and 
ntifj  the  deed.     A  deed  contrary  to  the  obligations  of  a  mar- 
riage-contract is  partly  in  the  same  situation ;  but  the  jut  eredUi 
is  stronger ;  and  as  it  is  fully  vested  in  the  6rst  heir,  a  discharge 
by  bim  must  be  still  more  effectual     Such  a  case  as  that  of  Gor- 
don p.  Ogilvie  may  be  more  doubtful ;  but  still,  even  there,  there 
is  a  deed  ex  facie  flowing  from  the  ancestor,  the  right  to  chal- 
lenge which  is  in  the  first  heir ;  and  though  the  effect  of  a  col- 
lusive compromise,  whereby  that  title  is  recognised  as  valid, 
might  be  a  subject  of  great  doubt,  it  is  still  a  very  different  case 
from  the  present.     The  Lord  Ordinary  is  of  opinion,  that  no 
private  deed  by  the  pursuer's  grandfather,  acknowledging  John 
NUbett  to  be  legitimate,  and  without  trial  discharging  the  ri^t 
to  challenge  the  service,  would  have  barred  the  pursuer  (not  re- 
presenting him)  from  instituting  such  a  challenge.     The  parties 
might  indeed  have  settled  the  whole  matter  at  that  time,  if  John 
Nisbett  bad  permitted  decree  of  reduction  to  pass,  and  a  title  to 
be  made  up  by  the  pursuer's  grandfather,  and  then  obtained  a 
conveyance  from  him.     But  it  is  apprehended  that  the  latter,  as 
a  mere  heir-apparent,  could  not  convert  the  service  which  was 
null  into  a  good  title,  or  by  any  dischaige  close  the  door  against 
the  trial  of  the  question  of  legitimacy  by  another  heir.     Neither 
can  the  Lord  Ordinary  assent  to  another  position  taken  by  the 
defenders,  if  considered  in  the  abstract.     He  does  not  think  that 
it  is  an  invariable  test  of  a  man  having  a  good  title  to  pursue, 
that  decree  of  absolvitor  to  be  obtained  against  him  will  be 
m  judicata~~oT,  a  conveno,  that  the  decree  must  be  re$  Judu 
cata^  if  he  has  a  good  title.     A  roan  may  have  a  good  title  for 
bis  own  interest,  though  the  decree  will  not  bind  others.     And 
so  here,  if  it  could  be  shown  to  be  legally  true  that  the  pursuer 
bas,  io  the  proper  sense,  a  separate  interest  from  that  which  was 
ve«ted  in  his  grandfather,  the  question  of  legitimacy  might  be 
stiU  open  to  him.  But  although  the  Lord  Ordinary  cannot  adopt 
these  propositions,  on  which  much  of  the  argument  of  the  de- 
fenders is  rested,  he  is,  on  the  whole,  of  opinion,  that  the  decree 
prodaced  does  constitute  res  judicata  against  the  pursuer.     His 
lieir  of  the  matter  is  extremely  simple ;  perhaps  it  mav  be  thought 
too  simple  to  meet  all  the  ingenious  re6neroents  of  the  pursuer's 
argument.     But  it  appears  to  him,  that  as  John  Rutherfurd  is 
admitted  to  have  been  the  immediate  heir  of  provision  in  this 
estate,  failing  lawful  issue  of  the  then  deceased  Sir  John  Nis- 
bett—as  he  was  thereby  in  tiiuio  to  try  the  question  as  to  the  le- 
gitimacy of  John  Nisbett — as  that  question  was  tried  and  de- 
rided on  full  evidence  and  discussion — and  as  the  present  action 
relates  to  the  same  estate,  is  directed  to  the  same  object,  is  laid 
upon  the  same  allegations  of  fact  and  the  same  medium  in  law, 
sod  is  insisted  in  by  a  substitute  heir,  called  by  the  same  deed  of 
proriiiion, — the  one  trial  of  the  question  with  the  proper  party 
at  the  time  must  be  conclusive,  and  bind  all  the  h^rs  of  that  des- 
tination.    In  the  case  of  entailed  succession,  where  there  is  a 
jus  cretiiti  in  each  substitute  called,  if  a  question  is  raised  by  the 
immediate  heir  as  to  the  eflScacy  of  the  entail,  or  the  validity  of 
deeds  done  by  a  former  heir,  there  may  be  a  doubt  whether  the 
trial  of  any  such  question,  without  calling  all  the  existing  sub- 
ttitotes,  will  be  effectual  against  them  ;  though  even  in  that  case 
it  is  thought  that  a  deliberate  judgment  on  the  question  must  be 
conclusive.     But  in  the  case  of  fee-simple  succession,  or  where 
the  question  does  not  relate  to  the  validity  of  any  deeds  done, 
but  to  the  title  of  a  party  claiming  to  be  the  heir,  depending  on 
the  matters  of  fact  or  law  in  his  situation,  the  Lord  Ordinary 
thinks,  that  the  immediate  heir  having  clearly  at  the  time  the 
onljr  title  to  try  the  question,  a  solemn  judgment  in  an  action  at 
bit  instance  must  determine  the  point  for  ever.     It  seems  to  be 
of  little  importance  whether  this  result  shall  appear  to  be  arriv- 
ed at  upon  views  of  strict  law  or  upon  principles  of  equity.  But 
if  it  does  appear  to  embrace  the  substantia]  law  and  justice  of 
the  case,  it  it  certainly  much  fortified  by  a  consideration  of  the 
danger  of  the  loss  of  evidence,  the  dangers  of  perjury,  and  the 
insecure  condition  of  rights  of  property,  which  would  be  involv- 
ed in  the  oppocite  principle.     One  circumstance  may  deserve  at- 
tention.    If  the  merits  of  the  case  were  to  depend  on  the  birth 
of  John  Nisbett  having  been  in  England,  this  would  not  have 
applied  to  Alexander  the  second  son ;  and  if  so,  John  Ruther- 


furd was  not,  even  on  the  assumption  of  John's  illegitimacy,  the 
next  heir  of  provision.  But  Alexander  having  been  called  in  the 
action,  the  decree  pronounced  was  a  decree  which  would  pro- 
bably have  been  held  available  to  Sir  John  both,  against  Edgar 
and  Alexander  Nisbett." 

The  pursuer  reclaimed.  At  first  adrising,  I5th  Fe- 
bruary 1832, 

Lord  Glenlee  would  desire  explanation  as  to  one  point  of  the 
case.  For  the  Lord  Ordinary  stated  in  the  note,  that  in  this 
case,  prescription  was  not  pleaded,  and  would  be  excluded  by  mi- 
norities. Now  he  thought,  on  the  contrary,  that  prescription 
was  pleaded,  and  would  not  be  excluded. 

The  defenders  stated,  that  they  had  not  yet  pleaded 
it — but  that  the  plea  was  still  open,  and  that  they 
would  state  it  at  its  proper  time.  The  Court  ordered 
a  hearing,  which  took  place  on  the  3d  and  dth  of  July 
1832.     At  the  second  advising, 

TAtf  Lord  Juttiee'Clerk  observed,  that  there  was  no  difference 
between  the  parties  as  to  the  facts,  except  as  to  the  statement, 
that  the  pursuer  succeeded  luerativl.    But  he  had  not  taken  any 
benefit  from  his  grandfather — and  that  statement  must  be  laid  en- 
tirely aside.  Now  Sir  John  Nisbett  had  got  decree  absolvitor,  on 
the  ground  of  his  legitimacy,  and  had,  by  a  trustee,  possessed  up* 
on  that  decree  till  1827,  as  heir  apparent  and  of  provision.    And 
admitting  that  the  pursuer  was  only  heir  of  provision  third  in 
order  to  the  pursuer  of  the  former  action,  and  that  he  too  was 
entitled  to  reduce  the  service  of  Sir  John  Nisbett,  still  the 
plea  of  ret  Judicata  appeared  to  apply.     The  heir  at  the  time 
was  entitled  to  try  the  question.  His  case  was  distinct  from  that 
of  substitutes  in  the  entail.     But  the  pursuer  seemed  to  come 
under  the  very  words  in  the  authorities,  (both  Stair  and  Erskine,) 
which  descnbed  those  against  whom  the  decision  of  a  question 
did  form  res  judicata.     Whether  the  pursuer  succeeded  by  lu- 
crative title  or  no,— whether  he  represented  his  grandfather  or 
no,— could  it  be  said  that  the  former  action  had  not  been 
brought  by  the  predecessor  of  the  pursuer — by  the  ancestor  of 
the  pursuer?  Unquestionably  he  was  both.  And  this  was  coupled 
with  the  circumstances  of  the  same  media, — the  same  character, 
and  the  same  object.     The  results  of  a  contrary  view  were  mon- 
strous.    They  would  lead  to  inextricable  confusion,  and  impede 
the  ends  of  justice.     If  this  were  not  a  res  judicata,  what  could 
hinder  nine  brothers  to  bring  separate  actions,  and  try  the  same 
questions  nine  times  over  ?    Had  the  law  established  any  such 
anomaly  as  that  ?    And  would  not  such  cases  often  have  been 
tried,  had  not  the  law  been  held  as  fixed  the  other  way  ?    The 
pursuer  had  not  been  able  to  point  out  a  single  instance.     But 
the  decisions  could  not  be  got  over  in  the  easy  way  supposed. 
It  had  been  said,  that  the  case  of  Gordon  contained  specialties, 
and  reference  had  been  made  to  Kilkerran's  Report.     But  the 
Faculty  Reports  in  1761,  were  entitled  to  as  much  authority  as 
any.    And  the  rubric  of  the  Faculty  Report,  which  was  a  fair 
summary  of  it,  proved,  notwithstanding  all  the  ingenious  attempts 
to  point  out  specialties,  this  clear  principle,  that  a  judgment 
against  one  apparent  heir  was  res  judicata  against  a  similar  action 
by  a  succeeding  apparent  heir.     Bes  judicata  was  thus  seen  to 
be  applicable  to  a  question  tried  by  apparent  heirs,  and  to  a  ques- 
tion with  an  ancestor.  It  roust  here  be  held  as  a  titie  to  exclude. 
At  the  same  time,  while  he  entirely  concurred  with  the  Lord 
Ordinary  in  the  conclusion  to  which  he  had  come,  and  was  in- 
debted to  him  for  the  great  ability  of  the  views  which  he  always 
took,  he  could  not  be  held  bound  by  every  thing  contained  in 
bis  note. 

Lord  Glenlee  said,  that  the  question  of  legitimacy  had  been 
formerly  decided  against  a  party  standing  in  all  the  right  in 
which  this  pursuer  could  stand ;  and  although  that  right  might 
have  devolved  on  him,  without  his  incurring  a  passive  title,  he 
could  not  try  the  question  again,  as  to  the  same  subject,  and 
in  the  same  character.  A  trustee  adjudging  was  just  in  the  same 
situation  as  the  pursuer,  if  served  himself  l*he  consequences 
of  holding  this  to  be  not  res  judicata  would  be  quite  terrible. 
Could  the  right  of  a  creditor  adjudging  upon  a  charge  to  enter 
heir  be  set  aside  by  another  apparent  heir,  because  he  said,  that 
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be  passed  by  all  the  Other  uninfeft  beirst  and  did  not  represent 
by  a  passive  title?  Or,  although  new  road  trustees  did  not 
pemonally  represent  their  predecessors,  would  not  a  judgment 
against  the  latter  hold  good  against  the  former  ?  There  was  only 
one  passage  in  Erskine  that  gave  any  countenance  to  the  pur- 
suer*s  doctrine,  namely,— that  about  decrees  in  absence.  But 
Erskine  never  meant  to  make  the  law  of  ret  judicata  depend 
upon  an  implied  contract.  He  concurred  with  the  Lord  Ordi- 
nary. 

Lard  CringletU  concurred.  Apply  a  contrary  rule  to  the  case 
of  Aseog.  Could  another  heir  of  entail  come  forward  and  ssy 
that  the  question  had  not  been  tried  with  biro  ?  The  simplest 
view  was  always  the  best :  That  the  Lord  Ordinary  had  ex- 

Eressed  in  his  note.   If  John  Rutberfurd  had  prevailed,  be  would 
ave  got  the  estate.     And  could  the  pursuer  try  the  same  case? 
Lord  Meadowbank  concurred. 

The  Court  adhered. 

Authorities  for  Pursuer. — V.  12,  13,  14,  De  Except,  rei  jud. 
V.  9,  sec.  2,  eod  tit.  V.  28,  eod  tit  V.  2,  Cod.  de  Except 
aeu  prescript  V.  2,  C«od.  quib.  res  jud.  non  noeet  Stair, 
IV.  40, 16.  Bankt  IV.  25,  7.  10.  Ersk.  IV.  d»  3,  6.  Kames* 
Elucid.  Art  8.  Crawford  v.  Randal,  July  1760;  Mor.  14,066. 
Gordons,  17tb  February  1761 ;  Mor.  14,070.  Maule,  House 
of  Lords,  26th  May  1826.  Edmistoun,  6th  January  1665;  Mor. 
14,057.     Dunfermline,  19th  November  1^5. 

Authorities  for  Defenders.— >Mor.  16,079.  Shaw  e.  Calder- 
wood,  21st  Januanr  166a  Gray,  &c.  v.  Gray,  16tb  July  1672; 
Diet.  p.  8196.  Kennedy  v,  Arbuthnot,  13th  July  1722;  L)ict 
p.  8198.  Craigs  o.  Maltmen  of  Glasgow,  February  1739; 
bict.  p.'  3199.  Minister  of  Eyemouth,  4th  February  1756. 
Minister  of  Dunfermline,  5th  AUrch  1823.  Gordon  v.  Ogilvy, 
17th  February  1761 :  Select  Dec.  No.  175.  Kames*  Diet  14. 
Note  74.  Crawford  V.  Randel,  July  1760;  Mor.  14,066.  Maule, 
1st  June  1824,  affirmed  S6tb  May  1826. 

Second  Division. — Lord  Ordinary  Moncreiff. — Jet.  Dean  of 
Faculty  (Hope),  H.  Robertson. — AU.  Keay,  D.  M'Neill,  James 
Peterson. — lames  Swan,  W.S.,  and  Scott,  Finlsy  and  fiaU 
derstone,  W.S.,  Agents.— Mr  Thomson,  Clerk.— [7.  C] 

28//i  November  1832. 

Mo.  71.-*Davio  Cltne,  Pursuery  o*  David  John- 
8T0KB  &  J.  6.  BaRR,  Defenders, 

Froeen-^The  principal  record  ofaproeeu  hatting  been  lost,  can 
only  be  supplied  by  proving  the  ierwr* 

In  tbifl  action,  which  was  bronffht  for  payment  of 
certain  business-accoanta,  the  Lord  Ordinary,  on  8th 
December  1831,  found 

*<  the  defenden  jointly  and  severally  liable  for  the  accounts  li- 
belled, in  so  far  as  the  same  may  be  sustained  as  correct  by  the 
auditor,  and  remita  to  him  to  tax  the  aame  accordingly." 

The  defenders  reclaimed ;  bat  in  consequence  of  the 
(wo  numbers  of  the  process  composing  the  record 
having  been  amissing,  these  papers  were  not  printed. 
It  appeared  that  a  receipt  stood  in  name  of  Clyne's 
clerk,  as  haring  borrowed  up  the  process ;  but  Ciyne 
not  haying  the  numbers  a  wan  ting,  got  the  copy  of  the 
record  boxed  for  the  Lord  Ordinary,  and  printed  that 
to  the  Court.  When  the  case  appeared  in  the  roll, 
the  matter  was  stated  to  the  Court;  who,  on  1st 
March  1BS2,  having  expressed  an  opinion,  that  as, 
tx  facie  of  the  receipt,  the  process  had  been  last  bor- 
rowed, containing  tne  numbers  now  amissing,  by  Mr 
Clyne,  be  was  bound  to  supply  them.  The  case  was 
aocordingly  superseded  for  that  purpose,  and  diligence 
granted.  Clyne  aoeordingly  executed,  and  reported 
the  diKgence ;  from  which  it  appeared  that  the  num- 
bers were  undoubtedly  lost.  The  copies  furnished  to 
counsel,  prior  to  the  achate,  were  however  produced. 


which  corresponded  exactly  with  that  boxed  for  the 
Lord  Ordinary*  It  appeared  also  that  the  copy  so 
boxed  had  been  taken  from  the  principal  record  copy. 
In  these  circumstances,  it  was  contended  for  Clyne, 
that  the  Court  should  hold  this  as  a  true  copy,  in 
place  of  the  record. 

Lord  Prerident  thought  that  a  proving  of  the  tenor  was  tbe 
only  way  in  which  the  lofs  could  be  supplied. 

Lord  CSraigie  thought  that  the  Court  might  recej^e  wbat  would 
be  sufficient,  in  a  proving  of  the  tenor  here,  without  the  form  of 
proving  the  tenor  being  necessary. 

Tbe  Ctiurt  superseded,  till  a  proving  of  the  tenor 
should  be  brought. 

First  Dinsion.  —  Lord  Ordinnry,  Newton. — Jet,  Dean  of 
Faculty  (Hope),  Boswell. — Jit,  Cuninghame,  Pyper. — Parties, 
Agent8._Mr  Hell,  Clerk.— [J.  IF.  D.] 

2Slh  November  1832. 

No.  72^ — Sir  E.  J.  M.  M'Greoor  and  Trustjbbs, 

PetitionerMy  v.  Alex.  6.  Stirlino,  Objector. 

Statute^  Entail— Sale— •  Advertisement — Jn  a  sale  of  entaiUd 
land*  under  an  Act  of  Parliament,  providing  Jbr  Ihe  eeJt  of 
the  lands  by  public  auction,  **  under  iHe  authority  of  the 
Court  (^Session,  to  befir$t  hud  and  obtained  by  summary  appli- 
cition  to  that  Court,  in  either  of  the  Divisions  tltereoft  aad  by 
and  with  the  direction  and  approbation,  and  under  the  authority 
of  the  said  Court,  to  make  such  sale  or  sates  to  any  person  or 
person*  who  may  be  detirous  and  willing  to  become  the  purchaser 
or  purchasers  there**/,  at  such  price  or  prices,  and  upon  suck 
terms  and  conditions,  as  the  said  Court  maif  from  time  to  lime 
order  and  direct :  Provided  alwayit,  avui  it  is  hereby  expressly 
provided  and  declared,  that  notice  of  such  intended  sale  shall 
previously  be  gicen  in  the  Edinburgh  Gazette,  and  in  three  of 
the  newspapers  published  in  EdinJburgh  once  a^week  at  the  least,  for 
and  during  three  months  previously  to  the  day  of  such  itUended  sale  ; 
and  that  such  sale  shall  be  made  at  and  for  the  most  money  and  best 
price  that  can  or  may  be  had  and  obtained  fur  the  same** — Held^ 
t/tat  it  was  not  necessary  that  the  advertising  should  commence 
after  the  date,  either  of  the  application  to  the  Court,  or  of  the 
warrant;  and  that  advertisements  in  all  the  numbers  oj  the 
newspapers  required,  which  had  been  published  within  the  three 
months,  were  sufficient  compliance  with  the  statute,  aWtough 
three  months  did  not  elapse  between  the  commencement  if  the  ad^ 
vertisements  in  all  the  papers,  and  the  day  ^saU. 

On  the  10th  of  June  1825,  an  Act  iras  passed 

<<  for  vesting  the  lands  and  estate  of  Ruskie,  and  certain  other 
entailed  lands  of  Sir  Evan  John  Murray  M'Gregor  of  ^lac- 
gregor.  Baronet,  in  trustees,  to  be  sold,  and  for  laying  out  the 
prices  thereof  in  the  purchase  of  other  lands  and  estatea  more 
conveniently  situated,  to  be  entailed  under  the  conditions  and 
limitations  contained  in  deeds  of  entail  executed  by  the  late  Sir 
John  M*Gregor  Murray,  Baronet  ;'* 

providing  for  the  sale  of  the  lands  of  Roskie  and 
Gart  therein  described, 

*<  by  public  auction  or  sale,  and  that  either  in  one  lot,  or  by  one 
or  more  parcels  or  separate  lots,  according  as  they  may  be  ad- 
vised and  think  fit  and  judge  proper,  under  the  authority  of  the 
Court  of  Session,"  &c.,  as  quoted  in  the  foregoing  rubric 

In  December  1829  and  March  1830,  the  Parlia- 
mentary Trustees  of  Sir  Evan  J.  M.  M'Gregor  applied 
to  the  Conrt  of  Session  for  anthority  to  carry  into 
execution  the  purposes  of  the  Act,  in  regard  to  cer- 
tain lands  sold  and  purchased.  The  purchaser  com- 
peared, and,  inter  alia,  objected — That  the  prooeed- 
Higs  in  the  sale  were  not  conducted  in  terms  of  iho 
Act  of  Parliament,  and  acts  of  Court  authorising  the 
sale;  and  in  particular,  that  the  advertisements  or 
notices  required  by  the  statute^  were  not  duly  made 
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or  pablished,  on  the  g^ronnd  that  the  warrant  of  Court) 
10th  June  1829  (obtained  on  an  application  posterior 
to  the  2d  of  July,  after  several  ineffectual  attempts  to 
sell),  having  directed  the  land«  to  be  expomnl  on  the 
2d  of  September  1829,  when  they  were  sold,  and  the 
necessary  advertisements  having  commenced  in  two 
Edinburgh  papers  on  Tuesday  the  2d,  and  in  two 
others  on  Thursday  the  4th  of  June,  and  having  con« 
eluded  on  Tuesday,  1st  September,  the  act  had  not 
been  complied  with.  The  trustees  then  brought  a  de« 
clarator  of  the  validity  of  the  sale,  ftc.  To  this,  do* 
fences  were  given  in,  both  for  the  purchater»  and  also 
for  the  substitutes  in  the  entail.  The  actions  were  con- 
joined. The  Lord  Ordinary,  15th  June  I BS2,  report* 
ed  mutual  cases  to  the  Court.  At  first  advising,  lOth , 
July  1832, 

The  iMrd  JuMtice-derk  had  no  diiBculty  as  to  the  objections 
on  the  nature  of  the  title.  The  purchaser  wss  quite  secure,  if 
wbat  was  proposed  to  be  eompetently  done  tinder  the  statute 
wu  put  in  execution.  But  there  were  other  olijections  of  a 
rery  different  kind.  The  Court  had  been  taught  by  the  Sbeueban 
nse.  that,  in  exercising  their  powers  to  see  an  Act  of  Parliament 
carried  into  effect,  implicit  obedience  to  the  statute  in  all  re- 
tpects  was  required,  and  that  no  equipoUents  or  equivalents 
could  be  allowed.  In  the  case  of  Appin  also,  where  the  Act 
pointed  out  advertisements  to  be  made  in  various  newspapers 
and  gasettes,— and  there  was  only  one  gazette  in  which  it  could 
not  be  proved  that  the  required  advertisement  had  been  insert* 
fd, — a  learned  judge,  now  no  more,  convinced  him  that  the 
ooristioo  was  of  no  moment.  But  it  was  ultimately  found  fatal 
to  the  sm1&  And  Mr  Downie  afterwards  got  Appin  for  j£7000 
le99.  He  did  not  think  that  the  advertisements  precedi:ig  the 
former  abortive  attempts  at  a  sale  could  be  paid  attention  to, 
or  brought  in  to  aid  any  defect  in  those  preceding  the  actual  sale* 
Now,  one  of  these  advertisements  preceded  the  application,  and 
many  preceded  the  warrant :  So  these  bad  taken  place  without 
the  authority  of  tbe  Court  required  by  the  statute.  For  no 
psrt  of  the  proceedings  could  be  preliminary  to  tbe  authority  for 
them. 

L0rd  GlenUt  concurred  as  to  tbe  title  offered  Then  as  to 
tbe  sale,  it  was  true  that  no  equipoUents  could  be  taken. 
That  bad  been  decided  in  the  two  cases  alluded  to.  Yet  the 
things  required,  and  omitted,  must  be  plainly  stated  in  the 
Statute.  The  requirements  must  be  as  little  implied  as  their 
execution.  Now,  the  intention  of  the  Legislature  evidently  was, 
that  the  public  should  be  sufficiently  warned  for  three  months. 
There  was  no  declaration  that  no  sale  should  proceed,  ex« 
cf  pt  on  such  and  such  conditions,  or  that  tbe  notices  must  be 
given  Bubeequently  to  tbe  warrant.  And  there  was  no  allegation 
of  actual  injury  sustained.  He  must  presume,  too,  that  tbe  Court 
hsd  tbougfit  that  tbe  Act  did  not  require  so— else,  why  did  they 
on  the  lOch  of  June,  pronounce  an  order  for  a  sale  on  the  2d  of 
September.  He  excluded  all  the  advertisements  previous  to  the 
former  exposures.  But  he  thought  the  last  advertisements  suf- 
ficient. There  was  no  one  number  of  the  newspapers  published 
within  the  three  months  in  which  the  advertisement  did  not  ap- 
pear. 

Lord  Cringletie  thought  that  the  tru&fees  could  not  proceed, 
except  explicitly  in  terms  of  the  Act  of  Parliament  Now,  there 
was  an  evident  omission.  In  some  of  the  papers,  the  sale  had  not 
been  first  advertised  till  the  4th  of  July — and  tbe  sale  took  place 
on  the  2d  of  Septemb^.  They  might  easily  have  fixed  a  later 
day  for  tbe  sale. 

Lord  hitadimbank  was  clear  that  equipollenta  would  not  do. 
But  it  was  to  be  observcfl,  that  although  tbe  authority  of  the 
Court  was,  by  tbe  Act,  declared  necessary  as  a  pre-requisite  to 
the  sale,  there  was  no  declaration  of  the  same  necessity  in  re- 
gard to  the  advertisements.  They  did  not  need  to  be  inserted 
by  virtue  of  tbe  warrant  of  Court  at  all.  So  the  only  remaining 
question  was,  whether  or  no  there  had  been  three  months  of  a^ 
vertisementa  ?  The  Court  could  not  compel  newspapers  to  pub- 
lish 00  a  particular  day.    It  was  enough,  if  th?  partiei  did  their 


best  in  the  matter-*-which  they  had  here  done  within  the  li- 
mits of  tbe  three  months.  The  Lord  Justice.  Clerk  and  Lord 
Cringletie  did  not  concur ;  for  the  one  rested  his  opinion  on  the 
posteriority  of  the  warrant — the  other  on  the  want  of  sufficient 
advertisement. 

The  Court  were  thus  equally  dividedi  and  the  case 
stood  over.    Bat  at  a  second  advising, 

Th€  Lord  JuiHce^Clerk  stated,  that  when  the  ease  was  for* 
merly  before  tbe  Court,  at  the  very  end  of  the  summer  Sessiout 
he  bad  been  unfavourable  to  tbe  sale — being  strongly  swayed  by 
a  decision  in  which  he  bad  not  concurred,  viz.  in  the  case  of 
Doivnie,  and  by  the  Sbeueban  case.  But  on  more  mature  de- 
liberation, tbe  difficulties  which  be  then  felt  had  been  much  re- 
moved by  considering  the  terms  of  the  Act  of  Parliament.  He 
did  not  now  think  that  the  words  of  the  Act  required  that  ef  ery 
thing  to  be  done  preparatory  to  the  sale  should  take  place  pos- 
terior to  the  warrant  or  the  application,  although  the  sale  roust 
be  under  the  authority  of  the  Court.  Then,  as  to  tbe  nature  of 
the  advertisements  made,  be  thought  that  tbe  Court  were  not 
entitled  to  introduce  into  the  Act  the  word  **  calendar,**  so  as 
to  make  it  require  three  calendar  months.  In  the  election  and 
other  statutes,  that  word  was  always  introduced,  where  calendar 
months  were  actually  intended.  So  in  this  view,  there  would 
be  advertisementa  during  tbe  preceding  months  fuUy,  But  far* 
ther,  be  waa  of  opinion  that  there  was  sufficient  compliance 
with  the  Act,  if  there  had  been  sufficient  advertisements  in  the 
newspapers  during  all  the  weeks  of  these  three  months,  even 
though  there  had  not  been  advertisements  during  the  whole  spaca 
of  the  three  months.     He  would  sanction  the  mIc. 

Lord  Cringletie  had  agreed  with  the  chair,  in  being  against 
the  sale,  although  they  bad  differed  in  this  respect,  that  be  bad 
considered  tbe  posteriority  of  the  warrant  to  the  advertisements 
of  no  importance.  His  doubt  bad  been  this,«tbat  three  montba 
should  elapse  after  the  first  advertisement  before  the  sale  could 
take  place.  But  he  was  now,  especially  when  considering  the 
way  in  which  the  days  fell  in  July  that  year,  inclined  to  thinly 
that  due  advertisement  weekly,  during  the  three  months,  suf- 
ficed.    He  would  allow  the  sale. 

The  petitioners  observed,  that  by  the  law  of  Eng- 
land, a  month  was  always  held  to  consist  of  only  28 
days,  unless  otherwise  expressed.  And  such  was  the 
language  of  ParliameDt, 

The  Court 

*'  Repel  the  objections  to  the  sale,  and  to  tbe  title  offered : 
Find  that  the  expenses  of  process  fall  to  be  paid  out  of  the 
price.  To  this  effect  Aoc  aiatu  decern,  and  remit  to  the  Lord 
Ordinary  to  hear  parties  further,  and  proceed  as  to  bis  Lordship 
may  seem  fit.** 

Second  Division.  —  Lord  Ordinary,  Moncreiff. — Act.  P. 
Robertson,  W.  P.  Dundas. — AU,  Jameson,  6r.  Bell. — Michael 
Linning,  W.S.,  and  Adam  M'Cheyne,  W.S.,  Agents. — Mr 
RoUand,  Clerk.— [T.  C] 


28/A  Naoembcr  1832. 


No.  73. — Robert  Rollo,   Claimant^  v.  Mrs  Ram- 
say &  Children,  ReipondenU. 

Marriage- Contraet— Jus  Mariti — Conjunct  Fee  and  Liferent 
-^A  wife  havingf  bif  anUnuptial  marri9ge»contraet^  coawyerf  le 
keraeif  and  her  husband,  "  in  conjunct  Jee  and  liferrnt,  fiir  the 
liferent  tise  allenarly  of  the  hngeat  Itper,  and  to  the  children  ^ 
the  marriage^  in  $uch  proportions  o$  thejf  thall  directs  fy  «ii|f 
writing  under  their  hands ;  and,  failing  thereof,  equally  in  fie; 
whomfiiling,  to  herself  and  her  husband,  equalfy  betawet  them  ;** 
providing  also,  that  on  the  dittolution  of  the  mvriage  urithin  jwer 
and  dajff  without  children,  their  respective  heirs  should  haoethe  sub» 
jectequaUy*  A  family  having  been  procreated  of  the  marriage— <he 
husband  having,  during  the  marriage,  drawn  great  part  of  a  sub" 
jeet,  bearing  interest  due  to  the  wifi,  and  having  thereafter  died 
insoloent-^Beld,  that  the  ewecutor-ereditor  of  the  husband  had 
no  claim  fs  the  batancep  in  competition  with  the  wsfi  nnd  cAtf- 
drtn* 
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Alexander  Shaw  of  Jamaica,  died  2Sd  Aognst  1809, 
leaving  a  settlement,  under  which  the  raisers  were  ap- 
pointed executors,  and  by  which  he  left  to  Mrs  Ram- 
say, his  niece,  £5000,  to  bear  interest  from  1809,  until 
she  should  be  twenty-four,  when  she  was  to  receive  the 
principal.  She  was  married  f9th  April  1814,  before  she 
had  received  any  part  of  the  said  provision,  either 
principal  or  interest.  The  antenuptial  contract  of 
marriage  contained,  inter  alia,  the  following  provi- 
sions : — 

«  In  contemplation  of  wbiclr  miirriage,  the  said  David  Ramsay 
hereby  binds  and  obliges  himself,  his  heirs,  executors,  and  suc- 
cessors whomsoever,  to  make  payment  to  the  said  Helen  Shaw, 
in  the  event  of  her  surviving  him,  of  a  free  yearly  annuity  of 
£)50  Sterling.*'    **  And  the«aid  David  Ramsay  hereby  assigns 
and  dispones  to,  and  in  favour  of  the  said  Helen  Shaw,  in  the 
event  of  her  surviving  htm,  the  whole  household  furniture,  in- 
eluding  bed  and  table  linen,  china,    and  silver-plate,  that  shall 
happen  to  belong  to  him  at  the  time  of  his  death  ;  or,  in  the  op- 
tion of  the  said  Helen  Shaw,  he  binds  and  obliges  his  heirs, 
executors,  and  successors,  in  the  event  foresaid,  to  make  pay. 
xnent  to  her  of  the  sum  of  j£800  Sterling  in  place  thereof :  And 
farther,  the  said  David  Ramsay  hereby  assigns,  dispones,  and 
conveys  to,  and  in  favour  of,  the  children  of  the  marriage,  in  such 
proportions  as  be  shall  direct  by  a  writing  under  his  hand,  and, 
failing  thereof,  equally  among  them,  the  whole  lands  and  heri- 
tages, debts,  sums  of  money,  and  effects,  which  he  shall  be  pos- 
sessed of,  or  which  shall  be  addebted  and  owing  to  him,  at  the 
dissolution  of  the  marriage  :*'    *'  Which  provision  before  written, 
in  favour  of  the  said  Helen  Shaw,  she,  with  advice  and  consent 
foresaid,  hereby  accepts  of  in  full  of  all  terce  of  lands,  half  or 
third  of  moveables,  and  every  other  thing  that  she  could  ask  ;*' 
"  excepting  always  what  he  may  bestow  of  his  own  good  will, 
her  right  and  interest  in  the  fund  for  providing  annuities  to  the 
widows  of  writers  to  the  Signet,  a  reasonable  allowance  to  her 
in  the  event  of  her  surviving  him  for  mournings  and  aliment 
from  the  day  of  his  death  till  the  first  term  of  Whitsunday  or 
Martinmas  thereafter,  and  her  interest  in  her  own  fortune,  as 
after  provided  :  For  which  causes,  and  on  the  other  part,  the 
said  Helen  Shaw,  with  advice  and  consent  of  her  said  father, 
hereby  assigns,  dispones,  and  conveys  to,  and  in  favour  of  her- 
self, and  the  said  David  Ramsay,  in  conjunct  fee  and  liferent,  for 
the  liferent  use  allenarly  of  the  longest  liver,  and  to  the  children 
of  the  marriage,  in  such  proportions  as  they  shall  direct  by  any 
writing  under  their  hands,  and  failing  thereof,  equally  in  fee ; 
whom  failing,  to  herself  and  the  said  David  Ramsay,  equally 
betwixt  them,  and  to  their  respective  heirs  and  assignees,  all 
lands  and  heritages,  debts,  sums  of  money,  and  effects,  present- 
ly belonging  to  her,  or  which  shall  belong  to  her  at  the  dissolu- 
tion of  the  marriage,  other  than  the  provisions  before  expressed, 
and,  particularly,  the  sum  of  £5000  Sterling,  bequeathed  to  her 
under  the  settlements  of  her  deceased  uncle,  Alexander  Shaw, 
Esq.,  of  the  island  of  Jamaica ;  which  provisions  before  written, 
conceived  in  favour  of  the  children  of  the  nMrriage,  are  and  shall 
be  in  full  satisfaction  to  them  of  all  bairns'  part  of  gear,  Ugdim, 
executry,  and  every  thing  else  they  could  ask  or  claim  by  and 
through  the  decease  of  the  said  David  Ramsay  and  Helen  Shaw, 
or  either  of  them  :  And  it  is  hereby  agreed  upon  by  the  said 
parties,  that  notwithstanding  the  said  marriage  shall  happen  to 
be  dissolved  within  year  and  day  of  the  solemnization  thereof  by 
the  death  of  either  party,  without  a  living  child  procreated  of 
the  same,  yet  this  present  contract,  and  whole  clauses  therein 
contained  in  favour  of  either  party,  shall  subsist,*'  &c. 

Certain  trustees  were  appointed  for  her  in  the 
contract.  During  the  marriage,  Mrs  Ramsay  drew 
considerable  sums  (about  two-thirds)  from  Shaw's 
executors,  to  account  of  legacy  and  interest.  Mr  Ram- 
say died  on  30th  April  1828,  insolvent.  The  claimant, 
trustee  for  his  creditors,  and  con6rmed  executor-cre- 
ditor, demanded  the  remainder.  A  mnltiplepoinding 
was  bronght;  in  which  the  claimant  pleaded,  That,  by 


I 


Tirtue  of  the  foresaid  contract  of  marriage^  all  right 
to  the  said  legacy  was  vested  in  the  late  Mr  Ramsay, 
at  least  to  the  effect  of  giving  his  creditors  a  claim 
upon  it  preferable  to  any  claim  which  might  be  com- 
petent to  his  widow  or  children,  or  to  any  other  per- 
son. The  wife  and  children, — of  whom  the  former 
ranked  for  her  annuity  on  her  husband's  estate,  and  the 
latter  had  got  nothing  under  the  contract, — oppo»ed 
this  claim,  pleading,  That  by  the  conception  of  the 
clause  in  the  marriage-contract  providing  the  fortune 
of  the  claimant,  Mrs  Ramsay,  to  the  spouses,  in  con- 
junct fee  and  liferent,  for  the  liferent  use  allenarly  of 
the  longest  liver,  and  to  the  children  of  the  marriage 
in  fee,  the  interest  of  Mr  Ramsay  therein  was  no  more 
than  a  bare  liferent,  and  consequently  the  fund  btlU 
remaining  in  the  hands  of  the  pursuers  belonged  ex- 
clusively in  liferent  to  the  claimant,  Mrs  Ramsay,  the 
surviving  spouse,  and  in  fee  to  the  other  claimants, 
the  children  of  the  marriage. 

"  The  Lord  Ordinary  (5th  June  1632,)  having  heard  parties' 
procurators,  and  thereafter  considered  the  closed  record  and 
whole  process,  prefers  the  claimants,  Mrs  Helen  Shaw  or  Ram- 
say, widow  of  the  deceased  David  Ramsay,  writer  to  the  Signet, 
and  Wiihehnina  Macadam  Ramsay,  John  Ramsay,  David  &»baw 
Ramsay,  and  Thomas   Kennedy   Ramsay,  their  children,  and 
John  Rankine  of  Drumdow,  advocate,  factor  loco  tuioHs  for  the 
said  children,  to  the  fund  in  medio ;  and  decerns  in  the  prefer- 
ence and  against  the  misers  of  the  muliiplepoinding  accordingly ; 
repels  the  claim  of  Robert  Rollo,  executor-creditor  of  the  said 
David  Ramsay,  and  trustee  for  his  creditors,  and  decerns  :  Finds 
the  latter  claimant  liable  to  the  other  claimants  in  the  expenses 
of  this  discussion,  of  which  appoints  an  account  to  be  given  in, 
and,  when  lodged,  remits  to  the  auditor  to  tax  the  SMme  and 
report. — Xote.^l.  The  Lord  Ordinnry  thinks,  Is/,  That  the 
words  of  the  assignation  by  Mrs  Ramsay,  then  Helen  Shaw,  in 
the  antenuptial  marriage -contract,  where  she  '  assigns,  dispones, 
and  conveys  to,  and  in  favour  of  herself  and  the  said  David 
Ramsay,  in  conjunct  fee  and  liferent,  for  the  liferent  use  allen- 
arly of  the  longest  liver,  and  to  the  children  of  the  marriage,  in 
such  proportions,  &c.  in  fee,*  most  be  interpreted  as  if  they  had 
run  *  for  their  liferent  use  and  that  of  the  longest  liver  allenarly.' 
2^,  That  the  effect  of  these  words  was  to  vest,  at  the  utmost, 
only  a  fiduciary  fee  in  the  husband,  for  the  use  so  agreed  upon. 
The  Lord  Ordinary  baa  no  doubt  whatever  in  rejecting  tbe  in- 
terpretation  of  the  creditors,  which  comes  to  thu,  that  the  words 
are  to  be  read,  '  for  the  use  and  enjoyment  by  the  husband  in 
full  and  free  property  during  the  joint  lives  of  the  spouses,  buc 
for  the  use  of  tbe  longest  liver  in  liferent  only.*     The  Lord 
Ordinary  believes  that  no  such  provision  was  ever  heard  of  m 
Scotch  conveyancing ;  and  it  seems  preposterous.     Tbe  Lord 
Ordinary  would  rather  take  the  words  literally,  and  bold  them 
as  vesting  in  the  husband  and  wife  a  fiduciary  fee  for  the  liferent 
use  of  the  survivor,  after  dissolution  of  the  marriage  by  death, 
and  for  the  children  in  fee,  with  an  omission  and  exclusion  of  all 
enjoyment  whatever  during  the  existence  of  the  marriage.     But 
this,  which  is  the  literal  interpretation  of  the  use  by  which  the 
conveyance  is  limited,  is  also  too  absurd  to  be  received. —  II.  The 
words  being  so  read,  tbe  Lord  Ordinary  considers  the  circum- 
stance, that  the  fund  was  executry  instead  of  land  or  a  bonded 
debt,  as  of  no  relevancy,  and  does  not  think  that  intimation  of 
this  assignation  to  the  debtors  in  the  fund  was  necessary,  in 
order  to  exclude  tbe  creditors  of  the  husband  (though  it  is  suffi- 
ciently  evident  that  the  nature  of  the  contract  was  in  fact  com- 
municated to  the  debtors),  nor  that  express  exclusion  of  the  Jus 
mariti  was  necessary  in  order  to  exclude  these  creditors.     The 
Lord  Ordinary  does  not  think  that  the  jut  mariti  has  any  oper- 
ation to  cut  down  conveyances  made  of  the  wife's  fortune  by 
antenuptial  contract  in  her  own  favour,  or  in  favour  of  the  chil- 
dren of  the  marriage.     Exclusion  of  the  jut  mariti,  if  necessary 
to  the  efifect  of  allowing  these  to  stand,  is  implied.     The  legal 
assignation  of  the  wife's  moveable  fortune  by  marriage  to  the 
husband  never  can  be  supposed  to  have  existed  at  all,  iu  contra- 
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diedon  to  such  conFeyances  contained  in  the  antenuptial  contract 
on  which  the  marriage  proceeds.  As  to  intimation — if  the  jut 
mariti  had  been  ezpreasly  excluded,  intimation  of  such  exclusion 
ne?er  is  held  necessaij,  even  to  bar  the  debtors  of  the  wife  from 
paying  to  the  husband,  far  leas  to  exclude  the  creditors  of  the 
hosbaod  from  taking  the  wife's  separate  estate.  No  imrty  has 
B  right  to  assume  that  a  wife  was  married  without  a  marriage- 
coniract,  and  that  all  her  moveable  property  must  have  passed 
to  her  husband  by  the  operation  of  law.  Parties  interested 
must  inquire  what  were  the  actual  conditions  of  the  marriage.** 

Rollo  reclaimed.    At  advising, 

Lord  GlenUe  thought  that  matters  were  in  a  particular  situa- 
tion as  to  the  widow.  At  common  law,  was  not  the  widow 
clearly  entitled  to  retain  the  fund  till  satisfied  of  her  claims, 
which  must  be  considered  before  the  funds  could  be  touched. 
As  to  the  children,  it  was  unfortunate  that  people  would  always 
mix  up  mysterious  law  terms  with  the  declarations  of  their  own 
true  intentions.  It  would  be  far  better  to  use  plain  words.  The 
creditors  argued,  that  the  words  liferent  and  fee  were  to  be  con- 
sidered/i^  at.  But  he  could  not  view  them  so.  Even  in  the 
earlienl  times,  when  the  rights  of  the  husband  were  regarded  as 
mwh  higher  than  at  present,  it  waa  held  that  the  meaning  was 
to  be  drawn  from  the  context.  Insomuch,  that  even  before  tbe 
case  of  Newlands,  the  Court  inquired  whence  the  fund  came. 
Of  this,  various  examples  were  given  by  Erskine.  The  present 
case  was  hardly  in  any  thing  different  from  that  of  Waterston, 
decided  immediately  after  that  of  Newlands.  And  it  was  plain 
from  this  contract,  that  the  parties  never  had  an  idea  that  the  fee 
was  to  be  vested  in  the  husband.  The  expressions  "  as  they 
shall  direct,**  clearly  showed  that  the  fee  was  not  completely 
Tt^ted  in  the  husband.  And  so  did  the  provision,  that  if  the 
marriage  should  be  dissolved  without  children,  the  property  should 
go  to  the  heirs  of  husband  and  wife  equally.  This  would  never 
have  been  inserted,  had  the  whole  been  regarded  as  the  husband's. 
The  precedent  in  the  case  of  Waterston  should  be  followed.  As 
to  tbe  other  grounds  stated,  he  was  rather  at  a  loss  to  follow 
them.  He  was  not  sure  that  it  was  plainly  made  out  that  the 
JHi  mariti  applied.  The  subject  here  differed  from  a  legacy ;  for 
there  was  an  express  constitution  of  a  subject  bearing  interest. 
Instead  of  paying  any  more  to  the  husband,  the  executors  might 
have  said,  "  You  have  got  more  than  enough  already,  and  can 
have  no  more,  till  you  find  secoritv.*' 

Lard  Cringletie  concurred  with  Lord  Glenlee.  The  claim  of 
Rollo,  as  executor>creditor  of  Ramsay,  implied  that  the  fee  was 
held  as  having  been  in  Ramsay.  It  was  unfortunate  that  people 
would  use  these  mystical  terms.  But  they  always  fell  to  be 
explained  by  various  circumstances.  For  example,  if  the  fund 
came  from  the  wife,  then,  in  dubio,  tbe  fee  belonged  to  her. 
And  if  the  destination  was  to  the  heirs  of  tbe  wife,  the  fee  was 
held  to  be  in  her.  Here  it  was  impossible,  on  looking  at  the  con- 
ttroction  of  the  clause,  to  think  that  the  parties  regarded  the  fee 
as  in  the  husband,  especially  considering  the  two  provisions  re- 
ferred to  by  Lord  Glenlee.  It  had  been  argued  for  the  credi- 
tors, that  if  it  had  been  a  landed  estate,  the  provision  would  have 
appeared  in  the  infeftment  But  the  very  doubt  in  the  case  of 
Newlands  arose  from  tbe  fact  of  its  being  a  landed  esUte ;  and 
it  was  there  contended,  that  the  clause  was  just  substituting  one 
entail  for  another,  and  so  defeating  the  entail,  while  in  the  case 
of  moveable  rights,  the  will  of  the  testator  ought  always  to  have 

effect so  that  the  Judge  who  dissented  in  that  case  would  have 

here  decided  in  favour  of  the  family.  If  Mr  Ramsay  had  been  in 
desperate  circumstances  at  the  time,  would  the  trustees  have  paid 
to  him?  They  took  the  risk  of  his  single  receipt— See  also 
Syiiope.  p.  537,  Angus  v.  Ninian. 

Lord  Meadowbank  concurred. 

The  Lord  Justice-Clerk  was  clearly  for  adhering,  both  in  regard 
to  the  intention  of  the  parties,  and  the  powers  of  the  creditors. 
Thedeed  was  ja<;t  like  that  in  the  case  of  Waterston.  The  Judges 
in  tbe  case  of  Water>»ton  held  it  to  be  fixed  by  that  of  Newlands. 
And  be  had  no  doubt  that  such  a  decision  would  here  accord 
with  the  true  intentions  of  parties.  They  deariy  contemplated 
nothing  but  a  fiduciary  fee  in  the  husband,  as  appeared  froni  the 
clauses  regarding  the  liferent  of  the  survivor— the  equal  division 
among  tbe  children,  failing  direction — and  the  provision  regarding 
the  dissolution  of  the  marriage,  without  children.     A  great  deal 


had  been  said  about  the  way  in  which  Mr  Ramsav  had  got  the 
money.  But  the  condescender  did  not  say  that  he  hod  got  it 
on  his  single  receipt.  The  receipt  was  probably  joint ;  and  he 
was  entitled  to  get  the  money,  to  be  laid  out  for  the  purposes  of 
the  marriage.  Tbe  claim,  too,  was  only  for  the  balance,  not  for 
the  whole,  as  being  improperly  paid.  Tbe  executor- creditor, 
however,  could  not  compete  with  the  wife  and  tbe  children. 

The  Court  adhered,  irith  additional  expenses. 

Authorities  for  Claimant— Bell  Com.  L  638,  last  edit.  NeU 
son  9.  Murray,  14th  March  1732. 

Authorities  for  Respondents. — Waterston  o.  Rentons,  25th 
November  1801 ;  Diet.  4297.  Hunter  v.  Hunter's  Creditors, 
9th  July  1 794 ;  Bell's  Cases,  73.  Creditors  of  Pringle  v.  Erskine, 
2d  June  1714;  Diet.  4261. 

Authority  quoted  by  Lord  Crmgletie. — Angus  v,  Ninian ; 
Syn.  p.  537. 

Second  Division. — Lord  Ordinary,  Mackenzie.^^c/.  Skene, 
R.  Thomson. — Alt,  Jameson,  Cowan. — John  Hamilton,  W.S., 
and  Donaldson  and  Campbell,  W.S.,  Agents. — Mr  Ferguson, 

Clerk.— L^-  ^O 

29//i  November  1832. 

No.  74. — William  Stewabt,  Pursuer^  r.  Piri£*s 
Representatives,  Claimants  4*  Defenders, 

Husband  and  Wife — Mortis  Causa — Settlement— Jus  Re- 
lictae— £xecutry— /f  partjf  having  auigned  to  hit  wi/e^  if  the 
thould  turvive  hint,  a  liferent  of  a  certain  leaxe;  and  having 
thereaftt-r,  in  addition,  conveyed  to  her  by  another  deed  the  lifn- 
rent  (f  certain  moveables,  in  fuU  of  her  legal  provitions^  and  the 
fee  iherttof  to  hit  heir  of  line  and  two  next  of  kin,  in  definite  pro^ 
porliont — Held,  L  That  the  two  deedt  mutt  be  taken  together, 
and  formed  one  mortis  causa  settlement. — //.  That  the  widow 
was  not  entitled  to  approbate  the  first  deed  and  repudiate  the 
second,  and  recur  to  her  jus  relictae,  and  daim  one-half  of  the 
goods  in  communion. — ///.  That  the  heir  of  line  and  next  if 
kin  were  entitled  to  one-third  each,  of  all  the  moveables  not  sj)e- 
eially  conveyed,  in  addition  to  the  fee  of  those  specially  conveyed* 
— IK  That,  over  and  above  all  these,  the  heir  of  line  was  eniiited 
to  the  fee  of  the  lease. 

On  the  lOth  November  1803,  John  Pirie,  tenant  in 
Lrittle  Cairnbe^g,  executed  an  assignation  of  his  tadc 
of  the  said  farm  in  the  following  terms : 

"  And  now  for  the  love,  favour  and  affection  which  I  have 
and  bear  to  Mrs  Elizabeth  Garland  or  Pirie,  my  wife,  I  do 
hereby,  in  the  event  of  my  death,  assign,  convey,  and  make  over, 
to  and  in  favour  of  the  said  Mrs  Elizabeth  Garland  or  Pirie, 
my  wife ;  whom  failing,  to  my  own  nearest  heirs  whatsoever, 
the  foresaid  tack  of  the  lands  and  others  above  mentioned,  and 
my  possession  of  the  same,  and  that  for  all  the  years  and  ternis 
thereof  to  run,  from  and  after  the  period  of  my  death,  with  the 
whole  profits  and  emoluments  thereafter  arising  therefrom,  dur- 
ing the  currency  of  the  said  tack,  with  the  whole  clauses  and 
obligements  therein  contained,  and  all  action  and  execution  com- 
petent to  follow  thereon :  Providing  always,  as  it  is  hereby  ex- 
pressly provided  and  declared,  that  the  said  Mrs  Elizabeth  Gar- 
land or  Pirie  and  my  foresaids,  shall  be  bound  and  obliged  to 
make  payment  of  the  whole  money  and  victual  rents,  stipulated 
by  the  said  tack  that  shall  fdl  due  after  my  death,  and  that 
yearly  and  termly,  agreeable  to  the  said  tack,  and  also  to  per- 
form and  implement  the  whole  other  obligations  and  prestations 
Incumbent  on  me  and  my  foresaids  by  the  foresaid  tack,  from 
and  after  my  death,"  &c. 

On  20th  October  1820,  the  said  John  Pirie  execu- 
ted another  deed,  called  a  bond  of  provision,  proceed- 
ing on  the  narrative  of  the  said  assignation,  and,  inter 
alia^  containing  these  provisions : 

'*  And  now,  seeing  that  the  said  provision  is  not  fully  ade- 
quate to  render  my  said  wife  so  comfortable  in  her  circumstances 
as  I  am  desirous  she  should  be,  after  my  death,  in  case  she  shall 
survive  me,  therefore,  without  hurt  or  prejudice  of  the  foresaid 
assignation,  and  the  provision  thereby  stipulated,  but  in  corro- 
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bontion  thereof,  and  in  addition  thereto,  and  for  the  love,  favour 
and  affection  which  I  have  and  bear  to  my  said  wife,  wit  ye  me 
to  have  assigned,  conveyed  and  made  over,  as  I  do  hereby  assign, 
convey  and  make  over,  to  and  in  favour  of  the  said  Mrs  Eliza- 
beth Garland,  otherwise  Pirie,  my  wife,  in  liferent,  and  to  the 
following  persons  in  fee,  vis.  James  Pirie,  tenant  at  East  Mains 
of  Bams  ;  John  Stephen,  at  present  residing  at  Bowfflens,  and 
Margaret  Stephen,  spouse  of  William  Thomson,  wnght,  bear 
Dumfries,  my  nephew  and  niecf,  in  the  following  proportions, 
viz.  one-half  thereof  to  the  said  James  Pirie  and  his  heirs,  and 
the  other  half  thereof  to  John  Stephen  and  Margaret  Stephen, 
equally,  and  their  heirs,  all  and  haill,  the  whole  crop,  and  farn^ 
ing  utensils  that  shall  be  on  the  foresaid  farms  at  the  time  of 
my  death  ;  also,  all  the  horses,  the  one-half  of  the  black  cattle^ 
the  one-half  of  the  sheep,  and  the  whole  household  furniture 
then  belonging  to  me :  Which  provision  in  favour  of  my  said 
wife,  is  hereby  declared  to  be  over  and  above  the  provision  con- 
tained in  the  said  assignation,  which  is  to  continue  in  force,  in 
all  points,  and  from  which  these  presents  are  noways  to  derogate ; 
and  which  provisions  contained  in  this  deed  and  in  the  said  as- 
signation, are  to  be  in  full  satisfaction  to  my  said  wife,  of  all 
liferent  provisions,  terce  of  lands,  half  or  third  of  moveables, 
and  ever^  thing  else  which  she,  her  heirs  or  executors,  can  any- 
ways claim  from  me,  my  heirs,  ezecutora  or  successors,  in  and 
through  my  decease,  or  by  her  predeceasing  me.'* 

The  bond,  after  making  some  other  minor  arrange- 
mentz,  prorldes  : 

*'  And  farther,  in  consideration  of  the  great  care  and  attention 
bestowed  by  the  said  Mary  Garland  towards  my  said  wife, 
while  living  in  family  with  us,  as  well  as  towards  our  houi^e- 
hold  affairs,  I  leave  and  bequeath  to  the  said  Mary  Garland,  the 
sum  of  £500  Sterling,  payable  at  the  first  term  of  Whitsunday 
or  Martinmas  after  the  decease  of  the  longest  liver  of  me  and 
my  said  spouse,  with  interest  thereof,  from  the  said  term  of 
payment,  till  paid  :  And  providing  always,  as  it  is  provided  and 
declared,  that  at  the  decease  of  the  longest  liver  of  me  and  my 
said  wife,  my  executry  shall  be  liable,  in  the  first  place,  to  the 
pajrment  of  our  debts ;  and  secondfy,  to  the  payment  of  the  above 
mentioned  legacv  in  favour  of  Mary  Garland,  and  of  any  other 
legacies  I  shall  hereafter  leave,  and  the  residue  thereof  shall 
afterwards  be  divisible  as  aforesaid  :  And  I  hereby  declare  and 
.provide,  that  although  the  said  Jamea  Pirie  or  his  heirs  should 
eventually  succeed  to  my  heritage,  yet  that  he  or  they  shall 
nevertheless  be  entitled  to  one-hidf  of  the  ezecutry  hereby  con- 
'  veyed,  and  also  to  a  share  of  my  other  funda  and  effects,  along 
with  the  said  John  Stephen  and  Margaret  Stephen,  or  their 
heirs ;  and  I  reserve  my  Uferent  right  and  use  of  the  whole  pre- 
mises, and  also  reserve  full  power  to  revoke,  innovate,  cancel, 
and  alter  these  presents,  in  whole  or  in  part,  at  any  time  in  my 
life,  or  on  death-bed,  and  dispense  with  the  delivery  hereof,**  &c. 

John  Pirie  died  wtthoat  issue  in  June  1829 ;  and 
the  parties  interested  under  his  deeds  having  quarrelled 
as  to  their  rights,  appointed  William  Stewart,  Sheriff- 
clerk  of  Kincardineshire,  to  realise  and  manage  the 
funds,  till  the  result  of  an  arbitration  which  had  been 
entered  into.  No  award  was  pronounced  in  the  sub- 
mission ;  and  Stewart  brought  an  action  of  multiple- 
poinding,  and  in  his  condescendence  of  the  fund  tit 
medioy  stated  it  at  £7402, — of  which  £6406  had  been 
recoyered,  and  £51 17  lodged  in  the  Bank  at  the  date 
of  the  summons ; — the  relict,  on  an  arrangement  with 
the  executors,  having  intromitted  to  the  amount  of 
£1464.  The  widow  appeared,  and  claimed,  Jure  re- 
lict^f  her  half  of  the  goods  in  communion,  in  addition 
to  the  lease.  In  support  of  her  claim  she  pleaded — 
L  A  widow,  in  the  case  where  there  has  been  no  con- 
tract of  marriage,  and  the  husband  has  left  no  lawful 
issue,  is  entitled  to  a  terce  out  of  her  husband's  heri- 
table estate,  and  to  one  half  of  the  goods  which  were 
ID  communion  between  her  and  her  said  husband  at 


the  time  of  his  death.— II.  The  teroe  and  Jus  relietie 
are  separate  and  independent   rights, — the  former 
being  a  mere  burden  on  the  husband's  heritage,  and 
the  latter  being  a  right  of  common  property,  which 
subsists  during  the  marriage,  but  wnich  comes  into 
operation  only  when  it  is  dissolved.     The  renuncia- 
tion or  satisfaction  of  the  one  right  does  not  import 
or  imply  renunciation  or  satisfaction  of  the  other.^ 
III.  The  assignation  by  John  Pirie  to  the  claimant  of 
the  foresaid  lease,  was  effectual  from  the  date  of  fi^rant- 
ing  the  same,  in  respect  that  it  was  granted  in  exe- 
.cution  of  the  powers  given  by  the  lease  itself,  con< 
tained  no  power  to  alter  or  revoke,  and  dispensed 
with  delivery ;  and  in  respect  that,  even  though  it  had 
not  dispensed  with  delivery,  it  was  in  law  a  delivered 
document,  because  the  husband  is  the  l^al  custodier 
of  his  wife's  writing^. — IV.  J£ven  if  the  assignation 
had  been  revocable,  it  was  not  revoked,  or  intended 
to  be  revoked,  but  was,  on  the  contrary,  confirmed  by 
the  bond  of  provision,  which  is  expressly  declared  to 
be  without  prejudice  to  the  assignation. — V.  The  said 
assignation  does  not  bear  to  be  in  satisfaction  of  any 
of  the  wife's  legal  rights,  but,  being  a  conventional 
provision,  accepted  of  by  the  widow,  it  excluded  her 
from  a  terce,  though  only  vi  statuti^  the  widow  being 
entitled,  previously  to  the  Act  1681,  cap.  10,  both  to 
conventional  provisions  and  to  her  legal  terce. — VI. 
But  the  said  assignation  did  not  affect  the  Jus  rclicttt, 
which  remained  entire,  and  could  not  be  restrained  or 
affected  by  the  husband  without  the  wife's  consent— 
VII.  The  first  deed  or  assignation  not  being  revoked, 
and  being  capable  of  subsisting,  though  the  second 
deed  should  not  take  effect,  it  is  unwarrantable  to 
infer  from  Mr  Pirie's  declared  pnrpose,  that,  in  the 
event  of  the  widow's  taking  the  benefit  of  both  deeds 
she  should  not  also  take  the  benefit  of  the  Jus  relicta, 
— his  intention  that,  in  the  event  of  her  repodisting 
the  second  deed,  and  claiming  the  benefit  of  the  first, 
her  right  to  the  jus  relietie  should  in  that  case  also  be 
excluoed.    As  this  would  be  virtually  to  make  a  set- 
tlement for  the  deceased,  in  a  case  tor  which  he  hss 
himself  not  provided  at  allir— VIII.  Any  such  infer- 
ence, which,  in  the  most  favourable  circumstances, 
can  only  be  probable,  most  here  be  very  uncertain,  ai 
depending  on  the  value  which,  at  the  date  of  the  se- 
cond deed,  the  testator  may  have  put  upon  the  pro- 
perty thereby  dmtined,  as  compared  with  the  duration 
and  value  of  the  lease  subsequently  to  his  death,  as 
these  were  then  contemplated  and  estimated  by  him, 
the  amount  of  his  property  nnconveyed   by  either 
deed  at  the  date  of  the  second  deed,  and  innumerable 
other  considerations,  the  effect  of  which,  on  the  mind 
of  the  testator,   it  is  impossible  to  estimate. — IX. 
Therefore,  the  claimant  having  neither  been  a  party 
to  the  deed  called  a  bond  of  provision,  nor  having 
homologated  it,  is  entitled  to  avail  herself  of  the  as- 
signation, and  at  the  same  time  to  repudiate  the  bond 
of  provision,  as  affecting  her  Jus  relietie^  which  her 
husband  had  no  power  to  affect  without  her  consent 
John  and  Margaret  Stephen  claimed  one  half  of  the 
fee  of  the  crop  and  stocking,  and  other  articles  spe- 
cially conveyed  by  th&  deed  of  1820,  under  burden  of 
the  widow's  liferent,  and  two-thirds  immediately  of 
all  the  testator's  other  moveable  funds,  as  being  the 
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deceased's  next  of  kin.  In  support  of  their  claim, 
they  pleaded — I.  The  assignation  of  lOth  Norember 
1803,  having  never  been  intimated,  and  having  re- 
mained entirely  in  the  granter  s  power  at  the  time  he 
executed  the  deed  of  the  20th  October  1820,  it  was 
in  his  power  at  that  time,  either  to  revoke  the  former 
deed,  or  to  qualify  it  by  any  condition  or  provision 
he  might  think  proper.  In  particular,  it  was  in  his 
power  to  declare  it  to  be  inconsistent  with  all  or  any 
of  the  legal  provisions  which  might  arise  ab  intestato 
to  his  widow,  on  his  decease. — II.  It  must  be  held  in 
law,  that  by  the  deed  of  the  20th  of  October  1820|, 
the  testator  effectually  declared  his  intention  that 
these  two  deeds  should  be  taken  together ;  and  that 
the  joint  provisions  thereby  appointed  should  exclude 
all  the  widow's  legal  provisions.  These  two  deeds 
eonstitate  one  joint  settlement,  and  contain  the  ultima 
voluntas  tesiatoris, — III.  The  widow,  Mrs  Pirie,  can- 
not repadiate  the  one  of  these  deeds,  whilst  she  claims 
upon  the  other ; — -nor  can  she  claim  upon  either  of 
them  at  the  same  time  that  she  lays  daim  to  the  Jus 
relicta^  or  to  any  of  her  other  legal  provisions. — I V. 
According  to  the  true  interpretation  of  the  deed  of 
the  20th  October  1820,  the  only  part  of  the  testator's 
moveable  funds  which  are  expressly  settled  and  ap- 
propriated after  his  death,  in  the  proportions  of  one- 
half  to  James  Pirie,  and  the  other  naif  to  the  two 
dairoaats,  are  those  parts  of  which  the  liferent  is  pro- 
vided to  the  widow.  As  to  all  the  rest  of  the  testator's 
moveable  property,  John  Pirie  died  without  express 
settlement,  and  left  the  division  to  take  place  accord- 
ing to  the  rules  of  succession  ab  intestaio, — V.  That 
part  of  the  deed  which  relates  to  the  disposition  of 
the  testator's  executry,  "  at  the  decease  of  the  longest 
liver  of  him  and  his  said  vfxfe^'^  has  reference  only  to 
the  subjects  which  were  tobeliferented  by  the  widow, 
after  the  testator's  decease ;  and  the  words — "  the 
residue  thereof  shall  afterwards  be  divisible  as  afore- 
taJd,"  refer  to  the  division  of  these  particular  subjects, 
which  the  testator  had  previously  made,  and  does  not 
constitute  a  general  settlement  of  the  rest  of  the 
moveable  funds,  which  were  not  to  be  liferented  by 
the  widow,  and  which  consequently  might  be  divided 
immediately  on  his  death. — VI.  Ihis  construction  is 
alno  deducible  from  a  subsequent  clause,  in  which  it 
is  provided,  that  James  Pirie,  although  he  might  even- 
tnally  succeed  to  the  heritage,  "  shall  nevertheless  be 
entitled  to  one-half  of  the  executry  hereby  conveyed, 
and  also  to  a  share  of  my  other  funds  and  effects,  along 
with  the  said  John  Stephen  and  Margaret  Stephen, 
or  their  heirs."  The  snare  which  the  testator  here 
contemplated  was  not  a  half,  but  such  a  share  as  the 
law  would  determine  to  belong  to  James  Pirie,  as  one 
of  several  nearest  of  kin  existing  at  the  date  of  the 
testator's  death. 

James  Pirie,  the  testator's  heir  of  line,  made  a 
clnira  similar  to  that  of  the  Stephens,  and  pleaded — 
I.  The  husband  being  entitled  to  revoke  or  qualify 
the  assignation  of  his  lease  in  favour  of  his  wife,  both 
^*  being  a  douatio  inter  conju^es^  and  an  undelivered 
mortis  causa  deed,  and  havmg,  upon  the  special  nar- 
rative of  the  inadequacy  of  tlie  subject,  assigned  for 
his  widow's  comfortable  support,  executed  the  deed 
of  1820,  referring  to,  and  adopting  the  previous  deed, 
Vou  V 


and  declaring  that  the  provisions  under  the  two  deeds 
should  be  in  full  satisfaction  of  her  legal  rights,  as 
his  widow,  that  declaration  united  and  qualined  the 
two  deeds,  and  distinctly  evinced  the  intention  of  tho 
granter  to  constitute,  by  their  joint  effect,  one  indivi- 
sible provision  for  his  widow,  in  lieu  of  terce  and  jus 
relict  a f  and  to  prevent  her  from  getting,  in  addition 
to  the  lease,  anything  more  than  the  provision  in  the 
second  deed. — II.  The  plea  of  the  widow  is  incon- 
sistent with  the  plain  intention  of  the  granter,  inas- 
much as  it  implies  that  he  left  two  alternative  settle- 
ments, either  of  which  the  widow  might  elect,  viz  :-^ 
One  consisting  of  the  assignation  1803,  the  other  of 
that  deed  taken  conjunctly  with  the  deed  1820. — III. 
Mrs  Pirie  having  accepted  of,  and  acted  under  one 
or  both  those  deeds,  in  the  full  knowledge  of  the  con- 
tents, is  barred  from  any  claim  beyond  the  provisions 
therein  contained. — IV.  At  all  events,  Mrs  Pirie  can- 
not now  take  the  lease,  and  also  demand  her  jus  re* 
lictce,  but  must  either  be  satisfied  with  her  provisions 
under  the  deed,  or  repudiate  both,  and  revert  to  her 
legal  rights  as  widow. — V.  The  deed  1820  is  a  settle- 
ment, 1st,  Of  certain  subjects  belonging  to  the  granter, 
consisting  of  farming  stock,  crop  and  utensils,  where- 
of the  liferent  is  given  to  his  wife,  and  the  fee  to  three 
of  his  relations,  in  certain  proportions;  2d,  Of  his 
whole  remaining  eyocutry,  which,  it  is  declared, 
"  shall  be  liable,  in  t\iejir,^t  place,  to  the  payment  of 
our  debts :  and  secondly ^  to  the  payment  of  the  above 
mentioned  legacy  in  favour  of  Mai-y  Garland,  and  of 
any  other  legacies  I  shall  hereafter  leave,  and  the  re- 
sidue thereof  shall  afterwards  be  divisible  as  afore- 
said,"— that  is,  in  the  same  proportions  as  the  fund 
first  mentioned,  being  one  half  to  the  claimant,  James 
Pirie,  and  the  other  half  to  the  claimants,  John  and 
Margaret  Stephen  ;  and  the  plea  of  the  last  mentioned 
claimants,  that  the  granter  died  intestate,  with  rela- 
tion to  his  whole  moveable  property,  excepting  the 
subjects  fir^t  mentioned,  is  contrary  to  the  express 
words  and  plain  meaning  of  the  deed. 

On  the  7th  June  1832,  Lord  Corehouse  pronounced 
this  interlocutor  and  note  : 

"  Having  hesrd  counsel  for  the  parties  on  the  closed  record, 
and  considered  the  whole  process,  Finds  that  the  assignation  exe* 
cuted  by  the  deceased  John  Pirie,  in  November  1H03,  was  a 
mortU  causa  deed,  and  from  its  nature  subject  to  be  revoked  or 
altered  by  him  :  Finds,  that  the  said  assignation,  together  with 
a  deed  styled  a  bond  of  provision,  executed  by  him  in  1820,  are 
to  be  taken  together  as  a  settlement  of  his  affairs,  mortis  cavsa, 
in  so  far  as  they  extend  :  Finds,  that  the  claimant,  Mrs  Eliza. 
beth  Garland,  or  Firie,  widow  of  the  said  deceased  John  Pirie, 
is  not  entitled  to  claim  the  liferent  lease  under  the  assignation, 
and  at  the  same  time  to  repudiate  the  provision  of  moveable  pro- 
perty,  made  for  her  in  the  bond  of  provision,  and  to  recur  to  her 
jus  relicla,  in  respect  that  the  lease  so  assigned,  and  the  provi- 
sion of  moveable  property,  are  declared  to  be  in  full  satisfaction 
to  her  'of  all  liferent  provisions,  terce  of  lands,  half  or  third  of 
moveables,  and  every  thing  else  which  she,*  her  heirs  and  eze^ 
cutors  could  anywise  claim  from  the  testator,  his  heirs,  execu- 
tors or  successors,  in  and  through  decease,  or  by  her  predeceasing 
him  :  Finds,  that  the  claimant,  James  Pirie,  in  addition  to  the 
fee  of  the  lease,  is  entitled  to  the  fee  of  one-half  of  the  moveable 
property,  speciallv  conveyed  in  the  bond  of  provision,  and  life- 
rented  by  Mi's  Pirie,  the  widow,  under  the  burden  of  the  debts 
of  the  testator  and  of  his  widow.  And  that  James  Pirie,  John 
Stephen  and  Margaret  Stephen,  are  each  cntided  to  one-third  of 
the  residue  of  the  testator's  pergonal  property,  not  specially  con- 

No.  IX. 


130 


THE  SCOTTISH  JURIST. 


[Nov. 


vpyed  by  Oie  bond  of  provision.  And,  before  farther  answer, 
appoints  parties  to  be  heard,  whether  the  widow  ia  still  entitled 
to  repudiate  all  the  provisions  made  by  her  husband,  including 
ber  liferent  of  the  lease,  and  to  betake  herself  exclusively  to  her 
legal  claim,  and  also  on  the  point  of  expenses. — yote. — I'hat  the 
widow's  claim  in  this  process  is  ill-founded,  seems  abundantly 
clear.  But,  with  regard  to  James  Pine's  claim,  the  bond  of  pro> 
TisioD  is  inaccurately  expressed.  It  first  provides,  that  the  tes- 
tator's executry  (which,  without  farther  explanation,  would  im- 
port the  whole  moveable  property), '  shall  be  liable  for  his  debts 
and  legacies,  and  that  the  residue  shall  be  divided,  as  aforesaid.* 
But  the  only  mode  of  division  previously  mentioned,  is  bipartite, 
by  which  the  fee  of  the  portion  of  the  stock,  liferented  by  the 
widow,  is  given  in  equal  shares  to  James,  on  the  one  part,  and 
John  and  Margaret  on  the  other.  It  seems,  however,  to  be  the 
testator's  intention,  as  expressed  in  the  after  part  of  the  disposi- 
tion, that,  while  James  got  one-half  of  the  executry,  specially 
mentioned  or  conveyed  in  liferent  to  the  widow,  he  should  have 
only  one-third  of  the  remainder  of  the  executry,  which  is  not 
specially  conveyed,  but  left  to  the  ordinary  operation  of  the  law 
as  divisible  among  the  nearest  of  kin.  For,  if  the  term  <  execu- 
try* in  the  first  clause,  meant  his  whole  moveable  property,  it  is 
impossible  to  discover  what  he  meant  by  the  other  funds  and 
efi*ects  mentioned  in  the  end  of  the  clause,  in  which  John  and 
Margaret  were  to  have  a  share.  They,  as  nearest  of  kin,  had 
no  interest  in  heritage  not  conveyed,  and  it  is  admitted,  that  the 
testator  had  no  heritage  but  his  lease.  Further,  the  term  *  exe- 
cutry,* used  generally  in  the  beginning  of  the  clause,  has  evidently 
the  same  import  with  the  phrase  '  executry  conveyed,*  used  in  the 
end  of  it,  and  there  is  no  executry  conveyed  but  that  which  is 
liferented  by  the  widow,  the  remainder  being  left  to  the  disposi-. 
tion  of  the  law,  which  the  testator  tacitly  adopts,  but  does  not 
follow  up  by  an  express  conveyance  or  bequest.  On  that  ground 
it  is  thought,  that  the  testator  contetrfplated  a  bipartite  division 
of  that  part  of  the  moveable  property  which  was  liferented  by 
the  widow,  and  a  tripartite  division  of  the  remainder." 

The  parties  having  reclaimed.     At  advising. 

Lord  Balgray  said,  that  looking  to  the  terms  of  the  dee<^,  he 
never  saw  a  clearer  case.  Look  to  what  is  said  regarding'  the 
lease.  These  are  special  appropriations.  Then  look  to  the  last 
part  of  the  deed  of  1820,  where  he  gives  the  executors  a  pre- 
ference. He  did  not  think  that  any  other  construction  could  be 
put  on  them,  than  that  put  by  the  Lord  Ordinary. 

Lord  Pretident  was  of  the  same  opinion.  The  bond  of  pro- 
vision was  only  a  partial  settlement, — the  deeds  must  be  taken  to- 
gether, and  held  only  as  one  deed.  The  bond  of  provision  cor- 
roborated the  assignation,  under  certain  provisions. 

Lords  Craigie  and  Gillies  concurred,  and  the  Court 
adhered. 

Authorities  for  Mrs  Pine. — Bonklcn,  B.  I.,  tit,  5,  sect.  123. 
Erskine,  B.  IIL,  tit.  9,  sect.  16.  Krskine,  B.  III.,  tit.  3, 
sections  49  and  50 ;  Johnston  and  Husband  v.  Patterson,  29th 
November  1825,  and  ]3rh  January  1829;  Shaw  and  Dunlop's 
Cases,  Vols.  IV.  and  VIL 

FirRt  Divi^'ion. — Lord  Ordinary,  Corebousc. — For  Mrs  Pirie, 
Jameson  and  H.  Pyper. — For  the  Stephens,  Skene  and  H.  J. 
Robertson — For  James  Pirie,  Dean  of  Faculty  (Hope),  and 
George  Monro.— George  Heggie,  AV.S.,  Waller  Duthie,  W.S., 
and  Dennistoun  and  Christian,  W.S.,  Agents.— Sir  R.  Duudas, 
Clerk.— [J.  W,  IL] 


29th  November  1832. 

No.  75. — James  Lyall,  Advocator,  v.  Robert 
CooPEA,  Respondent, 

Landlord  and  Tenant — Lease — Waygoing  Crop — Contraven- 
tion^Damages— ^  tenant  under  o  leeue  for  nineteen  years  and 
crops,  with  entry  at  **  Whitsunday  1808  as  to  the  houses,  yards, 
grass,  and  fallow  ground,  and  as  to  the  other  arable  land  now 
under  crop  at  the  separation  of  the  same  from  the  ground,**  60- 
ing  bound  by  the  Uase  "  to  leave  20  acres  of  one  or  two  year 
old  grass"  at  the  expiry  if  the  IcafS;  and  the  tcnantj  with  a  view 


to  this  stipfdation,  hatfing  Sown  in  spring  1626,  A&  acres  of  grvs^, 
but  refused  to  remove  from  the  same  before  Martinmas  I8i^7, 
when  he  reaped  a  hay  crop — Held,  thai  the  landlord  was  eniUitd 
to  be  indemnified  of  the  loss  which  he  had  sustained,  by  not  re- 
ceioing  possession  of  20  acres  of  one  year  old  grass  at  WhU^ 
Sunday  1827,  tltere  not  being  two  year  old  grass  on  the  farm. 

By  tack  between  Mr  Lyall  of  Gallery,  and  Mr 

Cooper,  the  lands  of  Mains  of  Gallery  and  Stobb 

were  let  to  the  latter  for  nineteen  yeara  and  crop^, 

from  and  after  hia  entry,  which  waa  declared  to  have 

been  at 

'*  ^Whitsunday  1808,  as  to  the  houses,  yards,  grass,  and  fallow 
ground,  and  as  to  the  other  arable  land  now  under  crop  at  the 
separation  of  the  same  from  the  ground." 

By  a  clause  in  the  tack,  the  tenant  became  bound 

*'  to  leave  20  acres  of  fallow  at  the  expiry  of  the  lease,  20  acres 
of  grass  sown  with  the  last  crop,  and  20  acres  of  one  or 
two  year  old  grass ;  provided  always  it  be  practicable  to  sow 
grass  with  the  first  crop  after  fallow,  or  if  not,  the  said  Robert 
Cooper  shall  be  allowed  to  sow  grass  with  the  next  or  following 
crop." 

The  lease  terminating  at  Whitsunday  1827,  for  the 
houses,  fallow  and  grass,  and  at  the  separation  of  the 
crop  of  that  year,  for  the  part  of  the  farm  under  crop, 
the  tenant,  in  the  beginning  of  1826,  ploughed  up  all 
the  land  then  under  grass,  amounting  to  54  avre<« ; 
and  at  the  same  time,  in  implement  of  the  stipulation 
in  his  lease,  that  he  should  leare  20  acres  of  one  or 
two  years*  old  grass,  be  sowed  down  upwards  of  45 
acres  in  grass  with  the  crop  of  that  year.  On  Sd  No- 
vember 1826,  the  landlord  raised  a  summons  of  re« 
moving  against  Cooper,  by  concluding  that  he  should 
be  decerned  to  remove  at  Whitsunday  of  1827  from 
these  45  acres  of  grass,  as  well  as  from  any  other  pas- 
ture ground,  in  terms  of  the  lease.  But  the  tenant 
refused,  and  maintained,  that  by  the  term  **  grass"  wast 
only  meant  pasture  grass,  and  the  condition  was  ful- 
filled by  his  leaving  20  acres  in  grass  at  Martinmas, 
or  when  he  reaped  his  hay  crop  from  the  45  ncres 
sown  in  grass  in  the  beginning  of  1826.  The  landlur<l 
having  instituted  a  process  of  removing  in  the  She- 
riff-Court of  Forfar,  in  November  1826,  as  to  tht^se 
45  acres,  the  Sheriff,  8th  May  1827,  pronounced  an 
interlocutor — 

**  Finding  the  defender,  as  outgoing  tenant  of  the  farm,  entitled 
to  reap  the  hay  crop  thereof,  of  the  present  season :  Finding, 
that  there  is  no  stipulation  in  the  lease,  or  obligations  of  the 
pursuer,  sufficient  to  deprive  the  tenant  of  said  bay  crop :  Find- 
ing the  defender  entitled  to  possess  the  ground  on  the  Ainu  in 
first  year's  grass  this  season,  until  the  bay  to  be  made  therefrom 
shall  be  removed  off  the  ground; — and  entitled  to  modified  ex- 
penses.** 

This  judgment  being  advocated  by  the  landlord, 
the  Lord  Ordinary,  on  29th  May  1829,  pronounced 
as  follows : — 

**  Remits  the  cause  simpliciter  to  the  Sheriff,  and  decerns : 
Finds  the  advocator  liable  in  expenses,**  &e.-- *'  Note, — By  the 
lease,  the  tenant  is  bound  to  leave  at  bis  removal  20  acres  of 
grass  of  one  or  two  year  old.  If  he  chose  the  first  alternative, 
namely,  grass  of  one  year  old,  there  is  some  room  to  doubt, 
whether,  according  to  the  bonajides  of  the  contract,  he  was  nut 
bound  to  leave  20  acres  of  hay  at  the  term  of  Whitsunday  in 
the  3rear  of  bis  removal.  It  is  thought,  however,  that  to  adopt 
this  view,  would  be  admitting  too  great  a  latitude  of  construc- 
tion, as  the  obligation  might  be  literally  fulfilled  by  his  leaving 
20  acres  of  grass  at  Martmmas,  or  as  soon  as  the  hay  crop  was 
reaped.     The  advocator's  pica,  that  the  tenant  was  bound  to  re- 
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move  from  the  wbole  45  acres  of  sown  grass  at  Whitsunday,  is 
obriottsif  untenable,  being  in  the  face  of  the  decision  in  the 
cue  of  Keith  o.  Logic,  quoted  in  the  record :  Farther,  it  seems 
inconsistent  to  bold  one  part  of  these  45  acres  as  grass,  and  the 
remaijider  as  crop,  which  would  be  the  restUt  of  the  advocator's 
coDttniction.** 

Lyall,  beetides  the  action  of  remov^ing,  broiiglit  also 
kfore  the  Sheriff-Court,  June  1827,  an  action  for  vio- 
lent profits  and  damages,  which  fully  narrated  the 
proeeediogs  in  the  action  of  removing,  so  far  as  they 
had  then  taken  place,  and  stated,  that  the  defender 
Cooper  continued  to  keep  possession  of  the  whole 
grass  on  the  farm,  although  he  was  bound,  both  by  the 
tack  and  by  the  practice  of  the  country,  to  have  re- 
moved from  every  description  of  grass  at  Whitsun- 
day 1827,  having  received  the  whole  crop  of  grass  and 
hy  at  his  entry  at  Whitmnday  1808.  The  summons 
zlio  set  forth  the  clause  of  the  lease,  by  which  the 
tenant  was  bound  to  leave  20  acres  of  one  or  two 
years'  old  grass  oo  the  farm :  that  there  was  no  grass 
of  either  of  these  descriptions ;  and  therefore  the  li- 
bel concluded,  that  Cooper  should  be  liable  in  £300, 
or  &nch  other  sum  as  should  be  ascertained  to  be  the 

"  extent  of  the  loss  and  damage  sustained  by  the  coroplainer, 
and  the  violent  profits  reaped  by  the  said  liobert  Cooper,  in 
con«equenoe  of  his  failure  to  have  left  the  foresaid  20  acres  of 
one  or  two  years*  old  grass,  and  his  retaining  posseaaion  of  every 
ocbcr  description  of  grass,  after  the  said  term  of  Whitsunday 
last" 

This  process  was  sisted  by  the  Sheriff  till  the  issue 
of  the  removing  should  be  ascertained  ;  and  thereafter, 
having  been  advocated  ob  contingentiam^  Lyall  re- 
claimed against  the  interlocutor  of  the  Lord  Ordinary 
in  the  former  process,  and  the  Court  on  6th  March 
1830,  ordered  cases  upon  the  whole  cause,  and  on  2d 
December  1831,  remitted  the  cause  for  the  opinion 
of  all  the  Judgcti.  Before  any  opinions  had  been  re- 
turned by  the  consulted  Judges,  the  First  Division, 
on  SIst  May  1832,  conjoined  the  two  processes,  and 
of  new  remitted  to  the  other  Judges  to  give  their 
opinions  upon  the  following  questions  which  had  been 
prepared : — 

"  I.  Whether,  on  general  principles  of  law,  and  looking  at 
tlie  decisions  pronounced  by  this  Court  in  the  cases  referred 
to,>-iD  the  case  of  the  tenant  of  a  farm  wholly  under  tillage, 
on  a  lease  for  nineteen  years  and  crops,  whose  tack  declares  bis 
eotrj  as  to  houses  and  grass  to  have  been  at  Whitsunday,  and  to 
the  arable  land  under  crop  at  the  separation  of  the  crop, — the 
term  of  removal  from  the  grass,  in  the  last  year  of  the  lesiie,  from 
land  sown  with  grass-seeds  along  with  the  penult  crop,  is  at  Wbit- 
$aoda]r,  or  at  the  separation  of  the  bay  crop  from  the  ground ;  or, 
inoiher  words,  Is  such  tenant  ei»titl<^,  in  law,  to  reap'a  hay  crop 
from  grass-seeds  sown  with  the  penult  crop,  as  part  of  his  waygoing 
crop?  2.  Supposing  that,  on  general  principles,  a  tenant  under  a 
^'Mtsanday  term  of  entry  and  removal  as  to  grass  is  entitled  to  a 
^T^ing  crop  of  sown  grasses.  Whether  the  clause  in  the  lease, 
oecuted  lOth  September  1808,  whereby  the  tenant  is  bound 
'  to  leave  20  acres  in  fallow  at  the  expiry  of  the  lease,  20  acres 
of  gnss  sown  with  the  last  crop,  and  20  acres  of  one  or  two 
ynn'  old  grass,'  taking  in  connection  therewith  the  regulations 
^  to  cropping,  pointed  out  by  the  agreement  of  8th  and  12th 
J«nel818,  affects,  alters,  or  raodiiies  the  general  rule?  3. 
^bat  is  the  nature  and  extent  of  the  obligation  created  against 
tM  tenant  as  to  the  leaving  of  grass,  by  the  clause  in  the  lease 
1^  and  the  subsequent  agreement  in  1818  ?  4.  Whether  the 
ivennents  of  the  advocator  in  the  closed  record,  and  in  so  far 
u  embodied  in  the  miuute  ordered  by  the  Court,  as  to  the 
rnicticc  of  the  cotmtry,  taken  in  connection  with  the  respun* 


dent*s  averments  in  the  same  record,  as  to  the  state  of  the  farm 
at  his  entry,  in  so  far  as  these  averments  are  either  admitted  or 
not  denied  by  the  advocator,  are  relevunt  to  affect,  alter,  or 
modify  the  geiierul  rule  ?  5.  Supposing  that  question  4th  shall 
be  answered  in  the  affirmative,  Whether  the  averments  made  by 
the  respondent,  in  bis  answers  to  the  Ist  and  5th  articles  of  the 
advocation,  are,  if  proved,  relevant  to  elide  the  consequences 
that  urliervvise  might  follow  from  the  alleged  practice  oi  the 
country  ?  6.  Whether  it  is  proper  or  necessary  that  any  inves- 
tigatioji  should  be  made  into  the  state  of  the  farm  at  entry  and 
rt'nioval  at  Whitsunday  18*27,  and  as  to  the  practice  and  usage 
of  the  country  as  to  Whitsunday  removals,  as  stated  in  the 
papers  referred  to,  before  at  all  deciding  the  cause  ?" 

Lords  Justice-Clerk,  Glenlee,  Cringletie,  Meadow^ 
bank,  Mackenzie,  Corehouse,  aud  Moncreiff,  returned 
the  following  opinion : — 

'*  Since  the  questions  which  were  ordered  to  be  laid  before  us 
by  the  Lords  of  the  First  Division  of  the  Court,  Dy  their  interior 
cutor  of  the  2d  December  1831,  were  first  submitted  to  our  consi- 
deration, a  procecding'has  taken  place  which  materially  changes 
the  state  of  the  cause.    The  Court  has,  by  interlocutor  of  this  date 
(  May  31 , 1 832),  conjoined  the  advocation  of  the  action  of  damages 
for  contravention  of  the  terms  of  the  lease,  which  bad  been 
raised  by  the  advocator,  with  the  process  of  removing,  which  is 
the  subject  of  the  first  advocation.     On  resuming  consideratiod 
of  the  whole  matter  in  the  conjoined  actions,  and  after  consider- 
ing more  particularly  the  conclusions  of  the  summons  of  dama- 
ges, we  are  led  to  think,  that  we  can  return  an  opinion  sufficient 
to  exhaust  the  law  and  justice  of  the  case,  in  a  more  simple  and 
satisfactory  manner  than  the  previous  state  of  the  process  of 
advocation  would  have  enabled  us  to  do,  and  without  the  ne>> 
cessity  of  answering  in  detail  the  six  questions  submitted  to  us 
by  the  First  Division.     The  landlord's  complaint  in  the  remov- 
ing was,  that  the  tenant  had  kept  possession,  after  Whitsunday 
18*27,  of  45  acres  of  grass  which  had  been  sown  in  spring  1826. 
The  tenant's  answer  was,  that  this  was  not  grass  land  accord- 
ing to  the  meaning  of  the  lease,  but  an  industrial  bay  crop> 
which  he  was  entitled  to  reap  in  that  season.     And  the  tenant 
having  held  the  possession  in  point  of  fact,  the  landlord's  claim 
resolved  into  a  claim  of  violent  profits  or  damages.     But  on 
now  considering  attentively  the  terms  of  the  summons  of  dama^- 
ges,  we  are  of  opinion,  that  though  it  contains  some  conclusions 
which  are  inapplicable,  and  to  which  no  effect  can  be  given,  it 
does  contain  sufficient  conclusions  for  enabling  the  Court  to 
give  to  the  advocator  and  pursuer  all  the  rediess  to  which  we 
think  he  is  legally  entitled ;  and  that  the  consideration  of  his 
claims  in  this  view  may  supersede  the  difficult  questions  which 
arise  under  the  first  process  of  advocation,  considered  by  itself. 
We  arc  of  opinion,  that  the  advocator  and  pursuer  is  clearly  en*, 
titled  to  indemnification  from  the  tenant,  in  so  far  as  he  can 
Khow  that  the  terms  and  conditions  of  the  lease  were  violated. 
But  we  think  it  impossible  that  his  claims  can  in  any  view  be 
carried  beyond  this.     Now,  it  appears  from  the  lease,  that  the 
tenant  wiis  bound  to  leave  twenty  acres  <  one  or  two  years*  old 
grass  ;*  and  we  are  of  opinion  that,  whatever  may  be  the  precise 
meaning  of  these  terms,  he  was  bound  to  leave  grass  of  one  or 
other  of  the  descriptions,  to  be  entered  to  by  the  incoming  ten- 
ant at  Whitsunday  1827.     But  upon  the  record  it  stands  suffi- 
ciently admitted  that  he  left  no  sown  grass  either  of  one  or  two 
vears*  old,  which  was  so  given  up  to  the  landlord  or  the  incom» 
mg  tenant.     We  have  therefore  no  doubt,  that  in  this  point  he 
committed  a  clear  contravention  of  the  lease,  and  that,  u^ider 
the  action  of  damages,  at  all  events,  the  landlord  is  entitled  to 
obtain  full  indemnification  of  the  loss  occasioned  to  him  by  this 
breach   of  contract.     The   amount  of  that  damage  must,  of 
course,  be  matter  of  investigation,  in  such  form  as  the  Court 
may  direct.     On  the  whole  matter,  therefore,  our  opinion  is, 
that  the  advocator  and  pursuer  is  entitled  to  be  indemnified  of 
the  loss  which  he  sustained  by  not  receiving  possession  of  twenty 
acres  of  grass,  either  one  or  two  years'  old,  at  Whitsunday  1827  ; 
but  that,  in  so  far  as. his  claim  in  cither  process  may  be  held  to 
extend  beyond  this,  it  ought  not  to  be  sustained." 

Lord  Fullcrton  returned  the  following  opinion  :<«-» 
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"  I .  This  questioD  appears  to  me  to  be  settled  by  the  case  of 
Keith  against  Logic's  heirs.     It  was  there  decided,  that  a  tenant 
possessing  under  a  lease  fixing  Whitsunday  of  a  particular  year, 
as  the  term  of  his  removal  from  *  grass/  was  not  bound  to  re- 
move at  that  term  from  land  sown  with  grass  in  the  preceding 
year,  but  that  such  grass  was  to  be  considered  as  '  crop.*  which 
the  tenant  was  entitled  to  possess  until  a  separation  from  the 
ground,  when  cut  for  hay.     I  understand  the  decision  to  have 
rested  upon  the  implied  intention  of  the  parties  to  the  contract, 
as  inferred  from  the  general  treatment  and  mode  of  turning  to 
account  the  produce  of  land  so  circumstanced,  in  which  parti- 
culars it  was  supposed  to  fall  properly  under  the  description  of 
'  crop,'  as  distinguished  from  grass  intended  merely  for  pasture. 
In  the  general  case,  then,  of  a  lease  entered  into  by  parties 
during  the  continuance  of  this   practice,   in   regard  to  sown 
gras«,  I  should  think  that  a  tenant  is  entitled  to  reap  a  hay 
crop  from  grass  seeds  sown  with  the  penult  crop,  as  part  of 
bis  waygoing  crop. — 2.  S.    On  the  supposition  here  made,  I 
should  not  think  that  the  clause  in  question  could  be  held 
to  affect,  alter,  or  modify  the  general  rule.     The  object  of  that 
clause,  as  expressed  in  the  lease,  was  merely  to  regulate  the 
rotation  of  cropping,  or  mode  of  cultivation,  and  not  to  deter- 
mine the  period  of  removal.     After  prohibiting  the  tenant  from 
taking  more  than  two  white  crops  successively,  &c.,  it  binds 
him  to  leave  '  twenty  acres  in  fallow  at  the  expiry  of  the  lease, 
twenty  acres  of  grass  sown  with  the  last  crop,  and  twenty  acres 
of  one  or  two  years*  old  grass.*     Although,  in  virtue  of  this 
clause,  the  tenant  was  bound  to  leave  the  extent  of  ground  there 
specified  under  these  modes  of  cultivation  respectively,  when  he 
quitted  the  farm,  the  question  when  he  was  so  to  quit  possession 
must  turn  on  the  force  of  the  term.  '  the  expiry  of  the  lease.* 
Of  course,  with  regard  to  the  twenty  acres  of  grass  sown  with 
the  last  crop,  he  was  not  bound  to  leave  that,  till  the  separation 
of  the  crop  from  the  ground;  and  having  the  option  of  leaving 
twenty  acres  of  one  or  two  years*  old  grass,  I  should  rather  think 
that  tnat  option  fairly  implied  the  right  to  continue  his  posses- 
sion until  the  different  periods  of  expiry  of  the  lease,  understood 
to  attach  to  those  different  modes  of  cultivation,  should  arrive. 
Besides,  it  apppars  to  me  that  the  case  of  Keith  against  Logic  is 
decisive  upon  this  point,  as  well  as  upon  the  other.     There  the 
tenant  was  bound,  among  other  stipulations,  *  during  the  last  three 
years  of  the  lease,  to  lay  down  annually  KK)  acres  in  good  heart 
with  rye-grass  and  clover,  so  as  to  leave  900  acres  in  sown  grass 
at  the  expiry  of  the  lease.*     And  the  landlord  argued  upon  this 
clause  as  an  express  obligation  to  leave  the  whole  extent  of  grass 
there  specified  at  Whitsunday.     But  in  this  he  was  unsuccess- 
fill,  and  the  decision  seems  necessarily  to  imply  that  the  only 
effect  of  the  clause  was  to  oblige  the  tenant  to  leave  each  100 
acres,  at  the  particular  period  considered  in  regard  to  it,  as  the 
expiry  of  the  lease ;  and  accordingly  the  tenant  was  found  en- 
titled to  retain  possession  of  the  100  acres  sown  with  the  last 
crop  but  one,  until  its  separation  from  the  ground  as  a  hay  crop. 
—4.  5.  6.  I  rather  think  that  the  averments  of  the  advocator  in 
the  closed  record  are  relevant  to  affect  or  modify  the  general  rule. 
The  case  of  Keith  against  Logie  did  not  fix  down  upon  a  clause 
worded  in  similar  terms  in  every  lease,  a  necessary  and  technical 
construction  in  regard  to  grass  sown  with  crop  the  year  before 
the  tenant*s  removaL     It  rested,  as  I  understand,  upon  the  pre- 
sumable intention  of  the  parties,  as  inferred  from  the  general 
I  practice  in  regard  to  sown  grass.     Now,  in  the  record,  the  land- 
ord  not  only  avers  that  '  by  the  uniform  practice  in  the  district 
where  the  farm  lies,  a  tenant  having  entered  to  lands  at  Whit- 
sunday, and  having  got  possession  of  the  grass  upon  the  farm, 
gives  up  to  the  landlord  or  incoming  tenant,  at  the  Whitsunday 
of  his  removal,  the  whole  grass  ground  on  the  farm  of  every  de- 
scription ;*  and  that  there  is  no  example  of  giving  right  to  a  tenant 
at  his  removal  to  reap  a  crop  of  hay  from  first  year*s  grass  as  a 
waygoing  crop  •  but  he  further  avi'rs,  *  The  respondent,  at  en- 
tering to  the  farm,  got,  under  his  lease,  the  whole  sown  and  pas- 
ture grass  which  was  upon  it,  and  in  particular  reaped,  or,  if  he 
pleased,  might  have  reaped  a  hay  crop  of  the  growth  of  the  year 
1808.*     I  cannot  disregard  these  averments,  the  last  of  which 
particularly  is  of  great  importance,  when  it  is  considered  that,  in 
the  lease  under  discussion,  as  in  roost  other  leases,  there  is  no 
separate  clause  of  removal,  and  that  the  present  question  truly 


turns  on  the  terms  of  the  clause  of  entry.  The  tenant  is  to 
possess  for  nineteen  years  from  his  entry,  which  is  declared  to 
nave  been  *  Whitsunday  1808  as  to  the  houses,  grass,  &c.  and  to 
the  other  arable  ground  now  under  crop  at  the  separation  of  the 
same  from  the  ground  ;*  and  if,  by  the  force  of  this  very  clause, 
the  defender  actually  got  possession  at  Whitsunday  lh08.  of  the 
land  sown  with  grass  in  the  preceding  year, — if,  in  ether  words, 
such  land  was  understood  to  fall  under  the  description  of  *  gr«u«.' 
and  not  of  land  under  crop,  it  would  be  difficult  to  apply  a  dif- 
ferent construction  to  the  same  terms  of  the  same  clause  in  fixing 
the  period  of  his  removal.  These  averments  are  denied,  or  at 
least  not  admitted,  by  the  tenant ;  and  I  do  not  think  that  the 
explanations  and  quidifications  offered  on  either  side,  are  such  as 
to  supersede  the  necessity  of  further  investigation  cf  the  disputed 
facts.  In  these  circumstances,  and  unless  the  pursuer,  the  land- 
lord, declines  to  enter  into  the  proof  of  his  averments,  which  I 
do  not  understand  him  yet  to  have  done,  1  am  of  opinion  that 
there  are  raised  in  the  present  case  questions  of  fact,  of  which 
the  ascertainment  is  essential  to  the  decision  of  the  matter  in 
dispute  between  the  parties.** 

Lord  Medwyn  retarned  an  opinion  in  these  terms : 

**  I  concur  in  opinion  with  the  other  Judges,  that  to  dispose 
of  this  case,  it  is  not  necessary  to  answer  all  the  special  questions 
put  to  us.  I  remain  of  the  opinion  I  formerly  returned,  that  the 
tenant  had  not  fulfilled  the  stipulation  in  his  lease  as  to  the  grats 
he  was  to  leave  at  Whitsunday  for  the  use  of  the  incoming 
tenant,  who  was  to  enter  at  that  term  to  the  houses,  fallow^,  and 
grass ;  that  for  this  contravention  the  landlord's  remedy  must 
now  resolve  into  a  claim  of  damages ;  and  I  also  thought  that  the 
facts  of  the  case,  proved  or  admitted,  were  sufficient  to  support 
this  claim ;  and  further,  that  there  was  a  sufficient  conclusion  in 
the  summons  to  the  effect  of  giving  decree  for  this  damage,  on 
the  amount  being  duly  ascertained.  I  see  no  occasion  for  alter- 
ing any  part  of  that  opinion,  and  therefore  beg  to  refer  to  it  as 
my  subsisting  opinion  in  this  case.** 

The  case  having  come  before  the  Court,  27th  No- 
vember, upon  these  opinions,  the  parties  differed  as 
to  the  result  that  ou^ht  to  follow  thera.  The  respon- 
dent contended  that  both  actions  had  been  decided  in 
his  favour,  and  that  he  was  consequently  entitled  to 
expenses ;  and  the  advocator,  on  the  other  hand,  main- 
tained, that  although  in  the  question  of  removing,  the 
opinions  returned  might  decide  that  against  him,  yet 
the  question  in  regard  to  the  other  action  for  violent 
profits  and  damages,  was  in  a  different  situation  ;  and 
at  any  rate,  expenses  could  not  be  found  due  against 
him. 

Lord  Balgray. —  The  view  I  take  of  the  case  is  this : — An  ac- 
tion of  removing  was  originally  brought,  containing  also  a  con> 
elusion  for  violent  profits.  This  was  followed  up  by  the  process 
for  damages;  and  I  consider  these  as  tending  to  the  same  object, 
and  having  the  same  end  in  view.  Now,  it  is  ascertained  that  the 
tenant  was  bound  by  the  lease,  to  leave  a  certain  quantity  of  one 
year  old  grass,  and  another  quantity  of  twenty  acres  of  one  or  two 

{rears*  old  grasa,  which  he  was  also  bound  to  deliver  over  to  the 
andlord  or  incoming  tenant.  He  has  not  done  so ;  and  I  bold, 
that  in  terms  of  the  lease,  and  of  the  opinions  of  our  brethren 
whom  we  have  consulted,  he  was  bound  to  remove  from  the 
twenty  acres  of  two  years*  old  grass  at  Whitsunday  1827.  Then, 
the  question,  to  be  sure,  is  in  the  other  action, — that  in  the  re- 
moving being  settled,  as  I  hold  it  to  be, — what  is  the  extent  of 
damage  that  can  be  sustained  ?  That  too,  I  think,  is  decided. 
I  say  it  is  contrary  to  the  principles  of  the  law  of  Scotland,  and 
to  every  notion  I  have  of  our  law,  to  hold  that  a  waygoing  crop 
includes  a  crop  of  hay. 

J,ord  Craigie. —  I  am  of  the  same  opinion.  J  think  the  two 
actions  truly  tended  to  the  same  purpose,  and  cannot  be  sepanted 
as  to  the  proceedings ;  and  the  groiiud  on  which  the  opinions  of 
the  consulted  Judges  are  rested,  is  placed  in  a  very  awkward 
situation ;  because  the  consulted  Judges  have  placed  their  opi- 
nions on  a  view  of  their  own  suggesting,  and  not  on  the  points 
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raised  in  the  questions  remitted  to  tbem.  I  think  that  we  are 
not  only  at  liberty,  but  are  bound  to  take  up  tbe  case  as  it  is 
iUted  in  the  questions  alone.  And  if  I  were  to  do  so,  I  should 
differ  from  tbe  majority  of  the  consulted  Judges. 

Lord  GUlies.-~l  agree  with  tbe  opinion  of  tbe  Lord  Justice- 
G4erici  and  the  Judges  who  concur  with  him. 

At  advisiDg,  the  Coart  pronounced  thin  interlocu- 
tor:— 

''Find  the  advocator  and  purauer  entitled  to  be  indemni- 
fied of  tbe  loss  whicb  be  has  susuined,  by  not  receiving,  posses- 
sion of  twenty  acres  of  one  year  old  grass  at  Whitsunday  IS'Zl, 
there  not  being  two  year  old  grass  on  tbe  farm  ;  and  remit  to  tbe 
Lord  Ordinary  to  proceed  farther  in  tbe  cause  as  to  bis  Lord- 
ship shall  appear  just.** 

Tenant's  Authority.— Keith  v.  Logic's  Heirs,  3d  December 
1825;  Shaw,  Vol.  IV.  p.  207. 

First  Division. — Lord  Ordinary,  Corebouse. — Act.  Lord  Ad- 
Tocatc  (Jeffrey),  Neaves.— i<^.  Dean  of  Faculty  (  Hope),  Cur- 
rie.  — Thomjis  Deuchar,  Advocator's  Agent. -- Ramsay  and 
Imrie.  Respondent's    Agents.  —  Sir    R.    Dundas,    Clerk.  — 

^      .  .  .  u      r  —  

29ih  November  1832. 
No.  76.— Campbell  &  Mack,  W.S.,   Pursuers,  v. 

William  Ewing,  Defender^ 
Agent  and  Client — Accounts— Taxing— Auditor— Diligence— 
Ctreumstancet  in  which  a  special  remit  wo*  made  to  the  auditor, 
as  an  accovntant,  to  tax  certain  business  accounts,  and  to  act  at 
ummitsioner  in  the  diligence  to  recover  the  vouchers. 

The  pursuers  brought  the  present  action,  for  pay- 
ment of  various  business  account.4,  against  the  defen- 
der. The  libel  having  been  twice  amended,  and  the 
items  of  the  pursuers*  accounts  revised  by  them,  the 
dcfendil,  inter  alia,  denied  the  employment  in  various 
instances.  The  Lord  Ordinary,  on  Slst  May  1832, 
"before  answer,"  remitted  them  to  the  auditor  to  tax. 
The  defender  reclaimed,  and  prayed 

"  their  Lordships  to  recal  the  said  interlocutor,  and  to  find  tbe 
remit  to  tbe  auditor  premature,  hoc  statu — to  remit  to  tbe  Lord 
Ordinary  to  hear  parties  on  the  preliminary  defences,  and  to  pro- 
ceed in  tbe  cause  as  accords.** 

The  defender  contended  that  the  question  of  em- 
ployment was  preliminary ;  for  if  it  was  settled  against 
the  pursuers,  quoad  certain  expenses,  the  case  was  at 
an  end.  To  send  them  to  the  auditor  might  thus  be 
a  useless  incurring  of  expense.  Besides,  in  taxing 
the  accounts,  the  auditor  had  no  power  to  call  for  the 
books  of  the  pursuers  in  order  to  clear  up  the  matter, 
whereas,  in  Court,  the  defender  might  get  a  diligence. 
Answered, — The  defence  of  non-employment  is  not 
preliminary,  it  is  on  the  merits.  From  the  date  of 
the  Act  of  Sederunt  in  1806,  it  has  unirersally  been 
the  first  step  in  the  practice  of  the  Court  to  send  the 
accounts,  in  cases  like  the  present,  to  the  auditor. 

Lord  President  said,  tbe  auditor  was  entitled  to  call  for  pro- 
duction of  tbe  business-books. 

Lord  Balgrtuf  and  Lord  GiUies  thought  the  interlocutor  should 
be  very  specially  worded. 

The  Court  pronounced  this  interlocutor : — 

"  Recal  tbe  interlocutor  reclaimed  against,  so  far  as  before 
answer  to  remit  to  the  auditor  of  Court  as  auditor,  and  also  as 
accoontant  and  commissioner,  to  examine  tbe  accounts  in  pro- 
cess, and  hear  parties  thereon ;  grant  warrant  for  letters  of  in- 
cident diligence  at  either  parties'  instance,  against  havers,  for  re- 
covering al!  books,  accounts  and  writings,  and  to  report,  reser- 
ving the  pleas  of  the  parties  quoad  ultra  entire." 

First  DxTi8ion..-Lord  Ordinary,  Mcdwyn,— -^c(.  Mailland. 


—Ait.  Jameson  &  Russel. — Campbell  and  Mack,  and  Wotber- 
spoon  and  Mack,  W.S.,  Agents — Sir  R.  Dundas,  Clerk.— 

29ih  November  1832. 

No.  77. — Haio  &  Cook,  Suspenders,  v.  William 
Service  &  Son,  Chargers, 

Bill  of  Ezcbange-^Value— Security— Process— Suspension— . 
Competency — Circumstances  in  which  a  tusfjension  and  laHrra" 
tion,  brought  by  a  party  incarcerated  on  a  bill,  after  having  rftf- 
iivered  another  bill  (not  yet  due)  in  security  to  the  creditor,  was 
refused. — A  suspension,  after  incarceration,  held  to  be  not  prC' 
eluded  by  the  refusal  of  a  bill  of  suspension  before  incarceration, 
in  which  a  reference  had  been  allowed,  but  the  oath  not  taken* 

The  suspenders  owed  the  chargers  the  contents  of 
a  bill  for  x27.  They  gave  the  chargers  another  bill 
for  £47,  which,  according  to  their  account,  they  dis- 
counted with  the  chargers  in  payment  of  the  £27, 
but  which  the  chargers  stated  to  have  been  merely 
lodged  with  them  as  a  collateral  security.  Before 
the  second  bill  fell  due,  the  chargers  incarcerated  the 
suspenders  on  the  first.  They  presented  a  bill  of 
suspension  and  liberation,  on  the  grounds — that  thev 
had  paid  the  debt  by  the  £47  bill,  so  as  to  take  all 
the  value  from  the  £27  bill :  that  the  chargers  should 
have  waited  till  the  £47  bill  fell  due ;  and  that,  at  any 
rate,  it  should  be  returned.  The  chargers  objected  to 
the  competency  of  the  bill  of  suspension, — That  it  was 
unsigned  :  That  the  copy  served  was  not  a  full  copy ; 
and  that  a  former  suspension  of  a  charge  on  the  same 
bill,  upon  the  ground  of  no  value,  had  been  refused,  on 
a  reference  to  oath  ; — and  they  pleaded  on  the  merits, 
that  the  £47  bill  was  never  accepted  in  place  of  the 
£27  bill ;  and  that  they  were  ready  to  give  up  the 
former,  on  payment  of  the  latter. 

"  The  Jjord  Ordinary  (20tb  November  1832,)  having  con- 
sidered this  hill,  with  the  answers  and  productions— repels  tbe 
objections  to  the  competency  of  tbe  bill ;  but  on  the  merits,  re- 
fuses tbe  bill ;  finds  expenses  due,  and  remits  the  account,  when 
lodged,  to  the  auditor  to  be  taxed, — tbe  chargers  being  aUyays 
bound  to  deliver  up  the  bill  for  forty-seven  pounds  six  shillings 
within  mentioned,  on  receiving  payment  of  tbe  bill  charged  on, 
and  to  account  for  the  proceeds  of  tbe  said  bill,  in  case  it  shall 
be  paid  to  tbem. — Xole. — It  is  not  necessary  that  any  copy  of 
the  bill  should  be  served,  though  the  Lord  Ordinary  is  in  use  to 
order  it  in  such  cases.  But  it  is,  at  any  rate,  very  frivolous  to 
object  to  tbe  copy  because  the  name  of  the  agent  subscribing  ic 
has  not  been  copied.  Tbe  change  of  circumstances,  by  the  im- 
prisonment of  the  party,  entitles  bim  to  present  a  new  bill,  not- 
withstanding the  refusal  of  tbe  former.  If  the  oath  had  been 
taken,  it  might  have  been  conclusive  on  the  merits.  But,  in 
point  of  mere  cempetenry,  a  party  is  entitled  to  retract  a  refer- 
ence not  proceeded  in  (from  whatever  cause) ;  and  a  man  may 
refer  to  avoid  prison,  who  will  not  refer  atter  that  consumma- 
tion. With  the  explanations  in  the  answers,  however,  there  it 
no  case,  at  least  without  reference  to  oath." 

The  suspenders  reclaimed.     At  advising, 

The  Lord  Justice-  Clerk  observed,  that  the  sUteroent  of  the 
chargers  was,  that  tbe  £47  bill  was  a  collateral  security  for  tbe 
other,  and  that  they  would  not  give  it  up  until  tbe  first  should 
be  paid.  Tbe  Court  could  not  alter  the  interlocutor  of  the 
Lord  Ordinary  as  to  the  mode  of  proof. 

Lord  Crtn»ieiie  doubted  whether  it  was  not  the  understanding 
of  parties  that  payment  of  the  first  bill  would  not  be  asked  untit 
it  were  seen  whether  tbe  second  would  be  honoured  or  not. 

The  chargers  stated  that  there  was  no  mention  of 
thai  understanding  in  the  first  suspension. 
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The  Court  refused  the  note,  without  prejudice  to  a 
reference  to  oath. 

Second   DivisuMi.  —  Lord    Ordinary,    MoncreifF.  — ^c/.    A. 

MNeill JlL    P.   Robertson. —  CliarU^s  Fisher,  S.S.C.,  and 

Hopkirk  ^  Imlach,  W.S.,  Ageiita. — Mr  Ferguson,  Clerk. — 

2i)th  November  1 832. 

No,  78. — Lewis  M^Iver,  Pursuer,  r.  Magistrates 
OF  Linlithgow,  Defenders, 

Act  of  Grace,  1696,  c  32 ;  6  Geo.  IV.  c.  62— Aliment— Date 
—^Jlelflt  that  aliment  auwrded  vnder  the  above  actSj  run$  from 
the  dale  nf  impritonment — notjlrom  the  expiry  of  the  days  of  in- 
timation, 

M*Ivcr  got  decree  in  the  Court  of  Session  for 
£2G,  against  Grieve,  residing  in  Linlithgow,  3d  and 
17th  February  1831.  He  executed  a  horning  against 
him  10th  March  1831.  He  obtained  caption,  28th 
IMarch,  and  incarcerated  Grieve  in  Linlithgow  jail, 
27th  April  1831,  lodging  lOs.  with  the  jailor,  in  terms 
of  6th  Geo.  IV.  c.  G2,  which  provides,  that 

'*  the  jailor,  or  other  person,  in  whose  hands  the  said  stun  of 
10s.  sbHll  have  been  deposited,  f^hall  pay  out  of  the  same,  the 
aliment  of  the  said  prisoner,  at  the  same  rate  at  which  aliment 
shall  be  subsequently  allowed  to  such  prisoner,  from  the  time 
that  he  shall  have  been  brought  to  prison,  to  the  time  when  ali> 
ment  shall  have  been  so  awarded  to  him,  pursuant  to  the  said  re- 
cited Act,  and  thereafter,  until  the  sum  so  deposited  shall  be 
exhausted." 

On  the  30th  April,  Grieve  petitioned  the  Magistrates 
for  the  benefit  of  the  Act  1696,  c.  32,  which  provides, 

**  That  where  any  person  is  made,  or  shall  be  made  a  prisoner, 
for  an  civil  debt  or  cuttse,  and  shall  be  found,  or  become  so  poor, 
as  that  be  cannot  aliment  himself,  then,  and  in  that  case,  it  shall 
be  leisorae  to  the  Magistrates  of  the  burgh  where  the  prison  is, 
to  which  the  said  prisoner  is  committed,  upon  the  complaint  of 
the  said  prisoner,  and  his  making  faith  in  their  presence  that  he 
hafh  not  wherewith  to  aliment  himself,  to  intimate  the  same  to 
the  creditors,  one  or  more,  at  whose  instance  the  said  prisoner 
was  committed,  or  is  detained,  and  to  require  him  or  them,  either 
to  provide  and  give  security  for  an  aliment  to  him,  not  under  Ss. 
per  diem,  or  else  to  consent  to  his  liberation,  which,  if  the  said 
creditors  refuse  or  delay  to  do  within  the  space  of  ten  days  there- 
after, then  it  shall  be  leisome  to  the  said  Magistrates  to  set  the 
said  poor  indigent  prisoner  at  liberty,  without  any  hazard  of  being 
liable  for  the  debt  and  cause  of  imprisonment,  or  to  any  censure 
whatsomever.** 

The  petitioner  was,  on  the  2d  of  May,  appointed  to 
depone  on  the  9th.  And  on  the  llth  of  May,  the 
Bailie 

"  having  again  considered  this  petition,  with  the  oath  of  the 
petitioner  emitted  this  day,  upon  paper  apart,  modifies  an  ali- 
ment of  one  shilling  and  sixpence  Sterling  per  day,  to  be  paid 
by  the  incarcerating  creditor  to  the  petitioner,  and  ordains  inti- 
mation of  his  deliverance  to  be  given  to  the  incarcerating  credi- 
tor, requiring  him  to  lodge  said  idiment  for  the  petitioner's  main- 
tenance, within  ten  days  after  said  intimation  and  requisition, 
under  certification  that  if  he  shall  fail  to  do  so,  the  petitioner 
will  be  set  at  liberty  in  terms  of  the  Act  of  Parliament.*' 

On  the  30th  of  May,  a  copy  was  served  on  the  pnr- 
saer  at  his  residence  in  Stornoway.  On  the  8th  of 
June,  his  n^ent  lodged  7s.  6d.  witn  the  jailor,  to  ac- 
count of  aliment  On  the  afternoon  of  the  llth  of 
June,  Grieve  again  petitioned  the  Magistrates,  stat- 
ingf  that  he  prodnoed  execution 

'*  of  intimation  upon  the  incareeratiog  creditor,  of  the  interlo- 
cutor awarding  aliment  under  the  bands  of  Hugh  Brown,  mes- 
■enger-at-arms,  of  date  the  SOth  day  of  May  last,  and  in  respect, 


the  ten  days  allowed  for  lodging  aliment  were  more  than  elapsed, 
Hiid  no  aliment  lodjied,  craved  the  Magistrates  to  set  him  at 
liberty,  in  terms  of  the  Act  of  Parliament  set  forth  in  the  pe- 
tition."     When, 

<'  Eo.  die.  The  Bailie  hereto  subscribing,  having  considered  the 
foregoing  petition,  and  procedure  had  thereon,  with  the  execu- 
tion of  intimation  and  requisition,  and  ^at  no  aliment  is  pro- 
vided and  lodged  for  the  petitioner's  maintenance,  althongh  ten 
days  are  more  than  elapsed  since  the  said  intimation  and  requi- 
sition was  made  to  the  creditor-incaroerator,  and  the  creditor-in- 
carcerator  has  failed  to  appear,  though  three  several  times  called' 
upon  by  an  ofiicer  of  Court,  at  the  prison-door,  to  procure  and 
lodge  aliment  to  the  petitioner :  These,  therefore,  grant  warrant 
to.  and  ordain  the  keepera  of  the  tolbooth,  to  set  the  petitioner, 
Robert  Grieve,  at  liberty  therefrom,  in  terms  of  the  said  Act  of 
Pariiament  169C." 

Grieve  was  immediately  liberated.  Thereupon, 
M'lver  brought  an  action  against  the  Magistrates  for 
the  debt,  pleading — I.  By  the  express  terms  of  the 
Act  of  Grace,  and  by  the  uniform  interpretation  there- 
of in  the  practice  of  royal  burghs,  the  aliment  of  poor 
prisoners  is  to  be  calculated  only  from  the  expiry  of 
the  days  of  intimation. — II.  The  liberation  of  Robert 
Grieve  by  the  Magistrates  of  Linlithgow,  upon  the 
llth  of  June  1831,  was  wrongous  and  illegal,  in  re- 
spect that  aliment  for  a  longer  period  had  been  duly 
provided  by  the  pursuer. — III.  In  consequence  of  the 
said  wrongous  liberation,  the  defenders  are  liable  to 
the  pursuer,  not  only  as  Magistrates,  and  represent- 
ing the  community,  out  also  personally,  in  the  whole 
sums  of  money  for  which  Robert  Grieve  had  been  im- 
prisoned by  the  pursuer.  The  Magistrates  pleaded — 
I.  The  procedure  which  took  place  in  the  liberation  of 
the  prisoner,  Robert  Grieve,  from  jail,  was  di  '3t]yin 
terms  of  the  Statutes  1696,  cap.  32,  and  6  Cieo.  IV. 
cap.  62,  and  agreeably  to  the  universal  practice  of  the 
country  in  similar  cases, — II.  Even  if  the  liberation 
of  Robert  Grieve  had  been  irregular,  the  defenders 
could  only  have  been  liable  in  their  official  capacity  as 
representmg  the  community  of  the  burgh  of  Linlith- 
gow.— III.  The  Magistrates  of  a  royal  burgh  are  not 
responsible  as  individuals  for  acts  performed  by  them 
in  their  official  capacity,  and  still  less  are  they  mu- 
tually liable  for  the  separate  official  acts  performed  by 
each  other. 

The  Lord  Ordinary  assoilsied  the  defenders,  with 
expenses,  I'he  pursuer  reclaimed,  pleading — That 
as  the  act  was  not  explicit,  the  usage  must  explain  it, 
and  offering  to  prove  that  his  view  of  the  case  Gor« 
responded  with  the  usage  in  royal  burghs. 

The  Lord  Justice- Clerk  thought,  that  to  attempt  to  give  any 
other  construction  to  the  Act  than  that  which  the  Lord  Ordi- 
nary had  put  upon  it,  would  make  it  altogether  nugatory.  The 
Act  1696  must  be  explained  by  the  last  Statute. 

Lord  Meadowbnn/c  thought  the  case  preposterous. 

The  Court  adhered,  with  expenses. 

Second  Division. — Lord  Ordinary,  Fullerton — jlei.  Dean  of 
Faculty  (Hope),  C.  Macdougal. — Ait.  Keay,  J.  A.  Maconochie. 
— John  Mackenzie,  W.S.,  and  Cuninghame  &  Bell,  W.S., 
Agent*.-— Mr  Thomson,  Clerk.— [T.  C] 

20lh  November  1832. 

No.  79. — David  Drysdale,  Advocator,  r.  Robert 

Jameson,  Respondent* 

Landlord  and  Tenant — Lease — Game — Damage — Aquantitxfof 
game  having  been  introduced  on  an  entailed  estate  btf  an  aruci- 
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tor,  and  preserved  6y  hi*  $ueeeM$or-^Heid,  that  a  tenant,  who 
loot  a  Uaie  on  tke  eUalefrom  the  aneeslOTf  after  the  introduction 
vf  the  game,  and  woe  bound  hif  hit  lease  to  ftrotect  it,  had  no 
claim  Jar  damage  actuaUif  suttainedby  injury  to  hi$  grain,  during 
tke  third  year  of  hit  lease,  for  the  twofir^  years  of  which  he  had 
sustained  more  damage,  but  made  no  claim* 

The  ftdrocator  took  a  lease  of  King  O'Mairs  from 
John  Francis  Earl  of  Mar,  in  1824,  for  19  years,  at  a 
rent  of  £330.  In  1826,  he  sowed  a  particular  field  f»f 
A^oot  sev^enteen  and  a-half  acres,  adjoining  to  the  woods 
of  Lord  Mar  and  Lord  Abercrombie,  with  wheat,  at 
three  separate  sowings.  The  seed,  and  afterwards  the 
shoots,  were  attacked  by  the  pheasants,  hares  and  other 
iranie  in  the  neighbourhood.  The  advocator  com- 
plained to  Lord  Mar  by  the  following  letter,  8th 
November  1826 : — 

"  T  «nolce  to  your  lordship  some  time  ago  about  the  damage 
xcWch  I  have  sustained  since  I  entered  to  the  farm,  in  ponse- 
q'lence  of  the  great  quantity  of  game  coming  from  the  plantations ; 
and  I  was  in  hopes  that  something  would  have  been  done  by 
}our  Lordship  to  redre^is  thia  evil,  becauae  unless  some  remedy 
i<t  applied,  or  damage  allowed,  it  will  be  impossible  for  me  to 
]^y  your  Lordship's  rent.  For  the  two  last  years  I  have  sus- 
X'nnvd  a  loss  of  not  less  than  jC50  each  year,  and  it  cannot  be 
supposed  that  I  can  submit  to  a  like  or  greater  loss  for  years  to 
ci^me.  The  wheat  which  I  have  sown  this  harvest  is  daily  suf- 
K'T.T)^  serious  damage,  and  1  look  forward  to  a  greater  extent  of 
lo«s  in  the  ensuing  spring.  I  therefore  think  it  proper  to  give 
voiir  Lordship  this  intimation,  and  to  beg  that  your  Lordship 
will  be  pleased  either  to  protect  me  from  these  depredations,  or 
g\vt  me  an  assurance  from  vourself,  or  from  those  by  whom  the 
Kama  is  preserved,  that  I  shall  be  compensated  for  the  loss  I 
may  <iu<tain ;  because  if  this  is  not  done,  I  have  no  alternative 
but  to  have  the  damages  apprized,  and  to  retain  a  sum  equal 
thereto  from  my  rent." 

lie  made  a  second  application,  28th  August  1827, 
as  follows  :«- 

<*  I  beg  to  refer  your  Lordship  to  the  letter  which  I  wrote  to 
TOQ  upon  the  8th  of  November  last,  relative  to  the  damage 
which  I  was  suffering  in  consequence  of  the  great  quantity  of 
raine  coming  from  the  plantations  on  my  fields.  I  called  upon 
>our  Lordship  twice  since  then,  for  the  purpose  of  knowing  your 
Ijordship*s  intention  respecting  it,  but  was  not  admitted  ;  and  as 
it  is  now  necessary  that  my  crop  be  inspected,  in  order  that  the 
extent  of  the  damage  may  be  ascertained,  I  beg  that  your  Lord- 
»hip  will  now  concur  with  me  in  appointing  a  proper  person  for 
that  purpose  along  with  Mr  James  Roy,  farmer,  Westhaugh, 
named  by  me ;  and  as  the  crop  roust  be  immediately  cut  down, 
in  ca^  your  Lordship  decline  doing  so,  I  must,  without  loss  of 
time,  have  it  done  myself  by  respectable  persons,  who  may  be 
able  to  prove  the  extent  of  the  damage  I  have  sustained,  which, 
in  the  circumstances  of  the  case,  I  consider  myself  entitled  to 
retain  out  of  my  rent** 

To  this  the  respondent,  the  judicial  factor  for  Lord 
Mar,  immediately  replied : 

*'  Lord  Mar  has  reason  to  believe  that  any  damage  which  may 
be  done  to  your  crops  by  game,  is  not  by  any  means  so  great  as 
it  is  represented  to  be ;  but  at  any  rate,  he  has  still  to  learn  that 
a  landlord  is  bound  to  indemnify  his  tenant  for  such  damage. 
There  roust  be  game  and  other  wild  animals  on  eveir  farm  in 
the  island  ;  and  when  you  became  tenant  of  King  O'Muirs  farm, 
)'ou  were  well  aware  that  there  was  on  the  land  every  species  of 
frame  which  is  to  be  found  on  it  at  present.  Lord  Mar,  how- 
ever, has  no  objections  that  the  state  of  the  crops  be  examined, 
i\mgh  it  will  be  no  easy  matter  to  ascertain  the  proportion  of 
damage  which  may  have  been  occasioned  by  game  nom  what 
may  have  been  done  by  other  wild  animals ;  and  he  suggests  Mr 
Mouhray  of  West  Cambos  to  join  with  Mr  Roy  to  make  the  in- 
spection and  report.  But  in  doing  this,  his  Lordship  by  no 
means  admits  that  he  is  in  any  way  bound  to  indemnify  you  for 
tho  alleged  damage  ;  nor  shall  be  be  held  as  departing  from  any 


plea  in  law,  which  may  be  otherwise  competent  to  him,  in  the 
event  of  any  law-suit  upon  the  general  question.** 

On  the  3d  of  September  1827,  the  inspectors  mo- 
taally  appointed  gave  the  following  report : — 

"  We,  James  Roy,  farmer  at  Westhaugh,  and  John  Moubray, 
dintiller,  Cambus,  have  this  day  examined  a  field  of  wheat  on  the 
King  of  Muirs  farm,  complained  by  Mr  Drysdale,  the  tenant, 
as  having  been  injured  by  the  game.  We  found  the  crop  very 
thin,  especially  that  part  of  it  which  lies  upon  the  west  and 
north  parts,  and  Hurruunded  by  the  wood ;  and  are  of  opinion  the 
seed  had  been  picked  up  after  it  had  been  sown,  but  whether  this 
was  done  by  pheasants,  pigeons,  crows,  or  other  wild  fowl,  we 
could  not  say.  We  also  found  it  much  hurt  by  rabbits  and  hares ; 
and  we  are  also  of  opinion  that  the  whole  damage  done  would 
amount  to  ^'27,  10s.  Sterling. 

**  Notwithstanding  of  what  Mr  Koy  has  signed  as  above,  he 
begs  to  state  that  he  thinks  it  was  pheasants  which  picked  up 
the  seed,  he  having  seen  a  good  number  on  the  field  several  times 
after  the  field  was  bown.** 

On  paying  his  rent,  the  advocator  retained  the  sum 
at  which  the  damage  had  been  estimated.  The  re- 
spondent bronght  an  action  for  it,  against  him,  before 
tne  Sheriff  of  Clackmannan, — who, 

"  Jffoa,  12/A  December  1829. — Having  considered  the  revised 
condescendence  for  the  defender,  with  the  revised  answers  for 
the  pursuer,  and  whole  process,  and  having  advised  with  the 
Sheriff-depute — Before  answer,  allows  the  defender  a  proof  of 
his  averments,  in  so  far  as  confined  to  the  following  points  : — Istt 
That  since  the  date  when  the  defender  took  the  farm  of  King 
0*Muirs,  the  landlord  has  preserved  with  extreme  care  the  game 
on  the  lands  belonging  to  the  estate  of  Mar,  within,  or  in  the 
neighbourhood  of  the  said  farm,  and  that  he  has  reared  and  turned 
out  game  on  the  said  lands.  2d,  That  the  quantity  of  game  on 
the  said  lands  has  increased  since  the  defender  took  the  said 
farm.  Sd,  That  the  damage  to  the  wheat  mentioned  in  the  re- 
port of  3d  September  1827  by  Mr  Moubray  and  Mr  Roy  was 
caused  by  game.  4ih,  That  subsequently  to  the  date  of  that 
report,  farther  damage  was  done  to  the  said  crop  by  game,  in  con., 
sequence  of  their  feeding  on  the  sheaves  or  otherwise,  and  the 
amount  of  such  farther  damage.  5th,  The  amount  and  value  of 
the  crop  which,  according  to  the  nature  of  the  soil  and  of  the 
season  1827,  should  have  been  produced  in  the  field  in  question, 
had  it  not  been  for  the  alleged  damage :  Allows  the  defender  a 

joint  probation,'*  &c **Xotc In  taking  the  proof,  it  will  be 

kept  in  mind  that  it  has  been  decided  in  the  case  of  Moncreiff 
V.  Amot,  Idth  February  182B,  that  rabbits  not  being  game,  a 
tenant  is  entitled  to  destroy  them  upon  his  farm,  in  order  to  pre- 
serve his  crop,  and  the  proof  of  damage  now  allowed  before 
answer  is  confined  to  that  occasioned  by  game,  from  whose  de- 
predations the  tenant  is  not  entitled  to  defend  himself.  Although 
the  defender  only  claims  deduction  to  the  extent  of  the  amount 
of  damage  ascertained  by  the  report  of  Messre  Moubray  and  Roy, 
and  cannot  therefore  possibly  obtain  deduction  to  a  greater  amount, 
he  is  allowed  to  prove  his  averment  as  to  fuitber  damage  having 
been  done  to  the  crop  in  question  subsequent  to  the  date  of  the 
said  report,  because  the  decision  in  the  ease  may  be  affected  (as 
it  has  in  other  cases)  by  a  comparison  between  the  amount  of 
the  whole  damage  suffered,  and  the  amount  of  w^hat  ought  to 
have  been  the  value  of  the  crop,  or  between  the  amount  of  the 
damage  and  the  amount  of  the  rent." 

A  proof  was  taken.    And  the  Sheriff, 

"  Jlloa,  \5th  May  1890.— Having  considered  the  proof,  and 
whole  process,  and  having  advised  with  the  Sheriff-depute — In 
respect  of  the  nature  of  the  injury  complained  of,  and  of  its 
being  confined  to  a  part  of  one  field,  forming  but  a  small  pro- 
portion of  the  whole  farm,  finds  that  the  defender  is  not  entitled 
to  claim  release  or  deduction  from  his  rent  on  the  ground  of  the 
destruction  or  general  deterioration  of  the  subject  of  the  lease  ; 
but  that  his  claim  must  be  confined  to  one  of  damages  on  account 
of  acts  and  deeds  of  the  pursuer,  or  of  thoKC  whom  he  represents  i 
Finds  it  proved  that  pheasants  had  been  introduced  into  the 
estate  of  Mar,  and  also  into  other  estates  in  the  neighbourhood 
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uf  King  0*MuirSy  previously  to  the  commencement  of  the  de- 
fender's lease ;  but  finds  that  the  late  John  Francis  Earl  of  Mar 
continued  to  rear  and  turn  them  out  for  several  years  afterwards, 
and  that  they  greatly  increased  in  number :  Finds,  that  although 
John  Thomas,  last  Earl  of  Mar,  in  whose  right  the  pursuer 
utands,  preserved  and  protected  the  game  on  the  estate  of  Mar, 
no  game  appears  to  have  been  reared  or  turned  out  by  him;  and 
finds,  that  as  Earl  John  Thomas  was  mciely  heir  of  entail,  he  did 
not  represent  his  father  Earl  John  Francis,  and  was  not  liable  in 
.damages  on  account  of  his  acts  and  deeds  :  Finds  that  the  mere 
preserving  of  game  on  an  estate,  and  protecting  it  from  poachers, 
is  not  such  an  act  and  deed  as  can  render  the  landlord  legally 
liable  in  damages  on  account  of  the  natural  increase  thereof,  how- 
ever much  it  may  be  a  reason  for  his  graining  a  deductions  gna- 
tia  :  Therefore  decerns  in  terms  of  the  libel,  but  finds  no  expen- 
se&  due." 

.  The  Sheriff-depate  adhered,  adding  the  following 

"  Note, — The  rearing  and  turning  out  of  the  pheasants  bv  the 
gamekeeper  during  the  time  between  the  commencement  of  the 
defender*8  lease  and  the  succession  of  Earl  John  Thomas  (then 
resident  wholly  in  England),  must  clearly  be  held  as  the  act  and 
deed  of  Earl  John  Francis,  the  proprietor  of  the  estate." 

Dryadale  advocated,  pleading — I.  Where  a  landlord 
introduces  or  preaerres  upon  a  farm  let  to  a  tenant,  a 
large  and  unusual  quantity  of  g^me,  wherchy  great 
damage  is  done  to  the  crops  or  to  the  landsii,  he  is 
bound  to  repair  the  damage  thereby  occasioned  to  his 
tenant ;  and  the  tenant  is  entitled  to  retain  from  his 
rent  the  amount  of  the  damage  thus  sustained  by  him. 
— II.  No  distinction  can  be  taken  as  to  this  matter 
between  the  landlord,  who  personally  introduces  the 
game  upon  the  farm,  and  his  successor,  who  preserves 
the  game,  whereby  the  injury  is  done.  In  the  present 
case,  the  game  was  introduced  by  the  heir- apparent, 
who  afterwards  succeeded  to  the  estate.  The  respon- 
dent pleaded — I.  A  landlord  is  not  liable  in  damages 
for  injury  done  to  his  tenant's  crops  by  game,  although 
he,  the  landlord,  shall  protect  and  preserve  his  game. 
— II.  Where  a  landlord  turns  out  additional  num- 
bers of  game,  or  introduces  into  his  estate  a  species 
or  breed  formerly  unknown  thereon — even  though 
it  should  be  held  that  by  so  doing  he  might  ren- 
der himself  liable  in  damages  to  his  tenants  for  the 
grain  or  crops  thereby  injured,  yet  his  successor  in  the 
estate,  and  who  does  not  otherwise  represent  the  for- 
mer landlord  than  as  heir  of  entail,  cannot  be  liable  in 
damages  for  the  loss  so  occasioned,  although  he  con- 
tinue to  protect  and  preserve  the  game  turned  out  by 
his  predecessor. — III.  John  Thomas  Earl  of  Mar 
never  having  turned  out  or  added  to  the  game  on  his 
estate,  otherwise  than  by  protecting  the  preserves,  is 
not  liable  in  damages  for  injury  done  by  the  game 
turned  out  and  introduced  on  the  estate  by  Earl  John 
Francis,  whom  he  did  not  represent. — IV.  In  the  pre- 
sent case,  where  it  has  not  been  proved  that  Earl  John 
Thomas  preserved  his  game  with  more  than  ordinary 
care,  no  claim  for  damages  can  arise  to  the  tenant. 

The  Lord  Ordinary,  9th  July  1831,  ordered  cases 
to  the  Court,  with  the  following 

"Note, — The  Lord  Ordinary  cannot  assent  to  the  proposition 
maintained  by  the  pursuer,  that  the  damage  occasioned  to  a 
tenant  bv  game  can  in  no  case  afford  a  ground  of  claim  against 
the  landlord ;  neither  does  he  concur  in  the  doctrine  expressly 
maintained  in  the  original  defences,  and  still  adhered  to,  that 
•  where  a  landlord  protects  the  game  on  his  estate  to  such  an 
extent  ns  to  cause  certain  and  visible  damage  to  his  tenants*  he 
ib  bound  to  make  good  that  damage.'    It  appears  to  the  Lord 


Ordinary,  that  as  the  question  arises  under  a  contract,  the  pro- 
positions on  both  sides  are  to  be  admitted  only  under  certain 
qualifications,  which  necessarily  follow  from  the  nature  of  the 
contract,  and  its  construction  according  to  the  ordinary  rules.  It 
may  be  conceded  to  the  landlord,  that  a  tenant,  on  taking  a  farm, 
must  be  considered  as  taking  it  under  the  burden  of  supporting 
the  game,  and  may  be  presumed  to  have  sauiified  himself  of  the 
extent  of  that  burden,  as  he  is  understood  to  do  of  any  other  un- 
favourable circumstance  impairing  the  productiveness  of  the  farm. 
But,  on  the  other  hand,  it  would  seem  to  be  contrary  to  prin- 
ciple, that  the  landlord,  who  is  bound  to  warrant  the  beneficial 
possession  to  the  tenant,  should  be  allowed,  by  his  own  act,  to 
BggnvaXe  the  burden  in  any  great  degree,  and  thus  to  alter,  to 
the  injury  of  the  tenant,  the  circumstances,  in  the  view  of  which 
the  terms  of  the  contract  were  framed,  without  rendering  him- 
self liable  to  make  good  the  tenant's  loss.  It  appears,  then,  to 
the  Lord  Ordinary,  that  a  tenant  may  have  a  claim  of  damage 
for  the  injury  done  by  game ;  but,  thnt,  in  order  to  support  such 
a  claim,  it  is  necessary  to  prove,  not  merely  a  certain  visible 
damage  arising  from  game,  but  a  certain  and  visible  increase  of 
the  game,  and  a  consequent  alteration  of  the  circumstances  con- 
templated in  the  contract,  imputable  to  the  act  of  the  landlord. 
The  true  ground  of  damage  seems  to  be,  not  that  the  game  is 
abundant,  but  that  its  abundance  has  been  materially  increased 
since  the  date  of  the  lease,  in  consequence  either  of  the  active 
measures  of  the  landlord,  or  his  failure  to  keep  down  the  burden 
—which  last  circumstance  must  be  held  as  equivalent  to  his  act, 
as  the  right  so  to  keep  it  down  is  one  expressly  withheld  from  the 
tenant.  In  considering  the  proof,  the  question  as  to  the  increase 
of  game  since  the  date  of  the  lease,  is  not  altogether  free  from 
difficulty.  It  is  true,  that  some  of  the  witnesses  depone  with 
great  confidence  as  to  their  own  opinion  on  this  poin^  and  even 
state  facts  which  go  very  far  indeed  to  prove  it.  But,  in  op- 
position to  that,  there  are  strong  admissions  on  the  part  of  the 
defender  himself,  which  do  not  seem  to  be  explained.  The  first 
crop  which  the  defender  bad  under  his  lease  was  that  of  1825, 
and  the  crop  which  is  said  to  have  sufiered  the  damage  now  in 
dispute  is  chat  of  1827 — a  period  so  short  as  not  probal4}'  to  ad- 
mit  of  any  excessive  increase ;  and  accordingly,  in  the  original 
defences,  it  is  expressly  stated,  that  *  the  damage  sustained  by 
the  defender  for  several  years  past,  was  even  greater  than  that 
of  last  year  ;*  and  in  the  defender's  letter  of  the  6th  November 
18^6,  making  his  first  complaint  to  the  landlord,  he  states,  that 
*  for  the  two  last  years*  (which,  it  will  be  observed,  were  the 
first  and  second  year  of  his  lease), '  I  have  sustained  a  loss  of  not 
less  than  £dO  a-year,  and  it  cannot  be  supposed  that  I  can  sub- 
mit to  a  like  or  greater  loss  for  years  to  come.'  In  these  cir- 
cumstances, and  considering  that  no  decision  has  yet  been  pro- 
nounced by  the  Court  on  such  a  claim — that  the  question,  when 
brought  before  them  in  another  case,  was  considered  to  be  one 
of  great  difficulty-— and  that  its  decision  may  have  a  very  exten- 
sive operation  in  regard  to  existing  leases,  the  Lord  Ordinary 
has  thought  it  best  to  allow  the  parties  an  opportunity  of  re  • 
vising  their  arguments,  that  the  question  may  be  fully  brought 
before  the  Court.'* 

At  advising, 

Lord  Glenlee  was  at  a  loss  to  say  how  the  law  might  stand  in 
supposed  cases.  But  he  was  not  bound  to  regard  them.  Perieu' 
lota  omnis  iT\jurue  definitio.  It  was  clear  in  the  case  before  the 
Court,  that  the  whole  turning  out  of  pheasants  was  completed 
before  the  lease  began ;  and  protecting  just  meant  preventing  the 
destruction  of  game.  Now,  the  tenant  was  warned  of  the  pro- 
tection. Because  he  himself  stipulated  in  his  lease,  that  he 
would  protect  the  game.  If  it  were  established  that  an  inter- 
ruption of  the  benefit  of  the  lease  had  proceeded  from  the  act, 
the  effect  would  be,  not  a  claim  of  damages  to  the  tenant  re- 
maining, but  the  termination  of  the  lease — («.  g.  supposing  a 
lease  of  coal,  in  the  course  of  which  another  mine  should  be 
driven  through  that  taken).  And  the  tenant  himself  stated,  that 
from  the  beginning  of  the  lease,  he  bad  sufiered  more  damage 
than  in  that  particular  year. 

Lord  Meadowbank  saw  no  necessity  for  deciding  general  ques- 
tions, where  they  could  be  avoided.  Neither  did  he  mean  to 
concur  in  the  whole  note.  But  he  was  clear  for  rejecting  the 
claim. 
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Lord  Cringtetie  concaired.  The  mischief  seemed  to  bare 
been  done  as  much  by  the  game  of  Lord  Abercrombie. 

The  iMrd  Justice-Clerk  saw  no  necessity  for  giving  abstract 
opinions.  He  would  try  cuses  as  they  arose.  But  here  the  facts 
on  which  the  claim  was  rested  bad  not  been  made  out.  And 
Lord  Ahercrombie*s  pheasants  seemed  to  have  helped  to  eat  the 
crop.  The  letters  themselves  showed  that  the  claim  could  not 
be  sustained. 

The  Court  dismissed  the  adrocationy  and  remitted, 
with  expenses. 

Authorities  for  Advocator.  —  Watson,  9th  August  1763. 
Tireedale  v.  Dalrymple,  dd  March  1778.  Earl  of  Breadalbane 
V.  Livingstone,  16th  June  1790.  Moncreiff  v.  Arnott,  ISth 
February  1888.     1617,  c.  19. 

Authorities  for  Respondents — 1474.  c.  60 ;  1567,  c.  16 ;  1597, 
c.  270;  '2  Geo.  IIL  c.  29.  Murray,  ]9tb  January  1797.  Eas- 
ton,  18th  May  1892;  Scot.  Jur.  IV.  434.  Hutcheson,  Just,  of 
Peace,  IL  573,  edit.  2d.  Act,  19tb  Parlt.  22  James  VL 
Brodie  o.  Gordon,  9d  July  1752. 

Second  Division Lonl  Ordinary,  FuUerton. — Jet.  T.   H. 

Miller,  More. — Alt.  Lord  Advocate  (Jeffrey),  Robert  Robert- 
son.— George  Ritchie,  W.  S.,  and  Robertson  and  Bennett,  W.  S., 
Ageots^^Mr  Ferguson,  Clerk.— [7.  C] 

SOth  November  1832. 

No.  80- — James  Wylie,  Suspender,  v.  James  Latta, 

Charger  • 

Bill  of  Exchange — Suspension — Oath — Value— ^  partjf  having 
suspended  a  charge  upon  a  hilly  on  the  ground  of  no  value  and 
of  the  charger's  having,  bif  delay  in  delivering  certain  documents 
cfdebt,  deprived  the  suspender  of  the  consideration  for  which  the 
bill  was  granted ;  and  the  diarger  having  sworn  as  to  the  nature 
of  the  value,  and  the  understatuting  of  parties  nrgarding  the  </e- 
lay,  upon  a  reference  as  to  the  value  "  and  generally  as  to  the 
nature  of  the  transaction** — Held^  that  the  suspender  was  not 
thereufter  entitled  to  a  jiroof,  prout  de  jure,  even  of  facts  sub' 
seifuent  to  the  suspension,  showing  how  he  had  been  hindered 
from  operating  payment, 

Hugh  Kerr  executed  a  trust,  in  1824,  for  behoof 
of  his  creditors,  in  favour  of  James  Dunlop,  who  ac- 
cordingly obtained  an  assignation  to  the  lease  of  South 
Barr,  rented  by  the  truster.  In  1828,  a  negotiation 
was  entered  into  for  the  purchase  of  the  charger's 
claim,  to  a  certain  extent  a  preferable  creditor.  ^  The 
suspender,  and  John  Dunlop,  agreed  to  purchase  his 
claim  for  £130,  and  in  January  1828,  the  suspender 
f:ranted  a  bill  for  that  sum,  payable  at  one,  two,  and 
three  years  after  date.  The  suspender  did  not  then 
get  possession  of  the  documents  of  debt,  as  they  were 
hypothecated  by  Clarke.  But  two  and  a  half  years 
after,  the  charger's  agent  wrote  him  that  he  had  re- 
covered them,  and  was  ready  to  deliver  them  up.  But 
the  suspender  and  Dunlop  then  declined  to  abide  by 
the  bargain,  or  to  pay  the  bill.  Latta  charged  the 
suspender  ;  who  pleaded  in  his  suspension — no  value; 
the  delay  in  delivering  the  documents  of  debt, — and 
the  false  representations  made  regarding  the  amount 
of  the  debt.  The  charger  emitted  an  oath  upon  a  re- 
ference, wherein  he  explained  that  the  bill  had  been 
granted  for  the  price  of  three  debts  against  Kerr's 
estate,  amounting  to  £270  in  all ;  but  that  it  had  been 
explained  at  the  time  that  the  vouchers  were  hypo- 
thecated. Lord  Moncreiff  passed  the. bill,  for  discus- 
sion of  the  grounds  of  suspension  derived  from  the 
state  of  facts  under  the  oath.  The  Lord  Ordinary, 
9th  June  1832,  repelled  the  reasons  of  suspension, 
with  expenses,  adding  this 

"  A'b/e.o- The  i>ord  Ordiaary  thinks  that  a  reference  to  oath 


in  the  Bill- Chamber  has  the  same  effect  as  a  reference  to  oath 
any  where  else.  Then  be  thinks  that  the  reference  in  tbis  case 
was  of  the  whole  cause.  For  the  bill  of  suspension  bears,  that 
'  the  complainer  therefore  hereby  offers  to  instruct,  by  the  oath 
of  the  charger,  that  no  real  vidue  whatever  was  given  in  ex- 
change for  the  bill  charged  on,  and  for  this  purpose  he  craves  a 
commission  directed  to  the  Judge  Ordinary,  or  any  of  his  Ma- 
jesty's Justices  of  the  Peace  for  Ayrshire,  to  take  the  charger's 
oath  whether  he  actually  gave  value  for  the  biU  in  question  or 
not,  and  generally  as  to  the  nature  of  the  transaction.'  Then 
the  charger,  under  this  reference,  depones  not  only  as  to  the  ori- 
ginal making  of  the  agreement,  as  part  of  which  the  bill  was 
granted,  but  in  regard  to  the  alleged  failure  of  the  charger  to 
implement  that  agreement  This,  therefore,  seems  a  reference 
and  an  oath  intended  to  exhaust  the  cause,  and  after  tbis  the 
Lord  Ordinary  does  not  think  he  can  allow  a  proof /irouf  dejure, 
of  the  failure  to  implement  the  bargain  as  a  ground  of  suspen- 
sion. Ir  might  have  been  a  different  question,  if  the  suspender 
bad  offered  co  prove,  and  been  allowed  to  prove,  and  proved  by 
the  charger's  admission  or  writ,  or  even  bis  oath,  the  original 
nature  of  the  bargain,  but  reserving  bis  claim  to  prove  non-ins- 
plement  proMU  de  jure,  and  making  no  reference,  and  taking  no 
oath  on  that.  Then  if  the  oath  in  this  case  is  to  be  the  only 
evidence,  the  Lord  Ordinary  does  not  see  that  it  proves  any 
failure  to  implement  the  bargain  that  justified  suspension  of  the 
bill  of  exchange.  He  does  not  conceive  that  in  the  above  in- 
terlocutor be  goes  against  the  opinion  of  Lord  Moncreiff,  who 
passed  the  bill  with  a  view,  not  to  proof  prout  de  jure,  but  to 
discussion  on  the  import  of  the  facts  proved  by  the  oath.** 

The  suspender  reclaimed — resting  chiefly  on  the 
grounds, — that  the  deposition  did  not  preclude  a  proof 
of  facts  arising  since  the  suspension  was  brought,  tend- 
ing to  show  how  the  suspender  had  been  disappointed 
of  operating  payment, — that  the  deposition  did  not 
state  that  the  suspender  himself  got  value  for  the  bill, 
— and  that  Dunlop  was  not  in  the  field.     At  advising, 

The  Lord  Justice  Clerk  understood  the  Lord  Ordinary  merely 
to  say,  that  he  could  not  assume  from  Lord  MoncreifTs  inter- 
locutor, that  he  thought  a  proof  prout  dejure  right  in  this  case. 
The  terms  of  the  oath  must  be  the  rule. 

Lord  Cringletie  must  hold  value  given  to  one  joint  acceptor  to 
have  been  given  to  all. 

The  Court  refused  the  note,  with  additional  ex- 
penses. 

Second  Division. — Lord  Ordinary,  Mackenzie.— ^cf.  Gr. 
Spiers. — Jit.  J.  Hamilton James  Wilson,  W.S.,  and  Wil- 
liam Patrick,  W.S.,  Agents — Mr  Ferguson,  Clerk— [T.  C] 

ist  December  18S2. 

No.  81. — Thomas  Nicholson,  Suspemlery  v* 
Thomas  Binks,  Charger, 

Diligence — Act  1  and  2  Geo.  IV.  chap.  59— Discharge — A 

Scotch  creditor  having  imprisoned  a  Scotch  debtor  in  Ireland,  by 
Irish  process,  for  a  Scotch  debt  /  the  debtor  having  applied  for 
the  benefit  of  the  Insolvent  Act  1  and  2  Geo.  IV.  chap.  59;  tlu 
creditor  having  claimed  his  debt  in  the  Irish  Court,  and  opposed 
the  bankrupt  in  his  demand  under  the  Statute ;  and  the  bankrupt 
having  obtained  his  discharge,  and  the  creditor  having  acceiHed 
the  office  of  judicial  assignee  under  the  Irish  Court — Held,  that 
the  same  creditor  could  not  thereafter  proceed  with  personal  di» 
ligencefir  the  same  debt  in  Scotland. 

The  charger,  Binks,  in  August  1831,  raised  dili- 
gence, by  horning  and  caption,  against  Nicholson,  for 
payment  of  a  bill  for  £49,  U.  6.  Nicholson  was  a  horse- 
dealer  and  coach  owner  in  Glasgow,  but  having  gone 
to  Ireland  about  the  above  period,  he  was  arrested 
there  at  Binks*8  instance  for  the  above  debt,  under  de- 
duction of  a  contra-account,  and  on  24tk  September 
1831,  was  committed  to  the  Sheriff's  Prison,  Dublin,  till 
he  should  pay  the  amount,  being  £34, 11.6.  Being  uu- 
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able  to  pny,  NidioUon  filed  a  petition  in  the  Insolvent 
Debtors  Conrt,  under  the  Htatitte  I  and  2  Geo.  IV. 
c  59,  with  a  view  to  obtain  his  discharge,  and  in 
terms  of  the  Act,  subscribed  at  the  same  time  a  con- 
veyance of  his  property  to  John  Mitchell,  as  provi- 
sional assignee.  The  charger  claimed  under  the  Act, 
and  opposed  the  suspender *8  discharge,  on  the  groands 
of  frand  and  concealment.  But  the  necessary  steps 
having  been  gone  through,  the  Irish  Court  on  10th 
December  1831  did 

**  order  and  adjudge,  in  piirsnance  of  the  said  Act,  that  the  said 
prisoner  (coni|i]ainer)  be  not  discharged  out  of  custody  by  vir- 
tue of 'the  said  Act,  or  receive  or  be  entitled  to  any  protection 
under  the  same,  until  he  shall  have  been  in  custody  at  the  suit  of 
some  one  or  more  of  the  persons  who  were  creditors  at  .the  time 
of  bis  petitioning  the  said  Court,  and  from  whose  claims  he  is 
discharged  by  the  judgment  of  this  Court,  for  the  period  of  six 
months,  to  be  computed  from  the  1 0th  day  of  November  la»it, 
being  the  day  of  filing  the  said  petition,  and  that  he  be  then  dis- 
charged out  of  custody ;  and  that  he  be  so  discharged  out  of  cus- 
tody by  virtue  of  the  said  Act,  and  receive  and  be  entitled  to 
protection  under  the  same,  as  to  the  herein  after  mentioned  debts 
and  sums  of  money  by  the  said  prisoner  (complainer)  to  the 
several  persons  herein  after  named  respectively  due,  or  claimed 
to  be  due,  from  time  to  time,  on  the  1 0th  day  of  November 
last,  being  the  time  of  presenting  bis  said  petition  to  this 
Court." 

On  20th  January  1832,  the  provisional  assignee, 
with  the  consent  of  Nicholson,  transferred  and  made 
over  the  whole  estate  to  Binks*  as  judicial  assignee, 
who  had  applied  for  the  appointment  for  behoof  of 
himself  and  the  other  creditors  of  the  insolvent.  At 
the  expiry  of  the  six  months  mentioned  in  the  above 
decree,  Nicholson  was  set  at  liberty,  and  shortly  there- 
after, having  returned  to  Scotland,  Binks  caused  him 
to  be  apprehended  under  the  old  diligence  of  August 
1831,  for  payment  of  the  same  debt:  Whereupon  he 
presented  the  present  bill  of  suspension  and  liberation  ; 
upon  advising  which,  with  answers,  the  Lord  Ordi- 
nary reported  the  cause  to  the  Court,  with  the  follow- 
ing note : — 

"  The  Lord  Ordinary  reports  this  cause,  because  it  is  per- 
fectly new,  as  far  as  he  is  aware,  and  certainly  of  great  impor- 
tance. For  himself  he  roust  say,  that,  though  some  of  the  ques- 
tions agitated  in  the  answers  may  be  involved  in  much  difficulty, 
be  sees  very  little  doubt  in  the  case  as  it  stands.  The  charger 
expressly  admits,  that  he,  being  creditor  of  the  complainer  by 
the  bill  specified,  availed  himself  of  the  laws  of  Ireland,  where 
the  complainer  then  was,  to  the  effect  of  imprisoning  him  for 
that  debt  under  the  legal  writ  or  diligence  competent  by  the  laws 
of  that  country.  The  complainer  being  so  in  prison,  at  the 
charger*s  instance,  took  the  benefit  of  the  late  insolvent  statute, 
1  and  2  Geo.  IV.  c.  59.  The  charger  was  a  party  to  the  whole 
proceedings — claimed  for  the  special  debt  in  question,  thereby, 
it  is  thought,  making  it  a  judgment  debt  in  Ireland, — and  op- 
posed the  demand  of  the  complainer  under  the  statute.  He  says, 
that  the  complainer  had  committed  fraud,  and  did  not  make  a 
fair  surrender.  He  had  full  opportunity  to  state  this  in  the 
forum  which  he  had  himself  chosen,  and  he  took  it.  By  the 
Statute,  sec.  22  and  23 — the  complainer  was  liable  to  imprison- 
meot  for  two  years,  or  for  three  years,  according  to  the  nature 
of  any  fraud  made  out  against  bim.  Bat  be  obtained  judgment 
upon  an  imprisonment  for  six  months,  bejond  which  be  could 
not  be  detained  without  a  cu»e  of  fraud  being  established.  The 
attested  copies  of  the  proceedings  and  of  the  adjudication,  un. 
dcr  the  hand,  apparently,  of  the  proper  officer,  are  produced  : 
and  the  latter-^dated  10th  December  1881,  when  the  complainer 
had  been  a  month  in  jail — bears,  in  express  terms,  that  be  should 
be  discharged  from  custody  after  six  months  from  the  1 0th  No- 


vember 1831,  and  be  thereafter  entitled  to  protection  against  all 
the  debts  therein  set  down,  among  which  is  the  debt  of  this 
charger  on  the  very  bill  in  question,  being  the  first  in  the  list- 
The  fact  is  farther  attested  by  an  affidavit  and  relative  writs  pro- 
duced ;  and  the  chai^r  admits  it.  The  charger  farther  admits 
that  be  himself  was  the  assignee  appointed  by  the  Irish  Court, 
and  that  he  accepted  of  the  office.  The  question  is,  whether 
this  same  creditor,  who  imprisoned  the  complainer  under  the 
law  of  Ireland,  claimed  bis  debt  in  curia  there,  opposed  the 
bankrupt  in  his  demand  under  the  statute,  and  took  an  assifm- 
ment  under  all  the  sanctions  of  that  law,  can  still,  individually, 
proceed  with  personal  diligence  for  the  same  debt  in  Scotland. 
The  eflTect  of  the  Irish  statute,  in  regard  to  Scotch  debts  and 
Scotch  creditor!,  generally,  may  be  very  doubtful.  Perhsps 
there  may  be  ground  for  the  reasoning  of  the  charger  on  the 
subject,  though  the  Lord  Ordinary  will  not  anticipate  a  ques- 
tion which,  in  his  apprehension,  does  not  occur.  If  a  Scotch 
creditor  claimed  under  an  English  assignment,  it  is  thought  that 
the  Lord  Chancellor's  certificate  would  be  a  good  discharge 
against  bim,  a  point  implied  in  the  very  case  of  Rose  agMinst 
M*Leod,  Dec.  Id,  1825,  quoted  by  the  charger.  But  the  pre- 
sent case  is  far  stronger,  because  the  whole  proceedings  in 
Ireland  were  at  the  instance  of  the  charger  himself  as  the  incar- 
cerating creditor.  It  is  farther  to  be  observed,  that  if  the  coin- 
plainer  were  still  in  jail  in  Ireland,  under  the  writ  o£jieri  facias, 
the  charger  could  hardly  be  allowed  to  proceed  even  against  the 
goods  of  his  prisoner  consistently  with  the  decision  in  the  case 
of  Gordon  v.  Gordon,  December  13,  1825,— the  whole  proceed- 
ing in  Ireland,  importing  a  judgment  taken  on  the  debt  in  the 
Irish  Court ;  and  although  the  complainer  is  now  discharged  out 
of  custody,  that  is,  by  the  act  of  the  Court  under  the  statute, 
and  must  at  least  carry  with  it,  against  this  charger,  all  the 
privileges  thereto  annexed.  If  the  complainer  is  right  in  his 
ground  of  suspension,  the  Lord  Ordinary  has  no  doubt  that  be 
must  be  liberated,  without  caution.** 

At  advising,  the  Court  were  nnanimonsly  of  opi- 
nion, that  the  charger  coald  not  proceed  in  Scotland, 
after  availing  himself  of  the  benefit  of  the  process  in  Ire- 
land, and  therefore  suspended  and  liberated  as  craved. 

First  Division. — Lord  Ordinary,  Moncreifif. — ^ct.  Dean  of 

Faculty  (Hope) Ait.  Jameson,  Hussell. — John  Cullen,  and 

Wotherspoon  &  Mack,   W.S.,  Agents.— Mr  Bell,    Clerk.— 

1^  December  1832. 

No.  83. — Poor  Maiioaret  Rodgers  or  Nicol,  Pwr- 
suer,  V.  Hku  Husband,  James  Nicol,  Defender, 

Poors*  Roll — Act  of  Sederunt — Extractors'  Fees — Heitl,  that 
the  ertractort  were  bound  to/umith  extraclt  of  decrees  in  favour 
of  parties  on  the  poors'-roU  vUhoutfie  or  reward. 

The  pursuer  was  admitted  to  the  benefit  of  the 
poors'-ro1l  in  February  1831,  in  order  to  enable  her  to 
pursue  a  divorce  against  her  husband,  the  defender. 
After  a  proof.  Lord  Mackenzie,  on  36th  June  1832, 
pronounced  decree  of  divorce.  The  pursuer,  on  1st 
December  thereafter,  presented  a  petition  to  the  Firgt 
Division  of  the  Conrt,  setting  forth.  That  since  she 
had  been  admitted  upon  the  poors*-roll,  her  case  had 
been  conducted  by  the  lawyers  and  agents,  without  fee 
or  reward :  That  the  agent  for  the  poor,  who  con- 
ducted the  cause,  was  under  the  necessity  of  paying  the 
dues  of  the  roacers  and  commissary's  clerks:  That 
the  extractors  now  make  a  demand  for  the  fees  of  ex- 
tract, which  the  pursuer,  from  her  poverty,  is  unable 
to  pay.  The  prayer  of  the  petition  was  in  these 
terms : 

"  May  it  therefore  please  your  Lordships,  in  terms  of  the  Act 
of  Sederunt,  1 0th  August  1784,  sec.  5,  to  order  that  an  extract 
of  the  decree,  pronounced  in  your  petitioner's*  favour,  be  granted 
by  the  extractors  gratis,  and  without  payment  of  fee  or  reward.'* 
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The  Coart  granted  the  prayer. 

First  Division,  ^^cl.  WiUiam  Forbes.— J.  DavidvoD,  S.S.C» 
Agent— Mr  Bell.  Clerk.— [j:  r.  H.] 


1st  December  1832. 


No.  83. — Misses  Kibble,  Reclaimers^  v.  Steven- 
son's Trustee,  &c.  Respondents^ 

Process — Expenses — Modification — A  queMtion  at  to  expenses 
kaeing  been  revmed  to  the  Lord  Ordinary;  and  his  Lord- 
skip  hamng  found  the  party  liable,  su^ect  to  modification  t  and 
this  interiocuior  not  ttannj^  been  reclaimed  against^  but  the  ac- 
counts having  been  taxed  by  the  auditor,  and  on  a  note  of  o6- 
jtctimt^,  modified  by  his  Lordship— Held,  that  it  was  incompe' 
tent  to  reclaim  against  said  modification. 

This  case  is  reported  aniea,  Vol.  IV.  p.  309,  (which 
see.)  Lord  Mackenzie  pronounced  an  interlocutor  in 
tliecAuse  on  15th  December  1831,  which  was  varied 
by  the  Conrt  in  certain  particulars  on  16th  February 
1833,  and  remitted  to  proceed  accordingly,  reserving 
*'  to  his  Lordship  all  questions  as  to  expenses."  His 
Lordship  thereaf^r  found  the  Kibbles  liable  in  ex- 
penses, subject  to  modification,  and  remitted  the  ac- 
counts to  the  auditor.  On  the  7th  July  1832,  his 
Lordship  pronounced  this  interlocutor:-— 

"  Having  heard  partifts*  procurators  on  the  note  of  objections 
to  the  auditor's  report,  and  thereafter  considered  this  account, 
tbe  said  report,  and  whole  process, — approves  of  the  report,  and 
modifies  the  expenses  to  the  sum  of  ;€90  Sterling,  for  which, 
and  tbe  dues  of  extract,  decerns,  and  allows  the  decreet  to  go 
out  and  be  extracted  in  the  name  of  John  Forrester,  writer  to 
the  Signet,  tbe  agent  in  the  cause,  disburser  thereof.'* 

The  Kibbles  reclaimed,  and  prayed  the  Conrt  to 
alter  tbe  interlocutor  complained  of,  and  to  find  that 
the  modification  is,  in  the  circumstances  of  this  case, 
inadequate ;  and  that  the  petitioners  ought  not  to  be 
subjected  in  any  part  of  the  expenses  incurred  prior  to 
the  15th  December  last,  the  date  of  the  Lord  Ordinary's 
judgmentupon  the  merits,  which  tbe  petitioners  brought 
under  the  review  of  their  Lordships,  and  which  the 
Conrt  was  pleased  to  alter,  by  interlocutor  of  I6th 
February  last ;  nor  in  the  expenses  attending  that  ad- 
visini^.  Answered — The  interlocutor  finding  expenses 
due,  subject  to  modification,  is  final ;  and  the  plea  now 
raised,  that  none  are  due  prior  to  15th  December  1831, 
tbe  date  of  tbe  Lord  Ordinary's  judgment  on  the 
merits,  is  incompetent. 

Lord  Mieadowbank  said,  if  tbe  psrtv  thooght  they  were  not 
liabte,  thej  should  have  reclaimed.  They  submitted  to  tbe  in- 
terlocutor finding  expenses  due,  subject  to  modification.  And 
what  is  tbe  meaning  of  the  phrase — subject  to  modification  ?  It 
did  not  mean  a  right  to  object  to  any  branch  of  the  expenses, 
but  it  means  that  bis  Lordship  was  to  use  his  discretion,  and 
having  examined  tbe  whole  process,  to  strike  off  whatever  in 
equity  he  thought  right.  Tbe  Kibbles  say,  strike  off  certain  ex- 
penses as  matter  of  right.  But  they  bad  no  such  right.  It  was 
not  competent  for  tbera  to  reclaim  now.  Had  they  shown  that 
the  Lord  Ordinary  had  exceeded  his  powers,  or  exercised  an  un- 
fomd  discretion,  he  would  have  listened  to  them.  Therefore 
be  would  not  interfere  with  the  interlocutor. 

Lord  Jttsf  ice- Cl^k  said,  it  was  quite  ridiculous  to  think  of  going 
bark  on  the  matter  now.  They  should  have  reclaimed  against 
tbe  interlocutor  finding  that  expenses  were  due,  and  before  the 
accounts  were  sent  to  the  auditor. 

The  Conrt  adhered. 

Second  Division. — Lord  Ordinary,  Mackenzie. — Act,  Green- 
fibields.— <rfir.  Dunlop. — C  J.  F.  Orr,  W.S.,  and  John  Forres- 
ter, W.S.,  Agents.— Mr  Ferguson,  Clerk [J,  n\  //.] 


1^  December  1832. 

No.  84. — David  Small,  Suspender,  v.  Anduew 
Robertson*,  Charger. 

Oath — Reference — A  suspender  having  offered  to  repr  the  part 
/taymetit  of  a  bill  to  the  eharger*s  oath,  and  during  the  tieposilion 
havirtg  declined  to  put  an^  question  to  that  effectt  the  Court  rC" 
Jused  the  suspension. 

Small  was  charged  for  payment  of  £7, 4s.,  with  legal 
interest,  said  to  be  due  on  a  bill  drawn  by  the  charger. 
Small  suspended,  on  the  allegation  that  £2,  8s.  had 
been  paid  to  account  of  said  birll.  No  proof  was  ad- 
duced of  this  allegation,  and  the  suspender  not  having 
offered  to  instruct  it  by  the  charger's  oath,  LordMon- 
creiff  refused  the  bill  on  9th  July  1832.  A  second 
bill  of  suiipension  was  presented,  and  the  suspender 
referred  the  matter  of  the  payment  of  the  said  £2, 8s., 
in  extinction  of  the  bill,  to  the  charger*s  oath.  The  de- 
position was  regularly  taken  before  the  Sheriff  of 
Perthshire,  and  contains,  inter  alia,  this  sentence : 

"  The  agent  for  the  suspender  declined  interrogating  the  char- 
ger, whether  he  had  received  a  payment  of  £%  8s.  on  account  of 
the  bill  in  question.** 

Lord  Medwyn,  on  24th  July  1832,  refused  the  bill ; 
and  the  suspender  reclaimed,  praying  the  Court  to  in- 
struct the  Lord  Ordinary  to  pass  the  suspension.  At 
advising. 

Lord  Glenlee  said,  the  suspender  had  particularlv  waived  the 
putting  any  question  which  might  have  elucidated  the  matter  in 
dispute.     He  would  therefore  adhere. 

Lord  Justice- Clerk. — The  reference  was  entered  into,  to  prove 
the  part  payment  of  the  £%  8s.  in  extinction  of  the  bill.  Yet 
tbe  suspender  would  not  interrogate  on  that  point.  There  was 
no  proof  of  it. 

The  Court  unanimously  adhered. 

Second  Division.— Lords  Ordinary,  Medwyn  and  Moncreiff. 
— Act.  Robert  Bell. — Alt.  C  Macdougal. — James  Hatton,  W.S., 
and  Geoige  Monro,  S.S.C.,  AgenU. — Mr  RoUand,  Clerk. — 
[./.  W.  IL] 

1st  December  1832. 

No.  85. — John  Mackie*s  Trust-Disponees,  AdvO' 
cators,  V.  Andrew  Reekie,  Respondent. 

Title — Trust- Deed — Apparent  Heir — A  party  having  acquired 
two  lots  of  property,  and  being  infeft  only  in  one  of  them  ;  and 
having  executed  a  trust-deed  of  all  his  heritable  and  moveabfe 
estate  in  favour  of  trustees,  and  also  appointed  them  tutors  to 
his  only  child,  a  pupil — Held,  L  That  the  trustees,  qua  such,  had 
no  title  to  challenge  a  contiguous  proprietor  for  encroachment  on 
the  lot  in  which  Iheir  author  was  not  infeft;  and  observed — /.  That 
an  apparent  heir  was  entitled  to  protect  his  property  *  thovsih  not 
infeft, — //.  That  the  trustees  should  have  produced  all  their  titles 
in  the  Ir^erior  Court. 

Thomas  Hill,  portioner  in  Meikle  Govan,  by  a 
deed  of  settlement  in  1767^  conveyed  his  whole  sub- 
jects equally  among  his  three  daughters,  Marion, 
Christian  and  Margaret.  The  daughters,  with  the 
consent  of  their  husoands,  entered  into  a  submission 
as  to  the  division  of  said  subjects  among  them,  and 
bound  themselves,  and  their  respective  heirs  and 
executors,  to  abide  by  the  award  which  might  be 
pronounced.  The  arbiters  accordingly,  in  1791, 
divided  the  property  into  three  divisions,  including 
in  each  a  third  part  of  the  houses  and  y<ird  at  the 
west  end  of  Meikle  Govan.  The  award  further  pro- 
vided, that 
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**  when  any  of  the  three  above  named  sisters,  or  their  husbands, 
should  be  disposed  to  rebuild  their  parts  of  the  houses,  they 
should  have  liberty  to  make  the  same  20  feet  wide  within  walls, 
by  which,  if  it  encroached  on  the  neighbour's  yard,  the  ralue 
thereof  shall  be  fixed  by  two  neutral  persons  mutually  to  be 
chosen  by  them,**  &c. 

To  Marion,  who  was  married  to  John  Mackie,  was 
allocated  the  midmost  lot.  She  conreyed  it  to  her 
son,  John  Mackie,  in  1813,  and  from  hi»  aunt  Chris- 
tian, he  also  acquired  right  in  1819,  by  disposition,  to 
the  westmost  lot.  On  the  midmost  portion,  acquired 
from  his  mother,  no  sasine  was  ever  taken.  In  1824, 
the  said  John  Mackie  executed  a  trust-disposition  in 
favour  of  the  advocators,  which  contained  a  special 
conveyance  only  to  the  westmost  lot,  acquired  from 
his  aunt  Christian,  and  also  a  conveyance  of  all  his 
moveable  and  heritable  estate,  but  no  special  convey- 
ance of  the  midmost  lot,  nor  assignation  to  the  unexecut- 
ed precept  of  sasine  contained  in  the  disposition  of  said 
lot,  from  his  mother.  Mackie,  by  his  trust-deed,  also 
appointed  the  advocators  tutors  and  curators  to  Janet, 
his  only  child  and  heir-at-law,  then  in  pupillarity. 
The  respondent,  Andrew  Reekie,  having  acquired  right 
to  the  eastmost  lot  from  Margaret  Hill,  commenced  to 
rebuild  houses  on  said  lot,  when  he  was  interdicted  at 
the  instance  of  the  advocators,  qua  trustees,  on  the 
ground  of  encroachment  on  the  midmost  lot.  An- 
swered— The  complainers  have  no  title  to  sue,  and 
even  if  the  encroachment  complained  of  did  exist,  the 
complainers  are  entitled  to  have  their  claims  adjusted 
by  a  reference  to  two  neutral  men,  to  be  mutually 
chosen  by  the  parties,  in  terms  of  the  submission  and 
decreet-arbitral,  herewith  produced  and  referred  to, 
and  not  by  any  proceeding  in  a  Court  of  law.  The 
SherifF-snbstitute,  on  24th  December  1831,  pronounced 
this  interlocutor : — 

"  Finds,  that  the  pursuers  have  failed  to  instruct  a  title  to 
the  first  or  midmost  lot  of  the  subjects  in  question,  allocated  by 
the  arbiters  to  Marion  Hill,  s:iid  lot  not  falling  under  the  trust- 
deed  in  their  favour,  and  seisin  thereon  formerly  produced : 
Therefore,  recals  the  interdict  formerly  granted,  assoilzies  the . 
defender  from  the  conclusions  of  the  action  ;  Finds  the  pursuers 
liable  in  expenses,**  &c. 

The  Sheriff-depute  affirmed  this  judgment;  when 
an  advocation  was  presented,  and  with  the  reasons, 
various  new  productions.  Lord  Mackensie,  on  5th 
July  1832,  pronounced  this  interlocutor:-— 

"  In  respect  the  judgment  of  the  Sheriff,  upon  the  dilatorv 
plea  of  want  of  title,  appears  to  the  Lord  Ordinary  to  be  well 
founded.  Remits  the  cause  timpHciier  to  the  SberiflT,  and  de- 
cerns :   Finds  the  advocators  liable  in  expenses,**  &c. 

The  advocators  reclaimed,  and  pleaded — I.  That 
though  no  feudal  title  was  completed,  still  they  were 
in  possession ;  and,  under  the  trust-deed,  the  apparent 
heir  and  her  tutors  were  entitled  to  defend  encroach- 
ments on  the  property,  though  not  at  liberty,  without 
infeftment,  to  remove  tenants. — II.  Under  the  dis- 
positions granted  to  Mackie  of  the  ground  in  ques- 
tion by  Marion  and  Christian  Hill,  and  his  general 
trust-disposition  and  settlement,  the  advocators  had 
a  sufficient  title  to  pursue,  particularly  in  a  possessory 
question  of  the  present  nature.  Answered — 1.  The 
advocators  have  no  right  to  make  any  new  produc- 
tions, with  their  reasons  of  advocation,  that  were  not 
before  the  Inferior  Judge  when  he  pronounced  the 


judgment  brought  under  review,  without  payment  of 
all  previous  expenses. — II.  The  advocators  nave  pro* 
duced  no  title  to  pursue  the  present  action,  and  thtf 
cause  ought  to  be  remitted  to  the  Sheriff  gimpliciitu\ 
and  the  respondent  found  entitled  to  his  expenses.  { 
At  advising,  I 

Lord  Cringleiie  said,  there  was  no  doubt  that  an  apparent! 
heir  and  his  trustees  were  entitled  to  defend  their  property,  witb*! 
out  infeftment.     But  that  was  not  the  question  here.     It  vu  i 
only  a  question  of  title.  The  action  was  brought  originally  in  tbe  i 
name  of  the  trustees.     They  were  bound  to  show  their  title,  i 
They  m  that  they  represent  the  apparent  heir.     There  is  no- ' 
thing  of  this  on  the  record.     They  should  have  shown  ibk  | 
The  title  to  the  property  should  have  been  produced  with  tbe  I 
summons.     The  disposition  is  special  only  to  the  westmost,  I 
and  not  as  to  the  middle  lot.     The  advocators  were  bound  to  ' 
have  shown  that  their  constituent,  John  Mackie,  died  vested  in  | 
pNOssession  of  it     He  might  have  conveyed  it  away  to  third  par- 
ties.     He  thought  the  interlocutor  right. 

Lord  GlenUe  concurred.  There  should  have  been  produced  | 
some  title  to  show  a  right  to  the  property  on  which  the  en- 
croachment was  alleged  to  have  been  made.  There  was  only  a 
general  conveyance.  It  was  impossible  for  the  Sherifi*  to  say, 
on  the  title  produced  before  him,  whether  an  encroachment  bad 
taken  place  or  not. 

Lord  Juitice-Cierk Was  the  Sheriff  right  at  the  time  he  pro- 
nounced his  judgment  ?  He  thought  he  was.  The  advocatora 
should  have  produced  their  title  before  the  Sheriff.  They  were 
now  produced  for  the  first  time.  There  was  nothing  said  on  the 
record,  from  beginning  to  end,  about  the  apparent  heir.  He 
agreed  witb  their  Lordships,  that  if  the  question  had  been  with 
the  heir-npparent  defending  his  property,  it  would  not  have  been 
necessary  to  have  had  infeftment.  The  question  originated 
with  the  advocators  qua  trustees. 

The  Court  pronounced  this  interlocutor : — 

"  Adhere,  without  prejudice  to  the  advocators  bringing  another 
action  on  a  sufficient  title;  of  new,  find  expenses  due  to  the  re- 
spondent,'* &c. 

Second  Division. — Lord  Ordinary,  Mackenzie. — Act.  Jame- 
son and  Neaves.  -^  Ait.  Skene  and  Wilson.  — Campbell  and 
Macdowall,  and  Robert  Lawrie,  Agents. — Mr  Thomson,  Clerk. 

4tth  December  1832. 

No.  86. — Dr  David  Maclaoan,  Pursuevy  v.  John 
D1CKS021  &  Thomas  Brown,  Defenders. 

AND 

Thomas  Brown,  Pursuer^  v.  Dr  David  Maclaoan, 

Defender, 

Submission— Res  Judicata— -Relief— Oath  of  Calumny— Re- 
duction— Landlord  and  Tenant— ^n  fieir  and  an  executor  Aar- 
ing  each  claimed  the  rent  payable  by  a  tenant  at  the  CamUemm 
and  Lammas  succeeding  the  former  proprietor*M  death — the  heir 
alleging  it  to  be  due  for  the  current  year,  and  the  executor  for 
the  preceding  t/enr*$  crop ;  and  the  tenant  having  in  the  mean- 
time signed  a  declaration  on  the  back  of  his  lease,  Jawurable  to 
the  executor*s  claim ;  011^  the  heir  and  executor  having  entered 
into  a  submission  ;  and  the  arbUer  having  decided  that  tfte  erecu' 
tor  was  entitled  to  the  rent,  but  was  bound  to  remove  the  tenants 
if  necessary,  by  an  action,  on  condition  of  the  heir  giving  hit 
name  and  sanction  to  it}  and  the  executor  having  brought  the 
action  of  removing  in  the  heir*s  name,  and,  without  consulting 
the  heir,  made  allegations  therein  different  from  thote  maintained 
by  the  heir  in  the  submission ;  and  the  tenani  having  in  defence^ 
referred  the  grounds  of  action  to  the  heir*s  oath  of  calumn^t 
who  repudiated  these  grounds,  as  inconsistent  with  his  pre- 
vious  statements;  and  the  action  being  thereupon  dismissed : 
and  the  executor  hannjg  then  brought  an  action  of  relief  against 
the  heir  and  the  tenant,  of  the  expenses  incurred  in.  the  action 
of  removing ;  and  the  tenant  having  brought  against  the  executor 
an  action  ^reduclion  of  the  declaration  on  the  back  of  his  IcaUy 
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tts  obtained  by  grost  misrepreienUttion — The  heir  and  the  tenant 
Jound  liable  in  the  action  of  relief,  and  the  actian  of  reduction 
iiismiued  at  irrelevant. 

Colonel  Dickson,  unlimited  proprietor  of  Hartree, 
entailed  that  etttate,  conferring*  a  liferent  on  Mrs 
Douglas,  and  the  fee  on  Mr  Dickson.  Thomas  Brown 
hpjd  Eastfield  (a  farm  on  the  estate,)  on  a  lease  from 
Colonel  Dtck^on,  commencingc  in  April  1796,  and 
ending  in  March  180.3.  By  this  lease,  Brown  was 
restricted  to  the  grazing  of  the  lands  :  and,  being  de- 
diroiH  to  convert  a  part  into  arable,  he  obtained  from 
Colonel  Dickson,  in  1800,  another  lease  **  for  nine- 
teen years  and  crops,  from  and  after  the  term  of 
Whitsunday  1801."  Under  this  lease,  Brown  pos- 
se«$ed  till  1817,  w^hen  Colonel  Dickson  died,  succeed- 
ed by  the  liferentrix,  Mrs  Douglas,  from  whom  Brown 
(before  the  expiry  of  his  then  current  lease)  took,  in 

1819,  another  lease  for  ten  years,  at  an  increased  rent, 
containing  the  following  clause : 

"  For  the  fipace  of  ten  years  from  and  after  bis  entry  thereto, 
which  is  hereby  declared  to  commence  at  the  term  of  Whitsun- 
day 1820  years,  as  to  the  bouses  and  grass,  and  at  the  separation 
of  the  crop  of  that  year  from  the  ground  as  to  the  arable  land, 
tnd  from  thenceforth  to  be  peaceably  possessed  by  the  said 
Thomas  Hrovrii  and  his  foresaids  during  the  whole  foresaid 
space"  (of  10  years. ) 

Mrs  Douglas  died  in  November  1825,  and  was  suc- 
ceeded in  the  e.<tate  of  Hartree  by  Mr  Dickson,  and 
ouoad  her  executry  by  Dr  Maclagan.  A  dispute  arose 
betw^een  Dittkson  and  Maclagan  as  to  the  rent  payable 
by  Brown  at  Candlemas  and  Lammas  1826,  which  Mr 
Dickson  claimed  as  payable  to  him  for  crop  1826, 
vbile  Dr  Maclagan  claimed  it  as  payable  for  crop 
1825,  and  therefore  included  in  Mrs  Douglases  exe- 
ratry.  Drown  had  paid  his  first  year  s  rent  under  the 
new  lease  at  Candlemas  and  Lammas  18^21 ;  and  Mr 
Dickson  maintained  that  this  payment  was  for  crop 
182!,  while  Maclagan  contended  that  it  was  for  crop 

1820.  In  reference  to  this  question,  Maclagan  ob- 
tained from  the  tenant  Brown,  on  15tli  December 
1825,  the  following  declaration  on  the  back  of  his 
lease : 

*'I  Thomas  Brown,  tenant  of  Eastfield,  considering  that, 
by  mistake  in  writing  out  the  preceding  tack,  (namely,  the  tack 
of  1819.)  it  is  declared  that  my  entry  to  the  said  farm  there- 
by let  to  me,  was  to  commence  at  the  term  of  Whitsunday 
1880  years  as  to  the  bouses  and  grass,  and  at  the  veparation 
of  the  crop  of  that  year  from  the  ground  as  to  the  arable  land, 
whereas  my  entry  to  the  whole  lands,  arable  and  otherwise, 
commenced  at  that  term ;  and  that  it  was  farther  omitted  to 
ipecify  that  I  was  to  be  tbiried  to  the  mill  of  Hartree,  agree- 
ably to  use  and  wont,  which  roiatakes  I  am  willing  to  recti* 
fy:  Therefore,  and  in  explanation  of  the  true  meaning  and  in- 
tent of  the  parties  in  entering  into  the  foregoing  tack,  I  here- 
by declare  that  my  entry  to  the  whole  farm,  including  houses, 
grass,  and  arable  lands,  commenced  at  the  term  of  Whitsun- 
day 1620,  and  consent  that  the  words  on  the  first  page  of 
the  said  lease,  which  imply  a  limitation  of  that  entry  to  the 
bouses  and  grass  only,  and  specify  my  entry  to  the  arable  lands 
to  be  at  the  separation  of  that  year's  crop  from  the  ground^  shall 
be  expunged  from  the  foregoing  lease.** 

In  March  1826,  Dickson  and  Maclagan  entered  into 
a  refereoc^e  to  Robert  Bell,  advocate ;  who,  in  Octo- 
ber 1828,  pronounced  the  following  award : 

"  I,  the  said  arbiter,  iind,  in  all  the  eircumstances  of  the  case, 
that  the  rent  pa^ble  for  the  farm  of  Eastfield  of  Culter,  pos- 
Kssed  by  the  eanl  Thomas  Brown  at  the  terms  of  Candlemas 


and  Lammss  1826  years,  was  for  crop  1825 ;  and  therefore  I 
prefer  the  «aid  Dr  David  Maclagan,  as  the  executor  of  Mra 
Douglas  Dickson,  to  the  same,  and  decern  accordingly;  but  as 
the  tenant  was  no  party  to  the  submission,  find  the  said  Dr 
David  Maclagan,  his  heirs,  executors,  and  successors,  bound  to 
remove  the  tenant  from  the  farm,  both  as  to  the  arable  and 
g^rass  ground,  together  with  the  bouses,  at  the  term  of  Whitsun- 
day 18:^,  and  to  procure  the  landlord,  or  next  incoming  tenant, 
access  thereto,  in  so  far  as  may  be  necessary  for  labouring  the 
ground  and  putting  in  the  arable  crop  1830,  but  this  only  in  the 
event  of  the  necessary  warning  being  given,  and  due  requisition 
being  made  by  the  said  John  Dickson,  Esq.  or  his  foresaids, 
upon  the  said  Dr  David  Maclagan,  to  proceed  to  inforce  such 
removal,  and  also  upon  the  condition  of  the  said  John  Dickson, 
Esq.  or  his  foresaids,  giving  him,  the  said  Dr  David  Maclagan, 
and  his  foresa.ds,  the  use  of  the  lease,  and  the  sanction  and  use 
of  his  name  and  authority,  in  the  event  of  its  being  necessary  to 
raise  any  suit  or  action  at  law,  for  the  purpose  of  enabling  him 
to  remove  the  tenant  as  aforesaid  ;  and  failing  the  said  Dr  David 
Maclagan  and  his  foresaids  removing  the  tenant,  and  procuring 
entry  to  the  said  John  Dickson,  Esq.  and  his  foresaids,  at  the 
time  and  for  the  purpose  aforesaid,  upon  such  due  requisition 
having  been  made,  I  find  that  the  said  Dr  David  Maclagan  and 
his  foresaids  must  repeat  to  the  said  John  Dickson,  Esq.  or  his 
foresaids,  the  sum  of  £\B0  Sterling,  being  the  rent  payable  for 
the  farm  of  Eastfield  of  Culter,  at  the  terms  of  Candlemas  and 
Lammas  1826  years,  with  the  interetit  which  may  have  accrued 
thereon,  from  the  date  of  payment  of  the  same  by  the  teuaut  to 
the  said  Dr  David  Maclagan,  and  decern  accordingly.*' 

Maclagan,  in  terms  of  this  award,  brought  an  ac- 
tion of  removing  in  Dickson's  name  against  Brown, 
who  opposed  it,  on  the  grounds  that  he  was  entitled 
by  his  lease  to  the  crop  1830;  that  his  right  conld 
not  be  affected  by  the  submission  to  which  he  was 
not  a  party,  nor  by  the  declaration  signed  by  him  on 
the  back  of  his  lease,  which  he  alleged  had  been  im- 
properly and  deceptiously  iro  pet  rated  from  him  ;  and 
that  the  first  crop  reaped  by  him  under  his  new  lease 
was  in  1821.  Maclagan  denied  these  averments,  on 
which  Brown  demanded  Mr  Dickson*8  oath  of  calumny, 
which  was  allowed.  Mr  Dickson  deponed  in  these 
terms : 

*'  Respecting  the  deponents  belief  of  the  allegations  made  in 
his  name  in  this  process,  depones.  That  these  allegations,  so  far 
as  he  recollects,  correspond  with  what  Dr  Maclagan  stated  be- 
fore Mr  Bell,  as  arbiter ;  but  they  are  not  consistent  with  the 
knowledge  or  belief  of  the  deponent,  whose  counter  statement 
is  fully  detailed  in  the  memorial  and  other  papers  before  Mr 
Bell,  to  the  whole  of  which  the  deponent  still  adheres." 

The  Sheriff,  in  respect  of  this  depoattion,  which  he 
held  to  be  a  disclaimer,  dismissed  the  action,  with 
expenses.  Thereupon  Maclagan  raised  an  action 
against  Brown  and  Dickson,  concluding  affainst  the 
former  for  payment  of  the  rent  payable  by  him  at 
Candlemas  and  Lammas  1826,  which,  in  terms  of  the 
declaration  on  the  back  of  the  lease,  was  for  crop 
1825,  and  concluding  against  Dickson  for  relief  of  the 
expenses  incurred  in  the  action  of  removing,  which 
was  defeated  by  Dickson's  oath  of  calumny.  At  the 
same  time,  Brown  brought  against  Maclagan  a  re- 
duction of  the  declarator  00  the  back  of  his  lease,  on 
the  ground  of  its  having  been  obtained  by  fraudulent 
misrepresentation.  The  Lord  Ordinary  having  con- 
joinea  these  two  actions,  pronounced  (12th  June  1832,) 
the  following  interlocutor : 

*'  The  Lord  Ordinanr  having  heard  counsel  for  the  parties, 
and  considered  the  whole  process  and  productions,  conjoins  this 
action  with  the  action  of  reduction  ;  and  in  the  reduction,  in  re- 
spect the  pursuer,  Thomas  Brown,  has  not  condescended  on,  or 
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oflTercd  to  prove  facts  and  circamstAnces  relative  to  infer  that 
the  writing  challenged  was  impetrated  from  hiro  fraudulently  or 
improperly,  repels  the  reasons  of  reduction,  assoilzies  the  defen- 
der Dr  David  MaclagRn,  and  decerns ;  and  in  the  action  at  the 
instance  of  Dr  Maclugan  against  Dickson  and  Brown,  finds  that 
in  a  question  between  Alaclagan  and  Dickson,  it  is  ret  judiccUa, 
by  virtue  of  the  decree^arbitral  libelled  on,  that  the  rent  of  the 
farm  of  Easter  Culter,  payable  at  Candlemas  and  Lammas  18*26, 
was  furcrop  I825,andthatthepursuer,  as  executor  of  Mrs  Douglas 
Dickson,  is  entitled  to  the  same :  Finds  that  the  obligation  imposed 
on  the  pursuer  Marlagan,  by  the  decree-arbitral,  to  remove  Brown 
from  the  farm  at  Whitsunday  1890,  was  qualified  by  the  condi- 
tion that  Dickson  should  give  the  sanction  and  use  of  bis  name 
and  authority  to  any  action  raised  for  that  puipose ;  and  that 
Dickson  having  virtually  disclaimed  the  action  of  removing,  by 
the  oath  of  calumny  which  he  emitted,  was  not  entitled  there- 
after to  insist  that  the  obligation  so  qualified  should  be  fulfilled : 
Finds  that  the  defender  Brown,  whose  lease,  as  explained  by 
his  written  declaration,  terminated  at  Whitsunday  1830  as  to  the 
arable  lands,  as  well  us  to  the  houses  and  grass,  has  not  proved 
that  he  w^s  entitled  to  the  crop  of  1830  as  a  waygoing  crop,  or 
that  the  rent  payable  by  him  at  Candlemas  and  Lammas  1826 
was  for   crop    1826;   and  therefore,  repels  the  defences  for 
Dickson  and  Brown,  and  decerns  in  terms  of  the  libel  in  the 
said  action  at  Maclagan's  instance  :    Finds  the  said  defenders, 
conjunctly  and  severally,  liable  in  the  expenses  of  the  conjoined 
actions,  and  remits  the  account  thereof,  when  lodged,  to  the  au- 
ditor, to  tax  and  to  report. — Note, — Holding  Brown^s  declara- 
tion efll>ctual,  the  evidence  arising  from  it,  from  the  state  of  the 
farm  when  it  was  changed  from  a  grass  into  an  arable  farm,  and 
from  the  entries  in  Colonel  Dickson*s  books,  if  not  absolutely 
conclusive,  affords  the  strongest  presumption  that  he  either  reap- 
ed, or  might  have  reaped  the  crop  1801,  and  consequently  was 
not  entitled  to  a  waygoing  crop  at  the  end  of  that  lease,  or  of 
the  lease  from  Whitsunday  1820  which  followed  it.     He  does 
not  state,  as  Mr  Dickson  did  in  the  proceedings  before  the  ar- 
biter, that  Cohmel  Dickson  entered  into  possession  in   April 
1801,  and  sowed  and  reaped  the  crop  1801 ;  and  a  vague  aver- 
ment that  he  himself  did  not  reap  that  crop,  without  saying  who 
reaped  it,  cannot  be  allowed  pon  tanium  letnporu  to  be  proved 
by  parole  testimony.  Though  there  was  no  corn  crop  at  all  that 
year  (which  is  very  improbable,  as  the  change  of  the  farm  into 
an  arable  one  was  settled  more  than  a  year  before),  it  does  not 
follow,  in  point  of  law,  that  he  was  entitled  to  a  waygoing  crop. 
Being  iciens  et  prudens,  he  cannot  be  allowed  to  stultify  him- 
self by  pleading  that  he  did  not  understand  the  deed  of  decla- 
ration and  consent  which  he  executed.     On  the  other  hand,  Mr 
Dickson  was  certainly,  as  he  observes,  not  bound  to  perjure 
himself,  when  his  oath  of  calumny  was  required ;  but  it  is  as 
clear  that  if  he  could  not  insist  in  the  action  of  removing  with 
a  good  conscience,  he  ought  not  to  have  required  the  pursuer  to 
raise  that  action,  which  could  only  proceed  in  bis  name,  and  for 
bis  behoof.     Mr  Dickson  baa  been  found  liable  in  the  expenses 
of  the  reduction,  though  not  a  party  to  it,  because  it  is  sub- 
sidiary to  his  plea  in  the  ordinary  action  ;  and,  accordingly,  at 
the  debate  he  enforced  the  reasons  of  reduction  in  a  long  and 
able  argument*' 

Brown  and  Dickson  having  reclaimed,  the  Court 
adhered. 

First  Division. — Lord  Ordinary*  Corehouse. — Act,  Jameson. 
— Ait.  Dean  of  Faculty  (  Hope),  Keay,  R.  Thomson,  Pyper. — 
Gibson  &  Hector,  W.S.,  James  Lang,  W.S.,  and  W.  Douglas, 
W.S.,  Agents.— Mr  Bell,  Clerk.— [r.  H.  D,] 

^h  December  1832. 
No.  87. — Robert  Thomas,  Pursuer,  v.  John  Johk- 
STONB  AND  Otiiers,  Walkbr's  TRUSTEES,  De- 
fenders. 

Factor— Trustees — Liability.~Homologation —  Truttee$  having 
appointed  one  of  themtdvet  factor  on  the  trutt-ettate,  toith  ex- 
tentive  powers  ^management  i  the/actor  having  toldf  on  different 
oceationst  parts  of  the  tnut-^state,  and  received  the  price,  and  oft- 
tuinedfrom  the  inute^  4ifposiliom  to  the  purchotcrs  f  the/actor 


having  tftereajter  sold  and  received  the  price  of  another  portion  of 
the  truit'Ostate,  heritably  Hardened  f  hut  no  disposition  being 
granted  for  several  yearSf  and  the  purchaser  having  sold  to  another 
party  the  subfectt  which  wasjinalfy  evictedfrom  him  by  the  heri- 
table creditor ;  and  the  last  purchaser  havin"  brought  an  action 
ageunst  the  trustees  for  delivery  of  a  valid  disposittont  or  repay-' 
ment  of  the  price  ;  and  the  trustees  having  pleaded  in  defence, 
that  they  did  not  sanction  the  original  sale  by  their  factor,  and 
had  no  trust  funds  in  their  hasuiS'^Seldf  that  they  were  never- 
theless  personally  liable  in  repayment  of  the  price,  as  they  could 
not  give  a  valid  title,  nor  restore  the  sulffsct  to  the  purchaser. 

By  disposition  and  settlement,  William  Walker  con- 
veyed and  disponed  his  whole  property,  heritable  and 
moveable,  to  the  defenders,  as  trustees,  for  the  par- 
poses  therein  mentioned.  The  deed  contained  a  danse 
giving  full  power  to 

*<  the  said  trustees,  and  to  the  acceptors  or  acceptor,  sanrivors  or 
survivor  of  them,  named,  or  to  be  named,  as  aforesaid,  to  sell 
and  dispone  of  my  said  trust-estate  above  disponed,  and  that 
either  by  public  roup,  or  private  sale,  or  bargain,  as  they  shall 
think  fit,  and  to  receive  payment  of  tbe  prices  thereof,  and  to 
grant  dispositions  or  other  writs  requisite  and  necessary  to  the 
purchaser  or  purchasers.'* 

The  trustees,  by  another  daose,  were  empowered  to 

**  appoint  a  factor,  either  of  their  own  number,  or  other  fit  per- 
son, for  uplifting  the  rents  of  my  said  subjects,  principal  sums 
&c.,  of  the  said  trust,  and  from  time  to  time  to  employ  the  same, 
and  the  prices  and  proceeds  of  tbe  said  trust-estate,  upon  such 
securities,  real  or  personal,  as  they  shall  think  fit." 

On  5th'  February  1810,  the  defenders  executed  a 
factory  in  favour  ot  Mr  Thomas  Corbet,  one  of  their 
own  number,  with 

**  full  power,  Mrarrant,-and  authority  for  us,  and  in  our  name,  to 
grant,  subscribe,  and  deliver  ail  rights,  conveyances  and  other  deeds, 
which  shall  be  found  necessary  or  expedient,  in  the  course  of  the 
management  and  execution  <f  the  said  trust,  and  generally,  with 
power  to  him  to  transact  and  do  every  thing  in  relation  to  tbe 
execution  of  the  said  trust,  which  we,  or  either  of  us,  could  do 
ourselves." 

Corbet,  sometime  afterwards,  sold  part  of  the  trust 
subjects,  SLud,  inter  alia^  twohouse8,«-one  toMrFerrier, 
and  another  to  Mr  Hatton,  of  the  price  of  both  of 
which,  Corbet  received  payment,  and  obtained  irom 
the  defenders  regular  dispositions  to  the  purchasers. 
On  2d  April  lb  JO,  Corbet,  by  missive  of  sale,  sold 
another  portion  of  the  trust-subject  to  Mr  Charles 
Walker,  for  whom  he  acted  as  ag^nt :  but,  without 
getting  any  disposition,  Walker  re-sold  and  assigned 
his  rignt  to  the  present pursner,  Robert  Thomas.  At 
the  date  of  the  sale  to  Walker,  the  subjects  sold  were 
hardened  with  an  heritable  debt;  which,  however, 
Corbet,  it  was  alleged,  undertook  to  get  dischaiged, 
and  to  procure  a  valid  disposition  to  the  property  in 
favour  of  the  purchaser.  Corbet  having  failed  to  ful- 
fil this  obligation,  Thomas  brought  an  action  against 
the  trustees,  concluding  that  they  should  be  decerned 
and  ordained  to  disencumber  the  subjects,  and  grant  a 
valid  disposition  in  his  favour,  or  failing  so  to  do,  that 
they  should  repeat  and  pay  back  the  price  he  had 
paid  to  Charles  Walker.  In  defence — I.  It  was  de- 
nied that  they  had  cotiferred  power  on  Corbet  to  sell, 
or  homologated  such  sale. — II.  It  was  also  denied 
that  the  whole  price  had  been  paid  by  Walker  to 
Corbet,  whose  accounts  (which  were  said  to  give 
Walker  credit  for  the  price,)  had  not  been  examin- 
ed for  eight  years,  and  were  in  the  meantime  be* 
fore  an  accountant.    The  pursuer  pleaded«*I«  That 
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by  tbe  terms  of  the  factory  to  Corbet, — If.  Bf  ho- 
mologating other  sales  made  by  hitn ;  and  III.  Bv 
not  having  called  him  to  account  for  so  long  a  period, 
the  defenders  wero  bound  to  fulfil  and  validate  the 
trantaction  to  the  pursuer,  a  third  party.  The  Lord 
Ordinary,  on  5th  June  182^,  pronounced  an  interlo- 
cutor, by  which  he 

"  Finds  that  Mr  Corbet,  by  hit  factory,  hod  power  vested  in 
him  to  sell  the  subjects  in  question ;  and  finds  that  tbe  mitfisives 
between  him  and  Mr  Charles  Walker  were  binding  on  tbe  defen- 
der!; and  before  farther  answer,  remits  to  Mr  William  Paul,  to 
examine  tbe  accounts  in  process,  and  to  report  whether  tbe  price 
of  tbe  subjects  in  question,  was  paid  and  accounted  for  by  tbe 
said  Charles  Walker  to  the  said  Thomas  CorbeL'* 

The  defenders  having  reclaimed,  the  Court,  on  4th 
July  1829,  found, 

"  That,  in  all  the  circumstances  of  tbe  case,  tbe  sale  by  Mr  Cor- 
bet  roust  be  binding  on  tbe  defenders,  and  cannot  be  objected  to 
bjthe  trustees ;  of  new,  remit  to  Mr  Paul  to  report  whether  tbe 
pnce  of  the  subjects  in  question  was  paid  and  accounted  for  to 
tbe  said  Thomas  Corbet  by  the  said  Charles  Walker." 

A  report  having  been  lodged,  and  corae  before  tbe 
Lord  Ordinary,  his  Lordship  approved  of  one  of  the 
views  adopted  by  the  accountant,  and  on  2d  June 
1831,  appointed  a  state  to  be  given  in,  showing  what 
part  remained  still  due  upon  the  principle  of  the  re- 
port. This  interlocutor  was  adhered  to  by  the  Court  on 
t2d  November  1831 ;  and  the  cause  having  returned 
to  the  Lord  Ordinary,  and  a  state  having  been  lodged, 
his  Lordship,  on  29th  May  1832,  pronounced  the  fol- 
lowing interlocutor  and  note : — 

"  Having  resumed  consideration  of  the  debate,  and  advised 
the  process :  In  respect  it  has  been  fixed  by  tbe  Court, — '  That, 
io  all  the  circumstances  of  the  case,  the  sale  by  Mr  Corbet  must 
be  binding  on  tbe  defenders,  and  cannot  be  objected  to  by  the 
trustees,* — Finds  tbe  pursuer  entitled  to  insist  upon  implement, 
in  terms  of  the  first  conclusion  of  the  summons;  and  further,  in 
respect  it  was  admitted  at  tbe  bar,  that  the  subject  sold  has  been 
carried  off  by  an  adjudging  creditor,  and  as  no  offer  was  made  to 
pay  off  the  iidjudger*s  debt  and  grant  a  free  disposition,  but  on 
tbe  contrary,  it  was  stated  that  the  defenders  were  not  in  a  con- 
dition to  grant  such  disposition,  Finds  the  pursuer  entitled  to 
decree,  in  terms  of  the  alternutive  conclusion  of  tbe  summons, 
agttiost  the  defenders,  to  the  effect  of  his  obtaining  repayment  of 
the  price  paid  by  him  to  Charles  Walker,  and  of  the  outlays 
truly  made  by  bim  on  the  said  subjects,  in  so  far  as  they  do  not  ex- 
ceed tbe  sum  paid  by  Charles  Walker,  as  admitted  by  their  factor 
and  co-trustee  Thomas  Corbet,  amounting,  as  at  Hd  December 
ISIO,  to  tbe  sum  of  £77S,  3.  7.,  with  interebt  on  tbe  sums  so  found 
due  to  the  pursuer,  till  paid ;  but  finds  no  expenses  due,  and  de- 
cerns.— Note. — No  expenses  have  been  found  due  in  any  of  tbe 
previous  stages  of  the  process  ;  and  tbe  incorrect  and  unbusiness- 
like mode  of  dealing,  by  paying  the  price  before  obtaining  a  dispo- 
Mtton,  and  allowing  it  to  remain  so  long  in  this  unsettled  state, 
without  applying,  as  it  would  appear,  to  tbe  other  trustees  for  a 
title,  induces  tbe  Lord  Ordinary  to  do  tbe  same  with  this  branch 
of  the  case  also,  so  far  as  the  discussion  bOs  yet  gone.  But, 
00  tbe  other  band,  tbe  conduct  of  the  trustees,  in  delegating,  if 
not  tbe  whole,  at  least  so  very  much  of  their  powers  to  their 
fartor,  on  tbe  narrative,  that  it  was  inconvenient  for  them  to  at- 
tend personally  to  tbe  management  and  execution  of  said  trust, 
excludes  tbe  possibility  of  their  deriving  any  defence  from  the 
omission  on  tbe  other  aide  to  attend  to  tbe  strict  rules  of  busi- 
ness, more  eapecially  in  a  tranwction  like  this  among  relations ; 
and  truly,  after  giving  Mr  Corbet  such  ample  powers,  which,  by 
tbeir  gnmtijw  two  dispositions  of  heritable  property  in  161 1,  in 
lulfilment  or  misaivea  executed  by  him  alone,  they  mutt  have 
understood  extended  to  tbe  powers  of  selling  tbe  heritable  pro> 
perty,  tbeir  own  conduct  is  utterly  indefensible.  For  they  ac- 
knowledge that  they  knew  of  tbe  existence  of  this  heritable  pond 


over  tbe  bouse  in  question,  they  saw  be  was  selling  tbe  property 
belonging  to  the  trust,  and  yet  they  allege  that  they  never  beard 
of  the  sale  to  Charles  Walker  till  1818,  during  all  which  time 
they  roust  never  have  inquired  into  tbe  conduct  of  the  factori 
to  whom  they  bad  delegated,  or  whom  they  allowed  to  assume, 
such  extensive  powers.  They  said,  that  if  tbey  bad  known  of 
the  sale,  they  would  have  seen  to  the  extinction  of  this  heritable 
debt.  It  was  their  own  fault  that  it  was,  or  could  be  sold  with- 
out their  knowledge.  Besides,  if  Mr  Corbet's  accounts  be  any 
thing  like  correct,  tbe  money  bas  not  been  misapplied,  but  has 
been  expended  for  behoof  of  the  trust-estate,  'i  be  clause  as  to 
not  being  liable  tingiUi  in  tolidum  is  a  very  effectual  clause  in  an 
accounting  between  the  truster  or  his  representatives  and  the 
trustees,  but  it  cannot  protect  trustees  frum  a  claim,  such  as  this, 
at  tbe  instance  of  a  third  party  dealing  with  a  tnutee  to  whom 
the  others  have  delegated  tbeir  powers.  It  is  no  doubt  a  bard 
case  to  decern  against  the  trustees  personally,  but  tbe  Lord  Or- 
dinary sees  no  other  result  which  can  be  arrived  at,  in  following 
out  the  views  of  the  Court,  since  a  title  cannot  be  given  nor  the 
subject  restored  to  the  purchaser.  No  state  has  been  ordered 
of  the  sum  to  be  decerned  for,  as  that  probably  can  be  adjusted 
by  the  agents,  and  the  amount  nnay  be  stated  on  a  motion  at  the 
Bar.  The  pursuer  will  give  credit  for  rent  during  the  period 
be  was  allowed  to  possess  or  draw  the  rents,  as  a  deduction  from 
the  sum  claimed  by  bim.  If  there  be  a  balance  due  to  Charles 
Walker  beyond  tbe  sum  claimable  by  the  pursuer,  decree  ctuinot 
be  given  for  it  io  this  process.  Tbe  representative  of  Charles 
Walker  has  been  called  for  bis  interest ;  but  be  is  not  a  pursuer. 
It  is  iu  bis  own  right  that  tbe  pursuer  claims,  and  under  a 
mandate  from  Charles  Walker,  to  have  the  disposition  executed 
in  his  favour." 

The  defenders  Laving  reclaimed  apon  the  meritM, 
and  the  pursuer  on  tbe  point  of  expenses, — at  advising, 

Lord  President  observed,  that  it  was  at  all  times,  and  on  every 
account,  a  very  serious  and  severe  measure  to  find  trustees  per- 
sonally liable.  Suppose  it  admitted  here,  that  Corbet  had  a 
power  to  sell  and  to  receive  the  price,  and  that  having  received 
It,  and  applied  it  to  the  purposes  of  the  trust,  and  at  the  end 
of  the  trust  •management  there  were  no  trust-funds  in  the  trus- 
tees* hands,  could  it  be  maintained  that  tbey  would  be  person- 
ally liable  ? 

CuHinghanie,/or  TAomai.— But  iu  this  case,  the  trustees  knew, 
when  the  money  was  received,  that  this  heritable  burden  exist- 
ed, and  were  bound  to  have  appropriated  a  part  of  the  price  to 
its  extinction.  Instead  of  that,  they  applied  a  considerable  part 
of  the  trust-funds  in  maintaining  the  family  of  the  truster,  ike, 
to  the  prejudice  of  the  pursuer. 

Lord  Baigray  said,  that  so  far  as  bis  recollection  of  the  case, 
when  last  before  them,  went,  he  bad  been  inclined  to  sus- 
tain the  sale  by  Corbet,  in  respect  of  the  conduct  of  the  trus- 
tees themselves,  who,  by  recognising  other  sales  by  Corbet,  and 
allowing  bim  to  conduct  tbe  trust  affairs  so  long,  without  ac- 
counting or  control,  had  homologated  his  actings. 

Dean  of  Faculty ^  for  TrutUet, — In  all  these  instances  disposi- 
tions were  granted  by  the  trustees. 

Lord  Balgr^, — It  is  proved  that  the  price  here  was  received 
by  Corbet,  and  was  appropriated  to  the  trust  Tbe  factory  iu 
favour  of  Corbet  was  broad  and  ample,  and  when  viewed  in 
connection  with  the  loose  and  general  recognition  of  Corbet's 
acts  by  the  trustees,  seems  clearly  to  have  placed  Charles  Wal- 
ker in  bona  fitie  to  pay.  At  the  same  time,  I  entirely  agree  with 
the  defenders,  that  a  power  to  receive  the  price  does  not  neces- 
sarily  accompany  a  power  to  sell. 

Lord  Craigie  considered  this  a  most  puzzling  case.  Er- 
rors and  neglects  had  occurred  on  both  sides ;  and  the  question 
was,  whether  tbe  loss  should  fall  on  the  parties  who  were  patri- 
roonially  interested  in  the  proceedings,  or  on  tbese  gratuitous 
trustees.  The  trustees  here,  with  tbe  exception  of  Corbet,  were 
not  professional  men ;  and  be  could  perceive  nothing  in  the  fac- 
tory to  justify  a  prudent  man  in  paying  to  Corbet,  without  fur- 
ther inquiry.  Tbe  purchaiers  were  bound  to  attend  to  tbeir 
own  interests ;  and  in  a  question  between  parties,  where  both 
were  to  blame,  be  could  not  bring  himself  to  say,  that  the  whole 
loss  ought  to  fall  ou  the  trustees. 
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Lord  GiUies, — It  was  always  with  extreme  reluctance,  and 
after  much  deliberation,  that  toe  Court  would  come  to  the  pain« 
ful  conclusion  of  finding  gratuitous  trustees  personally  liable. 
In  this  case,  however,  he  found  it  impossible  to  differ  from  the 
Lord  Ordinary.  It  might  have  been  different,  if  the  price  had 
been  misapplied ;  but  that  was  not  the  case.  It  was  applied  to 
the  trust ;  and  even  if  a  disposition  had  been  granted  by  the  trus^ 
tees,  the  effect  would  have  been  the  same.  Suppose  that  the 
trustees  had  had  a  cash-account  in  a  bank,  and  the  purchaser 
had  paid  the  price  into  that  cash-acoount,  and  the  trustees  had 
drawn  it  out,  would  they  not  have  been  bound  to  repay  it,  if 
they  had  been  unable  to  implement  the  sale  by  granting  a  valid 
conveyance  ? 

Lord  President  concurred. 

The  Court  adhered. 

First  Division. — Lords  Ordinary,  Newton  and  Medwyn.— 
jlct.  Cuninghame. — Alt.  W.  Bell. — John  Cullen,  W.S.,  and 
George  Todd,  Junior,  S.S.C.,  Agents.— Mr   Bell,  Clerk.— 

6th  December  1832. 

No.  88. — Elizabeth  Hood  &  Tutor,  Pursuers,  v, 
Thomas  Hood»  Defender, 

Entail — Husband  and  Vf'xfe---' A  party  having  conveyed  hU  properly  ^ 
to  trtuteestfir  behoof  of  his  daughter  and  her  heirs,  with  a  sitbsti- 
tution  in  the  event  of  her  dying  without  issve,  and  under  the  fet- 
ters of  a  sfriet  entnU  which  was  not  recorded;  the  trustees  having 

■  disponed  the  property  in  termt  of  tite  deed ;  and  the  daughter 
having,  by  a  postnuptial  contract  of  marriage,  conveyed  generaily 
the  whole  pro/terly  belonging  to  her  to  her  son  and  daughter, 
equally  between  them — Held,  1,  That  under  the  destination  in  the 
trust'deed,  the  son  wa§  the  sole  heir.^^IL  That  there  was  no 
effectual  alteration  qflfie  trust-deed  by  the  postnuptial  contract, 

Thomas  Hood,  (maternal  grandfather  of  the  de- 
fender,) by^  a  general  disposition,  dated  4th  August 
1810,  conveyed  his  whole  heritable  property  to  his 
brother,  William  Hood,  his  wife,  Agnes  Robertson, 
and  other  two  persons  as  trustees,  for  the  purposes 
therein  detailed.  After  certain  provisions  to  the  trus- 
ter's widow,  in  the  event  of  her  surviving  him,  the 
deed  provided, 

'*  that  the  right  to  the  whole  foresaid  subjects,  heritable  and 
moveable,  vested  in  the  trustees  foresaid,  or  the  survivor  or  sur- 
vivors of  them,  in  so  far  as  not  already  hereby  bequeathed,  is 
for  the  use  and  behoof  of  Mary  Hood,  my  only  daughter,  and 
her  heirs,  and  such  other  child  or  children  as  shall  be  procreated 
of  this  present  marriage,  or  by  any  other  marriage,  share  and 
share  alike  ;  and  failing  of  my  said  daughter,  or  any  other  child 
or  children,  by  decease,  without  lawful  issue  of  their  or  her  body, 
it  is  provided  that  the  foresaid  subjects,  heritable  and  moveable, 
shall  be  divided  and  descend  in  the  manner  and  way  after-men- 
tioned." 

The  deed,  after  making  provision  for  the  succession, 
in  the  event  of  the  primary  heirs  failing,  contained 
this  clause : 

"  Providing  always,  as  it  is  hereby  expresslv  provided  and  de- 
clared. That  it  shall  not  be  in  the  power  of  the  said  Mwry  Hood, 
my  daughter,  nor  of  any  other  of  the  heirs  of  provision  before 
specified,  to  alter,  innovate,  or  change  the  order  of  succession 
before  written,  nor  to  do  any  other  tact  or  deed,  directly  or  in- 
directly, whereby  the  same  may  be  anvwaya  altered  •r  disap- 
pointed; declaring^  that  such  foctsand  deeds  to  be  in  them- 
selves void  and  null :  And  farther,  proriding  and  declaring,  as 
it  is  hereby  expresslv  provided  and  declared,  That  it  shall  not 
be  in  the  power  of  the  said  Marv  Hood,  nor  any  of  the  heirs  of 
provision  above  specified,  to  sell,  gift*  or  gratuitously  dispose 
of  the  said  subjects,  nor  to  contract  debt  thereon,  nor  in  any 
shape  to  burden  the  same :  Declaring  hereby,  That  if  they,  or 
any  one  of  them,  shall  do  in  the  contrary,  then,  and  in  either 
of  these  cases,  the  person  so  contravening  shall,  for  him  or 


herself  contravening,  lose  all  right  and  title  to  the  said  lands 
and  others  above  disponed ;  and  the  same  shall,  ipso  facto,  fall 
and  accresce.  and  belong  to  the  next  heir  under  the  above  des- 
tination, though  descended  of  the  contnivener's  body,  and  who 
would  have  succeeded  had  the  contravener  been  natuntlly  dead  : 
And  as  also,  under  this  condition,  that  the  said  Marv  Hood,  and 
the  other  heirs  of  provision  above  described,  shall  be  obliged  to 
possess  and  enjoy  the  said  lands  and  estate  by  Virtue  of  th<»e  pre- 
sents, and  of  the  infeftments  to  follow  hereon,  and  by  no  other 
right  or  title  whatever:  And  I  further  provide  and  declare,  That 
after  my  said  daughter,  Mary  Hood,  or  other  children  I  may  have, 
shall  have  attained  the  age  of  twenty-one  years,  and  in  case  of 
her  or  their  death  before  that  period  without  issue,  and  after  the 
several  heirs  of  provision  shull  have  attained  the  like  age  of 
twenty-one  years  complete,  the  said  trustees  shall  be  obliged  to 
denude  of  the  whole  subjects  herein  before  conveyed,  and  of  the 
proceeds  thereof,  in  favours  of  the  several  lieirs  before  mentioned, 
for  whose  behoof  the  same  are  conveyed  in  trust  as  aforesaid,  in 
the  order,  and  according  to  the  several  rights  and  interests,  and 
under  the  burdens  before  specified  ;  and  by  the  existence  of  any 
of  these  events,  the  trust  is  hereby  declared  to  expire  and  deter- 
mine, and  the  subjects  shall,  therefore,  immediately  descend  to 
the  heirs  therein,  according  to  their  several  rights  and  interests. 
I  hereby  exclude  the  Jus  mariti,  and  all  right  of  administration 
competent  by  law  to  the  husband  of  my  said  daughter,  if  in  case 
she  should  happen  to  marry." 

In  May  IdS^,  the  trustees  executed  a  deed,  by 
which,  after  narrating  the  trust-deed,  and  the  dei^ti- 
nation,  and  clauses  prohibitory  and  resolutive,  they  dis- 
poned the  whole  heritable  trust-property  to  Mary 
Hood  (the  only  child  of  the  truster)  and  her  heirs, 
whom  failing,  to  the  heirs  mentioned  in  the  trust-deed, 
but  always  '*  with  and  under  the  whole  burdens,  re- 
strictions, and  provisions  contained  in  said  trust- 
deed."  Immediately  thereafter,  Mary  Hood,  and  her 
spouKO  William  Hood,  executed  a  poi>itnuptial  con- 
tract of  marriage,  which,  however,  contained  only  the 
following  general  mutual  conveyance : 

<*  That  is  to  say,  the  said  William  Hood,  junior,  and  the  said 
Mary  Hood,  for  the  love  and  affection  they  bear  to  one  anothiT, 
and  for  other  good  causes,  do  hereby  mutually  give,  grant.  a.«Mgn, 
and  dispone  each  of  them  to  the  other,  in  case  of  bis  or  her  sur- 
viving, all  and  sundry  lands,  heritages,  houses,  tenements,  and  all 
other  heritable  subjects,  and  all  goods,  gear,  debts,  sums  of  money, 
or  other  moveable  estate  pertaining  and  belonging,  or  due  and 
addebted,  or  that  shall  pertain  and  belong,  or  be  due  and  ad- 
debted  to  them,  or  either  of  them,  at  the  dissolution  of  the  mar- 
riage by  the  death  of  any  of  them,  in  liferent,  with  all  writs  and 
evidents  of  the  said  heritable  subjects ;  and  all  bonds,  bills,  and 
other  documents,  and  instructions  of  the  said  heritable  subjecbi ; 
and  farther,  it  is  expressly  declared  and  agreed  upon,  between 
the  said  parties,  that  in  case  of  issue  of  the  marriage,  then,  and 
in  that  event,  the  heritage  belonging,  or  that  may  belong  to  them, 
with  the  debts  and  sums  of  money,  by  bonds,  heritable  and 
moveable,  of  whatever  kind,  that  may  be  due  and  addebted  to 
them  at  the  death  of  the  longest  liver  of  them,  shall  be  divided, 
share  and  share  alike,  between  the  issue  of  the  said  marriage ; 
and  failing  a  child  or  children,  the  foresaid  heritable  and  move- 
able property  shall  descend  and  be  divided  in  the  way  and  man- 
ner, ana  under  the  provisions  and  conditions,  directed  to  be 
done  in  a  trust- disposition  and  settlement,  executed  by  the  said 
deceased  Thomas  Hood,  father  of  me  the  said  Mary  Hood, 
dated  4th  day  of  August  1810  years;  and  they  diapone  and 
make  over,  for  their  several  interests  aforesaid,  the  writs  and 
evidenta  of  the  said  heritable  subjects,  dispositions,  assignations, 
procuratories  of  resignations,  and  precepts  and  instruments  of 
aasine,  as  well  executed  as  unexecuted,  and  all  other  writs  and 
deeds,  and  whole  clauses  therein  contained,^>and  also  all  the 
said  bonds,  bills,  and  other  liquid  obligations  themselves,  where- 
in the  said  debts  and  sums  are  or  may  be  contained,  with  power 
to  the  heirs  of  the  said  parties,  and  upon  failure  foresaid,  the 
other  heirs  of  provision  above  mentioned,  aud  specially  pointed 
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otit  in  the  said  tniitudeed  and  wttlemeiit,  after  the  death  of  the 
nid  parties,  to  enter  to  poraeasioD.'* 

In  Jane  1824,  William  Hood,  senior,  entered  into 
a  transaction  with  Mary  Hood,  and  her  spottse  Wil- 
liam Hood,  junior,  by  which  ghe  and  her  haaband 
a^eed  to  dispone  a  part  of  the  property  which  had 
Wn  conveyed  to  her  by  the  trustees,  to  William 
Hood,  senior, — ^the  latter  becomingc  bound,  in  return, 
to  conrey  certain  other  property  to  "  the  said  Mary 
Hood  and  her  heirs.'*  William  Hood,  senior,  ap- 
peared  to  have  accordingly  executed  a  disposition  of 
•aid  property  "  to  and  in  favour  of  Mary  Hood,  and 
the  heirs  of  her  body,  share  and  share  alike."  The 
cooRter-disposition  was  not  granted  by  Mary  Hood 
and  her  husband.  She  died  in  April  1829,  leaving 
two  children,  the  pursuer  and  the  defender.  The  pre- 
sent action  was  then  brought  by  the  pursuer,  found- 
in|^  upon  the  contract  of  marriage  1 824,  and  conclud- 
ing that  it  ought  to  be  found  and  declared,  that  her 
mother  had  power  to  alter  the  destination  in  Thomas 
Hood's  trust-deed,  and  had  effectually  altereti  it  by  the 
contract  of  marriage,  so  as  to  make  the  prooerty  di- 
visible between  the  defender  and  her,  equally,  share 
and  share  alike.  In  support  of  the  action,  she  pleaded 
—I.  I'hat  according  to  the  sound  legal  construction  of 
the  trust-deed,  the  persons  called  after  Mary  Hood 
and  her  heirs,  were  not  substitutes,  but  conditional  in- 
•titates,  and  nhe  having  been  survived  by  lawful  issue 
of  her  body,  the  subsequent  destination  was  evacuated. 
^11.  That  consequently  she  was  entitled  to  dispone 
the  property  in  terms  of  the  marriage-contract,  which 
terms  had  the  effect  of  carrying  the  property  to  the  pur- 
mier  and  defender  equally.  The  defender  pleaded, — I. 
That  under  the  destination  in  the  trust*  deed,  he  was 
clearly  entitled  to  succeed  to  the  whole  trust 'property 
a»  heir-at-law  of  Mary  Hood. — II.  That  Mary  Hood 
was  barred  by  the  prohibitory  aud  irritant  clauses  of 
that  deed,  from  altering  in  any  way  the  destination 
contained  in  it^-^Ilf.  Ihat  it  was  not  effectually  aU 
tered  by  the  marriage-contract,  which  was  a  gratui- 
tous deed,  and  besides,  contained  no  special  descrip- 
tion of  the  property,  nor  any  express  alteration  of  the 
destination.  • 

The  Lord  Ordinary  on  28th  June  18S2,  pronounced 
this  interlocutor : — 

"  Having  heard  coansel  for  the  parties  on  the  closed  record, 
and  considered  the  whole  process,  Finds,  that  the  deceased  Tho- 
mai  Hood,  by  his  settlement,  dated  the  4tfa  day  of  August  1810, 
disponed  the  subjects  now  in  question  to  trustees  for  the  use 
uid  behoof  of  his  daughter,  Mary  Hood, — in  the  event  of  bis 
baring  no  other  children, — and  her  heirs,  with  a  substitution  to 
other  persons,  in  case  of  ber  dying  without  issue ;  and  that  under 
the  restriction  of  prohibitory,  irritant,  and  resolutive  clauses, 
■gainst  selling,  contracting  debt,  or  altering  the  order  of  succes- 
nou :  Finds  that  the  disponer  had  no  children  except  the  said 
Ktry  Hood,  who  died,  leaving  the  pursuer  and  defender  the 
only  i»8ue  of  her  marriage ;  Finds,  that  the  trustees  under  Tbo* 
mas  Hood's  settlement  disponed  the  subjects  to  Msiry  Hood,^  in 
teims  of  the  said  settlement,  and  under  the  restrictions  contain- 
ed in  it :  Finds  that  Msry  Hood  had  no  power  to  alter  the  said 
de»tination  by  her  contract  of  marriage  with  William  Hood,  and 
did  not  effectually  alter  it ;  and  Finds  that  the  defender,  Thomas 
Hood,  as  heir  of  his  mother,  has  right  to  the  whole  heritable 
property  in  question  :  Therefore  sustains  the  defences,  assoilzies 
the  defender  from  the  conclusions  of  the  action,  and  decerns ; 
but  finds  no  expenses  due.— >iVo{f — The  settlement  of  Thomas 
Hood.  s>enior,  is  framed  in  defiajice  of  all  the  ordinary  rules  of 
Vol.  V. 


conveyancing,  aa  it  dispones  bis  whole  property  to  bis  children 
and  their  heirs,  share  and  share  alike ;  and,  if  they  died  leaving 
no  children,  in  liferent  to  his  brother,  and  in  fee,  in  certain  pro- 
portions, to  his  brother's  sons  and  their  heirs ;  and  that  he  at* 
tempted  to  constitute  a  strict  entail,  by  laying  Mary  Hood  and 
the  heirs  of  provision  under  restrictions  as  to  selling,  contracting 
debt,  or  altering  the  order  of  succession,  with  irritant  and  resolu* 
tive  clauses.  If  be  bad  bad  any  children  but  Mary  Hood,  i( 
does  not  appear  that  this  entail  could  have  taken  effect  to  any 
extent,  at  least  to  the  extent  intended  by  the  entailer.  But  in 
the  event  which  has  happened,  it  appears  that  Mary  Hood  waa 
effectually  debarred  from  disponing  in  prejudice  to  ber  son, — 
the  heir  in  heritage  of  all  the  subjects  now  in  question.  But 
the  settlement  is  so  anomalous,  that  the  defender  has  not  been 
found  entitled  to  expenses  of  process.** 

The  pursuer  having  reclaiuied, . 

Lord  Bafgrai/, —  I  consider  a  postnuptial- contract  to  be  an 
onerous  deed,  where  mutual  obligations  are  undertaken  ;  and  if 
the  wife  here  had  conveyed  certain  ipet-yic  tubjects  to  her  has- 
band,  and  he  had  come  under  a  couoter-obligation  on  his  part,  I 
would  have  held  that  the  transaction  was  onerous  and  effectual,  as 
the  entail  (for  the  trust-4leed  was  an  entail)  had  not  been  recorded. 
But  there  is  no  specific  conveyance  in  the  contract  of  marriage 
at  all ; — there  is  merely  a  genera]  one,  without  specifying  any 
particular  subjects.  Suppose  there  had  been  a  challenge  broughl 
on  the  ground  of  this  contract  being  a  contravention  of  the  en* 
tail,  why,  she  could  have  said,  and  I  think  successfully,  I  never 
did  convey  any  of  the  entailed  subjects  by  this  deed,  and  never 
meant  to  convey  them.     I  have  committed  no  irritancy. 

The  other  Judges  concurred,  and  the  Court  adhered* 

First  Division. — Lord  Ordinary,  Corehouse. — Jd*  Dean  of 

Faculty  (Hope) jIU.  Keay,  G.   Bell. — J.   M^Cracken,  and 

WUliam  Stewart,  W.S.,  Agents.— Mr  Bell,  Clerk.— L«^.fr.i).] 

6/ A  December  1832. 

No.  89. — David  &  Henry  Lillie,  v.  Mrs  Mar- 
garet LiLLiE  or  Smith,  Sc  Husband. 

Proof — Tenor — Settlement— ^^  holograph  letter,  containing  a  tr- 
commendeUioH  to  the  wrUtt't  exeevtrix  to  pmf  certain  legaciet^ 
having  been  Hetlroyed  by  that  executrix^  <{fi^  having  been  read  at 
a  meeting  oj  the  writer^e  reiulione,  at  opening  her  repontoriee 
after  htr  death — Neid,  that  the  tenor  was  proved  bjf  two  witneut^ 
de/Hmiug  to  its  contents^  bjf  a  drajt  which  one  of  them  had  made 
out  from  memory  of  its  tenor,  tfiortly  after  its  destruction,  and 
by  the  minute  drawn  ttp  at  opening  the  repositories. 

By  disposition  and  settlement,  dated  14th  January 
1823,  the  late  Miss  Margaret  Seton  nominated  ana 
appointed  her  niece,  Miss  Catharine  Lillie,  (sister  to 
the  pursuers,)  her  sole  executrix  and  universal  dis- 
ponee,  to  the  whole  property,  real  and  personal,  that 
should  belong  to  the  granter  at  her  death.  Miss 
Seton  died  on  3d,  and  her  repositories  were  opened 
on  8th  October  lh25,  in  presence,  among  others,  of 
the  pursuers,  the  defenders,  the  snid  Catharine  Lillie, 
Barbara  Lillie,  Mrs  Craik,  John  Tweedie,  W.S.,  and 
Peter  Anderson,  W.S.,  the  agents  for  the  parties. 
At  this  meeting,  Catharine  Lillie  produced  a  letter, 
holograph  of  Miss  Seton,  dated  27th  January  1823, 
which  was  noticed  in  the  minute  made  out  on  the 
occasion,  and  subscribed  by  all  the  persons  present,  in 
these  terms  :— 

**  There  was  produced  by  Miss  Catharine  Lillie  a  holograph 
letter  by  the  deceased,  addressed  to  her,  dated  27th  January 
1823,  subsequent  to  the  execution  of  the  said  settlement,  where- 
by  she  etnoins,  that  whatever  money  is  in  the  hands  of  her 
brothers,  Messrs  David  and  Henry  Lillie,  should  not  be  removed 
whilst  these  gentlemen  required  it  for  carrying  on  their  business. 
This  letter  also  mentions  that  Miss  Catharine  Lillie  should, 
out  of  the  debt  due  by  her  brother  Mr  David  Lillie,  give  his 
daughter  Miss  Mary  Seton  Lillie  £500  Sterlings  and,  although 
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there  is  an  emsute  in  ttie  sum,  and  no  time  mentioned  when  it 
should  be  payable,  still  Miss  Catbarine  Lillie  hereby  passes 
from  all  such  objections,  by  agreeiitg  to  deduct  this  jC  JK)  from 
the  debt  due  by  Mr  David  Lillie,  and  that  immediately,  without 
making  any  part  of  the  funds  of  the  deceased,  or  being  taken 
into  calculation  as  to  the  extent  of  the  debt  to  be  constituted  by 
bill  by  Mr  Darid  Lillie  to  her.  This  letter  alM>  contains  a 
similar  injunction  as  that  above  alluded  to,  upon  Miss  Barbara 
Lillie,  to  allow  her  brothers  to  have  the  use  of  her  mone^ 
whilst  they  required  it.  But,  in  the  erent  of  Miss  Barbara 
Lillie  making  a  point  of  having  h«r  £\0OQ  paid  up,  her  brothers, 
and  sister  Miss  Catharine,  will  make  it  their  endeavour  to  com- 
ply with  thi<«  requisition,  upon  getting  due  premonition  to  that 
effect ;  and,  in  short,  they  will  pay  it  positively  at  Whitsunday 
next,  if  required." 

The  minate  also  bore,  that  Mr  Tweedie  was  in- 
structed to  put  the  settlement  on  record,  and  that 

<*  it  is  the  intention  of  all  concerned  to  give  the  same  effect  to 
the  holograph  letter  above  referred  to,  as  the  settlement ;  and 
this  letter  also  Mr  Tweedie  is  requested  to  put  upon  record.'* 

The  settlement  and  letter  were  entrusted  to  Mr 
Tweedie*s  keeping,  for  the  above  purpose.  On  the 
day  following,  viz.  9th  October,  Mr  Tweedie,  in  con* 
sequence  of  a  request  to  that  effect,  waited  upon  Miss 
Catharine  Lillie,  and  having  shown  her  the  minnte  of 
the  meeting,  the  settlement,  and  the  holograph  letter, 
she  seized  the  last  of  these  documents,  and  thrust  it 
Into  the  fire,  where  it  was  instantly  consumed.  Mr 
Tweedie  on  the  same  day  communicated  to  the  pur- 
suer, David  Lillie,  by  letter  (which,  however,  oore 
date  10th  October),  what  had  taken  place ;  and  also 
on  lOth  October,  Miss  Catharine  Lillie  wrote  to  her 
brother  David,  a  letter,  in  which  she  alluded  to  Mr 
Tweedie's  having  written  him, — stated  her  regret  that 
she  had  exhibited  the  holograph  letter  at  the  meetings 
which,  she  said,  was  never  meant  by  her  aunt  to  be 
seen  by  any  person  but  herself, — and  requested  him  to 
agree  to  a  new  minute,  and  to  cancel  the  original  one 
of  8th  October.  She  did  not,  however,  mention  the 
destruction  of  the  document.  On  25th  October,  she 
again  wrote  her  brother  David,  stating  her  regret  at 
**  my  rcuh  actt*  but  not  expressly  mentioning  that  the 
document  had  been  destroyed.  Miss  Catbarine  Lillie 
ilied  in  October  1830.  Part  of  the  succession  of  Miss 
l^cton  was  in  the  hands  of  the  defenders,  —  that 
in  the  bands  of  David,  amounting  to  £2500, — and 
that  in  Henry's  hands  to  £500.  Upon  being  called 
upon  to  pay  these  sums,  the  former  maintained 
that  he  was  entitled,  under  the  holograph  letter,  to 
£1000,  and  the  latter  to  £500,  as  legacies  left  by  Miss 
Seton.  A  multiplepoinding  having  been  brought, 
claims  were  lodged ;  but,  from  the  destruction  of  the 
document,  it  became  neeessar'y  to  bring  the  present 
actions, — the  one  by  David,  and  the  other  bv  Henry 
Lillie, — for  proving  the  tenor  thereof,  which  was 
averred  to  be  in  the  following  terms  : — 

'*  Edinburgh,  ^Ih  January  182a— My  Dear  CATBAaiNE, 
As  ypur  brothers  David  and  Henry  cannot  possibly  carry  on 
toeir  buMness  without  having  the  use  of  the  money  in  their 
bands  belonging;  to  me,  it  is  therefore  my  desire  and  wish  that 
the  same  sliull  not  be  removed ;  and,  in  like  manner,  I  recom- 
mend  to  your  sister  Barbara  to  give  them  the  use  of  the  money 
left  to  her,  so  long  as  they  may  have  occasion  for  it.  And  I 
hereby  declare,  that  it  is  my  wish  and  intention,  and  enjoin  you, 
at  your  death,  to  settle  upon  your  brother  David,  or  family, 
^1000  Sterling,  and  upon  your  brother  Henry  i;*500  Sterling ; 
and  to  give  to  your  niece,  5lary  Seton  Lillie,  out  of  the  money 


due  by  her  fiither,  a  legacy  of  £500  Sterling.  I  am.  dear  Ca* 
tharine,  your  affectionate  aunt,  (Signed)  MAacABET  SsTOV. 
(Addressed)    Miss  Oitharine  Lillie.** 

In  defence,  it  was  pleaded, — L  The  pursuers  have 
no  title  to  pursue,  in  respect,  1^/,  That  the  alleged  letter 
did  not  impose  any  obligation  on  Miss  Lillie  to  leave 
the  legacies  to  tue  pursuers.  2d,  The  letter  being 
alleged  to  be  holograph,  but  not  signed  before  wit- 
nesses, does  not  prove  its  own  date,  and  cannot  there- 
fore  be  held  to  bare  been  written  subsequent  to  the 
deed  of  settlement.— I L  No  written  adminidea  being 
offered,  or  habile  mode  of  proving  the  tenor,  the  ac- 
tion should  be  dismissed.  The  C^urt,  after  ordering 
a  condescendence,  and  the  usual  procedure,  pro- 
nonnced  (4th  February  1832,)  this  interlocutor: — 

*'  Having  resumed  condderstion  of  this  cause,  and  advised 
the  condescendence  and  answers,  and  beard  the  counsel  for  the 
parties,  they  sustain  (he  pursuers'  title,  and  before  answer,  allow 
them  to  prove  the  teihor  and  ca»ui  omimoniM  of  the  writ  libelled  ; 
and  further,  allow  to  both  parties  a  conjunct  probation  of  their 
averments,  contained  in  the  revised  condescendence  and  answers; 
gnmr  commission  to  Mr  Graham  Spiers,  advocate,  to  take  said 
proof,  and  diligence  at  ei^er  party's  instance  sgainst  faavera  and 
witnesses." 

A  proof  was  led.  The  agent,  Mr  Tweedie,  who  had 
prepared  the  deed  of  settlement,  deponed  that  he^had 
seen  the  letter,  and  that  it  had  been  destroyed,  as  al- 
ready stated ; — ^that  he  had  taken  a  jotting,  on  the  day 
of  its  destruction,  of  ita  contents,  and  made  out  short- 
ly after,  from  memory,  and  from  the  minutes  of  the 
meeting  of  8th  October,  a  draft  of  its  contents  as  near- 
ly as  he  could  remember-— which  draft  was  in  the  terms 
already  Quoted.  Mr  Anderson,  W.S.,  deponed  that  he 
saw  the  letter  on  8th  October  at  the  ibeeting ; — that 
he  had  an  indistinct  recollection  that  the  whole  of  it 
was  not  engrossed  in  the  minute  of  that  meeting ;-« 
that  the  letter  contained  a  recommendation  to  Miss 
Catbarine  Lillie  to  allow  the  money  to  remain  in  tlie 
hands  of  her  brother  David,  and  also  imported  that 
the  money  then  in  his  hands  should,  upon  Catharine 
Lillie*s  death,  go  to  David ;  and  similar  expressions 
were  used  as  to  the  money  in  Henry's  liands.  There 
was  produced  by  Mr  Tweedie,  the  instruotions  re- 
ceived from  Miss  Seton,  for  preparing  her  settlemenr, 
ih  these  terms :— * 

"  My  niece  Mrs  Craik,  spouse  to  Mr  <}raik«  preacher  of  the 
gospel,  I  bequeath  her  j£20  yearly  for  life.  My  niece  Barbara 
Lillie,  I  bequeath  her  ^1000;  and  my  niece  (Catharine  Lillie,  I 
bequeath  her  all  the  rest  of  my  monev,  and  my  dwelliug-bouse, 
furniture,  clothes,  and  every  thing  that  belongs  to  me.  I  wish 
her  to  settle  at  her  death  ^1000  to  her  brother  David,  or  fami- 
ly ;  also  £500  to  her  brother  Henry,  and  JgiOO  to  her  sister  Mn 
Smith,  or  fiimily." 

At  advising, 

Lord  Balgray  had  no  difficultv  in  making  up  his  mind  in  this 
case.  If  Mr  Tweedie  Is  at  all  to  be  credited,  the  tenor  and 
terms  of  the  letter  are  satisfactorily  made  out.  The  evidence  of 
that  highly  respectable  person  seems  to  me  conclusive.  No- 
thing  can  be  more  natural,  or  likely  to  happen,  thanilbat  a  per- 
son  engaged  like  him  in  a  multitude  of  transactions  should  oc- 
casionally confuse  the  dates  of  these,  although  he  retains  a  dis- 
tinct recollection  of  their  nature  and  substance,  I  am  not  in- 
fluenced in  this  case  entirely  by  the  terms  of  the  minute,  nor  even 
so  much  as  by  the  draft  of  the  letter  drawn  up  by  Mr  Tweedie, 
recently  after  the  destruction  of  the  deed,  when  the  contents 
were  fresh  in  his  mind. 

Lont  President  was  of  the  same  opinion.  He  could  not  draw 
an   unfavourable  inference  from  the  fact  that  Mr  Twcedic*s 
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draft  did  not  embrace  all  tbc  particulars  of  tbe  letter ;  for  be 
irted  most  cautiously  and  properly,  in  not  recording  more  than 
be  distiDctly  and  fulW  recollected. 

Lord  GHUes  entirely  concurred.  Tbe  sufficiency  of  proof  in 
erery  case  mvat  depend  upon  its  own  circumstances.  The  t>roof 
liere  was  as  ample  as  tbe  case  could  admit  of.  The  draft  did 
not  give  a  complete  detail  of  tbe  terms  of  tbe  deed  destroyed ; 
but  the  detail  which  it  afforded  xmn  drawn  from  the  recollection 
of  a  most  hononrable  man,  recently  after  the  destniction  of  tbe 
letter,  and  was  not  contradicted  by  any  other  evidence. 

Lord  Craigie  agreed  upon  the  merits  with  tbc  rest  of  the 
Bench,  but  thought  that  an  action  of  damages  against  tbe  pnrty 
vho  destroyed  the  deed  would  have  been  a  more  competent 
mode  of  repress,  concluding  to  have  tbe  party  ordained  to  re- 
pair the  loss  and  damage  sustained  by  tbc  wrongous  and  cri- 
minal act.  Tbe  evidence  here  would  have  been  sufficient  to 
make  out  the  case  to  a  jury. 

The  Court  (4th  December  1832,)  pronounced  the 
fullowinn^  interlocutor : 

**  The  Lords  having  advised  tbe  state  of  this  process,  ad- 
minicles prodneed,  and  testimonies  of  the  witnesses,  and  heard 
the  counsel  for  the  parties,  they  find  the  eamt  omiuionU  of  the 
writing  libelled  sufficiently  proven ;  and  find  the  tenor  of  tbe 
uid  writing  as  libelled  proven,  and  decern  and  declare  accords 
ii)gly." 

Rrst  Division. — Acu  Curiinghamc. — All,  Dean  of  Faculty 
<Hope). — T.  S.  Anderson,  and  Bisset  &  Murisoni  W.S., 
Agents.~Slr  R.  Dundas,  Clerk.— [/.  r.7>.] 


eth  December  1832. 

No.  90. — John  Wilson,  Pursuery  v.  Robert  Scott 
MoNCRfEFP  &  Others,  Parliamentari/  Trustees 
of  the  Police  of  Dalkeith^  and  John  Wilson  and 
Others,  Defenders. 

Pellce^Ish  and  £ntry — A  party  having  pulled  down  certain 
old  buildings  in  a  cloie,  viikitt  the  f*oundt  of  police,  and  erected 
new  ones  ufkick  projected  beiftnut  the  parti/'*  site'-'Jfeld,  I,  that 
ike  PariiametUwjf  Trustees  were  entitled  to  remoye  these  new 
crectioMs,  tMosmvch  as  they  encroaclied  on  the  ancient  area  of  the 
close,  aUhougk  U  was  alU'ged  that  they  were  built  on  theparty*t 
own  properly,— 11.  That  insj)ecting  the  premises  in  the  presence 
of  the  party,  and  advising  a  memorial  written  by  him,  was  equi- 
valent to  hearing  the  party  for  his  interest,  in  terms  of  the  Statute. 

The  pnrsaer,  in  1823,  acquired  a  property  in  Ainos*s 
Close,  Dalkeith,  which  was  described  as 

**  All  and  haill  that  laigh  bouse  and  bam,  some  time  possessed 
hj  Adam  ThreepUuid,  thereafter  by  Junies  GuIIoway,  and  lat- 
terly by  Patrick  bighara,  indweller  in  Dalkeith,  now  deceased, 
with  the  area  of  ground  thereto  belonging,  and  privilege  of  the 
veil  in  the  said  area,  all  lying  south  from  the  bouses  atone  tiuie 
possessed  by  James  Gair  and  William  Uardic,  being  part  of  a 
hi(ch  land  tenement  of  land,  at  one  time  belonging  to  David 
Ndirne,  second  lawful  son,  and  one  of  tbe  heirs- porttoners  of 
the  deceased  Baillie  William  Naime,  in  Dalkeith,  lying  within 
tbe  town  of  Dalkeith,  on  the  south  side  of  the  High  Street 
thereof,  opposite  to  tbe  kirk,  bounded  by  tbe  tenement  of  old 
pertaining  to  Robert  Porteous,  thereafter  to  James  Douglas,  an 
tbe  east ;  and  tbe  other  tenement,  belonging  to  tbe  said  Robei  t 
Porteous,  on  the  west ;  and  which  row  of  houses  lies,  and  is 
hounded  on  the  east  and  west  by  the  two  Closes  of  the  said  high 
liad  tenement ;  by  tbe  High  Street  of  Dalkeith  on  the  north ; 
9ad  the  Bade  Veanel  thereof  on  tbe  south  parts.'* 

The  houses  on  this  property  baring  hecoroe  ruin-. 
oi»,  the  pursuer  palled  them  down,  and  proceeded 
to  erect  other  buildiDgs ;  in  doin^  which,  he  brought 
tbe  front  wall  farther  forward  than  the  old  wall  had 
stood,  and  threw  out  a  circular  projection  to  tlie  south, 
upon  the  are»  of  th<i  close  wbidi  had  not  been  pi*e- 
Tiottsly  bailt  opotty  hot  which  the  pursuer  alleged  was 
liis  own  propertv ;  he  had  likewise  erected  an  outside 
feta'u-  to  one  of  bis  buildings.    By  Statute,  41  Geo 


III.  c.  36,  by  which  certain  truste(*s  are  appointed  for 

tbe  police  of  the  town  of  Dalkeith,  it  is,  ifUer  aliu, 

enacted, 

"  That  it  shall  and  may  be  lawful  for,  nnd  in  the  power  of,  the 
said  trustees,  or  any  three  or  more  of  them,  by  an  order  under 
tlieir  hands,  after  inspecting  the  premises,  and  hearing  the  par- 
ties eonrerned,  at  their  own  expense,  to  cuuse  to*  be  removed 
and  taken  away,  all  outside  stairs,  buildings,  erections,  aud  other 
things  whatsoever,  which  tend  to  obstruct  a  free  passage  in. 
tin-ough,  and  upon  the  highways,  streets,  lunes,  passages,  and 
other  parts,  of  and  in  the  said  town." 

These  trustees  having  inspected  the  pursuer*s  opera- 
tions, and  conceiving  them  to  be  encroachments  upon  the 
area  of  the  close,  which  they  were  entitled  to  prevent, 
directed  their  clerk,  who  accordingly,  on  6th  May  ib28, 
wrote  to  the  pursuer,  intimating  that  he  was  required 
immediately  to  remuve  the  erections  to  the  original 
boundary,  and  to  take  away  the  outside  stair;  and 
failing^ his  doing  so,  that  legal  steps  would  be  adopts 
ed.  Tlu)  pursuer  on  tho  same  day  answered  this 
letter,  stating,  that  the  whole  erections  were  on  his 
own  property ;  and  that  althoiigli,  perhaps,  the  trus- 
tees might  be  entitled  to  remove  the  outside  stair, 
or  any  obstructions,  at  their  own  expense,  yet  they 
had  no  right  to  interfere  with  the  foundations  of  any 
buildings  which  were  on  his  own  property.  He  sug- 
gested, however,  that  a  meeting  might  take  place, 
where  the  matter  might  be  adjusted. 

On  10th  May  1828,  the  defenders,  Wilson  and  others, 
proprietors  of  sul»jects  in  the  close,  presented  petitions 
to  the  other  defenders,  as  trustees  of  police,  com- 
plaining of  the  above  encroachment, — upon  considering 
which,  the  trustees,  being  of  opinion  that  the  erections 
ought  to  be  removed,  pronounced  a  deliverance  to 
that  effect,  which  was  duly  served  ou  the  pursuer 
next  day,  and  which  required  him 

**  to  take  down  and  remove  tbe  buildings  within  complained  oC 
and  to  confine  them  to  the  ancient  boundaries  of  the  property, 
and  that  within  ten  days  from  the  date  uf  Miid  order :  And  far- 
ther, ordered  him,  the  said  John  Wilson,  not  to  proceed  with, 
the  buildings  until  the  premises  are  agaiu  inspected  ;  with  cer- 
tification.** 

On  26th  May,  tho  trustees  came  to  the  resolution 
of  takinff  legal  steps  to  have  the  obstructions  re- 
moved, bnt,  before  doing  so,  appointed  a  copy  of 
their  resolution  to  be  communicated  to  the  pursuer,^ 
which  was,  on  27th  May,  done  by  letter  from  their 
clerk.  In  answer  to  this  letter,  the  pnrsner  present- 
ed a  written  memorial,  endeavouring  to  show  that 
the  erections  complained  of,  were  nut  such  as  tho 
trustees  had  power  to  interfere  with.  On  6th  June, 
after  having  considered  this  memorial,  and  heard  tho 
pursuer,  the  trustees  ordained  the  pursuer  to  take 
down  and  remove  the  sooth  and  east  walls  complain- 
ed of,  within  ten  days  after  service  of  the  order;  and' 
failing  his  doing  so,  granted  warrant  to  their  officer 
to  employ  workmen  to  do  so.  The  pursuer  having 
failed  .to  comply  with  this  order,  which  was  duly  serv- 
ed upon  him  on  the  same  day,  the  encroachments 
were  removed,  under  the  above  order  of  the  trustee?. 
Thereupon  the  present  action  was  brought,  buth  against' 
the  trustees,  and  the  proprietors  of  houses  in  the  close, 
who  had  complained  of  the  encroachments,  concluding' 
for  damages  in  consequence  of  the  alleged  illegal  de- 
struction of  the  pursuer's  {property  by  such  proceedings. 
In  support  of  tlic  actiun,  it  was  pleaded — thut  1.  A^ 
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the  pursuer  had  built  within  his  own  property,  the 
defenders,  who  were  private  proprietors^  had  no  right 
to  prevent  him  from  doing  so  in  any  shape,  and  still 
less  to  interfere  6revi  manu  with  his  operations. — II. 
The  defenders,  as  trustees,  had  no  right  to  judge  of 
ft  question  of  disputed  property,  which  was  truly  the 
nature  of  the  case. — III.  Their  proceedings  were  not 
warranted  by  the  Act  of  Parliament. — IV.  The  pro- 
ceedings were  irregular,  inasmuch  as  the  pursuer  was 
not  heard  for  his  interest.  In  defence,  it  was  main- 
tained, that — I.  The  buildings  were  not  upon  the  pur- 
suer's property,  but  an  encroachment  upon  the  com- 
mon area  of  the  close,  which  belonged  to  the  public. 
— II.  The  private  defenders  had  right  to  interfere  as 
they  did. — II f.  The  trustees  were  authorised,  under 
the  Police  Act  for  Dalkeith,  44  Geo.  III.  c.  36,  re- 
newed in  1826,  to  act  as  they  did. — IV.  The  proceed- 
ings were  perfectly  regular. — V.  The  pursuer  had  suf- 
fered no  damage  for  which  he  was  entitled  to  indemni- 
fication.    The  Lord  Ordinary,  on  5th  June  1832, 

**  Having  reptimed  consideration  of  the  debate,  and  advised  the 
proreRR,  Finds,  that  by  the  Act  of  Parliament  referred  to,  for 
(giving  the  trustees  of  the  town  of  Dalkeith  powers,  among  other 
things,  '  of  removing  all  obstructions  from  the  streets,  and  the 
lanes  and  passages  in  said  town,*  the  said  trosteeft  had  power  to 
remove  the  obstruction  to  Amos's  Close,  which  the  pursuer  was 
building,  by  extending  the  walls  of  bis  new  building  on  two  sidea 
beyond  the  ancient  boundnries  of  his  property  :  Finds,  that,  in 
the  exercise  of  the«e  powers,  the  trustees  proceeded  in  terms  of 
aaid  Act,  after  inspecting  the  premii^es,  and  bearing  the  parties 
concerned,  and  with  due  deliberation  before  issuing  the  ultimate 
warrant :  Therefore,  sustains  the  defences,  assoilzies  the  de- 
fenders, and  decerns :  Finds  expenses  due,  allows  an  account 
thereof  to  be  given  in,  and  remits  to  the  auditor,  to  tax  the 
same,  and  to  report. —  Xote. — Looking  to  the  titles,  it  is  quite 
clear  that  the  pur3uer  did  not  acquire  right  to  any  thing  beyond 
the  laigh  bouse,  and  bam,  and  area,  in  which  the  well  was,  and 
that  the  close  bounded  the  property  on  the  east.  Then  the  trus- 
tees interfered  as  soon  as  the  neighbours  complained,  on  seeing 
the  encroachment  was  to  be  injurious.  When  the  discussion  is 
going  on,  instead  of  trusting  to  any  personal  statement  before 
the  trustees,  be  transmits  a  memorial  of  his  case,  in  a  letter  of 
2d  June  1828,  for  the  consideration  of  the  trustees,  which  is 
considered,  and  is  surely  equivalent  to  being  heard  in  terms  of 
the  Act.  But,  besides  the  statement  in  the  minutes  to  this 
effect,  his  denial  of  being  beard  stands  refuted  by  his  own  let- 
ter of  6th  May,  which  clearly  shows  he  had  been  present  at  the 
inspection  that  d.iy.  When  it  is  considered  that  the  removal  of 
the  encroachment  onlv  took  place  on  98th  June,  it  will  be  seen 
tbttt  there  was  no  undue  haste  in  the  procedure.** 

The  pursuer  having  reclaimed, — at  advising. 

Lord  Batgray, — There  are  two  questions — 1«<,  Had  the  trus- 
tees the  power  of  interfering ;  and  2£/,  If  they  had  the  power, 
did  they  exercise  it  properly  ?  As  to  ihejirtt,  I  cannot  so  limit 
the  Act  of  Parlianient,  as  to  hold  that  it  does  not  apply  to  a 
novtitn  opu»,  but  only  gives  the  trustees  power  to  remove  old 
buildings  which  encroach  upon  the  streets  and  closes  of  the 
town.  I  think  its  very  ofatject  was  to  give  power  to  prevent  new 
erections ;  and  I  think  the  trustees  had  the  power  to  interfere.  As 
to  the  second  point,  I  never  saw  any  proceedings  more  correct  in 
my  life.  Tbe  party  is  warned,  and  he  is  heard  before  the  trus- 
tees. I  have  read  his  own  memorial,  and  a  very  good  argument 
it  contains ;  but  it  admits  that  the  building  was  a  novum  opu*. 
That  is  all  I  Mrant,  and  I  bold  it  sufficient  on  which  to  bottom  the 
interference  of  tbe  tnistees,  in  the  way  and  manner  they  did, 
and  I  say  most  properly,  interfere. 

The  other  Judges  concurred;  and  the  Court  ad- 
hered. 

First  Division. — Lords  Ordinary,  Newton  and  Medwyn. — 
Mt.  Lord   Advocate  (Jefftey),    Cuninghame.— -^/l.  Dean  of 


Faculty  (Hope),  Pringle.— J.  Miller,   George  Todd,   Junior, 
and  Hugh  Watson,  W.S.,  Agents.— Mr  Bell,  Clerk.— [J.  ^.X^.] 

6th  December  1832. 

No.  91. — Jambs  Cox,  Advocator^  v.  Thomas 
Bauchope,  Respondent — et  e  contra* 

Road— Statute,  29  Geo.  III.  c.  105— TAc  wait  on  the  side  of  a 
bridge^  the  road  of  which  was  varrouter  at  one  end  than  the  rest 
of  that  tine  of  road,  having  fallen  down,  and  required  repair  ; 
and  the  roati-4rMtlees  having  applied  to  the  Sheriff  for  anthont^  to 
throw  an  arch^  so  as  to  make  the  road  along  the  bridge  of  the  same 
width  as  the  rest  of  the  road — Heidi  thai  this  being  an  apfUication 
for  widening  the  road,  was  incompettntly  presented  to  the  Sheriffs 
and  that  the  application  ought  to  have  been  made  to  a  general 
meeting  of  the  road-tru  iters, 

Oppodite  to  Saughton-hall  house,  upon  the  Cal- 
der  road  to  Edinburgh,  a  bridge  was  thrown  orer  a 
inilMead,  which  at  that  point  cn»^sesthe  road.  The  road 
along  this  bridge  was  narrower  at  one  end  than  the  rest 
of  the  road,  and  a  parapet  wall  was  erected  along  that 
part  of  the  milNeaa,  over  which  there  wasnoarch.  Cox 
wai  proprietor,  or  had  a  joint  interest  in  the  property 
through  which  the  mill-lead  pass^ed,  and  had  the  u«e  of 
the  water  jointly  with  a  Air  Veitch.  Tbe  parapet 
wall  having  fallen  down,  a  correttpondence  took  place 
between  Mr  Mowbray,  as  agent  for  the  road-trustei'^ 
of  the  district,  and  Cox,  in  regard  to  the  repairing  of 
this  wall,  and  the  measures  required  to  put  that  part  of 
the  road,  or  rather  bridge,  into  proper  order.  Mr  Mow- 
bray insisted  that  Cox  should  repair  the  wall  at  his  own 
expense,  and  also,  that  an  arch  should  be  thrown  over 
that  part  of  the  mill-lead,  not  formerly  arched,  so  as  to 
make  the  road  where  it  passed  along  the  bridge  of  the 
same  width  as  during  the  rest  of  its  course.  Mr  Cox 
disputed  his  liability  to  make  such  repairs  or  altera- 
tions, and  contended  that  the  road -trustees  were  hound 
to  make  them  at  their  own  cost.  Parties  not  having 
come  to  any  arrangement,  orders  were  given  by  the 
road-trustees  or  their  agent,  in  consequence  of  which, 
preparations  were  made,  and  materials  laid  down  for 
throwing  an  arch  over  that  part  of  the  lead  not  for- 
merly arched,  and  also  for  making  the  other  repaira 
deemed  necessary.  Upon  this  taking  place,  Cox  wrote 
to  Mr  Mowbray  (20th  February  1824),  stating  the 
circumstance,  and  requesting  that  he  would  funii&h 
him 

'*  with  a  plan  of  the  intended  alterations,  so  ns  I  may  be  able 
to  judge  whether  or  not  tbey  may  be  eventually  detrimental  to 
the  interests  of  the  Gotgie  and  Dairy  proprietors.'* 

No  answer  was  returned  to  this  lette^,  and  the 
workmen  next  day  commenced  operations  ;  when  Cox 
stopt  them  from  proceeding,  and  also  wrote  to  Mr 
Mowbray,  repeating  his  request  that  a  plan  should  be 
furnishea.  Mr  Mowbray,  on  the  same  day,  wrote  to 
Cox,  stating,  inter  alia, 

**  The  only  addition  proposed  to  be  made  by  tbe  troatees  to 
the  arch  is,  to  bring  it  as  fsr  north  as  tbe  line  of  tbe  hedge 
which  bounds  tbe  footpath ;  and,  as  tbe  addition  to  the  arch  will 
be  rather  higher  than  the  present  one,  it  is  impossible  that  any 
injury  can  result  to  tbe  lead  from  this  operation,  which  migbt 
hare  been  performed  by  you  many  months  ago,  so  as  to  have 
rendered  tbe  footpath  safe  for  passengers,  which  it  is  by  no 
means  at  present.** 

This  letter  was  replied  to,  and  the  request  repeat^, 
that  a  plan  should  be  furnished  ;  and  after  some  in- 
terval, the  correspondence  was  renewed ;  but  no  ar- 
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rangemetit  could  be  afo^eed  to,  and  no  plan  was  ever 
giren.  On  27ih  December  1824,  Baachope,  clerk  to 
Uie  road-tru9tee8,  presented  a  petition  to  the  She- 
ri£F,  vfhich,  after  narratinj^  the  ctrcumstancea  alleged, 
prayed  the  Sheriff,  inter  aliay 

"  Seeundo,  In  respect  of  the  urgency  of  the  case,  to  name  an 
early  day  for  inspecting  the  premises,  in  presence  of  the  parties 
or  their  agents ;  and,  in  the  meantime,  to  authorise  the  road- 
tnistees,  or  the  petitioner,  for  the  safety  of  the  public,  forth- 
with to  rebuild  the  dry-stone  wall  which  has  been  lately  de- 
molished ;  and  to  intei^ict  and  prohibit  the  said  James  Cox,  by 
himsielf,  or  his  servants,  or  any  others,  from  pulling  down  or  de- 
molishing the  said  wall,  until  Author  orders  of  Court.  Tfrtio, 
Upon  advising  this  petition  and  complaint,  with  or  without  an- 
•wers.  to  authorise  the  road-tnistees  of  Calder  district,  or  the 
petitioner,  iremediacely  to  throw  a  sufficient  arch  of  stone  and 
lime  across  the  said  mill-lead,  as  far  north  as  the  line  of  the 
hedge  which  bounds  the  footpath  on  the  north,  the  said  arch 
not  being  of  less  dimensions  than  the  present  arch,  which  con- 
vey the  wnter  from  the  dam  across  the  high-road  to  the  mill- 
lead.  Qnarto,  Also  to  authorise  the  said  trustees,  or  the  peti- 
tioner, to  erect  a  sufficient  wall  of  stone  and  lime,  not  less  than 
four,  or  four-and-a-half  feet  high,  around  that  part  of  the  mill- 
lead,  to  the  north  or  north-west  of  the  footpath,  which  will  still 
npmain  open :  and  also  to  erect  a  similar  stone  wall  on  the  edge 
of  the  wall  which  incloses  the  dam-head,  &c.,  reserving  for 
after  consideration,  whether  the  expense  of  said  operations 
i«  to  be  wholly  defrayed  by  the  said  James  Cox,  or  by  the 
said  trustees,  or  partly  by  both,  as  may  appear  to  your  Lurd- 
fihip  to  be  rpHAonable  and  proper;  and  to  decern  according- 
ly. Q*tinfOt  Also  to  ordain  the  said  James  Cox,  as  manager  of 
the  said  mills  and  skinnery  at  Gorgie,  to  hang  a  sufficient  close 
wooden  gate  on  the  entry  to  the  skinnery  there,  not  less  than 
six  or  seven  feet  high,  so  as  to  prevent  horses  being  scared  or 
frightened  by  the  sight  of  the  skins  or  pits,  &c.  ;  and  to  keep 
the  said  door  or  gate  constantly  shut,  excepting  when  it  may  be 
opened  for  neceiisary  purposes ;  and  failing  his  doing  so,  within 
such  a  time  as  your  Lordship  shall  limit,  to  grant  warrant  and 
authority  to  the  road-trustees  of  Calder  district,  to  employ 
tradesmen  Co  make  and  put  up  such  a  gate  ;  and,  on  an  account 
of  the  expense  thereof  being  reported,  to  decern  therefor,  and 
to  ordain  the  said  James  Cox,  or  the  owners  of  the  said  skin- 
nery, to  keep  the  said  gate  in  proper  order  in  all  time  coming. 
&/fo.  Also  to  ordain  the  said  James  Cox,  as  manager  foresaid, 
to  erect  a  proper  fence,  as  far  as  your  Lordship  may  think  neces- 
sary, along  both  sides  of  the  mill-lead,  on  the  south  side  of  the 
load  at  Gorgie  Mills,  of  such  materitds,  height,  and  dimensions, 
as  your  Lordship  may  think  proper,  to  prevent  the  hazard  of 
passengers  falling  into  the  lead  in  the  dark  ;  and,  failing  his 
making  such  fence,  as  your  Lordship  shall  ordam  to  be  erected, 
within  the  time  to  be  limited,  to  grant  warrant  and  authority  to 
the  road-trustees  of  the  Calder  district  to  employ  tradesmen  to 
execute  such  work  ;  and,  on  an  account  of  the  expense  being  re- 
ported, to  decern  therefor ;  and  to  ordain  the  said  James  Cox, 
or  the  owners  of  the  said  mills,  to  keep  such  fences  in  proper 
order  in  all  time  coming,**  &c. 

The  Sheriff,  on  I5th  January  1825,  after  ins«pecting 
the  premiseii  in  presence  of  the  parties,  remitted  to 

**  Mr  Tbin  to  make  out  a  specification  of  an  arch,  to  be  thrown 
over  the  sluice  of  the  mill-lead  in  question,  at  the  dam-head  ; 
such  arch  not  to  rest  on  the  side-walls  of  the  sluice :  and  also  to 
include  in  the  said  specification  the  line  of  a  wall,  to  extend 
from  the  said  sluice  westwards,  in  such  a  line,  and  to  such  ex- 
tent and  height  as  he  may  think  necesssry ;  authorises  the  pur- 
suer immediately  to  make  a  temporary  fence  of  dry  stones,  be- 
tween the  road  and  the  sluice,  so  that  no  danger  may  happen  to 
passengers  to-night  and  to-morrow  night ;  authorises  Mr  Thin  to 
i;ec  a  proper  wooden  paling  put  up  at  the  said  sluice,  to  remain  till 
the  arch  is  completed  ;  further,  remits  to  Mr  Thin  to  make  out  a 
specification  of  a  wall,  at  the  west  side  of  the  milMead,  at  the 
milUbridge,  to  extend  from  the  parapet  of  the  bridge,  along  the 
side  of  the  mill-lead,  so  f^r  as  he  may  think  necessary,  leaving  a 
bmidih  of  eight  feet  for  the  private  road  to  the  houses ;  ordains 


the  defender,  within  three  Weeks,  to  put  up,  at  the  sight  of  Mr 
Thin,  a  proper  gate,  not  less  than  seven  feet  high,  with  a  wicket 
door  in  it, — such  gate  to  be  always  kept  shut  aifter  night-fall, 
with  liberty  to  the  defender  to  open  the  said  gate  during  day- 
light, and  the  said  wicket  at  all  times  when  necessary.*' 

AHd  on  25th  February  1825,  the  Sheriff 

'*  authorises  Mr  Thin  to  build  an  arch  and  parapet-wall  at  the 
mill-dam,  and  a  parapet-wall  at  the  mill-bridge ;  and  to  execute 
the  other  operations  specified  in  the  specification ;  and  that 
quam  primum,  the  expense  to  be  in  the  first  instance  mutually 
defrayed  by  the  parties ;  appoints  the  parties  to  lodge  any  ob- 
jectious  they  may  have  against  paying  half  of  the  said  expense,'* 

&C. 

Mr  Veitch,  who  had  a  joint  interest  in  the  mill-lead, 
&c.,  had  entered  into  a  submission  with  the  road-trus- 
tees, in  regard  to  certain  rights  he  claimed,  as  hav- 
ing a  joint  interest  in  the  mill-lead,  and  decree  was 
pronounced  by  the  arbiter,  in  some  respects,  against 
the  pleas  of  the  trustees  in  the  present  process.  And 
the  Sheriff,  on  22d  May  1829,  added  to  his  interlo- 
cutor, renewing  a  diligence,  the  following  note : — 

**  It  has  been  found,  by  the  decreet-arbitral,  that  the  milMead 
in  question  existed  previously  to  the  road  in  question.  The 
pursuer,  as  a  party  to  the  submission,  is  not  entitled,  in  this  pro- 
•cesB,  to  dispute,  and  call  in  question,  either  that  or  any  other 
finding  in  the  decreet-arbitral.  It  is  also  found,  by  the  decreet* 
arbitral,  that  the  pursuer,  or  the  Calder  trustees,  could  not  con- 
descend  on  any  special  agreen)ent  on  the  part  of  Mr  Veitch,  to 
maintain  the  arch  over  the  mill-lead.  This  finding  does  not 
prevent  the  pursuer  from  proving  that  Mr  Cox,  the  defender, 
came  under  such  an  agreement.  The  defenders  having  agreed 
to  support  another  arch,  or  another  bridge,  does  not,  at  first 
sight,  appear  sufficient  to  show  that  he  became  bound  to  support 
the  one  in  question.  At  the  same  time,  however,  the  point 
cannot  be  settled  until  the  documents  in  question  be  recovered, 
and  a  condescendence  be  lodged  by  the  pursuer,  stating  what  he 
avers  and  offers  to  prove  as  to  the  defender's  liability  for  the 
expense  of  the  whole,  or  part  of  the  operations  in  question.** 

After  some  farther  procedure,  the  Sheriff,  on  8th 
March  1830,  pronounced  this  judgment : — 

'*  Having  resumed  consideration  of  this  process,  finds  the  pur- 
suer not  entitled,  in  this  action,  to  call  in  question  any  of  the 
findings  in  the  decreet-arbitral,  pionounced  by  Mr  Dundas,  as  to 
the  mill-lead  in  question,  under  the  submission  to  Mr  Dundas, 
by  Mr  Veitch  on  the  one  part,  and  the  pursuer  on  the  other, 
III  respect  it  is  instructed  by  said  decreet-arbitral,  that,  in  the 
course  of  the  submission,  evidence  was  produced  to  the  arbiter, 
that  the  mill-lead  in  question  existed  previously  to  the  Calder 
road :  Finds,  that  any  arch  over  the  said  mill-lead,  or  any  para- 
pet-wall along  the  sides  of  the  lead,  or  of  the  dam -head,  or  any 
other  work,  which,  on  account  of  this  mill-lead,  it  may  be  ne- 
cessary to  execute,  to  insure  the  safety  of  passengers  travelling 
along  the  Calder  road,  must  be  executed  at  the  expense  of  Xbe 
trustees;  therefore,  dismisses  the  third,  fourth,  and  sixth  con- 
clusions of  the  original  petition.  In  respect  it  is  admitted  by 
the  pursuer,  that  the  defender  has  erected  a  proper  gate  at  bis 
skinnery,  so  as  to  render  the  entry  to  the  skinnery  safe ;  and, 
that  this  admission  is  not  retracted  by  the  pursuer  in  his  revised 
condescendence,  No.  106,  finds  it  unnecessary  to  proceed  any 
further  as  to  the  fifth  conclusion  of  the  said  petition,  or  with  this 
process;  therefore  assoilzies  the  defender;  finds  the  petitioner 
liable  in  the  expense  incurred  by  the  defender,  betwixt  the  18th 
December  18t2B,  and  5th  March  1830,  subject  to  modification; 
allows  an  account  thereof  to  be  given  in,  and  decerns.  But,  in 
the  whole  circumstances  of  the  case,  finds  no  other  expanses  due 
to  either  party,  except  in  so  far  as  they  have  been  already  modi- 
fied by  interiocutor  of  Slst  October  1625.'* 

I'his  judgment  having  been  adhered  to,  both  parties 
advocated  the  cause.  The  trustees  pleaded — 1.  Tho 
findings  in  the  decreet-arbitral,  and  evidence  adduced 
before  the  arbiter  (that  submibsioii  being  with  Veitch 
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and  not  Cox),  were  neither  conclusive  against  them, 
nor  competent  to  be  received  in  this  cauve. — II.  That 
Cox  having  offered  no  evidencot  except  the  decree* 
arbitral,  in  support  of  his  averments,  which  were  de- 
nied by  Banchope, — that  the  miil-lead  in  question  exist- 
ed prior  to  the  Calder  road,  the  Sheri£F  ought  not  to  have 
held  that  averment  as  established,  without  at  least  or« 
deriiig  a  proof. — 1 1 1.  The  decree-arbitral  was  contrary 
both  to  law  and  evidence,  and  the  trustees  were  en- 
titled to  call  its  findings  in  question;  For  Cox,  the 
converse  of  these  propositions  were  maintained. 

Lord  Newton,  Ordinary,  on  9th  June  1831,  remitted 
the  cause  to  the  Sheriff,  with  instructions  to  recal  bis  in- 
terlocutors, and  allow  a  proof.  Against  this  judgment 
Cox  reclaimed ;  and  when  the  case  came  to  be  advised, 
a  doubt  was  started  upon  the  Bench,  of  the  compe- 
tency of  the  original  application  to  the  Sheriff,  in  so 
far  as  it  related  to  widening  the  bridge.  The  Court, 
accordingly,  on  24th  November  1831, 

"  recal  the  interlocutor  recluimed  Against  in  hoc  i/o/u,  and  remit 
to  tbc  Lord  Ordinary  to  hear  parties  on  the  competency  of  the 
action.*' 

The  cause  accordingly  went  back  to  the  Lord  Or- 
dinary,— when  it  was  contended  by  Cox — L  That 
imder  the  29th  Geo.  III.  c.  105,  where  a  road  was 
proposed  to  be  widened,  the  course  directed  was  to 
present  an  application,  not  to  the  Judge  Ordinary,  but 
to  a  general  meeting  of  the  road-trustees,  and  furnish 
a  plan  to  the  party  whose  property  was  to  be  affected. 
— II.  That  the  operation  in  question  was  truly  a 
widening  of  the  road.  For  the  Trustees,  it  was  con- 
tended. That  the  operation  was  not  a  widening  of  the 
road  in  the  sense  of  the  Act,  but  merely  a  removing  of 
an  obstruction  of  a  few  feet,  which  it  was  competent 
to  obtain  the  Sheriff's  authority  to  execute,  and  did 
not  require  an  application  to  the  general  meeting  of 
road-trustees. — The  Lord  Ordinary,  on  Uth  June 
183*^,  pronounced  this  interlocutor: — 

.  **  Having,  in  presence  of  the  parties,  inspected  the  subject  of 
dispute,  and  considered  the  question  remitted  by  the  Court  as  to 
the  objection  to  the  competency  of  the  action,  finds  that  the  ap- 
plication to  the  Sheriff  was  a  competent  application,  so  far  as 
regards  the  second,  fifth,  and  sixth  conclusions,  but  not  compe- 
tent as  to  the  third  and  fourth  conclusions,  which  import  a 
widening  of  the  road  at  the  mill-lead,  and  to  obtain  which  the 
original  complainer  bad  not  proceeded  in  the  manner  pointed  out 
by  the  turnpike-road  act:  Finds,  that  there  is  and  has  been 
scarcely  any  discussion  upon  the  points  which  were  competently 
before  the  Sheriff,  and  no  separate  expense  has  been  incurred 
thereanent ;  therefore,  advocates  the  cause,  sustains  the  objection 
to  the  competency  of  the  application,  so  far  as  regards  the  third 
and  fourth  conclusions,  and  dismisses  the  same  to  that  extent ; 
but  in  respect  that  the  objection  of  competency  was  not  pleaded 
by  the  respondent— having,  as  the  Lord  Ordinary  understands, 
been  suggested  by  the  Court — finds  no  expenses  due  to  either 
party,  and  decerns." 

Upon  advising  reclaiming  notes  for  both  parties, 
the  Court  were  unanimously  of  opinion  that  the 
operation  was  a  widening  of  the  road,  and  pronounced 
the  following  interlocutor : — 

"  Alter  the  Lord  Ordinary's  interlocutor,  in  so  far  as  he  has 
fouad  no  expenses  due  to  either  party,  and  find  James  Cox-  en- 
ritled  to  the  expenses  incurred,  from  and  afc^r  the  date  of  the 
Tvord  Ordinary*s  interlocutor  granting  Thomas  Bauchope*s  de- 
sire to  have  inspection  of  the  suhject ;  quoad  ultra,  refuse  the 
desire  of  both  reclaiming  notes:  Remit  Mr  Cox*s  account,"  &c. 

First  Division.— Lords  Ordinary,  Newton  and  Med^vyn, — 


Aei,  Maitland,  Solicitor- General  (Cockbam).— ^ft.  Dean  of 
Faculty  (Hope).  Wbigham. — Mowbray  and  Howden,  W.S., 
and  J.  Taylor,  S.S.C.,  Agents — Mr  Bell,  Clerk—CX  U^.  D,} 

G/A  December  1832. 

No.  92. — Thomas  Freest  &  Others,  Petitioners^  v. 

Alexander  Brvbridob,  Respondent. 

laterim-Execution— Sequestration — Nobile  OfficiunB— Cercwm^ 
Hance  in  wbichj  vpon  an  appUeaiUtnfarinterim^JeeetUum  pending 
appeal  against  a  judgment  which  simpi^f  reduced  a  dtedt  and  had  no 
fariher  decernilure,  the  Court  tofueftratedt  and  appokUad  ajudi'^ 
dot  factor  to  manage  the  e$tate  which  formed  the  auitfect  ofcampa- 
tition  between  the  partieSy  and  granted  potter  to  Aaai,  in  tkefiru 
imtanccy  to  decvle  upon  all  claio^$  a/  payment  ur  ftrrferenoe 
a»aifut  the  property. 

After  the  deciiiion  pronounced  in  this  case,  reported 
ante.  Vol.  IV.  No.  4l7,  p.  545,  Mr  Freen,  and  Mr 
and  Mrs  Chirk^oa,  executed  a  deed  of  nomination 
and  assumption,  subscribed  by  thomselrea  only,  elect- 
ing Mr  Thomas  IVIansfield  and  Dr  White  new  trus- 
tees. Beveridge  then  appealed  agarnst  the  judgment 
pronounced  by  the  Court ;  and  his  petition  of  appeal 
having  been  serred,  the  present  application  was  pre- 
sented in  naine  of  Freea,  Mr  and  Mrs  Clarkson,  and 
the  new  trustees,  for  interim  execution,  praying  Uie 
Court 

"  to  decern  and  ordain  the  said  Alexander  Bereridge  to  cede  and 
give  up  possession  of  the  foresaid  Halbeath  Coal-works,  &c.,  to 
the  petitioners,  Thomas  Freen,  &c.,  as  trustees  aforesaid ;  or,  at 
all  events,  to  find  that  the  pursuers  of  the  foresaid  action  are  en« 
titled  to  have  interim  enforcement  of  the  decree  obtained  by 
them,  pending  appeal ;  and  to  ordain  the  said  Alexander  Beve- 
ridge to  cede  and  give  up  interim  possession  of  the  said  coal- 
works  and  others,  to  the  aforementioned  petitioners,  as  trustees 
foresaid,  pending  the  aforesaid  appeal,  they  finding  caution  in 
common  form ;  or  otherwise  to  regulate  the  interim  possession 
of  the  said  property,  as  to  your  Lordships  shall  seem  proper, 
having  a  just  regard  to  the  interests  of  the  parties,  as  they  may 
be  affected  by  the  aflirmance  or  reversal  of  the  judgments  ap- 
pealed from ;  or  to  do  otherwise  in  the  premises  as  to  your  Lord- 
ships shall  seem  just.'* 

This'application  was  opposed  by  Bereridge,  who 
pleaded — I.  The  petitioners,  Mr  and  Mrs  Clarkson, 
without  consent  of  Mr  Scott's  trustees,  hare  no  title 
to  make  the  present  demand. — 1 1.  The  uew  trustees 
have  been  assumed  without  sufficient  anihority,  as 
Mr  Freen  had  no  power,  without  the  coneorrenoe  of 
Mr  Taylor  (who  has  not  resigned^,  to  choose  new  trus- 
tees.— II f.  Freen  of  himself  has  no  rtgfit  to  sue. — 
IV.  The  application  is>  incompetent,  as  there  was  no 
decern!  tu re  to  do  or  perform  any  thing  whidi  can  be 
inforced  in  the  present  sliape. — V.  The  respondent 
is  entitled,  at  all  events,  to  be  reimbursed  of  his  ad- 
vances, before  he  can  be  obliged  to  cede  possession  of 
the  property.  When  the  petition  and  answers  came 
before  the  Court,  it  was  suggested  that  a  judicial  se- 
questration might  be  awarded ;  and  in  consequence  of 
tbat  proposal,  Beveridge  lodged  a  nunute,  stating 
that  there  was  a  varietv  of  articles  on  tbe  property 
which  he  had  purchased  himself,  and  also,  that  there 
were  likewise  a  nnmber  of  obligations  which  he  might 
bo  called  on  to  fulfil.  He  therefore  craved  that  he 
should  at  least  receive  security  to  be  repaid  the  one, 
and  relieved  of  the  other,  out  of  the  first  funds  realised 
by  the  judicial  factor. 

The  Court  pronounced  this  interlocutor : — 

'*  Sequestrate  the  M'hole  estate  of  the  said  Halbeath  Conppany, 
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heritable  and  movedl>le,  referred  to  in  tbe  petilion,  and  that  un- 
til the  issue  of  the  appeal  presently  depending  between  the 
parties,  and  noooinate  and  appoint  James  Brown,  accountant  in 
Adioborgb,  to  be  judicial-factor  thereon,  during  the  said  period, 
on  bis  Soding  caution  for  the  due  fulfilment  and  discharge  of  hia 
office  to  the  satisfaction  of  the  Court*  with  power  to  bim  to 
proceed  in  the  working  and  selUnig  of  the  coal,  and  in  the  general 
roanagement  of  the  estate,  as  he  shall  see  just,  and  vvitb  all  .the 
other  usual  powers ;  with  instructions  also  to  the  ssid  James 
Brown  to  take,  or  cause  to  be  taken,  an  accurate  inventory  and 
▼^uation  of  all  the  effects  presently  on  the  premises,  reserving 
to  the  respondeut,  Alexander  Beveridge,  all  daims  of  payment, 
preference,  and  property,  and  all  objections  to  such  claims  as 
accords  of  law,  with  power  to  the  said  James  Brown  to  decide, 
in  the  first  instance,  all  such  claims,— reserving  also  all  qqestions 
in  the  count  and  reckoning  between  the  parties,  and  decern." 

First  Division. — Act,  Dean  of  Faculty  (  Hope). — AU.  Chris- 
tian.— Smith  and  Kinnear,  and  W.  Renny,  W.S.,  Agents.— 
Mr  Bell,  Clerk.— [/.  IT.  D.] 

^h  December  1832. 

No.  93* — Patbick  Lindsay,  &c.,  pursuers^  v.  Trus- 
tees OF  SiB  John  Inous,  Defenders. 

Company — Partner — Relief— Tift^  repreltefaativet  of  a  partner 
having  Moid  hii  share  to  the  Company^  upon  a  balance  struck  by 
authority  of  the  Company  to  ahow  the  clear  value  of  his  share, 
after  payment  of  ail  dtbts, — but  the  debit  not  having  been  then 
paid  i  and  the  Company  haring  afierwarus  given  up  the  prepqn^ 
deraiing  intereU  and  chief  management  to  one  partner,  who  had 
purckaaed  the  share  above  mentioned-^ Held,  that  individuals, 
who,  although  not  partners  at  the  contraction  of  the  debts  in 
question,  were  partner*  at  the  dales  of  the  sale  above  mentioned, 
mtd  the  subsequent  transaeliom,  were  not  liberated  Jrom  their 
obligmiion  to  relieve  these  representatives,  by  the  fact  that  the  pre* 
pondertUing  partner  had  undertaken  the  payment  of  the  debts. 

In  1770,  Sir  John  Inglis,  and  twenty  others,  en- 
tered into  a  copartnery  for  man u factoring  glass.  The 
contract  provided — That  the  managers  sbonM  make 
op  a  yearly  state,  with  a  Talaation  of  the  company's 
effects,  and  a  list  of  debts  due  by  and  to,  so  as  to 
ascertain  and  express  annaally,  the  true  yalue  of  the 
stock, — that  the  partners  shonld  be  liable  according 
to  their  shares, — that  none  shonld  sell  out,  or  trans- 
fer hts  share,  without  the  approbation  of  eight  sub- 
scribers, and  that  any  share  so  conveyed  should,  in 
case  of  disapproval,  belong  to  the  Company  as  at  the 
last  valoation,-*that,  in  the  event  of  death,  the  heirs 
or  executor  of  the  deceased  mis^lit,  if  eight  subscribers 
saw  fit,  remain  a  partner,  but,  if  not,  should  receive  the 
share  of  the  deoeased  in  the  last  valuation — the  share 
in  the  Goncem  devolving  on  the  company, — that  cre- 
ditors attaching  shares  should  not  become  partners,— 
and  that  every  fresh  partner  should  come  in  on  the 
above  terms.  A  supplementary  contract  in  July  and 
Aognst  1798|  provided, 

<*  I.  That  as  the  stoek  of  the  Company  is  proposed  to  be  re« 
doced  in  valae  considerably  below  what  it  has  formerly  stood  at 
io  their  books,  to  prevent  any  appearance  of  hardship  to  heirs  of 
partners  who  may  happen  to  die,  it  oi^ht  to  be  declared,  that  on 
the  event  of  the  death  of  any  partner,  if  his  heir  chooses  to  come 
iato  his  place,  he  shall  be  received  as  a  partner  for  the  share  or 
slnres,  or  part  ei  a  share,  that  was  held  by  his  predecessor,  on 
tfaowing  that  he  is  ia  faia  right,  witboat  any  option  to  the  Com- 
pany to  refuse  saich  bein  S.  That  ••  it  may  not  always  be  cpn- 
reoient  for  the  remaining  partners  of  the  Company  to  take  |be 
ihare  or  shades  of  any  partner  or  partners,  who  may  happen  to 
die,  or  become  baaknipt,  it  ought  to  be  declared,  that  the  Com. 
pany  are  not  bound  to  take  such  share  Or  shares,  unless  they  in. 
riine  to  do  SO;  btft  that  the  hein  of  partners  Mng,  who  do  not 
choose  to  becoa^  partoerB,  sod  the  creditors  of  any  partner  be- 


coming insplvent  or  bankrupt,  shall  have  power  to  sell  and  dis- 
pone of  the  share  or  shares  of  the  partner  or  partners  so  dying  or 
becoming  bankrupt,  to  the  best  advantage ;  and  the  Company 
shall  be  obliged,  either  to  assume  the  purchaser  as  a  partner,  or 
pay  him  the  value  of  the  stock,  as  the  same  shall  have  been  as* 
certained  at  the  last  balance  of  the  Company's  books,  with  the 
in^rest  thereof  from  the  period  of  the  said  balancing  until  pay- 
ment ;  and  that  until  such  sale,  the  Company  shall  only  be  obliged 
to  pay  to  such  heirs  and  creditors  the  dividends  arising  due  on 
the  stock  that  belonged  to  such  partner  or  partners  dying  or  be- 
coming bankrupt,  or  insolvent,  as  the  same  shall  be  ascer- 
tained by  the  general  meetings  of  the  partners,  without  the  said 
heirs  or  creditors  having  any  right  or  title  to  interfere  in  the 
roanagement  of  the  affairs  of  the  Company,  or  having  any  vote 
therein." 

At  the  same  timey  a  valaation  of  the  stock  was 
made,  showing  it  to  be  worth  £22,400,  in  fourteen 
shares  of  JCIGOO  each.  At  a  meeting,  29th  August 
1801,  Archibald  Geddes,  a  partner,  obtained  their  ap- 
probation of  his  purchase  of  the  shares  of  Inglis, 
Clerk,  and  Crichton.  And  he  subsequently  purchased 
op  various  other  shares  in  the  same  way*  so  as  to  ob- 
tain, for  himself  and  William  his  son,  the  preponder- 
ating interest  in,  and  ohief  management  of  tho  Company. 
On  the  25th  of  May  1810,  Inglis's  trustees  gaaetted 
his  retirement  in  1801 ;  and  the  same  course  was  fol- 
lowed by  others  in  181 K  Between  1790  and  1799, 
the  Company  had,  in  the  course  of  their  transactions, 
granted  bonds  amounting  to  above  £10,000.  And  the 
pursuers,  who  had  not  been  partners  when  the  bonds 
were  granted,  but  entered  before  ISOl,  and  had  since 
retired,  raised  against  Archibald  Geddes  an  action  for 
relief  of  all  debts  due  by  the  Company*  Archibald  and 
William  Geddes  became  insolvent  some  years  after  the 
Gasrotte  advertisements.  A  demand  for  payment  of  the 
bonds  was  thereafter  made  upon  the  pursuers.  They 
paid  part,  and  brought  against  the  defenders  an  action 
of  declarator,  relief  and  payment,  for  relief,  pro  rata^  of 
those  paid  and  those  still  unpaid,  on  the  ground  that  the 
Company  funds,  although  formerly  sufficient^  were 
then  insufficient  for  thcrir  payment.  Inglis^s  TrusLeea 
gave  in  defences.  The  pursuers  pleaded — L  All  those 
who  signed  the  bonds  in  question,  or  were  partners 
of  the  Company  at  the  tjme  those  delfts  (which  are 
admitted  to  have  been  partnership'  debts)  were  con- 
tracted, are  liable  to  the  bond-holders  and  their  as- 
sifi^nee. — II.  The  pursuers  having,  under  this  respon- 
sibility, been  compelled  to  pay  some  of  those  bonds, 
are,  as  assignees  of  the  bond-holders,  entitled  to  insist 
against  the  defenders,  as  co-obligants  in  the  bonds, 
fbr  their  share  of  the  amonnt,  after  deducting  the 
share  which  the  pursuers  themselves  are  liablo  as  co- 
obligants  to  pay,  and  the  defenders  will  have  their 
relief  against  the  persons  with  whom  they  transacted* 
-r-III.  The  pursuers  having  been  called  on  to  pay 
others  of  those  bonds,  are  entitled  to  relief  from  the 
defenders,  as  bound  along  with  them,  of  their  share 
of  the  debt,  reserving  to  each  the  right  of  seeking 
their  rateable  relief  from  those  with  whom  they  trans- 
acted fbr  their  shares,  and  from  those  who  were  part- 
ners at  the  time  of  the  dissolution  of  the  Company. 

The  defenders,  India's  Trnstees^  pleaded^I.  The 
danses  in  the  originsu  and  supplementary  contract,  in 
virtue  of  which  the  defenders  sold  the  stuck  belonging 
to  Sir  John  Inglis,  necessarily  implied  that  the  Com- 
ps.nyi  and  remaining  partners  thereof,  sliould  telieve 
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the  reprpfAntatiVet  of  deceased  partners  no  selling 
from  all  liability  from  Company  debts. — II.  At  least, 
said  share  having  been  sold  by  Sir  John  Inglis's  trus- 
tees, in  virtae  of  special  provisions  in  the  contract* 
that  sale  having  been  spontaneously  approved  of  by 
the  pursuers,  the  remanent  partners  at  tne  time,  they 
having  thereafter  taken  the  full  benefit  of  the  Com* 
pany  stock  and  funds,  including  the  very  loans  now 
sued  for,  snbseouently  carried  on  the  business  of  the 
concern,  alterea  the  contract,  changed  the  partners, 
and  transferred  the  whole  stock,  without  notice  to, 
communication  with,  or  control  from  the  defenders, 
these  partners,  are  liable  in  equity,  and  by  implied 
obligation,  to  relieve  the  defenders  of  the  whole  debts 
of  the  Company,  and  in  particular  of  the  whole  bonds 
now  sued  for,  adequate  funds  having  been  left  in  their 
hands  for  the  liquidation  of  these  debts. — III.  The 
pursuers  being  thus  bound  to  the  defenders,  in  relief 
of  these  bonds,  as  partners,  they  cannot  maintain  ac- 
tion against  the  defenders  therefor,  either  as  alleged 
assignees  of  the  bond-holders,  parties  claimed  against, 
or  in  any  other  capacity. — IV.  At  all  events,  the  pur- 
suers would,  before  demanding  relief  from  the  defen- 
ders, be  bound  to  restore  the  whole  surplus  stock 
existing  at  the  time  when  the  respondents  sold  the 
share  in  question,  and  account  for  the  subsequent 
profits  and  increase  of  stock  which  might  have  been 
realised,  provided  the  concern  had  been  conducted 
prudently  and  judiciously ;  and  the  books  and  balance 
sheets  before  mentioned  afford  conclusive  evidence  of 
the  then  solvency  of  the  Company. — V.  If  any  liabili- 
ty had  attached  to  the  defenders,  they  could  only  have 
been  responsible  for  a  proportion  of  the  Company 
debt  existing  at  the  death  of  Sir  John  Inglis,  effetring 
to  his  share  of  the  stock,  and  that  merely  pro  rata 
with  the  whole  other  persons,  or  their  representatives, 
who  were  partners  of  the  Company  at  the  period  of 
Sir  John's  death. — VI.  In  no  event  could  the  defen- 
ders be  made  liable  for  any  share  of  the  Company 
debt  contracted  after  the  death  of  Sir  John  Inglis. 

The  Lord  Ordinary,  22d  June  18S2,  assoilzied  the 
defenders,  with  expenses.  The  pursuers  reclaimed. 
At  advising. 

Lord  Cleniee  thought  the  interlocutor  right.  The  heirs  were 
no  doubt  not  obliged  to  take  the  shares  unless  they  chose  But 
the  value  of  the  share,  according  to  the  periodical  balance  last 
struck,  was  all  that  any  partner  could  transfer.  And  although 
the  Company  were  under  no  obligation  to  relieve  the  outgoing 
partner,  yet  they  retained  a  fund  specially  applicable  to  the  debts 
due,  and  roust  therefore  show  that  they  have  duly  applied  that 
fund.  Now,  would  not  those  partners  have  been  liaole  to  an 
answer  on  this  ground,  against  their  present  demand  ?  And  what 
difference  did  it  make,  that  after  the  retirement  of  Sir  John 
lagKs's  Trustees,  these  partners  themselves  had  also  retired  ? 
That  act  did  not  alter  the  obligation  under  which  they  lay, 
liefore  they  retired.  The  authority  of  Wright  v.  Gardner's 
Trustees  was  in  point.  It  was  not  the  fault  of  Sir  John  that 
the  Company  had  not  paid  up  the  money.  He  could  not  inter- 
fere after  his  retirement,  at  least  it  would  have  been  a  very  odd 
step. 

Lard  Crfnsletie  concurred.  The  proposition  was  a  very  clear 
one.  See  8haw*8  report  of  Wright  «.  Gardner's  Trustees. 
Here- Was  a  Company,  of  which  Sir  John  Inglis  was  a  partner. 
If  his  heir  had  chosen  to  be  a  partner— -well.  But  he  did  not. 
There  was  evidence,  that  when  his  share  was  sold,  it  was 
worth  ^1600,  according  to  the  regular  state  made  up  by  the  Com- 
pany.    Then  the  heirs  of  Sir  John  could  have  come  next  day, 


and  forced  the  Company  to  pay  off  the  debts,  and  relieve  them 
entirely.  But  instead  of  this,  the  Company  had  put  the  money 
into  the  hands  of  Geddes,  a  partner,  and  said,  "  go  and  pay  this 
for  us."  Sir  John  bad  trusted  them,  and  they  had  trusted 
Geddes.  When  Geddes  got  the  stock  of  the  Company,  be  should 
have  paid  the  debts.  But  their  trusting  him  to  pay  tbe  debts  for 
them  did  not  relieve  tbem  from  their  obligations  tu  Sir  John's 
heirs. 

The  Lord  JtuHce- Clerk  concarred.  Sir  John's  heirs,  when  they 
sold,  were  entitled  to  hold  that  the  balance  shown  was  » good 
balance  in  their  favour.  Geddes  became  tbe  pttrebaser  of  their 
share:  But  the  other  partners  were  responsible  for  it,  along 
ivith  Geddes.  Tbey  said  that  there  had  been  rather  an  increase 
afterwards  on  the  ^ue  of  the  sbare,-*<-tbat  was  very  posnMe. 
But  the  partners  should  have  paid.  These  gentlemen  afterwards 
retired.  Many  shares  eame  into  the  hands  of  Geddes.  But 
that  was  only  a  proof  that  they  confided  in  him.  It  would  not 
now  do  to  sav  that  Geddes  entered  into  speculationa.  That 
only  showed  that  they  had  not  acted  cautiously  iu  trusting  him } 
for  although  he  afterwards  acquired  a  preponderance  in  the  C3om. 
pany,  he  had  it  not  when  Sir  John's  share  was  sold.  This  vi-as  a 
question  inter  »ociot,  to  which  tbe  principles  of  justice  and  plain 
dealing  must  be  applied.  It  was  clear,  that  as  the  contract  did 
not  authoriae  the  sale  of  any  sbare  until  a  correct  balance  had 
been  struck,  after  paying  the  debts,  tbe  heirs  were  entitled  to 
rely  that  the  debts  would  be  paid.  Tbey  might  have  come  and 
demanded  that  this  should  be  done.  And  the  subsequent  part- 
ners could  not  thus  shake  off  their  liability. 

The  Court  adhered,  with  additional  expenses. 

Authority  for  Defenders — Wright  v,  Gardner's  Tiusteea, 
10th  June  1831 ;  Shaw  and  Uunlop. 

Second  Division. .— Lord  Ordinary,  FuUerton. — jtd.  Lord 
Advocate  (Jeffrey),  Kutherfurd. — ^U.  Jameson,  Gr.  Bell. — 
A.  Storie,  W.S.,  and  Tod  and  Romanes,  W.S.,  Agenta.«->Mr 
Thomson,  Clerk — [r.  C] 

7lh  December  1832. 

No.  94h— James  M'Lrllan,  Pursuer^  v.  Robbrt 
Miller,  &c.,  Defenders. 

Title  to  Sue— Damages— Res  Judicati^^ Perjury — ApaHykw 
tag  been  confuted  before  the  Sheriff^  of  tkefl,  and  Ait  Judgment 
cof\firmed  hy  the  Circuit  Court  i^  justiciary  ;  and  haoing  bruugltt 
a  civU  action  /or  damages  against  Ike  partjf  uxAo,  he  atteged,  tn- 
stigated  the  prosecution  against  him  before  the  Sheriffs  and  vas 
instrumenial  to  his  conviction,  6y  sicearing  falieitf — Heid,  L  TYioi 
it  was  incompetent  to  pursue  the  cioU  action  whitst  the  eonmction 
tiood  unchallenged*'^! L  That  the  pursuer  mustJUrei  obtain  sen" 
tenee  against  the  witness  tf  petjurjf  in  a  criminal  process^  and 
on  criminal  emdencCf  with  concourse  of  the  public  prosecutorm 

The  Procurator-fiscal  of  Perthshire  presented  a 
complaint  to  the  Sheriff,  accusing  James  M^Lellan  of 
.  theft,  in  so  far  as,  on  the  12th  May  1 83 1 ,  he  did  wicked- 
ly and  feloniously  steal,  and  theftiously  take  away,  a 
swingle-tree  (of  the  value  of  8s.)  from  a  field  in  the 
farm  of  Caatleton,  in  the  parish  of  Fowlis  Wester,  in 
the  occupancy  of  Robert  Miller.  The  pursuer  was 
apprehended  on  a  warrant  from  the  Sheriff-substitute, 
and  lodged  defences,  alleging  that  the  charge  was  the 
result  of  a  device  and  conspiracy  which  had  been  in* 
stigated  by  certain  individuals,  against  whom  the  pur- 
suer had  instituted  actions  of  damages  for  having 
falsely  and  maliciously  calumniated  his  character.  On 
tlie  22d  July  1831,  the  pursuer  was  brought  to  trial ; 
and  after  examining  a  number  of  witnesses  for  the 
prosecntion,  and  also  in  exculpation,  the  Sheriff-de- 
pute found  the  libel  proven*  and  adjudged  the  panel 
to  be  imprisoned  six  days  in  Perth  jail,  unless  he  paid 
£4  of  fine,  and  £4  of  expenses.  Tbe  panel  paid  the 
fine  and  cxpeuses  immediately ;  and  the  Circuit  Court 
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of  Justiciary,  on  appeal,  affirmed  theSheriiFtJQd^ent 
on  8th  October  1831.  On  the  7th  May  1832,  M'Lel- 
lan  raised  an  action  of  damages  against  Robert  and 
Tliomaf  Miller,  fanners  at  Fometh,  setting  forth, 
inter  aUa^  That  thef  had  conspired  to  dispossess  the 
DUrsner  of  the  property  rented  by  him  from  Sir  P. 
M  array  of  Ochtertyre,  and  had  declared  to  yarioas 
individoals  that  he  was  a  thief,  and  had  gi^en  infor- 
mation to  that  effect  to  the  Procnrator-fiscal  of  the 
county  of  Perth  :  That  the  said  Thomas  Miller  had 
been  gniltj  of  perjury  on  said  trial,  in  respect  that 
(from  Tanous  circumstances  offered  to  be  proved)  the 
pursuer  was  not  near  the  place  where  the  theft  was  com- 
mitted at  the  time  it  was  sworn  to  hare  taken  place. 
In  defence,  it  was  pleaded — I.  The  defender  haa  pro- 
bable caaee  for  aocnsing  the  pursuer  to  the  public  pro- 
secutor of  the  crime  of  theft. — II.  The  conviction  of 
the  pursuer  bars  this  action  on  all  its  grounds.  Lord 
Fullerton,  on  16th  July  1832,  pronounced  this  inter- 
locutor : — 

**  Having  heard  the  counsel  for  the  parties  npon  the  second 
plea  stated  in  the  defences  for  Robert  Miller,  repels  the  same ; 
and  ID  respect  it  is  stated  by  bis  counsel  that  be  intends  to  re- 
claim against  this  judgment,  finds  bim  liable  in  the  expense  of 
this  preliminary  discuMion ;  allows  an  acoouot  thereof  Co  be  given 
in,  and  remits  the  same  to  the  auditor,  to  tax  and  report ;  and  in 
respect  it  is  now  stated  by  tbe  counsel  for  Thomas  Miller,  that 
the  plea  naiaed  by  bim  against  tbe  competency  of  the  action  is 
not  to  be  insisted  in,  repels  also  tbe  said  plea :  Quoad  ultra,  re- 
mits tbe  case  to  the  jury-roil." 

Robert  Miller  reclaimed,  and  at  advising,  pleaded, — 
That  the  pursuer  had  been  accused  and  convicted  by 
the  Sheriff  of  theft.  His  judgment  had  been  affirmed 
by  the  Justiciary  Circuit  Court.  The  pursuer  was 
nott  ex  intervalio^  entitled  to  traverse  the  verdict,  and 
prore  an  alibiy  while  the  judgment  against  him  stood. 
Answered, — If  the  party  has  been  wrongously  con- 
demned, that  does  not  bar  his  right  of  action  (or  re- 
paration. If  a  person  has  been  accused  and  nrqnitted, 
hi!  i«  ex  inlervalloy  entitled  to  proceed  against  his  ac- 
rus«*rs  for  damages  ;  and  e  conversoy  if  condemnation 
hati  followed  on  false  testimony,  he  is  also  entitled  to 
purcriie  for  damages.  He  was  not  bound  to  indict  the 
witne^  for  perjury ; — that  was  the  duty  of  the  Public 
Pronecutor. 

Lord  Craigie  said,  he  was  not  quite  prepared  to  give  his  opi- 
nion on  the  case,  but  he  thought  it  would  be  a  disgrace  and  out- 
rage to  the  justice  of  tbe  country,  if  a  party  were  not  entitled  to 
get  into  a  proof  of  an  alleged  conspiracy  and  erroneous  convic- 
tion.    Is  the  psrty  to  be  deprived  of  tbe  means  of  redress  ? 

Lord  Baigraif. — If  the  evidence  adduced  at  the  trial  was  not 
cut  up  by  the  roots,  he  could  not  agree  with  the  Lord  Ordinary's 
interlocutor. 

Lord  GiiUet — A  verdict  of  acquittal  does  not  prevent  a  civil 
action  for  damages.  It  proceeds  on  tbe  same  allegation,  and 
there  is  no  ineonsistencv  in  the  case.  A  man  is  accused  of  tbe 
robbery  of  a  watch,  and  the  jury  most  convict  him  on  clear  evi- 
dence. Tbey  are  always  told,  if  they  have  any  doubts,  to  give 
the  criminal  the  benefit  of  them.  If  an  action  is  brought  for  the 
recovery  of  the  watch,  the  evidence  must  be  weighed,  and  neither 
party  can  have  the  benefit  of  any  doubts, — for  the  action  is  civil. 
Tbe  same  jury  mfgbt,  on  criminal  evidence,  condemn  to-day,  and 
acquit  on  civil  evidence  to-morrow.  Tbe  first  case  here,  is  a 
case  of  condemnation  in  a  criminal  action  before  the  Sheriff,  af- 
firmed by  the  Circuit  Court  of  Justiciary.  The  case  before  us  is 
of  a  civil  nature,  for  damages.  The  pursuer  must  obtain  redress  in 
the  same  way,  and  on  the  same  evidence  on  which  he  was  con- 
victed.   He  must  bring  a  criminal  action  against  the  defenders, 


and  establish  It  on  evidence  receivable  before  a  criminal  court. 
He  must  be  auccessfol  there,  before  he  can  be  successful  in  this 
Court.  Let  him  prosecute  with  the  concourse  of  tbe  Public 
Prosecutor,  and  overturn  the  criminal  sentence,  on  evidence 
similar  to  that  on  which  it  was  pronounced.  If  another  rule 
were  adopted,  it  would  put  it  into  the  power  of  the  civil  courts 
to  overturn  the  judgments  of  criminal  tribunals,  on  evidence 
which  the  former  have  rules  of  construingdifierent  from  those  foU 
lowed  by  the  latter.  He  thought  the  present  action  was  barred 
by  the  conviction,  and  could  not  proceed  till  it  was  overturned. 

Lord  Prendent  concurred  with  Lord  Gillies.  There  would 
be  an  end  o(  all  criminal  informations  to  Procurator-fiscals,  if  a 
party  were  entitled  to  bring  a  civil  action  in  circumstances  like 
tbe  present. 

L*rd  Craigie,-— It  is  a  rule  of  universal  justice,  that  a  man 
should  never  suffer  wrong  without  a  remedy.  Is  a  man  to  be 
barred  from  obtaining  redress  because  there  is  a  verdict  against 
him,  which  he  offers  to  prove  proceeded  on  false  evidence  ? 

The  Court  pronounced  this  interlocutor: — 

"  Alter  the  interlocutor  reclaimed  against ;  assoilzie  tbe  de- 
fender, Robert  Miller;  find  expenses  due,  and  remit  to  the 
auditor,*'  Ike. 

First  Division. —  Lord  Ordinary,  Fullerton.— ^c^  Cunning- 
hame. — /tU,  Keay  and  Handyside. — Greig  and  Morton,  W.S., 
and  J.  Ker  and  H.  Q.  Dickson,  W.S.,  Agents. — Sir  W.  Scott, 
Clerk.— [J.  9r.  H.] 

1th  December  183:^. 

No.  95. — Jans  Bruntom,  Pursuer^  v.  James 
Thomsok,  Ac,  Defenders. 

Process — Intromission — Passive  Title-— TAe  creditor  of  a  de^ 
coated  party,  wkote  eldest  ton  nicceeded  to  his  whole  keriialde  etiate, 
and  IMS  tevem years  after iequettraied,having  thereafter  brought  an 
action  for  payment  of  hit  debt  againti  two  other  children,  on  the 
ground  o/  intromitsion,  in  virtue  of  certain  provisions  in  their  fa- 
vour, Jormin»  aUrged  burdens  u/wn  the  estate  of  the  deceased,  in 
security  of  which  one  of  the  children,  purchaser  of  part  of  the 
esttUe,  had  retained  theprice — Held,  that  as  intromission  had  not 
ahsolutely  taken  place,  ami  depended  upon  the  result  of  cerm 
tain  other  ftrocesses,  in  which  the  validity  of  these  proviuont,  in 
competition  with  the  claims  of  the  pursuer  and  other  ereditort$ 
was  under  trial,-— 4he  action  must  be  dismistedm 

The  interlocutor  and  note  of  tbe  Lord  Ordinary  ia 
this  cause  sufficiently  explain  its  nature. 

**  The  Lord  Ordinary  (Uth  June  16;)2,)  having  heard  parties' 
procurators,  and  considered  tbe  closed  record,  dismisses  the  action, 
and  decerns  :  Finds  the  defenders  entitled  to  expenses,  and  allows 
an  account  thereof  to  be  given  in,  and  to  be  taxed  by  tbe  auditor, 
reserving  to  the  parties  their  cliums  and  objections  respectively 
in  the  sequestration  of  David  Thomson,  and  in  tbe  multiple- 
poinding  ruised  in  tbe  name  of  the  defender,  James  Thomson. 
'—Xote. — This  action  is  brought  by  a  creditor  of  the  late  John 
Thomson,  Esq.  of  Orkie,  against  two  of  bis  younger  children, 
upon  the  ground  that  tbey  have,  in  one  way  or  other,  incurred  a- 
passive  title,  and  are  therefore  liable  for  her  debt.  The  late 
John  Thomson  died  in  1822.  leaving  by  a  settlement  his  whole 
heritable  property  to  bis  eldest  son,  David  Thomson,  under 
burden  of  certain  provisions  to  the  defenders,  bis  younger  chil- 
dren ;  and  it  is  admitted  by  tbe  ptirsuer  that,  at  the  time  of  bis 
death,  John  Thomson's  heritable  property  was  perfectly  sufficient ' 
to  pay  his  whole  debts,  including  that  now  pursued  for,  as  well 
as  those  provisions.  No  part  of  tbe  provisions  appears  to  have, 
been  actually  paid  to  either  of  the  defenders ;  and,  on  the  other 
hand,  the  pursuer  took  no  steps  for  obtaining  payment  of  her 
debt  from  tbe  eldest  son  and  disponee.  David  Thomson,  the 
eldest  son  and  disponee  of  the  whole  of  his  father's  property, 
was  rendered  bankrupt,  and  was  sequestrated  in  the  year  1829, 
seven  years  after  bis  father's  death ;  and  upon  the  sale  of  bis 
heritable  property  by  the  trustee,  the  defender,  James  Thomson, 
purchased  part  of  the  lands  belonging  to  him,  and  claims  reten- 
tion of  tbe  price  in  virtue  of  the  heritable  security  for  his  provi- 
sions, and  sJso  until  he  shall  be  relieved  of  the  heritable  security 
affecting  the  lands  for  the  provision  due  to  the  other  defender, 
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his  fiister.  The  Lord  Ordinary  was  also  informed  ot  the  debate, 
that  a  multiplepoinding  had  been  raitiKl  in  tbe  nameof  Mr  James 
Thomson,  the  purchaser,  in  order  to  determine  tbe  different 
claims  ufton  the  price.  Now  it  will  be  quite  competent^  for  tbe 
pursuers  to  rai!«e,  in  tbe  sequestration  and  multiplepoinding,  the 
qiiestion,  Whether  the  heritable  securities  for  tbe  provision  grwit- 
ed  by  the  late  John  Thomson  are  effectual  or  not,  in  competition 
M'ith  the  pursuer,  one  of  his  onerous  creditors  ?  and  it  might  have 
been  competent  for  the  pursuer  ta  raise  an  aetion,  concluding, 
hn  was  done  in  the  case  of  Remington  v.  Brnoe,  lOth  December 
1825,  that  the  provisions  to  the  defenders  should  not  compete 
xrith  the  pursuers  or  the  other  onerous  creditors  of  the  deceased, 
though  the  result  of  that  case  does  not  seem  to  bolit  out  to  the 
pursuer  any  great  probability  of  success.  But  without  entering 
into  that,  it  is  at  all  events  clear,  that  in  tbe  circumstances  ap. 
pearing  in  the  record,  the  present  action  cannot  be  sustained. 
The  single  ground  of  liability  on  which  tbe  pursuer  relies,  is 
intromission.  Now,  in  the  I  si  place,  there  baa  been  as  yet  no 
intromission,  and  it  must  depend  on  tbe  result  of  the  multiple- 
poinding whether  the  defenders  shall  intromit  or  not ;  and,  idfy, 
If  the  ^fenders  shall  intromit,  i.  e,  if  the  claims  of  the  defenders 
are  sustained  in  these  processes,  they  must  be  sustained  only  on 
the  ground  that  these  claims  are  good,  even  in  competition  with 
the  pursuer  of  the  present  action.** 

The  pursuer  reclaimed, — but  the  Court  unnnimong- 
]y  refused  the  note,  with  additional  expenses. 

Second  Division.— Lord  Ordinary,  Fullerton.— ^rt.  For- 
syth, Rutherfurd.— i#/^  Keay,  Pyper.— Darnel  Fisher,  and 
Dugald  Grant,  Agents.— Mr  Holland,  Clerk — [r.  C] 

8th  December  1832. 

No.  96.— A.  r.  B. 

Process — Reclaiming  Note — Competency. 

A  reclaiming  note  against  an  interlocutor  in  the 
Bill-Chamber  having  been  presented,  but  not  lodged 
till  after  14  days  from  the  date  of  the  interlocutor  re- 
claimed against,  the  Court  refused  to  write  upon  tbe 
note. 

Sir  R.  Dundas,  Clerk.— [J.  ir.  /).] 


lUh  December  1832. 

No.  97. — MuRDo  Mackenzie,  Reclaimer^  v,  Robert 

Stev£nsok,  Respondent, 

Accounts — Principal  and  Agent — Remit — A  remit  having  been 
made  to  a  cicil-engineer,  who,  in  ternu  lheret*ft  made  the  reguisile 
invettigationM,  and  lodged  hit  report  to  the  Court — Heldt  I.  That 
he  was  entitled  to  move  incidefUally  for  payment  of  hit  account. — 
i/.  That  il  vat  not  relevant  to  allege,  in  defence  against  this  de- 
mand, that  the  reporter  had  procwded  upon  an  erroneous  prtn^ 
ciple  in  conducting  his  investigations. 

In  this  case,  reported  ante^  Vol.  II.,  No.  1046,  p.  545, 
the  Lord  Ordinary,  in  terms  of  the  interlocutor  of  the 
Court,  remitted  to 

**  Mr  Robert  Stevenson,  civil -engineer,  Edinburgh,  to  visit  the 
fishings  in  question,  and  to  report  to  the  Lord  Ordinary,  quam 
primum,  his  opinion  whether  these  fishings  are  situated  in  the 
sea.** 

Mr  Stevenson  visited  the  fishings ;  and  after  making 
various  experiments  and  plans,  reported  his  opinion, 
and  heitides,  stated,  that  ne  conceived  one  principle, 
n^rhich  he  had  discovered,  would  serve  to  solve,  not  on- 
ly the  present,  but  all  other  questions  that  might  arise 
of  a  ijiimilar  nature.  To  this  report,  Mr  Mackenaie 
objected  :  and  Mr  Stevenson  having  given  in  bis  ac- 
count of  expenses  attending  tbe  necessary  proceedings 
in  visiting  tlie  fishings,  nna  ascertaining,  oy  scientific 
principles,  the  way  in  which  the  question  remitted  to 
l^iro  should  he  determined,  drc,  and  incidentally  crav- 
cd  decree  for  the  amount, — Mr  Mackenzie  objected, 


on  tbe  groand,  inter  alia^  that  tbe  prieciple  adiopted 
by  tbe  reporter,  in  forming  bis  opioioOt  bad,  after 
raatnre  consideration,  been  repudiated  by  the  Court  in 
a  former  ease  regarding  the  Tay  fishings, — that  the 
investigations  proceeding  upon  that  principle  were 
useleMj-p-tbat  therefore,  the  charge  coald  not  be  al- 
lovred.    The  Lord  Ordinary,  on  17tb  November  lb32, 

**  Having  heard  coaosel  for  the  portiest  and  advised  the  sBinutes 
for  Mr  Mackenzie  and  Mr  Stevenfon,  sustains  the  account 
of  charge  by  Mr  Stevenson ;  and  in  respect  that  the  one- 
half  thereof,  being  the  charger,  Mr  Houston*s  share,  has  been 
already  paid  by  him,  decerns  against  the  suspender,  Murdo 
Mackenzie,  for  payment  to  Robert  Stevenson  of  the  stmi  of 
^88,  6.  5^.  Sterhng,  being  his  share :  Finds  Mr  Mackenzie 
liable  in  the  expense  ef  the  discussion  regarding  Mr  Stevenson's 
account;  and  remits**'  8(C. 

Mr  Mackenaie  reclaimed,  pleading  tbe  same  grounds 
of  objeclion.    At  advising, 

Lord  J7a/gr«y._If  we  do  not  sostain  this  cbai^,  there  is  an 
end  to  all  professional  gentlemen  acting  under  remits  from  us. 
Their  time  is  very  valuable,  and  they  must  be  paid.  I  am  sure 
there  is  no  gentleman  better  qualified  than  Mr  Stevenson  to 
give  us  insight  into  this  very  dark  and  difficult  matter,  which  we 
must  decide  according  to  the  best  light  we  can  obtain.  When 
a  matter  is  remitted  to  a  scientific  man  for  any  infonnatioo,  he 
is  the  best  and  tbe  only  judge  of  what  is  necessary  to  enable 
him  to  give  a  satisfiwtory  opinion.  I  think  the  acoottnt  ei- 
tremely  moderate. 

Lord  Gilliei  said,  the  Coort  had  no  doubt,  in  the  Tay  rase,  re- 
jected the  principle  upon  which  Mr  Stevenson  had  proceeded  in 
this  case.  But  whetiier  the  ('ourt  had  decided  right  or  wrong 
in  that  case,  was  not  the  question  remitted  to  Mr  Stevenaon  in 
the  present  case.  He  was  bound  to  investigate,  and  report  ac- 
cording to  his  own  judgment,  and  not  according  to  the  judgment 
of  the  Court ;  and  he  had  determined  upon  a  principle,  which,  al- 
though disapproved  by  the  Court,  was  sanctioned  by  a  great 
name, — ^the  late  Mr  Play&ir*s. 

The  other  Judges  concurred,  and  tbe  Court  adhered. 

First  Division. — Lord  Ordinary,  Fullerton. — Act.  J.  BroM-n, 
Macdongal.— ^//.  SkencK  Clephane.— *Geo.  Monro,  S.S.C., 
and  Cuningham  and  Bell,  W.S.,  Agents.— >  Sir  R*  Dnndas, 
Clerk.— [J.  r.  />.] 

lU/i  December  IH32. 

No.  98.«-\VlLLIAM  GtLMOUR  AND  OTHERS,  SuMpen- 

ders^  V.  William  Fiknib  akd  Benjamin  Greic, 

Chargers. 

Cautioners —  Cash-  credit — Assignation —  Socii — SX^  imdimdmtJ$ 
htttfinggranied  a  bond  for  a  cat/i-'Credilto  a  Be^nk  ;  and  three  i^them, 
having  paid  certain  tunu  to  the  Bank ;  and  a  friend  of  the  other 
three,  wfio  had  been  charged  for  pay  tnent,  having  paid  the  whole  svm 
due  to  the  Bank,  and  obtained  an  attignatitm,  on  wliich  hechargeti 
the  other  three  co-obligantt,  who  ojferml  payment  upon  rteeimng 
an  unqualified  assignation — Held,  L  That  the  charger  wat  bound 
to  grant  such  assignation,'-^  II,  That  the  sums  paid  by  the  three  en- 
obligants  to  the  Bank  mutt  be  deducted  from,  the  charge^  as  in  a 
question  inter  sodos. 

This  was  the  sequel  of  the  case  reported  anie^  Vol. 
IIL,  No.  505,  p.  590,  which  see.  Afler  the  bill  bad 
been  passed,  and  the  minute  there  mentioned  given  in, 
the  letters  were  expede,  and  a  record  was  prepared, 
from  which  it  appeared  that  tbe  suspenders  had  of- 
fered, before  the  suspension  was  presented,  to  pay  die 
whole  sums  to  tbe  Bank,  paid  by  the  chargers,  upoa 
tbe  latter  granting  an  uni|iialified  aaaignalion  of  their 
right  to  tbe  suspenders.  This,  boweTer,  tbe  cfaargera 
refused  to  do,  maintaining  tbe  same  pieas  as  stated  in  tbe 
fbrroer  report.  It  was  admitted,  that  a  sum  of  £995, 1. 7. 
was  due  ny  the  suspenders.  Tbe  Lord  Ordinary,  on 
28th  Juno  1832,  pronounced  this  interlocutor: — 
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**  Having  beard  coamel  for  the  parties  on  the  closed  record. 
Finds  tbat  the  chargers  were  not  entitled  to  refuse  an  assignation 
to  the  snspenders,  in  the  terms,  and  upon  the  conditions  stated  in 
the  letters  from  the  agents  of  the  suspenders  to  the  agents  for 
the  chargers,  recited  in  the  pleadings  in  this  cause :  Finds  that  the 
chargers  were  not  entitled  to  grant  a  discharge  to  Messrs  Lawrie 
and  Grsbame,  after  this  action  was  in  Court,  and  when  they  bad 
been  interpelled  from  doing  so  by  the  suspender^t  and  therefore, 
finds  tbat  the  chargers  must  give  credit  to  the  suspenders  for  the 
rom  or£  1 500,  advanced  by  them  to  the  Bank  of  Scotland,  and  also 
for  the  suras  paid  by  the  suspenders  in  terms  of  the  interlocutor 
of  Coart,  dated  the  8th  day  of  July  1831,  with  interest  from  the 
respective  dates  of  payment:  Of  consent,  finds  the  letters  or- 
derly proceeded  to  tbe  extent  of  £993,  1.  7.,  with  additional 
interest  since  the  31st  December  1830;  reserving  all  claims 
hinc  iade  between  the  suspenders  and  Messrs  Thomas  Laurie 
and  Archibald  Grahame,  and  also  any  claim  which  may  arise 
to  the  suspenders  against  the  chargers  in  consequence  of  the 
l<Ks  occasioned  by  the  bankruptcy  of  Andrew  Raid,  and  to  the 
chai]geri  their  defences,  and  decerns :  finds  the  chargers  liable 
in  expenses,  and  remits  the  account/*  &c. 

The  chargers  reclaimed  ;  and  at  ^7Uing» 

Lord  Balgray. — Where  a  party  who  pays  a  debt  can  show 
tkt  he  is  any  way  interested,  the  Court  will  interfere,  and  com- 
pel tbe  party  to  whom  payment  is  made  to  ^rant  an  assignation 
of  the  debt ;  but  then  no  creditor  can  so  assign  as  to  affect  any 
other  party  having  an  interest  in  the  debt.  You  are  not  en- 
titled, for  example,  to  grant  an  assignation  to  one  of  a  number 
of  socii,  for  the  purpose  of  oppressing  another.  The  original 
ereditor  is  entitled  to  full  payment,  and  may  come  against  each 
for  the  whole  debt ;  but  if  one  pays  so  much  to  eccount,-^ia  a 
question  with  the  socii,  that  must  be  equalized.  The  remedy  of 
an  assignation  is  nn  equitable  remedy,  and  where  third  parties 
foist  themselves  in  to  imy  other  people's  debts,  if  the  creditor 
apprehends  that  a  bad  use  is  to  be  made  of  it,  he  is  entitled  to 
rtiiist  granting  it ;  and  if  be  do  grant  it,  the  Court  will  interfere 
to  prevent  it  being  used  in  an  improper  way,  so  as  to  put  any  of 
tLe  Fj>cii  in  a  worse  situation. 

The  other  Judges  concurred,  and  the  Court  adhered* 

Fir.«t  Division. — Lord  Ordinary,  Corehonse.— ^cf.  Skene, 
Marshall. — Jit,  Cuninghame — James  Anderson,  and  C.  J.  F. 
Orr,  W.S.,  Agents.— Sir  R.  Dundas,  Clerk.— [/.  JF.  D.] 

nth  December  1SS2. 

No.  99. — John  Hay,  Pursuer y  v.  The  Officeiis  of 

State,  Defenders. 

Clerk— Salary — Crown— ^  government  qjffice  having  been  put 
tipon  an  atlered  fooling ;  and  one  permanent  clerk  hatmtg  ht^n 
appoiiHed,  mlh  a  salary  j  and  the  office  having  been  subsequently 
Mithed-^Heid,  that  the  eierh  was  not  entitled  to  a  continuance 
of  his  salary. 

The  office  of  Jadre-Advocate  for  Scotland  was 
for  many  years  held  by  the  late  Mr  Gilbert  Hutchi- 
son, and  for  a  considerahle  portion  of  the  time,  the 
expenses  of  clerks,  &c.,  were  charged  according  to 
the  work  performed  by  them,  in  his  accounts  to  Go- 
Ternroent.  In  August  1813,  in  place  of  making  the 
charges  in  this  way,  Mr  Mntchtson  was  informed  by 
the  Secretary  of  War,  that  such  incidental  charges 
would  be  disallowed  in  future,  and  that  in  lieu  there- 
of, be  should  be  allowed  one  permanent  clerk,  at  a 
sslary  of  £150  per  annum,  *'  as  courts-marttal  in 
Scotland  were  to  be  conducted  upon  the  same  rules, 
in  point  of  expenses,  with  those  in  England."  The 
porsuer,  who  had  been  bred  to  the  law,  and  had  good 
prospects  of  success,  was  appointed  by  Mr  Hutchi- 
son to  this  situation  of  clerK,  and  continued  to  dis- 
charge its  duties,  and  draw  tbe  salary  till  1882,  when 
the  office  of  Judjre-AdToeate  was  abolished,  at  which 
time  the  pursuer  s  salary  was  wtthdrawq.  He  obtain- 
c'i  a  sum  of  £150,  upon  a  representation  made  by  him 


to  Government  subsequent  to  this  period ;  but  any 
further  allovrance  having  been  refusedi  he  bropglit-  the 
present  action,  concluding  that  he  should  be  entitled 
to  the  salary  for  lifei — on  the  ground  tbat  the  office 
pf  clerk  was  a  permanent  office,  of  the  emoluments  of 
which  he  euuld  not  be  deprived  nisi  ob  culpam.  In 
defence,  it  was  denied  that  the  office  was  a  penmnent 
one,  or  that  that  expression  meant  more  than  to  dis- 
tinguish the  footing  on  which  the  expense  was  to  ber 
chargeable,  while  a  clerk  was  necessary,  or  tbe  office 
pfJudge- Advocate  continued. 

The  Lord  Ordinary,  on  10th  July  1832,  assoihicd 
from  the  coitclosions  of  tbe  action  ;  but  in  respect  no 
motion  was  made  for  expenses,  found  nono  due  ;  and 
upon  advisjng  a  reclaiming  note  for  tbe  pursuer. 

Lord  President, — The  office  of  Jodpr&- Advocate  itself  is  on- 
ly during  pleasure,  and  bow  can  tbe  office  of  bis  clerk  be  more. 
There  is  nothing  in  tbe  interpretation  tried  to  be  put  on  the 
word  permanent  tbat  will  do. 

The  other  Judges  concurred,  and  the  Court  adhered. 

First  Division. — Loid  Ordinary,  Corchoase.— -rfc/.  Iluther- 
furd,  Pyper. — AIL  Solicitor- General  (Cockbum),  Jvoiy. — 
Wotherspoon  fc  Mack,  W.S.,  and  Mackenzie  &  Macfurlane, 
W.S.,  Agents.— Mr  Bell,  Clerk.— [J.  ir.  D.^ 

lUh  December  1832. 
No.  100^-^Thomas  Bbattie  v.  Duke  of 

BuCCLECCff. 

Sale — Advertisement — The  Court  having  ordered  adoerti&ements 
of  a  sale  under  an  Jet  of  Parliament,  to  be  made  in  certetin 
newspapers,  and  also  ordered  the  interlocutor  to  be  advertited  in 
the  Edinbuf^h  Gazette,  in  common  form — Held,  thai  this  last 
order  applied  only  to  the  case  of  a  sate  by  public  roup,  and  not 
to  one  by  private  bargain. 

Under  an  Act  of  Parliament,  which  authorised  a 
sale  of  part  of  the  entailed  estates  of  Crieve,  it  was 
declared  that  the  same  might  be  effected,  either  by 
public  auction  or  sale,  under  authority  and  according 
to  the  course  usually  observed  in  judicial  sales,  or  by 
private  bargain.  After  a  variety  of  procedure,  tbe 
Court,  on  7th  July  1832,  pronounced  an  interlocutor, 
which,  besides  a  number  of  other  findings,  contained 
one,  to  the  effect,  that  the  farms  of  Hartsgarth  and 
Langhaugh,  with  the  wood  thereon,  might  be  sold  by 
private  bargain,  at  the  price  of  £9715,  17.  6.,  and  in 
the  event  of  Mr  Beattie  being  inclined  to  offer  the 
lands  at  that  sum,  the  Court  ordained 

"  tbe  sale  to  be  advertised  in  eacb  of  tbe  following  newspapers, 
tbree  times  at  least  for  four  weeks,  previous  to  concluding  said 
sale  by  private  bargain  :  viz.  Tbe  Edinburgh  Evening  Couranf, 
The  Edinburgh  Weekly  Journal,  The  Edinburgh  Advertiser, 
Tbe  North  British  Advertiser,  Tbe  Pamfriea  and  Galloway 
Courier,  The  Dumfries  Journal,  and  ope  of  tbe  newapapera 
published  at  Kelso ;  said  sale  by  private  bargain  to  be  forthwith 
reported  to  the  Court." 

Tbe  interlocutor  concluded  with  the  following  words : 

*'  Grant  warrant  for  letters  of  notification  and  intimation  of  said 
sale  in  the  usual  form,  and  ordain  the  same  to  be  duly  and  law- 
fully published  and  intimated  as  law  directs;  and  also  appoint 
this  interlocutor  to  be  intimated  in  the  Edinburgh  (iazttte,  all 
in  common  form." 

The  sale  was  regularly  advertised  in  the  news- 

Eapers  mentioned  in  the  first  part  of  the  interlocutor, 
ut  no  advertisement  was  maae  in  the  Gazette.  The 
Duke  of  Buccleuch  having  offered  £10,000  for  the 
lands,  Mr  Beattie  accepted  of  that  offer,  and  reported 
the  same  for  the  approval  of  the  Court : — when  bis 
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Grace  stated  that  he  was  perfectly  ready  to  fulfil 
his  offer,  but  entertained'  aonbts  now  far  the  pro- 
ceedings were  sufficiently  regular  to  make  him  safe 
in  doing  so,  in  respect  neither  the  sale  nor  the  inter- 
locutor of  the  Court  had  been  adrertised  in  the  Edin- 
burgh Gazette.  A  joint  minute  having  been  lodged, 
it  was  contended  by  Mr  Beattie — I.  That  by  the 
advertisement  ordered  and  inserted  in  the  different 
newspapers,  more  was  done  than  the  Act  of  Parlia- 
ment required,  and  greater  publicity  was  given  than 
if  it  had  been  advertised  in  the  Gazette. — II.  The  ad- 
vertisement in  the  Gazette  was  only  usual  or  common  • 
in  sales  by  public  roup,  and  not  required  by  the  Act 
in  sales  by  private  bargain.  The  concluding  part 
of  the  interlocutor,  therefore,  must  be  held  to  apply 
only  to  the  case  of  a  public  sale.  His  Grace  admit- 
ted that  the  advertisement  in  the  Gazette  was  more 
a  matter  of  form  than  of  practical  utility ;  and  that 
all  he  wished  was  that  the  sale  might  De  effectual, 
and  not  liable  to  after  challenge. 

The  Court  pronounced  this  interlocutor : 

**  Find  that  the  words  at  the  end  of  ibe  interlocutor  and  war* 
rtint  of  sale,  appointing  that  *  interlocutor  to  be  intimated  in  the 
Edinburgh  Gazette  in  common  form,*  arc  applicable  only  to  the 
case  of  a  public  sale  ;  and  aa  the  offer  of  the  said  landii  to  sale 
by  a  private  bargain  wan  advertised  in  the  several  newspapers, 
as  directed  by  aaid  interlocutor,  they  approve  of  the  sale,  and 
appoint  the  price  to  be  consigned  in  the  Bank  of  Scothind  as 
craved,  and  decern.*' 

First  Division For  Beattie,   6.   G.   Bell For  Duke  of 

Buccleuch,   Baillie. —  Wm.    Stewart  and  John    Gibson,  Juo., 
W.S.,  AgenU.— Sir  R.  Dundas,  Clerk.-.[J.  r.  D.] 

Uih  December  1832. 

No.  101.— Adak  Hoa  &  Grorob  Jounstone,  Pur^ 
suertf  V,  William  Brack,  Defender. 

Confusio  debit!  et  credtti — Heritable  Security — Trusts jf  party 
havimf  granted  to  another  an  heritable  9eeuritsf  over  hit  estate,'^ 
the  heritable  creditor  havingt  by  a  trustee,  pmrchaeed  tht  estate, 
and  paid  the  exerts  of  the  price  ooer  the  bondt  an</  having  there- 
after been  in/rft  on  a  disposition  by  his  trustee,  and  on  the  ui«- 
executed  procnratory  in  favour  of  the  latter  g  and  the  original 
debtor  and  seller  hnning  thereafter  served  hetr-at-taw  to  the  cre- 
ditor,  deeeaseil^-Hfld,  in  an  action  at  the  instance  cfthe  dispo- 
nee  to  the  estatr,  in  the  settlement  of  the  deceased  creditor,  to 
have  the  security  declared  extinguished,  that  confusio  operated 
against  the  heir-at-law ;  and  that  the  security  which  he  took  up 
as  heir  was  extinguished,  although  it  had  never  been  JbrmaUy 
discharged. 

On  the  22d  of  January  1812,  the  defender,  Brack, 
granted  an  heritable  bond  to  Virtue,  of  Jamaica,  for 
£1800.  Virtue  was  infeft  thereon  immediately.  Ou 
the  ISth  of  January  1813,  Brack  conveyed  the  lands,  , 
over  which  this  security  had  been  granted,  in  trust 
for  his  creditors.  The  trustees  were  immediately  in- 
feft, and  in  August  1814  sold  the  lands  (under  burden 
of  the  heritable  bond)  to  Johnif>tone,  who  acted  as  the 
factor  of  Virtue,  at  the  price  of  £26 1 0.  Johnstone  paid 
£810,  the  excess  of  the  price  above  £l  800,  and  then,  on 
the  narrative  of  the  ikctory,  &&,  conveyed  to  Virtue, 
who  was  infeft  in  1819  on  the  precept  in  favour  of  John- 
stone, the  disposition  to  whom  bore  a  stamp  duty  of  £1, 
15s.  In  April  1822,  Virtue  re-conveyed  the  property  in 
trust  to  Johnstone,  who  was  infeft  in  September  1824. 
Virtue,  by  an  English  will,  14t]i  February  1823  (with 
a  view  to  which  the  above  trust  was  constituted),  be- 


queathed the  property  to  Hog.  Virtue  died  in  De- 
cember 1823,  leaving  large  legacies  to  his  relations. 
Johnstone,  iu  implement  of  the  will,  conveyed  in  Oc- 
tober 1824,  to  Hog,  who  was  thereupon  infeft,  and 
obtained  a  confirmation  from  the  superior.  Both  the 
trust  in  fiivour  of,  and  the  conveyance  by  Johnstone, 
contained  the  usual  clauses,  and  in  particular,  clauses 
of  absolute  warrandice.  Brack  thereafter  expede  a 
general  service  as  heir-at-law  to  Virtue,  his  uncle,  and 
raised  a  redaction  of  the  trust,  from  which  action  the 
Court  and  House  of  Lords  assoilaied.  And  in  1831, 
Hog  and  Johnstone  brought  a  declarator  of  extinction 
of  the  heritable  security  for  £1800,  pleading — 1.  The 
late  Mr  Virtue,  the  creditor  in  the  bond,  having  sub- 
sequently become  proprietor  of  the  subjects,  over 
which  the  heritable  security  was  granted,  the  debt 
was  extinguished  confusione  in  his  person. — II.  The 
disposition  by  the  defender's  trustees  to  Mr  Johnstone, 
and  the  disposition  by  the  latter  to  the  late  Mr  Vir- 
tue, are  valid  and  effectual  deeds ;  but  granting  that 
they  were  otherwise,  it  is^'u^  tntu  to  the  defender  to 
plead  any  objection  to  them. — III.  Mr  Jobastone  hav- 
ing purchased  the  property  in  tru&t,  for  behoof  of  the 
late  M  r  Virtue,  as  stated  in  the  narrative  of  the  dis- 
position, the  stamp  upon  which  that  deed  is  extended 
is  the  sufficient  and  legal  stamp,  by  Act  55  Geo.  111., 
cap.  184. — IV.  The  objections  urged  by  the  defender 
to  the  dispositions  already  mentioned,  granting  that 
he  has  a  title  to  plead  them,  can  be  rendered  eliectual 
only  by  reduction,  and  do  not  therefore  form  au  avail- 
able defence  to  the  present  action. 

The  defender  pleaded— I.  Unless  there  waa  vested 
in  the  person  of  Mr  Virtue,  the  creditor  in  the  bond, 
a  valid  and  legal  right  to  the  land  burdened,  there 
could  be  no  cottcureus  debiii  rt  crediti,  so  as  to  extin- 
guish the  debt  cottfusione, — II.  The  dispositions  found- 
ed upon  by  the  pursuer,  said  to  be  dated  8tli  July 
1814,  and  22d  January  1819,  by  which  Mr  Virtue  is 
said  to  have  acquired  a  right  to  the  lands,  are  insuffi- 
cient to  give  any  legal  right.  1st,  Because  they  are 
both  of  them  erased  tit  iubUanticdibus,  And,  2d,  Be- 
cause the  disposition  of  22d  January  1819  is  null  and 
void,  and  can.  bear  no  faith  in  judgment,  from  not 
being  duly  stamped. — 111.  The  infeftment  by  which 
Mr  virtue  is  said  to  have  completed  his  title  to  the 
lands  m  question  is  defective' and  Inept,  because  it  was 
given  in  virtue  of  a  disposition  and  precept  of  sasine 
which  contained  authority  for  infefting  a  totally  dif- 
ferent person.-^!  V.  Even  though  Mr  Virtue's  right 
to  the  property  be  oonsidered  valid  and  effectual,  atill 
as  he  had  not  destroyed  or  cancelled  the  bond,  but 
allowed  it  to  remain  in  the  bauds  of  his  factor,  it  is 
to  be  presumed  that  he  intended  it  to  revive  an  a  bur- 
den on  the  lands,  and  to  be  the  share  of  his  fortune 
allotted  to  the  defender. — V.  The  forgoing  objec- 
tions to  Mr  Virtues  title,  and  consequently  to  the 
pursuers,  are  pleadable  by  exception  to  the  present 
action,  on  acc(»unt  of  their  ex  fade  irregularities  and 
defects,  and  it  is  not  necessary  for  the  defender  to 
bring  a  formal  reduction  of  these  titles.  At  all  events, 
he  is  entitled  to  raise  a  process  of  reduction  of  the 
said  titles,  and  if  considered  necessary,  or  insisted  in, 
he  craves  the  present  action  to  be  sisted  until  he  shall 
raise  the  said  process  of  reduction. 
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«  The  Lord  Onltffwry  (15tb  June  188SS,)  Imving  resamed 
ronnderitioii  of  the  debate,  and  advined  the  cause— Kepela  the 
defences,  and  finds  and  declares,  authorizes,  ordains,  and  decerns 
in  terms  of  the  conclusion  of  the  libel ;  finds  the  defender  liable 
to  the  pursuer  in  the  expenses  of  process ;  allows  an  account 
thereof  to  be  ffiren  in,  and  remits  the  same  when  given  in  to  the 
auditor  to  be  taxed  and  report. — Note, — Although  it  may  be  true 
thnt  the  rase  of  Ramsay  sgainst  the  Bank  of  Scotland,  Idth 
June  1 729,  was  not  properly  a  case  of  extinction  eonfutione,  and 
although    Robertson  sgainn  Davidson,  27th  November  1751, 
jshnuld  be  a  ra.^  which  requires  to  be  reconsidered,  it  cannot  be 
disputed  that,  by  the  law  of  Scotland,  debts  are  extinguished  coi^ 
fysione  when  the  same  person  becomes  both  debtor  and  creditor. 
Er^kine,  B.  1 1 1.,  tit.  4,  sec.  2S.     This  doctrine  was  lately  applied 
in  a  case  where  an  uncle  having  bound  himself  in  his  nephew's 
eontract  of  marritige,  to  pHy  ;C5000  at  the  first  term  after  his 
death,  and  having  thereafter  executed  an  entail  of  one  estate, 
and  a  disposition  in  fee-simple  of  another  estate  and  moveables 
in  favour  of  the  nephew,  it  was  found  that  the  subsequent  assig- 
nation of  the  debt  under  the  marriaire -con tract  (which,  as  an 
entailer's  debt«  was  reckoned  an  excellent  security)  to  an  oneroua 
creditor  by  the  nephew,  was  not  good  against  the  subsequent  heir 
of  entail,  because  it  was  extinguished  confittion^  in  the  nephew's 
person,  who  was  both  creditor  and  debtor,  having  succeeded  in 
fev-simple,  was  nniver^l  representative  of  his  uncle. — Sir  Wil. 
liam  Furlies  and  Company  against  Lord  Duncan,  18th   Novem- 
ber 1 802.     The  esse  is  different  if  the  creditor  does  not  become 
full  debtor,  or  debtor  without  relief;  if,  for  instance,  he  only 
attain*  the  character  of  beir-apparent,  or  is  an  heir  of  entail. 
In  the  first  case  there  is  no  proper  representative  of  the  debtor : 
in  the  latter  the  obligation  is  only  dormant  during  the  coinci- 
dence of  the  two  characters,  but  revives  on  this  ceasing.     How- 
ever,  where  a  debt  against  an  estate  is  acquired  by  an  heir,  and 
where  of  course  the  con/nno  does  not  operate,  yet  if  it  has  been 
either  in  whole  or  in  part  paid  out  of  the  rents  of  the  deceased 
debtor's  estate,  the  debt  is  extinguished  in  so  far  as  such  payment 
goes. — Earl  of  Dalboosie,  Idth  February  1713,  Forbes.     Now 
here  Brack,  by  bond  over  his  estate,  owed  Virtue  ;€  1800.     In 
1814  a  trustee  for  Virtue  purchases  the  estate  for  J^26I0,  and 
in  settling  for  the  price  with  Brack,  the  above  bond,  with  the 
interest  due  upon  it,  is  deducted.     In  1819  Virtue  is  infeft  in  the 
lands  in  virtue  of  a  disposition  from  the  trustee  and  assignation 
to  the  unexecuted  procuratory  in  his  favour.     In  this  situation, 
00  hia  death  in  1823,  although  the  bond  was  not  formally  dis- 
charged, it  did  not  remain  a  subsisting  incumbrance  upon  the 
lands  (which  he  had  conveyed  to  the  pursuer),  to  betaken  up  by 
service  bv  his  heir>at-law.     In  fact,  it  had  been  paid  out  of  the 
estate,  which  was  the  proper  debtor  at  the  settlement  for  the 
price.     The  objections  to  the  stamp  used  in  the  disposition  to 
Virtue,  and  to  the  sasine  in  his  favour,  are  not  sufficient  to  pre- 
vent  the  principle  of  con/iuio  from  operating  in  this  case." 

Brack  reclaimed, — bot  the  Court  ananimously  ad- 
hered. 

A  uthorities  for  Defender. — Gibson  t>.  Wulker,  1 6th  June  1 809 ; 
Fae.  Coll.,  affirmed  in  the  House  of  Lords.     Dovv*a  Rep.  Vol. 

11.  p.  270.  55  Geo.  III.,  c.  184;  5th  William  and  Mary.  c. 
21 ;  9  and  10  William  III.,  c.  25;  23  Geo.  III.,  c.  58;  37  Geo. 
III.,  c^  19;  48  Geo.  IIL,  c.  149.     Mackintosh  v.  Grant,   M^y 

12,  1831.  Kohbt>.  Forrest,  May  29,  1830,  House  of  Lords, 
October  3,  1831.  Brskine  III.,  4,  27.  Grindley,  28th  Feb- 
ni'iry  1829. 

Second  Division.«-Lord  Ordinary,  Medwyn. — JcL  More, 
Baillie. — /tU,  Rutfaerfurd,  Milne. — James  Hatton,  W.S.,  and 
Alex.  Douglas,  W.  S.,  Ageiits.*.Mr  Holland,  aerk.~[2\  C] 

11//I  December  1832. 

No.  102. — James  Adam,  Peiitianer,  v.  Robert 
AiTKBN*  &c.,  Respondents, 

Agent  and  Dient-^  Accounts— Act  of  Sederunt,  6th  February' 
1806— 'HtfCrf,   that  a  tummnrff  applieation  under  tbg   Act   of 
Sederunt,  6ih  Feffruartf  1806y  bjf  an  agents  agaiwU  the  trustee  on 
an  estate  which  had  been  aequeUrated  on  two  petitions,  one  by 
the  bankrupts,  the  other  by  the  employer  of  the  a^ent,Jitr  payment 


iff  his  account  of  expenses  In  making  the  appiieation  on  the  part 
of  the  creditor,  was  not  c**mpetent,'-''emptoyment  and  liaiUity 
being  denied  oa  the  ftart  of  the  trustee. 

•Tamea  Adam,  W.S.,  waa  employed  by  Donglas  to 
obtain  ffeqiif>stration  of  James  and  Allan  Scott.  On 
the  day  on  which  be  presented  the  petition,  the  8cott9 
themselves  also  petitioned  in  a  different  Division  of  the 
Court.  The  two  petitions  were  conjoined.  The  trus* 
tee  on  the  estate  declined  payment  of  the  expenses  of 
the  former  petition.  And  in  consequence,  Adam  pe« 
titioned  the  Court,  2 1st  November  1832,  under  the 
Act  of  Sederunt,  6th  February  1806,  for  a  remit  to 
the  auditor,  to  have  his  account  taxed  and  paid.  The 
trustee,  &c.,  gave  in  answers,  stating,  That  Adam  had 
applied  to  the  Scotts  for  leave  to  obtain  sequestra* 
tion,  but  had  been  refused  :  That  the  petition  of 
Douglas  had  been  presented,  in  spite  of  information 
that  written  instructions  were  given  for  a  petition  by 
the  Scotts  tliemselves :  That  tlie  application  under  the 
Act  of  Sederunt  was  incompetent,  inasmuch  as  it  was 
directed,  not  against  Douglas,  the  employer  of  Adam, 
but  against  the  trustee  and  against  others,  creditors, 
who  had  never  employed  him ;  and  that  even  against 
Douglas,  if  in  Court,  he  could  have  no  claim,  inasmuch 
as  the  proceedings  were  uncalled  for,  and  useless  to 
any  boay.  At  advising,  the  petitioner  pleaded,  inter 
alia^  that  the  application  was  not  incompetent,  even 
supposing  the  employment  denied. 

The  Lord  Jus'ice-Cterk  thought,  that  if  the  terms  of  the  Act  of 
Sederunt  were  attended  to,  there  was  no  difficulty  in  the  case. 
For  the  Act  clearly  went  upon  the  principle,  that  the  agent  and 
client  were  parties  litigfiting  before  the  Court,  and  that  there  ex- 
isted no  doubt  that  the  one  was  liable  to  the  other.  Now,  here, 
the  very  first  statement  of  the  respondents  was,  that,  employ  him 
who  might,  they  had  not  employed  the  petitioner.  So  that  the 
claim  must  be  constituted  before  any  applicntion  could  be  made. 
The  Court  could  not  inquire  into  matters  in  this  form,  where 
both  the  employment  and  the  liability  were  denied. 

Lord  Meadowbank  was  clear,  that  if  the  construction  put  upon 
the  Act  of  Sederunt  by  the  petitioner  was  the  right  one,  their 
predecessors  h«id  gone  much  beyoud  their  powers,  in  framing 
such  an  Act  of  Sederunt 

iMnt  Crinftbfiie  remarked,  that  the  same  person  was  appointed 
trustee,  in  consequence  of  both  applications.     If  one  of  those 
applications  bad  been  improperly  made,  the  estate  would  not  be^ 
liable  in  the  expenses  of  it.     Here  the  liability  was  disputed. ' 
And  if  so,  on  what  ground  could  the  account  be  audited?    No 
decree  could  go  out. 

The  Court  dismissed  the  application  as  incompetent. 

Authorities  for  Re;:pondents. — Tborlmm,  17th  June  1825; 
Sh.  IV.  101.  Malcolm,  5th  July  1825;  Sh.  IV.  138.  Fisher, 
25th  June  1828. 

•   Second   Division. — Act,  Jameson,  Wilson AH,   Cuning- 

hame.— James  Adam,  W.S.,and  George  Dunlop,  W.S.,  Agents. 
-^Mr  Roliaud,  Clerk.^L'^*  C.] 

nth  December  ISS2. 

No.  103. — Thomas  Thomson,  Purtuer^v.  Alexakder 

Cum  MING,  Defender. 

Process— Reponing — Expenses — The  Court  having  remitted  to 
repone  against  an  interlocutor  in  default  of  defences^  on  payment 
of  such  expenses,  if  anyt  as  the  Lord  Ordinary  might  see  reason^ 
able;  and  the  Lord  Ordinary,  after  hearing  parlies,  having 
awarded  none  hoc  statu — The  Court,  on  a  reclaiming  note  against 
his  lait  judgment,  refused  to  interfere. 

In  this  cause,  the  following  interlocutors  were  pro- 
nounced : — 
"  16/*  June  1832.— The  Lord  Ordinary,  in  respect  no  de- 
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fenceii  have  beeti  ]<Mlg«d»  decerns  in  terms  of  the  conclusions  of 
the  libel,  us  re«tricted  by  the  foregoing  minute." 

**dr/  ./u/y  183-2.— The  Lords  remit  to  I,iord  Msekemne,  in 
place  of  Lord  Ordinary,  to  re}X>ne  the  defender  against  the  in- 
terlocutor complained  uf,  on  payment  of  such  expenses,  if  any,  u 
to  his  Lordship  may  seem  reasonable." 

'*  Ihh  July  1832.— The  Lord  Ordinary  having  heard  counsel 
for  the  parties,  reponed  the  defender  against  the  interlocutor  of 
]  6th  June  last,  but  finds  no  expenses  due  hoe  Miaiu  ;  f  uood  uUni, 
remits  the  cause  to  the  jury-roU." 

A^inst  the  last  of  these,  Thomson  redaimedy  prajr- 

ing  the  Court  to  recal  it,  and 

**  award  such  expenses  as  were  incurred  in  consequence  of  the 
defender's  failure  to  lodge  defences." 

At  adviaing, 

The  Lord  Justice- Clerk  observed,  that  the  Lord  Ordinary  had 
power  given  to  him  by  the  Court,  to  award  such  expenses  as  he 
saw  to  be  reasonable.  The  parties  had  thereafter  been  heard 
before  him.  He  bad  pronounced  an  interlocutor  on  the  subject, 
and  the  Court  could  not  interfere.  There  was  no  such  in- 
stance of  interference  on  record. 

Lord  Meadowbank  thought,  that  any  interference  on  the  part  of 
the  Court  would  be  pessimi  exemjflL 

The  Court  refused  the  note,  with  the  expense  of  the 

appearance. 

Second  Division — Lords  Ordinary,  Fullerton  and  Mackenzie. 

— jict,  Neaves Jit.  A.  M'Neill. — John  Cullen,  W.S.,  and 

John  Henderson,  S.S.C.,  Agents. — Mr  Thomson,  Clerk.— 
Lr.  C] 

I2lh  December  1832. 

No.  104f.^-RoBeRT  Whitehead*  Advocator^  v.  Wil- 
liam Elder  and  Others,  Respondents. 

Process — Record,  Opening  up  of — A  parl^,  in  defence  againsi 
an  action  for  an  a^ent*s  account,  Having  pleaded  in  the  Inferior 
Court  the  single  plea  of  prescription  ;  and  thereafteri  the  matter 
having  been  referred  to  his  oath  ;  and  he  having  deponed  that  the 
account  was  compensated  by  counter-claims ;  and  tlte  Inferior 
Judge  having  held  tlte  plea  of  compensation  extrinsic,  and  decided 
against  him — Held  competent  to  open  vp  the  record,  vpon  pay- 
ment of  expenses,  to  the  effect  of  allowing  the  defender  to  state  the 
pleas  of  compensation  and  non-taxation,  previously  omitted. 

The  respondents,  executors  of  the  late  John  Granger, 
W.S.,  who  died  in  the  year  1828,  brought  an  action 
before  the  Sheriff  of  Lanarkshire,  22d  November  1830, 
against  the  advocator,  for  payment  of  certain  profes- 
sional accounts,  alleged  to  nave  been  due  to  Granger. 
In  defence,  the  onlj/  plea  in  law  stated  was,  that  the 
accounts  were  prescribed,  and  that  resting-owing  could 
be  proved  only  by  the  writ  or  oath  of  the  advocator. 
The  pursuers  gave  in  replies,  in  which  they  made  a 
reference  to  oath.  Upon  these  pleadings,  the  record 
was  closed  in  the  Inferior  Court ;  and  the  Sheriff,  on 
25th  March  1831,  sustained 

**  the  reference  to  the  defenders  oath,  of  the  constitution  and 
subsistence  of  the  debt;  appoints  him  within  ten  days  to  appear 
and  depone." 

His  deposition  was  accordingly  taken,  when  he  ad- 
mitted the  constitution  of  the  debt,  and  that  he  never 
hAd  paid  it  in  money, 

"  because  he  (  Granger)  was  owing  the  deponent  more  than  the 
amount  of  it :  That  the  deponent  sent  the  particulars,  or  a  state- 
ment of  his  counter-claim  against  Mr  Granger  to  Mr  John  Han- 
nay,  Writer  to  the  Signet,  agent  for  Mr  Granger's  executors,  the 
pursuers  of  this  action,  and  to  that  statement  the  deponent  refers. 
Depones,  That  he  has  paid  no  part  of  the  account  nbelled  on  in 
cash,  either  to  the  late  Mr  Granger,  or  to  his  ezecntors,  or  t^ir 
agent.  Interro^gated  by  the  commisaioner,  depones,  That  the 
account  libelled  on  is  more  than  overpaid  by  the  furnishings    | 


which  the  deponent  made  to  Mr  Granger's  dsmilyt  or  those  who 
had  the  charge  of  bis  house,  by  his  instructions,  and  which  are 
detailed  io,  and  will  appear  from  aaid  statement.** 

Upon  advising  this  oath,  and  minutes  lodged  on  its 
import,  the  Sheriff-substitute,  on  lOtli  June  1831, 
found  the  quality  adjected  extrinsic,  and  decerned 
against  the  advocator,  with  expenses.  This  judgment 
was  adhered  to,  upon  an  appeal  to  the  Sheriff,  who 
added  this 

'*  Note, — If  the  defender  had  objected  to  the  rate  of  charges, 
the  accounts  (of  Mr  Graoger)  would  have  been  sent  to  be  taxed  by 
the  auditor  of  the  Court  of  Session,  before  pronouncing  decree." 

The  present  advocation  was  then  presented,  when 
the  advocator,  inter  alia,  pleaded — I.  That  he  was  en- 
titled to  show  that  his  counter-claims  were  well  found- 
ed, and  to  have  the  record  in  the  Inferior  Court  open- 
ed up,  to  the  effect  of  allowing  him  to  state  upon  record 
the  facts  and  pleas  applicable  to  such  couater-claims. 
«-II.  That  he  was  also  entitled  to  have  it  opened  op, 
to  the  effect  of  stating  his  objection  to  the  acooont 
sued  for  not  havins*  been  taxed.  The  respondents 
opposed  this — pleading,  I.  It  is  incompetent,  after  a 
proof  has  been  led  and  concluded,  and  the  cause  ex-, 
hausted  by  a  reference  to  oath,  to  open  op  a  record.— 
II.  It  is  not  imperative  on  an  Inferior  Judge  to  nH 
mit  the  accounts  of  a  writer  to  the  Signet,  when  sued 
for,  to  the  auditor  to  tax,  when  no  such  remit  is  ask- 
ed by  the  defender,  previous  to  closing  the  record. 

The  Lord  Ordinary,  on  iSth  November  lb32, 

'*  Having  heard  counsel  for  the  parties  on  the  competency  of 
opening  up  the  inferior  Court  record,  and  having  considered  the 
said  record,  and  whole  process— Authorises  the  record  to  be 
opened  up,  to  the  effect  of  allowing  the  advocator  to  state  his 
(naims  of  compensation  against  Mr  Granger's  accounts,  and  also 
his  objection  that  those  accounts  were  not  taxed,  but  that  only 
on  condition  of  the  advocator  previously  paying  to  the  respon* 
dents  all  the  expenses  incurred  by  them  in  the  Inferior  Court, 
and  decerns." 

Upon  advising  a  reclaiming  note,  the  Court  adiiered. 

First  Division. — Lord  Ordinary,  Corehouse. — jtci.  W.  Bell. 
— Alt.  Whigham.— Lockhart,  Uimter  &  Whitehead,  and  John 
Hannay,  W.S.,  Agents.— Sir  R.  Dundas,  Clerk.^[J.  ir.J9.] 

iSth  December  18S2. 

No.  105. — Alexander  M'Farlame,  Stispender,  v. 

John  Young,  Charger. 

Possession — Lease — Circumstanett  in  which  a  tenanit  vho  had 
entered  into  possession  of  a  hiU  pasture,  alleged  to  be  inctuded  its 
his  lease,  was  found  entitled  to  interdict  an  a<(joining  tenantfrom 
pasturing  there,  who  alleged  that  he  had  a  similar  right  under  a 
verbal  lease. 

This  was  a  very  special  case,  involving  no  point  of 
law.  M'Farlane,  a  tenant  of  a  farm  under  Sir  6eoi^ 
Stewart  of  Grandtully,  took  a  lease  for  15  years,  from 
Whitsunday  1827,  (at  which  term  the  lease  of  his  for- 
mer fiarm  expired,)  of  the  north-west  farm  of  Obney. 
Young  took  a  lease  for  the  same  endurance,  of  the 
south-east  farm  of  Obney.  There  was  no  written 
lease  or  missives  in  regard  to  M'Farlane.  And  al- 
thouffh  there  was  a  writing,  containing  the  coilditions 
of  Young's  lease,  it  contained  no  specifioition  of  the 
number  of  acres  let.  There  was  a  piece  of  hill  pastnre, 
which,  under  the  former  leases,  had  been  nearly  divided 
between  these  two  farms,  and  occupied  by  the  tenants 
accordingly.  Both  tenants  entered  into  possession, 
but  in  Movember  1827;  Young  applied  for  an  inter- 
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diet  against  M'Farlane,  on  the  ground  that  his  rattle 
had  trespassed  on  part  of  the  hill  pasture  included  in 
the  verbal  lease  to  Young.  M'Farlane  lodged  answers, 
denying  that  the  ground  was  included  in  Young*a 
lease,  and  maintaining,  that  it  was  part  of  his,  M'Far* 
lane*s.  Tlie  Sheriff  first  granted  the  interdict,  and, 
after  a  long  proof,  declared  tliat  interdict  perpetual, 
and  found  M^Farlane  liable  in  expenses.  A  Dili  of 
suspension  baring  been  presented  and  passed,  and  the 
letters  expede,  the  Lord  Ordinary,  ou  10th  July  1832, 
pronounced  tbia  inf^rlocdtor  :^-> 

*'  Having  beard  parties'  procurators,  and  considered  the  closed 

ncovd  and  proofs  Finds  that  the  action  in  the  Inferior  Court 

was  origiaally  brought  by  the  respondent  John  Young,  for  tbe 

purpose  of  iflteidicCin^tbe  advocator,  Alexander  M*Farlane,  from 

occupying  a  eertain  piece  of  pasture  ground  claimed  by  the  said 

John  Voung,  as  included  in  his  lease  from  Sir  George  Stewart 

orGfaDrftdlly  $— that  the  advocator,  in  his  aBs%\<er8  to  the  petition, 

naintaiiie^  that  the  pasture  groand  in  question  formed  part  of 

tlte  groand  let  to  him  fay  the  said  Sir  George  Stewart,  and  craved 

that  the  landlord  should  be  made  a  party  to  the  action  ; — that  in 

consequence  of  this  demand,  diligence  was  granted  for  citing  Sir 

George  Stewart,  who  was  sisted  as  a  party  accordingly ;  and  on 

hi9  death,  the  advocator  raised  a  eommons  of  transference  against 

the  otber  respondeat.  Sir  John  Stewart :  Finds  that  the  pro- 

prietor,  so  made  a  party  to  the  original  action,  concurred  with 

the  other  respondent,  John  Young,  in  defending  bis  possession, 

aod  in  denying  that  the  pasture  ground  had  been  let  to  the  ad- 

▼ocator:  Finds  it  proved  that  the  respondent  Young,  whose 

}»se  commenced  at  Whitsunday  18*27,  entered  into  possession 

of  the  ground  in  dispute  al  that  term  :  Finds  it  not  proved  that 

the  advocator,  whose  alleged  lease  commenced  at  the  same  term, 

attempted  to  disturb  the  respondent's  occupation  of  the  said 

l?round  till  the  end  of  autumn  t827:   Finds  that  the  advocator 

holds  no  written  lease,  and  finds  it  not  proved  that  the  ground  in 

d:<pute  was  let  to  the  advocator ;  and  therefore  repels  the  reasons 

of  suspension ;  finds  the  letters  orderiy  proceeded,  and  decerns; 

iiods  the  suspender  liable  in  expenses,'*  fkc 

At  advising  a  reclaiming  note  for  the  suspender,  the 
Coort  adhered. 

First  Division. — Lord  Ordinary,  FuUertoa. — Jet.  Kcdy, 
ThofDtoD.*^^lft.  Camngbame,  A.  Maconochie.<^R.  Anderson, 
W.E.,  and  Walker,  Kichardson,  and  Melville,  W.S.,  Agents.-* 
Sir  a  Dundas,  Clerk [/.  m  D.] 

13M  December  iSSi. 

No.  I06.«-JoHN  Hood,  Suspender,  v„  Evan  Baxllie> 

Charger* 

Arbitration^  Oversman — Two  jntrtUt  hoeing  entered  into  aeub* 
miMota  of  ail  claims  and  t1i<pules  betwetiu  them  to  two  arbUerh  Vfiih 
poiter  to  tat^  all  manner  of /trobeUiont  and  to  choose  an  oversman 
in  ease  tfdifiriitg  in  opinion ;  and  the  arUten  having  aHofoed  a 
ffrooft  hut  differed  in  opinion  at  to  the  effect  of  it,  and  devolved 
ifie  submission  btf  a  minute^  mertiy  kigfted  by  the  arbiierst  vithout 
witnesses ;  and  the  oversman  having  aUo\oed  6n  addilionol  proof 
andt  after  twice  prorogating  thetubnnssion%  pronounced  a  decreet'^ 
ai^tral  injhvowr  of  one  of  the  parties ;  and  also  having  decerned 
in  name  of  the  agent,  and  of  the  clerk  to  the  submission,  Jbr  their 
respective  expenses,  and  itutuded  tikemse  a  deeerniture  in  favour 
*>fone  not  nominatim  a  party  to  the  submission— Held,  in  a  sus* 
pension  of  a  charge  on  the  decreet'^trbitral,  that  as  the  decreet 
>«f  ex  facie  regular,  the  mode  of  devolution  of  the  iubmisHon, 
and  the  subsequent  proceedings  of  the  oversman,  above  detailed 
(atthaugh  deserving  attention  in  u  reduction  of  the  decreet  J, 
vers  not  sufficient  grounds  for  suspension, 

Evan  Baillie,  the  charger,  had  several  transactions 
with  the  suspender,  who  was  factor  on  theestate  of  Glen-* 
garry,  regarding  the  purchase  of  wood  growing  opon 
tiiat  estate,  in  the  year  1825,  and  subsequent  years. 
Having  conceived  that  the  bnrgain  had  not  been  im- 


{)1emented  by  the  suspender,  the  chai-ger  made  a  clainf 
of  damages  on  various  grounds;  but  with  a  view  to 
settle  the  diJOFercnt  disputes,  a  submission  was  entered 
into  in  1830,  by  which  these  two  parties 

'*  submitted  and  referred,  and  hereby  submit  and  refer  all  dc- 
mnnds,  claims,  disputes,  questions,  and  differences  depending  nnd 
subsisting  between  them  relative  to  all  bargains  and  transactions 
between  the  deceased  Colonel  Alexander  Ronaldson  Macdonald 
of  Glengarry  and  Clanronald,  and  the  said  Evan  Baillie,  or  be- 
tween the  said  John  Ilood,  Esq.  and  the  said  Evan  Baillie, 
about  woods  bought  by  the  lattt;r,  on  the  estate  of  Glengany, 
and  also  all  other  matters  and  transactions  whatsoever  arising 
from  the  sale  and  purchase  of  the  said  woods  or  otherwise,  be- 
tween the  said  parties,  to  the  amicable  decision,  final  sentence, 
and  decreet-arbitral  to  be  pronounced  by  Mr  Robeit  Sinclair  at 
Borlum  of  Urquhart,  and  Mr  Alexander  Sinclair  at  Scorguie,  on 
the  estate  of  Muirtown,  arbiters  mutually  chosen  by  the  suid 
parties ;  with  power  to  the  said  arbiters  to  name  and  appoint  un 
oversman,  in  case  of  difference  In  opinion  between  tbcm«  and  ahd 
with  power  to  the  said  arbiters  to  receive  the  claims  of  parlies, 
take  all  manner  of  probation  they  may  think  necessary,  either  by 
writ,  witnesses,  or  oath  of  party,  or  lor  determining  the  matters 
hereby  submitted — to  hear  the  parties  thereon ;  and  further,  with 
full  power  to  the  said  arbiters  to  find  either  party  liable  in  the 
expense  of  this  deed  of  submission,  and  to  decern  therefor,  and 
also  to  award  to  either  party  the  expenses  to  he  incurred  by  him 
in  the  course  of  the  said  submission,  and  for  that  purpose  td 
audit  and  tax  the  accounts  of  said  expenses,  end  whatever  the 
aaid  arbiters,  or  in  case  of  their  not  agreeing  in  opinion,  the 
oversman  to  be  appointed  by  them  aforesaid,  shall  determine  iii 
the  premises  by  decreet-arbitral  to  be  pronounced  by  the  said 
arbiters,  or  by  the  said  oversman  betwixt  and  the  day  of 

next  to  come,  or  on  or  before  any  other  day  td 
which  they  shall  prorcfgate  this  submission,  which  they  are  here-* 
by  empowered  to  do  at  pleasure." 

The  arbiters  accepted  the  submission,  aod  allowed 
a  proof,  which  was  accordingly  led ;  hut  having  difibred 
in  opinion,  the  arbiters,  on  22d  Jnl^  18S0,  by  a  mi- 
nute signed  merely  bv  the  arbiters,  without  witnessesi 
devolved  the  submission  upon 

*<  Alexander  Mackenzie,  Esq.  of  Woodside,  writer  in  Tnvemes:?, 
as  oversman,  for  determining  the  matter  submitted  by  the  parties, 
conform  to  the  said  submission.*' 

Mr  Mackenzie  accepted  of  the  devolution  ;  and  after 
considering  the  proceedings,  he  ordered  a  proof  iif 
regard  to  certain  matters  not  noticed  by  the  arbiters. 
He  also,  on  3d  February  1831,  and  1st  February  1832, 
prorogated  the  submission  by  holograph  minutes  on 
the  back  thereof,  subscribed  before  witnesses ;  and  on 
28th  July  1832,  after  the  additional  proof  had  been 
concluded,  he  pronounced  his  final  decreet-arbitral, 
which  was  ex  facie  perfectly  formal.  It  contained  a 
variety  of  special  findings ;  and,  inter  alia^  one  in  re- 
gard to  an  alleged  transaction  in  the  year  1823,  and 
concluded  by  decerning  against  the  suspender  for 

"  the  sum  of  £\SO  Sterling,  in  full  of  the  timber,  staves,  mill- 
machinery,  and  otber  moveables  left  by  him  as  aforesaid,  and  in 
full  of  injuries  and  damages  sttstained  by  Uie  said  Evan  Baillie, 
in  conseauence  of  the  said  John  Hood*a  illegal  and  improper  con« 
duct  in  the  premises,  and  for  the  loss  sustained  by  the  said  Evan 
Baillie  in  consequence  thereof;  to  which  sum  of  jCI50  Sterling 
he  modified  and  restricted  the  whole  of  his  losses,  claims,  and  de- 
mands about  woods,  and  all  other  matters  and  transactions  between 
the  parties,  as  mentioned  in  tiie  submission :  He  further  found  the 
said  John  Hood,  for  himself  and  as  factor  foresaid,  liable  in  the 
sum  of  £5,  8.  4.  Sterling,  for  the  expenses  of  John  Ledingham, 
solicitor  in  Inverness,  in  the  process  against  Linn,  the  said  John 
Hood  being  the  cause  of  that  process,  and  having  latterly  taken 
it  upon  himself,  as  therein  mentioned ;  and  he  decerned  and  or- 
dained the  said  John  Hood,  for  himself  and  as  factor  foresaid, 
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to  make  }Miyiiient  to  the  mid  Evan  BaiUie  of  the  foremid  sum 
o£  £}50  Sterling,  with  the  legal  interest  thereof  from  the  date 
of  the  said  decreet-arbitral  till  payment ;  and  he  likewise  de- 
cerned and  ordained  the  said  John  Hood  to  make  payment  to 
Donald  M'Lennan,  writer  in  Inverness,  derk  to  the  submission, 
for  behoof  of  the  said  John  Ledingham,  of  the  foresaid  sum  of 
£5t  8. 4.  Sterling,  with  the  legal  interest  thereof  from  the  date 
of  the  said  decreet-arbitral  till  payment.** 

There  was  also  a  decerniture  for  tlie  expense  of  the 
subniiitsion  and  clerk's  fees,  in  favour  of  their  a^rent  and 
clerk  respectively.  A  charge  having  been  given  for 
these  sums,  the  present  bill  of  suspension  was  presented; 
and  the  suspenaer  also  libelled  a  summons  of  reduction, 
proceeding  upon  the  same  grounds,  and  among  others, 
that,  I.  'Fhe  transaction  in  1823  was  not  one  of  the 
points snbmitted. — lI.Thedevohition  was  invalid,  in  re- 
spect the  minute  was  not  signed  before  witnesses,  and 
did  not  mention  the  writer*s  nume  and  designation. — 
III.  The  oversman  had  no  power  to  order  a  proof, 
additional  to  that  led  before  the  arbiters, — the  sub- 
mission giving  power  only  to  the  arbiters^  and  not  to 
the  oversman,  to  allow  any  proof  at  all. — IV.  Nei- 
ther had  the  oversman  power  to  prorogate  the  sub- 
mission, nor  to  decern  for  the  expenses  of  the  sub- 
inission, — such  power  being  confined  to  the  arbiters. 
At  any  rate,  it  was  incompetent  to  give  decree  in 
name  of  the  agent  and  clerk.  —  V.  The  oversman 
refused  to  allow  the  suspender  to  be  heard. — VI. 
The  decree-arbitral  was  against  evidence. — VII.  It 
was  ultra  vires  to  decern  for  payment  to  Ledingham 
of  any  sum,  in  respect  he  was  no  party  to  the  strb- 
mission.  1  he  charger  contended — That,  I.  The  de- 
cree-arbitral being  ex  facie  perfectly  formal,  it  could 
not  be  objected  to  by  suspension,  nor  even  by  reduc- 
tion, except  on  the  ground  of  bribery,  corrnption,  or 
falsehood. — II.  A  minute  devolving  a  submission,  does 
not  require  the  solemnities  of  a  regular  deed« — IH. 
The  oversman  bad  power  to  allow  additional  proof, 
and  also  to  prorogate  the  submission. — IV.  It  was 
perfectly  competent  to  decern  for  the  expenses  in 
name  of  the  Ag<^nt,  and  of  the  clerk  to  the  submission 
respectively,  tlie  latter  having  been  regularly  appoint- 
ed oy  a  minute  of  the  oversman. — V.  It  was  denied 
that  decree  had  been  given  in  favour  of  any  party  not 
entitled  under  the  submission  to  such  decree. — VI. 
All  the  other  averments  were  also  denied. 

The  Lord  Ordinary,  on  23d  November  1832,  pro- 
nounced the  following  interlocutor: — 

"  Having  affain  considered  this  bill,  with  the  answers  and  pro- 
ductions, and  oaving  beard  parties*  procurators — In  respect  thut 
the  charge  is  given  on  a  registered  decreet-arbitral,  and  that 
there  are  no  clear  and  sufficient  grounds  of  suspension  inferring 
nullity  ex  facie  of  the  decreet,  Finds  that  the  charge  ought  not 
to  be  suspended,  provided  security  be  given  for  repetition  of  the 
money  charged  for,  in  the  event  of  the  said  decreet  being,  re- 
duced. But  in  respect  that  a  summons  of  reduction,  duly  sig- 
neted,  has  been  exhibited,  and  a  printed  copy  thereof  produced, 
and  that  it  is  stated  to  be  in  eursu  of  being  executed ;  and  far- 
ther, in  respect  that  the  chaiiger  has  expressly  stated  that  he  is 
in  very  difficult  circumstances,  while  it  appears  to  the  Lord  Or- 
dinary that  some  of  the  grounds  of  reduction  may  in  such  a  pro- 
cess deserve  serious  consideration,  Finds  that  caution  ought  to 
be  found  to  the  effect  above  expressed,  before  the  money 
charged  for  shall  be  paid :  1  herefore,  on  the  charger  finding 
caution  for  repetition,  in  the  event  of  the  decreet-arbitral  being 
reduced,  refuses  the  bill.  Finds  expenses  due,  and  remits  the 
account,  when  lodged,  to  the  auditor  to  be  taxed ;  but  prohibits 
the  clerk  from  issuing  the  certificate  of  refusal  until  such  cau- 


tion shall  have  been  found. — Note. — The  plea  as  to  the  power 
of  the  oversman' to  prorogate,  is  evidently  groundless.  The 
question  as  to  the  form  of  the  devolution  and  the  power  of  the 
oversman  to  take  further  proof,  may  require  attention;  and 
though  the  terms  of  the  submission  are  very  broad,  a  case  may 
be  made  out  in  a  record  upon  the  fair  substance,  and  bona  Jides 
of  the  arbitration,  if  the  party  was  allowed  to  go  hacic  on  old 
transactions,  which  were  not  then  in  dispute  and  not  thought  of, 
when  the  submission  was  entered  into.  The  Lord  Ordinary 
must  say,  that  he  is  not  without  some  fear  that  there  may  pos- 
sibly be  ground  for  this  complaint,  though  be  thinks  that  it  can- 
not be  gone  into  in  a  suspension.** 

The  suspender  having  reclaimed.    At  advising. 

Lord  Craigie, — I  see  no  ground  for  altering  the  interiocotor. 

Lord  ^rr/grvi^.— Nor  I.  The  terms  of  the  submission  are 
exceedingly  broad — broad  enough  to  cover  all  questions,  no  met- 
ter  bow  far  back  between  the  parties.  And  as  to  the  oversman, 
he  just  comes  in  place  of  the  arbiters,  and  is  entitled  to  do  all 
that  they  could  do. 

Lord  Giities. — 1  am  of  the  same  opinion.  When  I  read  the 
interiocutor,  I  thought  it  was  to  be  followed  by  a  reclaiming 
note  for  the  charger,  instead  of  for  the  suspender. 

The  Court  adhered. 

First  Division. — Lord  Ordinary,  Moncreiff.— yfc/.  A.  McNeill. 
— jilt,  Skene. — Coll  Macdoiiald,  and  Gordon  &  Biuvett,  W.S., 
Agents.— Sir  W.  Scott,  Clerk.— [J.  W,  /?.] 

13/ A  December  1832. 

No.  107^<~Francis  Brodib^  Petitioner,  v.  Charles 

Ferrier,  Respondent. 

Process — Appeal — Proceedings  pending  Appeal — ffeld,  that  an 
appeal  having  been  taken,  in  a  ranking  and  stUe,  againU  an  m- 
teriocutor  sUting  the  procet*,  a  tuhietptent  petition  to  the  Court  of 
Session  to  have  certain  tuhjects  struck  out  of  the  summona  was 
incomjtetent,  hoc  statu. 

In  December  1831,  the  respondent  raised  a  ranking 
and  sale  of  the  Gartmore  estate.  The  Court  listed 
the  action,  and  their  interlocutor  was  appealed  from 
in  June  1832.  Shortly  after  the  raising  of  the  rank- 
ing and  sale,  the  lands  under  sale  were  sequestrated 
by  the  Conrti  and  Brown  appointed  judicial  factor. 
In  November  1832,  Brodie  petitioned  the  Court  to 
hare  certain  lands,  of  which  Brown  proposed  to  draw 
the  rents,  struck  out  of  the  ranking,  in  so  far  as  it 
might  be  held  that  the  right  of  property  was  included, 
on  the  ground,  that  although  the  superiority  of  them 
fell  under  the  ranking,  the  dominium  utile  belonged  to 
the  petitioner.  The  respondent  objected,  inter  alia, 
that  the  appeal  rendered  the  petition  incompetent. 
At  advising, 

The  Lord  Jusliee^Clerk  held  the  matter  to  be  dear.  In  the 
question  regarding  the  burgh  of  Queensferry  in  ISOd.  in  which 
it  was  of  great  importance  for  the  party  to  go  on  with  other 
points,  independent  of  that  carried  to  appeal,  the  Court  refused 
to  go  on.  The  whole  process  was  held  to  be  in  the  House  of 
Lords.  He  had  always  understood  that  the  same  rule  had  been 
acted  on  ever  since.     The  Court  bad  no  power  in  the  matter. 

Lord  Meadowbank  thought  that  as  the  record  was  in  the  House 
of  Lords,  the  Court  bad  no  record  or  case  on  which  they  could 
operate.     But  this  petition  might  be  superseded. 

Lord  Cringietie  thought  that  the  proper  course  was  to  apply 
to  the  House  of  Lords  for  leave  to  go  on,  pending  appeaL 

The  Court  dismissed  the  petition  as  incompetent, 
hoc  statu,  with  the  expenses  of  opposition. 

■ 

Second  Division. — Act,  Skene,  Neaves. — Alt,  Forsyth,  D. 
Dickson.— Brodtea  &  Kennedy,  W.S.,  and  James  Swan^  W.S., 
Agents.->Mr  Thomson,  Clerk..»[2'.  C] 


Fruited  by  M.  ANDERSON,  Uw.PrioteK. 
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I3tk  December  1892. 

No.  108. — John  Spekcb,  Petitioner,  v,  Archibald 
Gibson,  &c.,  Respondents, 

Bankrapt — SequMtntion — Compromise— Protest — Ezpenses«- 
HeU,  ikmt  a  nu^tjriiy  t^  creditors  in  a  sequeslration  coutd  not,  in 
the /ace  of  a  protest  6v  one  oftke  creditors,  and  an  off^r  by  him 
to  take  an  assignation  to  a  jtarticuiar  claim  competent  to  Ike  trust 
e^ate,  resolve  to  enter  into  a  eom^omi^e  oftkateUtimi—^and  that 
tke  creditor  so  objecting  loaa  entitled  to  demand,  that,  if  the  credit 
tors  neither  pursued  the  claim,  nor  exposed  it  to  public  sale,  the 
claim  should  he  assigned  to  him  for  tke  sum  proposed  in  the  com* 
promise,  with  security  to  the  trusl^state  and  the  trustee  against  alt 
expense  and  damage,  and  also  with  security  that  the  creditor  should 
pay  back  to  tke  estate  whatever  he  might  recover  over  and  above 
20<.  tJt  the  pound  of  hit  debt,  and  all  charges  incurred  by  him  in  its 
recovery, — but  that  the  offer  by  tke  creditor  did  not  vest  tke  debt 
in  kim ;  and  tkai  he  coutd  not  demand  an  absolute  auignation,'^ 
Parity  found  liable  in  the  expense  of  a  record  unnecessarily 
demanded  by  him. 

The  instate  of  Antferflron  and  M 'Do wall,  bookseners 
in  Edinburgh,  was  sequestrated  in  1819.  The  peti- 
tioner and  respondents  were  ranked  as  creditors  on 
the  estate.  In  1824,  the  petitioner  and  Peter  Camp- 
bell presented  a  petition  and  complaint  against  Mac- 
Dowall  the  trustee,  and  against  the  commissioners. 
At  a  meeting  called  in  consequence,  2d  August  1825, 
M' Do  wall  proposed  Mr  Luke  as  his  cautioner  to  the 
extent  of  £500,  in  the  room  of  his  former  cautioner, 
who  had  become  bankrupt.  Luke  was  accepted. 
M'Dowall  died  insolvent,  and  in  debt  to  the  trust- 
estate,  before  duplies  were  lodged  in  the  petition  and 
complaint.  Gibson,  the  respondent,  was  elected  trus- 
tee in  his  room,  7th  February  1826.  And  other 
commissioners  were  appointed.  At  a  meeting,  25th 
April  1829,  S pence  protested  against  any  abandon- 
ment of  the  claim  against  Luke  as  cautioner.  Howerer, 
in  September  1829,  at  a  meeting  where  Luke  stated 
the  grounds  on  which  he  held  himself  not  liable,  Gib- 
son was  authorised  by  the  commissioners  to  compro- 
mise the  claim  for  £100,^  Luke  offered  only  £40.  This 
offer  was  rejected.  At  a  meeting,  16th  December 
1830,  the  creditors,  with  the  eiteeption  of  the  peti-' 
tioner,  ag^reed  to  accept  of  £50,  which  Luke  was 
willing  to  pay.  Spence  offered  to  pay  £100  for  an 
assignation  to  the  claim,  with  liber^  to  use  the  name 
of  the  troatee.    The  meeting  agreea  again 

**  to  offer  to  Mr  Luke  to  compromise  the  clsim  against  him  for 
£100  Sterling,  and  instruct  the  trustee  to  offer  the  same  to  Mr 
Luke,  and,  in  the  event  of  his  not  acceding  to  the  said  offer  of 
corapromise,  within  eight  days  of  that  date,  to  expose  the  said 
daim  against  Mr  Luke  to  be  sold  by  public  roup,  at  the  upset 
price  of  £100  Sterling,  and  that  without  any  warrandice." 

Spence  protested  against  any  such  compromise,  in 
the  face  of  his  offer,  which,  he  contended,  had  vested 
in  him  the  claim  against  Luke.  Luke  agreed  to  give 
the  £100,  which  the  trustee  was  authorised  to  accept 
on  certain  conditions,  of  which  one  was,  that  Luke 
should  stand  between  the  creditors  and  trustee,  and 
any  expense  in  defending  the  resolution  against 
Spence.  This  condition  Luke  did  not  agree  to,  and 
the  arrangement,  in  consequence,  flew  off.  But  be- 
fore this,  viz.  on  the  24th  of  December  1830,  Spence 
and  Campbell  had  presented  a  petition  and  complaint, 
praying  the  Court 

**  to  find  and  declare  that  the  majority  of  the  creditors  at  the 
said  meeting,  held  on  16th  December  current,  did  wrong  in  re- 
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solving  again  to  offer  to  Mr  Luke  to  compromise  the  claim 
against  him  for  £100  SteHing,  and  to  instruct  the  trustee  to 
offer  the  same  to  Mr  Luke  ;  and  that  the  said  claim,  in  virtue 
of  the  offer  made  by  the  coroplainer,  John  Spence,  to  pay  £100 
for  the  same,  as  narrated  in  the  minutes  of  the  meeting,  is  vested 
in  his  person  ;  and  that  he  is  entitled  to  follow  forth  the  same* 
in  name  of  the  trustee,  for  his  own  behoof,  on  his  finding  se- 
eurity  to  relieve  the  trustee  and  estate  of  the  expenses  that  may 
be  thereby  incurred  :  Further,  to  find  and  declare  that  the  said 
trustee  and  the  said  commissioners  did  wrong  in  entertaining  the 
offer  made  by  Mr  Luke  on  16th  December  current,  or  in  enter- 
ing into  the  transaction  narrated  in  their  minutes  of  18tb  De- 
cember current,  above  narrated ;  and  to  recal  the  said  transaction^ 
and  all  that  has  followed  thereon  ;  and  in  the  meantime  to  inter, 
d^ict,  prohibit,  and  discharge  the  said  trustee  and  the  said  com- 
missioners from  carrying  the  said  transaction  or  compronris^  with 
the  said  Adam  Luke  into  effect.*' 

On  the  22d  of  January  1831, 

"  The  Lord  Ordinary,  in  respect  it  is  stated  on  the  part  of 
the  respondents,  that  they  are  not  ready  to  close  the  record  on' 
the  petition  and  answers,  and  that  they  require  the  petitioners 
to  give  in  a  condescendence,  appoints  the  complainers,  within 
ten  days,  to  give  in  a  condescendence  of  the  facts  they  aver  and 
offer  to  instruct;  and  appoints  the  respondents  to  give  in  answers 
thereto,  within  ten  days  thereafter.** 

In  the  record,  the  petitioners  pleaded,  inter  alia, — 
L  It  is  not  competent  for  a  trustee  and  commissioners 
on  a  sequestrated  estate  to  compromise  a  debt,  whe- 
ther doubtful  or  not,  in  the  face  of  a  protest  by  one 
of  the  creditors  against  their  doing  so,  without  the 
authority  of  a  general  meeting  of  the  creditors,  not 
complained  of. — II.  A  claim  against  acantioner,  who 
is  in  sfolvent  circumstances,  for  a  trustee  on  a  seques- 
trated estate,  in  virtue  of  a  regular  bond  of  caution, 
is  not,  and  cannot  be  held  in  law  to  Be  (to  the  extent 
of  what  the  trustee  owes  to  the  estate,  and  the  extent 
of  the  bond  of  caution,)  a  doubtful  claim,  which  a  trus- 
tee and  commissioners  are  entitled  to  compromise ; 
and  a  trustee  and  conmiissitiners  are  not  entitled  to 
compromise  such  a  claim  without  the  authority  of  the 
creditors. — III.  A  majority  of  creditors  is  not  entitled 
to  force  upon  the  minority  the  compromise  of  a  claim 
as  doubtful,  and  any  creditor  who  has  an  interest  in 
such  a  claim,  is  entitled  to  insist  on  its  being  assigned 
to  hitn,  in  preference  to  the  person  against  whom  the 
claim  lies,  provided  he  be  willing  to  pay  to  the  estate 
as  much  fur  it  as  it  is  proposed  to  sell  it  for  to  the 
person  against  whom  it  lies. — IV.  In  the  circum- 
stances of  the  case,  the  complainers  maintain  in  law, 
that  Mr  Spence,  having  offered  as  much  for  Mr  Luke's 
bond,  as  it  was  proposed  to  sell  it  for  to  that  gentle- 
man, and  his  offer  being  at  that  time  certain,  and 
equally  beneficial  to  the  estate  with  the  compromise 
offered  to  Mr  Luke,  is  entitled  to  an  assignation  there- 
to, with  the  vouchers  and  instructions  thereof,  on 
paying  the  sum  of  £lOO,  and  is  entitled  either  to  pro- 
secute for  implement  thereof,  in  his  own  name,  or  in 
name  of  the  trustee,  on  finding  security  to  relieve  the 
trustee  and  the  estate  of  the  expenses  and  couse^ 
quences  thereof. 

The  respondents  pleaded,  inter  alia, — I.  Where  a 
trustee  and  majority  of  commissioners  are,  from  their 
own  knowledge  of  the  circumstances,  and  legal  know- 
ledge, or  are,  by  reason  of  legal  advice,  assured  that 
a  debt,  claim,  or  demand,  doe  to  the  estate,  is  doubt- 
ful, they  are  entitled  so  to  deem  it,  and  to  compound 
and  transact  relative  to  it,  by  private  compromise 
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with  tbe  party  against  whom  it  lies.— -I I.  Creditors 
acting  as  oy  law  directed,  are  entitled  to  sell  by  pub- 
lic auction  any  claims  or  debts  due  to  the  estate.-* 
HI.  But  it  IS  not  legal  for  them  to  sell  priTatelv,  or 
at  a  meeting  of  creditors,  and  without  the  formalities 
and  securities  of  public  sale,  such  claims  or  debts, 
more  especially  to  one  of  their  own  number  seeking 
to  make  gain  of  it,  and  where  so  to  do  would  or  might 
retard  the  winding  up  the  sequestration,  involve  the 
estate  in  litigation,  and  subject  it  to  the  danger  of 
loss. — IV.  Where  an  offer  to  buy  is  not  accepted, 
tliere  is  no  sale,  and  no  right  vests  on  the  offerer,  but 
the  right  remains  vested  as  before. — V.  Where  an 
offer  of  compromise  is  made  upon  certain  conditions, 
and  the  party  to  whom  the  offer  is  made  declines  to 
accept  of  it  upon  these  conditions,  tbe  offer  flies  off, 
and  matters  return  to  the  same  state  in  which  they 
were  before  the  offer  was  made. 

•*  The  Lord  Ordinary  (I3tb  November  1832,)  havings  con- 
iidered  the  closed  record,  and  beard  parties*  procurators  thereon, 
and  having  thereafter  made  avizandum  with  tbe  process,  Finds, 
That  the  majority  of  the  creditors  did  wrong,  in  resolving  to  enter 
into  the  proposed  compromise  of  tbe  claim  competent  to  tbe 
trust-estate,  against  Mr  Adam  Luke,  in  opposition  to  the  offer 
and  protest  of  the  complainer,  John  Spence ;  therefore,  sustains 
the  complaint  to  this  extent,  and  recals  the  resohition  complained 
Of:  Finds,  That,  under  such  circumstances,  it  >vas  competent 
to  Mr  Spenoe  to  have  demanded  that  tbe  creditors,  if  they  re- 
solved neither  to  proceed  in  the  action  against  Mr  Luke  for  the 
general  behoof,  nor  to  expose  the  claim  to  public  sale,  to  instruct 
the  trustee  to  grant  an  assignation  to  the  said  John  Spence,  of 
bis  right  and  title  to  maintain  the  claim  against  Mr  Luke,  on 
Mr  Spence  making  payment  of  the  sum  of  J6100,  and  finding 
security  to  relieve  and  indemnify  tbe  trustee  and  tbe  trust-estate 
of  all  expense  and  damage  which  might  be  incorred  thereby ;  and 
under  this  farther  condition,  that,  in  the  event  of  a  greater  sum 
being  recovered  in  any  action  to  be  raised,  than  what  might  be 
sufficient,  after  defraying  all  charges,  to  pay  to  Mr  Spence  ai^ 
the  other  complainer,  twenty  shillings  in  the  pound  of  their  debts 
claimed  on,  be  should  be  bound  to  account  for  and  pay  over  any 
auch  surplus  to  tbe  trustee,  for  behoof  of  the  other  creditors. 
But,  in  respect  that  the  complainer's  offer  and  demand  were  not 
HO  qualified,  but  imported  a  demand  of  an  absolute  assignation  of 
the  claim  of  debt  to  him  as  a  purchaser.  Finds,  That  it  is  still 
open  to  the  trustee  and  the  creditors  to  expose  the  said  clnim  of 
debt  to  sale  by  public  auction,  or,  in  their  option,  to  assign  the 
daim  to  the  complainer  in  tbe  terms  above  expressed,  in  case  he 
shall  declare  bis  willingness  to  accept  of  such  an  assignation : 
Remits  to  the  trustee,  with  instructions  forthwith  to  call  a  meet- 
ing of  tbe  creditors,  to  declare  their  option  accordingly ;  and,  in 
the  event  of  such  option  not  being  declared  within  one  month 
after  this  interlocutor  shall  have  become  final,  ordains  the  trustee 
to  grant  an  assignation  to  the  complainer,  to  tbe  effect,  and  on 
tbe  conditions  above  expressed,  and  decerns :  Finds  tbe  complain- 
er entitled  to  tbe  expense  of  presenting  the  complaint,  but  finds 
no  other  expenses  due  to  either  party. — Kvte. — This  complaint 
may  not  be  of  a  very  favourable  nature,  considering  the  circum- 
stances under  which  it  was  presented,  and  the  broad  conclusion 
Which  it  contains.  But  the  Lord  Ordinary  is  of  opinion,  that  it 
is  the  light  of  any  creditor  upon  a  bankrupt  estate,  when  it  is 
proposed  to  compromise  a  claim  competent  to  the  estate  against 
a  third  party,  on  terms  which  be  thinks  unfair  or  inadequate,  to 
iusist  that  the  claim  shall  either  be  prosecuted  by  the  trustee,  or 
exposed  to  public  sale,  or  shall  be  assigned  to  himself,  on  his 
making  payment  of  the  sum  offered,  under  the  proposal  of  rora- 
promite,  and  binding  himself  with  security  to  keep  the  estate 
wtleninif*  He  thinks  that  this  necessarily  foHows  from  the  prin- 
cijile  of  tbe  decided  cases,  regarding  the  abandonment  of  such 
rliiims,  but  no  creditor  cau  be  allowed  to  speculate  in  the  pur* 
chase  of  clainiN  of  debt  so  situated,  to  the  effect  of  making  profit 
of  them  beyond  the  amount  of  jiis  own  debt.     The  compliiucr's 


offer  and  demand,  therefore,  ought  to  have  been  so  qualified,  as 
to  bind  him  to  accouut  for  anv  surj^us.  The  law  itself,  however, 
would  have  produced  this  effect  without  any  express  stipulation ; 
and  as  the  creditors  entirely  rejected  that  offer  and  demand  on 
other  grounds,  without  requiring  either  such  an  obligation  or 
security  for  tbe  indemnity  of  the  estate,  and  as  the  complainer 
did  offer  security  in  the  petition,  tbe  Lord  Ordinary  is  of  opinion 
that,  in  substance,  tbe  complainer  had  snfiicient  grounds  in  law 
to  support  bis  complaint.  But,  on  the  other  baud,  tbe  conclu- 
sion of  the  compbmt,  to  have  it  found  that  the  debt  was  actually 
vested  in  Mr  Spence,  was  a  great  deal  too  broad,  and  the  Lord 
Ordinary  thinks,  that  the  intimation  made  by  tbe  letter  of  the 
trustee  on  tbe  19th  January  1881,  before  lodging  tbe  answers, 
ought  to  have  been  met  in  a  dififerent  manner.  The  troatee  and 
commissioners  might  not  have  power  to  adopt  a  new  roume,  con- 
trary to  the  resolution  of  tbe  meeting  of  creditors.  But  after 
the  compromiae  waa  broken  off,  4ind  notice  was  given  that  the 
trustee  and  commissioners  were  willing  that  tbe  claim  should  be 
exposed  to  public  sale,  tbe  matter  might  easily  have  been  termi- 
nated, if  the  complainers  had  proposed  to  take  decree  to  the  same 
effect  with  the  interlocutor  now  pronounced.  The  Lord  Ordi- 
nary cannot,  therefore,  award  to  the  complainer  the  expenses 
which  followed  ;  and  as  the  respondents  have  entirely  resisted  tbe 
complaint  on  all  its  merits,  and  insisted  that  it  should  be  dismissed 
with  costs,  neither  can  he  find  them  entitled  to  expenses." 

Spence  reclaimed  as  to  expenses, — Gibson,  Sec  re- 
claimed against  the  finding  that  tbe  creditors  did 
wrong  in  entering  into  the  compromise  in  the  face  of 
the  offer  by  Spence,  and  against  tbe  finding  by  which 
the  petitioner  ttot  the  expense  of  the  complaint,  al- 
though, as  Luke  had  broken  ap  the  proposed  com- 
promise, their  note  also  ultimately  regarded  a  mere 
question  of  expenses.    At  advising. 

The  Lord  Jutiice-CUrk  had  no  doubt  as  to  the  expenses  of  the 
complaint.  The  party  was  entitled  to  go  on  with  his  complaint, 
but  the  Court  were  bound  to  save  tbe  public  the  expense  of  un- 
necessary proceedings.  Tberefoie,  as  the  interlocutor  bore  that 
a  record  was  gone  into  on  the  motion  of  tbe  respondents,  they 
ought  to  bear  the  expeuse  of  it,  though  not  of  the  rest  of  the 
litigation*     He  could  not  adhere  as  to  this  expense. 

Lord  Glentee  observed,  that  there  were  various  facts  regarding 
which  the  parties  were  not  at  one.  And  it  would  form  a  daU'i 
gerous  precedent  to  say,  that  where  a  party  insistts  that  specific 
statements  shall  be  put  on  record,  to  see  where  parties  agreed, 
and  where  they  differed,  that  party  was  to  be  liable  in  tbe  ex- 
penses.  It  would  be  better  to  inquire  which  party  was  in  the 
wrong.  Now,  here,  both  parties  were  excessively  to  blame. 
Things  having  been  altered  by  tbe  blowing  up  of  the  compromise, 
there  was  an  end  of  Spence*s  offer,  even  if  it  had  been  a  right 
one.  The  Lord  Ordhmrydid  well  in  giving  no  expenses.  The 
record  would  have  been  necessary,  if  tbe  litigation  had  been  to 
go  on  as  to  the  right  claimed  by  Spence. 

Lord  Mcadowbank  thought,  that  as  the  respondents  bad  tbe 
last  word  in  their  answers,  they,  in  demanding  «  record,  were 
bound  to  pay  the  expense  of  it.  Improper  litigation  should  be 
checked.  And  it  was  a  misfortune  that  the  Lord  Ordinary  was 
not  invested  with  power  to  make  a  party  applying  for  a  record 
liable  in  the  expense,  where  he  saw  fit.  This  was  bis  opinion, 
independently  altogether  of  the  question,  whether  tbe  parties 
were  originally  right  or  wrong,  altoougb  as  to  that,  be  concurred 
with  Lord  Orlenlee  and  the  Lord  Ordinary. 

Lord  CringUtict  since  he  had  beard  the  counsel,  agreed  with 
the  chair  and  Lord  Meadowbank.  Tbe  record  was  not  at  all 
necessary  to  tbe  disposal  of  the  question  really  raised,  which 
was  a  simple  ques(!ion  of  law,  arising  out  of  the  fiicts  stated  in 
tibe  peiitioe.  There  were  two  opposite  |>leas.  The  Lord  Or- 
dinsry  had  found  the  creditors  wrong  in  insisting  in  th«  com- 
promise, and  Spence  wroi^  in  conceiving  tliut  his  offer  bad 
vested  the  debt  in  him.  The  respondents  must  pay  the  expense 
of  a  record  made  up  at  their  desire,  when  there  were  materials 
for  decision  without  it. 

The  Court 

"  Find,  that  tbe  complainer  is  entitled  to  the  expense  of  pre- 


183-2.] 


THE  SCOTTISH  JURIST. 


16S 


paring  and  making  up  tbe  record,  in  addition  to  that  of  present-' 
in^  the  complaint,  in  so  far  altering  the  interlocutor  of  the  Lord 
Ordinary; — adhere  fooi/  uUra^  and  refuse  the  desire  of  the  notes : 
Further,  find  the  complainer  entitled  to  the  expense  of  tbe 
mdvisiiig  in  the  Inner- House,  and  allow  the  account/*  &c. 

Authorities  for  Petitioner.— Sprott,  5th  July  1828;  Shaw 
and  Dunlop,  Vol.  VI.  p.  1083.  Houston^s  Exeeutora  v,  Por- 
terfieldand  Buchanan,  ISth  December  1826;  Shaw  and  Dun- 
lop.  VoL  v.,  p.  115. 

Second  Dirision.-— Lord  Ordinary,  Moncreiff. — Jet,  Dean  of 
FaruUy  (Hope),  Monteath.— ^^.  D.  M*NeiU.— Mackenzie 
and  Macfurlane,  W.S.,  and  James  Bridges,  W.S.,  Agents.— Mr 
Tbomdon,  aerlu--[r.  a] 


Uih  December  1832. 

No.  109, — Meek,  Petitioner. 

Process — Record^ Appendix,  Printing  of. 

Tliis  was  a  note  against  a  jndgment  in  the  Bill- 
Chamber^  refbstng  a  bill  of  saspension  upon  answers. 
In  his  interlocntor,  the  Lord  Ordinary  specially  re- 
ferred to,  and  founded  upon  certain  documentary  evi- 
dence produced  bv  the  charger.  These  documents 
were  not  printed  in  the  appendix  to  the  reolairaing 
note. 

RusseUj  for  the  respondent  (chfirger),  contended^ 
that  as  the  documents  were  specially  mentioned  in  the 
judgment  reclaimed  against,  the  suspender  ouglit  to 
be  orduined  to  print  them  still :  That  this  was  a 
different  case  from  that  contemplated  by  the  Act  of 
Sederunt,  which  entitled  a  respondent  to  crave  leave 
to  print  additional  docaments,  not  expressly  founded 
on  in  the  iiidgment. — The  Court,  however,  held  tlie 
Act  of  Sederunt  to  apply  here,  and  allowed  the  char- 
ger to  print  an  additional  appendix. 

MaiamtiHi  for  the  reclaimer  (suspender^  craved 
leave  to  print  additional  documents,  which  his  client 
had  not  an  opportanity  of  producing  in  the  Biil-Cham* 
her,  and  whtcm  he  said  would  establish  the  inaccnracy 
of  certain  averments  made  in  the  answers  to  the  bill. 
— The  Court  refused  to  allow  any  thing  to  be  printed 
which  had  not  been  before  the  Lord  Ordinary,— Kib* 
serving,  that  he  might  reiul  the  letters  at  the  advising 
as  part  of  his  speecn,  when  the  Court  would  appoint 
them  to  be  printed,  if  they. thought  that  necessary  for 
Uie  just  decision  of  the  cause. 

First  Division.—Mr  Bell,  Clerk.— L«^*  ^^  0.\ 

llHh  December  1832. 

No.  1 10.^-Mita  LiTTLBJOUN,  &C.,  Petiiionersp  v.  Jambs 
Hamilton,  W.8.,  Respondent. 

Sequestration — Competency — j1  party  hnving  granted  heritable 
bends  over  hit  ettttlCt  ifml  haoUtg  tliereafter  executed  a  trust  for 
behoof  of  his  creditors,  reserving  to  himself  a  certain  mnnuiij/, 
and  promding  thai  the  trust  sftould  not  cease  on  the  death  or  re" 
signatiom  of  the  tmsite,  and  pointing  out  the  manner  in  which 
a  new  one  should  be  chosen ;  and  the  creditors  having  acceded-^ 
Ifetd,  that  an  heritable  creditor  was  not  thereby  debarred  from 
applying  for  seqveUration  of  the  rents,  whiltt  no  trustee,  but 
only  a  factor,  was  sufterinlenftirtg.  Sequestration  accordingly 
awarded^  reserving  the  rights  of  all  parlies* 

James  Hamilton,  Esq.,  W.S.,  purchased  from  the 
trnstees  of  Sir  William  M'Lcod  Bannatyne,  the  estate 
of  Karnes ;  and  having  paid  part  of  the  price,  he  granted 
in  1810,  two  heritable  oonds  for  £10,000  each,  over  the 
lauds  for  the  balance.  In  1815,  Mr  Michael  Linuiiig, 
\V.S.,  acquired  right  to  £2500,  part  of  said  secured 


price,  and  assigned  £607|  lOs.  thereof  to  Peter  Little- 
john,  Esq.,  ot  Clifford  Park.     Infeftment  duly  fol- 
lowed.    On  Littiejohn*s  death,  his  sister,  the  peti- 
tioner, made  up  titles,  by  precept  of  clare  constat,  at 
heirvportioner,  to  £333,  158.,  beinff  one-half  of  the 
said  £667,  lOs.,  vested  in  her  brother   P.  Littlejohn. 
The  respondent's  affairs  having  become  embarrassed, 
he,  in  October  1816,  executed,  for  behoof  of  his  cre- 
ditors, a  trust-deed  in  favour  of  John  Campbell,  \V.8., 
auartus,  of  his  whole  means  and  estate.     This  deed, 
inter  alia,  provided,  that  an  annuity  of  £600  should  bo 
paid  to  Mr  Hamilton  during  his  life ;  and  that  though 
'^  the  trustee  shall  resign  or  shall  die,  yet  the  trust 
shall  noways  cease  or  beoorae  void,"  &c.,  but  should 
be  permanent,  for  behoof  of  the  creditors.     It  then 
atated  the  manner  in  which  the  new  trustee  should  be 
chosen.     A  deed  of  accession  was  afterwards  sub- 
scribed by  the  creditors,  and  among  otlters,  by  Mr 
Linning,  the  petitioner's  author.     This  deed  binds  the 
subscribers  and  their  sncoessors,  &c,  to  conform  to  tho 
terras  of  the  trust,  and  not  to  raise,  commence,  '*  or  foU 
low  forth  any  aotion,  suit,  diligence,  or  execution/' 
against  the  person  or  estate  of  the  said  James  Hamil- 
ton.    Mr  Campbell  soon  resigned  the  office  of  trusteoi 
and  Mr  Wright  was  appointed  by  the  creditors,  and 
eontinuod  to  act  till  \&d4ty  when  he  died.     In   1832, 
the  petitioner  applied  to  the  Court  to  sequestrate  tho 
rents  of  Kames,  and  to  name  a  fit  person  as  fketor 
thereon,  on  the  grounds,  that  for  nine  years  (since  Mr 
Wright's  de<ath),  no  new  trustee  had  been  named  by 
the  creditors :  That  Mr  M'llae,  who  had  acted  as  fac- 
tor, had  for  a  considerable  time  ceased  to  uplift  tlie 
rents,  which  for  several  years  had  been  in  the  hands 
of  the   tenants :  That  actions  of  maills  and  duties 
had  been  raised  by  the  petitioner  and  other  heritable 
creditors;  and  that  a  summons  of  multiplepoindiiig 
was  about  to  be  raised  iu  name  of  the  tenants.    The 
respondent  objected — I.    That  such  a  measure  was 
inoompetent,  in  respect  that  tho  Court,  on  10th  July 
1830,   refusied  a  similar  petition  at  the  instance  of 
Alexaoder  Smitli,  as  assignee  to  a  debt  over  the  estate 
of  Kames,  ceded  to  him  by  the  same  petitioner :  That 
it  was  in  tbe  face  of  tbe  trust-deed  which  the  petition- 
er's author  subscribed,  which  provided  that  it  should 
not  cease  by  the  death  or  resignation  of  the  trustee  3 
That  the  creditors  should  have  elected  a  new  trustee 
in  terms  thereof. — II.  That  such  a  sequestration  was 
unnecessary,  as  tlie  creditors  had  met  in  1824,  and  in- 
structed Mr  M'Kae,  banker  in  Rothsay,  to  act  as  fac- 
tor, and  who  had  ever  since  drawn  the  rents,  with 
which  the  respondent  had  never  intromitted  :  That  of 
this  arrangement  the  petitioner  and  her  author  had 
approved,  and  were  not  entitled  to  interrupt  by  the 
present  procedure. 

Lord  Crinsjetie  said,  he  thought  the  application  competent. 
Tbe  object  of  the  fie(|ue8tration  was  to  preserve  tbe  proceeds  of 
the  estate.  It  might  be  doubted  if  the  trust  was  not  now  at  an 
end. 

The  Court  sequestrated  the  rents  of  the  estate  of 
Kames,  reserving  the  rights  of  all  parties. 

Respondents  Authority. — Smith  v,  Hamilton,  10th  July 
I8J0;  S.  «cU 

Second  Division. — Act^  A.  E.  Montcith,  Dean  of  Faculty 
(Hoi»c),  IMaiilaiid,  Kcay  and  Wood.— ^^/.   Sktnc  and  Tait.— ^ 
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W.  A.  6.  &  R.  Ellia»  W.6.»  and  Alennder  Hamilton,  W.S., 
Agentaw^Mr  RoQand,  Clerk.>-[J.  if,  JET.] 


Uth  December  1832. 

No.  111. — Sir  Charles  Halkett,  Pursuer,  v.  Earl 

OF  Elgin,  &c.  Defenders. 

ProceBft->Party-«Lucratiis — Relief— ire/<2,  <Aal  a  /Mirfy  who 
avails  himself  of  the  consequential  beneJU  of  an  operation  perm 
Ji.rtntd  hy  another,  and  has  been  found  liable  to  theU  other  party 
in  a  proportion  of  the  expense,  is  not  entitled  to  resist  payment 
of  that  pnrt  rtfthe  expense,  on  the  ground  that  others  likewise  de- 
riving  ctm^ttential  benefit'^hu  no  parties  to  the  action^-'OUght 
to  be  matte  liable  directly  to  the  party  conducting  the  operation, 
for  their  share  of  the  expense,  upon  a  hypothetical  caicuiaiion  of 
expense  thereby  saved  to  them. 

The  Earl  of  Elgin  was  under  an  obligation  to  cfear 
the  Pitfirrane  level.  Bat  in  order  to- its  being  avail- 
able to  him  and  others,  it  was  necessary  that  the 
Urquhart  level,  which  communicated  with  it,  should 
be  cleared.  This  was  cleared  by  Sir  Charles  Halkett, 
who  had  a  separate  interest  in  it.  Bnt  his  operations 
saved  the  Earl  and  others  the  expense  of  clearing  it. 
The  Earl  was  found  liable  in  a  proportion  of  the  ex- 
pense. OF  this  he  alleged  that  he  could  compel  the 
other  parties  (who  were  not  called)  to  bear  a  share, 
upon  a  calculation  of  the  expense  which  they  would 
probably  have  otherwise  been  put  to.  The  following 
interlocutors  were  pronounced  : 

'*  Bth  February  183*2.— The  Lord  Ordinanr  having  heard  par- 
ties*  procurators,  and  thereafter  considered  Air  George  Taylor's 
second  report,  and  whole  process,  finds,  in  reference  to  the  said 
second  report,  that  the  Earl  of  Elgin  was  under  an  ohUgation 
to  dear  the  Pitfirrane  level ;  and  with  this  finding,  approves  of 
the  said  report ;  and  appoints  the  cause  to  he  enrolled  with  a 
view  to  further  procedure.** 

"  lOM  February  1832. — Allows  parties'  procurators  to  he  far- 
ther heard  at  the  end  of  the  motion-roll  of  Tuesday  next,  in  re- 
lation to  the  question,  as  to  what  proportion  of  the  expense  ih 
elearing  up  the  level  is  to  be  charged  against  Lord  Elgin,  re- 
ferred to  in  page  15  of  Mr  George  Taylor's  second  leport,  and 
also  on  the  question  of  expenses.** 

"  \4th  February  1832.— Having  heard  parties*  procurators  in 
relation  to  the  question  referred  to  in  interlocutor  of  10th  in- 
stant, appoints  the  defender  Lord  Elgin,  to  give  in  a  minute, 
setting  forth  the  grounds  on  which  his  Lordship  could,  in  1818, 
compel  other,  and  what  parties,  to  concur  with  him  in  clearing, 
and  bearing  the  expense  of  clearing  the  Urquhart  level,  and  that 
within  six. days ;  and  the  pursuer  to  answer  the  fame  within  six 
days  thereafter.** 

*<  22d  May  1832.— The  Lord  Ordinary  having  considered  this 
minute,  with  the  answers  thereto,  finds,  that  the  defender  does 
not  appear  to  be  liable  for  more  than  one-fourth  share  of  tbe 
expense  of  clearing  the  Urquhart  level ;  and  that  he  does  appear 
to  have  a  right  to  call  upon  other  proprietors  to  pay  three- fourth 
parts  of  that  expense,  unless  they  are  willing  to  renounce  in- 
terest in  that  level,  which  it  is  not  stated  they  are  willing  to  do : 
Therefore  findc,  that  the  sum  of  £5S,  2.  6,  not  £21%  lOs.,  is 
the  sum  to  be  assumed  as  the  expense  to  the  defender  df  the  re- 
pair of  that  level :  Finds  no  expenses  due  to  either  party.- 
AVe. — Tbe  L^td  Ordinary  doea  not  see  how  these  other  pro- 
perties can  possibly  hold  shares  of  interest  in  this  level,  with- 
out bearing  h  share  of  the  expense  of  keeping  it  in  repair;  or 
how,  if  liable  at  all,  tbey  can  be  liable  otherwise  than  in  the  way 
settled  by  formal  agreements,  which  are  not  said  to  be  recalled.** 

The  pursuer  reclaimed,  praying  the  Court 

**  to  recal  the  interlocutor  complained  of,  and  to  find  that  Lord 
Elgin  baa  not  established,  by  any  legal  or  competent  evidence, 
thsX  ha  could  have  compelled  otuer  parties,  in  1818,  to  concur 


with  him  in  clearing,  and  bearing  tbe  expense  of  clearing  the 
Urquhart  level ;  and  that  therefore  the  sum  of  j£2l2,  10s.  is  the 
sum  to  be  assumed  as  the  expense  to  his  Lordship  of  the  repaid 
of  that  level ;  and  to  find  the  purauer  entitled  to  his  expenses.** 

At  advising. 

The  Lord  Justice -Gerik  thought,  that  if  tbe  plea  of  Lord  Elgin 
went  on  the  ground  that  tbe  other  parties  were  liable  in  reliefr 
these  parties  must  be  brought  into  Court,  before  any  decision 
could  be  given. 

Lord  Glen/ee  observed,  that  the  Urquhart  level  was,  in  point 
of  fact,  not  cleared  ;  and  the  Court  were  asked  to  enter  into  a 
hypothetical  calculation  regarding  it.  But  the  true  question 
was,  what  would  a  reasonable  man  have  given  in  1^1,  without 
any  such  hypothesis.  It  waa  rather  an  odd  plea  to  aay,  I  might 
have  cleared  the  level ;  and  if  I  had  done  so,  yon  would  have 
owed  me  so  mueh. 

Lord  Criitgletie  could  never  take  for  granted  that  partiea  not 
in  Court  were  liable.  Lord  Elgin  must  pay  the  money,  and 
then  get  his  relief. 

Lord  GlenUe  might  have  regarded  the  natter  in  a  difiEeienS 
lig^tr  bad  Lord  Elgin  produced  a  written  acknowledgment  from 
tl^se  people,  that  if  he  had  cleared  the  level,  they  would  have 
been  liable  to  him  in  so  much. 

The  Court 

'<  Adhere  to  the  interlocutor  of  the  8th  of  February  last,  and 
of  the  22d  of  May,  upon  a  repreaentation  and  anawera,  and  in 
so  far  refuse  the  desire  of  tbe  defenders*  note ;  recal  the  interlo- 
cutor of  the  Lord  Ordinary  of  22d  May,  reclaimed  against  by 
tbe  pursuer,  and  also  by  the  defenders,  in  so  far  as  regards  ex- 
penses :  Find,  that  the  defenders  are  liable  to  the  pursuer  in 
tbe  sum  of  £129,  7.  8.  as  the  consideration  to  be  paid  by  them 
to  him,  for  the  communication  of  tbe  Pitfirrane  level,  for  work- 
ing the  coal  field  in  •  .  •  and  Balbridge ;  and  also  Find 
the  defenders  liable  to  the  pursuer  in  the  sum  of  £2\%  iOa.  aa 
the  half  of  tbe  estimated  expense  of  clearing  the  Urquhart  level* 
which  has  been  saved  to  the  defenders  by  tbeir  not  having  oc- 
casion to  clear  any  part  of  that  level, — all  in  terms  of  Mr  Tay- 
lors reports,  and  decern  accordingly;  reserving  to  the  defenders 
their  claims  of  relief  against  the  other  proprietors,  who  are  al- 
leged by  them  to  be  jointly  liable  for  the  expense  of  deariiigthe 
Urquhart  level,  and  recourse,  if  need  be,  against  all  others  inte- 
rested for  any  part  of  the  hypothetical  compensation  of  £2\% 
lOs.,  above  decerned  for,  and  to  such  proprietors  and  others  their 
respective  defences  ss  accords ;  and  with  these  findings,  remit 
to  the  Ijord  Ordinary  to  dispose  of  tbe  cause,  gwmd  ultra  .*  Re- 
serving to  the  pursuer  bis  claim  for  compensation  for  the  com- 
munication of  the  Pitfirrane  level  to  tbe  coal  in  the  farm  of 
East  and  West  Drumtothell,  and  others,  enumerated  in  Mr  Tay- 
lor*s  second  report,  consisting  of  675  acres  18  falls,  when  the 
level  shall  be  carried  forward  thereto,  and  to  the  defendera  their 
defences  aa  accords.** 

Second  Division — Lord  Ordinary,  Maekensie — ^et»  Lord 
Advocate  ( Jefirey),  Cuninghame. — jflt.  Skene,  R.  Dundaa.— 
W.  H.  Sands,  W.S.,  &  Adam  Holland,  Junior,  W.8.,  Agenta. 
—Mr  RoUand,  Cierk.-.[r.  C] 


l&th  December  1832. 


No.  112. — Kerr's  Trustees,  &c,  Pursuers,  v. 
Macdonald  of  Ltkoalb*8  Trustee. 

Title  to  Pursue — Trust- Deed — Parties  having  attektied  meet- 
ings of  creditors  under  a  trust-deed,  to  consider  what  conduct 
the  trustee  sftould  pursue ;  and  there  being  no  deed  of  accession^-' 
Held,  that  said  parties  were  not  barred  from  proceeding  against 
the  trust-estate  in  an  action  of  maills  and  duties* 

The  late  Colonel  Macdonald  of  Lyndale,  in  No- 
vember 1B26,  executed  a  trust-deed  in  favour  of  Claud 
Russell,  accountant  in  Edinburgh,  as  trustee  for  be- 
hoof of  his  creditors.  The  deed  contained  the  most 
ample  powers  of  sale,  &c.    The  defender  ffas  infeft. 
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^-appointed  a  factor,  who  upliflfced  the  rents,  and,  till 
December  1831,  was  undisturbed  in  the  management: 
when  the  partoen,  Margaret  and  Amelia  Wiihelmina 
Kerr,  the  sisters  of  the  deceased  Charles  Kerr,  and  Sir 
Charies  Kerr  and  William  Elliot,  his  trustees,  raised  the 
present  action  of  maills  and  duties  against  the  tenants 
of  Lvndale,  and  also  againiit  Claud  Kossell  as  trustee, 
coociadingfor  payment  of  certain  rents,  in  liquidation  of 
sums  due  to  them  out  of  the  trust  estate,  in  delence, 
it  was  pleaded, — That  there  had  been  a  general  ac- 
eession  of  the  creditors,  thouffh  it  had  not  been  deem- 
ed necessary  that  they  should  sign  a  separate  deed 
of  accession-:  That  the  defenders  were  postponed 
heritable  creditors,  and  by  their  accession,  proved  by 
the  mi  nates  ^f  the  creditors  produced,  were  barred 
from  pursuing  the  present  action  to  disturb  the  ma« 
nagement  of  the  trustee.  On  Sd  July  1832,  Lord 
Med wyn  pronounced  this  interlocutor: — 

**  Hsriog  resumed  coxiMderation  of  the  debate  in  this  ease, 
and  examined  the  producdons  made  in  support  of  the  preUroi- 
saiy  plea,  that  the  parsaers  are  barred  from  insisting  in  this 
process,  in  respect  of  their  own  or  their  predeces80r*8  accession 
to  the  trust-deed  in  favour  of  the  trustee ;  and  being  of  opinion 
diat  this  plea  is  not  well  fonnded,  Appoints  the  defender  to 
come  prepared  to  state  whether  he  means  to  ac^iesce  in  an  in» 
terlocutor  to  that  effect,  when  it  shall  be  pronounced. — Note, — 
In  this  case  it  is  not  alleged  that  there  was  any  deed  of  acces- 
»ion  to  the  trust-deed,  nor,  so  far  as  appears,  was  there  any  di- 
rect accession.  The  trust-deed  is  dated  18th  l*fovember  1826 ; 
and  the  first  meeting  of  creditors,  the  minutes  of  which  is  pro- 
duced and  founded  on,  is  of  date  7th  June  18S0.  This  meet- 
ing had  been  called  by  the  trustee  to  consult  the  creditors  as  to 
the  cUim  for  composition  of  entry  by  the  superior ;  and  various 
sobdequent  meetings  arc  called  and  attended  by  agents  for  cre- 
ditors, to  give  instructions  as  to  lowering  the  upset  price  of  the 
lands,  and  the  disposal  of  the  rents  which  had  been  received  by 
the  trustee  or  factor.  But  it  does  not  appear  that  any  thing  was 
done  at  any  of  the  meetings  to  preclude  the  pursuers  from  adopt- 
ing separate  measures,  which  their  agents  plainly  all  along  con- 
ceived themselves  entitled  to  resort  to,  if  necessary,  for  their  ul- 
timate security,  and  intimated  this  opinion  to  the  trustee  so 
early  as  25th  March  1628,  as  well  as  in  subsequent  letters,  dat- 
ed 17th  October  1828,  12th  November  1829,  and  20th  August 
1831.  It  does  not  appear  that  any  answer  was  returned  to  these 
letters  (at  least  none  are  produced),  disputing  this  view  of  the 
pursuers*  rights,  and  they  certainly  are  not  tied  up  by  any  ac- 
cession since.  So  that  the  Lord  Ordinary  sees  no  ground  for 
refusing  to  sustain  this  action,  merely  because  the  pursuers  were 
willing  that  their  debtor's  estate  should  be  conveyed  to  a  trus- 
tee, for  the  purpose  of  bein^  sold  for  payment  of  the  debts  se- 
cured upon  it,  and  to  receive  their  payment  from  such  sale. 
That  the  estate  has  not  been  yet  sold,  seems  fully  to  justify  the 
aeparate  measures  now  contemplated.** 

Thereafter,  hie  Lordship,  on  7tii  Jaly»  repelled  the 
defencee,  &c,  and  the  defender  reclaimed.  At  ad- 
vising, 

I,ord  JutUee-  Clark  said,  that  this  was  a  hopeless  attempt  to 
prove  aceesaion. 

The  Court  adhered. 

Second  Division. — Lord  Ordinary,  Medwyn. — Jet. 
dU,  David  Mylne. — Brodies  h  Kennedy,  W.S.,  and  Hngh 
Maequeen,  W.S.,  Agents. — Mr  Ferguson,  Clerk.— [J.  ^.  ^.] 

18/ A  December  1832. 

No.  113. — Wbllwood*s  Trustues,  Raisers,  v. 

CiiARKBs,  Claimants. 

Settlement — Provision— Heir  and  Younger  Children — Succes- 
sion— Ctreunutances  in  which  held,  ihatt  under  a  claute  by  a 
^andfiUher,  pr9mdin£  a  tttm  to  be  dU^Ukd  among  tke  chitdrtn  of 


his  daughter,  other  than  /V  heir  entiiM  to  tucceed  to  the  ettafe 
of  his  daughter's  husband,  the  eldest  son,  although  the  tuccestton 
had  not  yet  opened  to  him,  iMS  esetuded/rotn  n  short, 

Robert  Wellwood,  who  died  in  1820,  held  the  estate 
of  Garvock  under  a  strict  eutail,  descendible  to  heira- 
male.  He  had  two  daug'btera :  laahella,  married  in 
1800  to  Clarke  of  Conine,  and  mother  of  the  claim- 
ants,  and  Mary,  married  to  Jolinatone  of  Sands  (an 
entailed  estate);  both  of  whom  had  families.  Well- 
wood  settled  on  Mrs  Clarke,  at  her  marriage,  an 
annuity  which  determined.  But  as,  on  the  marriage  of 
Mrs  Johnstone,  he  had  settled  £5000  upon  the  younger 
children  to  be  procreated  of  that  marriage,  he  exe- 
cuted a  bond  of  provision  in  favour  of  Mrs  Clarke* 
bearing,  that  as 

**  he  was  nuw  enabled  to  make  a  stiitable  provision  upon  bar 
and  her  family,  equal  to  what  be  bad  settled  on  Mrs  Mary  Welt- 
wood,  his  youngest  daughter,  in  her  contract  of  marriage  with 
Lanrenee  Johnstone,  Esq.  of  Sands,  her  husband,  he  bound  and 
obliged  himself,  his  heirs,  executors,  and  successors,  to  content 
and  pay  to  the  said  Robert  Clarke,  now  of  Comde,  and  Mn 
Isabella  Wellwood,  bis  jipouse,  in  conjunct  fee  and  liferent,  and 
to  the  children  procreated,  and  to  be  procreated,  of  the  marriaga 
between  them,  other  than  the  'heir  entitled  to  succeed  to  the 
estate  of  Comrie,-HUjd,  failing  of  such  children  other  than  the 
heir  entitled  to  succeed  to  the  estate  of  Comrie,  to  the  heir  him- 
self in  fee— the  sum  of  £6000," 

payable  at  the  first  term  after  his  death,  and  diyisible 
in  such  proportions  as  their  parents  should  appoint^-— 
with  a  restriction  of  Mr  and  Mrs  Clarke's  rights  of 
liferent,  dnring  thelife-of  any  child-other  than  the  heir, 
and  a  provision,  that 

"  if  the  said  Robert  Clarke  Aall  survive  bii  said  spoose,  and 
there  be  a  child  or  children  of  the  said  marriage  other  than  the 
heir  entitled  to  succeed  to  the  estate  of  Comrie,  then  the  said 
Robert  Clarke's  right  of  liferent  shall  be  restricted  to  j6-20O 
Sterling  per  aim  urn  during  the  existence  of  such  child  or  chil- 
dren." 

In  April  1811,  Wellwood  executed  a  trust-settle- 
ment, which  contained  a  narrative,  that  at  the  mar* 
riage  of  his  eldetit  daughter, 

'*  he  was  not  enabled  to  settle  any  portion  on  her,  farther  than 
an  annuity  payable  to  her  husband,  but  which  was  to  cease  in  a 
certain  event,  which  has  taken  place.  But  at  the  period  of  the 
marriage  between  ray  youngest  daughter  and  the  said  JLfaurenca 
Johnstone,  I  was  enabled,  and  did  provide  to  and  with  her  a 
portion  af  jS50U0,  by  her  contract  of  marriage.** 

This  trust-deed  appointed  the  trustees,  inter  aKa^ 

<'  to  pay  to  my  said  daughter,  Isabella*'  (Mrs  Clarke),  "  the 
interest  of  the  sum  of  £6UO0,  as  well  as  of  her  share  of  the 
residue  of  my  fortune  herein  after-mendoned,  during  all  the  daya 
of  her  lifetime,  if  she  shall  survive  me,  at  two  terms  in  the  year, 
Whitsunday  and  Maitinmas,  by  equal  portions,  beginning  the 
first  payment  at  the  first  of  these  terms  that  shall  happen  after 
my  decease ;  and  which  interests,  both  of  the  foresaid  sum  of 
jCGOOO,  and  of  the  share  of  the  residue  of  my  fortune,  shall  be 
at  her  own  disposal,  and  no  way  subject  to  the  jus  >narUi  of  her 
husband,  which  is  hereby  expressly  excluded,  neither  shall  the 
same  be  any  ways  affected  by  his  debts  or  deeds;  and,  upon  ber 
decease,  in  case  she  survives  me,  they  shall  pay  over  the  fore- 
said principal  sum  of  £0000  itself,  to  and  amon^  her  children, 
whether  of  this  or  any  succeeding  marriage,  in  sueh  proportions 
as  she  shall  appoint,  by  a  writing  under  her  band ;  and,  failing 
saeh  distribution,  to  them  share  and  share  alike,  with  a  fifth 
part  more  of  penalty,  and  the  due  and  ordinary  annual-ient  of 
the  said  principal  sum,  from  and  after  the  term  the  interest  has 
been  paid  to  her,  ay  and  tmtil  payment ;  but  declaring  always, 
that  while  there  are  younger  children,  neither  the  **  heir^  enttlletf 
to  succeed  to  the  e^:Ulc  of  Con.rie,  nor  the  heir   of  any  other 
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marriage  my  said  daughter  may  enter  into,  who  Rhall  be  entitled 
to  succeed  to  an  estate  of  £500  per  annum,  or  upwards,  shall  ))e 
entitled  to  any  part  oi'  the  said  sum  of  £6000 :  And,  incase  my 
said  daughter  shall  predecease  me,  I  hereby  appoint  ray  said 
trustees,  and  their  foresaids,  upon  my  decease,  to  pay  orer  the 
said  sum  of  £€000  to  her  children  not  entitled  to  succeed  as 
aforesaid,  in  such  manner  as  I  shall  appoint,  by  a  writing  nnder 
my  hand ;  and,  failing  of  such  division,  to  them  share  and  share 
alike,  with  interest  and  penalty  in  manner  foresaid ; — whom 
failing,  to  the  child  or  children  entitled  to  succeed  to  the  estate 
of  Comrie,  or  other  estate  of  £500  Sterling  yearly,  or  upwards, 
in  such  proportions  as  shall  be  fixed  on  by  their  mother,  or,  if 
she  shall  make  no  division,  by  myself;  and,  failing  such  division, 
to  them  equslly,  share  and  share  alike ; — whom  failing,  to  the 
child  or  children  of  the  said  Mary  Wellwood»  my  youngest 
daughter,  other  than  her  child  or  children  entitled  to  succeed  to 
the  estate  of  Sands,  or  to  an  estate  or  estates  of  jCjOO  per  annum, 
and  upwards,  and  that  in  such  proportions  as  she  shall  divide  the 
same ;  and,  in  case  no  division  shall  be  made,  to  such  children 
share  and  share  alike ; — whom  failing,  to  the  child  or  children  of 
the  said  Alary  Well  wood  entitled  to  succeed  to  the  estate  of 
Sands,  or  to  an  estate  or  estates  of  the  yearly  value  of  JC500 
Sterling,  and  upwards  ;  and  if  more  than  one  child  entitled  to 
succeed  to  such  estates,  the  same  to  be  divided  in  such  propor- 
tions as  she  shall  think  proper ;  and,  failing  of  such  division,  to 
be  paid  to  them  share  and  share  alike  ; — wliom  all  failing,  to  the 
said  Isabella  Welhvood,  her  heirs  or  assignees  whatsoever/* 

and  ordered  the  residue  of  his  forlnne 

"  to  be  divided  and  bestowed  as  follows,  viz. — In  case  I  shall 
leave  no  lawful  children  other  than  the  said  Isabella  and  Mary 
Well  woods,  my  said  trustees  and  their  foresaids  shall  divide  tbe 
Mime  equally ;  and  bestow  one  half  thereof  upon  my  said  daughter 
Isabella  and  her  family,  and  the  same  shall  descend  and  be  pay- 
able in  the  same  way  and  manner  as  I  have  appointed  them  to 
bestow  the  £6000  above  mentioned  :  and  the  other  half  they 
shall  bestow  upon  my  said  daughter  Mary,  in  liferent,  during  all 
the  days  of  her  lifetime,  if  she  shall  survive  me,  and  make  pay. 
ment  of  the  interest  thereof  to  her  at  two  terms  in  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions,  and  beginning 
the  first  payment  at  the  first  of  these  terms  after  my  decease  : 
And,  upon  her  decease,  in  case  she  survives  me,  they  shall  pay 
over  tbe  foresaid  half  of  the  residue  to  and  amongst  her  children, 
whether  of  the  present  or  any  succeeding  marriage,  in  such  pto- 
portions  aa  she  shall  appoint  by  a  writing  under  her  hand ;  and, 
failing  such  appointment,  to  them,  share  and  share  alike,  with  a 
fifth  part  more  of  penalty  in  case  of  failure,  and  the  due  and 
ordinanr  annual-r^nt  of  the  principal  sum,  from  and  after  the 
term  of  payment  until  payment :  But  declaring  always,  that  while 
tb^re  are  younger  children,  neither  the  heir  entitled  to  succeed 
to  the  estate  of  Sands,  nor  the  heir  of  any  other  marriage  my 
aaid  daughter  Mary  nuiy  enter  into,  who  shall  be  entitled  to 
succeed  to  an  estate  of  i£500  per  annum  or  upwards,  shall  be 
entitled  to  any  part  or  portion  of  the  said  residue :  And,  in  case 
my  said  daughter  Mary  shall  predecease  me,  I  hereby  appoint 
Itty  said  trustees,  and  their  foresaids,  upon  my  decease,  to  pay 
Over  the  saSd  half  of  the  said  residue  to  her  children  not  entitled 
to  succeed  as  aforesaid,  in  such  manner  as  I  shall  appoint  by  a 
writing  under  my  hand  ;  and,  failing  of  such  division,  to  them 
share  and  share  alike,  with  interest  and  penalty  in  manner  fore- 
said ; — ^whom  fiiiling,  to  the  child  or  children  entitled  to  succeed 
to  the  estateof  Sands,  or  other  estate  of  ;€jOO  yearly  or  upwards, 
In  soeh  proportions  as  shall  be  fixed  on  by  their  mother  or  myself; 
and,  failing  such  division,  to  them  equally,  share  and  share  alike ; 
—-whom  failing,  to  the  child  or  children  of  the  said  Isabella 
Wellwood,  my  eldest  daughter,  &c.  &c.  as  above,  mutalit  mu" 
tandis. 

This  trust  revoked  all  prior  contrary  deeds,  and 
reserved  a  po%rer  to  revise,  alter,  dispone,  or  burden. 
In  March  1816,  be  executed  an  additional  settlement, 
providing  as  follows : 

"  And  ooDndering  it  to  be  proper,  that  the  provision  of  £6000, 
hf  the  foresaid  tmst-deed  and  settlement,  made  and  conceived 
byjRC  in  favour  oC  Mrs  Isabella  Wellwood,  otherwise  Clarke, 


my  daughter,  spouse  to  Robert  Clarke  of  Comrie^  Esquire,  and 
her  children,  should  be  irrevocable,  I  do  hereby  recal  and  annul 
the  power  of  revocation  contained  in  the  said  trust-deed  and 
settlement,  in  so  far  as  relates  to  the  said  provision  tof  JSOOOO  in 
favour  of  my  aaid  daughter  and  her  children/' 

Well  wood  died  in  July  1820,  survived  fcy  his  two 
daughters  and  their  families.  IVlrs  Clarke  died  in 
May  1B26,  without  having  executed  any  deed  of  divi- 
sion, but  leaving  six  daughters  and  four  sons,  of  whom 
the  claimant  Andrew  was  the  Mebt  and  the  heir-at- 
law  of  Comrie,  while  Mrs  JohnstonVs  eldest  son  was 
heir  of  entail  in  the  estate  of  Sands.  A  residue  of 
aboat  £22,000  was  Realized,  and  brought  into  Court 
by  a  multiplepoinding  in  1830.  Claims  were  lodged 
for  the  heir,  and  for  the  younger  children  of  Aln» 
Clarke,  respectively.  The  ft>rmer  demanded  one- 
tenth  of  the  i^OOO,  and  one-half  of  the  residue,  on 
the  gronnd  that  he  was  not  the  heir  entitled  to  suc- 
ceed to  Comrie,  in  the  sensid  of  the  trust-deed,  what- 
ever his  hopes  of  soccession  might  be.  The  children 
pleaded — That  the  eldest  son  must  be  held  as  at  pre- 
sent excluded,  because  both  he  and  the  estate  were  still 
in  the  same  situation  as  at  the  date  of  the  trust )— and 
that  the  settlement  did  not  authorise  an  equal  division 
among  all  Mm  Clarke's  children. 

«*  The  Lord  Ordinary  (6th  March  1832,)  having  heard  parties' 
procurators,  and  thereafter  considered  the  closed  record  and  whole 
process — Sustains  the  claims  of  Andrew  Clarke,  Esq.  and  de- 
cenis  in  the  preference  and  against  the  raisers  of  the  multiple- 
poinding accordingly  :  Repels  the  claim  of  Miss  Isabella  Clarke 
and  her  other  brothers  and  sisters,  and  decerns  :  Finds  no  expen- 
ses due  by  either  party  In  this  discussion. — Xotr, — The  Lord 
Ordinary  thinks  the  due  construction  of  the  words  *  entitled  to 
succeed,'  in  the  deeds  libelled,  is  having  in  him  right  to  succeed, 
not  mere  tpes  tuccetdonit.  This  is  not  only  the  technical  mean, 
ing,  but  the  words  were  first  used  in  reference  to  an  estate  actually 
entailed,  where  there  already  existed  a  right  of  succession,  and 
were  aftenvards  extended  to  the  estate  of  Comrie,  or  any  other 
estate  worth  ^500  a-year ;  and  the  provision  was  made  to  relate 
to  any  of  the  children  who  might  be  entitled  to  succeed  to  an 
estate  of  £500  a-vear.  This  shows  that  it  was  a  special  pro- 
vision, not  an  ordinary  provision  for  the  daughters  and  younger 
children  of  a  landed  proprietor,  excluding  his  eldest  sou  as  ex- 
pectant heir.  Such  being  the  nature  of  the  provision,  it  is  diffi- 
cult to  think  that,  by  the  use  of  the  words  *  entitled  to  succeed,' 
Mr  Welhvood  meant  to  exclude  any  child  who  might  have  a 
mere  tpet  successionit  to  any  estate  ;  for  that  spes  might  be,  not 
the  hope  of  a  son  succeeding  to  his  father,  but  the  uncertain 
chance  of  a  remote  relation,  or  mere  substitute,  no  relation  at 
all,  standing  as  heir  to  some  other  person  who  had  full  power  tj 
alter,  and  no  reason  against  altering  the  succession  ; — nay,  who 
might  have  already  altered  it  by  a  deed  perfectly  effectual,  though 
private  and  not  discoverable,  and  still  leaving  an  apparent  spes 
tuceeuionU  on  the  face  of  the  investiture.  It  will  be  considered, 
too,  that  if  tbe  eldest  son  were  to  succeed  to  Comrie*  after  draw- 
ing his  share  of  this  provision,  there  could  then  be  nothing  to 
prevent  his  father  adding  to  the  provisions  of  his  younger  chil. 
dren  by  burdening  that  estate,  so  that  this  was  not  an  event 
much  to  be  dreaded.  And,  on  the  whole,  the  Lord  Ordinary 
does  not  think  himself  warranted  in  extending  the  words  to  in- 
clude a  mere  spet  tucceaionit,** 

The  younger  children  reclaimed.  At  advising, 
26th  June  18:$2, 

Lord  C/en^M  doubted  whether  the  phrase  '*  entitled  to  succeed,** 
meant,  having  right  to  succeed.  It  was  impossible  to  suppose 
that  the  truster  had  in  view,  that  the  settlement  was  to  have  no 
effect  unless  in  a  certain  event.  Ho  must  have  contemplated 
what  has  atctually  happened.  Ap|iarent  heir  might  mean  pre- 
sumptive heir.  Tbe  Court  must  just  find  out  what  was  roost 
consistent  with  the  intention.     It  wa%  a  quetth  voluntaiis — and 
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it  would  be  proper  to  liave  cases  upon  it.  This  fund  could  not 
be  disposed  of  hoc  ttatu.  At  least,  an  obligation,  and  caution  to 
repeat,  would  be  necessary. 

The  Lord  Jiudice-Cli^  held  it  to  be  just  a  questlo  toluniatiu 
Instead  of  deciding  as  the  Lord  Ordinary  bad  done,  the  safer 
course  appeared  to  be,  to  find  either  that  the  one-tenth  was  to  be 
laid  aside  till  it  should  be  seen  whether  this  young  man  would 
ever  be  entitled  to  succeed,  or  that  he  should  find  caution  to  re- 
pear.  This  was  clear,  that  the  truster  intended  to  give  the  fund 
to  be  divided  among  the  younger  children,  to  the  exclusion  of 
the  heir  actually  getting  the  estate. 

Lord  Mead'tmbamk,  was  glad  that  eases  had  been  suggested.  It 
was  a  case  of  great  difficulty.  It  was  no  doubt  a  guettio  votun^ 
lath.  And  as  the  testator  had  not  expressed  it  clearly,  he  would 
be  inclined  to  give  the  technical  meaning  to  his  words.  But 
be  knew  no  techuicail  meaning  for  the  word  "  entitled**  in  con- 
veyancing. Yet,  if  it  could  be  discovered  that  the  word  had  a 
p4ittcular  meaning  fnven  to  it  in  the  deed,  it  ought  to  receive 
the  Kame  meaning  throughout.  Now^  the  pbrase  "  entitled  to  the 
£0000,'*  clearly  meant  "  having  a  right  to  the  ^6000.**  Then 
the  difficult  questiuu  arose,  "  did  the  maker  coutemplate  a  right 
in  sfief*^ 

The  Court  ordered  cases.    At  advising  these, 

Lttrd  Cringlette  had  once  thought  the  interlocutor  right     But 
on  reconsidering  the  cases,  he  doubted  its  soundness.     A  va- 
riety of  dedsions  had  been  quoted.     But  the  case  did  not  de- 
pend on  their  application  at  all,  for  it  was  one  in  which  the  tnie 
raeantog  of  tbe  testator  i\*as  to  be  gathered.     lo  regard  to  one 
expression — '*  while  there  are  younger  children,  neither  tbe  heir 
entitled  to  succeed  to  the  estate  of  Comrie,  &c.  &c.,  shall  be 
entitled  to  any  part  of  the  said  sum  of  j£(fiOOO,'*~it  had  occurred 
to  him,  that  the  heir  succeeding  to  Comrie  aaight  be  the  voangest 
child — so  that  the  phrase  '*  yovnger  ehtldren**  most  really  mean 
**  children  other  than  the  heir.**    Now,  when  a  man  had  a  num- 
ber of  children,  he  geaeraliy  gave  the  eldest  son  a  more  liberal 
allowance.  And.  therefore,  as  Mr  Well  wood  thought  that  young 
CUrke  would  be  better  provided  for  by  his  father  than  the 
other  children,  he  had  left  the  £6000  for  them,  to  be  paid,  not 
at  tbe  death  of  their  father,  but  at  the  deatb  of  their  mother. 
If  this  gentleman  should  succeed  to  Comrie,  he  would  be  ex- 
cloded  by  the  terms  of  the  deed.  The  same  nile  applied  to  both 
estates.     It  was  admitted,  that  if  Comrie  had  been  an  entailed 
estate  like  Sands,  Clarke  would  not  have  succeeded.     But  the 
entail  did  not  alter  in  tbe  least  tbe  provisions  of  tbe  trostx- 
deed.     The  person  entitled  to  succeed  to  the  estate  of  Comrie 
was  just  tbe  presumptive  heir.     Till  better  informed,  he  would 
be  disposed  to  alter  the  interlocutor  of  the  Lord  Ordinary. 

iMfrd  GUniee  observed,  that  the  "  heir**  of  a  testator  was  not 
a  law  term  at  all.  So  the  words  must  be  looked  at,  not  taxa- 
tively,  but  demonstratively.  "  Having  a  right'*  was  a  dubtona 
expression ;  for  one  perK>n  might  have  a  title,  and  another  have 
a  better.  Therefore,  it  must  mean  only  having  a  reasonable  ex- 
pectation,  in  the  common  course  of  events.  Although  the  right 
of  the  heir  might  be  disappointed,  yet,  in  a  numerous  family,  the 
eldest  son  was  in  a  different  fdtuation  from  the  rest.  To  this 
situation  the  grandfather  looking,  thought  it  a  reasonable  thing 
to  provide  more  largely  for  the  younger  children. 

Lorti  Bfecuiowbank  had  formerly  thought  with  Lord  Glenlee. 
He  had  since  doubted  whether  the  Court  miglit  not  set  apart 
a  sum,  to  see  whether  tbe  eldest  son  would  sueceed.  Yet  he 
found  nothing  in  the  will  to  support  such  a  step.  Among  other 
difficulties  to  which  it  would  lead,  what  would  become  of  the 
interest  ?  Tbe  sole  question  really  was,  what  did  the  testator 
intend  to  be  done  on  the  death  of  his  daughter  ?  He  thought 
that  he  intended  to  divide  among  the  younger  children,  and  ex- 
clode  tbe  eldest. 

The  Lord  Justice-Clerk  regarded  the  interlocutor  as  contrary 
to  the  role  of  law,  that  tbe  will  of  the  testator  must  be  dis- 
covered. This  gentleman  having  daughters  -married  to  landed 
proprietors,'— entailed  or  unentailed  it  did  not  matter, — he  must 
have  had  tbe  fact  in  bis  eye;  and  be  plainly  meant  to  divide 
among  the  children  who  were  not  to  be  the  heirs  of  that  estate, 
or  of  any  other  in  its  place.  This  was  a  most  natural  provision 
fur  8  grandfather  to  make.     The  purpose  was  luce  clarion     No 


decisions  regarding  the  meanings  of  the  term  heir  had  any  ap- 
plication here.  The  question  before  tbe  Court  was  one  of  in- 
tention. It  would  have  been,  gross  injustice  in  tbe  father  to 
have  cut  off  bis  eldest  son,  a  respectable  young  msn,  from  the 
estate.  Tbe  Court  could  not  adhere  to  the  interlocutor,  if  they 
gave  effect  to  the  will.  Then  as  to  the  question,  whether  the 
heir  should  get  the  share,  with  an  obligation  to  repeat,  he  would 
remark,  that  if  so,  it  must  be  cvm  omni  causa, — accumulation  o( 
interest,  &c.  But  where  was  there  any  such  provision  in  the  will  ? 
The  heir  could  not  show  that  he  had  lost,  or  was  likely  to  lose 
the  estate.     He  would  alter. 

The  Court 

**  Alter  tbe  interlocutor  submitted  to  review;  dismiss  the  claim^ 
of  Andrew  Cbu'ke,  Esq.,  and  prefer  that  of  Isabella  Clarke 
and  others,  the  younger  children  of  Robert  Clarke,  Esq.  of 
Comrie:  Find  the  trustees  entitled  to  their  expenses  of  pro- 
cess from  the  fund  in  viedio  j  and  remit  to  the  Lord  Oidinary  to 
proceed  further  in  the  cause  as  to  him  shall  seem  just,  and  de- 
cern in  tbe  preference,  and  for  payment  accordingly." 

Authorides  for  A.  Clarke.— Fairaervice,  17th  June  1789. 
Spottiswoode,  29th  June  1649;  Br.  Supp.  I.  997.  Ogilvie, 
)st  July  1663;  Do.  II.  800.  Maxwell,  25th  January,  7th  Fe. 
bniary  1752.     Elchies,  Condition,  No.  6. 

Second  Division.— Lord  Ordinary,  Mackenzie. — Jet,  Stod- 
dart.  —  jilt.  Forsyth,  Cuninghame,  A.  Wood.  —  J.  Forman, 
W.S.,  A.  and  J.  RolUnd,  W.S.,  &  W.  Cook,  W.S.,  Agents,— 
Mr  Ferguson,  Clerk. — [T.  C] 

20/A  December  1832. 

No,  114. — A.  R.  HeNJDEHsoK,  Advocator f  v,  John 

Mack  AY,  Respondent, 

Contract — Pactum  Illicitum— Meissenger — A  writer  act  ins  for 
behoof  of  the  family  of  a  broikerf  tutj)ended/roJu  carrying  oh  hi* 
business  as  a  messenger,  kamng  engaged  a  messenger  lo  come 
from  a  distance  to  act  as  an  assistant  messenger,  at  a  fixed  salary^ 
while  he  {'understood  to  be,  but  being  reaUy  fiot  a  messenger  J. 
should  draw  the  fees  for  Iwkoqfofthe  family  j'^tJie  party  having% 
on  his  arrival,  discovered  that  he  was  to  act,  not  as  an  assistant^ 
but  as  a  messenger  and  sherif-^kgUer  /  but  having  commenced 
his  duties  after  he  become  aware  of  the  true  stale  of  the  cate  / 
havisig  thereafter  left,  or  been  dismissed  the  employment ;  and 
having  brought  an  action  of  damages  for  breac/i  of  contract,  but 
not  libelling  deception  as  to  the  nature  of  his  duties — Held,  that 
t/ie  contract  wasillfgal,  and  tlie  action  upon  U  dismissed  accord* 
ifigly* 

The  respondent  acted  as  tnessenger-at-arms  from 
November  1819  till  May  1828,  in  Campbeltown.  In 
consequence  of  an  advertisement  by  the  advocator,  a 
writer  in  Glasgow,  for  an  assistant  messenger,  the 
respondent  wrote,  5th  June  1827,  and  recctred  an 
answer,  stating  the  circnrastances  and  terras, — which 
will  be  found  m  a  previous  report,  Vol.  IV.,  p.  579, 
7th  July  1832.  After  some  other  correspondence^ 
the  respondent  wrote,  21st  February  1828: 

"  I  will  agree  to  go  to  Glasgow,  upon  or  about  the  1st  Juno 
next,  and  there  act  for  you  as  an  assistant  messenger,  on  your 
paying  me  therefor  one  gtiinea  per  week,  for  the  first  year,  free 
of  all  necessary  travelling  expenses,*'  8rc. 

And  to  this  the  advocator  replied : 

"  I  agree  to  allow  you  a  guinea  per  week  for  the  first  year, 
besides  your  necessary  travelling  expenses,  for  acting  as  a  mes- 
senger and  sheriff-officer,  &c.  for  Lanarkshire.  As  the  person 
I  at  present  have  leaves  me  on  tbe  Ist  of  June,  X  expect  you 
will  be  here  by  that  day." 

The  respondent  accordingly  came  to  Glasgow  with 
his  family,  early  in  June.  On  his  arrival,  he  learned 
timt  Henderson  was  truly  not  a  messenger  at  all,  and 
that  his  brother  had  been  suspended.  But  he  entered 
to  the  employment  notwithstanding.  They  soon,  how* 
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e?er,  differed  about  the  execution  of  various  pieces  of 
business  (see  former  report).  And  the  respondent  left 
the  employment  in  a  few  days.  On  the  16th  of  June 
1828,  the  advocator  wrote  to  him  as  follows : 


it 


I  am  surprised  that  you  have  never  made  your  appearance, 
notwithstanding  the  many  messages  sent  to  you.  I  cannot  be 
left  without  a  person  to  do  the  business ;  and  if  you  do  not  re- 
turn to  my  employment  by  ten  o*clock  tomorrow  morning,  I 
roust  either  apply  for  a  warrant  against  you,  to  compel  you  to 
fulfil  your  engagement  with  me,  or  engage  another  person  in 
your  stead ;  you  bad  no  right  to  desert  my  service  against  my 
^monstrancesy  and  for  which  I  bold  you  liable  in  damages." 

The  respondent  did  not  return,  but  brought  before 
the  Magistrates  of  Glasgow  an  action  of  damages  for 
breach  of  contract,  by  dismisital,  libelling,  inter  alia^ 

"  That  the  defender  was  a  total  stranger  to  the  pursuer,  and 
from  the  terms  of  his  advertisement,  as  well  as  the  letters  writ- 
ten by  him  to  the  pursuer,  he,  the  latter,  was  led  to  understand 
and  believe  that  he  was  to  officiate  merely  as  an  assistant  to  a  mes- 
senger-at-arms ;  but  he  soon  found  that  the  defender  himself 
was  not  a  messenger,  and  that  in  fact  he  was  expected  to  act 
not  as  an  assistant  merely,  but  to  undertake  the  whole  duty  and 
responsibility  of  such  messenger  and  officer's  business  as  the  de- 
fender might  wish  him  to  execute :  That  the  pursuer,  however, 
was  anxious  to  avoid  every  cause  of  quarrel  with  the  defender, 
and  would  not  have  stated  any  objection  to  bis  situation  on  this 
ground,  had  the  defender  allowed  him  to  discharge  his  duty  in  a 
proper  and  business-like  manner.'* 

A  proof  was  allowed,  and  taken.  On  the  28th  of 
January  1831,  the  Magistrates, 

'*  having  again  considered  this  process,  with  the  proof  and 
further  proof  for  the  pursuer,  proof  and  further  proof  for  the 
defender,  and  that  the  term  baa  been  circumduced.  Finds  the 
pursuer's  refusal  to  execute  the  diligence  against  Dick,  in  any 
other  mode  or  terms  than  those  in  which  he  offered  to  do  so, 
was  justifiable,  and  did  not  afford  the  defender  any  legal  ground 
for  dismissing  the  pursuer  from  his  employment:  Finds  the 
expressions  proved  to  have  been  used  by  the  defender  on  the 
evening  of  the  disagreement  between  the  parties,  and  subsequent 
morning,  if  they  did  not  actually  amount  to  a  dismissal,  were  at 
least  sufficient  to  throw  on  the  defender  the  buixien  of  proving 
that  he  afterwards  required  the  pursuer  to  continue  in,  or  to  re- 
turn to  his  employment,  upon  the  footing  of  the  pursuer  per- 
forming the  duties  of  messenger  agreeably  to  law :  Finds  it  not 
proved  that  the  defender  made  any  requisition*  or  intimation  to 
the  said  effect ;  although  it  appears  from  the  evidence  of  one 
M'itness,  that  the  pursuer  offered  to  continue  in  or  return  to  the 
defender's  employment  upon  the  said  footing:  Finds,  that  in 
these  circumstances,  the  defender  is  liable  in  damngrs  for  breach 
of  contract ;  but  before  farther  judgment,  oppoints  the  pursuer, 
within  six  days,  to  give  in  an  arithmetical  statement  of  tb^ 
amount  of  damages  which  he  maintains  he  has  instructed  ;  and  to 
state  at  the  end  thereof  how  soon  he  obtained  other  employment 
affording  a  subsistence,  after  the  defender  ccubcd  to  continue 
)iim  in  bis  employment.** 

And  on  the  29th  of  June  1831, 

**  jfjaving  again  considered  this  process,  with  the  revised  ob- 
jections for  the  defender,  and  revined  answers  for  the  pursuer, 
imder  deduction  of  jC9,  7.  4.,  paid  by  the  defender,  as  cautioner 
for  the  pursuer,  in  name  of  rent  and  law  expenses ;  Decerns 
Kgainst  the  defender  in  name  of  damages  for  wages,  from  the 
i  1th  June  18*28,  when  the  pursuer  was  virtually  dismissed  by  the 
defender  from  his  service,  to  the  9th  May  1829,  when  the  pur* 
suer  obtained  other  employment,  at  the  stipulated  rate  of  one 
guinea  per  week,  with  interest  from  the  date  of  citation ;  and  re- 
mits to  the  auditor  to  tax  the  pursuer's  expenses. — See  Bae 
against  Lei th  Glass- Work  Company,  20th  June  17/K);  Puncheon 
ag-ainst  Hair's  Creditors,  ]7tb  November  1790.  J3atchclor 
against  M*Oilvray,  4tb  March  1831.** 

HendersKon  ftdvocated — pleading,  inter  alia — I.  In 
/C(^utraeting  with  the  re«pondeut;  the  advocator  did  not 


represent  himself  as  a  messenger-at-arms,  carrying  on 
business  in  his  own  name  ;  but  although  he  had  done 
so,  this  circumstance  could  not  have  warranted  the 
respondent  in  quitting  the  advocator's  employment, 
as  the  responsibility  attached  to  bis  office  of  a  mes- 
senger remained  the  same,  whether  the  advocator  was 
or  was  not  himself  an  admitted  messenger.  Besides, 
the  respondent,  by  acquiescing  in  the  employment 
assigned  to  him,  on  entering  the  service  of  the  advo* 
cator,  must  be  held  to  have  passed  from  any  objection 
which  might  have  been  competent  to  him  on  this 
ground. — II.  The  advocator  not  having  dismissed  the 
respondent  from  his  service,  but,  on  the  contrary, 
having  required  him  to  remain  and  fulfil  his  engage- 
ment, is  not  liable  to  the  respondent  in  damages,  on 
the  grounds  set  forth  in  this  action. — III.  The  rc^ 
spondent,  though  he  had  been  dismissed  by  the  ad- 
vocator, has  no  claim  for  damages  on  that  account,  as 
he  refused  to  fulfil  his  engagement,  though  urgently 
required  to  do  so,  immediately  after  the  alleged  dis- 
missal had  taken  place. — IV.  Supposing  the  alleged 
dismissal  to  have  taken  place,  the  respondent  was 
guilty  of  dereliction  of  duty  sufficient  to  warrant  that 
dismissal. — V.  The  respondent  cannot,  in  any  view, 
be  entitled  to  damages  equal  to  the  amount  of  his 
stipulated  wages,  during  the  time  he  was  out  of  em- 
ployment. 

'*  The  Lord  Ordinary  (29th  February  1882,)  bafing  heard 
parties*  procurators,  and  thereafter  considered  the  proof  adduced, 
and  whole  process,  finds  it  proven  that  the  agreement  between 
the  advocator  (the  original  defender),  and  the  respondent  (tbe 
original  pursuer),  whatever  might  have  been  the  original  under- 
standing by  tbe  respondent  of  the  advocator's  proposal,  did  ul- 
timately come  to  be  an  agreement,  by  which  the  respondent,  a 
messenger-at-arms  and  sheriff-officer,  was,  in  these  capacidea^ 
to  act  under  the  advocator,  who  held  neither  of  these  offices, — the 
advocator  agreeing  to  pay  the  respondent  a  small  annual  salary 
for  the  whole  official  duty  done  by  him,-^e  respondent  agreeing 
that  tbe  advocator  should  receive  for  bis  own  use,  the  whole 
messenger  or  sheriff-officer's  fees  paid  by  the  employers  for  that 
duty:  Finds,  that  this  was  not  a  lawful  contract,  and  therefore 
finds  that  the  action  brought  by  tbe  respondent  for  damages  on 
account  of  an  alleged  breach  of  this  contract,  cannot  be  enter- 
tained in  any  court  of  law ;  Further,  finds  that  in  tbe  proof 
which  was  taken  before  the  Bailies,  it  was  not  proven  that 
tbe  respondent  was  finally  dismissed  from  the  said  employment, 
so  as  to  entitle  biro,  in  case  the  said  employment  had  been  legal, 
to  leave  the  same,  and  sue  for  payment  of  his  salary,  or  for 
damages :  Therefore  advocates  tbe  cause,  alters  the  interlocutors 
of  the  Bailies,  and  assoilzies  the  advocator,  being  the  original 
defender,  and  decerns :  Finds  no  expenses  due  to  either  party.** 

The  respondent  reclaimed.  At  advising,  7th  July 
1835^  (for  which,  see  Scottish  Jurist,  Vol.  IV.  p.  379;, 
the  defence,  that  the  contract  was  illegal,  waa  admit- 
ed  on  the  record,  under  the  following  plea ; 

*<  The  contract  entered  into  between  the  parties  was  illegal,  in 
respect  that  the  respondent  Mackay  thereby  agreed,  for  a  cettain 
fixed  salary,  to  perform  the  dutie^  of  messenger  and  sheriff- 
officer  upon  the  exclusive  employment  of  the  advocator,  and  un- 
der his  control,  the  advocator  being  entitled  to  receive  the 
whole  feei  payable  to  Mackay  for  the  performance  of  theie 
duties.** 

And  the  Court  ordered  cases.     On  advising  these, 

The  Lord  Justice' Clerk  observed,  that  the  main  question  be- 
fore the  Court, — vis.  Whether  this  was  a/>ac/vm  iUicUutn  T — was 
one  of  great  difficnlty.  In  tbe  first  place,  he  felt  the  force  of  the 
obsen'ations  by  Lord  Wvnford,  (sec  the  case  of  Richardson  r. 
Meliibh,  2d  July  18*24;  ll.  Bing.  24a)     The  contract  must  be 
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shown  to  be  dearljr  illegal  in  point  of  law.     But  hia  fear  waa, 
chat  when  the  nature  of  thia  roan*«  office  was  looked  to,  there 
was  aometbing  in  the  present  case  like  an  attempt  to  trench  upon 
his  public  dutiea.     Whatever  might  bave  been  the  opinion  of 
Mackaj  at  one  time,  aa  to  the  nature  of  his  future  occupation,  all 
doubt  muat  have  been  removed  from  his  mind  on  hia  arrival  in 
Ghi^w.     Henderson  told  him,  **I  am  a  writer,  not  a  mes- 
senger; and  you  are  to  do  the  dutiea  of  a  messenger  for  me,  and 
get  one  guinea  per  week  and  your  travellitig  chitrges,  whatever 
rbe  profits  of  the  business  may  be. — while  I  am  to  charge  the  re- 
gular feea.*"     And  the  question  was.  Whether  it  was  legul  for  a 
messenger  thus  to  sell  his  services  as  a  public  officer?     He  waa 
dearly  a  public  officer.     He  was  bound  to  give  his  services  evcA 
to  parties  opposed  to  Henderson,  if  they  employed  him.     Every 
person  in  the  community  might  say  to  him,  '*  Do  you  duty  for 
roe,  or  be  answerable  to  the  Lord  Lyon,  and  at  common  law." 
Now  the  agreement  under  consideration  seemed  to  be  only  one- 
sided, — ^an  obligation  to  do  duty  only  on  one  side,  and  to  take 
merely  ao  allowance  as  a  servant.     Nur  did  it  rest  there.     For  aa 
Henderson  and  the  family  of  his  brother  were  to  profit  by  this, 
the  nature  of  the  agreement  formed  an  evident  temptation  to 
multiply  the  business  as  much  as  possible  ;  or,  to  use  a  vulgar 
phrase,  to  bring  as  much  grist  as  possible  to  this  mill.     He 
thought  that  there  was  here  a  violation  of  the  fundamental  prin- 
ciples of  law,  and  that  the  Lord  Ordinary  was  right     Mackay 
would  have  been  wise  to  have  libelled  deception,  in  having  been 
led  into  the  contract.     When  such  an  action  came  before  the 
Court,  it  would  be  considered.    But  the  present  action  had  no 
suoh  completion. 

Lord  GUniee  was  of  the  same  opinion.  The  office  of  a  mes- 
senger bad  much  less  dignity  in  it  now  than  it  once  had.  But 
the  Court  most  look  at  its  original  constitution.  Messengers 
were  at  one  time  judges  in  poindings,  and  various  other  matters, 
and  exercised  very  important  functions.  Bargains  of  this  kind 
could  not  be  allowed.     The  interipcutor  was  right. 

L<frd  CringUtie  would  have  little  doubt  in  the  case,  if  it  clear- 
ly appeared  that  Mackay  had  bound  himself  to  act  only  on  one 
fide.  But  be  could  not  discover  any  such  obligation.  The  only 
limitation  vras  as  to  the  remuneration.  It  was  rather  hard  to 
say.  that  a  young  man,  wanting  to  get  on  in  his  profession,  was 
not  to  be  allowed  to  sell  his  services  for  what  he  co«ld  get.  He 
could  see  nothing  like  obliquity  in  the  matter.  So  he  bad  great 
doubts,  whether  the  mere  lowering  of  the  price  of  the  services 
rendered  the  agreement  a  pactum  lUicitum,  The  summons  em- 
braced a  claim  for  damages  too,  for  being  brought  away  from 
Campbeltown.  If  Mackay  had  really  been  employed  by  Hen- 
derson in  the  business  of  an  assistant  messenger,  according  to 
his  expectation,  could  this  be  called  vl  pactum  iUidtum  f  "Sow, 
he  was  brought  from  Campbeltown  under  the  idea  that  he  was  to 
be  employed  as  an  assistant  messenger,  and  he  concluded  for 
damages  fur  breach  of  thi^  contract,  to  act  as  an  assistant,  and 
not  as  a  messenger — which  was  nopnctum  illicit vm. 

Lord  Meadowbank  observed,  that  if  the  summons  had  libelled 
deception,  these  remarks  would  have  applied.  But  the  true 
demand  before  the  Court  was,  to  find  a  party  liable  for  breach 
of  a  contract,  which  the  Court  found  to  be  illegal,  not  for  decep- 
rion  in  pretending  to  enter  into  one  contract,  and  truly  entering 
into  another.  He  beliered,  that  when  Mackay  commenced  to 
serve  Henderson,  be  had  perfect  reason  to  know  that  he  was 
to  be  employed  as  a  messenger,  not  as  an  assistant. 

:ikens9  for  the  adooentor^  observed,  that  Mackay,  on  his  arrival, 
had  truly  entered  into  a  new  contract,  suirdd  to  the  difference 
between  the  real  and  the  supposed  circumstances. 

The  Court  adhered,  without  expenses. 

Authorities  for  Advocator. — Injunctions  of  Lord  Lyon,  lOth 
March  1772,  Art.  IL  IIL  VL  Brash,  9th  March  lesa 
Monro,  4tb  November  17.^;  Mor.  8889.  Wood  and  Mason, 
20th  December  1776.  Monro,  27th  February  177a  Bowhill, 
*id  June  1825.     GilfiUan,  12th  May  1832 ;  Sh.  X.  52a 

Authorities  for  Respondent.— Bell,  L  307.  Gordon,  16th 
November  1804 ;  M.  App  Pact.  111.  No.  a  Haldane,  6tb 
March  1812;  Bell.  Comm.  I.  128.  Richardaoo  a.  Melliah,  8d 
July  1824;  2  Biog.  24a     Johnson's  Dice  vocs  Menial. 

Second  Division.— Lord  Ordiniryi  Mackenzie.— ^c(.  Skene, 


Steele. — /f/^  Jameson,  A.  M'Neill,  Jamea  Anderson. — John 
Patten.  W.S..  fr  L.  Mackintosh,  S.  S.  C,  AgenU.— Mr  Thorn- 
son.  Clerk.— [T.  C] 


20/ A  December  1832. 


^On  115.— Tub  II bv.  Pbter  Brydib,  Objector ^  v. 
James  Johkstok,  Ac,  Respondents, 

Teinds— Valuation — Surrender —  Superior — Vaasal^^  tupe^ 
rior  kavini  feued  out  certain  lands,  with  the  teindtt/or  a  cumulo 
Jeuduty  on  account  of  both ;  and  having,  in  his  own  name^ 
brought  a  valuation  of  the  teinds,  both  of  the  lands  retained  6y 
him,  and  of  those  feued,  without  calling  the  vassals  /  but  the 
vassals  having  been  aware  of  the  process,  and  having  contributed 
their  shares  of  the  expenses  t  and  the  Officers  of  State^  the  patron^ 
and  the  mitiister,  having  been  parties  to  the  decree^-'HeUU  upon 
an  o^ection  raised  27  years  after  bjf  the  succeeding  iticumbent 
to  a  surrender  of  teinds  by  the  vastalst  on  the  ground  of  ti- 
competency  in  the  action,  and  invalidity  in  the  decree  of  valua" 
tion,—that  the  action  of  v€iluatioti  was  competent^  and  that  the 
decree  was,  especially  post  tantum  temporis,  valid. 

The  lands  of  Solisffirth  paMed,  by  feu -contract  in 
1692,  from  the  famlTy  of  Athole  into  the  handi  of 
Jainea  Edward.     In  1729,  John  Edward,  hia  aon,  was 
infeft  on  a  precept  of  dare  from  the  Duke  of  Athole,  of 
which  the  narrative  contained  no  mention  of  the  teinds, 
but  which  directed  sasine  to  be  given  of  the  lands,  with 
all  right,  title  and  interest,  which  he  had  in  the  teinds. 
In  1732,  he  obtained  from  James,  master  of  Balmer- 
ino,  as  lord  of  erection  of  the  lordship  and  regality  of 
Cooper,  and  as  titular,  a  disposition  of  3-4ths  of  the 
teinds,  parionage  and  vicarage,  of  Solisgirth.     And 
shortly  after,  be  got  the  remainder  from  Bruce,  as  titu- 
lar of  the  l-4th.  On  both  dispositions  he  was  infeft  baie 
in  1769.  In  1760,  John  sold  dolisgirth  to  his  son  James, 
who  was  infeft  base,  and  granted  certain  subfeus,  with 
the  teinds,  to  the  authors  of  the  respondents,  who 
paid  a  cumulo  fen-duty  for  both.    In  1786,  James 
entered  with  the  Duke,  by  a  precept  of  dare  const  ait 
in  the  same  terms  as  that  of  1729.     In  1793,  he  sold 
the  lands  (under  reservation  of  the  above  feu-rights,)  to 
Tait,  wlio  was  infeft  base,  and  afterwards  obtained  a 
confirmation  from  the  Duke.     In  1759,  the  lands  of 
the  respondents  had  been  valued  in  cumulo  at  £6, 
iSs.  4d.     But  the  benefit  of  this  valuation  bad  been 
lost,  by  dereliction  and  reduction.  And  accordingly,  in 
1798-9,  Tait  raised  a  process  of  valuation  of  the  teinds 
"  of  the  foresaid  lands  belonging  to  the  pursuer,  as 
well  in  property  as  in  superiority."     The  vassals  were 
not  called,  but  they  shared  the  expenses  with  him.   A 
proof  was  led,  and  decree  of  valuation  pronounced  in 
1804,  to  which  the  Officers  of  State,  the  patron,  and 
the  minister  were  parties,  and  by  which  Johnston's 
lands  and  the  other  fens  were  valued.     In  1805,  the 
Court  approved  of  a  scheme  of  locality,  which  was 
thereafter  acted  on  for  many  years.    At  length,  John- 
ston and  others,  the  feuars,  made  a  snrrender  of  their 
teinds.     To  this  the  minister  objected)  on  the  grounds- 
— That  the  valuation  was  incompetent,  as  having  pro- 
ceeded at  the  instance  of  the  soperior,  and  not  of  the 
vassals ;  and  that  it  was  invalid,  as  having  been  ob- 
tained in  absence,  at  least  without  caUing  the  vassali* 

•<  The  Lord  Ordinary  (2d  Febmsrv  1882,)  having  hewrd  par- 
ties' procurators,  and  considered  the  dosed  record,  sostains  the 
objection  to  the  surrender,  offered  by  James  Johnston^  Alexan- 
der Dr}*sdale,  Adam  Drjidale,  Tbomas  Drvsdale,  and  David 
Dr^dale,  and  John  Reid ;  finds  no  expemts  dus  to  either  party, 
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9nd  (Iecero8,-*-JVb/e.*— Afl  the  prosecution  of  a  valuation  of 
teinds  h  not  a  right  inherent  in,  or  attached  to  a  feudal  title*  but 
arises  under  statutory  regulations,  the  question  here  occurring 
of  the  superior's  title  to  raiiie  such  a  process,  must  depend,  not 
on  his  general  legal  rights,  as  infeft  in  the  lands,  but  on  the 
terms  of  the  statutes.  Accordingly,  in  the  case  of  the  Duke  of 
Roxburgh  against  Scott,  referred  to,  the  valuation,  at  the  in. 
stance  of  the  minister,  appears  from  this  report  to  have  been 
auscained  oo  a  particular  construction  of  the  Act  1633^  Now  ia 
none  of  the  enactments  relative  to  valuations  is  there  any  men- 
tlon  of  superiors,  and  it  is  clear,  from  the  whole  tenor  of  these 
enactments,  that  the  terra  *  heritors*  there  employed,  is  descrip- 
tive exclusively  of  the  vassals  having  the  immediate  right  of 
property  in  the  lands,  and  who,  in  virtue  of  the  valuation,  would 
be  entitled  to  draw  the  teinds  of  their  own  lands.  It  is  true, 
that  the  superior  may,  by  porticular  casualties,  acquire  an  inte- 
rest equivalent  to  that  of  an  heritor,  and  might  perhaps,  when 
vested  with  that  interest,  be  held  to  be  an  heritor  in  the  sense 
of  the  statutes :  but  here  the  question  is,  whether  a  valuation, 
raised  and  insisted  on  by  the  superior,  solely  in  that  character, 
nnd  without  even  calling  the  vassals,  the  heritors,  can  be  con- 
sidered  as  a  legal  process  of  valuation  ;  and  the  Lord  Ordinary 
thinka  this  question  must  be  decided  in  the  negative**' 

Both  parties  reclaimed.    At  advising,   15th  May 

T%e  Lortl  JuUtce'Cfrrk  thought  it  of  importance  to  advert  to 
the  pointed  assertion,  that  these  feuars  were  aware  of  the  pn^ 
cess,  and  got  the  benefit  of  it, — so  that  the  queation  raised  waa^ 
how  far  the  superior,  aa  negotiorum  gpUor  for  the  vassals,  una 
entitled  to  bring  the  process  of  valuation  ?  The  question  was 
important.  There  was  no  precedent.  Cases  should  be  pre- 
pared. Suppose  that  a  party  were  infefl  generally  in  lands,  and 
luoaght  a  valuation  of  the  teinds,  and  that  it  were  afterwards 
fonnd  that  he  had  feued  to  certain  vassala,  would  it  be  a  good 
ground  for  reducing  the  valuation  to  say  that  the  lands  had 
passed  from  his  hands  before  the  decree  ?  iBut  he  would  not  an- 
ticipate.    The  summons  and  decree  should  be  shown. 

Lord  Glenlee  had  not  got  so  far  as  to  doubt  All  the 
Arts  were  very  indistinct.  And  if  it  were  true  that  no  one 
oould  raise  a  valuation  but  one  who  had  a  right  exprea^lv  con- 
firmed, hnw  conld  the  titular  or  the  minister?  All  parties  having 
interest  could  do  so.  For  any  thing  he  saw,  the  superior  might 
liave  had  right  to  the  teinds,  and  feued  out  the  lands  with  the 
teinds,  or  feued  the  teind  duty.  There  was  nothing  hitherto 
seen,  to  show  that  the  sole  right  in  Tait  was  the  feudal  superio- 
rity. He  wouM  like  to  see  the  preciee  state  of  the  tetnda  at 
Che  date  of  the  valuation.  There  was  no  cooduaion  for  rale. 
But  supposing  him  to  have  been  merely  superior,  the  caae  was 
more  difficult.  Yet  it  was  worth  attending  to,  that  he  was  the 
real  proprietor  of  the  lands,  except  in  so  far  as  burdened  by  the 
vaasal's  right.  There  was  nothing  yet  seen  in  the  decree  to 
show  that  the  valuation  was  a  proceeding  void  and  null  ah  initio. 

Lord  Criugietie  thought,  that  although  a  proprietor  of  lands 
might  not  have  right  to  his  teinds,  yet  every  heritor  might  pur- 
sue a  valuation.  Suppose  a  party  bad  not  feued  out  tbe  teinds 
of  his  lands  expressly,  was  he  not  entitled  to  have  them  valued? 
On  the  contrary,  if  the  teinds  had  been  reserved  from  a  feu,  it 
was  very  doubtful  whether  the  feuar  would  be  entitled  to  pursue 
a  valuation.  He  oould  not  help  thinking  thot  the  vassala  had 
given  Tait  suflieient  authority,  and  that  in  the  valoation  he  had 
acted  for  them.    But  there  might  be  further  inquiry. 

Lord  Aieadowbank  thought  that  there  should  be  cases. 

Cmet  were  accordingly  ordered  by  an  interlocutory 
ordaining  the  respondenls  to  produce  their  whole  titles 
to  the  laada  and  teinds,  and  granting  a  diligence  to  the 
objector  for  recovery  of  all  writings,  &c^  instrncting 
tke  sitoation  of  the  lands  and  teinds  at  the  date  ef  the 
Tidoatien*  .  A<t  advising  the  oases, 

Lord  CfivMlftie  confessed  that  he  nuj^t  diiivr  from  the  inter- 
locutor. There  were  ix\\o  points.  But  if  the  Court  should 
find  that  the  superior  had  a  title  to  pursue  the  valuation,  the 
other  ^ould  be  virtually  decided.  In  the  case  of  Morebattle, 
12th  December  1744,  tue  Court  found  that  the  minister  had  a 


right  to  pursue  the  valuation.  But  it  had  not  settled  the  ques- 
tion,  whether  the  superior  was  entitled  to  pursue  it?  The  words 
of  Stair,  especially,  were  much  in  point ;  and  with  him  agreed 
Bankton  and  Erskine,  in  sasring  that  the  superior,  infeft,  might 
pursue  all  actions  following  the  lands.  A  valuation  was  surely 
aurh  an  action.  Who  could  prevent  his  pursuing  it  but  the  vas« 
sal  ?  Now,  here  the  superior  acted  as  mandatory  of  the  vassals. 
There  had  been  27  years  of  acquiescence.  And  the  superior 
had  here  an  interest  to  be  relieved  of  part  of  the  stipend, — so  that 
he  must  be  entitled  to  bring  a  valuation.  The  interlocutor  should 
be  altered. 

Lonl  GUnlee  observed,  that  the  summons  concluded  for  the 
valuation  **  of  the  foresaid  lands  belonging  to  the  pursuer,  both 
in  superiority  and  in  property.**  The  proceu  hud  been  con- 
ducted with  great  anxiety.  There  had  been  two  proofs.  He 
could  not  go  past  the  plea  on  the  Act,  that  the  superior  and  the 
vassal  were  both  heritors,  in  the  sense  of  the  Act.  It  would  be 
going  far  indeed,  were  the  Court  to  refuse  to  decern  in  a  libel  in 
which  the  superior  alone  was  pursuer.  There  might  be  an  ob- 
jection. But  at  the  distance  of  2j  or  ^  ycarx,  a  reduction 
would  be  necessary  to  give  effect  to  it,  were  it  valid.  Nothing 
but  a  total  want  ot  formality,  ex  fide,  in  the  superior*s  title  to 
pursue,  could  sanction  its  being  held  a  nullity,  without  a  reduc* 
tion.  There  was  no  reduction  here.  If  it  were,  he  would  have 
difficulty ;  for  he  did  not  see  clearly  the  nature  of  the  superior's 
interest.  This  point  was  illustrated  by  a  case  M'here  toe  fen- 
duty  was  considerable — the  \'assal  bankrupt — the  creditors  car. 
rying  off  the  fodder,  &c.  from  the  farm — and  the  superior  came 
in,  and  was  found  entitled  to  stop  the  proceedings,  becau>e  his 
interest  was  not  merely  illusory.  From  this  it  appeared,  that 
where  he  had  a  substantial  interest  as  superior,  he  might  pursue 
as  heritor.  And  even  os  matters  stood,  he  could  not  here  say 
that  the  superior  had  no  interest  to  have  the  teinds  valued. 
Therefore,  without  a  reduction,  and  poa  tanlum  temfjoris,  the 
objection  would  not  do. 

Lord  Meadowbank  concurred. 

The  Lord  Justice-Clerk  thought  that  the  Court  could  not  have 
adopted  this  interlocutor  without  a  formal  reduction,  where 
there  were  no  er  facie  objections,  and  27  years  of  acquiescence. 
But  even  if  a  reduction  were  in  Court,  there  were  no  authorities, 
dicta,  or  Acts  of  Parliament,  to  show  that  the  decree  of  valua- 
tion  was  not  a  good  one.  Wherever  decrees  of  valuation  had 
been  reduced,  the  party  objecting  had  had  his  right  prejudiced* 
(see  the  case  of  Arrochar,  in  which  the  minister  had  not  beta 
called  at  all,  and  so  his  interests  had  been,  or  might  have  been, 
compromised,)*-and  so  in  all  the  other  cases.  The  summons,  as 
read  by  Lord  Glenlee,  did  not  disguise  the  matter.  There  mu&t 
have  been  some  cogent  reasons  for  framing  it  so.  And  on 
looking  at  the  titles,  it  did  not  appear  tq  be  clear  that  the  pur- 
suer had  no  interest  in  the  teinds ;  and  it  was  of  great  importance 
that  the  rights  of  parties  should  be  clearly  ascertained.  It  would 
have  been  ludicrous  to  value  three-fourths,  and  leave  the  rest. 
It  was  right  to  bring  the  whole  into  one  process,— both  the  lauds 
and  the  feus.  And  these  feuars  had  actually  paid  a  proportion 
of  the  expense.  Then,  was  it  necessary  for  the  superior  to  pro- 
duce any  more  formal  mandate  ?  No.  He  had  a  legal  mandate 
as  in  right  of  the  lands,  and  needed  no  special  one.  And  above 
all,  when  the  litigation  had  been  obstinately  carried  on,  could  the 
successor  come  forward  thus  at  a  distance  of  27  years,  after  the 
poor  vassals  had  improved  their  lands  under  the  ejusting  valua- 
tion, in  order  to  set  aside  that  valuation,  and  get  one  more  ad- 
vantageous? Such  a  step  would  require  the  sanction  of  very 
strong  words  indeed,— perhaps  n6ne  less  strong  than  an  express 
provision,  in  bo  many  words,  that  no  superior  should  pursue^ 
The  Court  were  boaiad  to  slier. 

The  Court 

"  Alter  the  interlocutor  of  the  Lord  Ordinary  complained  of, 
and  repel  the  objections  to  the  surrender  of  teinds,  offered  by  the 
said  James  Johnston  and  others,  and  decern :  Find  the  Ntid  James 
Johnston  and  others  entitled  to  expenses  from  the  minister ;  and 
remit  to  Lord  Fullerton  to  ascertain  the  same,  and  to  decern 
therefor ;  but  reserving  to  the  minister  bis  claim  of  rdief  for  said 
expenaes  against  the  common  agent,  aa  representing  the  general 
body  of  the  heritors  of  the  pariah ;  and  remit  to  Lord  Fullerton, 
Ordinary^  to  hear  parties  thereon,  and  to  detcnaine  the  aamc.'* 
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AuUlorities  for  OlgecCor.— Ersk.  11.  10,  40.  Coiiiiel>  B. 
III.  c.  4.  Hazelftide,  8th  March  1639;  Supp.  III.  240.  1633^ 
c.  17,  19.  Colquboun,  15th  June  1802;  M.  15,775.  Mag.  of 
Inrcriiesji.  3d  January  1771 ;  M.  9300.  Reid  ».  FuUe^ton,  3d 
March  1819  (not  reported).  Thomson  v.  Simson,  24th  No- 
reraber  1^5. 

Authorities  for  Reapondents. — Forbes,  p.  401.  Duke  of 
Roxbun^b  0.  Scott  12th  December  1744;  M.  15,741.  Connelly 
I.  131.  144.  272-a  last  ed. ;  IL  79,  App.  No.  42.  1633.  c  17 ; 
1690,  c.  30.  Ersk.  II.  5,  I.  Stair,  II.  4,  a  Bunkton.  1. 
616.  Cnuc,  III.  7.24.  Lagff,  19th  November  1624;  M.  13.787. 
Lord  Dundas,  1 7th  November  1802;  M.  15,700.  Duke  of 
Douglas,  1738.  Graham  v,  bis  Feuars.  £\ving,  3d  February 
1831  ;Sh.  IX.  385. 

Second  DivisMMi.-^Lord  OrdiiMnr,  Fullerton.— ^cl*  Jameson, 
A.  Anderson,  A.  Wood. — Alt,  Hutberfurd.  Coventry. — For 
Cfimmon  Agent,  R.  Thomson.— A.  Clason,  W.S.,  Robert  Wil- 
•oa,  sac,  and  Party,  Agents— Teind  CIerk.-.[7\  C] 

2U/  December  1832. 

No.  116. — William  Mbek,  Suspender^  v.  Joriw 
Ballandbmb,  Charger^ 

Process — Diligence*— Caption — Assigimtion— -.^  creditor ^  nfUt 
cafUion  itas  mtjecf,  having  ^sngned  hit  debt  and  diligence — Iftld^ 
that  the  assignee  was  entitled  to  raise  a  new  caption  in  his  own 
fiamet  which  teas  not  excluded  5y  the  previous  caption  in  the 
name  of  the  cedent. 

Gideon  Colqahoun,  merchant,  London,  and  George 
M'Killop,  residing  in  Edinburgh,  acquired  right  from 
Alexander  Smith  of  Glassingall,  to  the  sum  of  £57, 
10^  id.,  being  the  amount  of  expenses  taxed  against 
the  suspender  in  an  advocation.  On  the  2Gth  Septem- 
ber 1832,  they  raised  letters  of  homing,  and  caption 
was  issued  against  the  suspender,  who  betook  himself 
to  the  Sanctuary.  On  the  1  st  and  2d  November  there- 
after, Ballandene,  as  his  cautioner,  paid  the  debt,  and 
acquired  right  thereto,  and  the  diligence,  by  assigna- 
tion ;  and,  on  the  9th  Norember,  caption  was  issued  in 
hU  name  against  the  suspender,  who  was  thereupon 
incarcerated,  and  brought  a  suspension  and  liberation, 
without  caution  or  consignation,  on  the  grounds,  inter 
olia^  That  the  diligence  at  Ballandene*s  instance  was 
illegal,  in  respect  a  horning,  with  a  charge  expired, 
followed  by  denunciation,  with  the  loiters  and  execu- 
tions recorded,  and  letters  of  caption  issued  in  the 
name  of  the  cedents,  exhausted  any  warrant  for  a  neto 
caption  ;  that  the  charger  had  most  incompetently 
repudiated  the  dtiigenee  of  his  anthor,  and  ererlooking 
entirely  the  original  caption,  attempted  to  create  a  new 
caption,  on  warrants  wfiich  were  previously  exhausted, 
to  the  effect  of  enabling  him  gummarily  to  obtain  thi^ 
species  of  uUimate  diligence  in  his  own  name.  An- 
swered— It  ia  tlie  exiffenoe  of  tke  denounced  And  te- 
gi!(ti»red  homing  as  a  fact,  which  is  the  warrant  for 
applying  for  caption,  not  merely  in  the  name  of  the 
person  named  in  the  homing,  but  6f  any  person  who 
has  come  to  be  in  the  right  of  ibe  debt  and  the  dili- 
gence; and  the  proper  warrant  is  tlie  fiat  uipetUur 
granted  on  snoh  application. 

Lord  Moncreifft>D  !88th  November  1632,  pronounced 
this  inlerlocutof : — 

'*  Having  coDsidered  thxh  bill,  with  the  inswers  and  writs  pitK 
dHoed,  Fiiids  Ubst  the  complaioer^s  plea  in  regard  to  the  form  of 
the  diligence  on  wliicfa  be  is  inipri»oned  is  not  well  founded ; 
And  io  respect  tbut  the  ooBif>Ui;ier  stiuids  imprisoned,  uuder 
diifgeifce  proceeding  on  a  decree  ef  tbis  Court  for  a  liquid  sum 
of  expeiiies,  after  due  auditing,  io  favour  of  .Messrs  Colquhoun 
and  M'Killop,  the  parties  Of^osfd  to  him  in  the  process  of  ad- 


vocation, in  which  the  said  decree  was  obtained,  to  which  decree 
and  diligence  the  charger  has  right  by  assignation,  he  Laving  been 
compelled,  as  cautioner,  to  paj  the  same ;  in  respect  of  the  ex* 
plasations  and  answers  given  by  the  charger,  as  to  die  cireum* 
stances  under  which  the  said  process  was  raised  and  proceeded 
in,  and  the  documents  produced  with  reference  thereto;  and  far^ 
ther,  in  respect  that  no  caution  is  offered.  Refuses  the  bill,  finds 
expenses  due,  and  remits  the  account,  when  lodged,  to  the  andW 
tor,  to  be  taxed ;  reserving  all  questions  between  the  parties,  as 
to  the  state  of  the  proper  accounts  between  them,  to  be  deter- 
mined in  such  process,  adapted  to  that  purpose,  as  (hey  roiiy  be 
advised  to  insist  in.— iVo/e. — The  Lord  Ordinary  thinlcs  that  the 
charger  took  the  right  course  in  obtaining  new  letters  of  caption 
in  this  own  name,  and  that  the  previous  issuing  of  the  letters  of 
caption  in  the  names  of  the  original  creditors  did  not  create  any 
bar  to  his  so  doing.  On  the  merits,  it  is  too  plain,  that  the  ma- 
terial and  most  plausible  parts  of  the  oomplainer's  statement  are 
proved  not  to  be  true.  Yet,  if  caution  hud  been  oflfered,  the  bill 
might  perhaps  have  been  passed.  As  to  the  charger's  intromis- 
sions, it  is  also  very  dear  that  the  complaiaer  has  not  stated  the 
Circnmstances  fairly,  and  has  withheld  the  most  material  facts, 
which  must  have  been  known  to  him.  But  the  liord  Ordinary 
wishes  to  leave  all  that  matter  perfectly  entire.  And  if  caution 
had  been  oifered,  the  unsettled  state  of  these  accounts  might 
have  fiimished  an  additional  reason  for  passing  the  bill." 

The  suspender  reclaimed.     At  advising. 

Lard  Balgmy  said,  it  was  a  pity  that  such  a  voluminous  print* 
ed  discusKbn  Imd  taken  place  fur  no  end.  The  onlv  point  was^ 
is  the  diligence  legal  ?  The  first  caption  was  in  Colquhoun  and 
M*Killop*s  name,  and  the  second  was  in  Ballandene*s,  who  had 
acquired  right  to  the  diligence.  He  thought  such  procedure  was 
quite  proper. 

.  Lwd  President  said,  the  onlv  warrant  for  the  second  caption 
was  the  ofigiiud  honiitig*  and  toe  assignation  was  intimatiou  to 
the  suspender. 

The  Court  adhered,  reBerying  to  the  suspender  to 

apply  to  the  Lord  Ordinary  to  pass  the  bill  on  cau* 

tion. 

First  Division.*— Lord  Ordinary,  Moncreiff.—- ^c/.  Lord  Ad- 
vocate (Jeffrey)  StMaidment — Alt.  Jameson. — John  Jameson^ 
S.S.C.,  and  Wother»poon  &  Mack,  W.S.,  Agents.— Mr  Bell, 
Clerk \J.  r.  i/.] 

Sm^'.—m  I,         ■  ai^.      ■■■■■■■■■»  ■■■■        ■■■!  ^^^^^m^m^^^ 

92d  December  1832. 

No.  117.— A.  r.  B. 

Process — Reclaiming  Kote-^Boxing  of. 

The  Court  refused  a  reclaiming  note  as  too  late, 
which  had  been  Jee-funded  and  lodged  tviih  the  clerk  on 
the  2l8t  day  from  the  date  of  the  interlocutor  re* 
claimed  agamst,  but  which  had  not  been  boxed  until 
the  following  day^  being  the  22d  day  from  the  date  of 
the  Lord  Ordinary's  judgment. 

First  Division.— S.,  Clerk.— [J.  r.  D.] 


22d  December  1832. 

No.  118. — William  R&nny,  Petitioner, 

Process — Ranking  and  Sale — Petition. 

.  On  moving  a  written  note,  presented  in  name  of 
William  Renny,  W.S.  alone,  as  common  agent  in  tiie 
ranking  and  sale  of  Kiflorn,  pMiySng  for  a  dHirence, 
in  terms  of  tlie  Act  of  Sederunt,  171 1,  to  cite  the  re- 
presentative of  the  common  debtor  lately  deceased, 
the  Court  held^^l^/,  That  a  common  agent  has  no 
perMona  standi  in  a  oaaae  wkieh  iie.  is  merely  appoint- 
ed to  maniige  lor  the  general  behoof,  in  order  to  save 
the  expense  of  separate  agentfies  for  each  of  the  claim- 
ants ;  and  2(f,  Tliat  a  warrant  for  letters  of  diligence, 
particularly  Ui  a  special  case  tike  the  prcaent,  required 
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a  printed  petition  to  the  Court.     The  written  note 

was  therefore  refuiedt  reserving  to  apply  by  printed 

petition,  in  name  of  the  pursuer  or  other  part^  in  the 

cause. 

First  Division. — Jet.  John  Christison.  —  William  Rennj, 
Agent.— D.  Clerk — [J.  H^.  D.] 

22d  December  1832. 

No.  119- — Norman  LocKHART,  Peliiioner^  o. 
Charlbs  Farrier,  &c.,  Respondentia 

lohibirion — Recal  of-— Mandate — Landed  Proprietor—^  land* 
€d  proprietor  having  raiMtd  an  actiont  and  having  thtraaftar  gona 
abroad  i  and  hit  trustee  under  atrutt-tUttfosUion  haoimg  used  in* 
hUfition  on  the  dependence  i  awl  a  petition  for  reetd  thereof  hat*' 
ifig  been  presented,  on  the  ground  that  there  foot  no  e/tecial 
mandtite ;  and  the  trusler*t  committioner,  under  a  sery  broad 
commiMston,  having  granted  a  mandate  to  the  truiteet-^-^Hd  he 
having  tined  hiMielf-^Hdd,  That  the  inhibition,  being  of  a 
precautionary  nohire,  tooj  competent,  though  the  pursuer  wae 
out  of  the  country  when  it  was  laid  on, — he  being  a  landed  pro» 
prittor'^and  could  not  be  recalled,  except  on  caution^ 

Captain  McNeill  of  Galloirchilly  employed  Messrs 
Lockhart  and  Swan,  W.S.,  as  his  agents.  His  affairs 
having  become  embarrassed,  he  executed  a  trust  in  fa- 
vour of  Charles  Ferrier,  the  respondent,  for  the  sale  of 
his  estates,  and  called  for  a  state  of  the  transactions  be- 
tween him  and  his  agents,  as  he  conceived  them  to  be  due 
him  a  large  balance.  No  state,  however,  was  rendered. 
The  Company  of  Lockhart  &  Swan  was  dissolved  in 
May  1831,  and  Captain  McNeill,  in  October  thereafter, 
raised  an  action  of  count  and  reckoning  against  them, 
concluding  for  £5000.  Decree  in  absence  was  pro- 
nounced against  Swan  in  March  1832.  Mr  Lockhart 
ffave  in  defences  ;  and  after  Captain  McNeill  had  sailed 
for  America,  he  objected,  that  the  respondents  had  no 
title  to  appear  under  the  trust-deed,  which  was  not  a 
Sufficient  mandate.  In  the  meantime,  Mr  Ferrier  had 
inhibited,  and  arrested  on  the  dependence.  The  Lord 
Ordinary  repelled  this  objection,  but  the  Court,  10th 
July  1832,  altered,  and  found  that  the 

''  trust-deed  was  not  a  sufficient  mandate  to  entitle  the  trustee 
to  be  sifted,  and  remitted  to  stay  procedure,  till  a  sufficient 
mandate  should  be  produced.'* 

On  the  1 6th  November,  the  Lord  Ordinary  ordered 
a  special  mandate  to  be  lodged  in  a  month.  Before 
Captain  M'Neill  left  the  country,  he  executed  a  com- 
mission (dated  1 1th  April  1832,  and  registered  20th 
June  thereafter,)  in  favour  of  John  McNeill  of  Park- 
mouut,  Belfast ;  whom  failing,  to  two  other  gentle- 
men, 

**with  full  power  to  manage  mj  (Captain  M'Neiirs)  whole 
business  whatsoever  in  my  absence,  as  tbe^  shall  think  proper 
and  expedient,  and  to  act  in  every  case,  and  witb  the  lame  powers 
that  I  possess  ;  to  take  all  legal  proceedings  that  it  may  be  ne- 
cessary for  tbem  to  institute  in  my  name,  and  thereupon  to  ob- 
tain decrees,  and  use  all  manner  of  diligence ;  and  likevdse,  upon 
a  full  and  fair  accounting  by  my  said  trustee,  and  payment  of 
such  balance,  if  any  bcr  as  mav  appear  to  be  due  by  him  upon  a 
sale  of  my  said  estates,  to  discharge  him  thereof,  and  of  his  whole 
Intromissions  and  management,  as  trustee  foresaid,  and  such 
other  person  or  persons  as  may  hereafter  be  appointed  by  my 
creditors,  as  aforesaid,  as  trustee  or  trustees  $  and  generally,  to 
do  everything  in  relation  to  the  premises  which  I  could  do  my- 
self;  declaring  hereby,  that  all  receipts,  disebaifes,  and  convejr- 
ances,  granted  by  my  said  commissioners,  or  either  of  them  in 
the  order  above-mentioned,  to  whatever  person  or  persons,  and 
all  acts  and  deeds  dons  by  them  in  tbs  order  above-mentioned, 


in  execution  of  the  premises,  shall  be  equally  valid  ^and  binding 
as  if  granted  or  done  by  myself.** 

On  the  12th  December  1832,  Mr  McNeill,  acting 
under  this  commission,  wrote  a  letter  to  the  respon* 
dent,  containing,  inter  alia,  the  following  words  :-^ 

"  I  therefore  hereby  give  you  my  full  power,  warrant  and 
authorily,  and  desire  that  you  will  lodge  in  said  process  a  minute 
in  my  name,  holding  the  summons  therein  as  repeated  at  my 
instance,  as  acting  under  the  commission  before-mentioned,  and 
to  sist  yourself  as  the  pursuer^sjudicial  mandatory  in  said  process, 
and  to  take  whatever  other  steps  may  be  considered  necessary 
for  bringing  it  (o  a  conclusion : — and  I  also  approve  of  the  course 
adopted  by  you  since  Captain  M*NeiU  left  Scotland,  in  inhibit^ 
ing  and  arresting  upon  the  dependenoe  of  that  action.* 

On  the  29th  November  1832,  Mr  Lockhart  had  pre- 
sented a  petition  for  recal  of  the  inhibitions  and  ar- 
restments, used  on  the  dependence  of  the  count  and 
reckoning,  in  respect  that  they  were  adopted  by  Mr 
Ferrier,  without  the  smallest  vestige  of  authority  either 
from  Captain  M'Neill  or  any  person  entitled  to  act 
for  him ;  and  the  diligence,  therefore,  was  wholly  inept, 
as  having  been  executed  at  the  instance,  and  in  name 
of,  a  party  forth  of  the  kingdom,  without  any  man- 
datory. Answered  —  1.  I'he  application  for  recal 
was  premature;  for  on  16th  November  1832,  the 
Lord  Ordinary  ordered  a  special  mandate  to  be  lodg- 
ed in  a  month.  The  petition  was  presented  on  the 
29th  of  the  same  month,  when  this  order  was  cur- 
rent.— II.  On  the  10th  December,  before  the  month 
expired,  a  mandate  from  Captain  M'Neill's  commis- 
sioner was  obtained,  authorising  the  respondent  to  sist 
himself  in  said  process  as  judicial  mandatory* — III. 
The  action  on  the  dependence  of  which  the  in- 
hibition has  been  used,  was  raised  whilst  Captain 
M*NeiIl  was  in  this  country.  The  mandate  by  his 
commissioner  draws  back  to  it.  The  Court  has  already 
found  that,  on  actions  commenced  by  landed  proprie- 
tors, diligence  may  proceed  after  they  have  left  the 
country,  without  the  concurrence  of  a  mandatory. 
The  diligence  is  only  precautionary :  It  is  not  ulti- 
mate. Hepried---The  diligence  was  not  justified  when 
it  was  laid  on,-^there  was  no  mandate  then,  and  it 
cannot  be  made  good  now,  after  recal  of  the  inhibition 
has  been  demanded. 

Lord  Glenke, — The  diligence  was  not  taken  out  by  Ferrier 
lor  himself,  but  as  man  of  business  for  Captain  M'Neill ;  and  the 
action  was  raised,  and  decree  obtained,  when  the  Captain  was  in 
this  country.  Ferrier  had  just  followed  the  general  practice. 
He  thought  it  was  quite  proper.  Though  there  was  no  special 
mandate,  yet,  from  the  correspondence,  it  seemed  quite  dear 
that  the  CJaplain  meant  Mr  Ferrier  to  go  on.  He  thoii^t  the 
inhibition  could  not  be  recalled  hoc  statu.  Caution  was  not 
offered. 

Lord  Cringfetie  siud,  that  the  diligence  being  on  a  dependence, 
it  could  only  be  recalled  on  sufficient  caution.  He  thought  the 
conflicting  decisions  on  the  subject  by  the  First  and  Second 
Divisions  could  be  ffeeondled.  The  deput]r>keeper  had  reported 
what  was  the  general  practice  regarding  diligence  at  the  instance 
of  landed  proprietors  turth  of  .Scotland.  If  the  Conrt  dedded 
that,  in  such  drcumstances,  diligence  could  not  proceed,  there 
would  be  an  end  to  the  office  of  negotiorum  gesior.  Could  Mac- 
Meill,  if  he  returned  after  the  diligence  was  done,  not  have  rati- 
fied it?  Undoubtedly  he  could.  The  authority  to  John  M*NetU 
is  so  broad  as  to  make  him  equal  with  his  constituent.  The 
commissioner  sists  himsdf,  and  grants  mandate  to  Ferrier,  who 
has  sisted  himself.  The  Lord  Ordinary  has  sustained  it  The 
mandate  is  merely  to  cover  the  expenses.  The  inhibittons 
could  not  bs  reoslled  without  caution. 
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Lord  Mmdambank  coBCorred. 

Lvrd  Jusiice'Clerk.—The  report  by  the  dcp«ty-ke«per  Is 
general.  Ferrier  does  not  do  diligence  In  bis  own  name,  btit 
for  M*NeiU,  who  is  a  landed  proprieror.  Ferrier  was  entitled 
to  take  prceauUonary  diligence  without  ft  special  mandate,  though 
he  oouM  not  oarry  on  an  action  without  such.  Viewing  it  in 
the  light  of  precautionary  diligence  brought  it  to  the  case  of 
Hare's  heirs,  which  he  thought  was  well  decided. 

The  Coart  recalled  the  inhibition,  on  caatien. 

Petitioner's  Authority.^Kid  v.  Ferguson,  11  th  Maroh  1826^ 
Reapondenu*  Authority.  —  £wing  v.  Dr  Hare^  &o.  28th 

KoTember  1827 ;  S.  and  D. 
Second  Division. — Jet,  Jameson  and  Miller. — Jli,^  Dean  of 

Faetilty  (  Hope),  and  Graham  Spiers. — Lockhart,  Hunter  and 

Whitehead,  W.S.,  and  Cunningham  &  Walker,  W.S.,  AgenU, 

—Mr  RolUnd,  Clerk.— [J.  «r.  H>] 

TEIHD  COURT. 

&th  December  1 832. 
No.  120. 
The  foHowing  augmentation  was  awarded : — 
Banff— Presbytery  of  Fordyce— Old  stipend,  1811,  16  ehal- 
ders,  and  d£10  for  Communion  Elements. — Stipend  modified  of 
this  date,  IScfaalders,  and  jCIO  for  Communion  Elements,— being 
so  augmentation  of  2  chalders. 

I9th  December  1832. 
The  fultowing  augmentation  was  awarded  : — 

Auldeam— Presbytery  of  Nairn— Old  stipend,  1812,  91  bolls 
of  meal  and  85  bolls  barley,  and  a  further  quantity  of  victual, 
half  meal  and  half  barley,  equal  to  £48,  4.  5.  4-12ths  Sterling, 
and  £8,  6^  8  for  Communion  Elements. — Stipend  modified  of 
this  date,  16  chaldefs,  and  J68,  6.  R  for  Communion  Elemental 
— ^being  an  augmentation,  of  3^  chalders. 


COURT  OF  JUSTXCIABT. 

Uth  January  1833. 

No.  121. — Tns  Crown,  v.  Margaret  Faequhar 
AND  Marcarbt  Hunter. 

Proof — WttOCSft— C^rniett  Mprsacn/,  thtU  a  4ra^  and  dumb  fhtr* 
ton,  un€dve«U0df  and  abU  to  converse  aniy  6y  natural  ng«<t  wag 
noi  a  habile  witness. 

The  prisoners  were  indicted  for  breaking  into  the 
hoase  of  Elizabeth  Anderson,  in  Weir's  Close,  Leith, 
and  Ktealing  from  loclcfAst  placet  therein,  sereral  ar« 
tides.  During  the  trial,  the  public  proseontor  ad- 
duced Elisabeth  Anderson  as  a  witness ;  and  being 
deaf  and  dnmby  an  interpreter  was  nworn.  On  being 
in  limne  interrogated,  what  idea  the  witness  could 
form  of  an  oath,  he  answered,  that  he  could  impress 
her  with  the  conviction  that  it  was  necessary  to  speak 
the  trnth,  bat  that  as  she  was  unedacated,  he  was  not 
certain  that  she  could  be  made  to  comprehend  the 
obligation  of  an  oath.  On  a  question  put  by  the  conn* 
sel  fur  the  panels,  it  turned  out  that  the  witness  could 
not  nse  the  alphabet  taught  to  deaf  and  dumb  persons, 
and  could  only  converse  by  natural  signs.  The  Soli- 
citor-General having  put  a  few  general  questions, 
stated,  that  he  brought  forward  the  witness  merely  to 
prevent  the  prisoners*  counsel  from  afterwards  found- 
ing on  bis  not  having  adduced  her.  Various  other 
witnesses  were  then  examined. 

In  summing  up,  the  Lord  Justice-Clerk  expressed 


an  opinion,  that  a  deaf  and  dumb  person,  uneducated, 
and  able  to  converse  only  by  natural  signs,  was  not  a 
habile  witness. 

Farquhar  was  found  guilty  by  a  majority  of  the 
assize.     The  libel  against  Hunter  not  proven. 

Act.  Solicitor- General  (Cockbum),  and  Shaw  Stewart — Alt, 
Burton. — David  Cleghom,  W.S.,  Crown  Agent. — Justiciary 
Clerk [J.  W.  H,] 


COURT  Ok  SESSION. 

INNER-HOUSE. 


\5th  January  1833. 

No.  122. — James  Swan,  Advocator^  v.  Robkrt 
Halvburton,  &c.,  Respondents. 

Proceta— Interlocutor-— Review—  Competency — A  trustee  A«k- 
n^  declined  to  sist  kim^elfia  a  process  in  which  the  bank-- 
rupt  was  advocator,  and,  in  consequence,  an  interlocutor  of  the 
Lord  Ordinnry,  which  the  Court  had  recalled  for  further  investi- 
foiion,  havingbeen  virtually  repeated  by  an  interlocutor  of  Court 
in  faooiir  of  the  respondents ;  and  the  bankrupt  having  present^ 
eda  reclaiming  note  against  the  latter  inferlocutorof  Comt,  pray- 
ing for  its  recai  ns  pronovnced  in  his  absence — Held,  that  Uie 
note  was  incompetent,  and  could  not  be  written  on. 

8vrnn  having  brought  and  advocated  an  action  of 
interdict  against  the  respondents,  the  Lord  Ordinnryr 
2d  Febrimry  1830,  recalled  the  interdict,  and  remitted 
simpiiciier  te  the  sheriff,  without  expenses.  Swan, 
reclaimed  on  the  merits, — the  respondents  as  to  ex- 
penses. The  Court,  March  4,  1880,  recalled,  and  re» 
mitted  to  the  Jury  Court.  After  some  further  pro- 
cedure in  the  cause,  Swan  was  sequestrated,  14th  March 
1832.  The  trustee,  on  having  the  process  intimated 
to  him,  declined  to  sist  himself.    In  absence  of  Swan, 

"  The  Lords  (4th  December  1832,)  having  considered  the 
reelasming  notes  for  both  parties  io  this  cause,  in  respect  the 
trustee  has  failed  to  appear,  refuse  the  reclaiming  note  for  the 
pursuer,  recal  the  interdict,  and  remit  the  cause  dmpliciter  to  the 
SheriflT,  and  decern  ;  and  find  the  pursuer  liable  to  the  defenders 
in  the  whole  expenses  incurred  in  this  Court  and  in  the  Jury 
Court,  and  also  in  the  Inferior  Court,  and  appoint  the  defenden 
to  lodge  an  aecount  thereof,  and  remit  to  the  auditor  to  tax  the 
same,  and  to  report." 

And  on  the  20th,  the  Court  approved  of  the  anditor'a 
report,  and  decerned.  Against  these  latter  hiterlo- 
outors.  Swan  and  his  cautioner  presented  a  reclaim- 
ing note,  praying  the  Court  to  recal  the  interlocutors* 
and  repone  the  petitioners.  But  the  Court,  having  re* 
ference  to  the  previous  interlocutor  of  the  Lord  Ordi- 
nary, virtually  repeated,  and  holding  the  application 
to  he  incompetent,  refused  to  write  on  the  note. 

Second  Division,— Lord  Ordinary,  Macksnsie.— ilc*.  p. 
Robertson.— i^A.  Rutherford.— Daniel  Fisher,  and  A.  &  J. 
Paterson,  Agents.— Mr  Thomson,  Clerk.— [r.C] 


16M  January  1833. 

No.  123. — Lord  Elibank,  Suspender,  v.  Jambs 

Rbnton,  Respondent. 

Entail — Wood — An  heir  of  entail,  during  the  lifetime  of  his  pre^ 
deeessor,  having  purchased  the  wood  upon  the  entailed  estate; 
and  thereafier  trantftfred  that  right  r«>  a  thied  party,  who  ««»- 
weyed  tk»  rigkt^  thereto  to  another  MubetOmta  tis  the.  entail  i  the 
heir,  purchaser,  hatnng.  subseguentiy,  and  before  the  wood  had 
befn  cut  down,  succeeded  to  the  estate,  and  then  granted  a  trust- 
deed  of  his  liferent  interest  therein,  for  behoof  his  creditors,  upon 
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which  infeftment  followed ;  ttml  the  trustee  having  advertised  the 
wood  Jot  saie-^Jield^  I,  in  a  suspension  and  interdict  at  the  m- 
stance  of  the  substitute,  who  had  obtained  right  to  the  uwfd  pur» 
chased.  That  the  trust9es  were  entitled  to  selL — //.  The  suhsti" 
tute  having  succeeded  to  the  estate,  that  the  wood  could  not  be 
cuti  but  an  opinion  expressed,  and  a  reservation  accordingly 
made,  that  he  was  liable  in  damages,  in  consequence  of  the  in- 
terdict having  been  granted. 

In  1741,  Sir  Alexander  Marray  of  Black  Barony 
entailed  the  lands  of  that  name,  bat  now  known  by 
the  name  of  Darnhall,  on  a  certain  series  of  heirs,  and 
the  heirs-male  of  their  body.     In  1776,  Patrick  Lord 
Elibank  executed  an  entail  of  the  lands  of  Eli  bank 
and  Ballancrieff,  to  the  same  series  of  heirs.     Both 
deeds  contained  the  usual  prohibitions  against  selling, 
disponing,  alienating,  hardening,  or  pottinff  away  the 
lands  therein  contained.     Under  both  of  tnese  deeds, 
Alexander   first  Lord  Elibank  succeeded,  made  up 
titles,  and  entered  into  possession.     Having  become 
very  much  involved  in  his  circumstances,  his  life  in- 
terest was  attached  by  his  creditors,  and  brought  to 
sale.     Among  others,  there  was  exposed  to  sale,  the 
timber  growing  upon  the  estates,  which  was  bought 
by  his  eldest  son,  Alexander  Marray,  (afterwards 
Lord  Elibank,)  for  £2500,  upon  payment  of  which  he 
(4th  January  1802)  received  an  assignation  to  his 
piirchase  from  the  trustees  for  his  father's  creditors. 
The  prioe  was  raised  by  discounting  with  a  Bank  a 
bill,  to  which  Sir  .lames  Pulteney,  along  with  tlie  pur- 
chaser, Mr  Marray,  became  an  obligant, — the  former 
receiving,  at  the  same  time,  from  the  latter  a  bond  of 
relief  from  all  claim  on  account  of  any  part  of  the 
sum  in  that  bill.     In  farther  securitv,  Mr  Murray  also 
conveyed  to  Sir  James  Pulteney,  all  right  he  had,  or 
might  come  to  have,  in  the  woods  upon  the  estates, 
with  power  to  Sir  James  to  cut,  sell,  and  dispose  of 
the  said  woods,  as  fully  and  freely  as  he  Mr  Murray 
could  do  himself. 

Sir  James  Pulteney  was  obliged  to  pay  £950,  3.  8. 
of  the  bill  to  the  Bank,  but  did  not  obtain  repayment 
from  Mr  Murray, — and  shortly  after,  Sir  James  hav- 
ing died,  his  executors  obtained  decree  against  Mr 
Murray  for  that  balance,  with  interest,  from  12th 
December  1805 — under  deduction  of  certain  payments 
to  account.  The  Court  also,  in  the  same  process,  on 
18th  December  1812,  granted  warrant  to  sell  certain 

Sarcels  of  the  wood  above-men tiooed,  with  a  view  to 
quidate  tlie  debt  doe  by  Mr  Murray.  A  sale  took 
place  accordingly,  by  which  the  debt  due  by  Mr  Mur- 
my  was  redncea  to  £458,  18s., — but  to  prevent  any 
farther  destruction  of  the  woods.  Miss  Fergusson,  a 
relation  of  the  family,  paid  up  the  balance  due  to  Sir 
James  Pulteney *s  executors,  and  likewise  purchased  a 
considerable  number  of  the  trees  g^rowing  about  tlio 
mansion-house  of  BallancrieflT,  at  the  price  of  £228, 
1 2s.  Sir  James  Pulteney's  executors,  on  the  other 
hand,  on  25th  October  1813,  executed  a  conveyance, 
in  favour  of  Misfi  Fergusson,  of  the  dt*bt  paid  by  her, 
and  also  of  the  whole  timber,  woods  and  plantations, 
upon  the  entailed  estates,  with  full  power  to  her  to 
cut,  sell  and  dispose  thereof,  to  the  extent  paid  by  her. 
On  19th  November  1819,  Miss  Fergusson  conveyed 
and  made  over  the  whole  trees,  woods,  &c.,  to  which 
she  had  thus  acquired  right,  to  Mr  Rolland,  in  trust, 
for  behoof  of  the  suspender,  the  eldest  sou  of  Mr 


Murray,  the  original  purchaser,  till  he  should  attain 
the  age  of  23  years.  Alexander  first  Lord  Elibank, 
died  in  1820,  and  was  succeeded  by  his  son  Alexander, 
second  Lord  Elibank,  who  made  up  titles  under  tlie 
entail  to  the  different  entailed  estates.  Having  got 
into  debt,  he  executed  a  deed,  conveying  his  lirerent 
interest  in  the  estates  in  favour  of  Lord  ArbothnoC 
and  others,  as  trustees,  for  payment  of  certain  debts, 
and  other  special  purposes.  The  trustees  were  infeft 
on  ]4ih  January  1823,  and  in  May  and  June  1824, 
executed  a  new  deed,  by  which  they  conveyed  the 
several  estates,  with  the  powers  conferred  apon  them, 
to  Messrs  James  Scott,  James  Kenton,  and  James 
Brown,  accountants  in  Edinburgh,  as  trustees  seriatim^ 
Upon  this  deed  infeftment  also  followed  on  30th 
June  1824.  Neither  of  these  deeds  contained  any  spe- 
cial conveyance  to  the  woods,  but  bore  to  be  granted 
for  the  purpose,  inter  alia, 

"  of  giving  the  said  trustees,  and  their  foresaids,  the  rigbt  of 
removing  tenants,  &c.,  and  exercising  every  other  act  of  adnaU 
nistradon  and  property  therein,  as  Ailly  and  fredy  in  every  re- 
spect as  we,  the  said  Alexander  Lord  Elibank,  and  Janet 
Olipbant,  Lady  Klibank,  or  eitberof.us,  or  any  other  beirof  entail 
of  the  said  respect ive  lands,  eatatea,  baronies,  and  others  could 
do,  but  no  farther.** 

In  October  1827,  Mr  Scott,  the  trustee  first  in  no« 
mination  under  the  last  trust-deed,  advertised  a  sale 
of  a  considerable  qnantitv  of  the  wood  upon  the  abov^ 
estates,  both  by  private  bargain  and  by  public  roup  : 
whereupon  the  suspender  presented  the  present  sus- 
pension and  interdict  against  imy  such  sale  taking 
place.  Lord  Newton,  Sd  December  1827,  granted 
mterdict  in  the  meantime,  and  remitted  to  two  per- 
sons of  skill  to  report  what  parts  of  the  woods  were 
unfit  to  be  cut,  and  what  parts  were  essential  to 
the  shelter  and  comfort  of  the  mansion-houses.  His 
Lordship  afterwards  passed  tlie  bill,  and  continued 
the  interdict  only  in  so  far  as  regarded  the  trees  which 
the  reporters  had  reported  as  being  improper  to  be 
cut.  15ut  upon  a  reclaiming  note,  the  Court,  on  20th 
May  1828,  altered  the  interlocutor,  and  remitted  to 
the  Lord  Ordinary  to  pass  the  bill,  and  continue  the 
interdict  in  loto. 

The  case  having  gone  back  to  the  Lord  Ordinary, 
a  record  was  made  up,  and  cases  prepared  and  boxed, 
but  before  these  came  to  be  advised.  Lord  Elibank 
the  second  died,  as  did  also  Mr  Scott*  Hie  Lord- 
ship was  sttceeeded  by  the  suspender,  Aleitander  the 
third.  Ttiereafter,  on  23d  June  1830,  Lord  Meadow- 
bank,  before  whom  the  cause  bad  come,  pronounced 
this  interlocutor  :— 

"  Having  heard  counsel  for  the  parties.  Holds  Mr  Ronton 
sisted  as  trustee  of  Lord  and  Lady  Elibank,  and  their  creditors, 
in  room  of  the  late  Mr  James  Scott,  the  former  trustee ;  and,  in 
respect  of  the  death  of  the  bite  Lord  Elibank,  snataiDS  the 
reHSons  of  suspension  and  interdict ;  suspeuda  the  leCteia  sim* 
pUciter ;  prohibits  and  interdicts  as  craved,  and  decenii,  reserving 
to  the  charger  all  claims  of  damages  against  the  suspenders  and 
the  cautioner  in  this  suspension ;  and  quoad  the  point  of  expenses, 
appoints  parties*  procurators  to  be  ready  to  debate  at  next  call- 
ing.- 

Upon  advising  a  reclaiming  note  for  Mr  Rcnton, 
the  Court,  on  20th  January  1831, 

**  Hecal  the  abo%tr  interlocutor  -,  but  in  respect  of  the  death  of 
Lord  Elibutik,  Find  thut  the  trees  cuniiot  now  be  cut;  remit 
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to  Lord  Cofebouse,  in  place  of  Lord  Meadowbank,  to  dispose 
of  the  cuue,  and  to  do  therein  as  to  him  shall  seem  just" 

An  additional  record  and  cases  were  then  prepared 
Wore  the  Lord  Ordinary.  The  pleas  of  the  suspender 
were,  inter  alia — I.  That  as  he  derived  right  to  the  wood 
b?  the  interposition  of  Miss  Fergasson  n*om  his  father, 
Alexander  second  Lord  EHbank,  the  respondent,  as 
trustee  for  the  creditors  of  that  father,  could  not  de- 
feat his  right  to  the  woods,  or  cut  any  part  thereof, 
at  least  withoat  paying  the  suspender  the  sum  ad- 
Tanced  to  his  father  therefrom. — II.  When  an  heir 
of  entail,  during  the  lifetime  of  his  predecessor,  pur- 
chases the  wood  opon  the  entailed  estates  from  that 
predecessor,  and  then  transfers  his  right  to  the  wood 
M)  obtained  to  a  third  party,  he  cannot,  upon  suc- 
ceeding to  the  entailed  estate,  be  entitled  to  maintain 
that  the  right  in  that  party  to  cut  the  wood  expired 
atthedeaui  of  the  heir  of  entail  who  sold  it. — III. 
That  at  all  events,  the  woods  cannot  now  be  cut,  in 
consequence  of  the  death  of  the  second  Lord  fClibank. 
The  respondent  pleaded — I.  That  the  right  in  him 
was  a  real  right  constituted  by  the  infeftment  upon 
the  trust-deed,  and  consequently  preferable  to  any 
mere  personal  right,  which  was  all  tliat  the  suspender, 
prior  to  his  saccession,  could  contend  that  he  had. — 
11.  The  whole  right  acquired  by  the  suspender  or  his 
aothors  was  a  right  to  cut  the  wood  during  the  life 
of  Alexander  first  Lord  Elibank,  which  ceased  on 
his  death  ;  whatever  remained  uncut  at  that  date  de- 
»:ending,  as  pars  soli,  to  the  succeeding  heirs  of  en- 
tail. 

The  Lord  Ordinary,  on  13th  November  1832,  pro- 
nounced this  interlocutor: — 

"  Having  considered  the  revised  cases  originally  given  in  for 
the  parties, — ^the  remit  from  the  Court, — the  record  subsequently 
made  up  in  consequence  of  an  alleged  change  of  circumstauces, 
—the  revised  additions  to  the  cases,-«-and  the  whole  processi, — 
In  respect  the  trust-deed  in  favour  of  the  charger  remains  unre- 
dun>d«  and  that  the  suspenders  have  no  title  to  call  him  to  account 
fur  hi$  intromissions  under  that  deed,— Repels  the  objections  to 
the  title  and  interest  of  the  charger  to  insist  in  this  process : 
Kinds  that  tbe  reasons  of  suspension  and  interdict  are  unfounded, 
and  repels  the  same ;  but  in  respect  of  the  interest  of  the  late 
Lurd  Elibank,  as  heir  of  entail,  in  tbe  growing  timber  in  queption, 
laving  ceased  by  bis  deutli, — and  the  charger  no  longer  having 
or  claiming  a  rif^httociit  it  down, — Finds  it  unnecessary  that  the 
Iftters  should  be  found  orderly  proceeded  ;  and  decerns :  Finds 
the  su.«penders  liable  in  expea*ies  of  process ;  and  remits  the 
acroiint  thereof,  when  lodged,  to  the  auditor  to  tax,  and  to  report : 
R«»erTing  to  the  charger  sdl  claims  for  damages  against  tbe  sua- 
pi^itders  and  tbeir  cautioners,  in  consequence  of  the  interim  in- 
terdict which  the  v  obtained  in  the  Bill- Chamber;  and  to  the 
su»peaderi  and  tbeir  cautioners  their  defences  agaiubt  the  same.** 

The  suspender  having  reclaimed, 

Lord  £a/j^ray.— There  is  no  doubt  as  to  the  claim  for  da- 
mages, because,  if  an  interdict  has  been  obtained  against  cutting 
wutmI,  which  it  is  afterwards  found  the  party  was  entitled  to 
rut.  and  would  have  cue  but  for  the  interdict,  damages  must  follow. 
But  as  to  the  merits,  I  am  a  little  puazled.  Trees  on  an  estiite  are 
of  a  very  peculiar  nature,  it  is  true.  They  are  not  a  crop,  nor 
irmi^,  nor  are  tbey  poiodable  subjeets.  They  are  only  a  part 
of  the  soil,  and  no  person  can  get  at  tbem  while  uncut,  except 
by  a  direct  adjudiiration  of  the  solum.  Now,  as  I  understand 
the  ca&e,  ic  is  this :  JaorA  EHbank  the  first  wanted  to  cut  the 
trecs-^and  Sir  James  Pulteney,  steps  forward  at  tbe  instance 
of,  and  with  Lord  Elibank  the  second,  to  prevent  their  being 
cut,  and  they  pay  to  the  creditors  of  the  first  Lord  tbe  price* 
l^e  trees  were  thus  purchased  by  the  second  Lord,  father  of 
tlic  present  ooblcman ;  but  not  being  able  to  pay  the  price  ad- 


vanced for  him,  he  prevails  upon  Miss  Fergussoo  to  advance  the 
money,  and  be  conveys  what  right  he  bad  to  her,  in  these  trees. 
Now,  whenever  he  came  into  a  situation  to  be  able  to  give  a 
complete  right  to  Miss  Fergnsson  (which  he  did  upon  his  own 
succession),  I  conceive  be  must  be  understood  as  having  grant- 
ed a  conveyance  to  that  lady,  of  tbe  right  to  cut  those  trees ;  or 
in  other  words,  to  have  made  a  new  sale  to  her.  But  if  this  be 
the  case,  how  could  he  make  another  sale  of  the  same  subjects 
to  other  parties,  his  creditors  7  No  doubt,  here  there  was  an 
heritable  right,  conveying  to  the  trustees  for  his  creditors,  all 
right  and  title,  and  power  of  administration  he  had  in  tbe  estate. 
But  could  Lord  Elibank  himself  have  put  the  axe  to  these 
trees,  and  deprived  Miss  Fergusson  of  her  right  ?  I  apprehend 
he  would  have  been  in  mota  fide  to  do  so.  It  appears  to  me 
rather,  therefore,  in  this  light,  that  this  conyeyance  to  the  trus- 
tees was  merely  in  security  for  debt,  and  a  personal  right  to 
cut  down  these  trees,  but  not  preferable  to  a  prior  onerous  per- 
sonal conveyance  of  the  same  subjects.  Suppose  the  creditors 
had  adjudged  his  liferent  interest,  would  the  adjudgers  be  en- 
titled to  eut  timber  ? — or  could  they  open  quarries,  or  sell  the 
mansion-house?  Cleariy  not.  I  therefore  think,  that  on  the 
death  of  Alexander  first  Lord  Elibank,  and  his  son  succeed- 
ing to  him,  that  his  right  to  the  wood  became  complete,  and 
fortified  tbe  right  of  Miss  Fergnsson. 

Lord  PresideiU. — I  see  your  Lordship's  difficulty,  but  I  think 
it  may  be  removed.  Alexander  tbe  second  succeeded  to  the  estate 
as  heir  of  entail,  and  made  up  titles,  and  completed  a  feudal 
right  to  the  estate.  And  he  could  get  right  to  the  wood  in  no 
other  way.  Then  be  grants,  not  a  right  to  cut  the  wood,  but  a 
conveyance  of  bis  whole  liferent  interest  in  the  estate  to  the 
trustees — that  no  doubt  includes  the  right  to  cut  tbe  w^ood ;  and 
they  are  infeft.  Now,  suppose  that  there  was  an  obligation  to 
give  these  trees  to  Miss  Fergnsson,  that  was  but  a  mere  per- 
sonal obligationi  which  cannot  compete  with  tbe  real  and  feudal 
right. 

Lord  GUlicM. — I  think  the  case  perfectly  dear.  Alexander  the 
first  Lord  Elibank  contracts  debts,  and  wishes  to  sell  the  wood. 
Alexander  the  second  wishes  the  wood  not  to  be  cut,  and  he 
himself  becomes  the  purohaser.  All  that  Alexander  the  first 
could  give,  was  a  mere  personal  right.  Tbe  matter  does  not  de« 
pend  at  all  upon  the  peculiarity  of  the  estate  being  entailed.  If 
a  proprietor  of  an  estate  in  fee-simple  sells  the  wood,  all  he  can 
give  to  tbe  purdiascr  is  a  personal  claim ;  and  if  the  former  die 
before  the  wood  is  cut  down,  there  is  merely  a  claim  for  damages 
against  tbe  executors,  not  the  heir.  The  interference  of  Sir 
James  Pulteney  and  Miss  Fergusson  does  not  alter  the  matter 
at  all.  No  conveyance  tbey  could  have  got  of  a  personal  kind 
from  Alexander  second  could  have  altered  the  question.  Alex- 
ander the  second  then  grants  a  disposition  of  bis  liferent  inte- 
rest in  the  estate,  on  which  infeftment  follows.  That  is  a  com- 
plete feudal  tide  to  all  that  whs  in  the  grantcr,  and  the  trustees 
can  do  all  that  he  could  do.  It  has  been  asked,  if  they  could  sell 
the  mansion-house  ?  Nj,  they  could  not,  just  because  tbe  heir 
could  not  do  so,  but  they  can  do  whatever  he  could.  They,  in' 
like  manner,  Can  cut  trees,  but  only  so  far  as  be  could  do  so 
himself.  In  regard  to  the  question  of  damages,  1  think  damages, 
must  be  due  here. 

The  Court  pronounced  this  interlocutor  :-— 

'*  Adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against,  under  the  reservation  therein  mentioned,  and  reserving 
a\M  to  the  chargers  all  competent  objections  to  the  number  of 
trees  prof>osed  to  be  cut  in  terms  of  the  report  of  Messi-s  Turn- 
bull,  in  so  far  as  the  cutting  of  these  trees  would  interfere  with 
the  shelter  and  comfort  of  the  mansion-house  :  Find  additional 
expenses  due,  and  remit  the  account,**  &c. 

First  Division Lords  Ordinary,  Newton,  Mcadowbank  and 

Corehouse. — /Id.  J.  A.  Momiy,  A.  Wood. — jilt.  Dean  of 
Faculty  (  Hope),  J.  Walker.^«  A.  &  J.  RoHand,  and  Gibson- 
Cniigslk  Wardhiw,  W.&,  Agents.-^Mf  fieU,  Clerk.— I  J.  fT.  A] 

mm   m ■  ■■■—  ■■  -        ■        —  M  ^  I  I     ■■  ■     m^^^^^^^^m 

16//*  January/  1833. 

No.  122. — WifcLiAM  Fras»b,  Pursuer,  v.  William 

Tait  &  James  K£JtR»  Defenders^ 
Principal  and  Agent—  Guarantee — Del  credere—  Cautioner — 
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Liability — A  party  kaning  become  grclutlve  agent /or  another  in 
ike  collecting  ofordert/or,  and  iaUoft  whitkjf  in  a  particular  dii* 
trirt ,  and  having,  aion^  with  cautionertt  entered  into  a  guarantee, 
wJiich  provided,  inter  &lia,^r  the  due  honour  and  retirement  of 
all  Lille  drawn  by  the  employer  in  consepience  of  the  orders  trans^ 
mittud, — an  order  havinti  been  transmittedby  theagent — the  whitky 
.  having  been  seiu  in  consequence,  with  a  bill  of  lading  and  invoice, 
but  tiottaktn — a  bUl  drawn  by  the  employer  having  been  refused 
acceptance  by  the  alleged  purcheiser,  and  afterwards  protested 
Jbr  noa-payment'-^he  protest  having  been  intimated  to  the  agent 
and  his  cautiuners—and  the  agent  having  taken  into  his  oivn 
store  the  whisky  rtfused,  and  alleged  to  have  been  ordered — JSeld, 
that  he  and  hu  cautioners  were  liable  for  the  price. 

The  pnrguer  having  agreed  to  appoint  William  Tait» 
junior,  his  agent  for  selling  his  whisky,  upon  receir- 
ing  a  guarantee  from  him  for  £500,  William  Tait, 
senior,  and  Kerr,  granted  a  letter  of  guarantee,  18th 
September  1830,  providing  that  Tait  should  be  ap- 
pointed the  pursuer's  agent  for  the  sale  of  his  whisky 
in  Edinbnrgh,  Leith,  and  vicinities :  That  he  the  said 
agent  was  to  act  for  the  pursuer  on  the  understanding 
tliat  he  was  to  collect  the  orders  and  forward  them  to 
the  pursuer :  Tiiat  the  pursuer  was  to  forward  the 
whisky  direct  to  parties  purchasing  it,  and  to  value  on 
them  at  the  dates  as  advised  by  the  agent,  and  the 
agent  was  to  guarantee  the  dne  honour  and  retirement 
of  all  the  bills  so  drawn.  The  defenders  also  guaran- 
teed the  due  honour  and  retirement  of  all  the  bills  so 
drawn,  to  the  extent  of  five  hundred  pounds  Sterling, 
for  which  the  pursuer  was  to  allow  the  agent  5  per 
cent,  an  a  del  credere  commission,  and  this  on  the  net 
proceeds  realised  for  the  sales  made,  the  agent  bind- 
ing himself  thereby  to  sell  for  no  other  malt  distillery 
on  commi^Aion,  and  that  the  pursuer  was  to  relieve 
him  of  all  postages  and  the  necessary  expense  of  col- 
lecting cask*!. 

On  the  21st  of  May  1831,  Tait  wrote  the  pursuer  : 

'*  Yott  msy  ship  a  puncheon  of  whixky  to  Peter  Bertnm, 
merchant,  M«in  Point,  head  of  West  Port,  9t,  4  mo.  credit.*' 

The  whisky  was  sent  off  immediately,  and  the  pur- 
suer wrote  to  Tait,  and  also  wrote  to  Bertram,  inclos- 
ing a  bill  of  lading  and  invoice,  valuing  on  him  for 
dB54y  I8s.  at  four  months.  But  Bertram  refused  to 
receive  the  whisky  on  its  arrival  in  Edinburgh,  or 
to  accept  the  bill.  Eraser  wrote  to  Tait,  lOih  June 
1831,  instructing  him  to  get  the  matter  cleared  up. 
Tait  did  not  answer — but,  in  an  accotmt,  rendered 
]  1th  July  1831,  after  Eraser  had  visited  Edinburgh, 
charged  him  with  commission,  &c.  on  the  sale  of 
the  puncheon,  and  did  not  charge  himself  with  the 
price  (although  he  took  the  whisky  into  his  own 
store).  In  this  account  he  bronght  out  a  balanee 
of  £99  against  Eraser.  At  length,  the  Bank  return- 
ed the  bill,  protested  for  non-acceptance  and  non-pay- 
ment, 8th  October  1831.  The  pursuer  retired  it,  and 
immediately  gave  notice  both  to  Fait  and  to  his  securi- 
ties. In  November  1831,  he  brought  an  action  against 
tliero  for  the  price  of  the  whisky,  pleading — L  under 
the  agreement  libelled,  by  which  Tait  the  agent  was  to 
collect  and  forward  orders,  for  which  the  pursuer  was 
to  value,  and  the  agent  and  oaotioners  were  to  guaran- 
tee the  due  honour  as  well  as  retirement  of  all  the 
bills  so  drawn,  the  defenders,  the  cautioners,  are  liable 
for  the  bill  in  qnestion,  as  drawn  in  consequence  of 
an  order  forwarded  by  the  agent. — II.  The  pursuer 
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was  not  bound  to  give  intimation  to  the  cautioners  of 
the  first  dishonour  oi  such  bills,  aod  be  hat  not,  by 
failing  to  do  so,  or  in  any  other  way,  lost  his  claim 
against  them  in  the  present  case  under  their  goarau^* 
tee.  The  defeoders  (the  cautioners,)  pleaded — I. 
The  transaction  set  forth  in  the  summons  does  not 
fall  within  the  letter  or  spirit  of  the  guarantee  libelled 
on,  in  respect  that  no  order  was  given  by  Mr  Ber- 
tram, and  consequently  there  could  be  no  bill  or  draft 
on  him  within  the  meaning  or  purview  of  the  guaran- 
tee, the  defenders  not  havmg  guaranteed  the  indivi- 
dual transactions  of  William  Tait,  the  agent,  or  that 
he  should  pay  the  purchases  made  by  him  on  his  own 
account  from  the  pursuer ;  but,  on  the  contrary,  ia 
contracting  the  obligation  libelled  on,  having  merely 
contemplated  bona  fide  and  actual  sales  made  by  the 

f»ursuer  to  third  parties,  through  the  agency  of  VV  il- 
iam  Tait,  whereby  the  defenders  were  to  have  inter- 
posed between  them  and  actual  loss,  not  only  William 
Tait  himself,  but  also  the  purchasers  of  the  pursuer  s 
whisky. — II.  Supposing  that  the  pursuer  could  esta- 
blish that  the  bill  or  draft  libelled  on  was  covered  by 
the  guarantee,  the  defenders  were  liberated  by  the 
foresaid  settlement,  which  the  pursuer  made  with  Mr 
Tait,  the  primary  obligant,  in  the  knowledge  of  Mr 
Bertram's  rejection  of  the  puncheon  of  whisky,  and 
refusal  to  accept  the  draft,  and  under  circumstances 
in  which  the  pursuer  was  bound,  in  the  discharge  of 
his  duty  both  to  himself  and  to  the  defenders,  to  have 
retained  in  his  own  hands  enough  to  have  extinguish- 
ed the  debt  libelled  on. — III.  The  defenders  were 
further  Kberated  by  the  pursuer's  failure  to  intimate 
the  dishonour  of  the  draft  in  question  to  the  defenders. 
The  Lord  Ordinary  decerned  in  terms  of  the  libel, 
with  expenses.  The  caotioners  reclaimed.  At  ad- 
vising. 

The  Lord  JueHeC' Clerk  saw  that  a  piissle  might  be  rsised  on 
the  terms  of  the  gnanintee,  as  not  being  one  for  the  honesty  of 
the  agent  But  it  was  a  very  special  guarantee.  Eraser  was 
not  at  liberty  to  employ  any  other  person  to  take  orders,  or  to 
go  about  for  them  himself;  and  the  trani;action  was  clearly  under 
the  guarantee.  When  Fraser  came  to  £dtnlmi||fh,  he  found  that 
Tait  had  taken  the  puncheon  himself.  But  be  had  charged 
'  Bertram  with  the  puncheon,  and  how  could  be  know  that  Ber. 
tram  had  been  released  ? 

Lord  Meadowbank  thought  the  words  were  sufficient  to  cover 
an  order  by  Bertram.  Tait  was  taken  bound  to  Kee  the  bills 
duly  honoured  and  retired, — two  distinct  things.  He  was  bound 
to  see  the  bill  duly  accepted.  There  waa,  however,  no  room 
fur  suspicion  of  unfairness  in  the  case.  Quomodo  constat,  that 
Fraser  knew  that  Bertram  had  never  been  in  possession,  when 
the  account  bore  that  he  had  been?    He  would  adhere. 

Lord  Glenlee  thought  the  interlocutor  right,  on  the  suppositioo 
that  the  pursuer  knew  nothing  about  what  had  beeome  of  the 
puncheon.  If  the  defenders  would  not  go  to  proof  that  he  did 
know,  they  must  be  held  as  confessed.  It  was  roost  inciedible 
that  Fraser  should  have  heard  that  Bertram  was  free,  and  have 
asked  nothing  more  about  the  puncheon,  although,  indeed,  he 
might  very  well  have  refused  to  have  any  thing  to  do  with  it. 
It  was  perfectly  ascertained  that  Bertram  never  touched  the 
puncheon. 

Lord  Cringletie  thought  that  there  was  something  very  inex- 
plicable in  the  transaction,  and  the  appearance  of  some  sort  of 
understanding  between  Bertram  and  Tait.  Bertram,  although 
he  refused  to  accept  the  bill,  never  said  that  he  had  given  no 
order.  On  coming  to  Edinburgh,  Fraser  would  ask  why  the  bill 
bad  not  been  accepted.  It  was  most  likely  that  Tbtt  led  him  to 
suppose  that  it  would  still  be  so,  else  the  price  of  the  puncheon 
would  have  been  charged  against  Tatt  in  the  account,  which,  on 
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the  contrary,  brouf^ht  out  egiiinst  FVaser  a  balance  of  £99,     The 
bill  was  drawn  precisely  in  terms  of  the  guarantee. 

The  Conri  adhered,  with  additional  expenges. 

Second  Division. — Lord  Ordinary,  Medwyn. — AcL  Skene, 
Neaves.— ^//.  Jameson,  W.  Bell.  ^Inglis  &  Donald,  and 
George  Todd,  Jun.,  Agents.— Mr  Thomson,  Clerk.— [T.  C] 

I7tk  January  1833. 

Xo.  125. — William   Taylor,   &c.,   Petitioners  and 

Complainerst  v*  Jambs  Kbrr,  &c.,  Respondents. 

Process — ^Competency — Bankrupt — Petition  and  Complaint — 
CreditorM  in  a  gequtstration  under  the  Bankrupt  Statute  having 
authorised  the  trustee  to  take  a  lease  of  coaly  in  order  to  keep  in  use 
certain  machioertf,  and  also  to  enter  into  certain  discharges  of 
claims  hettreen  the  bankrupt  and  his  relations  ;  and  the  wife  of 
t'te  tn nkr apt,  being  a  contingeiU  creditor  far  provisions  under  a 
marriase-contract,  having  presented  a  petition  and  complaint  — 
ObsereetU  /.  That  the  conduct  of  the  creditors  regarding  said  lease 
was  quite  correct. — //.  That  it  was  inconiftetent  fur  a  creditor  to 
compel  the  majority  to  take  up  and  prosecute  certain  claims^ 
though  the  objectify  creditor  was  entitled  to  do  «o.— ///.  That 
the  petition  wtis  incompetent,  and  refused  accordingly. 

The  estates  of  William  Taylor  were  sequestrated 
in  Norember  I8l9,  and  James  Kerr,  accountant  in 
(fla^ji^ow,  was  appointed  trustee.  After  a  variety  of 
pnNWtlure,  the  creditori  called  a  meeting,  to  be  held 
on  2*2d  October  1832,  for  the  purpose  of  considering 

"  a  lease  of  coal  to  be  taken  by  the  trustee  and  creditors,  to  be 
wrought  in  the  lands  of  Snodgrass,  by  the  machinery  at  the 
neighbouring  colliery  of  Bartoiiholm,  and,  if  considered  advan- 
ta?eous  for  the  creditors,  to  authorise  the  trustee  and  commis- 
sioners to  enter  iuto  the  proposed  lease,**  &c., 

and  of  adjusting  certain  diitcharges.  At  this  meeting 
the  following  resolutions  were  passed  : 

"  That  the  trustee  and  commissioners  upon  the  estate  be  in. 
rtructed  to  enter  into  said  bargain  and  transaction  for  working 
KiiH  coal,  belonging  to  Lord  Kglinton.  in  the  terms  expressed 
in  the  said  memorandum,  and  in  the  minute  of  the  landlord  of 
Bartonbolm :  That  having  considered  the  former  reports  of  the 
tru.stees,  the  resolutions  of  the  creditors,  and  the  late  report  of 
the  committee  of  creditors,  all  in  regard  to  the  proposed  mutual 
disrharges  betwixt  William  Taylor  the  bankrupt,  represented 
by  his  trustee  on  the  one  part,  and  on  the  other  part  by  the  part- 
nem,  or  representatives  of  the  partners,  of  John  Taylor  and 
SoiiK ;  also,  the  representatives  of  John  Taylor,  the  father  of 
the  bankrupt,  and  of  John  Taylor  of  Blackhouse,  hi^  brother  ; 
alRo,  Mr  Gordon,  his  sister,  and  her  family ;  also,  Mr  George 
Taylor,  for  all  and  sundry  claims  of  every  description,  for  and 
agamst  each  other ; — this  meeting,  without  prejudice  to  the  for- 
mer rci^olutions,  approve  of  said  mutual  discharges  at  a  meeting 
of  creditors  held  on  the  26lh  day  of  August  18ii9,  and  not  only 
corroborate  the  same,  but  de  novo  agree  to  the  same,  and  autho.- 
ri«e  and  instruct  the  trustee  to  carry  deeds  to  that  end  into 
effect.** 

Mrs  Eliza  Taylor,  w4fe  of  the  bankrupt,  had,  under 
their  marriage-contract,  certain  provisions  in  case  of 
survivance.  The  resolutions  come  to  at  this  meeting 
were  objected  to  on  the  part  of  the  mandatory  of  Mrs 
J". Taylor, and  her  husband  William  Taylor,  who  was 
also  trustee  under  the  said  marriage-contract.  Against 
these  resolutions  a  petition  and  complaint  was  present- 
ed, pray  log  the  Court 

**  to  find  and  declare  the  resolutions  complained  of  void  and  null, 
or  at  least  to  reeal  these  resolutions  as  inexpedient,  and  prohibit 
the  trustee  and  creditors  from  acting  upon  the  resolution  relative 
to  the  leaie  of  Snodgrass  colliery ;  to  remit  to  the  trustee  to 
direct  full  and  sofficient  inquiry  to  be  made  into  the  claims  al- 
leged to  subntt  against  the  bankrupt,  and  of  the  claims  which 
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the  bankrupt  hwi  against  the  parties  named  in  the  second  resolu- 
tion set  forth  in  the  petition ;  or  to  order  and  receive  such  evi- 
dence, and  ordain  the  trustee  to  take  the  proper  measures  for 
making  the  claims  of  the  bankrupt  available  to  the  estate ;  and 
in  the  meanwhile,  to  prohibit  the  trustee  from  granting  the  dis- 
charges as  proposed  in  that  resolution,**  &c. 

In  respect — I.  That  it  was  incompetent,  and  ullra 
vires  of  the  creditors,  to  entertain  and  adopt  such 
resolutions.  —  H.  That  they  were  most  inexpedient 
and  dangerous,  leading  to  the  hazard  of  great  and 
irretrievable  losses,  and  promising  no  certain  or 
commensurate  advantages. — III.  That  the  second 
resolution,  if  carried  into  effect,  would  cause  an  im- 
mense sacrifice  to  the  estate,  without  any  equiva- 
lent advantage,  and  injure  the  petitioner,  Lliza  Tay- 
lor, who  was  deeply  interested  in  securing  the  pro- 
vision stipulated  in  her  marriage-contract,  and  the 
petitioner,  William  Taylor,  w  ho  had  a  direct  and 
plain  interest  in  the  reversion.  Answered — J.  The 
bankrupt  has  no  title  to  appear,  and  as  Mrs  Taylor's 
right  under  the  marriage-contract  is  contingent,  she 
has  no  right  to  vote,  nor  consequently  to  complaia 
against  the  resolutions  of  the  creditors. — IL  That  the 
object  of  the  creditors  in  taking  the  said  lease,  is  to 
save  the  machinery,  which  would  go  to  ruin  if  not 
used. — ill.  As  to  the  discharges,  the  minority  of  the 
creditors  of  the  bankrupt,  or  a  single  creditor,  may 
take  up  a  claim  which  the  general  body  of  the  credi- 
tors have  abandoned,  bnt  have  no  right  to  compel  the 
creditors  to  prosecute  them. 

Lord  President  thought  the  creditors  had  acted  quite  right.  He 
did  not  think  the  petition  competent.  Mrs  Taylor  might  have 
brought  a  reduction.  The  dissenting  creditors  might  use  pro- 
per steps  to  prosecute  the  claim  which  the  creditors  had  aban- 
doned, or  agreed  to  discharge,  but  could  not  compel  the  credi- 
tors to  prosecute  for  them. 

The  other  Judges  concurred,  and  the  Court  refused 
the  petition. 

Petitioners*  Authorities.— Colebrooke;  Vesey,  jun.  p.  617. 
Hughe,  do.  622. 

Respondents'  Authorities. — Bank.  Stat.  54  Geo.  TIL  c.  137» 
sec.  24.  Reid,  25th  May  1830;  Sh.  and  D.  Wilson,  17th 
May  1822 ;  Sh.  and  D.     Bland,  11  tb  January  1825 ;  Sh.  and  D. 

First  Di vision. ^/f<*/.  Lord  Advocate  (Jeffrey),  and  Patten. 
— Mt,  Dean  of  Faculty  (Hope),  and  Buchanan.^- Smith  and 
Kinnear,  W.  S.,  and  James  Dunlop,  W.S.,  Agents. — Scott, 
Clerk [J.  IV.  H.] 

I7M  January  1833. 

No.  126. — Agnes  Mitchell,  Pursuer^  v.  Alexan- 
der Pa  TON,  Defender, 

Filiation —  Proof — Semiplena  Probatio— Medical  Evidence—C/r- 
cumstances  in  which  held,  that  a  semiplena  probatio,  in  an  act  on  for 
aliment  of  an  illegitimate  child,  was  not  made  out,— 'Opinions  er- 
pressed  as  to  the  propriety  of  me.iical  evidence  refiarding  ini' 
potency ; — and  an  offer  of  medical  evidence  in  ttte  Court  of 
Session,  on  the  state  of  facts  contained  in  other  medical  evidence 
taken  in  the  Inferior  Court — r^ected. 

The  pursuer  was  delivered  of  an  illegitimate  child 
on  the  3d  of  October  1828,  of  which  she  alleged  that 
the  defender,  a  Hme-quarrier,  was  the  father.  It  ap« 
peered  that,  about  five  o*clock  on  the  morning  of  the 
30th  of  January  1828,  he  had  come  to  the  hotise  of 
her  master,  Mr  Watson,  to  borrow  a  rope  :  That  she 
rose  from  beside  her  fellow-servant  and  went  into  her 
masters  room  to  inform  him  of  the  request;  and hav- 
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ing  obtained  his  permission,  went  out  with  the  defen- 
der and  ^ave  hiro  the  rope,  with  which  he  went  away; 
and  that  afterwards  the  defender  had  used  certain  ex- 
pressions, from  which  the  inference  was,  or  must 
oe  drawn,  tliat  he  had  had  intercourse  with  the  pur- 
sner.  On  the  1 3th  of  October  1828,  the  pursuer 
brought  an  action  against  him  before  the  Justices.  In 
defence,  he  denied  the  intercourse,  and  the  paternity, 
and  averred  the  licentious  habits  of  the  pursuer,  and 
his  own  total  impotency,  from  inflammation,  in  con- 
sequence of  an  accident.  Without  making  up  a  record, 
the  Justices  allowed  a  proof  to  each  party.  The  proofs 
were  led ; — tliat  of  the  defender  being  entirely  the  evi- 
dence of  medical  men  as  to  the  state  of  his  health. 
On  the  same  day,  the  Justices  assoilzied  the  defender. 
Nothing  farther  took  place  until  May  1831,  when  the 
pursuer  brought  a  reduction  of  the  decree,— pleading, 
tnler  atioy  that  the  evidence  amounted  to  a  semiplena  pro- 
batio.  And  she  averred  specially  in  Art.  II.  of  her  con- 
descendence, that,  on  the  day  of  the  alleged  intercourse, 
the  defender  had  walked  above  22  miles,  besides  as- 
sisting to  remove  a  steam  engine, — seemed  in  perfect 
health, — and  made  no  complaint  of  sickness.  But  she 
had  not  led  proof  of  these  facts  in  the  Inferior  Court. 

"  The  Lord  Ordinary  (23d  November  1832.)  having  consi- 
dered the  closed  record,  and  heard  the  counsel  for  the  parties  in 
private,  and  having  made  avizandum  with  the  process.  Sustains 
the  defences,  assoilzies  the  defender,  and  decerns  : — Finds  ex- 
penses due,  and  remits  the  account  when  lodged  to  the  auditor 
to  be  taxed. — Note. — Though  the  proceedings  are  rather  loose 
and  unsatisfactory,  the  Lord  Ordinary  is  satisfied,  on  attending 
to  the  nature  of  the  process,  that  no  good  legal  objection  to  the 
form  of  them  has  been  stated.  On  the  merits,  he  was  at  first 
inclined  to  look  for  farther  evidence,  and  once  thought  of  re- 
mitting-to  two  physicians  of  eminence,  to  report  their  opinion  on 
the  facts  sworn  to  by  the  two  medical  men  in  the  Inferior  Court 
But  on  again  carefully  perusing  the  whole  proof,  it  appears  to 
him  that  this  is  unnecessary ;  because  the  evidence  on  the  part 
of  the  pursuer  is  so  very  lame  and  faint,  that  any  evidence,  suffi- 
cient to  throw  even  a  considerable  improbability  on  the  supposi- 
tion of  the  defender  having  had  connexion  so  as  to  be  the  father 
of  the  child,  at  the  time  spoken  of,  must  have  the  effect  of 
destroying  it  as  a  semiplena  probation  As  the  pursuer  had  full 
notice  of  the  very  particular  nature  of  the  defence,  if  she  had  been 
able  to  prove  the  facts  stated  in  the  second  article  of  the  con- 
descendence, she  should  have  been  prepared  to  do  so ;  and  the 
JLord  Ordinary  cannot  believe,  in  the  face  of  the  record,  that  the 
Justices  would  have  refused  to  receive  such  evidence." 

The  pursuer  reclaimed,  offering  to  show,  by  con- 
trary medical  evidence,  that  the  state  of  facts  sworn 
to  by  the  medical  witnesses  in  the  Inferior  Court  did 
not  necessarily  infer  impotency. 

Lord  Meadowbank  felt  some  doubt,  although  he  bad  no  idea 
of  admitting  either  the  proof  pointed  at  in  the  Lord  Ordinary's 
note,  or  that  offered  at  the  bar,  and  had  great  doubt  whether  the 
evidence  of  medical  men  should  have  been  allowed  in  the  In- 
ferior Ck>urt.  The  other  evidence  was  such  as  left  bim  in 
doubt  whether  it  did  not  amount  to  a  temiplena.  Now,  if  the 
Justices  had  held  it  to  do  so,  and  if  the  woman  had  given  her 
oath,  could  it  be  allowed  that  a  man  who  had  brought  himself 
into  such  a  predicament  should  turn  round  and  lead  evidence  of 
impotency  ?  In  a  late  trial  at  Glasgow  for  improper  practices,  such 
evidence  was  not  regarded.  It  was  contrai^  to  good  morals  to 
allow  such  a  course.  The  oath  in  supplement  should  have  been 
allowed;  He  could  not  conceive  the  propriety  of  having  ex- 
amined medical  men  in  such  a  case. 

Lord  Gfeniee  could  see  no  such  fundamental  irregularity  in  the 
proceedings  as  coald  warrant  their  being  set  aside.  Then  as  to 
the  evidence,  although  be  was  in  general  not  inclined  to  much 


strictness  as  to  the  temiplena,  yet  he  saw  here  not  a  vestige  of 
proof  that  the  man  and  woman  were  in  a  suhpected  place.  Tiie 
inferences  of  witnesses  were  not  enouj^h.  And  least  of  all  was 
the  proposed  medical  inquiry  admissible. 

Lord  Cringletie  was  clearly  of  the  opinion  last  delivered.  Even 
throwing  the  evidence  of  the  surgeons  for  the  defender  in  the 
Inferior  Court  out  of  view,  there  was  nothing  like  a  proof, — 
nothing  to  warrant  the  oath  in  supplement.  He  had  no  hesitation. 

The  Lord  Justice-Clerk  might,  perhaps,  in  the  opinion  of  Lord 
Glenlee,  have  observed  the  rule  as  to  semiplena  pro(*atio  too  nar> 
rowly.  But  he  never  remembered  to  have  seen  so  scrimped  a  rase. 
And,  in  the  peculiar  circumstances,  be  thought  it  quite  pro)  er 
for  the  defender  to  have  shown,  by  medical  evidence,  that,  inde- 
pendently of  the  want  of  proof  for  the  pursuer,  be  was  innocently 
in  a  situation  which  prevented  the  probubility,  if  nut  the  po>$i- 
bility,  of  his  being  the  father. 

The  Court  refused  the  note. 

Second  Division.  —  Lord  Ordinary,  Moncreiff.  — Act.  A. 
M'NeilL — AU.  H.  Robertson. — James  Taylor,  S.S.C.,  and 
Patrick   Pearson,   S.S.C.,   Agents.— Mr  Holland,    Clerk.— 

llih  January  1833. 

No.  127. — Magistrates  of  Edinburgh,  Pursuers^ 
V.  James  Brown,  Defender, 

Servitude — Building— Encroachment — Heldt  that  a  wooden  sherl 
f  adjoining  to  a  church  J,  erected  by  a  neighbouring  proprietor, 
with  a  leaden  roqff  and  supported  on  eatt-iron  pillars  not  Ji^.d 
into  the  ground,  «ku  an  encroachment,  in  contravention  of  a 
clause  of  servitude  agairut  *'  buildings^  within  a  certain  diS" 
tance  of  the  clturch. 

In  1781,  Young,  a  wright  in  Edinbargh,  wrote  a9 
follows  to  the  doer  of  the  Magistrates : 

"  Upon  the  8d  day  of  August  1767,  I  feued  from  the 
Good  Town  60  feet  m  front  of  area  A,  on  the  north  side  of 
George  Street,  bounded  on  the  east  by  the  feu  granted  to  Mr 
Thomas  Heriot,  wright,  for  which  I  paid  the  Chamberlain  the 
rated  purchase-money  of  £'225  Sterling,  and  was  to  pay  of  feu- 
duty  JCi,  lOs.  Steriing  yearly,  upon  the  back  part  of  this  area,** 
and  "  I  have  built  a  dwelling- house,  enclosed  the  same,  and 
erected  sheds  proper  for  my  business :  In  consequence  of  a  com- 
muning with  you  and  some  other  members  of  the  Town  Council, 
I  now  agree  to  relinquish  the  said  lot  of  ground  for  the  purpose 
of  building  a  church,  the  area  of  which  is  to  be  120  feet  in  front, 
upon  the  following  conditions  :-~Jirst,  That  the  Town- Council 
discharge  me  of  all  arrears  of  feu-duty  due  for  the  said  60  feet  ia 
front  to  be  relinquished ;  second.  That  they  grant  me  a  feu-char- 
ter  of  60  feet  in  front  of  the  said  area  A,  on  the  north  side  of 
George  Street,  to  be  bounded  on  the  east  by  the  said  area  of  1 20 
feet  in  front,  belonging  to  the  said  intended  church,  and  of  the 
property  of  the  north  end  of  the  said  120  feet,  under  this  servi- 
tude,  that  I  am  not  to  erect  any  building  whatever  nearer  to  the 
said  church  than  the  distance  of  25  feet  from  the  line  of  the 
extremity  of  the  elliptic  part  of  the  church  ;  and  that  any  build- 
ings to  be  erected  by  me  to  the  north  of  the  said  25  feet  are  not 
to  consist  of  more  than  a  ground  storey,  and  two  storeys  above,** 
&c. 

Thereafter,  in  1 784,  the  Magistrates,  considering  that 

**  upon  the  22d  day  of  March  1 783,  the  said  John  Young  paid 
the  purchase- money  of  28  feet  more  of  said  area  A  A,  8  feet  of 
which  was  to  be  laid  out  as  a  road,  in  order  to  enlarge  the  area 
of  the  church  ;  and  that,  by  another  Act  of  Council,  dated  the  21  st 
day  of  May  1783,  the  said  John  Young  is  to  have  a  servitude 
upon  the  said  road  of  8  feet  to  his  back  ground,  being  the  pro- 
perty on  the  north  end  of  the  said  120  feet  belonging  to  the 
church,  under  the  conditions  therein  mentioned,*' 

disponed  to  him  80  feet  in  front,  bounded  by  the 
eight  feet  lane,  as  also  the  north  end  of  the  church 
area,  on  which  he  had  erected  a  dwelling-house; 

**  but  always  with  and  under  this  servitude,  that  the  said  John 
Young,  or  bis  ibiesaids,  shall  not  erect  any  biulding  whatever 
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nearer  to  the  said  charch  than  the  distance  of  25  feet  from  the 
litte  of  the  extremity  of  the  elliptic  part  of  the  church,  and  that 
an  J  buildings  to  be  erected  by  him,  or  his  foresaids,  to  the  north 
of  the  said  25  feet,  are  not  to  consist  of  more  than  aground  storey 
snd  two  stories  above  ;  and  with  this  further  servitude,  that  no 
«vps  or  other  erections  whatever  are  to  be  made  on  the  8  feet 
rod  above  mentioned." 

]u  1788,  Yoang  granted  leave  to  the  Magistrates 
to  erect  a  session-house  on  part  of  his  ground  behind 
tlie  church,  and  that  very  soon  after  he  had  sold  the  east 
half  of  the  said  ground  Cwhich  he  separated  from  the 
west  by  a  parapet  and  railing;  from  the  church  south- 
ward,) to  the  defender's  author, 

"  together  also  with  free  ish  and  entry  to  the  said  subjects,  and 
particularly  a  rij^ht  of  servitude  of  a  road  or  entry  from  George 
Street  to  the  said  subjects  by  the  east  end  of  the  said  church ; 
but  always  with  and  under  this  servitude,  that  the  said  Lady 
Richel  Bruce,  or  her  foresaids,  shall  not  erect  any  building  what- 
erer  nearer  to  the  said  church  than  the  distance  of  25  feet  from 
the  line  of  the  extremity  of  the  elliptic  part  of  the  church,  and 
that  any  buildings  to  be  erected  by  her,  or  her  foresaids,  to  the 
north  of  the  said  25  feet,  are  not  to  consist  of  more  than  a  ground- 
storey  and  two  stories  above.** 

Young  shortly  after  erected  a  shed  along  the  para- 
pet wall,  and  coining  within  25  feet  of  the  church. 
And  this  shed  was  replaced  by  another  with  a  tiled 
roof— all  without  objection  by  the  Magistrates.  The 
defender*s  title  in  18 IB,  contained  the  clause  of  ser- 
ritude  in  the  original  grant.  Some  years  afterwards, 
tiie  defender,  without  permissioQ  from  the  Dean  of 
Guild,  or  notice  to  the  pursuers,  erected  a  shed  or 
building,  with  a  leaden  roof,  supported  by  cast-iron 
pillarg  not  6xed  in  the  ground,^-of  which  building, 
connected  with  his  own  erections,  the  south  end  touch- 
ed the  church,  and  the  west  side  the  session-house. 
No  eaves-drop  fell  from  it  on  the  property  of  the 
Ma^sirates ;  and  the  eaves-drop  of  the  church  was 
c<irried  off  by  a  spout.  In  1831,  the  Magistrates 
brought  an  action  of  demolition  and  remoYal,  plead- 
ing, inier  aliay — I.  The  erection  of  the  shed  or  building 
complained  of,  is  a  contravention  of  the  servitude  in 
the  original  feu-charter  to  John  Younff,  as  well  as  in 
the  disposition  to  the  defender  himself.  The  servi- 
tude 19  one  of  the  express  conditions  of  the  original 
feQ.grant,  &c. — II.  The  defender  has  not  acquired 
freedom  by  prescription,  acquiescence  or  otherwise, 
[roni  the  servitude  so  imposed  on  his  property,  which 
i^  «till  binding  on  him.  The  building  in  question  is 
of  very  late  erection,  and  was  not  only  not  sanctioned 
by  the  pursuers,  but  was  erected  without  notice  hav- 
ing been  given  to  them,  and  without  permission  from 
the  Dean  of  Guild  Court — the  sanction  of  which  is 
requisite  in  the  erection  of  all  buildings  within  burgh. 
—III.  The  building  in  question  is  an  encroachment 
on  the  pursuers'  rights,  and  therefore  injurious  to 
them,  and  to  the  community  whom  they  represent, 
^nd  it  18  the  duty  of  the  pursuers,  as  trustees  for  the 
public,  to  pnt  down  all  such  encroachments  when 
discovered.  Nor  is  it  any  good  defence,  that  another 
P^y,  e<}ually  liable  to  complaint  in  regard  to  his 
oirn  particular  property,  has  not  been  brought  into  a 
coart  of  law.  Finally,  full  effect  must  be  given  to  a 
f <f?ht  of  servitude,  even  though  positive  damage  or 
jnconvenience  cannot  be  proved  from  the  servitude 
having  been  contravened. 

The  defender  pleaded — I.  As  the  shed  erected  by 


the  defender  is  not  a  "  building,*'  either  according  to 
the  ordinary  meaning  of  the  word,  or  the  sense  in 
which  it  is  used  by  the  pursuers'  authors  in  contem- 
poraneous charters,  or  the  signification  of  it  in  the 
charter  of  1 784*,  there   has  been  no  violation  of  the 
servitude  by  the  defender,  in  making  the  erection 
complained  of. — II.  The  existence  of  sheds  or  shades 
on  the  area  in  question,  when  the  charter  of  178^ was 
granted — the  agreement  by  the  Magistrates  to  ex- 
press the  servitude  in  tlie  very  terras  proposed  by 
Mr  Young,  for  whose  business  these  sheds  were  ne- 
cessary— the  erection  of  parapet  walls,  timber-railing» 
and  additional  sheds  almost  immediately  after,  on  the 
area  to  which  the  servitude  applied,  and  the  silent 
acquiescence  by   tiie  Magistrates  for   nearly  forty- 
seven  years,  are  circumstances  sufficient  to  show  the 
understanding  of  all  parties  concerned,  as  to  the  mean- 
ing of  the  word  "building.** — III.  As  the  pursuers 
can  instruct  no  injury  occasioned  by  the  shed  in  ques- 
tion, and  can  show  no  benefit  to  be  obtained  by  its 
demolition,  they  are  not  entitled  to  deprive  the  de- 
fender of  the  natural  use  of  his  property,  and  greatly 
lessen  its  value,  by  insisting  on  the  removal  of  this 
shed — IV.  The  servitude,  originally  possessed  by  the 
Magistrates  of  Edinburgh  over  the  area  in  question, 
has  i>een  extinguished,  not  only  by  their  neglecting 
to  enforce  it  for  above  forty  years,  but  by  their  al- 
lowing various  and  repeated  erections  to  be  made, 
repugnant  to  the  servitude  (even  according  to  their 
interpretation  of  it),  without  any  objection  or  inter- 
ruption  on   their  part. — V.  The   pursuers  are  also 
barred  by  acquiescence,  from  attempting  to  enforce 
this  servitude,  as  they  and  their  authors  have,  for 
nearly  forty-seven  years,  not  only  tolerated  and  per- 
mitted deviations  from  the  servitude  (as  constructed 
by  them),  but  approved  of  them  rebus  ipsis  et  Jactis, 
by  express  acts  of  homologation. 

"  The  Lord  Ordinary  (5th  June  1832,)  having  resumed  con- 
sideration of  the  debate,  and  advised  the  process.  Finds,  that 
the  shed  or  building  erected  by  the  defender  dors  not  full  within 
the  words  of  the  servitude  in  the  defender's  titles,  but  finds  that 
it  must  not  be  attached  to  the  walla  of  the  church  or  session- 
house,  the  property  of  the  pursuers,  and  decerns  in  the  aummons, 
to  the  effect  of  removing  the  shed  to  sueh  a  distance  as  is  by 
usage  allowed  to  a  proprietor,  where  the  division-wall  is  built  on 
his  own  property ;  and  is  not  mean  between  him  and  the  conter- 
minous proprietor ;  tjuoad  ultra  sustains  the  defences,  assoilzies 
the  defender,  and  decerns ;  finds  no  expenses  due.— Ao/^. — 
Loolcing  to  the  feu- contract,  the  term  building  seems  to  imply 
something  much  more  substantial  than  a  wooden  shed,  as  this  is 
described  to  be,  not  even  fixed  into  the  ground,  and  not  rising 
above  the  parapet  of  the  division-wull.  The  Lord  Ordinary  is 
not  much  moved  with  the  usage  pleaded,  that  the  original  feuar 
had  a  sawyer's  shed  in  the  middle  of  the  ground.  Any  such 
temporary  use  of  the  ground  till  it  was  permanently  occupied  by 
the  building  or  dwelling-house  intended  to  be  erected  thereon, 
(for  it  was  a  building  feu,)  can  be  looked  upon  only  as  a  tolerance. 
Neither  partv  probablv  conceived  the  idea  of  erecting  on  that 
apace  any  thing  but  a  building  in  the  usual  sense  of  the  word ; 
and  if  a  permission  had  been  asked  to  erect  a  permanent  shed  in 
the  situation  of  this  one,  the  Lord  Ordinary  is  persuaded  it  would 
have  been  refused,  in  order  to  keep  a  free  area  all  around  the 
church.      But  the  expression  has  not  been  made  broad  enough.*' 

The  pursuers  reclaimed  on  the  merits — Brown  as 
to  expenses.    At  advising,  28th  November  1823, 

The  Lord  Jvstice-CUrk  felt  that  he  should  have  inspected  the 
subjects.     He  must  yet  see  them. 
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Lord  ifearhwbank  alwRyii  felt  averse  to  such  visitaHons,  be- 
cause the  judgment  of  the  Court,  proceeding  upon  them,  was 
subject  to  review  by  the  House  of  Lords,  who  could  not  visit. 

The  Lord  Jtts'ice  Clerk  must  say,  that  he  was  not  at  all  moved 
by  the  remark  of  Lord  Meadowbank.  If  nn  issue  was  to  be 
framed,  it  might  be  sent  to  a  jury.  But  if  not,  and  the  matter 
required  ocular  inspection,  the  Court  must  look  at  the  subjects. 

The  Coart  delayecl,  in  order  to  inspect  the  subjects. 
At  a  second  advising',  8th  December  1832, 

The  Lord  Jusiice-Clerk  said,  that  the  difficulty  which  he  had 
experienced  was  not  removed  by  the  inspection  of  the  premises. 
No  building  was  to  be  erected  within  25  feet  of  the  elliptic  part 
fif  the  church.  Now,  what  was  the  construction  that  was  to  be 
put  on  the  word  building?  It  was  contended  that  it  roust  be  a 
house  conKisting  of  f^tone  and  lime.  But  this  was  a  very  cir- 
cumscribed view.  The  party  might  raise  a  habitable  house  of 
cast-iron.  In  these  days  the  thing  was  quite  possible.  The 
present  erection  was  constnicfed  on  iron  pillars,  with  a  lead- 
covered  roof,  and  it  was  as  good  as  if  it  had  been  made  of  stone 
and  lime.  In  these  circumstances,  could  it  be  maintained  that 
there  had  not  been  an  infraction  of  the  servitude?  He  thought 
there  were  good  grmmds  for  departing  from  the  judgment  of  the 
Lord  Ordinary.  The  Magistrates,  as  the  guardians  of  the  com- 
munity,  ought  never  to  have  allowed  such  erections  against  the 
walls  of  the  church. 

Lord  Mfadowbank  concurred.  He  did  not  know  how  the 
clause  could  have  been  expressed  more  comprehensively,  than  by 
using  the  words  *'  any  building  whatever,"  and  thus  providing 
that  no  erections  should  he  raised.  If  any  other  con^ttniction 
were  put  on  the  clause,  a  building  of  40  feet  high,  divided  into 
fitories,  might  have  been  raised  with  impunity,  notwithstanding 
the  servitude.  There  would  be  no  end  of  such  encroachments. 
Even  if  the  Dean  of  Guild  should  give  his  authority  to  make  a 
certain  erection,  the  Mtigistrates  were  not  thereby  bound.  He 
granted  his  warrant  in  a  judicial  capacity,  as  an  officer  of  the 
law.  The  Magistrates  might  object  to  the  building.  Because 
they  had  tolerated  one  nuisance,  there  was  no  reason  why  they 
-should  tolerate  a  thousand. 

Lord  GUniUe  dissented.  Had  the  word  erection  been  in  the 
servitude,  it  would  have  served  the  purpose.  He  did  not  think 
that  the  word  building  could  be  strained  to  comprehend  the  pre- 
sent erection. 

Isord  Crinfflftie  agreed  with  Lord  Glenlee-  The  word  erec- 
tion was  used  in  one  part  of  the  charter,  and  building  in  another. 
They  had  different  meanings.  Had  the  word  erection  been  used 
in  the  present  case  in  the  servitude,  there  could  have  been  no 
doubt  about  the  matter. 

The  case  was  allowed  to  stand  over.  At  a  third 
advising, 

The  Lord  Jusiice-Clerk  had  not  altered  his  opinion.  And  he 
observed  in  a  late  newspaper,  that  the  English  Judges  had 
held  an  erection  of  the  same  nature  upon  wheels,  so  as  to  be 
moveable,  to  be  an  encroachment.  Considering  how  the  Magis- 
trates had  tolerated  other  encroachments  in  the  same  place,  they 
should  not  get  expenses. 

The  Court  '<  Alter  the  interlocutor  of  the  Lord  Ordinary  on 
the  merits ;  decern  in  terms  of  the  libel,  but  find  no  expenses 
due  ;  adhering  on  that  point  to  the  interlocutor  complained  of, 
and  refusing  the  desire  of  both  notes.** 

Authority  for  Pursuers.^ GreenhiU,  8th  July  1625;  Shaw, 
IV.  160. 

Authorities  for  Defender. — Haig  v,  Henderson,  12th  June 
1830.  Fraternity  of  Masters  and  Seamen  of  Dundee  v.  Wed- 
derburn,  &c.  17th  February  1830.  Lord  Melville  v.  St  Ann*s 
Distillery  Company,  29th  May  18«%.  Macdonald  o.  Henot*s 
Hospital,  12th  February  1828,  (Teind  rase.)  Browns,  14th 
May  182a  Digest,  8,  6.  Stair,  I L  7,  4.  Ersk.  IL  9.  37. 
Bankton,  IL  7,  6,  L  Walker  r.  Wishart,  11th  March  1825. 
Walker  v.  Ren  ton,  llth  March  1R25.  Aytoun  o.  Douglas,  1st 
July  1800.     Stirling  v,  Haldanc,  26th  November  1809. 

Second  Division — Lord  Ordinary.  Medwyn. — Act,  L*Amy. 
^•^Ait.  Skene,  Milne.— Graham  and  Anderson,  and  A.  P. 
Henderson,  Agents.— Mr  Holland,  Clerk.-»*[r.  C] 


18///  January  1833. 
No.  128. — Archibald  Thomson,  Petitioner, 

Curatory — Nobile  Oflicium — When  the  nearest  of  kin  on  the 
mother  s  side  of  a  minor  u^ere  furth  of  Scotiandt  their  citation, 
in  an  edict  tfcuratorjf,  dispensed  with,  upon  an  application  to 
that  effect, 

Thomson,  a  minor,  raised  an  edict  of  curatory,  be- 
fore the  Sheriff  of  Lanarkshire ;  but  his  relutiuiis  oa 
the  mother's  side  being  all  resident  furth  of  Scotland, 
he  presented  the  present  application,  netting  forth 
this  fact,  and  that  in  consequence  thereof,  he  could  not 
comply  with  Statutes  1555,  c.  32,  and  1672,  c.  2,  and 
praying  the  Court 

"  to  authorise  the  SberifT  of  Lanarkshire,  the  Judge-ordinary 
of  the  petitioner,  to  dispense  with  the  citation  of  the  neare^^t  of 
kin  on  the  mother*s  side ;  and  upon  curators  being  chosen,  to 
authorise  the  nearest  in  kin  on  the  father*s  side  only,  to  concur 
with  them  in  making  up  inventories  of  the  petitioner's  moans 
and  estate,  and  subscribing  duplicates  of  the  same,  in  the  same 
manner  as  if  the  nearest  in  kin  on  the  mother^s  side  had  been 
resident  in  Scotland,  and  been  cited  to  appear,  and  failed  to  do 


so. 


In  support  of  the  application  be  referred  to  the 
following  authorities : — 

Young,  19th  February  1818.  Cruickshanks,  llth  February 
1819;  Fac.  Coll.  Auchiucloss,  2d  February  1831;  Shaw, 
Vol.  IX.  p.  380.  Lainont,  29th  June  1831,  and  De  Maria, 
same  day;  Shaw.  Vol.  IX.  p.  841.  Shields,  &c.,  2d  Febrtiary 
1832;  Shaw,  Vol.  X.  p.  282.  And  Lord  Blantyre,  Uth  June 
1832. 

The  Court  granted  the  prayer. 

First   Division.  —  Act,    Cowan.  —  Hunter,    Campbell   and 
Cathcart,  W.S.,  Agents— Sir  R.  Dundas,  CU-rk.— [J.  W.  V.] 

iSlh  January  1833. 

No.   129. — Mrs   Mary  Ric.by  and  Mandatory, 
PtirsuerSf  v,  Thomas   K.    Fletcher,   &c.,  De- 
Jenders,^ 

Jurisdiction— Diligence — Arrestment  ad  fundandam,  &c. — Life- 
rent Interest — A  parly  forth  of  Scotland  having  a  liferent  inter- 
est  under  a  mortis  cau«a  trust-deed,  executed  in  Scotland;  and 
havingt  after  the  death  of  the  truster,  executed  an  absolHte  con- 
veyance for  payment  of  his  debts,  the  residue  to  be  made  over  to 
his  wife  for  their  mutual  maintenance,  and  that  of  their  chil.lr^; 
and  arrestment  having  be^n  vsedt  to  found  jurisdiction,  of  the 
funds  in  the  hands  of  the  trustee  under  the  first  deed^^Held,  tb>t 
such  diligence  una  competent. 

The  pursuers,  in  September  1832,  raised  an  action 
against  the  defenders,  concluding  For  payment  of  £90, 
being  the  rent  of  a  house  and  gardens  at  Keenground, 
Lancashire,  let  to  the  defender  by  the  pursuer.  As 
the  defender  was  not  resident  in  Scotland,  the  pur- 
suers arrested,  adjundandamjurisdiciionem,  funds  al- 
leged to  be  in  the  hands  of  Mr  Pearson,  W.S.,  only 
surviving  trustee,  under  a  trust-disposition  by  the  de- 
fender s  aunt,  Miss  Graham  of  Gartmore,  executed 
mortis  causa  in  1823,  for  the  payment  of  certain  lega- 
cies, and  with  instructions  thereafter  to  hold  the  re- 
sidue for  behoof  of  the  defender  '*  in  liferent,**  and  his 
issue  in  fee.  The  defender,  in  December  1831,  exe- 
cuted a  trust  in  favour  of  his  creditors,  to  Mr  Smith, 
of  his  whole  estate,  wherever  situated,  by  which  he 
expressly  conveyed  said  liferent,  and  after  paymc  nt 
of  his  debts,  the  residue  to  be  paid  to  his  wife,  for  thtMr 
mutual  support  and  thatof  theirchildren.  The  defeiid«*r 
maintained  tlwt,  at  the  date  of  the  summons,  there  were 
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DO  faods  in  Mr  Pearson's  bands,  and  conseqaently, 
there  was  no  process,  in  respect  that  t!ie  pursuer's  ar- 
reitmentjurisdicfionisfottdanda: causa  attached  nothing, 
and  was  altogether  inept. 

Lord  Corehonse,  on  13th  December  1832,  pro- 
nounced this  interlocutor  :— 

"  Having  heard  counsel  for  the  parties,  and  considered  the 
snmmous  and  defences,  sustains. the  preliminary  defuiice  that 
there  is  no  procesii,  the  arfestmenl  JurUdictionit/undanda  causa 
being  inept ;  assoilzies  the  defender  from  the  conclusions  of  the 
libel,  and  difcenis  ;  finds  him  entitled  to  expenses,  and  remits 
tbi?  aa'ount  thereof  to  the  auditor  to  tax,  and  to  report. — Xole. 
—Previous  to  the  date  of  the  wrrestment  J urisdiclion is  f undo ndtv 
rauM,  the  defender  had  executed  a  disposition  of  all  his  pro- 
perty, including  expressly  the  liferent  interest  which  he  hud 
under  Miss  Eliznbeth  Graham  of  Gartmore*s  settlement,  in 
favour  of  a  trustee  for  various  purposes,  and  in  particular  for  pay- 
ment of  his  debta.  After  they  are  paid,  and  in  the  event  of  bis 
.surviving  that  period,  he  directs  his  trustees  to  make  over  the 
free  proceeds  to  his  wife,  Mrs  Eliziibetb  Fletcher,  for  the  mutual 
support  of  himself  and  her,  and  the  maintenance  of  their  chil- 
dreti.  I'be  convejrance  is  absolute ;  the  deed  contains  no  power 
cf  revocation ;  and  it  is  not  averred  that  the  disponer's  debts  are 
fuid.  In  these  circumstances,  there  does  not  appear  to  be  any 
muvcable  fond  in  the  hands  of  Mr  Pearson,  Miss  Graham's 
tni>tpe,  of  which  the  defender  is  not  divested,  or  which  can  bo 
nude  the  subject  of  arrestment,  though  his  residuary  right  might 
ptt<«ibly  be  attachable  by  adjudication.  On  that  ground,  it  ap- 
pears to  the  Lord  Ordinary  that  the  arrestment  is  inkabile  as  a 
mode  of  founding  jurisdiction  against  the  defender,  who  is  forth 
oC the  kingdom." 

The  pursuers  reclairaed,  praying  the  Court 

"  to  find  that  the  trust-deed  founded  on,  being  a  latent  and 
voluntary  trust,  executed  for  family  purposes,  is  no  bar  to  the 
diligence  of  any  lawful  creditor  against  the  property  of  the 
eninter,  and  that  the  arrestment  used  by  tbe  pursuer  was  valid 
to  attach  tbe  said  property,  in  so  far  as  couhititing  of  moveable 
fund&  in  the  hands  of  Mr  Pearson  ;  to  suKtain  tbe  jurisdiction  ; 
to  repel  the  preliminary  defeHces,  and  find  the  pursuer  entitled 
to  expenses,"  &c. 

At  advising,  it  was  pleaded  that  the  diligence  had 
been  pushed  too  far,  and  that  it  was  incompetent  to 
trrest  a  liferent  interest. 

IjtTd  President  said,  it  is  competent  to  arrest  any  fund  to 
found  jurisdiction.  Arrestment  Jurisdictionis  fundandm  causa 
dsfferg  frum  arrestment  in  execution. 

i-onl  Balgraif  wns  satisfied,  from  the  trust-deed  by  the  de- 
fender, that  be  had  no  case.  It  was  a  mere  bond  of  interdic- 
tion, and  meant  that  the  lady  should  distribute  the  proceeds,  as 
sbe  was  a  better  manager  than  the  granter,  her  husband.  The 
words  were,  after  payment  of  his  debts,  &c.,  *'  to  pay  and  make 
over  the  free  annual  interests  or  proceeds  to  Mrs  £Iiza  Het- 
cber,  my  spouse,  for  our  mutual  support  and  maintenance,  and 
that  of  our  children,  if  we  any  have,**  &c.  Such  a  deed  was  no 
hsr  to  the  arrestment,  which  was  the  proper  diligence. 

Lord  Giilies  concurred. 

The  Court  pronounced  this  interlocutor : — 

"  Alter  the  interlocutor  reclaimed  against ;  repel  the  prelimi- 
nary defence;  sustain  the  jurisdiction  of  the  ('ourt,  and  remit 
the  cause  to  the  Lord  Ordinary  to  proceed  with  the  cause ;  re- 
ferring all  questions  of  expenses  till  the  issue  of  tbe  cause.** 

First  Division. — Lord  Ordinary,  Corehouse. — ML  Dean  of 
Faculty  (Hope)  and  Penney — Jit.  Rutherfurd  and  L.  White. 
—Smith  &  Kinnear,  W.S.,  and  George  Hill,  Solicitor,  Agents. 
-Sir  W.  Scott,  Clerk— [J.  r.  //.] 

Ibth  January  1833. 

No.  130. — Andrew  Sclanders,  &c..  Pursuers^  v, 

Jaaies  Kennedy,  D< fender. 

Froctss—  Summons — Contract — Company —  Competency- -Cfr- 
'fl'rt  numbers  of  n  joint  stock  company  f^r  the  sailiftg  of  a  ship,  con- 


stituted by  a  written  contract.  Having  hruught  an  action  for  certain 
calls  against  a  party ,  who,  although  he  had  taken  a  share  with  thent 
in  the  ship  before  the  const'Uution  of  the  Company^  and  had 
afterwards  authorised  attendance  Jor  him  at  the  tneetingt  of  the 
Company,  had  declined  to  sign  the  contract  j  and  having  libelled 
solely  07i  the  wrUten  contract^ — the  defender  was  assoilzied  from 
the  action  as  brought,  reserving  to  the  pursuers  any  competent 
action  against  him. 

In  1826,  a  number  of  persons,  of  whom  the  pur- 
suers were  part,  agreed  to  lit  out  and  sail  the  New 
Dumbarton  Castle  steam-boat,  and  prepared  a  sub- 
scription paper,  dividing  the  concern  into  £50  shares, 
and  bearing : 

**  Therefore  we  have  agreed,  and  do  hereby  agree  respectively, 
to  hold  the  number  of  bbares  in  said  boat  annexed  to  our  several 
names,  and  to  make  payment  of  the  price  of  these  shares  at  the 
rate  aforesaid,  by  the  different  instalments  which  may  be  ordered 
by  the  committee  of  management.'* 

This  paper  was  signed  by  the  defender  thus : 

"  James  Kennedy,  one  share  of  £oO,  if  Captain  M'Haffie 
has  the  full  command  of  the  vesseL** 

Thereafter,  28th  December  1826,  the  greater  num- 
ber signed  a  contract  of  copartnery,  whereby  they 
were  formed  into  a  joint  stock  company  for  the  above 
object, — having  a  capital  of  £4000,  in  shares  of  £50 
each,  to  be  advanced  equally  when  required.  Before 
the  constitution  of  this  Company,  however,  and  on 
the  appointment  of  M'Haffie,  viz.  in  October  and  No- 
vember 1826,  the  defender  paid  up  his  £50.  He  was 
applied  to  for  his  signature  to  the  contract  by  a  letter, 
which  stated : 

"  As  you  have  not  signed  the  contract  of  copartnership  of  the 
New  Dumbarton  Castle  Steam-boat  Company,  and  as  it  does  not 
appear  from  the  books  of  tbe  Company  bow  many  shares  you 
bold,  it  will  be  necessary  that  you  either  send  a  mandate  empower, 
ing  some  person  to  sign  tbe  contract  for  you,  or  send  me  a  letter 
stating  the  number  of  shares,  in  order  that  I  may  enter  them 
regulaily  in  the  hooks,  and  get  tbe  boat  transferred  to  the  trustees 
for  the  Company.'* 

He  replied,  25tli  June  1827 : 

"  As  1  may  have  some  thought  of  selling  my  share  of  the 
steam-boat,  1  am  indifferent  about  signing  tbe  contract ;  and  as 
1  have  paid  my  share  in  full,  I  think  there  can  be  no  hurry  abouc 
the  matter,  at  all  events  before  you  intend  a  settlement.** 

And  in  the  course  of  1828,  he  signed  a  mandate,  au- 
thorising a  party  to  attend,  act,  and  vote  for  him  at 
the  meetings  of  the  Company,  when  it  was  proposed 
to  dismiss  M'Hafiie.  At  subsequent  meetings,  which 
were  attended  neither  by  the  defender,  nor  by  any 
one  acting  for  him,  difterent  calls  upon  the  shares 
were  authorised.  The  defender  resisted :  when  the 
pursuers  brought  an  action  (12th  February  1830,) 
against  him  and  otiiers,  before  the  Judge- Admiral,  li- 
belling upon,  and  specially  referring  to,  the  contract  of 
the  Joint  &»tock  Company,  although  the  summons  also 
contained  a  subsequent  general  averment  of  partner- 
ship, without  explicitly  resting  it  on  the  signature  of 
the  contract.  VVhen  the  case  came  into  the  Court  of 
Session,  the  pursuers  plea<led — 1.  The  defender  is 
proved  to  have  become  a  partner  of  the  Company, 
not  only  by  having  subscribed  the  subscription-paper^ 
but  by  acting  as  a  partner,  and  taking  a  share  in  tlie 
management  of  the  Company's  aifairs  as  long  as  the 
Company  carried  on  business. — II.  it  is  nut  relevant, 
as  a  defence  against  this  action,  to  state  that  the  re- 
spondent is  not  a  registered  owner  of  tbe  Dumbarton 
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Castle,  because  the  action  rests,  not  upon  the  ground 
of  bis  being  an  owner  of  the  vessel,  but  on  the  ground 
of  his  being  a  partner  of  the  Company. — III.  The  al- 
leged mismanagement  of  the  Company*s  affairs  is  also 
irrelevant,  even  if  it  were  true.  Such  mismanagement 
may  subject  the  proper  parties  in  damages,  but  cannot 
free  a  partner  from  his  ouligations. — IV.  The  condition 
annexed  by  the  respondent  to  his  subscription  was 
sufficiently  fulfilled  oy  the  appointment  of  M'Haffie 
as  captain  of  the  steam-boat.  That  condition  did  not 
imply,  that  if  M'Haffie  should  resign  his  situation,  or 
be  dismissed  for  misconduct,  the  respondent  should 
be  released  from  bis  obligations  as  a  partner  of  the 
Company. 

Tiie  defender,  Kennedy,  pleaded — I.  This  action 
being  founded  upon  alleged  "powers,  said  to  have  been 
conferred  upon  the  pursuers  in  virtue  of  a  contract  of 
copartnery,  is  utterly  groundless,  nnd  cannot  be  in- 
sisted in  by  the  pursuers,  in  respect  that  the  defender 
never  was  a  party  to  that  contract)  and  never  con- 
ferred such  powers  upon  the  pursuers. — II.  Even  had 
the  pursuer,  by  signing  the  conditional  proposal  to 
become  part  owner  of  a  vessel,  agreed  also  to  become 
partner  of  a  company,  be  would  not  tberebv  have  been 
rendered  a  partner  of  such  a  company  as  tne  pursuers 
and  their  constituents  are  said  to  have  entered  into, 
or  have  been  bound  by  the  numerous  conditions  which 
are  inserted  in  their  alleged  contract  of  copartnery, 
but  were  not  contemplated  in  the  missive  or  proposal 
signed  by  the  defender. — III.  Even  on  the  same  sup- 
position, the  defender  would  not  have  remained  a 
partner  of  the  alleged  Company,  and  would  not  have 
been  bound  (in  a  question  with  the  copartners  them- 
selves) for  any  loss  on  transactions  subsequent  to  the 
failure  of  the  express  condition  on  which  alone  the 
defender  signed  the  proposals,  and  still  less  subse- 

3uent  to  his  ceasing  to  have  any  connection,  of  any 
escription,  with  the  other  parties  to  the  proposal  or 
minute. — IV.  P>en  on  the  same  supposition,  the  pur- 
suers could  not  insist  against  the  defender  for  payment 
of  a  share  of  the  alleged  loss,  in  respect  that  that  loss, 
if  incurred,  was  created  by  their  own  fault.  At  all 
events,  they  could  not  insist  in  such  a  claim  without 
^rst  accounting  for  their  management,  and  showing 
that  such  a  loss  had  been  sustained. — V.  The  defen- 
der is  not  responsible  for  the  alleged  loss,  even  in  the 
character  of  a  part  owner  of  the  vessel,  in  respect  not 
only  that  he  never  was  a  part  owner,  no  title  having 
been  granted  to  him,  or  completed  in  terms  of  the 
registry  statutes,  but  also  that  the  condition  on  which 
he  had  proposed  to  become  such  an  owner  was  con- 
travened by  those  with  whom  he  transacted. 

<*  Tbe  Lord  Ordinary  (  22d  June  1832,)  having  heard  parties* 
procurators,  and  confiidered  the  closed  record  and  process — Finds 
that  this  action  is  brought  by  the  pursuers,  described  as  tbe 
Preses  and  Treasurer  of  tbe  Joint-Stock  Company  associated 
under  tbe  firm  of  the  New  Dumbarton  Castle  Steam-boat  Com- 
pany, and  is  laid  exclusively  on  a  certain  contract  of  copartnery, 
and  tbe  special  powers  and  provisions  therein  contained  :  Finds 
it  admitted  that  the  said  contract  never  was  signed  by  the  defen- 
der :  Finds  that  various  of  tbe  clauses  of  the  said  contract,  and 
in  particular  those  on  which  the  present  summons  rests,  difier 
materially  from,  and  are  unwarranted  by,  the  subscription-paper, 
being  tbe  only  agreement  signed  by  the  defender  in  relation  to 
the  New  Dumbarton  Castle  steam-boat :  Finds  it  not  averred 
b}f  tbe  pursuers  that  any  general  meeting  of  subscribers  ever  was 


called  to  consider  t^e  terms  of  a  contract  of  copartnery :  Finds 
it  not  averred  that  after  the  said  contract  was  prepared,  the  de- 
fender ever  received  any  intimation,  or  waK  in  any  way  made 
cognisant  of  its  precise  terms :  Finds,  that  in  these  circum^tanrcs 
action  cannot  be  sustained  against  the  defender  on  the  contract 
libelled  ;  therefore  a^soibies  the  defender  from  tbe  conclubioiis 
of  the  summons,  and  decerns  :  Finds  him  entitled  to  expen8t*s, 
and  allows  an  account  thereof  to  be  given  in,  and  to  be  taxed  by 
the  auditor." 

The  pursuers  reclaimed  ^pleading,  inter  alia^  that 
the  Lord  Ordinary  had  erred,  in  supposing  that  they 
libelled  exclusively  upon  thecontract  as  the  proof  of  part- 
nership. Atadvismg,  without  hearing  therespondents, 

T/ie  Lord  Jaitice-Clerk  observed,  that  tbe  Lord  Ordinary  bad 
not  found  that  the  defender  was  not  liable  as  a  partner.  He 
had  merely  found  him  not  liable  under  a  summons  so  framed. 
Now  the  summons,  under  any  fair  construction,  proceeded  upon 
the  contract  alone,  which  tbe  defender  hud  not  signed,  and  which 
bad  been  signed  behind  his  back,  while  he  declined  to.  sign  it. 
For  tbe  subsequent  averment  of  partnership  was  evidently  in 
allusion  to  the  contract  already  referred  ta  The  two  maiidatr:*, 
which  had  been  so  much  rested  on  by  the  pursuers,  were  evi- 
dently prepared  in  Glasgow*  and  must  be  held  as  relating  only 
to  the  proceedings  of  tbe  Company  as  they  affected  his  share, 
not  to  tbe  general  actings  of  the  Company.  A  man  might  surely 
be  a  shareholder  in  a  ship,  without  being  the  partner  of  a  com. 
pany.  Without  borrowing  any  thing  from  the  decision  in  the 
case  of  Ciyne,  which  he  did  not  allow  to  weigh  in  his  mind,  he 
would  adhere.  This  defender,  if  he  had  pursued  under  a  similar 
summons,  could  not  have  recovered  a  shilling  of  his  share  of  pro- 
fits. 

The  Court ''  Adhere  to  the  interlocutor  submitted  to  review ; 
refuse  the  desire  of  the  reclaiming  note,  and  decern,  without  prrju- 
dice  to  any  competent  action  being  afterwards  raised,  and  to  tbe 
other  party  bis  defences  there  against  as  accords :  Find  addi- 
tional expenses  due,  and  allow  an  account,"  &c. 

Authorities  for  Kennedy. — Ward  v.  Matbieson,  Idth  Febru&ry 
1829 ;  Clyne  v,  Sclater,  &c.  in  House  of  J^ords,  24tb  September 
1831. 

Second   Division. — Lord    Ordinary,  Fullcrton. — Act.  ^lon- 

teith JU.  Keay,  Marshall— T.  &  T.   Darling,   W.  S,,  and 

James  Wemyss,  W.S.,  Agents — Mr  Holland,  Clerk— [T.C'."j 

\Qth  January  1833. 

No.  131. — Lang,  Pursuer  of  Cessio. 

Cessio  Bonorum — Bankrupt — Sequestration —  Certificate. 

'i'he  pursuer  had  been  sequestrated,  but  the  trustee 

on  his  estate  refused  to  grant  any  certi6catc  in  regard 

to  the  surrender  or  conduct  of  the  bankrupt.     The 

Court  ordained  the  trustee  to  report  upon  theme  matters. 

First  Division D.  Clerk.— [j:  W,  D.] 

19/A  January  1833. 

No.  132. — James  Heddle,  Suspender^  v,  James 

Baikie,  Charger, 
Process — Warrant  to  Transmit. 

This  was  a  reclaiming  note  against  an  interlocutor 
in  the  BilKCharaber ;  before  advising  which,  the  Court, 
without  any  petition  or  written  application,  and  on  a 
mere  suggestion  from  the  Bar,  granted  warrant  to 
transmit  the  Inferior  Court  process,  in  which  decree 
had  been  extracted. 

First  Division. — D.  Clyne,  S.S.C,  and  Phin  &  Pitcaim, 
Agents— Mr  Bell,  Clerk  — [J.  W,  D.\ 

I9th  January  1B33. 

No.  133. — Bernard  Love,  Suspender,  v.  George 

Foster,  Respondent. 
Incarceration— Contempt  of  Court— ^  jtarly  having  violated  the 


I83S.] 


THE  SCOTTISH  JURIST. 


IM 


Sheriff t  warrant  of  aequeitraiidn^  hy  Ciorylng  off  the  goodi~~ 
Heid,  I.  Tkmi  the  Sheriff  wa*  entitled  to  grant  warrant  for  hie 
impritonment,  without  waiting  for  the  strict  firau  of  erimtHal 
procedure. — //.  That  the  partly  having  been  left  in  posaettion 
of  the  goods,  and  having,  after  they  were  abstracted^  handed  over 
the  kfy  of  the  premixes,  but  declared  that  he  could  not  recollect 
vben  he  was  last  there^  was  sufficient  evidence  to  authorise  the 
Skerff  to  grant  the  warrant. 

The  respondent,  who  acted  as  factor  for  James 
Robertson,  portioner  at  Crossrayloof,  let  to  the  sus- 
pender a  shop  in  Bridge  Street,  Glasgow,  for  a  year, 
at  f'^8,  payaole  quarterly.  The  first  quarter's  rent 
was  only  paid  after  sequestration  had  been  petitioned 
for  by  the  respondent.  The  second  quarter's  rent 
not  being  forthcoming,  sequestration,  with  execution 
against  '*  lock-fast  doors,"  was  awarded  on  22d  No- 
Tember  1832.  No  answers  were  returned  by  the 
suspender ;  and  a  sworn  auctioneer  proceeded  to  exe- 
cute the  sale  on  the  27th,  when  he  discovered  that  the 
sequestrated  goods  had  been  carried  away.  This 
contempt  of  Court  was  reported  to  the  Sheriff;  and 
the  respondent,  by  a  minute,  craved  warrant  to  ap- 
prehend and  bring  the  suspender  for  examination : 
Haring  emitted  a  declaration  acknowledging  the  debt, 
and  that  the  key  of  the  premises  was  in  his  possession : 
but  denying  that  he  removed  the  sequestrated  goods, 
or  authorised  them  to  be  taken  away  ;  and  having  de- 
clared that  he  could  not  recollect  when  he  was  last  on 
the  premises,  the  Sheriff,  on  SOth  November  there- 
after, committed  him  to  prison,  by  the  following 

'^  warrant  to  officers  of  Court  to  apprehend  and  imprison,  with- 
in the  tolbooth  of  Glasgow,  the  person  of  the  said  Bernard  Love, 
therein  to  be  detained  until  he  restores,  or  causes  to  be  restored, 
to  the  premises  in  question,  the  effects  removed  in  breach  of 
MqiteslTBtion ;  or  until  he  find  sufficient  caution  acted  in  the 
books  of  Court  for  payment  of  the  rent  of  j£7,  admitted  to  be 
owing  in  said  declaration,  or  until  be  pays  said  rent.** 

A  bill  of  suspension  and  liberation  was  presented, 
on  the  grounds,  inter  alia, — I.  That  Foster  had  no 
title  to  pursue.  He  was  not  factor  for  the  landlord. 
—II.  That  no  averment  was  made  that  the  suspen- 
der removed  the  goods,  and  therefore  that  the  incar- 
ceration was  illegal  and  oppressive.  Answered^- 
The  imprisonment  is  not  founaed  on  the  merits,  but 
on  contempt  of  Court,  by  the  breach  of  the  seques- 
tration, and  abstraction  of  goods  which  were  in  niani* 
bwt  curia.  Lord  Moncreiff,  on  ISth  December  1832, 
refased  the  bill,  and  added  this 

**  Xote. — The  Lord  Ordinary  has  not  any  doubt  as  to  the 
power  of  the  Sheriff  to  grant  warrant  of  imprisonment  for  con- 
tempt of  Court,  in  respect  of  a  plain  breach  of  his  warrant  of 
^questration,  without  observing  or  waiting  for  the  strict  forms 
of  criminal  procedure.  Here  the  proceedingn  appear  to  have 
been  correct  and  regular ;  and  the  sworn  auctioneer  was  an  oflScer 
of  Court,  by  the  interlocutor  imposing  the  particular  duty  upon 
him.  The  complainer  was  only  apprehended  for  examination, 
and  be  was  examined.  Then  he  is  committed  till  the  goods 
M\  be  restored,  with  the  alternative, — or  caution  found  for  the 
debt  This  latter  clause  of  the  warrant  is  immaterial,  being  for 
the  complainer'a  benefit ;  and  the  real  question  is,  whether  he 
Ins  shown  ground  of  liberation  with  reference  to  the  first  and 
leading  part  of  it  ?  And  as  to  this,  the  only  matter  for  consider- 
ation appears  to  the  Lord  Ordinary  to  be,  whether  there  was 
sofficient  evidence  before  the  Sheriff,  in  the  declaration  of  the 
complainer,  sod  the  circumstances  in  evidence  before  him,  to 
ju5tify  the  proceeding.  The  Lord  Ordinary  is  of  opinion,  that 
tbere  was,  though  it  is  concei\'able  that  the  complainer,  by  giving 
more  explanation,  might  entitle  his  case  to  farther  con^idtM-atioiu    i 


His  declaration  was  taken  on  Friday  November  dOth.  It  is  cImt 
that  the  warrant  of  sequestration  was  executed  on  Thursday  the 
22d.(aftef  the  warrant  of  open  doors,  and  the  alterations  on  the 
copy  for  service  being  too  palpable  to  mislead).  The  com- 
plainer  was  left  in  possession,  for  be  admits  that  he  afterwards 
delivered  up  the  key.  Aiid  then  he  cannot  tell  whether  he  was 
in  the  premipes  on  the  Friday,  Saturday,  or  Sunday ;  and  on  the 
Tuesday  (the  27th)  the  auctioneer*s  report  shows  that  the  goods 
were  gone.  The  Lord  Ordinary  is  of  opinion,  that  on  these 
facts  the  moral  and  legal  presumptions  are  amply  sufficient  to 
justify  the  Sheriff's  deliverance.  But  still  that  is  not  a  final 
proceeding,  if  the  complainer  chooses  to  explain,  and  show  by 
reasonable  evidence,  where  he  was  on  the  Thursday,  Friday, 
Saturday  and  Sunday,  after  the  warrant  ^^sequestration  was 
executed.  He  was  left  in  poKsession  of  the  premises,  and  must 
show  that  the  goods  were  there  when  he  left  them,  otherwise  be 
must  be  taken  as  the  abstractor.** 

The  9U9pender  reclaimed,  but  the  Court  unani- 
mously adhered. 

Second  Dividon. — Lord  Ordinary,  Moncreiff. — Act.  A. 
M'Neill — Ait.  Neaves  &  Skene.— C.  F.  Davidson,  W.S.,  and 
James  Stuart,  S.  S.  C,  Agents—Mr  Thomson.  Clerk.-[J,  IT.  if.J 

lOM  January  1833. 

No.  134. — James  M'Glashan,  &c.,  Suspenders^ 
V.  William  L.  Newman,  and  Mandatory, 
Chargers* 

Bankrupt — Sequeatration^Composition — Claims — Ranking- 
Competency — Annuity—^  party  having  lodged  a  claim  on  a 
bankrupt  estate,  and  been  the  concurring  creditor  in  a  sequestra-' 
tion,  the  affairs  of  which  were  wound  up  by  a  composilion^con- 
iract — Held,  I.  That  the  bankrupt  was  not  entitled  to  go  back 
and  challenge  said  daim  in  a  suspension,  without  a  reduction  of 
the  contract. — //.  That  the  holders  of  a  bond  of  redeemable  an- 
nuity by  the  bankrupt,  were  entitled  to  value  it,  by  the  Govern-, 
nitfttt  lables,.al  a  sum  which  would  give  a  similar  annuity,  and  to 
claim  for  the  same  on  the  sequestrated  estate. 

On  the  25th  April  1831,  James  M'Glashan,  &c,  in 
consideration  of  £499,  lOs.  Sterling,  instantly  ad- 
vanced to  them  by  the  trustees  for  the  Yorkshire  In- 
surance dompany,  granted  a  bond  of  redeemable  an- 
nuity, by  which  they  bound  and  obliged  themselves, 
their  heirs,  executors,  and  successors  whomsoever, 
renouncing  the  benefit  of  discussion,  conjunctly  and 
severally,  to  make  payment  to  the  said  trustees,  and 
to  their  assignees  or  disponees,  &€•  a  full  annuity  of 
£51,  18s.  per  annum,  during  all  the  days  of  the  fife- 
time  of  Alexander  Sharne,  then  residing  in  Wester 
balry  Houso,  near  Edinuurgh,  *'  and  while  the  said 
annuity  should  remain  unredeemed,"  &c.  The  bond 
then  declared, 

**  That  in  the  event  of  the  death,  insolvency,  or  bankruptcy**  of 
any  of  the  parties  to  the  bond,  or  in  the  other  events  therein 
enumerated,  they  should  be  bound  "  to  nominate  a  party  or  par- 
ties," to  the  satisfaction  of  the  said  trustees,  *'  to  be  substituted 
in  place  of  such  deceased,  insolvent,  or  bankrupt  paity  or  par- 
ties ;" 

and  to  execute  a  new  bond  of  annuity,  with  such  ad- 
ditional and  satisfactory  security.  It  is  then  provid- 
ed, that  if  such  substitution  was  not  effected  within 
two  months  after  requisition,  that  the  parties  should 
be  bound,  conjunctly  and  severally, 

*'  without  the  benefit  of  discusMon,  to  pay  such  a  sum  to  the 
said  trustees,  or  their  foresaids,  as  will  be  sufficient  to  purchase 
an  niniuity  of  the  like  amount  with  the  present,  payable  at  the 
said  two  terms,  from  (lovernmenc,  or  other  office  to  be  chosen 
by  the  said  trustees,  the  purchase-money  not  to  exceed  the  sum 
Goveninient  would  demand  for  the  said  annuity  by  the  printed  • 
tables  used  for  the  time  being  by  Gavernment,"  &c. 
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M'Glashan  was  ftequestrated  in  October  1831,  and 
the  Yorkshire  Insurance  Company  were  the  concur- 
ring creditors,  and  lodged  a  claim  for  £876,  12.  10., 
being  the  ralue  of  the  annuity  according  to  the  Go- 
vernment tables.  The  sequestration  was  wound  up 
by  a  composition-contract  of  Ss.  6d.  per  pound,  which 
was  agreed  to  by  all  the  creditors ;  and  the  bankrupt 
having  found  caution,  was  discharged  in  February 
1832.  M'Olashan  made  certain  payments  to  account 
of  the  composition  to  the  Insurance  Company,  who 
charged  for  the  balance;  wheu  a  suspension  Has  pre- 
sented, on  the  grounds,  inter  alia,  that  the  sequestra- 
tion was  terminated  by  a  composition  before  any  rank- 
ing took  place ;  and  the  sum  advanced  was  only  £499, 
10s.,  whilst  that  demanded  was  £»76,  12.  10.  The  real 
value  of  the  annuity  is  the  principal  sum  advanced. 
The  bankruptcy  of  the  borrower  cannot  make  the  si- 
tuation of  the  lender  more  favourable  than  that  of 
the  other  creditors.  Answered — The  Insurance  Com- 
pany was  entitled  to  be  ranked  for  a  sura  correspond- 
ing to  the  annuity,  which  was  redeemable,  on  payment 
of  full  redemption-money.  The  valuing  of  it  is  matter 
of  arrangement.  The  Government  tables  have  been  pre- 
ferred to  those  of  private  insurance  companies.  When 
a  claim  is  lodged,  and  not  objected  to,  and  a  composi- 
tion-contract effected,  it  is  not  competent  for  the  bank- 
rupt tn  go  back,  and  thereafter  give  in  objections  to  it. 
If  such  were  allowed,  he  might  mislead  his  creditors, 
by  representing  his  debts  as  being  large ;  and  after 
having  induced  them  to  accept  a  small  composition, 
turn  round, — challenge  various  of  the  claims,  and 
pocket  the  proceeds.  If  such  conduct  were  admitted, 
coniposition-contracts  would  not  only  be  useless,  but 
prejudical. 

Lord  MoncreifF,  on  7th  December  1832,  pronounced 
this  interlocutor : — 

"  The  Lord  Ordinary  having  considered  this  bill,  with  the 
answers  and  productions,  appointis  the  bill  and  answers  to  be 
printed,  in  order  to  be  reported  to  the  Court,  and  copies  there- 
of to  be  put  into  the  boxes  of  the  Lords  of  the  Second 
Division  of  the  Court — Note^^The  Lord  Ordinnry  thinks 
that  there  is  much  force  in  the  plea  of  the  chargers,  that  it 
is  incompetent  to  the  complainers  now  to  object  to  the  omount 
of  their  claim,  in  respect  that  it  was  so  ranked,  and  so  esti- 
mated, in  settling  the  composition-ronirart  and  the  discharge; 
and  it  is  certainly  supported  by  the  cases  of  Smith  v.  Davidson, 
December  a  1823;  and  Smith  t».  Wilson,  December  J4,  18-24u 
But  he  has  difficulty  in  reconciling  the  plea  with  the  principle  of 
the  case  of  Pitcaim  i>.  Brown,  12th  December  1823.  For 
though,  in  the  present  case,  the  claim  was  made  on  a  bond,  the 
aura  for  which  the  party  was  entitled  to  be  ranked  was  no  more 
settled  bvany  decree  than  it  was  in  that  cnse.  And  on  the 
merits,  the  question  is  of  a  peculiar  nature,  and  very  importunL 
The  Lord  Ordinary  leans  certainly  to  the  argument  of  the  char- 
gers. But  he  cannot  say  that  he  thinks  it  so  absolutely  clear, 
as  to  be  quite  prepared  to  refuse  the  bill  of  suspension  without 
further  discussion,  especially  when  he  sees  a  different  principle 
adorned  in  Englnnd  (quite  independent,  as  he  thinks,  of  the 
old  English  rule  as  to  contingent  debts),  and  at  last  embodied 
in  a  statute.  Seeing,  therefore,  that  from  the  smalhiess  of  the 
composition,  the  interest  involved  is  not  great,  he  thinks  that 
the  best  thing  he  can  do  for  the  parties,  is  to  enable  them  to 
obtain  the  judgment  of  the  Court  at  once.  The  case  of  Humil- 
ton  V,  Rodger,  May  22,  1823,  is  not  applicable.  It  related  to 
a  security." 

The  suspenders  pleaded  at  the  advising— That  as 
there  was  no  proper  ranking  by  the  trustee,  of  the  claim 


ID  question,  the  bankrupt  vras  entitled  to  go  back  oa 
the  merits. 

The  Lord  Jusiice-Cterk  was  quite  clear  that  the  case  of  Pitcairn 
could  not  be  set  up  against  the  four  decisions  quoted.  Jn  theirs/ 
place,  it  was  established  that  the  claim  in  question  was  given  in, 
and  msrked  as  authentic  by  the  trustee.  The  composition  was 
gone  through,  and  the  claim  could  not  now  be  gone  back  upon 
and  quarreled.  If  &o,  their  Lordships  must  reeal  the  compusi- 
tion^ontract,  or  they  would  violate  the  ministerial  duty  which 
they  had  to  perform.  He  thought  the  charge  well  founded. 
Mr  Bell  had  collected  the  whole  authorities  on  the  point.  In 
the  second  place,  where  an  annuity  is  redeemable,  the  paity 
must  be  put  into  the  same  condition  as  he  originally  stood.  I'be 
claim,  as  ranked  and  valued,  was  quite  righL  Ou  both  grouuds, 
he  thought  the  bill  should  be  refused. 

Lord  Cringletie  concurred.  He  thought  there  was  neither  law 
nor  justice  on  the  side  of  the  suspender.  He  was  not  entitled  to 
be  beard  till  the  composition- con  tract  was  set  aside  by  reduction. 
How  was  the  value  to  be  ascertained  but  by  the  tables  ?  'I  his 
was  so  stipulated  for,  and  the  value  had  been  ascertained.  1  he 
Act  of  Parliament  referred  tQ  did  not  apply  to  Scothwd. 

The  Court  refused  the  bill. 

Suspenders' Authorities. — Thistlewood;  Vescy's  Reports,  19, 
p.  286.  Whitehead  ;  Merrivale'a  Reports,  1,  p.  10,127.  Webb; 
Glyn  and  Jameson's  Reports,  2,  p.  2».  6  Geo.  IV.  c  16,  sec. 
54. 

Chargers'  Authorities.— Bell's  Principles,  pp.  18, 1 9,  sec.  46, 
47.  Bell's  Com.  I.  pp.  316,  817,  344.  Hamilton  v,  Kod^er, 
*22d  May  18-23 ;  S.  and  D. 

Second  Division. — Lord  Ordinary,  Moncreiff. — ^ct.  Rutber. 
furd  and  Paterson — Wft.  Neaves.— Peter  Crooks,  W.S.,  and 
Jos.  Gordon,  W.S.,  Agents — MrFei^son,  Clerk [J.  r.  Ji,] 

22d  Januarif  IS3S. 

No.  135. — WiLiiAM  Paul,  Raiser,  v.  Maitlakd 
WiiJSON  Boyd  &  Others,  Claimants. 

Sasine —  Trust— >fn  entailer  havin:^  ntbsequently  convened  iheettate 
tn  trust,  to  A.  awi  B.  jointly,  whomjatiing,  bjf  death  or  non-ac- 
ceptance, to  C,  and  V, ;  and  the  precept  of  sasine  having  directed 
iv/efiment  to  be  given  to  the  said  A,  B,  C,  and  D,  in  the  order  above 
mentioned;  and  the  instrument  of  sasine  which  JbUowed  having 
borne  that  sasine  was  fiiven  to  the  said  A,  B,  C,  and  JJ,  in  the  onter 
above  mentioned,  or  either  of  them  who  sfiouid  accept  of  I  he  trust, 
and  ajter  the  form  and  tenor  ojthe  said  trust,  and  precept  ofsasau 
therein  contained,  in  all  points — Held,  L  That  the  ottomejf  pro- 
ducing the  deed  and  demanding  infrjlnunt,  teas  evidttice  of  the 
Jirit  two  trustees  having  accepted. — //.  'That  the  injrfiwent  was 
effectual  to  constitute  a  real  right  in  them  for  the  purposes  of 
the  trust,  preferable  to  anj/  subsequent  deed  or  debt  oftke  heir  uf 
enlatL 

Dr  William  Boyd,  in  1787  executed  a  deed,  by 
which,  after  referring  to  a  deed  of  entail  of  same  date, 
of  the  lands  of  Mertonhall,  he  disponed  the  lands  o( 
Cuibratton  to  John  Boyd,  the  granter's  eldest  son,  and 
institute  in  the  entail  of  Mertonhall,  or  to  the  other 
heir  of  tailzie  that  might  succeed  in  virtue  of  said 
entail,  or  to  the  heirs  and  assignees  of  John  Boyd. 
The  disposition  to  Cuibratton  bore  to  be  granted, 
inter  aim,  under  the  burden  of 

**  paying  to  Edward,  William,  and  James  Boyd,  my  younger  sons 
and  to  such  other  child  or  children  ss  may  t>e  bereatcer  proceuted 
of  my  body,  the  sum  of  j£1500  Sterling,  to  be  equally  divided 
amonpr  tbeui,  share  and  share  alike,  and  that  at  the  first  term  of 
Whitsunday  or  Martinmas  after  my  decease,  or  upon  their  attain- 
ing  the  age  of  21  years  complete,  respectively,  whichever  of  these 
events  shall  last  happen  ;  with  a  fifth  part  more  of  the  said  prin. 
cipal  sum  of  liquidate  penalty  in  case  of  failure,  and  the  due  and 
ordinary  annuaUrent  ot  the  said  principal  sum  from  the  first  term 
of  Whitsunday  or  Alarliiimas  atier  my  decease,  during  the  not- 
payment  thereof :  And  in  ca^e  of  the  death  oi  any  ol  my  said 
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three  younger  sons,  or  of  tlie  child  or  eliildren  tlist  may  hereafter 
be  procreated  of  my  body,  or  in  case  any  of  them  shall  succeed 
ta  heir  of  entail  in  the  lands  and  estate  of  Mertonhall  before  the 
terms  of  payment  of  their  said  provisions,  then  the  share  or  shares 
of  the  decea5«er  or  deceasers,  or  of  those  succeeding  as  heir  of 
entail  foresaid,  shall  arcresce  and  belong  to  the  survivor  or  sur> 
vivoni  of  my  said  younger  children  equally,  and  their  heirs,  exe- 
cuturs,  or  assignees. ** 

In  Jane  1794,  Dr  Boyd  executed  a  trutt-disposi' 
tiun  of  the  lands  of  Culbratton,  which  proceeded  on 
he  narratiye  of  the  entail,  and  of  the  former  deed, 
ind  bore  to  be  granted,  infer  alia,  for  the  purpose  of 
sfi'nringp  payment  of  the  provisions  to  his  children 
a)ove  mentioned.  Dr  Boyd  died  in  the  same  year* 
The  dispositive  clause  was  in  these  terms  :— 

"  1  do  hereby  give,  grant  and  dispone,  to  and  in  favour  of  the 
nil  Joanna  Maitland  and  Edward  Boyd,  jointly,  and  after  her 
dnease  to  the  said  Edward  Boyd  ;  whom  failing,  by  death  or 
nrn^acceptance,  to  the  said  William  Boyd  ;  whom  failing,  by 
drc*ase  or  non- acceptance,  to  the  faid  James  Boyd,  in  trust,  for 
the  purposes  after-mentioned,  heritably  and  irredeemably,  all  and 
whoe,"  &c. 

Tie  precept  of  aasine  directed  sasine  to  be  given 

**  10  tie  said  Joanna  Maitland,  Edward,  William,  and  James 
Boyd,  in  the  order  above-mentioned,  or  either  of  them,  who  shall 
acceptor  this  trust." 

On  l2th  July  1794,  infeftment  was  taken  on  i\\\% 
deed.  The  instrument  of  sasine  set  forth,  that  there 
compea-ed  the  notary-public,  the  bailie,  and  also 

"  Robert  M*Calla,  weaver  at  Mertonhall,  as  procurator  and  attor- 
ney for  Jcanna  Maitland,  relict  of  the  deceased  Rev.  Dr  William 
Boyd  of  SCertonball,  late  minister  of  Peninghame,  and  Edward, 
William,  aid  James  Boyd,  bis  younger  sons*,  whose  power  of 
aitorni'v  w«  sulTirientlv  known  to  me  notary-public, —  Having 
and  holding  n  his  bands  a  trust-disposition,'*  &c. 

The  inst-iiment  then  narrated  the  trust-deed,  the 
dispositive  ;lanse  thereof,  and  after  quoting  verbatim 
the  precept,  stated  sasine  to  have  been  given 

"  to  the  said  a>anna  Maitland,  Edward,  William,  and  James 
Boyd,  in  the  or^er  above-mentioned,  or  either  of  them  who  should 
accept  of  the  sud  trust,  heritable  state  and  sasine,  with  actual, 
real,  and  corpori  po.«Re8sion  of  all  and  whole  the  said  lands  and 
P5tAte  of  MertOiliall,  and  others  above-mentioned,  which  are 
hf  re  held  as  repefted  brevitatis  causa,  for  the  uses,  ends,  and  pur- 
])o«tes  before  ezprbsed ;  and  that  by  delivering  to  the  said  Robert 
M'Caila,  attoniey^'ore^aid,  in  their  names,  of  earth  and  stone  of 
the  ground  of  the  rid  lands,  and  a  handful  of  grass  and  corn  for 
the  said  teinds:  Bu.  always  with  and  under  the  provisions,  con- 
ditions, declarations,and  reservations  before  written ;  after  the 
Jorm  and  tenor  of  lh%  taid  truit'disposilion,  and  yrcct'jH  of  satine 
above  insert  therein  ctntained,  in  all  points/* 

John  Boyd,  thenstitute  under  the  disposition  1787, 
in  the  lands  of  Cilbratton,  survived  his  father  the 
disponer,  but  died  vithont  issue,  and  without  having 
made  up  any  title  tcthese  lands.  Upon  John's  death, 
the  succession  openel  to  his  brother,  Edward  Boyd  ; 
\^'ho,  in  place  of  makng  up  a  title  by  serving  himself 
heir  to  hi8  brother  Jdin,  expede  a  service  as  heir  of 
provision  to  his  father, Dr  Boyd  ;  and  conceiving  that 
he  had  thus  acquired  rght  to  the  procuratory  in  the 
disposition  1787,  he  (Uward)  expede  a  Crown  char- 
ter  upon  that  procuratoy,  and  took  infeftment  in  the 
lands.  On  this  title,  h.  possessed  down  to  9th  Au- 
gust 1826,  when,  having  become  bankrupt,  he  was 
stM|ueHtrated.  Mr  Paul  was  elected  and  confirmed 
trustee  upon  the  sequestrted  estate,  and  obuined  the 
ordinary  act  of  adjudicative  from  the  Court,  adjudging 


to  him,  aa  trustee,  the  whole  property  and  rights  be- 
longing to  the  bankrupt,  including  among  others  the 
lands  of  Culbratton.      Having  discovered   that   the 
bankrupt's  title  to  these  lands  had  been  erroneously 
made  up,  the  trustee  proceeded  to  make  up  a  new 
title,  which  he  did,  by  charging  the  hankrupt  to  enter 
heir  in  special  to  his  father,  and  leading  an  adjudica- 
tion against  the  lands,  as  in  hereditnte  jacente  of  Dr 
Boyd  :  and  upon  this  he  expede  a  Crown  charter,  and 
took  infeftment.    Mr  Paul  subsequently  sold  the  lands, 
and  then  brought  the  present  action  of  multiplepoind- 
ing  for  distribution  of  the  price.    James  Boyd  hav- 
ing died  in  1794,  without  issue,  his  third  share  of  the 
provision  in  the  deeds  1787  and   1794,  accresced  to 
his  two  surviving  brothers,  £dward  (the  bankrupt,) 
and  William.     VVilliara  died  without  having  received 
his  provision,  leaving  the  claimant,  Maitland  Wilson 
Boyd,  his  only  child,  who  in  18:^9  was  served  heir  to 
his  father,  and  also  to  his  uncle,  James  Boyd,  who 
had  died  in  1794.     The  claimant  then  lodged  a  claim 
to  be  ranked  preferably  in  the  present  process,  for 
the  share  of  the  provision  to  his  father  William,  and 
also  for  the  h<ilf  of  the  share  of  his  uncle  James- 
amounting,  together,  to  £750,  besides  interest  from 
1794.     In  support  of  this  claim,  he  founded  upon  the 
disposition  1787,  and  also  upon  the  trust-deed  and  in- 
feftment of  1794,  and  on  the  retours  of  his  services 
above  noticed,  and  contended — 1.    1  hat  the  provisions 
were  constituted  a  real   burden  on  the  lands  by  the 
infeftment  upon  the  trust-deed  of  1794. — II.  That  the 
raiser  having  adjudged  the  lands  as  in  he redUale  jacente 
of  i>r  Boyd,  the  truster,  the  provisions  were,  viewed 
even  as  a  personal  claim,  constituted  a  burden  upon 
the  raiser  as  an  adjudging  creditor  of  Edward  Boyd. 
Mr  Paul,  the  raiser,  pleaded — I.  That  the  infeftment 
on   the  trust-deed   1794  was  altogether  inept,  in  re- 
spect that  the  terms  in  which  sasine  was  stated  in  the 
instrument  to  have  been  given,  left  it  uncertain  who 
the  trustees  were. — II.   That  Joanna  and   Kdward 
Boyd  had  not  accepted  of  the  trust,  or  given  authority 
for  infeftment  to  be  taken  upon  the  deed. — HI.  That 
by  virtue  of  the  adjudication  and  infeftment  in  his 
favour,  the  raiser  was  entitled  to  hold  the  lands  un- 
aiFected  by  the  provisions  claimed,  which,  if  due,  re« 
mained  a  mere  personal  debt. 

The  Lord  Ordinary,  on  13th  November  1832,  pro- 
nounced this  interlocutor : — 

"  Having  considered  the  revised  cases  for  William  Paul,  and 
for  Maitland  Wilson  Boyd  and  his  mandatory,  with  the  produc- 
tions and  whole  process,  Kinds,  that  the  sasine  in  favour  of  Dr 
Boyd's  trustees  is  valid  and  effectual,  and  that  the  provision 
claimed  by  Maitland  Wilson  Buyd  is  thereby  constituted  a  real 
burden  upon  the  lands  in  question;  therefore  sustains  the  said 
claim  as  preferable  over  the  price  of  the  lands  of  Culbratton,  and 
decerns ;  and,  at  the  request  of  the  parties,  supersedes  consideration 
hoc  statu  of  the  other  questions  raised  in  the  competition. — Note* 
—The  sasine  on  Dr  Boyd's  trust-disposition,  though  inaccurately 
expressed,  does  not  appear  to  contain  any  fatal  error.  Possession 
of  a  disposition  containing  a  precept  of  sasine,  is  a  sufficient 
warrant  to  the  attorney  of  the  disponee  to  demand  infeftment, 
and  creates  %prtsumptio  juris  that  the  disponee  accepts  of  the 
disposition,  and  authorises  sasine  to  be  given  to  him  in  terms  of 
it,  and  under  its  conditions.  This  presumption  may  be  redargued 
by  evidence  on  the  part  of  the  disponee ;  but  no  such  attempt  is 
made  here.  It  is  to  be  presumed,  thcrt*fore,  that  the  trust- dis- 
pouees,  Joanna  Maitlaud,  aud  Kdward,  WiiUaro,  and  John  Boyd, 
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authorised  infeftiDent  to  be  giVen  to  them  in  terms  of  the  trust- 
deed,  which  infers  their  acceptance  of  the  trust  Accordingly, 
it  is  given  to  them  in  the  order  '  above-mentioned/  that  is,  the 
order  expressed  in  the  trustrdisposition,  by  which  Joanna  IVIait- 
land  and  Edward  Boyd  are  named  in  the  first  place,  and  jointly 
as  institutes.  That  infeftment  therefore  seems  unobjection- 
able. Whether  the  attempted  infeftment  in  favour  of  William 
and  John,  who  in  one  event  were  substitutes,  and  in  another 
conditional  institutes,  could  besupportedjs  a  question  not  raised 
in  the  circumstances  of  the  case.  It  was  inaccurate  in  the  notary 
to  add  the  words  *  or  to  such  of  them  as  should  accept,'  because 
he  had  already  presumptive  evidence,  on  which  he  was  entitled 
and  bound  to  proceed,  that  the  institutes  at  least  bad  accepted. 
But  that  clause  is  surplusage  only.  It  would  have  been  more 
correct  if  he  had  given  infeftment  to  Joanna  Maitland  and 
Edward  Boyd,  jointly ;  but  as  he  gives  it  in  the  order  of  the 
disposition,  and  as  these  two  trustees  are  named  jointly  as  first 
in  that  order,  the  omission  does  not  seem  material." 

The  raii^er  reclaimed  ; — and  at  aijvising^ 

Lord  Balgrajf. — I  have  no  difficulty  at  all  in  this  case.  Had 
the  infeftment  been  differently  taken  from  what  is  authorised 
by  the  precept,  or  had  these  two  trustees  not  accepted,  some  ar- 
gument might  be  raised  upon  it.  But  here  I  have  not  the 
smallest  doubt.  If  you  look  to  the  dispositive  clause,  it  is  to 
these  two,  Joanna  Maitland  and  Edward  Boyd,  jointly;  then 
failing  them,  no  doubt,  seeing  that  it  might  perhaps  become  in- 
operative as  to  them,  he  substitutes  two  others,  William  and 
James  Boyd.  Now,  when  this  deed  is  executed,  who  gets  cus- 
tody of  it  ?  Why,  Joanna  Maitland  and  Edward  Boyd  ;  and  I 
say,  that  their  being  in  possession  of  that  paper,  and  giving  it 
to  the  attorney,  who  demands  infeftment,  is  evidence  of  their 
acceptance  of  the  trust,  and  complete  evidence  in  terms  of  law. 
Was  it  ever  heard  of,  or  will  any  man  say,  that  where  a  trust- 
deed  is  to  be  followed  by  infeftment,  you  must  produce  a  letter 
or  written  evidence  of  the  trustees  having  accepted  ?  Why,  the 
very  production  of  the  deed  is  evidence  of  acceptance.  How 
far,  after  infeftment  was  taken  to  these  two  persons,  it  would 
be  afterwards  effectual  to  the  other  substitute,  is  a  question  as 
to  which  there  may  be  some  difficulty.  At  the  same  time,  I 
have  known  infeftment  taken  on  trust-deeds  to  various  trustees 
in  succession,  to  the  extent  of  ten  deep,  and  rather  think  that  in- 
feftment w^ould  be  good. 

Lord  Crtigie. — 1  concur  entirely  in  the  opinion  delivered.  I 
think  the  way  in  which  infeftment  was  taken,  instead  of  being 
exceptionable,  was  extremely  proper.  Suppose  the  first  two 
parties  to  have  died,  their  infeftment  would  have  enabled  the 
others  to  show  that  they  were  entitled  to  take  infeftment. 

Lord  Prextdfnt. — If  it  had  happened  that  the  first  two,  viz. 
Joanna  Maitland  and  Edward  Boyd,  had  not  been  alive,  and 
infeftment  bad  been  taken  in  the  terms  that  here  occurred,  the 
case  might  have  been  different ;  but  as  they  were  alive,  I  am 
quite  clear  that,  pttUeU  quantum  as  to  William  and  James  Boyd^ 
it  is  perfectly  good  as  to  the  others. 

The  Court  adhered. 

Claimants'  Authorities.  —  (1.)  Brown's  Sup.  VoL  V.  p. 
558,  Authorities  there  quoted.  Begg  v.  Nicholson,  I4ch  Ja- 
nuary 1663.  Laird  of  Lamington  o.  Moor,  2dd  July  1675. 
Thomson  o.  Lawson,  4th  February  1681.  Ker  v.  Howison, 
1 1th  Fehruary  1708.  Gordon  v,  Gordon,  20th  February  1748; 
Elchies,  No.  10,  vo.  Service  and  Confirmation.  Gumming  v. 
Lord  Advocate,  lOth  February  1756.  Douglas  o.  Ainslie,  9th 
July  1761.  Shanks  v.  Kirk- Session  of  Ceres,  27th  January 
1797;  Mor.  4295.  Lady  Carnegie,  dOth  January  1668;  Mor. 
77d2.  Grant,  19th  June  1750;  Mor.  14,328.  Dallas,  2lst 
November  1710;  Mor.  16,191.  Campbell,  December  1752; 
Mor.  7440,  and  16,208.  Jurid.  Styles,  IIL  pp.  251-255^  Sd 
Edit.— (2.)  Ersk.  II.  12,  36.  Lamond  v.  Lamoot's  Creditors, 
4th  December  1789. 

Raiser's  Authorities.— (1.)  Stair,  IL  S.  16.  Ron's  Lee- 
tures,  IL  pp.  197,  198.  Hailes'  Rep.  695.— (2.)  MitcheU, 
13th  February  1781.  Smith,  18th  December  1795;  Bell's 
Com.  L  288.     Wylie,  8tb  December  1803. 

First  Division — Lord  Ordinary,  Corehouse Act,  Dean  of 

Faculty  (Hope),  G.  G.  BelL— ^/i.  Skene,  MarshalL— Steuurt 


&  Sprot,  and  A.    Clisoii,    W.S.,  Agents.^Sir    R.  Dundas, 
Clerk— [J.  tK.  U.] 

22d  January  1833. 
^o.   136. — William    Krlly,    Pursuer^    r.  James 

8TUAHT,    &     THE    COMMISSIONERS    OF     PoLICB    & 

Magistrates  of  Edinburgh,  Defenders. 

Libel — Rele^'ancy—  Process —  Summons  —  Condescendence — 
Stat.  3  Geo.   IV.  c.  78. — A  party  harnn^  brougki  an  action 
of  damages  againtl  the  Magistrates  of  a  burghf  and  Ike  Police 
Cont/nisupnert  appointed  by  Stat.  3  Geo,  IV.  c,  78.,  and  in 
the  summons^   having  alleged  that  the  proceedings  from  which 
injury  had  been  sustained,  were  incompelcntt  malicious,  wilfullt 
oppressive,  and  unwarrantable  i  in  lite  revised  condescendence, 
averments  having  been  made,  which  were  held  to  amount  to  az 
allegation  of  malice  and  oppression,  although  neither  was  ej* 
pressly  alleged;  .but  in  the  pleas  inlaw,   it  having  been  stated 
that  the  whole  proceedings  complained  of  were  grossly  irrega^ 
lar,  incompetent,  illegal  and  oppressive — Held,  that  the  stew- 
ments  in  the  summoju,  taken  along  with  those  in  the  con4e- 
scendence,  were  svfficitnt  to  support  the  action  as  relevawtly 
laid. 

On  the  evening  of  l4tb  November  1829,  Michael 
Cannan  and  his  wife  were  lodged  in  the  Police  Office,  ' 
Eidin burgh,  upon  a  charge  of  riotous  and  disorderly 
conduct.  They  were  detjftined  all  night ;  but  npcn  the 
fallowing  morning,  being  Sunday,  the  pursuer  Kelly 
offered  bail  for  the  husband's  liberation ;  and  having 
subscribed  a  bail-bond  in  the  Police  books,  the  husband 
was  liberated.  This  bond  was  not  signed  bef#re  wit- 
nesses, nor  tested  in  any  way.  By  the  terms  ff  it,  the 
pursuer  bound  himself,  under  a  penalty  of  £5  Ster- 
ling. 

**  That  the  said  l^chael  Cannan  shall  appear  beforf  the  Judge 
of  Police,  in  the  ordinary  Court  place,  in  Edinburga,  upon  tfa« 
16th  day  of  November  1829,  in  the  hour  of  cauie,  and  at  all 
aAer  diets  of  Court,  and  underly  the  law,  in  ary  complaint 
brought,  or  to  be  then  brought  before  the  said  Cout,  against  the 
said  Michael  Cannan.** 

Cannan  did  not  app^r  on  jthe  16th,  bit  it  was  al- 
leged he  was  prevented  by  ill  health.  7he  diet  was 
continued  against  him  to  the  20th  Ntvember ;  and 
having  also  failed  to  appear  on  that  da^v  warrant  was 
granted  to  apprehend,  and  bring  him  before  the  Court 
for  examination.  Of  the  same  date  (20th  Novem- 
ber) a  petition  was  presented  to  the  icting  Judge  in 
the  Police  Court,  by  Stuart,  Superhtendent  of  Po- 
lice, against  the  present  pursuer,  settng  forth  his  hav- 
ing given  bail  for  Cannan,  and  the  latter  failing  to 
appear,  and  praying  the  Court 

"  to  grant  the  necessary  orders  for  levying  the  said  penalty,  and 
for  imprisoning  the  said  cautioner,  in  teras  of  the  Police  Act,  3 
Gea  IV.  c.  78,  sec.  115.** 

An  order  was  prononnced  on  tiis  petition,  appoint- 
ing the  cautioner  to  be  cited  to  fay  the  penalty  with- 
in 24  hours  after  service.  On  tb  evening  of  the  same 
day,  the  cautioner  made  search  or  Cannan,  who  was, 
with  his  assistance,  apprehende< ;  and  on  the  following 
morning  (21st  November)  Gnnan,  for  the  offence 
for  which  he  had  been  origiially  apprehended,  was 
fined  £10,  and  ordained  to  lid  caution  for  his  good 
behaviour  for  12  months,  uider  a  penalty  of  £20. 
Notwithstanding  of  this,  the  lerk  of  Court  having  cer- 
tified that  the  penalty  in  the  bail-bond  by  Kelly  had 
not  been  paid,  on  S?4th  November,  an  interlocutor 
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was  pronoonced,  declaring^  the  penalty  forfeited,  grant- 
ing warrant  to  officers  of  Coart, 

••  to  charge  tbe  al)ove  named  cautioner  to  make  payment  thereof 
to  the  clerk  of  Court  wichin  ten  days  after  the  churge,  with 
ctitincation  of  poinding  and  imprisonment.** 

A  charge  haying  been  given,  but  the  penalty  not 
ha?ing  been  paid  within  the  time  appointed,  warrant 
for  poinding  was  issued ;  and  the  oficer  having  re- 
turned an  execution,  that  sufficient  effectsi  could  not 
be  found,  the  following  interlocutor  was  pronounced 
00  ilth  December  18:^9  : 

"  Tbe  Judge  grants  warrant  to  constables  of  Court  to  incar- 
rcrate  tbe  before  named  and  designed  William  Kelly,  cautioner, 
in  the  tolbootb  of  Edinburgh  ;  the  keepers  whereof  iire  hereby 
ordered  to  receive  and  detain  him  15  diiys  from  this  date,  if  be 
if^  immediately  apprehended,  or  if  otherwise,  from  tbe  date  of 
\ii  incarceration.'* 

In  consequence  of  this  warrant,  the  present  pursuer 
(the  cautioner)  was  incarcerated  in  the  Lock-up- 
IJouse  of  Edinburgh,  where  he  was  confined  (as  waa 
alleged)  in  a  damp,  unwholesome  cell,  along  with 
felons,  till  his  health  was  so  much  impaired  that  he 
was  obliged  to  be  sent  jto  the  Dispensary. 

The  present  action  of  damages  v^ras  then  brought, — 
libelling  upon  the  foregoing  statement  of  facts, — aver- 
ring that  the  proceedings  had  been  irregular,  inas- 
much as  no  record  had  been  kept  of  the  proceedings, 
and  that  various  other  blunders  had  been  committed. 
In  particular,  it  was  stated  in  the  summons^ 

**  that  tbe  proceedings  against  the  pursuer  were  incompetent, 
malicioust  witfultjf  opprensioe,  and  unwarrantable.'* 

A  record  was  made  up,  and  in  the  condescendence, 
the  averments  were  made  substantially  the  same  as 
those  already  detailed.  There  was  no  statement,  how- 
ever, in  the  condescendence,  .that  tbe  proceedings  had 
been  malicious,  or  wilfully  oppressive, — but  in  the  pleas 
in  law,  the  following  was  introduced : — *'  In  the  other 
points  condescended  on,  the  whole  proceedings  against 
the  pursuer  were  grossly  irregular,  incompetent,  il- 
legal, and  oppressive,  and  it  is  not  necessary,  in  an 
action  of  damages  for  wrongous  imprisonment,  fol- 
lowing on  these  irregular  proceedings,  to  set  them 
a'tide  by  a  formal  action  of  reduction. 

In  defence,  it  was  pleaded  as  preliminary, — that  the 
action  was  not  laid  in  terms  of  the  Statute,  3  Geo. 
\\\  c.  78.  sec  134,  which  is  in  these  terms : — 

**  And  be  it  enacti-d,  that  no  action  shall  be  commenced  against 
the  Judges,  CommissioiKTs,  Superintendent,  or  any  other  per- 
Mi\  or  persons,  for  any  tbing  done  in  the  execution  of  this  Act 
in  any  ra&e,  unless  wiit'ul  corruption,  or  oppression,  or  culpa- 
ble negligence  out  of  wliich  real  injury  has  arisen,  be  chained, 
nor  in  any  event  ^)haU  such  action  be  competent  after  three  ca- 
lendar months  from  the  time  the  fart  is  committed,  and  the  de- 
fenders in  surb  action  and  process  may  produce  this  Act,  and 
plead  that  the  said  things  were  done  by  authority  and  in  virtue 
thereof;  and  if  these  shall  appear  so  to  be  done,  then  and  in 
that  case,  the  said  defenders  shall  be  assoilzied  from  such  action 
or  process,  and  the  pursuers  in  such  action  shall  be  found  liable 
to  pay  tbe  said  defenders  the  whole  expenses  of  process  incur- 
red by  tbe  said  defenders.** 

The  Lord  Ordinarjr.  20th  December  1832,  pro- 
nounced the  following  interlocutor : — 

"  Having  heard  parties*  procurators,  and  considered  tbe  closed 
record:  Finds  that  tbe  re -revised  condescendence  for  tbe  pur- 
^'ucr.  on  which  tbe  record  on  his  part  is  now  closed,  does  not 
contain  any  of  those  special  allegations  against  the  defenders. 


of  which  one  or  other  is,  by  the  ld4tb  section  of  tbe  3d  of  Geo, 
IV.  cap.  78,  declared  to  be  indispensible  to  the  support  of  any 
action  against  *  Judges,  Commissioners,  Superintendent,  or  any 
other  person  or  persons,  for  any  thing  done  in  the  execution'  of 
the  said  Act :  and  therefore  dismisses  tbe  action  ;  assoilzies  the 
defenders,  and  decerns:  Finds  tbe  defenders  entitled  to  ex- 
penses, and  allows  an  account  thereof  to  be  given  in,  and  to  be 
taxed  by  the  auditor." 

The  pursuer  reclaimed,  and  pleaded — I.  Where 
judges,  who  are  appointed  by  special  Act  of  Parlia- 
ment, do  not  act  strictly  according  to  the  rules  pre- 
scribed by  snob  Act,  the  jurisdiction  of  the  ordinary 
courts  is  not  excluded  ;  and  as  it  is  averred  that  the 
proceedings  were  irregular,  and  proved  that  they 
were  so,  inasmuch,  at  least,  as  that  the  pursuer  was 
incarcerated  aa  a  criminal  in  a  felon's  jail,  the  provi- 
sion founded  on  by  the  defenders  does  not  apply. — II. 
But  there  are  statements  of  malice,  &c.  in  the  sum- 
mons which  sufficiently  comply  with  the  Statute,  and 
the  summons  is  as  much  a  part  of  the  record  as  the 
revised  condescendence. — III.  In  the  pleas  in  law, 
there  is  a  statement  that  the  proceedings  were  ir- 
regular, incompetent,  illegal,  and  oppressive,  which 
is  quite  sufficient.  The  defenders  contended  —  I. 
Thdt  the  statement  in  the  summons  was  not  in  com* 
pliance  with  the  Act,  inasmuch  as  it  was  not  alleged 
that  tbe  proceedings  were  without  probable  cause  and 
attended  with  real  injury. — II.  That  where  a  party 
does  not  hold  hi«  summons  as  containing  his  whole 
case,  and  makes  up  a  record  by  revised  condescen- 
dence, &c^  the  Court  cannot  look  to  what  is  contained 
in  the  summons,  but  must  confine  their  decision  to 
the  facts  set  forth  in  the  revised  condescendence  alone. 
—III.  A  plea  in  law  is  not  the  proper  place  to  make 
an  averment  in  point  of  fact,  which  the  statement  in 
the  plea  referred  to  by  the  pursuer  truly  is. 

At  advising, 

Lonl  GUUe% — We  have,  properly  speaking,  no  facts  before 
us,  but  we  have  the  allegations  of  parties, — and  the  nature  of 
these  allegations  are  very  important  in  enabling  the  Court  to 
judge  of  the  relevancy,  This  is  the  case  of  a  cautioner,  for  tbe 
appearance  of  an  individual  to  answer  for  a  charge  made  against 
him.  When  a  man  becomes  cautioner  for  another,  whatever  * 
may  be  the  motive  be  may  have  in  doing  so,  and  his  bail-bond 
is  forfeited,  all  that  can  be  required  of  him  is  ])ayment  of  the 
penalty  contained  in  tbe  bail-bond.  If  the  Legislature  has  said, 
that  every  one  who,  from  friendship  or  compassion,  or  from  any 
other  cause,  has  become  cautioner  for  the  appearance  of  a  person 
charged  with  a  delinquency,  is  himself,  upon  failure  to  implement 
the  bail-bond,  to  be  dealt  with  and  treated  as  a  delinquent,  I 
would  lament  the  principle  which  could  lead  to  such  a  regulation. 
I  can  find  no  authority  in  tbe  Act  in  question  for  such  a  doctrine. 
A  man  who  becomes  cautioner  for  another  in  tbe  Police  Court, 
stands  precisely  in  the  same  favourable  situation,  as  the  cautioner 
for  the  appearance  of  a  party  in  any  other  Court.  He  may  be 
subjected  in  the  penalty  contained  in  his  bond,  but  he  is  not  to 
be  considered  as  in  the  same  situation  as  the  principal  party. 
He  is  not  to  be  considered  a  delinquent ;  and  if  be  is  not  to  be 
considered  aaadelinquent,  on  what  gi'ound  can  it  be  maintained  that 
he  is  liable  to  punishment  as  a  delinquent  ?  He  is  merely  a  civil  * 
debtor, — nay,  not  merely  a  civil  debtor,  but  a  civil  debtor  in  the 
most  favourable  of  all  circumstances,  viz.  that  of  a  cautioner. 
Suppose  a  eetsio  bonorum  brought  by  a  man,  and  be  is  refused 
it,  on  the  ground  that  he  has  not  made  a  fair  disclosure  of  his 
affairs,  or  is  a  fraudulent  bankrupt.  And  suppose  he  is  liberated, 
on  caution  to  return  to  prison,  could  you  bold  tbe  cautioner  to 
be  a  criminal,  because  it  is  security  for  a  criminal  (as  you  must 
hold  a  fraudulent  bankrupt  to  be)  that  he  has  come  under? 
What  does  the  Act  of  Parliament  say?  *'  That  no  action  shall  be 
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roromenced  against  the  Judges,  Commissioners,  Snperinten- 
dant,  OP  an?  other  person  or  persons,  for  anv  thing  done  in  exe- 
cution of  this  Act  in  any  case,  unless  wilful  corruption  or  op- 
pression, or  culpahle  negligence;  out  of  which  real  injury  has 
arisen,  be  charged."  It  is  maintained  on  the  part  of  the  defen- 
ders, that  unless  wilful  corruption  or  oppression,  or  culpable 
negligence  are  expressly  st»ted  in  the  condescendence  as  appli- 
cable to  the  different  facts  alleged,  the  charge  is  irrelevant. 
These  are  not  the  terms  of  the  Act.  The  charges  are  sufficiently 
made  in  the  summons.  Suppose  a  man  is  a  cautioner  in  this 
Court,  and  his  bail  bond  is  declared  forfeited,  could  we  do  more 
than  exact  payment  of  the  penalty  in  the  bond?  But  what  is 
done  in  this  case  ?  The  man  is  brought  up,  and  warrant  is  grant- 
ed for  committing  him  to  prison, — not  till  he  pays  thepenalty  in 
the  bond,  but  for  a  certain  period  of  confinement.  Then  he  is 
confined  in  a  jail,  where  it  is  said,  by  Act  of  Parliament,  that 
no  debtor  shall  be  committed.  It  is  a  jail  for  felons.  They  had 
no  more  right  to  commit  this  man  to  the  Lock-up-house  than 
they  had  to  put  him  in  the  stocks.  They  are  barred  by  the  Act 
of  Parliament  from  putting  any  person  into  the  Ix>ck-up'bouKe 
who  is  merely  a  debtor ;  and  they  are  bound  to  know  the  Act. 
I  think  there  is  enough  in  the  facts  of  the  case,  as  alleged,  to 
make  out  gross  oppression  as  well  as  culpable  negligence. — and 
that  there  is  sufficient  relevancy  in  the  statement  to  allow  this 
case  to  go  to  trial. 

Lord  Halfpray. — I  quite  agree  with  Lord  Gillies. 

Lord  Craigie.'—'I  am  neither  prepared  to  concur  in  the  pro- 

{>osed  judgment,  nor  to  go  the  length  of  voting  against  iL     De- 
ay,  for  further  consideration,  would  be  more  agreeable  to  me. 

Lord  Preti  tent, — I  concur  with  Lord  Gillies.  But  there  is  one 
thing  which  strikes  me  forcibly.  In  this  case,  the  principal  party 
had  actually  appeared,  and  been  subjected  to  punishment,  and  it  was 
after  this,  that  these  proceedings  took  place  against  the  cau'ioner. 
Now,  suppose  a  person  is  apprehended  on  a  medUaliofvgfe  war- 
rant, and  a  party  becomes  cautioner  for  his  appearance  to  an- 
swer for  that  debt,  and  suppose  the  principal  party  does  not 
appear  at  the  time,  but  soon  afterwards,  probably  the  very  next 
hour,  comes  and  pays  the  debt,  would  I  be  entitled,  in  that 
case,  to  come  against  the  cautioner?  Could  the  creditor  exact 
the  penalty  in  the  bond?  Could  it  be  maintained  that  he  is  en- 
titled  to  pocket  the  amount  of  his  debt,  which  be  has  received 
from  the  principal  debtor,  and  at  the  same  time  exact  the  amount 
of  the  bail-bond  from  the  cautioner?  This,  of  itself,  is  gross 
oppression.  I  cannot  conceive  that  the  Jury  Clerks  can  have 
any  difficulty  in  preparing  an  issue,  or  why  they  should  hesitate 
to  go  back  to  the  summons  for  the  words  required  by  the  Act. 
I  am  sure  they  will  have  no  difficulty  about  iL 

The  Court 
**  Find  that  the  statements  in  the  summons,  taken  along  with 
those  in  the  condescendence,  are  sufficient  to  support  the  action, 
as  relevantly  laid  under  the  Statute :  Therefore,  alter  the  in- 
terlocutor of  the  Lord  Ordinary  reclaimed  against,  repel  the 
preliminary  defence,  and  remit  to  the  Lord  Ordinary  to  proceed 
with  the  cause  :  Find  the  pursuer  entitled  to  expenses,  and  re- 
mit the  account,'*  &c. 

First  Division. — Lord  Ordinary,  Fullerton. — ^ct.  Skene, 
D.  Mibie.— ^//.  Solicitor- General  (Corkbum),  Tawse,  Mait- 
land. — James  Marshall,  S.S.  C,  M'Kensie  and  Macfarlane, 
W.S.,  and  Tweedie,  Graham  and  Anderson,  W.S.,  Agents. 
— B.  Clerk.— [J.  W,  i?.] 

22d  January  1833. 

No.  137. — Blackib's  Trustees,  Raisfrs,  v.  John 
RoBBRTON,  &c.,  Claimants. 

Proof— Birth— Crying — Settlement — A  utUement  having  con- 
tained  a  certain  provision,  in  the  event  of  there  being  two  chiU 
dren  of  a  marriage  '*  lioing  at  any  lime"  during  the  iioes  of 
their  parentt— -a  daughter,  and  aflerwardt  a  male  child  of  the 
seventh  month,  having  been  bom — and  the  allegation  ofthejmr^ 
ty  entitled  under  the  provision  being,  that  the  taid  male  child 
'*  was  bom  alive,  and  continued  to  live  during  t'te  space  of  three 
quarters  of  an  hour;  and  more  jtarticu tariff,  that,  during  the 
above  time,  the  child  was  perceived  to  breathe  repeatedly,  and  its 
heart  was  most  distinctly Jelt  to  beat"'^Mdd,  thai  by  the  law  oj 


Scoiiandf  the  above  allegations  were  not  sufficient,  if  proved,  to 
estoMish  the  fact  of  life  i — and  opinions  expressed,  that  they  were 
not  relevant,  inasmuch  as,  in  a  civil  question^  crying  was  the  i/t- 
disptnsible  evidence. 

The  Reverend  William  Blackie,  deceased,  executed, 
Ist  August  1823,  a  general  trust-settlementy  provid- 
ing, inter  alia^ 

**  In  the  second  place,  my  tnistees  shall  pay  to  the  aaid  iMar- 
garet  Oliver,  my  wife,  if  she  survive  me,  over  and  above  what 
she  may  be  entitled  to,  as  my  widow,  from  the  Ministers*  Wi- 
dows* Fund,  the  sum  of  ,£1(X)  Sterling  per  annum,  free  of  all 
taxes,  payable  at  two  terms  in  the  year,  by  equal  portions,  dur- 
ing her  lite,  and  all  the  days  thereof,  beginning  the  first  term's 
payment  thereof  at  the  term  of  Whitsunday  or  ^lartinmas  which 
shall  first  happen  after  my  decease,  per  advance,  and  the  next 
half  year's  payment  at  the  ensuing  term  of  Whitsunday  or  Mar- 
tinmas, in  full  of  the  first  year's  annuity ;  and  also  my  said  trus- 
tees shall  deliver  to  my  said  wife  my  whole  household  furniture, 
and  every  sort  of  efifects  within  my  house,  documents  of  debt 
excepted,  in  case  ]^he  survive  me,  and  that  in  full  of  all  which 
she  can  ask  or  claim  by  law,  in  consequence  of  my  decease.  In 
the  third  place,  my  said  trustees  shall  pay  to  my  sister,  Iklar- 
garet  BUckie,  a  yearly  annuity  of  £2d  Sterling,  to  be  paid  in 
the  same  manner,  and  free  of  taxes,  during  her  life,  as  that  to 
my  wile.  In  the  fourth  place,  my  trustees  shall  pay  to  each  of 
my  said  nephews  £\0  Sterling,  and  also  £5  Sttrling  to  the 
poor  of  the  parish  uf  Yetholm,  to  be  dititributed  by  the  Kitk- 
sesMon  of  the  parish;  and  also  £iQ  to  the  said  Alexander 
Blackie,  my  cousin;  and  these  legacies  to  be  paid  as  soon  after 
my  decease  as  my  trustees  can  find  it  convenient,  fiee  of  all 
ta&es.  In  the Ji/th  place,  the  whole  residue  of  my  means  and 
effects  are  to  be  disposed  of  for  the  use  and  behoof  of  my 
daughter,  Elizabeth  Blackie,  and  her  heirs ;  whom  failing,  to 
my  nephews,  in  manner  after  mentioned  ;  viz.  in  case  my  said 
daughter  shall  survive  me,  she  shall  be  entitled  to  receive  tbe 
interest,  or  yearly  free  proceeds,  of  my  whole  property,  after 
paying  the  burdens  above-mentioned,  during  her  life,  but  ex- 
clusive of  the  Jwj  mariti  of  any  husband  she  may  be  married  to  ; 
and  my  said  trustees  shall  have  a  discretionary  power  of  giving 
her,  in  case  of  her  marriage,  to  tbe  extent  of  J61000  Sterling, 
at  such  times,  and  in  such  manner,  as  they  may  think  proper 
and  most  expedient  for  her  advantage ;  and  the  remainder  of  my 
property  shall  be  secured,  or  lent  out,  for  the  use  of  her  in 
liferent,  and  her  lawful  children,  in  fee,  equally  among  them  ; 
whom  failing,  to  the  said  William,  Robert,  and  Oliver  Blackie, 
my  nephews,  equally  among  them,  share  alike.** 

By  second  codici],  22d  May  1828,  be  provided,  t/i- 
ter  aiia,  as  follows : — 

*<  First,  Instead  of  the  trustees  nominated  above,  I  hereby 
invest  with  the  same  trust  and  the  same  powers,  the  following 
persons,  namely. — John  ( >liver,  Esq.  of  Blacklaw,  Mr  Robeit 
Oliver,  tenant  m  Venchan,  Margaret  Oliver,  then  my  widow, 
Mr  John  Roberton,  tenant  in  Edenmouth,  now  married  to  my 
daughter,  and  in  case  of  his  dying  before  the  termination  ot  this 
trust,  my  daughter  herself,  and  a  member  of  the  Prcsbyteiy 
of  Keldo,  to  be  chosen  annually  by  the  said  Presbytery,  to- 
gether with  Mr  George  Jerdan,  whom  I  also  appoint  agent  to 
this  trust.'* — ''  Fourthly,  The  effects,  stipend  due,  and  other 
property  belonging  to  me  at  my  decease,  being  turned  into  mo- 
ney, I  will  that  it  be  laid  out  for  interest  by  my  said  tnistees  to 
the  best  advantage,  according  to  their  judgment;  and  the  annual 

Sroduce,  after  paying  the  necessary  expenses,  to  be  put  into  the 
ands  of  the  said  John  Roberton,  upon  security,  found  liable 
to  the  following  burdens,  viz. :— My  widow's  annuity,  to  be 
paid  half-yearly,  viz.-^«t  Martinmas  and  Whitsunday,  and  £20 
Sterling  to  my  daughter  yearly,  for  pin  money.  The  remainder, 
whilst  he  and  my  daughter  are  both  in  life,  he  is  to  retain  for 
his  own  use. — Ftfthfy,  In  case  the  said  John  Roberton  die  be- 
fore the  trust  terminate,  my  said  daughter  is  to  come  into  his 
place,  both  as  a  trustee,  as  receiving  the  annual  produce,  and  as 
subject  to  the  same  burdens ;  and  if  she  die  without  heirs  of 
her  own  body,  whether  her  husband  survive  her  or  not,  then 
i^lOOO  Sterling  is  to  be  given  to  the  missions  patronized  by  the 
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Geneml  Assembly  of  the  Church  of  Scotland,  ^300  Sterling 
to  the  said  John  Roberton*  her  husband,  if  be  survive  her ; 
and  the  rest,  after  paying  the  agent,  and  giving  him  a  present  of 
.£20  Sterlinir.  to  be  divided  among  my  nephews  above  named, 
$}iarp  and  share  alike,  or  given  to  one  of  them  if  no  more  can 
be  found ;  failing  all  my  nephews,  to  those  who  can  prove 
the  nearest  propinquity  in  blood,  share  and  share  alike.*' — 
••  Sc^n/*/y,  If  my  daughter  and  the  said  John  Roberton,  her 
huchand,  shall  happen,  whilst  both  are  in  life,  to  have  two 
children  living  at  any  time,  then  the  trust  is  to  terminate  in  fa- 
vour of  the  said  John  Roberton,  in  the  following  manner,  viz. — 
£300  Sterling  to  be  given  to  the  missions  patronised  by  the 
General  Assembly  of  the  Church  of  Scotland  ;  my  widow,  if 
in  life,  to  have  security  for  her  annuity  ;  my  daughter  to  have 
her  £20  Sterling,  without  control  from  her  husband ;  and  the 
re«t  to  be  given  to  the  said  John  Roberton,  to  be  disposed  of 
by  him  to  the  best  advantage  for  his  family;  and  if  my  daughter 
be  a  widow,  the  first  time  she  has  two  children  in  life,  the  trust 
is  in  the  same  manner,  and  with  the  same  burdens,  to  termi< 
natp  in  her  favour :  Further,  in  case  any  child  or  children  of 
my  daughter  be  left  orphans  whilst  under  age.  the  same  persona, 
wirh  others  chosen  by  them  if  need  be,  may  continue  to  ma- 
nage  this  fnist  till  such  child  or  children  attain  the  age  of  21 
years,  and.  if  necessary,  may  have  such  portion  of  the  annual 
produce  laid  out  upon  maintenance  and  education  as  they  shall 
see  reasonable." 

The  trii9ter  died  2S(]  DecpinW  1828,  Ipavingr  his 
widow,  and  his  daughter  Elizabeth,  then  wife  of  John 
lloberton.  On  the  7th  of  August  1829,  Mrs  Ro- 
herton  had  a  daughter,  Margaret  Oliver  Roberton, 
who  survived  her.  And  on  the  l6th  of  August  1831, 
shp  had  a  male  child  at  seven  months,  and  died  six  days 
afr«^r.  The  child  was  alleged  by  the  raisers  to  have 
been  still-born,  while  Roberton  maintained  that  it  had 
survived  a  short  while.  In  consequence  of  the  diificul* 
ty  thence  ariiting,  the  trustees  brought  into  Court  a 
multiplepoinding,  in  which  the  following  claims  were 
lodged: — \xt,  Fur  John  Roberton,  the  husband  of 
Elizabeth  Blackie,  the  testator's  only  daughter,  who  al- 
leged, inter  a///i,  that  on  the  1 6th  of  August  1831,  Mrs 
Roberton,  near  the  end  of  the  seventh  month  of  her 
pregnancy,  was  delivered  of  a  male  child,  which  was 
norn  alive,  and  continued  to  live  during  the  space  of 
three  quarters  of  an  hour ;  more  particularly,  during 
the  above  time,  the  child  was  perceived  to  breathe  re- 
peatedly, and  its  heart  was  most  distinctly  felt  to  beat ; 
and  pleaded — I.  The  claimant  and  his  wife  having 
had,  while  both  were  in  life,  two  children  living  at 
the  same  time,  he  is  entitled  to  the  residue,  in 
terms  of  the  above  bequest. — II.  The  alleged  bequest 
in  favour  of  the  General  Assembly,  or  the  missions 
patronized  by  it,  is  bad  from  uncertainty. — )idf  For 
Alargaret  Oliver  Roberton,  the  infant  daughter  of 
John,  who  claimed  as  the  only  living  child,  pleading — 
I.  The  event  contemplated  in  the  seventh  purpose  of 
the  trust — that  the  truster's  daughter,  "  and  the  said 
John  Roberton,  her  husband,  shall  happen,  whilst 
both  are  in  life,  to  have  two  children  livmg  at  any 
time,"  never  having  occurred,  the  claimant,  as  the 
onlv  child  of  the  testator's  daughter,  and  nearest  heir 
both  of  her  and  of  the  testator,  is  entitled  to  the  re- 
sidue of  the  testator's  property. — II.  It  is  not  rele- 
vant to  aver,  that,  in  the  eye  of  law,  or  in  the  sense 
of  the  trust-deed,  the  child  produced  by  the  prema- 
ture delivery  of  the  testator's  daughter  was  a  living 
child,  seeing  it  is  admitted  that  the  said  child  was 
n«ver   heard   to  cry. — III.  Supposing  tbat^   in   any 


sense,  the  said  child  could  be  held  as  a  living  child« 
still,  from  its  immediate  death,  followed  by  the  death 
of  the  mother,  the  period  never  arrived  at  which  the 
trustees  could  have  been  called  upon  or  entitled,  ac- 
cording to  the  meaning  of  the  settlement  and  the  in- 
tention of  the  testator,  to  denude  in  favour  of  Mr 
Roberton,  that  he  might  dispose  of  the  residue  "  to 
the  best  advantage  for  his  family." — IV.  Supposing 
that  Mr  Roberton  were  entitled  to  call  upon  the 
trustees  to  denude,  he  would  be  bound  to  hold  the 
estate  as  trustee  for  the  claimant,  and  to  find  proper 
security  that  it  should  be  preserved  and  applied  for 
her  behoof,  and  not  applied  to  purposes  of  his  own. 
— V.  The  bequest  to  the  missions  patronized  by  the 
General  Assembly  of  the  Church  of  Scotland,  is  void 
from  uncertainty.  3c/,  For  the  General  Assembly, 
claiming  the  £300 — I.  Because  there  were  two  chil- 
dren of  the  marriage  alive  at  one  time  ;  and — II.  Be- 
cause, from  appointing  the  said  sum  of  £300  ^iteiling 
to  be  paid  to  the  claimants,  in  the  event  of  there 
being  two  children  of  the  marriage  alive  at  one  time, 
the  testator  clearly  intended  to  have  bequeathed  to 
them  at  least  as  much  in  the  event  of  there  being 
only  one. 

**  The  Lord  Ordinary  (2dd  May  1832.)  having  heard  parties' 
procurators  for  John  Roberton  and  Mtirgaret  Oliver  Robert- 
on, and  her  tutor  ad  Ulem,  Finds,  that  the  allegation  of  the 
claimant,  John  Roberton,  that  his  wife,  near  the  end  of  the 
seventh  month  of  her  pregnancy,  was  delivered  of  a  male  child, 
which  was  bom  alive,  and  continued  to  live  during  three  quarters 
of  an  hour ;  and  that  the  child  was  perceived  to  breathe  repeat- 
edly, and  its  heart  was  felt  to  beat,  it  being  admitted  that  it  was 
not  beard  to  cry,  is  not  sufficient  to  support  the  claim  made, 
under  the  deed  of  settlement  of  the  late  Reverend  William 
Blackie,  by  the  said  claimant,  looking  to  the  provisions  of  said 
settlement;  therefore  prefers  the  said  Margaret  Oliver  Ro- 
berton to  the  fund  in  meftio,  in  terms  of  her  claim  ;  repels  the 
claims  of  the  other  claimants ;  appoints  the  expenses  on  both 
sides  to  be  paid  out  of  the  trust- fund,  and  decerns  ad  interim  i 
Farther,  appoints  parties*  procurator^i  to  be  beard  en  any  points 
yet  remaining  in  the  cause." 

Roberton  reclaimed.  At  advising,  22d  November 
1832,  he  pleaded — That  the  averment  that  the  child 
had  cried,  which  he  did  not  make,  was  not  the  only 
relevant  averment  of  life :  That  supposing  the  pre- 
sent case  to  be  ruled  by  the  law  of  courtesy,  that  law 
was,  according  to  the  opinion  of  Craig  and  Stair,  de- 
rived from 'a  rescript  by  the  Fmperor  Constantine, 
which  said  nothing  about  crying  as  the  only  admis- 
sible evidence  of  life :  That  at  a  subsequent  period, 
the  Roman  lawyers  were  much  divided  on  this  ques- 
tion, more  particularly  as  it  had  been  held,  that  where  a 
testament  was  to  be  rescinded  by  the  birth  of  a 
posthumous  child,  more  than  the  ordinary  proof  of 
life  was  required  :  But  that  a  rescript  of  the  Emperor 
Justinian  settled  the  general  question,  rejecting  the  opi- 
nion of  the  Proculeiani,and  sanctioning  that  of  the  Saui- 
niani,  viz.,  that  other  evidence  of  life,  besides  crying, 
was  admissible  ;  and  that  a  testament  would  be  broken 
by  the  birth  of  the  child,  eUi  vocem  non  emiseritf — for 
tne  child  might  he  killed  before  it  cried ;  and  a  dumb 
child  could  not  cry :  That  the  law  laid  down  on  the 
subject  by  the  Regiam  Magistatem,  namely,  that  the 
child  must  cry  (derived  from  Glanville),  seemed 
rather  to  point  out  crying  as  the  usual,  and  not  the 
necessary  evidence :  That  the  English  law  was  tub- 
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fieqiiently  altered  aa  early  as  the  time  of  Cuke,  who 
held  it  to  be  a  jury  question,  whether  there  was  life 
or  not;  so  that  the  opinion  of  Lord  Stair  on  the  sub- 
ject, when  treating*  of  the  courtesy  of  Scotland  and 
■England,   plainly   proceeded   from  ignorance  of  the 
change  in  tJie  English  law,  as  no  case  had  intervened 
in  Scotland  between  the  date  of  the  Regiam  Magis- 
tatem  and  liis  time,  to  call  the  attention  of  lawyers  to 
that  change:  1'hat  while  Bank  ton  mentioned  crying  as 
the  evidence  of  life,  in  treating  of  the  law  of  England 
on  the  subject,  he  referred  to  Coke,  and  stated,  that  he 
could  see  no  reason  for  excluding  other  evidence  in 
Scotland  :  That  the  case  of  Dobie,  17th  July  1765,  in 
which  a  husband  was  divested  by  dissolution  of  mar- 
riage within  the  year,  and  in  which  it  was  held  that 
crying  was  the  necessary  evidence  of  life,  was  the 
only  decision  on  the  subject,  and  one  iu  which  the 
Roman  authorities  had  not  been  considered:  That, 
the  attention  of  lawyers  having  been  called  to  the 
matter  by  this  decision,  Erskine  dissented  from  it,  and 
preferred  the  Roman  law  doctrine :  That,  even  sup- 
posing that  the  law  of  Scotland,   however  unreason- 
able, did  support  the  doctrine  that  crying  was  indis- 
pensible,  that  must  unfavourable  doctrine  applied  to 
no  more  than  the  particular  cases  of  courtesy,  terce, 
and  dissolution  of  marriage,  in  which  it  had  actually 
been  recognised,  of  which  the  present  case  was  not 
one,  but  on  the  contrary,  one  in  which  the  laws  of 
other  countries,  which  ail  rnled  the   opposite  way, 
were  peculiarly  applicable:  That  no  branch  of  the 
ancient  law  of  Scotland  had  become  more  obsolete 
than  the  law  of  evidence,  insomuch  that  whole  trains 
of  decisions  had  been  overruled  :  That  the  progress 
of  science  placed  the  evidence  of  life  in  a  very  differ- 
ent situation  from  that  in  which  it  stood  in  the  time  of 
Stair  :  That  the  general  averment,  that  a  living  child 
had  been  born,  was  enough  to  warrant  a  proof  (which 
might  be  of  the  most  scientific  kind,)  that  there  was 
life,  and  was  not  limited  by  the  specification  of  par- 
ticular symptoms,  which  the  Court  might  or  might 
not  think  adeqnate  to  prove  it.     But  that  breath- 
ing was  just  the  distinctive  feature  which  constitut- 
ed  the    difference    between   uterine   and   extra-ute- 
Hne  existence :    That  crying  was  only  important,  in 
as  far  as  it  was  the  most  usual  proof  of  respiration  ; 
but  that  many  cases  might  be  figured,  (e.  g.  where  the 
cry  was  weak,  and  the  attendants  deaf,)  in  which  it 
would  not  apply :  That  the  rule  was  very  different  in 
the  Justiciary  Court,  insomuch  that  if  crying  were 
held  necessary  here,  a  woman  might  be  hanged  upon 
abundant  and  direct  evidence,  for  murdering  a  child, 
which  might  afterwards,  in  a  civil  question,  oe  proved 
to  have  never  lived :  And  that  any  objection,  raised  on 
the  ground,  that  under  this  settlement  there  were  not 
two  children  to  be  supported,  would  apply  with  equal 
force  to  a  child  that  had  actually  cried. 

The  daughter  pleaded — That  the  rules  of  law  could 
never  be  overturned,  because  they  now  appeared  un- 
reasonable: That  crying  was  the  necessary  conse- 
quence of  coming  into  the  world  alive ;  and  that  a  test 
of  life  must  be  adopted,  which  could  be  understood  and 
applied  by  those  usually  in  attendance,  and  not  one 
which  scientific  men  alone  could  apply  :  That  the  Re- 
giaqi  Magistatem  made  crying  indispensible ; — so  did 


Balfour, — so  did  Craig,  without  referring  to  the  Ro- 
man law, — ^and  so  did  Stair ;  who  added,  that  crying 
was  the  proof  of  maturity,  and  who,  without  found- 
ing the  rule  upon  the  Roman  law,  but  referring  to 
the  rescript  of  Constantine  merely  as  to  the  law  of  cour- 
tesy, nevertheless  represented  the  test  of  crying  as 
necessary,  in  order  to  provide  against  the  uncertainty 
of  men's  opinions,  while  treating  of  courtesy,  terce 
and  dissolution  of  marriage, — the  only  three  cases  in 
which  it  was  of  any  importance,  whethtir  the  child 
wias  born  alive  or  no :  That,  in  the  case  of  Dobie — a 
case  of  dissolution  of  marriage — the  chihl  had  breathed, 
opened  oneeyeyand  lived  half  an  hour;  and  it  was  argued 
there,  too,  that  the  authorities  requiring  that  the  child 
should  cry,  had  reference  merely  to  courtesy  and 
terce,  and  not  to  all  cases  ;  and  in  that  case,  the  plea 
of  favour  was  stronger,  inasmuch  as  by  dissolution 
of  the  marriage,  without  a  living  child,  the  husband 
was  to  be  fnot  invested,  as  the  present  party  sought  to 
be,  but  to  oe)  divested  of  his  existing  rights  ;  so  that 
if  the  rule  was  manifestly  unreasonable  as  a  general 
rule,  there  was  as  little  reason  for  extending  it  to  that 
case  of  dissolution  of  marriage,  as  to  this  or  any  other 
case,  and  every  reason,  indeed,  for  making  that  very 
case  of  Dobie  the  exception :  That  the  authorities, 
although  many  of  them  were  treating  of  courtesy  at 
the  time,  thus  clearly  appeared  incapable  of  being 
limited  in  their  application :  That  it  was  too  late  to 
alter  the  law :  That  supposing  it  were  not,  and  that 
opposite  rules  were  adopted  in  different  circumstances, 
it  might  be  found,  in  two  civil  questions,  that  the 
same  child  was,  and  was  not,  born  alive,  which  was  a 
much  more  probable  case  than  that  of  the  Justiciary 
sentence  alluded  to  :  And  that,  even  supposing  there 
were  cases  in  which  the  established  criterion  might 
be  departed  from,  the  present  was  not  such  a  case ;  for 
this  child  did  not  really  meet  the  conditions  of  the 
settlement,  which  plainly  contemplated  the  father  as 
having  the  burden  of  maintaining  two  children. 

T!ie  Lord  Juitice-Cterk  understood  the  objection  to  the  case 
of  Dobie  to  be,  that  the  Roman  authorities  had  not  been  suf- 
ficiently attended  to.  He  observed  the  counter  statement  for 
the  daughter,  that  the  infant  showed  no  signs  of  life.  He  bad 
not  been  able  to  see  sure  ground  for  altering.  But  be  now 
thought,  that  even  supposing  the  law  of  courtesy  to  be  decidedly 
fixed,  the  present  question  might  be  held  as  not  touching  it 

Lord  Meadowbank  would  think  it  strange,  that  a  woman  might 
be  convicted  and  hanged  for  the  murder  of  a  child,  which  wa^ 
afterwards  found  never  to  have  lived.  He  felt  the  difficulty  of 
the  case  to  lie  in  this — that  in  the  earlier  periods  of  our  law, 
medical  science  was  very  confined,  and  our  lawyers  took  the 
criterion  of  crying,  as  the  onlv  sure  criterion  then  known. 
Now,  twenty  other  criteria  of  life  had  been  discovered.  In  ad- 
mitting a  proof  here,  the  Court  would  not  touch  the  law  as  to 
courtesy  at  all.  Take  the  case  that  the  witnesses  had  all  been 
deaf. 

Lord  Glerdee  would  desire  to  know  what  the  parties  defined 
life  to  be,  if  they  were  to  go  into  a  proof  of  life.  Had  there 
been  any  special  averment  of  voluntary  action,  he  might  have 
thought  the  case  more  difficult 

The  Court  delayed  giving  their  opinions.  At  a  se- 
cond advising. 

Lord  Meadowbank  thought  the  case  one  of  great  nicety.  The 
words  of  the  deed  were  important.  It  provided  for  the  event  of 
two  children  being  "  living  at  any  time,"— not  for  the  event  of 
two  children  "  being  bom  alive ;"  and  it  made  no  reference  to  the 
test  of  crying,  as  the  proof  of  life.     That  test  had  no  doubt 
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been  fixed  as  to  terce,  courtes/t  Mid  the  fu$  mariti.  And  be  had 
no  M'ish  to  shake  the  decisions  which  had  fixed  the  law  as  to 
these  questions.  On  the  contrarjr*  he  regarded  the  Uw  re- 
{Tirding  these  as  so  definitively  settled  already,  that  even  if  medi- 
cal discoveries  should  establish  that  crying  was  no  certain  evi- 
dence of  being  born  alive — which  was  by  no  means  impossible — 
the  Legislature,  and  not  the  Court,  roust  interfere.  But  in  the 
present  case,  the  Court  were  not  so  fettered.  Here  nothing 
but  analogy  applied.  And  could  the  Court  proceed  upon  it,  if 
they  were  satisfied  that  the  authority,  however  fixed,  from  which 
the  BDalogy  was  proposed  to  be  drawn,  was  itself  bottomed  upon 
a  fallacy  ?  He  felt  satisfied,  especially  from  a  scientific  medical 
work,  procured  from  one  of  the  counsel,  that  it  was  not  the  best 
endence  of  life,  that  the  child  bad  been  heard  to  cry.  The 
Court  bod  no  question  before  them,  as  to  the  sufficiency  of  the 
proof  of  life.  The  question  was  (whatever  difficulties  might 
attend  the  proof  of  life  in  this  or  any  other  case).  Whether  any 
other  proof  than  that  of  crying  was  to  be  allowed ;  and  whether 
the  Court  were  not  to  avail  themselves  of  the  advantage  of 
modem  discovery,  in  determining  what  it  was  relevant  to  aver 
as  proof  of  life  ?  He  held  that  the  Coui-t  were  bound  to  allow 
other  proof.  There  could  be  no  mistake  as  to  whether  a  child 
had  been  bom  alive  or  not,  by  making  actual  experiment  The 
whole  system  of  a  child  bom  alive  underwent  a  change  imroe> 
diately  on  its  birth.  On  the  other  hand,  crying  might  be  mis- 
talten.  It  might  be  a  nervous  convulsion.  The  child  might  be 
dumb.  The  midwife  and  attendants  might  be  deaf.  He  saw 
no  H'isdom  in  adhering  rigidly  to  any  rule  observed  in  any  cate- 
gory of  cases,  when  a  new  set  of  cases  afforded  a  preferable  rule. 
It  was  very  natural  and  wise,  long  ago,  to  tx  upon  crying  as  the 
indispensible  evidence  of  life.  But  it  would  be  equally  unwise, 
in  our  present  circumstances,  to  adhere  to  that  rule,  when  bound 
by  no  authority.  When  the  case  was  last  before  the  Court,  Lord 
Glenlee  had  hinted,  that  if  an  averment  had  been  made  of  any 
Tolnntary  action  performed  by  the  child,  he  might  have  been  in- 
duced to  comdder  whether  crjring  was  to  be  regarded  as  the  sole 
evidence.  But  be  could  see  no  data  for  determining  what  volun* 
tary  action  was.  He  did  not  believe  that  crying  was  a  voluntary 
Hc%  or  even  that  the  taking  of  food,  e,  g,  when  put  into  the 
mouth,  WHS  always  so.  But  if  any  act  was  to  be  considered  as 
voluntary,  he  thought  the  opening  of  the  eye  to  be  so.  And  yet, 
if  the  Court  were  to  allow  the  case  of  Dobie  to  rule  them,  it 
would  follow,  that  where  a  child  opened  its  eyes — breathed — 
•^wallowed  food— ^nd  then  died,  it  bad  not  been  bom  alive,  and 
was  never  a  living  creature.  He  should  be  very  sorry  if  this  were 
found  to  be  the  law.  As  to  the  law  of  England,  he  knew  that 
a  depurture  from  the  old  rule  regarding  crying  hud  been  at- 
tended with  no  difficulty  or  confusion  there.  The  Judges  very 
lately  admitted  other  proof  of  life. 

J^n-d  Crinffletie  could  not  think  that  the  observations  of  Lord 
Meadowbank  were  applicable  to  the  present  case.  It  had  been 
said  that  there  was  stronger  evidence  of  life,  than  crying  was. 
He  bad  never  heard  of  a  dead  child  crying.  And  crying  was  a 
mark  of  life,  which  all  mankind  could  observe  and  understand. 
It  bad  also  been  said,  that  at  birth,  if  alive,  the  whole  system 
underwent  a  change.  He  would  admit  that.  But  had  there 
been  any  such  scientific  examination  here,  as  that  pointed  at,  or 
was  any  thing  of  the  kind  alleged  ?  There  was  no  allegation  of 
any  motion,  but  what  might  proceed  from  a  spasm,  such  as  was 
produced  by  galvanism.  Now,  the  question  just  was,  what  was 
a  living  child  ?  in  order  to  the  settlement  of  civil  questions,  whe- 
ther these  might  or  might  not  clash  with  the  result  of  criminal 
proceedings.  And  our  law  had  Mnsely  answered  the  question, 
and  laid  down  the  rule.  The  evil  of  any  opposite  rule  was  well 
illustrated  by  the  case  of  an  heiress  dying,  in  giving  birth  to  a 
child  which  did  not  cry.  On  which  supposition,  the  husband 
might  be  admitted  to  a  proof  that  the  child  lived,  and  yet 
would,  by  the  admitted  law  of  Scotland,  get  the  courtesy, — which 
provision  proceeded  upon  the  ground  that  there  was  no  living 
child.  The  law  could  not  stultify  itself  so.  The  whole  au- 
thorities, which  be  had  carefully  gone  over,  were  the  other  way. 
And  he  agreed  with  Lord  Stair,  who  expressed  his  dictum  long 
after  the  time  of  Glanville,  and  independent] v  of  the  authority 
of  the  Roman  law,  that  the  provision  of  our  law  on  the  subject 
wis  a  wise  one.  He  felt  assured  that  the  testator  never  con- 
templated a  medical  proof  of  lifo  when  be  framed  his  deed. 


Lord  Glenlee  observed,  that  it  would  be  a  strange  thing  were  tKe 
proof  of  the  fact  of  life  to  be  judged  of  difTereutlv,  as  the  nature 
of  the  legal  interests  depending  on  it  varied.  Various  valuable 
subjects,  c.  g.  a  tack,  vested  eo  ipso  of  birth.  He  suspected  that 
what  had  been  said  as  to  the  new  discoveries,  amounted  to 
nothing  more  than  a  statement  of  the  opinions  of  men  as  to 
what  life  was, — a  question  which  they  had  never  settled  yet. 
On  the  other  hand,  our  law,  without  pretending  to  say  what  life 
was,  had,  for  certain  wise  purposes  of  convenience,  fixed  what 
should  be  held  as  the  evidence  of  it  in  a  child  dying  very  shortly 
after  birth ;  for  the  law  had  of  course  no  application,  if  the  child 
lived  so  long  as  to  give  the  usual  manifest  evidences  of  life.  Now, 
crying  was  held  as  the  earliest,  plainest,  and  most  universal 
symptom  of  consciousness  and  volition.  It  resulted  from  a  sense 
of  uneasiness  felt  immediately  on  birth.  If  there  was  to  be  any 
leaning  in  the  present  case,  it  would  be  rather  to  sustain  the 
provisions  of  the  marriage-contract,  which  evidently  supposed 
the  existence  of  a  living  child,  in  the  ordinary,  and  not  the  scien- 
tific acceptation  of  the  phrase.  The  authorities  were  all  for 
this. 

The  Lord  Justice-  Clerk  held  it  to  be  settled  law,  that  in  ques- 
tions of  courtesy,  terce,  and  marriage-contracts,  crying  was  the 
indispensible  evidence  of  life.  Then,  were  the  Court  to  adopt  any 
other  rule  in  this  case,  although,  to  be  sure,  it  merely  bore  an  analogy 
to  those?  Now,  he  was  convinGed  of  the  propriety  of  the  dictum  of 
Lord  Stair,  that  the  rule  was  wise  and  certain ;  and  he  could  find 
no  principle  to  warrant  the  Court  in  resorting  to  any  other  test 
in  this  case.  WhAtever  might  be  the  law  of  England,  they  had 
in  no  case  hitherto  departed  from  the  established  law  of  Scot- 
land. It  would  be  an  extraordinary  stretch  to  interpret  the  pro- 
vision in  this  settlement,  so  as  to  allow  the  proof  proposed. 
The  undoubted  advantages  of  modem  discovery,  if  applied  here, 
would  just  set  every  thing  loose.  Many  contradictory  opinions 
would  arise.  And  there  would  be  great  difficulty  in  arriving  at 
any  fixed  principle.  On  carefully  considering  all  the  authorities, 
he  felt  bound  to  adhere  to  the  rule,  and  to  the  interlocutor, 
which  distinctly  embodied  all  the  findingn,  in  point  of  fact,  as  t« 
the  avermenta  in  regard  to  the  birth. 

The  Court  refused  the  note>  with  additional  ex- 
penses. 

Authorities  for  John  Roberton. — Craig.  Stair.  Code,  B.  VI. 
tit.  60  ;  L.  I.  tit.  29  i  L.  S.  Regiam  Mujestatem,  B.  II.  c.  58. 
Glanville,  B.  VII.  c.  IR.  Coke  Instit.  B.  L  tit.  29.  Dyer's 
Reports.  Bankron,  B.  L  tit.  5,  sec.  106,  Vol.  L  pp.  184  &  671. 
Dobie,  17th  July  1763;  M.  6183.  P:rsk.  L  6,  40;  II.  9.  52. 
Code  Napoleon. 

Authorities  for  M.  O.  Roberton. —  Regiam  Magistatem. 
Balfour,  p.  100.  Craig,  B.  II.  tit.  22.  Stair,  IL  6, 19.  Dobie, 
17th  July  1765;  M.  6183. 

Second  Division.*- Lord  Ordinary,  Medwyn. — For  John 
Roberton,  Rutherford,  Gr.  Bell. — For  Margaret  O.  Roberton, 

Jameson,  Hunter For  General  Assembly,  R.  Bell. —  George 

Rutherford.  Gibson  &  Hector,  W.S.,and  John  Murray,  W.S., 
Agentfe.^Mr  Holland,  Clerk.— [T.  C] 

92d  January  1833. 

No.  138. — John  Hamilton,  &c.,  Pursuersy  v.  Mrs 
H.  Halkbt  or  Whitehead,  &c.  Defenders. 

Process — Summons —  Relevancy*- Alternative  Conclusion — A 
party  having  brought  an  nc/ion,  narrating  andfounding  upon  a 
particular  deed — but,  through  a  nustake  ax  to  its  meaning  and 
effect,  concluding  net  in  terms  of  the  deed — and  also  concluding 
aUernatioely  at  common  law^  in  the  event  of  his  being  fowut  to  have 
no  right  under  the  deed, — the  defender  having  slated  no  objection 
to  the  summons  as  a  ftreliminarif  defence,^-the  record  having  teen 
closed,  and  the  case  debated  without  regard  to  the  objection ;  anti 
tite  Lord  Ordinary  having  dismissed  the  action  as  irrelevant^ 
reserving  right  to  bring  a  new  action  ort  the  deed — Held^  that  itte 
summons,  being  at  variance  with  the  provisions  ofthedeed^  must 
be  dismissed  with  expenses,  and  that  the  alternative  conclusion 
could  not,  in  the  circumstances,  stand  by  itself. 

In  1814,  WilHam  Whitehead,  and  Ann  liamilton 
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his  spouse,  executed  a  mutual  deed,  revocable  by 
either,  with  the  knowledge  of  the  otlier  party,  where- 
by they  conveyed  each  his  and  her  whole  property  to 
the  other  surviving ; 

'*  and  for  carrying  these  presents  into  effect,  we  do  hereby  re- 
spectively nominate  and  appoint  the  survivor  of  us,  whom  fail- 
ing, the  trustees  afternamed,  to  be  our  sole  executors,  universal 
legators,  and  intromitters  with  the  whole  goods,  gear,  debts, 
sums,  and  effects,  that  fthall  belong  to  us  at  the  time  of  our  death, 
with  power  to  the  survivor  to  intromit  with,  and  dispose  of,  for 
an  onerous  consideration,  the  whole  of  the  estate  of  ibe  deceased, 
and  to  pursue  for,  and  receive  the  same,  to  grant  discharges 
thereof,  and  to  complete  titles  thereto,  as  accords ;  declaring  al- 
ways, as  it  is  hereby  expressly  provided  and  declared,  that  upon 
the  death  of  the  longest  liver  of  us,  the  property,  heritable  and 
moveable,  which  may  remain  in  his  or  her  person,  shall  be  divided 
equally  amongst  the  respective  connections  of  both  of  us,  as  fol- 
lows*.— ^viz.  one-half  thereof  to  Robert,  David,  and  Elizabeth 
Whiteheads,  the  brothers  and  sister  of  me  the  said  William 
Whitehead,  or  their  families,  in  the  event  of  either  of  them  pre- 
deceasing us,  share  and  share  alike ;  and  the  other  half  to  John, 
Robert  Archibald,  and  James  FUmilton,  brothers  of  me,  the 
Fuid  Ann  Hamilton,  or  their  families,  in  the  event  of  either  of 
them  predeceasing  us,  share  and  share  alike ;  for  which  purpose. 
we  hereby,  failing  the  longest  liver  of  us,  assign,  dispone,  and 
make  over  the  residue  of  the  whole  means  and  estate,  heritable 
and  moveable,  which  shall  belong  to  the  deceased,  to  the  said 
John  Hamilton,  the  minister  of  the  parish  of  Dunse,  and  the 
factor  of  Mr  Hay  of  Drummclzier  for  the  time  being,  or  the  ac- 
ceptor or  acceptors  of  them,  as  trustees,  for  the  uses,  ends,  and 
purposes  foresaid ;  with  power  to  them  to  sell  and  dispose  of  the 
said  subjects,  and  divide  the  same,  according  to  the  true  meaning 
and  intent  of  these  presents,  amongst  our  said  several  relations ; 
declaring  that  they  shall  not  be  bound  to  do  diligence,  each  of 
them  shall  only  be  liable  for  his  own  actual  intromissions  ;  re- 
serving always  to  each  of  us  our  liferent  rights  over  the  subjects 
and  effects  respectively  conveyed  by  us  in  manner  above-writ- 
ten." 

The  wife  died  ISth  September  1814.  The  hus- 
band put  the  deed  on  record,  and  entered  to  posses- 
sion of  her  whole  estate.  In  November  1816,  he 
married  the  defender.  In  July  1828  he  died,  without 
issue  by  either  marriage.  She  was  confirmed  execu- 
trix qua  relict,  and  intromitted  with  his  estate.  In 
May  1816,  he  had  invested  £400  upon  a  personal 
bond,  taken  payable  to  the  defender,  or  her  heirs, 
executors  or  assignees ; — and  a  house  which  White- 
head had  conveyed  to  Dun,  had  been  reconveved  by 
him  to  the  defender  in  1826.  In  .June  1829,  the  pur- 
suers— brothers,  and  confirmed  next  of  kin,  to  the 
former  spouse — brought  an  action  against  the  defen- 
ders, the  widow,  the  next  of  kin,  and  the  trustees  of 
Whitehead, — narrating  the  deed  of  18l4^stating  the 
amount  of  the  estate  of  the  spouses  at  the  dissolution 
of  the  first  marriage — concluding  that  it  should  be 
found 

'<  that  the  pursuers,  in  virtue  of  the  foresaid  settlement,  have 
right  to  the  half,  or  to  the  value  of  the  half,  of  the  whole  estate 
and  effects,  heritable  and  moveable,  real  and  personal,  of  every 
description,  which  belonged  to  the  said  William  Whitehead  and 
Ann  Hamilton  at  the  dissolution  of  their  marriage  ; 

—concluding  for  count  and  reckoning,  and  also  con- 
cluding as  follows : 

**  And  whereas  the  said  William  Whitehead's  marriage  with 
the  foresaid  Ann  Hamilton  having  been  dissolved  without  issue, 
one-half  of  the  goods  in  communion  would  have,  had  the  fore- 
said  settlement  not  existed,  devolved  upon  and  accrued  to  the 
pursuers,  the  foresaid  John  Hamilton,  schoolmaster  in  Colding- 
ham,  and  James  Hamilton,  grocer  in  Leith,  as  her  nearest  of 
kin,  and  who  have  been  decerned  and  coofinned  executors  qua 


nearest  in  kin  to  her  as  aforesaid,  and  which  half  of  said  goods 
they  have  reason  to  believe,  amounted  to  j£oOO  Sterling  or  up- 
wards ;  therefore,  in  the  event  of  its  being  found,  by  decree  of  our 
said  Lords,  that  the  pursuers,.the  foresaid  John  Hamilton,  school- 
master  in  Coldtngham,  James  Hamilton,  grocer  in  Leith,  Robert 
Hamilton,  John  Hamilton,  stocking-maiker  in  Leicester,  and 
the  said  John  Hamilton,  schoolmaster  in  Coldtngham,  as  hi« 
mandatory,  James  Hamilton,  stocking-maker  in  Hawick,  Isabel 
Hamilton  and  Mary  Hamilton,  have  no  right,  in  virtue  of  the 
foresaid  mutual  settlement,  to  the  value  of  any  part  of  the  heri- 
table subjects  before  described,  or  of  any  other  heritable  pro- 
perty which  may  appear  upon  said  accounting  to  buve  existed  at 
the  dissolution  of  the  said  William  Whitehead's  first  marriage, 
or  to  the  half  of  the  moveable  property  which  then  belonged  to 
him  and  the  said  Anne  Whitehead,  it  ought  and  should  he  found 
and  declared,  by  decree  of  our  said  Lords,  that  one  half  of  the 
goods  in  communion  at  the  time  of  the  !«aid  Ann  Hamilton's  death, 
has  now  devolved  upon  and  accrued  to  the  pur«;uers,  the  jutid 
John  Hamilton,  schoolmaster  in  Coldingham,  and  Jntnes  HainiU 
ton;  grocer  in  Leith.  as  her  nearest  of  kin,  and  cxecuiurs  det^cmrd 
and  confirmed  to  her  qua  such  as  aforesaid  ;  and  the  suid  Airs 
Helen  Halket  or  Whitehead,  &c.  should  be  decerned  and  oi'- 
dained,  by  decree  of  our  said  Lords  of  ('ouncil  and  Session,  to 
exhibit  and  produce  before  our  said  Ixirds,  a  full  aud  particular 
account  of  the  said  goods  in  communion,  and  of  their  or  the  s:<id 
William  Whitehead's  intromissions  therewith,  whereby  the  hnlf 
thereof  due  to  the  pursuers  may  appear  aud  be  properly  ascor- 
tained.** 

The  pursuers  pleaded,  intrr  al/'a, — I.  The  pursuers 
are,  in  virtue  of,  the  mutual  deed  of  1H14,  entitled  to 
one-half  of  the  whole  property,  heritable  and  move- 
able, or  to  the  price  and  value  thereof,  as  existing  at 
the  dissolution  of  Williaih  Whitehead's  first  marriages 
and  which  actually  remaitied,  or  would  have  remained, 
according  to   the   fair  and   ordinary   administration 
thereof,  at  the  period  of  his  own  death. — H.  The  pur- 
suers* claim  under  the  deed  of  1814  cannot  be  affect- 
ed by  transactions  which  were  res  inter  alios  actie^  iu 
so  far  as  the  pursuers  are  concerned,  were  collusive 
or  fictitious  in  themselves,  not  taken  in  the  fair  ad- 
ministration of  the  property,  but  solely  for  the  pur- 
pose of  defeating  the  rights  of  the  representatives  of 
the  first  wife  under  the  mutual  deed  of  1814. — III. 
At  least  the  pursuers  are  entitled,  as  executors  of  their 
late  sister,  to  the  one-half  of  the  goods  in  communion 
existing  at  the  period  of  her  death,  or  the  value  there- 
of, with  interest  from  that  time.     The  widow  plead- 
ed, inter  alia,  That,  even  upon  the  deed  libelled  (which 
was  not  binding  on  the  defender),  the  said  William 
Whitehead  was  not  barred  from  onerous  alienations 
of  the  property  falling  within  the  same ;  bat  on  the 
contrary,  onerous  contractions  were  specially  reserv- 
ed and   permitted,   and   the  investments  and  provi- 
sions, or  securities  held  by  the  defender,  being  highly 
onerous  aud  rational,  would  fall  to  be  sustained.   But 
there  was  no  plea  stated  against  the  shape  of  the 
action. 

«  The  Lord  Ordinary  (21st  June  1832,)  having  heard  parties* 
procurators,  and  considered  the  closed  record.  Finds,  that  by  the 
mutual  deed  of  settlement  libelled,  executed  by  the  late  William 
Whitehead  and  the  late  Ann  Hamilton  or  Whitehead,  his 
wife,  the  parties  disponed  to  each  other  respectively,  the  whole 
heritable  and  moveable  property  which  should  belong  to  each  at 
the  time  of  bis  or  her  death ;  whom  failii^,  to  certain  trustees : 
Finds,  that  by  the  said  deed  it  was  also  declared,  *  that  upon 
the  death  of  the  longest  liver  of  us,  the  property,  heritable  and 
moveable,  which  may  remain  in  his  or  her  pertMHi,  shall  be  di- 
vided equally  amongst  the  respective  connexions  of  both  of  ut,' 
&c. :  Finds,  tbaCthe  said  William  Whitehead  survived  bis  fiist 
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wU«  Ann  Hamilton  or  WUtehead,  and  aftef  her  death  mar- 
ried  the  pwaant  de&nder,  now  bu  executax  qua  relict :  Hnds, 
that  the  present  action  is  brought  br  the  pursuers,  the  connexions 
or  representatives  of  the  connexions  of  the  first  wife,  Ann 
Hamilton  or  Whitehead,  and,  libelling  on  the  mutual  deed  of 
settlement*  coneludes,  that  the  pursuers  should  be  declared  to 
have,  in  rirtne  of  the  said  deed  of  settlement,  a  right  to  the  half 
of  tbe  whole  estate  and  efl«eta»  heritable  and  moveable*  which 
belonged  to  William  Whitehead  and  Ann  Hamilton  at  the 
dissolution  of  the  marriage,  and  also  concludes  for  an  accounting 
upon  that  footing  against  tbe  defender :  Finds,  that  these  con- 
clusions of  the  summons*  as  farther  explained  in  the  record^  are 
not  supported  by,  and  are  inconsistent  with  the  provisions  of 
the  deed  libelled ;  and  therefore  dismisses  the  action  and  decerns : 
Finds  the  defender  entitled  to  expenses,  and  allows  an  account 
thereof  to  b^  given. in,  and  to  be  taxed  by  the  auditor;  reserving 
to  the  pursuers,  if  they  shall  be  so  advised,  to  bring  a  new  ac- 
tion on  said  deed  of  settlement*  and  to  the  defender  her  de- 
fences against  the  same. — Note. — The  summooa  and  record 
on  the  part  of  the  pursuers  obviously  mistake  the  nature  of  the 
rights  conferred  by  the  deed  of  settlement*  That  deed  disponea 
the  subjects  belonging  to  each  at  death,  and  directs  the  divi- 
sion of  the  effects  of  the  spouses  as  the^  may  remain  in  the  per- 
son of  the  longest  liver  at  the  time  of  his  or  her  death.  No 
doid>t,  aceording  to  the  view  of  tbe  ponuers,  by  which  the  sun- 
vivor's  right  of  administnition,  in  regard  to  the  effects  of  tbe 
predeccaaor,  is  held  to  be  limited,  it  might  be  necessary  to  in- 
quire into  the  amount  of  the  effects  belonging  to  the  predeces- 
sor at  the  time  of  the  dissolution  of  the  mamage ;  but  the  deed 
never  could  warrant  a  declarator  of  right  and  an  accounting,  on 
tbe  footing  that  the  whole  effects*  heritable  and  moveable,  of 
both  spouses,  as  they  stood  at  the  dissolution  of  the  marriage, 
should  be  equally  divided*  being  the  only  accounting  in  right  of 
tbe  deed  concluded  for  in  the  present  action.*' 


The  pursners  r^diMied,  pleading — That  by  the  ad- 
dilion  of  a  rery  few  words,  the  libel  would  be  render* 
ed  correct :  That  the  condiuion  for  oount  and  reckon-* 
ing  did  not  stand  or  fall  with  the  conclusion  for  de- 
clarator :  That  had  the  other  party  stated  an  objection 
to  tbe  snmmons  as  a  preliminary  defence  in  their  de« 
fences,  the  error  would  bare  been  remedied,  at  any 
rate,  the  expense  of  the  record  saved, — and  that  ae 
they  had  not  done  so,  they  conld  not,  at  all  events,  get 
expenses,  more  especially  as  the  defences  proceeded 
upon  thai  very  misinterpretation  of  the  deed  which 
was  now  disclaimed.     At  advising, 

Lord  Cfin^jtetle  observed,  that  the  Lord  Ordinary  had  dismiss- 
ed tbe  action  in  toto.  And  bis  only  doubt  was,  whether  it 
ought  to  be  dismissed  in  toto.  For  the  interlocutor  was  quite 
right,  in  so  far  as  the  action  proceeded  on  tbe  deed.  That  part  of 
the  summons  was  quite  wild.  It  was  not  in  terms  of  the  deed 
at  all  But  at  the  end  of  the  summons,  there  was  an  altemarive 
conclusion  for  a  ahare  of  the  goods  in  communion.  White- 
head's own  half  of  these  was  at  his  own  disposal,  either  oner- 
ously or  g^igiiltouslv.  Ann  Hamilton's  was  disposable  for  oner- 
ous causes^  And  the  donation  between  man  and  wife  might  be 
revoked.  Now  the  second  marriage  operated  as  an  onerous  deed. 
Tbe  second  wife  might  have  claimed  the  half  of  the  whole,  if 
not  precluded.  The  accounting  should,  perhaps,  have  been  al* 
hnved  to  proceed  as  to  the  communion  of  goods.  But  he  would 
not  stand  out  upon  this  point 

The  LordJnUice-Clerk  regarded  the  whole  summons  as  hot- 
toraed  upon  tbe  deed  of  1814  alone.  And*  there  was  no  ground 
for  any  accounting  under  it.  The  last  conclusion  of  the  sum- 
mons rested  on  what  preceded  it,  and  could -not  stand  by  itselfi 
At  no  period  of  the  practice  of  tbe  Court,  could  such  an  action 
as  this  nave  been  sustained — much  less  under  the  rigid  forms 
lately  adopted.  ^  It  would  be  well  if  parties  would  ask  the  aid  of 
counsel  in  iramrng  their  summonses.  It  would  prevent  such 
looseness.  On  the  point  of  expenses,  the  Court  could  not  in- 
terfere with  the  interlocutor. 

Lo#d  Glenlee  thought  that  the  last  conclusion  must  just  go 
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the  same  way  as  the  others.  It  was  impossible  to  consider  a 
conclusion  at  common  law — ^for  the  existence  of  the  deed  ex- 
cluded the  operation  of  the  law. 

The  Court  refused  the  note,  with  additional  ex- 
penses. 

Second  Diviuon — Lord  Ordinary,  FuUerton. — Act,  Ruther- 
furd,  Gr.  Bell — Ait.  Cuninghame.— Walter  Horsburgb,  W.  S., 
and  Graham  8e  Anderson,  W.S.,  Agents.«-Mr  Holland,  Clerk. 

24/A  January  18.33^ 
No*  1S9.«— Walker  &  Inglis  v.  Wothbxspook. 

Process — Bankrupt — Caution — Expenses. 

A  bankrupt  having  beea  ordained  to  Ond  caution 
for  expenses,  before  being  allowed  to  carry  on  a  lili- 
gatton  ; — the  Court  expressed  an  opinion,  that  judicial 
caution  was  meant,  ana  must  be  found. 

First  Division — Act,  Rutberfurd. — AU.  Russell.^— D.  Clerk. 

2^h  January  ISSS, 

No.  140.— Donald  Bajk»  Suspendtr^,  v.  Thomas 

Gordon,  Charger. 

Process — Suspension— Caution— ^  itiU  having  been  pasned  on  eau- 
tioa,  and  no  caviion  booing  been  found  vnUUn  14  dajfi  from  the 
date  of  the  interlocutor^JJeld,  I,  That  on  the  i6th  day  ^  the  charger 
was  entitled  to  have  a  certificate  of  no  cau/ir»h.— >//.  That  the 
Court  had  no  power,  mthout  eonMont  ofparlie§t  to  recal  that  eer^ 
tifiemUt  or  to  remit  to  paet  the  bUl* — ///.  That  Chriitrtuu  day, 
aithough  a  hoUday^  must  be  counted  at  one  of  Ute  reelaiwmg 
day% 

^  The  suspender  h^iog  presented  a  bill  of  suspen- 
sion, Lord  Moncreiff  en  24th  December  1832»  pro- 
nounced an  interlocutor  passing  She  bill  oik  caution. 
This  interlocutor  appeared  in  tbe  Minuteobook  on 
26th  December.  On  8th  January  18S3,  being  the 
i5th  day  from  th^  d<^e  of  the  tnterlocutori  the  char* 
ger's  agent  having  applied  to  the  olerk  on  the  billsi 
and  learnt  that  no  cantion  had  been  found,  took  out 
on  that  day  a  certificate  to  that  effect.  He  then  pre* 
sented  a  note  to  the  Lord  Ordinary  oil  9th  January, 
along  with  which,  he  produced  toe  certificate  that 
caution  had  not  been  found,  and  craved  his  Lordshipi 
Shereforet  to  refuse  the  bill.  Upon  the  8th  January, 
but  after  the  certificate  had  been  isaiied  (and,  as  was 
alleged,  after  office  hours),  the  suspender  lodged.a  bond 
of  caution  ;  and  also,  on  9th  January,  presented  a 
note  te  the  Lord  Ordinary,  praying  his  Lordship  to 
Mstroet  the  derk  to  the  bills  to  receivok  bis  bond  of 
caution,  and  to  give  out  the  passed  bill. 

Lord  Craigie,  then  officrating  on  tlie  bills,  on  11th 
January  1833^  pronounced  this  interlocutor  :—<- 

"  Having  considered  this  note,  together  with  a  certificate  of  no 
caution  produced,  and  also  a  note  for  the  suspender,  praying 
that  the  Lord  Ordinary  would  instruct  tbe  clerk  to  receive  tbe 
bond  and  give  out  the  passed  bill ; — ^in  respect  that  14  dayis  from 
the  date  of  the  interlocutor  passing  tbe  bill  appear  to  have  elap>- 
aed  without  any  bond  being  lodged,  and  tbe  certificate  was  given 
out  on  tbe  15th  day,  without  such  bond  being  tendered — Finds 
the  suspender's  note  incompetent ;  finds  the  complainer  liable 
in  expenses;  allows  an  account  thereof  to  be  given  in,  and  when 
lodged,  refltits  the  same  to  theaudltor  to  tax,  and  to  report.'* 

The  sn)«pender  reclaimed,  and  pleaded — I.  The  14 
days,  after  expiry  of  which  it  is  competent  to  obtain 
a  certificate  of  caution  not  having  been  found,  do  no| 
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ran  from  the  date  of  the  interlocutor,  bat  from  the 
date  of  its  appearing  in  the  IVIinute-book ;  and  if  so, 
the  bond  of  caution  was  lodged  within  the  14  days. — 
II.  It  is  the  invariable  practice  to  fpve  notice  to  the 
opposite  party,  before  obtaining  such  certificate ;  but 
this  was  ilot  done  in  the  present  case. — III.  The  25th 
Jiniiary;  beiiig  Christmas,  tras  a  holiday,  afid  should 
not  be  counted.^ — IV.  But  the  Court  may  still  give 
redress,  by  remitting  to  recal  the  certificate,  add  allow 
the  bond  of  caution  to  be  received. 

JO&f^  Batgrajf, — I  am  Bfrsid  the  dayt  ran  frdm  the  tate  of  the 
Lord  Ordinary's  jnferlociitor.  But  I  think  the  charger  has 
been  rather  sharp  Bere. 

Lof'ti  -Pre^etn  concurred.  As  tO  the  argument  that  Christ- 
inas day  is  not  to  be  counted— it  will  not  do.  We  count  even 
Sunday  in  the  reclaiming  dayi.  We  must  adhere ;  for  we  can- 
not  remit  to  recal  the  certificate  of  no  caution  now,  except  of 
consent 

Lords  Cratgie  and  Gillies  concaved,  and  the  Cottrt 
adhered. 

First  Division. — LoMs  brdidtry,  Bton^reiff  and  Craigie. — 

jtct.  Thomson.— ^^.  Wilson D.  Qyne,  S.S.C.,  and  Oar- 

Bhin  &  Smith,  AgenU.-^Mr  Bell,  Clerk.--[/.  W.  D.I 

24^A  January  1833. 

No.  \W4 — Elizabeth  Wallace,  Suspender^  r. 
James  Taylor,  Charger. 

Accoutat^-^Expensea — Agent  and  Client — An  agent  before  the 
Court  ofSAsion  having  hadan  aceountt  which  contained  charges  to 
a  country  agentf  audited,  and  decree  pronounced  in  the  name  of  the 
farmer  for  the  whole  amount — Heldt  in  a  tuspenriont  L  That  it 
wa»  not  competent  to  entertain  thej'lea,  that  the  town  agent  had  not 
paid,  or  received  an  attignation  to  the  account  of  the  country 
agent, — //.  A  plea,  that  the  agent  aUbscribing  the  letterg  t^hom" 
ing  had  not  ttated,  in  hie  own  hund-^writing,  the  name  of  the 
ilerk  btf  whom  they  were  written^  but  that  thU  wot  done  by  the 
eierk  himaelf,  ditregarded. 

William  Wallace  exeooted  a  deed  of  tettlement,  by 
iMrhich  be  conveyed  certain  heritable  subjects,  and  also 
his  whole  moveable  property  to  his  wife  (the  sus* 
pender)  in  liferent^  and  to  Sarah  Fergus  or  beas,  hit 
niece,  xnfet.  This  deed  having  been  destroyed  by 
the  suspender  after  her  husband's  death,  with  the 
view,  as  was  alleged,  of  depriving  the  fiar  of  at  least 
the  moveable  property,  an  action  of  proving  the  tenor 
was  brought  by  the  {atter  against  the  former.  Ro- 
bert WHtoo',  atxramtry  practitioner,  employed  Taylor, 
the  charger,  to  conduct  this  action  before  the  Court 
vf  Session,  as  town  agent  for  the  pursuer.  Decree 
was  pronounced  affainst  the  suspender,  with  expenses. 
An  account  was  given  in,  which,  besides  the  expenses 
incurred  by  the  town  agent,  contained  certain  onarges 
as  the  expense  which  Wilson  had  incurred,  as  country 
agent,  during  the  course  of  the  process.  The  account 
was  taxed  by  the  auditor,  and  aecree  was  pronounced 
for  the  amount^  in  Taylor's  own  name  as  agent; 
who  having  extracted  this  decree,  gave  a  change  of 
horning,  and  thereafter  having  poinds,  obtained  a 
warrant  to  sell  the  moveable  property  possessed  by 
the  suspender :  Thereupon,  she  presented  a  bill  of 
suspension  and  interdict,  pleading — I.  Tluit  so  hx  as 
regarded  Wilson's  (the  country  agent)  account,  it  not 
having  been  paid  to  him,  nor  compensated  by  Taylor, 
and  no  receipt  nor  assignation  being  produced  to  that 
effect,  it  was  incompetent  for  the  latter  to  do  diligence 
for  recovery  of  it. — II.  That  the  property  poinded 


being  merely  liferented  by  the  Mispend'6r,  the  fee  be- 
longing to  Sarah  Deas,  it  was  not  attachable  for  any 
debt  of  the  Former,  at  least  it  could  not  be  sold  for 
such  debt. 

Lord  Moncreiff,on  i7th  December  1832,  appointed 
the  bill  to  be  answer^,  and  meantime  granted  thd 
interdict — adding  the  folMwing  Note : 

"  There  may  be  a  quesSoft  whethei;  tne  plea  bei^  stated  b^ 
conipelent  in  a  suspension.  But  if  Mr  Taylbr  was  not  In  advance 
to  the  amount  in  the  decree,  and  so  was  not  entitled  to  stand  ai 
creditor  for  it  in  the  process,  the  point  itself,  whether  he  could 
take  the  decree  for  the  whole  in  his  own  name,  and  charge  in  his 
own  name  singly,  deserves  consideration,  for  he  is  not  assignee 
of  tlie  other  party.'' 

Answers  having  thereafter  been  lodged, — it  was 
pleaded  for  the  charger — L  A  suspension  of  a  decree 
of  this  Court  inforo,  is  incompetent. — II.  The  obj[ec^ 
tioTn,  that  Wilson's  ittcount  ought  not  to  have  been 
iiiclUdled  in  the  decree  in  nadte  of  the  charger,  waa  too 
late,— -4he  proper  and  only  competent  time  for  stating 
it  being  befbre  the  auditor's  report  was  approved  of. 
The  plea,  therefore,  of  competent  and  omitted  ap- 
plied.— III.  Ifit^kras  itatlftd,  then  the  still  stronger 
plefls  6f  (iroponed  and  repelled  applied.-— IV.  The  ac- 
count had  been  compensated  in  the  course  of  the 
charger  and  Wilsons  transactions. — ^V.  There  was 
nothing  in  the  plea,  that  the  property  being  merely 
liferented  by  the  suspender,  it  was  not  liable  for  her 
debts.  But,  VT.  The  fiar  bad  given  her  consdnt  and 
approbation  to  the  proceedings. 

The  diiise  having  come  ^fbre  Lord  Graigie,  his 
Lordship,  on  8th  January  1833,  pronounced  the  fol- 
lowing interlocutor  and  note : 

"  Having  considered  this  bill,  with  the  answers,  and  writings 
produced,  Passes  the  bill  without  caution  or  consignation,  and 
continues  the  interdict— ^ove. — The  ohiection  stated  by  the 
Ordinaiy  who  appointed  answers  lb  be  given  in,,  had  not  been 
removecL  The  respondent  was  not  entitled  to  take  out  a  decree 
in  |iis  own  name,  for  expenses  incurred  by  another  agent,  and 
^till  d'lie  to  him.  He  ought  to  have  obtained  a  receipt  before 
decree  was  extracted.  If  the  furniture  poinded  was  that  which 
belong  to  the  toropflainer's  husband,  and  of  which  ahe  only 
had  the  liferent,  it  was  not  a  fit  subject  of  poinding  for  the  com- 
plainer's  debt.  For  the  general  advantage  of  the  parties,  different 
measures  ought  to  be  pursued.  There  should  be  a  joint  factor 
'named  to  take  care  of  the  remaining  effect!,  and  td  let  the  saioe^ 
which  cannot  be  done  ill  the  present  state  of  mattetS.*^ 

The  charger  reclaimed.  Jn  addition  to  the  Airiher 
pleas  it  was  stated,  lliat  ttie  letters  of  horning  bore 
to  be  subscribed  by  John  Lamont,  '*  written  by  James 
Taylor  ^the  charger),  ray  clerk  t'  That  the  signature 
was  no  doubt  that  of  Lamont,  but  the  words  that  fol- 
lowed were  in  the  charger's  own  hand- writing,  where- 
as they  ought  to  have  been  in  the  hand-writing  of 
Lamont.  To  this  it  was  answered — That  it  was  not 
necessary  for  the  person  who  signs  the  letters  of 
horning,  to  state  in  his  own  kand'tnriting  by  whom 
they  were  written  ;  and  it  is  the  universal  practice  for 
the  clerk  himself  who  writes  them^  to  state  by  whom 
they  are  written.     At  advising, 

Lord  Balgray. — In  cases  where  a  party  is  found  entitled  to 
ekpenses,  and  the  Court  pronounce  decree  in  name  of  the  agent, 
it  is  always  held,  and  must  be,  if  it  is  not  opposed  at  the  time, 
that  it  is  done  with  consent  of  the  opposite  party. 

Lord  Craigie.^^My  reason  for  pronouncing  the  interlocutor 
reclaimed  against  was,  that  seeing  it  stated  in  the  answent,  that 
the  chafgcr  hud  uot  paid  the  country  agent,  but  only  said  that  be 
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had  BO  doubt  the  account  had  been  compensated  in  the  couneof 
their  traniiactions,  that  the  cbaiig^er  should  not  have  proceeded  to 
Mltimate  diligence,  without  obtaining  a  direct  receipt  from  the 
country  agent. 

.    The  Court  prdnouoced  thi«  interlocutor : 

'*  Alter  the  interlocutor  reclaimed  aflrainst,  and  remit  to  the 
I:«ord  Ordinary  to  refuse  the  bill :  Find  expenses  due  to  the 
chaiger  by  the  suspender,  and  remit  tbc  uccouiu,"  &c. 

First  Division. — Lords  Ordinary,  Moncreiff  and  Graigic— 
Ml  R.  Bell.— ^ft.  A.  M'Neill.— Geon^e  Mill,  and  James 
Taylor,  S.S.C..  Agents.— S.  Clerk.  — L/.f^.Z).] 


2Hh  January  1833. 

No.  142. — Mrs  Frances  DfSRBV  or  SyAe,  Pursuer^ 
V.  Walter  Syme,  Defender, 

Aliment — Husband  and  Wiie^-^Circumstetncet  in  vfnck  an  a/»- 
mejU  of  £20  a-jftar  waiHwarded  to  a  wife  against  her  husband- 

This  was  an  action  for  aliment,  at  the  instance  of 
(lie  pursuer  against  her  husband.  It  appeared,  that  al- 
though only  39  years  of  age,  yet  from  ill  health,  and  also 
from  the  loss  of  his  riffht  arm,  he  was  unable  to  eng^age 
hi  any  eniploymeBt ;  out  he  had  an  annuity  of  £50 
a-year  during  the  life  of  his  mother,  and  was  en- 
titled to  the  Tiferenl;  of  £2500  upon  the  death  of  his 
mother,  who  was  72  years  of  age.  He  also  had  an 
annuity  of  £30  a-year  from  the  Trinity- House,  Leith. 
He  had  no  house  of  his  own,  but,  along  with  his  only 
son,  a  few  years  old,  lived  with  his  mother.  The 
iacts  were  admitted^  and  the  only  question  regarded 
the  amount  of  aliment  to  be  gi?en. 

The  Court  awarded  an  aliment  of  £20  perannnm. 

First  I>ivision.»>^c/.  Thonsson. — Act.  Afonteith. — Mo\r. 
brsy  and  Howden,  and  Gibson -Craigs  and  Dalsieli,  W.Sw, 
Agents.— Mr  Bell,  Clerk [j,  IT,  D.] 

2Uh  January  1833. 

No.  143. — Archibald  Grahame>  Actvocator,  v, 
Thomas  Muir,  Respondent, 

Contract— Bona  Fides— Sale — Damages — Factum  Imprests 
bile — ji  party  acting  for  certain  building  commissioners,  hav- 
ing contracted  with  another,  that  while  that  other  s/tould  sell  a 
nttnoiti  subfeet  to  the  commisuonersfor  A  certain  price,  he  should 
obtain  for  kim,  from  the  comndssionerw,  the  first  offer  ofaJLit  in 
lite  n»to  trmeminl,  as  toon  as  its  value  should  be  ascertained — the 
proprseior  of  the  ruinous  tenement  haeiag  conveyed  it  to  the 
eommissiimertf — the  new  fiat  never  liaving  been  regularly/  valued, 
but  having  been  offered  to  the  other  party  at  an  arbitrary  price  of 
£4200— he  having  rejected  the  offer — that  fiat  having  been  ex- 
posed to  public  roup  at  £8150,  alof^  with  others  j  and  a  third 
parly  having  bought  the  whole  subjects  ftr  £6910  comulo, 
making  the  price  of  the  fiat  above  £3000,  but  under  £4200— 
HeUf  the  fact  in  the  contract  being  no  longer  prestable,  that  no 
damages  were,  in  the  circumstances,  due /or  the  alleged  breach 
of  the  contract, 

5foir  was  proprietor  of  a  tenement  in  Glasgow, 
which  was  oraered  to  be  taken  down  as  ruinous,  and 
which  Jay  in  the  way  of  a  new  street,  called  London 
Street*  for  the  opening  up  of  which  a  company  had 
been  incorporated.  The  adv^ocator,  virtually  acting 
for  the  Company,  entered  into  a  communing  with 
Muir  for  the  purchase  of  the  subject,  for  which  the 
respondent  asked  £1700,  with  a  stipulation, 

**  that,  in  the  event  of  the  new  street  going  on,  as  soon  as  the 
value  of  the  first  flat  above  the  shops  fronting  the  Oallowgate, 
Saltmarket  Street,  and  the  new  street,  is  asceruined,  I  shaH  have 
a  first  offer  of  the  sane.  If  I  do  not  accept  of  it  in  four  days, 
the  Company  will  be  at  liberty  to  dispose  of  it  otherwise.*' 


A  contract  was  subscribed  by  the  parties  in   De- 
ciendber  1823,  providing, 

"  that  in  the  event  of  the  foresaid  new  street  going  on«  and  sO 
soon  as  the  value  of  the  first  flat  above  the  shops  fronting  the 
Gdllowgate,  Saltmarket,  and  the  new  street,  is  ascertained,  then 
the  said  Thomas  Muir,  or  bis  foresaitls,  shall  be  entitled  to  re- 
ceive, uiid  the  said  Airhibald  Gruharne,  or  bia  foresaiditt  shall  be 
bound  to  procure  for  him.  or  them,  an  oflfer  of  the  suid  flat  from 
the  said  Joint>  Stock  <Jonipauy,  or  other  proprietors  thereof,  at 
such  value.  But  if  the  suid  t'homas  Muir,  or  his  foresaids, 
shall  fail  to  accept  of  such  offer  within  four  days  aftei*  it  slull 
have  been  made  to  him,  or  them,  it  shall  he  no  longer  bindings 
and  the  said  Company,  or  othter  proprietors,  shall,  in  that  ease, 
be  at  liberty  to  dispose  of  the  said  fiat  in  any  other  manner  they 
may  think  fit;^* 

and  binding  the  respondent  to  convey  his  property  to 
the  advocator  for  £1700.  Grahame  offered  the  flat 
in  the  subject  to  Muir  at  £4200,  without  having  as- 
certained the  value  by  men  of  skill,  or  otherwise.  The 
offer  was  rejected  as  not  in  terras  of  the  contract,-— 
repeated  under  protest,  and  rejected  again.  There* 
after,  the  whole  subject  was  exposed  to  roup  at  £6300, 
the  new  flat  at  £3000.  Gilmoar  and  Richmond  compet- 
ed. Gilmour  ^as  the  highest  offerer,  and  got  that  whole 
subject  for  £6910,  a  cumtdo  price,  of  which  it  was  al- 
leged, but  denied,  that  £4*200  was  a  full  proportion  for 
the  flat  in  question.  The  respondent  granted  a  dis* 
position  of  his  tenement  to  the  Commissioners* 
in  November  1824.  And  some  time  after,  he  brought 
an  action  before  the  Magistrates  of  Glasgow  against 
the  advocator,  concluding  for  a  joint  valuation  of  the 
new  flat,  and  that  thereafter,  the  advocator  should 

"  procure  for  the  said  pursuer  a  valid  and  binding  offer  of  the 
said  flat  from  the  said  Joint>Stock  Company,  or  other  proprietors 
thereof,  at  such  value,  in  order  that  the  pursuer  may  exercise 
the  option  allowed  to  him  by  the  said  contract,  of  accepting,  or 
not  accepting  of  such  offer  as  he  shall  see  cause :  And  failing 
the  said  defender  procuring  for  the  pursuer  an  offer  of  the  said 
flat  from  the  said  Joint-Stock  Company,  or  other  proprietors 
thereof,  at  the  value  to  be  ascertained  as  aforesaid,  then  and  la 
that  case,  che  said  defender  ought  and  should  be  decerned  and 
ordained,  to  make  payment  to  the  pursuer  of  the  sum  of  X20UO 
Sterling,"  in  name  of  damages. 

The  Bailie,  I7th  June  1825, 

*'  Finds,  that  the  rights  of  the  parties  roust  be  regulated  by 
the  terms  of  the  contract  of  sale,  No.  4.  of  process,  as  the  re« 
salt  of  all  the  previous  communings  between  them  :  Repels  the 
defence  urged  against  the  defender's  liability  now  to  implement 
the  obligation  founded  on  by  the  pursuer,  in  consequence  of  the 
pursuer's  having  conveyed  the  property  referred  to  in  the  said 
contract  to  the  London  Street  Commissioners,  the  defender's 
assigpiees,  without  special  provision  as  to  the  said  obligation, 
and  finds  that  obligation  still  binding  on  the  defender;  and,  writh 
regard  to  the  mode  of  ascertaining  the  value  of  the  first  flat  of 
the  new  tenement  referred  to  in  the  said  contract,  with  a  view 
to  th«  offer  thereof  to  the  pursuer,  therein  stipulated,  Finds,  on 
the  one  hand,  that  whilst  there  is  no  provision  in  the  said  con- 
tract for  the  pursuer's  being  made  a  party  to  the  valuation,  and 
whilst  the  defender  and  his  assignees  were  entitled  therefore  to 
proceed  aJooe  in  ascertaining  the  value  of  it,  they  were  bound, 
on  the  other  hand,  to  proceed  in  doing  so  in  a  fair  and  bona  fide 
manner,  and  were  not  entitled  to  defeat  the  obligation,  by  as- 
suming in  their  offer  any  unwarranted  and  arbitrary  sum  as  the 
price  of  the  property ;  and  before  further  answer,  appoints  the 
defender  ta  condescend  and  state,  \st.  Upon  what  authority  the 
value  of  the  property  was  stated  at  ^4200  Sterling  in  the  offer 
made  to  the  pursuer ;  2d,  Upon  what  footing  or  authority  it  was 
afterwards  exposed  to  public  sale  at  so  greatly  a  reduced  price 
as '£3000  Sterling;  and  3^%,  What  price  it  brought  when  sold 
by  public  roup." 
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Tliereafter,  28tli  October  1825, 

"  Allows  the  condescendence  contained  in  the  said  defender's 
petition  to  be  received,  and  before  farther  judgment,  allows  the  de- 
fender a  proof,  prout  de  jure,  that,  in  ascertaining  the  yalue  of  the 
flat  or  floor  of  the  tenement  in  (luestion,  under  the  stipulation  in 
the  contract  of  sale  between  the  parties,  the  defender  and  his  as- 
siffnees  proceeded  in  a  fair  and  bona  fide  manner,  and  that  the 
pnce  at  which  they  offered  the  said  property  to  the  pursuer,  was 
Bot  an  unwarranted  and  arbitrary  sum,  assumed  ex  parte,  for  the 
purpose  of  defeating  the  said  stipulation,  but  was  nearly  about 
the  true  and  actual  value  of  the  property  at  the  time  in  the 
market :  Allows  the  pursuer  a  proof  in  the  same  way  of  his 
counter  averments  relative  to  the  said  matter,  so  far  as  not  al- 
ready established  by  the  defender's  admissions  and  the  docu- 
ments in  process ;  allows  to  each  party  a  conjunct  proof.** 

A  proof,  and  various  other  proceeding  followed. 
At  length,  I9th  November  1830,  the  BaiTie, 

**  Finds,  thftt  it  does  not  now  appear  to  be  in  the  power  of  the 
defender  to  procure  the  offer  of  the  flat  or  floor  of  the  tenement 
in  question,  concluded  for  in  the  libel,  io  consequence  of  the 
disposal  of  that  flat  by  public  auction  to  another  person  ;  and 
that  the  pursuer's  claim  must  therefore  resolve  into  a  claim  of 
damages  for  breach  of  contract :  Finds  that,  by  the  onerous  con- 
tract libelled  on,  the  defender  became  bound,  as  soon  as  the 
value  of  the  flrst  flat  or  floor  of  the  tenement  in  question,  then 
about  to  be  erected,  was  ascertained,  to  procure  for  the  pursuer 
an  offer  of  the  said  flat  at  such  value :  Finds  no  evidence  ad- 
duced, that  before  the  defender  made  to  the  pursuer  the  offer  of 
the  said  flat  at  the  sum  of  jS420O,  the  value  thereof  had  been 
ascertained  in  a  fair  and  bonafitle  manner  by  the  ioapeotion  and 
report  of  skilled  persons,  by  applications  from  intending  pur- 
chasers, or  otherwise,  to  amount  to  the  sum  so  demanded: 
Finds  it  proved  that  soon  after  the  pursuer  declined  the  said 
offer  as  not  in  terms  of  the  bargain,  the  defender,  or  his  con- 
stituents, ei^osed  the  said  flat  to  public  sale,  at  the  upset  price 
of  JC3000,  separately,  or  in  conjunction  with  the  two  upper  flats 
of  the  said  tenement,  at  the  upset  cumvh  price  of  ^6300 ; 
Finds,  that  the  rateable  proportion  of  the  said  cumulo  price,  cor- 
responding to  the  said  flat  in  question,  agreeably  to  the  relative 
upset  prices  of  the  said  three  flats,  as  fixed  by  the  exposers  se- 
parately, cannot  be  held  to  exceed  ^3150;  and  finds,  that  in  the 
proved  circumstances  of  the  ca<:e,  the  said  upset  price  must  be 
held  as  the  real  and  true  ascertained  value  of  the  said  flat,  and 
that  the  defender  and  his  constituents  are  not  entitled  to  object 
to  their  own  act  in  fixing  the  said  upset  price,  on  the  pretence  of 
their  having  exposed  the  property  to  sale  at  an  undervalue,  in 
order  to  excite  competition,  of  which  there  is  no  proof,  and  which 
they  cpuld  not  do  without  risk,  or  consistently  with  their  legal 
duty :  Farther,  finds  it  proved,  that,  in  consequence  of  a  compe** 
ticion  between  two  rivals  in  the  same  line  of  trade,  the  said  three 
flats  of  the  said  tenement  were  disposed  of,  at  the  said  public 
sale,  at  the  cumulo  price  of  ^6910;  the  proportion  of  the  ad- 
vance be)'ond  the  upset  price  corresponding  to  the  flat  in  ques- 
tion, agreeably  to  the  relative  upset  prices  of  the  said  three  floors, 
as  fixed  by  the  exposers  separately,  not  exceeding  £905  :  Finds 
the  pursuer  entitled  to  the  said  sum,  as  the  ascertained  profits 
which  he  would  have  realised  by  a  public  sale  of  the  flat  in  ques- 
tion,  and  of  which  he  was  deprived  by  the  defender's  breach  of 
contract ;  and,  therefore,  upon  the  whole,  decerns  against  the  de- 
fender for  dCd05  of  damages,  with  interest  from  the  date  of  cita- 
tion, and  remits  to  the  auditor  to  tax  the  pursuer's  account  of 
expenses ;  reserving  to  the  defender  his  recourse  against  his  con- 
stituents, as  accords." 

Grahame  advocated,  pleading,  inter  alia^ — I.  The 
right  conveyed  to  the  respondent  by  the  contract  was 
merely  that  he  shoold  be  the  firat  to  have  an  offer  of 
the  property  at  the  price  which  the  proprietor,  in  the 
fair  exercise  of  hit  rights  as  seller,  shoold  fix  on  il ; 
and  all  he  was  entitled  to  demand  was,  that  this  oflTer 
should  be  made  in  bonafidcy  and  the  price  be  a  orice 
fhirly  fixed,  and  not  a  sum  stated  arbitrarily  or  rrau- 
dnlently  for  the  purpose  of  evading  the  contract.— 


II.  The  advocator  fulfilled  the  contract,  by  procuring 
from  the  proprietors  an  offer  of  the  property  for  the 
respondent  at  the  price  which  they  as  sellers  fixed  on 
it.  If  the  responoent  alleged  ihnt  the  offer  was  made 
in  malajidt*^  the  burden  ot  proving  this  lay  on  him  ; 
and  the  interlocutor  laying  the  onus  pro&andi  on  the 
advocator  was  erroneous. — III.  Supposing  the  onus 
rightly  laid  on  the  advocator,  he  establtuhed  by  evi- 
dence, the  fairness  of  the  price  sought  from  the  re- 
spondent, and  therefore  the  fulfilment  of  the  contract. 
— IV.  The  respondent  was  not  entitled  to  obtain  the 
property  at  a  lower  price  than  could  be  got  for  it  in 
the  market  by  the  proprietor,  either  by  public  or 
private  sale;  and  the  advocator  was  entitled  to  justify 
the  fairness  of  the  offer,  by  the  actual  price  paid  at 
t)ie  public  sale. — V.  The  respondent  neither  qualified, 
nor  in  f^ct  sustained,  any  loss  in  consequence  of  the 
alleged  breach  of  contract,  and  therefore  no  damages 
should  have  been  awarded. — VI.  Even  supposing 
damage  due,  the  interlocutors  assuming  the  price  at 
the  publio  sale  as  the  measure  of  the  respondent's  losss 
proceooed  on  a  principle  in  itself  erroneous,  and  in- 
consisient  with  the  previous  adjodgment,  fixing  the 
market  value  at  the  time  as  the  ciiterion  of  the  offer 
to  be  made  the  respondent,  and  not  of  his  psofiu  It 
is  inconsistent  ana  unjust  to  hold  the  price  at  the 
roup  as  the  measure  of  the  value  to  the  respondent* 
and  not  the  measure  of  the  value  to  the  sellers. 

The  respondent  pleaded,  inter  a/ia,— I.  Under  the 
contract  of  sale  libelled,  the  advocator  was  bound  to 
procure  a  bonajide  offer  to  the  respondent  of  the  flat 
in  question,  at  such  a  sum  as  might,  in  an  equitable 
and  impartial  manner,  be  ascertained  to  be  iu  value; 
and  it  was  not  implement  of  this  obligation  to  i^er  it 
at  an  exorbitant  price,  arbitrarily  fixed,  without  any 
ascertainment  of  the  value. — II.  The  advocator  hav- 
ing failed  to  implement  his  obligation,  the  respondent 
was  entitled  to  obtain  fair  and  reasonable  damages 
for  such  failure ;  and  the  value  of  the  subject,  in  the 
sense  of  the  contract,  was  not  to  be  estimated  from 
the  result  of  a  competition  at  a  public  roup. — -III. 
The  advocator  was  not  liberated  from  the  liability 
personally  undertaken  by  him  in  this  respect,  by 
transferring  his  purchase  to  the  commissioners ;  nor 
was  the  respondent  barred  from  making  his  claim 
against  the  advocator,  by  liaving  granted  a  disposi- 
tion to  those  commissioners,  or  by  any  other  part  of 
his  conduct. 

«  The  Lord  Ordinary  (4th  July  I6d2,)  having  heard  parties* 
procurators,  and  thereafter  considered  the  closed  record,  and 
whole  process.  Advocates  the  cause :  Finds  that  the  pursuer 
Thomas  Muir*s  claim  resolves  into  a  claim  of  damages  :  Finds 
that  by  the  onerous  contract  libelled  on,  the  defender  became 
bound,  as  soon  as  the  value  of  the  first  flat  or  floor  of  the  tene- 
ment in  question,  then  about  to  be  erected,  was  ascertained,  to 
procure  for  the  puisuer  an  offer  of  the  said  flat  at  such  vahie : 
Finds  that  an  offer  of  the  same  was  made  to  the  pursuer  at  the 
price  of  ^4200 ;  but  finds  that  the  said  sum  of  j£4200  does  not 
appear  to  have  been  ascertained  by  any  fuir  or  reasonable  inquiry, 
or  means  of  knowledge,  as  the  value  of  the  said  flat,  but  to  have 
been  for  a  higher  value  than  would  have  been  so  ascertained ; 
and,  therefore.  Finds  that  the  said  offer  was  not  due  implement 
of  the  obligation  in  the  contract ;  aad  finds  thaC  the  det«nderdid 
not  otherwise,  in  any  way,  implement  the  said  obligation,  but 
sold  the  Buliject  by  public  sale,  in  violation  thereof :  Fiods  no  evi- 
dence of  any  special  cause  or  precise  amount  ofdanuigeawsu&tawied 


1BS30 


THE  SCOTTISH  JURIST. 


197 


by  the  pureuer  from  tliis  breiicb  of  contract :  But  GikIk  that  th€ 
nToogful  withholding  of  the  offer  for  which  the  pursuer  had 
stipulated  in  an  onerous  contract,  and  which  he  continued  to 
demand*  must,  under  all  the  circumstances  of  the  case,  be  held 
as  inferring  some  damage;  Modifies  the  same  to  J^lOO  Sterling, 
and  decerns ;  finds  the  defender  liable  to  the  pursuer  in  expenses, 
of  which  appoints  an  account  to  be  given  in,  and  when  lodged, 
remits  to  the  auditor  to  tax  the  same,  and  report— iVb/^. — The 
Lord  Ordinary  cannot  bold  the  upset  price  as  a  full  ascertained 
value,  (though  the  fixing  such  a  price  goes  far  as  evidence  against 
the  value  being  ^4*200).  In  general,  an  upset  price  is  somewhat 
less  than  the  full  value.  Nor  can  he  assume  that  the  pursuer 
would  have  instantly  sold  the  subject  by  auction,  with  such 
success  as  that  which  happened  when  it  was  sold  in  cumulo  by 
the  defender.  But  still  it  appears  that  the  pursuer,  desiring  to 
have  a  separate  subject  immediately,  at  a  fair  price,  to  be  the 
subject  of  his  own  dealing,  in  hopes  of  profit,  did  accordingly 
make  a  bargain  for  an  offer  of  it,  at  an  ascertained  value ;  and 
being  refused  implement  of  that  bargain,  must  have  some  da- 
mages. The  Lord  Ordinary  sees  little  reason  to  think  that  he 
would  bare  gained  much  by  accepting  a  fair  offer,  if  made.  There 
can  be  bo  certainty  thst  those  who  bid  at  the  auction  would  have 
thought  about  the  sulrject  any  more,  or  bid  for  it  so  keenly,  if 
once  the  pursuer  had  been  declared  the  purchaser  of  it.** 

The  defender  and  advocator  reclaimed :  At  ad  Filing, 
the  Court,  being  of  opinion,  in  the  circamstances,  that 
a  breach  of  contract  was  not  established, 

*'  Alter  the  finding(«  of  the  Lord  Ordinary  in  the  interlocutor 
under  review ;  assoilxie  the  advocator  from  the  conclusions  of 
the  original  t^ummons :  Find  the  advocator  entitled  to  expenses 
of  process  ;  allow  an  account,'*  &c. 

Second  Division, — Lord  Ordinary,  Mackenzie. — JcL  Mon- 
teith,  Penney.  —  Jtt.  Lord  Advocate  (Jeffrey),  Neaves.  — 
Thomas  (rrahame,  W.S.,  and  Campbell  &  M*DowaU,  W.S., 
.\gents. — Mr  Thomson,  Clerk. — [T.  C] 

2Wi  January  1833. 

Nc*.  144. — Thomas  BnucE,  W.S.,  Pursuery  v.  DaVid 

Cltnb,  S.S«C.,  Defender* 

Privilege— College  of  Justice — Summons —  Competency — Neld, 
that  an  action^  brought  6y  a  Writer  to  the  Signet  agaiml  a  Soli" 
ciior  before  the  Supreme  Courts,  in  the  Court  of  Seuion,Jor  pay* 
me*tt  iff  a  mfstenger*s  account  under  £*25,  to  which  the  Writer  lo 
the  Signet  was  indorxee,  was  competent — in  respect  qftfte  decision 
in  Jiamsajft  v.  Jamesont  and  of  the  fact  that  the  defender  would 
not  state  that  he  waived  his  prioilegf. 

The  parsner,  as  indorsee  and  transferee  of  Murray, 
a  messenger,  to  an  account  of  £13,  for  business  done 
hy  Che  latter  for  the  defender,  brought  an  action 
against  bfm  for  the  amount  in  the  Court  of  Session. 
Defences  were  given  in,  pleading,  inter  alta^  That  the 
action  was  incompetent,  inasmuch  as  it  was  brought 
for  a  sum  less  than  £25,  by  a  member  of  the  College 
of  Justice,  against  another,  not  in  his  own  right,  but  on 
account  of  another  party,  who  had  no  similar  privi- 
lege, and  therefore,  that  it  was  a  palpable  abuse,  and 
incompetent  exercise  of  the  privileges  of  the  College 
of  Justice,  especially  as  the  defender  had  not  pled 
his  privilege,  to  the  effect  of  preventing  action  in  the 
Inferior  Court. 

•<  The  Lord  Ordinary  (20tb  November  1832,)  having  beard 
counsel  for  the  parties.  In  respect  of  the  decision  of  the  Court, 
Ramsays  against  Jameson,  21st  Febniary  1615,  and  that  the  de- 
fender's counsel  will  not  state  that  the  defender  does  not  claim 
to  be  entitled  to  the  privileges  of  a  member  of  the  College  of 
Justice,  repela  the  preliminary  defence;  and  as  the  defender 
states  that  ne  is  not  to  acquiesce  in  this  judgment,  finds  him 
liable  in  enenses ;  allows  an  account  thereof  to  be  given  in, 
and  wfafm  lodged,  remits  the  same  to  the  auditor  of  Court,  to 
tax  and  report.** 


The  defended  reclaimed,  pleading, — That  although 
the  body  of  Solicitors  before  the  Supreme  Court  wero 
not  recognised  in  their  charter  as  members  of  tliQ 
College  of  Justice,  yet  they  generally  practised  as 
stich :  That  he  could  not  be  supposed  to  waive  his 
privilege  per  aversionem ;  and  that  after  waiving  it  on 
any  occasion,  or  for  any  purpose,  he  was  entitled  t6 
revive  it  when  he  pleased, — whereas  the  Lord  Ordi- 
nary seemed  to  demand  of  him  a  total  disclamation  of 
it.  And  that  he  would  have  bound  himself  not  to  de« 
oline  the  inferior  jurisdiction,  had  he  been  requested 
by  letter  to  do  so.     At  advising, 

The  Lord  Jnstice'Clerk  understood  the  Lord  Ordinarv  to  sRy 
no  more,  than  that  Ciyne  did  not  waive  his  privilege  in  this  case. 
He  could  not  dissent  from  the  judgment.  The  case  of  Jameson 
was  settled  law.  And  by  it,  every  member  of  the  College  of 
Justice  mast  be  ruled. 

Lord  Meadowbank  could  never  believe  that  the  Lord  Ordinary 
intended  to  disfranchise  Mr  Clyne.  It  would  be  indecent 
towards  his  Lordship  to  suppose  so.  Clyne  did  not  state  in  his 
defences,  that  he  would  not  decline  the.  Inferior  Court  juribdic- 
tion. 

Lord  CringUftie  had  looked  into  the  case  of  Jameson.  The 
Court  held  that  there  was  a  reciprocal  privilege,  and  that  a 
party  was  entitled  to  bring  his  debtor  into  that  Court,  where  he 
could  not  be  turned  round  with  an  objection  such  as  that  of  privi* 
lege.  It  would  have  been  very  different,  had  Clyne  expressly 
offered  to  go  into  the  Infeiior  Court. 

The  Court  refused  the  note,  with  additional  ex- 
penses. 

Second  Division. — Lord  Ordinary,  Medwyn.— ^c/.  Whig- 
ham.^^ft.  Lord  Advocate  (Jeffrey,)  William  Boswell.— Allan 
&  Brace,  W.S.,  and  Party,  Agents.— Mr  Thomson,  Clerk. — 

[T.  C] 

24M  January  1833. 

No«  145. — Abram  Wild  by  Rob  arts,  Raiser^  v, 
Cuthbert's  Creditors,  &c..  Claimants. 

Interest  —  Retention  —  Creditor  —  Trustee  —  Circumstances  in 
which  a  creditor,  also  acting  as  trustee,  was,  in  a  multiplcpoind' 
ing  raised  by  him,  found  liable  in  5  per  cent,  intereit  on  part  <f 
the  fund  in  medio,  rUtUttedby  him  for  his  own  security,  against 
certain  claims  likAy  to  come  against  him  ca  cautioner  for  the 
truster. 

This  case  is  fully  reported  aniea,  (Scott.  Jur.  Vol. 
y.  p.  97.)  it  stood  over  as  to  the  rate  of  interest  in 
which  Mr  Robarts  should  be  found  liable  since  De- 
cember 1811,  when  his  claim  of  retention  began  to 
operate,— the  Court  having  been  equally  divided.  At 
a  second  advising. 

The  Lord  Jusiioe»CUrk  had  carefully  revised  the  whole  pro- 
ceedings. He  had  paid  particular  attention  to  those  which  re- 
lated to  the  dividend  due  to  Cruickshank,  who  had  insisted  fot 
payment,  after  Kobarts  had  put  in  a  minute,  objecting  on  the 
ground  of  his  large  responsibilities  in  connection  with  Mr 
Cuthbert's  office  of  Provost  Marshall  in  Jamaica.  Robarts  re- 
tained, not  as  a  trustee,  but  as  a  creditor,  for  his  own  security. 
And  the  question  was  to  be  judged  of,  just  as  if  the  estate  had 
boen  at  that  time  still  unsold  ;  for  the  price  was  the  surrogate 
of  the  lunds,  and  he  was,  like  an  heritable  creditor,  entitled  to 
avail  himself  of  bis  security.  Now,  there  was  not  to  be  found 
at  that  time,  when  he  was  held  entitled  to  refuse  payment, 
the  slightest  hint  about  consignation.  On  the  contrary,  Ro- 
barts even  maintained  that,  by  a  condieti-)  indebiti,  he  would  get 
back  the  funds  paid,  in  so  far  as  would  seciu^  him.  Some  of  the 
Court,  among  whom  he  confessed  that  he  had  been,  had  ordered 
payment  of  the  dividend,  with  securitv  for  the  indemnification 
of  Robarts.  But  Robarts,  in  a  reclaiming  petition,  contended 
agHinst  the  propriety  of  any  such  qualification,  or  his  being  ob* 
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)l»fei1  to  accept  of  any  security  of  the  kind.  One  of  the  JuAf^es 
then  remiirked,  that  the  Court  must  retrace  their  steps.  Ro- 
harts  prevailed,  and  was  found  not  obliged  to  pay  a  farthing  at 
that  time.  These  proceedings  entered  deeply  into  the  present 
question.  For  they  just  threw  back  parties  into  their  condition 
in  1806,  and  under  the  interlocutor  of  the  Lord  Ordinary. 
Down  to  1811.  the  Court  had  already  given  effect  to  the  ar- 
nmgement  of  1800.  No  accumulation  had  be«n  allowed.  And 
as  to  the  period  subsequent  to  1811,  he  now  thought  that  the 
rhanre  of  .5  pn  cent  must  just  be  continued  against  Robarts. 
He  had  plainly  thrown  the  whole  fund  into  his  banking-honse, 
and  so  employed  it.  And  as  he  had  retained  on  the  principle 
that  he  was  to  stand  on  his  heritable  security,  he  should  pay  5 
per  t^ent.  till  the  date  of  consignation,  under  deduction  of  proper- 
ly-tHX. 

Lord  Crinplftie  concurred.  He  obserred  that  the  5  per  cent, 
must  continue  after  1824  also— for  the  Lord  Ordinary  had 
ft)und  so ;  and  no  reclaiming  note  had  been  presented  against 
that  finding:. 

r.orti  Meaftfnrbank  obsenred,  that  the  finding  to  which  Lord 
Crini^Ietie  had  referred,  could  not  now  be  touched. 

The  Court 

*'  Find  interest  due  from  December  181 1,  till  the  dates  of  con. 
si^natinn,  at  the  rate  of  5  per  centum  per  annum,  under  the 
krisfal  deduction  of  property-tax.  Quoad  uUra,  remit  to  the  liord 
Ordinary  to  proceed  as  he  shall  see  cause." 

Second  Division  — Lord  Ordinary,  Fullerton. — ^ct.  J.  A. 

Murray,  P.    Robertson Jit.  For   Common  Agent,  Keay, 

Curry. — For  Cuthbert's  Kepresentatives,  Carlyle.  —  For  C. 
M'Intosh,  Skene,  W.  Bell — James  Martin,  John  Court,  S.S.C., 
Robert  Lockhart,  S.  S.  C,  and  G.  Brunton,  Agents.-^ Mr 
Rolland,  Clerk.— [r.C] 

2oth  January  1833. 

No.  146. — M'Callum  &  Dalgliesh,  W.S.,  Pursuers, 
V.  William  Christie,  Defender. 

Process— Bankrupt— Sequestration— Expenses-/.  Quetlion  mtf- 
€d.  Whether  oh  ordinary  action  against  a  trutiee  on  a  ieqtieitrated 
miatf,  with  the  view  of  interrupting  pretcriptioHt  it  competent  f—^ 
JL  CtreutUMtancet  in  which  tueh  an  action  hauing  been  raiiedy  but 
the  debt  having  in  the  meantime  been  paid  by  an  heritable  eredi- 
tpr — Held  unnecessary  to  determine  the  competeneyt  and  neither 

■   jtarty  found  entitled  to  expenses. 

The  lato  Patrick  Tayfor  was  proprietor  of  a  soap* 
work  in  ]&tindee,  about  which  a  litigation  arose  with 
the  adjoining  proprietor.  Mr  Taylor  employed  the 
pursaerg  as  his  aeents  in  this  process,  bat  havinff  be« 
come  bankrupt,  his  trustee  was  called  on  to  sist  ntm- 
self  as  a  party  to  the  process,  but  declined,  as  the  ralne 
of  the  property  was  more  than  exhausted  by  two 
heritable  securities  to  a  Captain  Scott  and  Mr  Morton. 
Captain  Scott,  the  holder  of  the  first  heritable  security, 
also  declined  to  sist  himself  to  the  process,  hot  Mr 
Morton,  the  second  heritable  creditor,  did  so,  and  con- 
sequently became  liable  to  the  pursuers  for  their  ac- 
<;ount  subsequent  to  the  date  of  the  sequestration. 
In  April  1831,  the  pursuers  raised  a  summons  against 
the  defender,  as  trustee  on  Taylor's  estate,  concluding 
for  payment  of  their  account  relatire  to  the  soap- 
work,  incurred  prior  to  the  sequestration,  with  in- 
terest  thereon,  and  expenses  of  process.  It  appeared 
that  the  titles  of  the  soap-work  were  hypothecated 
to  the  pursuers  fur  payment  of  their  account,  and 
that  their  object  in  raising  the  action,  was  solely  to 
interrupt  prescriptioo,-»but  the  somroons  was  in  the 
ordinary  form  of  an  action  for  payment.  It  did  not  set 
fbrth,  that  its  object  was  to  interrnpt  prescription,  nor 
fUd  it  conclude  for  a  ranking,  or  state  any  preference 


which  the  pursuers  had  for  payment,  or  any  ground 
on  which  the  trustee  was  bound  to  pay  thera  in  full. 
On  24th  January  1832,  protestation  was  put  up  for 
not  calling  the  summons.  On  the  Sist,  the  pursuers 
wrote  to  the  trustee's  Edinburgh  agents,  intimat- 
ing tbaX  the  object  of  the  action  was  solely  to  inter* 
rupt  prescription,  and  proposing  that  it  shouM  josi 
stand  orer.  This  was  declined,  as  the  estate  would 
thereby  be  prevented  from  being  wound  up  ;  and  on 
22d  February  1832,  defences  were  lodged,  pleading, 
that  the  action  was  incompetent  Thereafter,  the 
pursuers,  wrote  to  Messrs  M*£weo  and  Miller,  writers 
in  Dundee,  th«^  country  agents  for  the  trustee,  who 
were  also  agents  for  Mr  Morton,  the  second  heritable 
creditor,  stating  that  Captain  Scott,  the  first  heritable 
creditor,  was  willing  to  pay  the  pursuers*  debt,  in  or- 
der to  get  up  the  title-aeeds,  but  that  as  these  title- 
deeds  were  also  hypothecated  to  M'Ewen  and  Miller, 
as  agents  for  Mr  Morton,  their  consent  was  necessary, 
before  the  titles  could  be  delirered  up.  This  consent 
was  accordingly  given,  under ^the  qualification  that  it 
should  infer  no  liability  on  the  part  of  the  trustee,  and 
the  debt  was  accordingly  paid  by  Captain  Scott ;  but 
this  correspondence  was  not  communicated  to  the 
trustee's  Edinburgh  agents,  nor  was  any  ftirther  offer 
made  to  discharge  the  action,  which,  on  protestation 
being  again  put  up,  was  enrolled  by  the  pursuers,  and 
debated  on  the  preliminary  defence  before  Lord  Core- 
house,  on  14th  June  1832,  when  his  Lordship,. 

"  finds  the  action  as  laid  incompetent ;  sustains  the  first  preli- 
minary defence  pleaded ;  dismisses  the  action  as  incompetent 
accordingly,  and  decenis:  Finds  the  defender  entitled  to  ex- 
penses,'* &c. 

The  pursuers  reclaimed,  and  printed,  as  an  appen- 
dix to  their  reclaiming  note,  the  correspondence  with 
M^Ewen  and  Miller,  which  had  been  referred  to  be- 
fore the  Lord  Ordinary,  but  had  not  been  lodged  in 
process  till  the  reclaimingnote  was  boxed, — and  which, 
on  this  la^t  ground,  was,  on  8th  July  1832,  ordered  to 
be  withdrawn.  Thereafter,  on  llth  July  1832,  the 
pursuers  having  stated  that  they  could  not  proceed 
with  the  cause,  without  referring  to  the  correspon- 
dence, the  following  interlocutor  was  pronounced : 

'*  The  iiords,  of  consent,  recal,  in  hoe  statu,  the  interlocutor 
reclaimed  against ;  remit  to  the  Lord  Ordinary  to  allow  the 
writings  founded  on  hy  the  parties  to  be  produced  in  process,  to 
consider  the  effect  of  those  writings  on  the  pleas  of  the  parties, 
and  thereafter  to  proceed  as  to  him  shall  seem  just** 

The  writings  having  been  produced,  and  the  cause 
debated,  the  Lord  Ordinary,  on  14th  December  1832, 
pronounced  the  following  interlocutor  and  note : — 

"  The  Lord  Ordinary  having  considered  the  remit  from  the 
Court,  th^  writings  now  produced,  and  whole  process,  Finds  it 
no  longer  requisite  to  inquire  whether  the  action  was  competent 
or  not :  Dismisses  it  as  unnecessary,  and  decerns :  Finds  neither 
party  entitled  to  expenses. — Kote, — Both  parties  seem  to  be  in 
fauUi  tnd  considerable  expense  has  been  unnecessarily  incurred. 
The  pursuers  raised  their  action  for  the  sole  purpose,  as  they 
say,  of  stopping  prescription.  That  object  might  have  been 
obtained  simply  by  lodging  a  clsim  under  the  sequestration,  and 
if  the  clsim  had  borne  that  it  was  lodged  solely  for  that  purpose, 
and  that  the  cluimant  did  not  desire  to  be  ranked  on  the  seques- 
trated estate,  it  would  have  been  attended  with  no  risk.  But 
if  the  pursuers  chose  to  proceed  by  way  of  action,  it  was  incum- 
bentjon  (hem  to  have  called  the  representatives  of  the  bankrupt 
M  well  as  the  trustee,  and  the  libsl  should  not  have  coffclud^ 
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iguost  the  trastce  peifOiMlLj  for  th«  wbol^  debt*  interett,  vnd 

expenses.  On  tbe  othfr  band,  befpre  the  protestation  for  not 
in.«kuqg  was  put  up,  the  de})t,  principal  aqd  interest,  had  been 
paid  to  the  pursuers ;  there  was  no  occasion,  therefore,  for  going 
on  with  the  actfon,  and  It  ought  to  have  been  immediately  dis- 
cbsrired.  It  appears  from  the  correspondence,  that  the  pursaers 
did  offer  to  dtsciiarge  it,  but  under  a  qualification  or  exception 
Hbicb  tfaejr  had  no  interest  to  insist  in,  after  they  had  obtained 
pHjment  of  their  debt,  and  to  which  the  defender,  after  that 
CTcnt,  had  almost  as  little  intereitt  to  object,  'fhe  defender,  in- 
stnd  of  putting  up  his  protestation,  which  occasioned  the  de- 
fences to  be  giren  in,  the  record  to  be  completed,  and  the  oause 
to  be  debated,  ought  to  have  asked  a  simple  dischai]^.'* 

Tlie  defenders  reclaimed,  aod  pleaded — That  as  the 
action  was  clearly  incompetent,  there  was  notbinff  in 
the  correspondence  referred  to  to  deprive  them  of  their 
tight  to  expenses.    The  Court  adhere<}. 

First  Division. — Lord  Ordinary,  Corehouse. — Jet,  Dean  of 
FiiCtt]ty(Hope,)  and  J.  S.  More.— ^i^.  Deas — Parties,  and 
Brovo  &  Miller.  W.  S.,  Agepts.— Sir  W.  Scott,  Clerk.— [G. D.] 

26th  January  1833. 

N6. 147^— Moffat,  Purtuer^  v.  H|8  Creditohs, 

Defenders. 

Ossio  Bonoruro— CertiQcate — Held,  that  where  a  eeHifeate^  that 
the  pvriuer  ktu  been  Uberqted  on  a  tick  bill,  it  ex  facie  regular, 
the  Court  wiU  hold  that  the/act  it  correctly  ttated. 

It  was  stated  hv  the  creditors,  that  the  porsaer  had 
truly  never  been  m  jail  at  all,  having  been  liberated 
upon  a  sick  bill  within  an  hour  after  bis  apprehension. 
Bat  as  there  was  a  certi6cate  that  he  had  been  so 
liberated,  ex  Jade  regular,  the  Court  held  that  suffi- 
cient hoc  siatttf  and  ordered  the  condescendence  to  be 
answered. 

First  DiTision Jet,  Stark.— ^ft.  Milne [J.  rr.  7).] 

26M  January  1833. 
No.  148. — Park,  Pursuer,  v.  His  Creditors. 

Process — Cesaio  Bonorom — It  t's  competent,  even  in  revising  the 
onfwert  to  a  condescendence,  Iq  ttate  fpr  thejlrtt  timfi  <^  oj^c* 
flow,  that  all  the  ereditort  Aape  not  kfen  ealletf. 

In  the  revised  answers  to  the  revised  condesceuT 
dence,  it  was  for  the  jjrst  tin^e  9tated,  that  certain  per- 
lon^  who  were  alleged  .to  be  creditors  of  the  pursi^er, 
bad  not  been  called.  For  the  pursuer,  it  was  con- 
tended, that  such  an  objection  was  too  late.  The 
Court,  however,  appointed  the  pursuer  tp  call  then^. 

first  Division.-T-[J.  r,  Z).] 

26lh  January  1833. 

No.  l49.-rSiR  John  Hope,  See.,  Petitionersy  v,  John 
Russell,  C.  S.  Tutor  ad  litem  of  Sir  Thomas 
MoNCRiEFFK,  Bart. 

Sale— Entail — Sutute — Advertisements— 'CTyubr  an  Jci^Par^ 
liament  authorising  a  tale  of  an  entailed  ettate,  it  having  been  or~ 
dained  that  notice  vmt  to  be  gjiven  "  in  the  Edinburgh  Gazette, 
and  in  three  newtpapert,  once  thweek  at  leatt,  during  three  month  t 
prtmout  to  tuch  utUi**  and  regular  notice  having  been  given  pre^ 
twut  to  thejlrtt  attempt  to  tettin  1828,  but  not  before  a  tale  in 
1^92 — Seid,  thai  regular  advertitenuntt  were  required,  previout 
to  each  taie  or  atiempi  to  ttUi  and  ohterved,  thatjormer  trrkgtt* 
Mritiet  could  nof  be  received  as  preeedenit. 

Bjr  an  Ad  of  Parliament  passed  in  the  7th  and  8th 
of  Geo.  IV^  the  lands  of  Uankirk,  being  a  portion 
of  the  entailed  estete  of  Monerieffe,  were  vested  io 
the  petitioaen^  as  tniste^m,  fpr  the  purppie  of  bring- 


ing the  same  to  sale,  and  of  applying  the  price  in  pay- 
ment of  the  debts  contracted  by  the  late  Sir  David 
Moncreiffe,  the  heir  then  in  possession.  The  debts 
were  estimated  at  £26,420,  17.  2^.,  and  the  value  of 
the  said  lands  of  Dunldrk  at  the  sum  of  £i2,5lOL 
By  a  second  Act  of  Parliament,  it  was  ordained  that 
the  estate  of  Cappledrae  in  Fife  should  be  sold,  and 
lands  in  the  neighbourhood  of  Moncrieffe-house  pur? 
chased.  The  first  Ac)  contained,  in(er  alia^  this  pro^ 
vision : 

"  Notice  being  given  of  sycb  intended  tale  {i)  tbe  Edinburgh 
Gazette,  and  in  three  of  the  newspapers,  once  a-week  at  least, 
during  three  months  previous  to  spch  sale,  and  that  for  tbe  mos^ 
money  and  best  price  that  can  be  had  or  obtained  for  the  same." 

These  lands  werq  at  first  regularly  advertised  in 
terms  of  the  Act  of  Parliament.  Thereafter,  they  were 
twice  exposed  to  sale,  but  no  purchasers  appeared. 
Two  adjourned  sales  were  not  sidvertised  in  terms  of 
the  Act  of  Parliament.  The  Court  approved  of  the 
proceedings  on  8th  March  1828.  On  the  9th  April 
1828,  no  purchaser  having  appeared,  the  sale  was  again 
adjourned, — and  the  Coiirt,  on  ls|  July,  ai)thQrise4 
the  up^^'St  pipice  to  be  reduced  to  £13|000, 

The  lands  were  again  advertised  for  pale  on  1st 
November   1832,  but  LQr4  Aloncr^iff  reported  that 
the  adyertisiements  h(^d  b^en  omitted  to  be  inserted  iti 
a  pertain  Edinburgh  new^aper  (Observer),  fpr  two 
we^ks  during  Septembpr<«     Minutes  ai^d  answer?  were 
ordered,  in  Tfhich  th^  petitioners  maintained^ — That 
tbe  entailed  lands  having  been  once  regularjy  adver* 
ti894»  '^^  terms  qf  the  Act  of  Parlii^n^ent  un<j[er  which 
they  were  to  bp  sold,  was  ^ufficieqt ;  That  Recording 
to  the  words  and  spirit  of  the  Act,  it  was  not  neces- 
sary to  advertise  for  three  months  previous  to  each 
luccesviye  attempt  to  se]! :  That  the  substitute  heirs' 
of  entail  could  haye  no  ipterest  to  object  to  the  irre- 
gularity of  the  advertisements,  in  respect, — 1^,  That 
the  debts  for  which  the  lands  were  liable  greatly  ex- 
ceeded the  value  of  the  lands ;  and  2d,  That  the  lands 
of  Dunkirk  had  been  sold  to  trustees  for  behoof  o^ 
the  said  heirs  of  entail.    Answered — Every  heir  of 
entail,  even  the  60th,  has  a Ji/«  crediti,  and  an  interest 
to  challenge  any  contravention  by  the  heir  in  posses- 
sion, and  therehire,  every  iota  of  the  Ac{  of  i^arlia- 
ment  must  be  complied  with.     It  was  the  duty  of  the 
Court  to  see  that  ail  the  proceedings  were  l^^ly  car- 
ried through.    The  words  of  the  Statute  require  that 
certain  advertisements  shall  be  made  previohs  to  the 
sale  effected,  in  order  to  give  it  the  greatest  possible 
poUtcttv.     I  f  such  wes  not  the  meaning  of  the  Statute, 
It  wouIq  be  nngatery ;  for  one  course  of  regular  adver- 
tisements in  18^  would  then  validate  a  sale  in  1832 
(sqch  as  the  present),  though  the  intermediate  adver- 
tieements  had  been  irr^olar,  and  in  the  face  of  the 
Statute.    At  adyising, 

The  Lord  Juttiee-Cterk  nid,  they  mitst  abide  by  tbe  Act  of 
Paiiiaiiient  afoneV  Tbe  Court  could  not  sanction  any  deJMirture 
fiom  it.  The  power  and  duty  of  tbe  Court  was  embodied  in  tbe 
Actof  Parliament,  and  their  Iiordships  were  bound  to  see  it 
properly  exec4ted,  and  if  tbe  parties  did  not  proceed  by  it,  tbe 
sale  was  not  worth  a  straw.  What  was  the  use  of  a  Statute,  if  it 
could  be  evaded  ?  It  was  said,  one  irregularity  bad  been  com- 
mitted.  That  was  no  reason  why  a  second  should  be  allowed. 
Whether  it  was  prejudicial,  or  not  prejudicial  to  tbe  heirs  of  eit^ 
tail,  be  did  not  care.     Tbe  Statute  was  his  guide. 
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Lopd  Cringletie  ooncurred.  If  the  famdi  of  Dunkirk  were  not 
4eg«lly  sold,  »be  eredkors  might  mfterwards  interfere. 

The  Court  refused  to  approve  of  the  side,  and  re- 
Mttted  to  tlie  Lord  Ordinary  to  expose  the  lands,  tn 
terms  of  the  Act  of  Farlianent,  after  the  requisite 
^d^ertiseinents,  and  aooerding  to  the  interlocutor  of 
Court  (1  St  July  1828),  reducing  the  upset  price  le 

fis,eoo. 

Second  Diviwion.^ — Lord  Ordinary,  Moncreiff. — Jet.  Kesy. 

—if//.   Adam   Anderaon Thomas   G.    Mackay,  W.S.,  and 

/ames  Annan,  Agents. — Mr  Rolhind,  Clerk.^[J.  W,  H,] 

26th  Januart^  183S,. 

No.  I^O.-^Rev.  D«  M.  Gardiner,  &&,  Suspenders^  v. 
Mathew  Montoomerib,  RespondenL 

Curator  Bonis— Powers  of— Nobile  Officium — J  jMrty  hav* 
ing  been  in  the  habit  of  abating  a  certain  sum  of  rent,  under 
a  lease  to  two  of  her  relatives ;  and  hanng  fallen  into  dotage ; 
mnd  a  curafor  bonis  having  been  appointed,-^the  Court  refuted 
to  interfere  to  authorise  lite  curator  to  continue  the  abatement. 

By  a  trust-deed  and  settlement  executed  by  the  late 
John  Gardiner,  he  conveyed  in  liferent  to  his  widovr, 
Certain  houses  in  Gallowgate  and  Charlotte  Street  of 
Glasgow,  For  some  time  she  uplifted  the  rents  of 
these  houses  herself,  but  finding  that  inconrenient, 
and  being  desirons  to  drat*"  a  stated  sum  per  annum 
from  the  property,  without  any  claims  for  repairs  or 
other  deductions  demanded  by  tenants,  she,  in  1815, 
granted  to  the  suspenders,  who  had  an  eventual  tnte- 
rcfst  in  said  property  after  her  death  (one  of  whom 
was  nephew  and  heir-at-taw  to  her  deceased  husband, 
and  the  other  married  to  a  niece),  a  lease  df  these 
houses  during  the  whole  period  of  her  life,  in  con- 
sideration of  which  the  suspenders  became  bound 

''  to  make  payment  to  the  said  Mrs  Mary  Wright,  of  a  yearly 
rent,  or  tack-duty  for  ber  said  liferent  right,  of  £770  Sterling, 
St  two  terms  in  tbe  year,  Martinmas  and  Whitsunday,  by  equal 

Grtions,  beginning  the  first  payment  thereof,  being  £985,  at 
artinmaa  next,  for  the  balf«year  preceding,  and  ao  forth,  to 
continue  tbe  regular  payment  of  the  said  half  yearly  sum  of 
£SS5,  at  the  terms  aforesaid,  during  all  the  days  of  the  years  of 
the  lifetime  of  tbe  said  Mrs  Mary  Wright,  and  that  unburdened, 
and  without  any  deduction  for  any  claims  or  demands  against 
the  said  subjects  under  the  management  of  the  said  trustees,  for 
■nnuities,  teind-doty,  tuxea  of  all  descriptions,  clni|(eable  against 
the  landlord,  imposed,  or  which  may  be  imposed,  during  the  ex- 
istence of  these  presents,  property- tax  only  excepted." 

A  bond  was  granted  by  the  suspenders  in  simtlar 
terms  ;  and  during  tbe  time  of  tbe  property-tax,  £70 
per  annum  was  abated  by  Mrs  Gardioefr.  Tbe  £770 
was  paid  by  tbe  suspenders^  and  the  transaction 
yielded  them  about  £70  of  surplus  till  I82S)  when 
they  represented  that  house  property  bad  been  great- 
ly  depreciated,  and  Mrs  Gardiner  aoated  £35  per  an- 
num till  1830.  This  dodnction,  however,  was  always 
carefully  guarded  i^ainst  in  her  receipts  as  beiiig  to- 
luntarily  made.  In  May  1832,  Mrs  Gardiner  exhibited 
symptoms  of  dotage,  and  beoame  totally  unable  to 
manage  her  own  affairs,  and  the  Court  (on  theapplioa- 
tion  of  ber  neice)  appointed  the  reapendent  as  her 
atirtUor  boHte,  Having  demanded  the  full  rent  stipu- 
lated for,  he  was  met  by  a  suspension — in  which  the 
lessees  pleaded.  That  the  curator  came  into  the  situa- 
tion of  the  proprietor,  and  knew  the  abatement  which 
she  had  for  seven  years  been  in  the  habit  of  flAaking ; 
and  that  as  the  ^case  was  one  of  hardship,  tbe  Court 


should  authorise  him  to  contione  the  dedootion.  An* 
swered — The  curator  is  bound  to  manage  the  estate 
to  the  best  advantage,  and  must  charge  the  rent  sti- 
pulated for  in  the  tack.  It  is  not  for  the  interest  of 
the  estate  to  abate  any  of  the  rent.  The  snsoenders 
and  their  cautioners  are  perfectly  responsible,  and 
have,  during  several  previous  years,  drawn  a  large  pro- 
^fit.     From  the  great  age  of  Mrs  Gardiner,  it  is  not 

Srobable  that  the  suspenders  can  be  losers.     Lord 
loncreiff  reported  the  case  with  this 

«  ^oi#.— The  precedent  in  the  ease  of  Annand  v.  Grant, 
7th  March  1817,  renders  this  application  not  incompetent ;  but 
the  Lord  Ordinary  conceives,  that,  even  suppoaing  sufficieoi 

S round  to  be  shown  for  passing  tbe  bill,  it  can  only  be  done  un« 
er  tbe  powers  of  the  Court  The  present  case  h  materially 
different  from  that  of  Annand,  but  it  has  this  peculiarity  in  it 
favourable  to  the  suspenders,  that  here,  the  party  interested 
having  administered  her  own  estate  daring  many  years,  did  gmnt 
the  abatement  which  is  here  asked ;  and  though  no  doubt  she 
might  have  refused  to  do  so,  tbe  question  is,  whether  the  ad- 
ministration which  she  hers^  sanctioned,  may  or  may  not.  after 
she  has  become  incapable,  be  adopted  by  the  Court  ss  a  rule  for 
tbe  factor,  tbe  circumstances  being  admitted  to  be  tbe  same.  It 
does  not  seem  to  have  been  required  in  the  case  of  Annand,  that 
it  should  be  proved  that  the  tenant  was  unable  to  pay  the  rent." 

Lord  Justice-Clerk  should  like  to  have  the  cases  pointed  out 
in  which  the  Court  interfered  in  similar  circumstances.  The 
case  of  Annand  was  not  analogoss.  There  the  act  of  admi- 
nistration was  for  the  benefic  of  the  estate: 

Lords  Meadowbank  and  Cringletie  concurred,  and 
the  Court  refused  the  bill,  without  expenses. 

Authorities Annand,  7th  March  1817.     Peddie,  12th  De- 

cember  1822. 

Second  Division.— Lord  Ordinary,  Moncreiff. — Act,  Dean 
of  Faculty  (Hope).  — ^//.  John  Jardine.  —  Andrew  Fraser, 
W.S.,  and  Ro.  Rutherfurd,  W.S,,  Agents. — Mr  Ferguson, 
Clerk.— I  J.  ir.  H.] 

29th  January  1833. 

No.  )51. — James  Strwart,  Pursuer^  v.  Miss 
Margarbt  SxEWARr,  Defender. 

Contract — Onerous — Delivery — A  party  having  agreed  to  grant 
certain  considerable  provisions  in  favour  of  his  mother  and  supers, 
vfton  his  mother  agreeing  toconvey  to  him  the  whole  moveable  'pm" 
perty  vMch  the  might  dieposutsed  of,  andinpariicular,  all  that  she 
should  acfuire  through  the  detuh  ofherfetker;  the  eon  honing  in 
1814  executed  a  bond  in  terme  oftlut  ugreemeul ;  and  the  mother 
having  given  instructions  to  tlteir  mutual  agent  to  prepare  the 
counter  bond  by  her^  which  he  did  abovt  the  sume  time^  although 
it  was  not  executed  titt  1817,  when  U  was  deposited  with  the  mu- 
tual agent ;  and  the  mother  having  in  1824  executed  a  settlement 
revoking  the  last  mentioned  bowl,  and  also,  by  certain  tetlerSf 
conveyed  the  whole  jrroperty  included  in  the  bond  to  her  two 
daughters — Held,  L  That  the  deed  of  1817  wai  onerous,  and 
not  revocable  i  and  that  so  far  as  inconsistent  therewith,  the  deed 

.  of  1824,  and  letters  were  ultra  viree  and  reducible, — If,  That 
the  deed  of  1817,  having  been  depotHed  with  the  mutual  agent 
of  both  parlies,  mutt  be  held  to  be  a  delivered  deed, 

John  Stewart,  while  youiiget*  of  Crossmount,  and 
before  his  succeeding  thereto,  was,  in  1780,  married  to 
Jean  Mensies^  eldest  daughter  ef  Alexander  Mensies 
of  Bolfracks,  who  brought  him  a  portion  of  £iO§0 
Scots.  By  her  marriage^^ontract,  Mrs  Stewart  was 
provided  in  an  annuity  ef  4M  merks,  pesirictnble  to 
900  during  the  extstenoe  of  childraa  of  tbe  marriage, 
with  a  share  of  the  furnitai«,  allowance  for  mournings, 
Sec.    The  estate  of  'Ci>oi«fnouitt  was,  by  the  oontract, 
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seenred  to  tiie  heirS'iimle  of  cbe  marnBge ;  but  there 
was  no  prorision  made  for  the  yoanger  children.  Of 
this  marriage  there  were  two  Hont,  of  whom  the  pur* 
suer  WAS  the  eldett,  and  three  daiightera>  the  defen« 
der  and  sisters,  now  deceased* 

John  Stewart,  on  the  saccession  to  the  estate  open- 
ings to  him  in  1795,  executed  bonds,  proriding  his  wife 
in  an  additional  annuity  of  £l3,  6.  8.,  and  his  son  Neil, 
a  sum  of  £400  Sterling, — the  obligation  for  this  last 
som,  in  consequence  of  large  intermediate  advances  to 
him,  was  found,  at  John  Stewart's  death,  amongst  his 
papers,  cancelled.  In  1804,  John  Stewart  also  execated 
a  bond,  providing  £300  to  each  of  his  daughters,  but 
made  no  farther  settlement.  It  appeared,  however, 
from  letters  and  other  documents,  that  it  was  his  in- 
tention, in  consequence  of  a  large  moveable  succession 
having  opened  to  his  wife  by  the  death  of  her  father, 
IVf  r  Menzies  of  Bolfracks,  to  have  encreased  the  an- 
nuity to  Mrs  Stewart  to  £lOO,  and  his  daughters' 
provisions  to  £900  each.  John  Stewart  died  in  1812, 
leaving  considerable  debt,  and  no  moveable  property. 
The  estate  of  Crossmouot,  on  this  event,  devolved 
upon  his  eldest  son,  the  pursuer,  who  was  at  the  time 
abroad  with  the  army  in  Spain.  Upon  hearing  of  his 
father's  death,  he  expressed  to  Mr  George  Condio, 
writer,  Perth,  the  uonfidentittl  agent  of  the  family,  his 
willingness  to  fulfil  his  fathers  intentions,  fie  came  to 
this  country,  on  leave  of  absence,  for  a  short  time  in 
IS  13,  when  various  mutual  arrangements  took  place 
between  him,  his  mother  and  sisters ;  and  in  1814, 
the  pursuer  executed  a  bond  of  annuity  in  favour  of 
his  mother  for  £100,  and  a  bond  providing  £1000  to 
each  of  his  three  sisters,  bearing  interest  from  the 
date  of  it ; — his  mother,  Mrs  Jean  Menzies,  at  the  same 
time  agreeing  to  assign  to  him  her  fifth  share  and  in- 
terest in  the  succession  of  her  father,  Mr  Menzies  of 
Bolfracks,  which,  altogether,  amounted  to  £17,848, 
18s.  lOd.  The  relative  deed,  stipulated  for  on  the  part 
of  Mrs  Stewart,  had  been  prepared  at  the  same  time, 
as  was  proved  bv  the  scroll,  with  a  marking  in  the 
hand-writing  of  Mr  Condie,  the  family  ageut,  as  being 
'*  draft  deed  of  settlement,  Mrs  Stewart  of  <Jross- 
mount,  1814."  This  deed,  however,  was  not  execut- 
ed until  16th  September  1817.  It  was  termed  a  deed 
of  settlement  by  Mrs  Stewart,  and  proceeded  upon 
the  narrative  of  the  deed  of  settlement  of  her  father, 
Mr  Mensies  of  Bolfracks,  and  on  the  narrative  that, 

*'  farther,  considering  that  Captain  James  Stewart  of  the  B2d 
regiment  of  foot,  now  at  Crossmouni;,  my  eldest  son,  did,  upon 
the  24th  February  1814,  execute  in  my  favour  a  bond  of  annuity, 
containing  a  liberal  provision  for  me  during  all  the  days  of  my 
lifetime,  and  has  also  given  up  to  me  the  use  of  the  stocking  on 
the  parks  of  Crossmount,  now  occupied  bvme,  on  condition  that 
I  should  execute  the  deed  underwritten  :  Therefore,  and  in  im- 
plement of  that  agreement,  and  for  the  love,  favour,  and  affection 
which  I  have  and  bear  for  the  said  James  Stewart,  and  other 
onerous  caaset ;  and  considering  that  be  has  also  executed  a  bond 
of  provision  in  favour  of  Isabella  Stewart  now  Menzies,  spouse 
of  Captain  James  Menzies  of  the  royal  Perthshire  militia,  and 
IVIargaret  and  Jean  Stewart,  his  sisters,  containing  liberal -settle- 
ments upon  them,  in  regard  his  father,  though  be  intended  to 
encrease  the  provisions  in  their  favour,  contained  in  a  bond  exe- 
cated by  him  the  6eh  Jiiae  1804,  had  not  done  so  in  his  own 
hletioie.'* 

Mrs  8cewarl,  therefore,  assigned,  disponed  and  con- 
veyed to  the  pursaer^  and  thd  heirfe  of  hift  body ;  whom 


failing,  to  his  assignees,  not  only  all  the  means  and 
eftate  that  tboold  pertain  to  her  at  her  death,  bnt 
also 

"  my  share  of  all  and  sundry  debts  and  sums  of  money,  heritable 
aiid  moveable,  that  were  addebted,  resting  and  owing  to  my  said 
fkther  at  the  time  of  his  death,  by  bonds,  heritable  and  moveable, 
bills,  tickets,  accoants,  or  any  other  manner  of  way  whatsoever^ 
and  to  which  1  have  right,  on  the  death  of  the  aurvtvor  of  my 
aaid  sisters,  in  the  disposition  of  moveables  and  nomination  of 
executors  in  part  before  narrated." 

This  deed  remained  in  the  custody  of  Mr  Condie, 
who  was  agent  for  all  the  parties,  holding  at  the  same 
time  a  commission  for  the  management  of  the  pur- 
suer's estate  and  affairs,  while  abroad  with  his  regi- 
ment. During  his  absence,  Mr  Condre  drew  the  rents 
of  the  estate,  and  paid  the  annuity  to  Mrs  Stewart, 
and  the  interest  under  the  bond  of  provision  to  the 
pursuer's  sisters.     Miss  Ann  Menzies,  the  survivor  of 
Mrs  8tewart*s  unmarried  sisters,  in  1823,  anticipated 
the  distribution  of  the  Bolfracks  executry  funds,  by 
paying  a  fiPth  part  thereof  to  each  of  her  sisters,  retain- 
mg  still  the  liferent  of  the  share  of  her  sister  Margaret 
Menaies,  who  had  died  intestate.    Mrs  Stewart  ob- 
tained her  part  without  the  knowledge  of  the  pur- 
suer, and   she  deposited   in   bank   £2569,  15.  9.  in 
liferent  to  herself,  declaring  the  nplifting  of  the  prin- 
cipal to  be  subject  to  the  consent  of  the  pursuer.   She 
lent  out  £lOOO  on  heritable  security,  to  herself  in 
liferent,  and  the  pursuer  in  fee ;  and  there  was  subse- 
quently lent  out  to  Mr  Smith  of  Methven,  £500  on 
bill,  in  favour  of  the  defender,  Margaret  Stewart,  and 
her  sister  Jean,  now  deceased,  alleged  to  be  money 
forming  part  of  the  Bolfracks  executry,  and   £200 
also  of  that  executry  advanced  on  bill  by  Mrs  Stew- 
art to  her  grand-daughter,  Mrs  Jean  Monzies  and  her 
husband,    Hodnev  Mylius.     Bnt  the  defender  alleged 
this  last  to  have  oeen  indorsed  in  her  and  her  sister's 
favour  by  their  mother.     At  Mrs  Stewart's  death  in 
1827,  it  was  found  that  she  had,  in   1824,  executed 
anothei  settlement,  revoking  the  deed  of  1817,  except 
to  the  extent  of  £S000,  and  leaving  the  whole  of  her 
effects  to  her  surviving  daughters,  Margaret  and  Jean,' 
and  her  son  Neil  Stewart.  Mrs  Stewart  had  also  sub- 
sequently, by  letters  addressed  to  her  two  daughters, 
conveyed  de  presenii  to  them,  her  household  fornituret 
books,  plate  and  linen  in  the  house,  in  her  own  occu- 
pancy, declaring,  that  though  she  continued  to  pay 
the  rent,  she  had  no  right  to  the  furniture  and  other 
effects.     It  appeared  that  Mrs  Stewart  owed  debts  to 
the  amount  of  above  £1000,  chiefly  for  household  ex- 
penditure during  the  latter  years  of  her  life,  and  for 
oash  advanced  to  her  by  her  agent.     In  these  circum- 
stances, the  pursuer  brought  the  present  action  against 
his  sisters,  Margaret  and  Jean  Stewart,  to  set  aside  the, 
settlement  executed  by  his  mother  in  1824,  the  let- 
ters givii^  over  her  furniture  and  other  effects,  and 
also,  for  recovery  of  the  money  lent  to  Mr  Smith,  and 
the  advance  to  Mylins,  as  formmg  part  of  the  Bolfracks 
executry,  embraced  by  the  conveyance  in  his  favour 
in  1817,  and  for  count  and  reckoning  as  to   those 
funds,  maintaining,**!.  That  the  defenders  could  not 
foiuid  npon  the  settlement  of  1824,  nor  repodiate 
that  of  16  i  7,  which  had  been  executed  in  implement 
of  the  arrangistiient  of  18)4,  whereby  both  they  and 
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their  mother  were  largely  benefited. — II.  That  the 
deed  of  1824»  and  the  other  documents,  were  redu- 
cible, as  being  at  Tariance  with  the  unchallenged 
deed  of  1817»  and  infraudem  of  the  rights  thereby 
acquired  by  the  pursuer; — and  III.  That  the  defenders, 
as  introroitters  with  their  mother's  estate,  shoiild  ac- 
count to  him,  with  rDgard  to  the  Bolfracks  executry, 
and  refund  the  sums  lent  to  Smith  and  Mylius.  The 
defender,  Mrs  Margaret  Stewart,  for  herself,  and 
as  representing  her  sister  Ji^an,  now  dead,  pleaded — 
I.  That  the  deed  of  1817  being  a  gratuitous  mortU 
causa  deed,  was  revokable,  i^nd  was  effectually  re- 
yoked  by  that  of  1824.— II.  That  the  deed  of  1817 
was  never  delivered,  and  therefore  was  also  reyoVable. 
r— III.  That  Mrs  Stewart  had  at  ^ny  rale  power  to 
dispose  of  £500 ;  and  the  conveyances  to  the  fqrniture 
and  the  debt  of  ^Mr  Myliqs,  were  valid  and  effectual. 

The  Lord  Ordinary,  on  20tb  Noveinber  183'^  pror 
nounced  this  interlocutor  and  note : — 

• 

**  Haying  considered  the  record,  and  ths  wrfts  prodnce^*  and 
heard  parties*  procurators,  and  thereafter  considered  the  revised 
cases  for  the  parties.  Finds,  that  the  deed  of  settlement,  bearing 
date  the  28th  day  of  September  1824,  executed  by  the  late  Mrs 
Jean  Menzies  or  Stewart,  mother  of  the  parties,  and  the  two 
letters  bearing  to  be  written  by  her  of  the  dates,  respectively,  of 
the  8th  Msy  1826,  and  18th  July  18*26,  in  so  far  as  the  said  deed 
and  letters  are  inconsistent  with,  and  express  or  import  a  reyor 
cstion  or  alteration  of  the  deed  of  settlement,  executed  by  the 
said  Mrs  Jean  Menzies  or  Stewart,  of  date  the  16th  day  of 
September  1817,  were  uiira  pvret  of  her  the  maker  thereof,  and 
are  liable  to  reduction  at  the  instance  of  the  pursuer  of  this  ac- 
tion :  Reduces  the  same  accordingly,  and  4«cenis,  without  pre- 
judice to  the  effect  of  the  said  deed  and  writings  in  other  respects: 
Finds,  that  the  other  writs  called  for,  and  produced,  are  also 
lidble  to  reduction,  in  so  far  as  it  can  be  shown  that  they  operatp 
in  defraud  o^  the  pursuer's  right,  under  the  said  deed  of  I6tb 
September  1817 :  But,  in  respect  that  the  effect  of  these  last 
mentioned  writs  depends  essentially  on  certain  matters  of  fact, 
as  to  which  the  parties  are  at  yariance,  Appoints  parties*  procu- 
rators to  be  farther  heard  as  to  the  mode  m  which  such  matters 
of  fact  may  be  ascertained :  Finds,  that,  quoad  ultrot  the  cojtint 
and  reckoning  between  the  parties,  under  the  conclusions  of  the 
summons  to  that  effect,  must  proceed  on  the  principles  above 
laid  down ;  but,  before  farther  answer,  appoints  the  cause  to  be 
called. — ^o<r.— rTh,e  Lord  Ordinary  is  of  opinion — 1.  That  the 
narrative  of  the  deed  of  1817,  executed  by  Mrs  Stewart,  unre- 
duced and  unchallenged,  is  conclusive  of  the  fact,  that  it  was 
executed  in  implement  of  an  onerous  agreement  to  grant  it,  on 
the  considerations  specially  set  forth  ;  and  that  from  its  nature, 
scope,  and  terms,  it  was  irrevocable :  2.  That  though  it  were 
competent  to  look  to  the  draft  of  that  deed,  or  the  previous  cor- 
respondence, neither  are  at  all  inconsistent  with  the  yery  probable 
fact  of  a  verbal  agreement,  while  the  pursuer  was  at  Crossmount 
in  1813-14,  in  conformity  to  the  narrative  of  the  executed  deed  : 
3.  That  the  whole  transaction  bears  the  strongest  marics  of  oner- 
osity,  not  impaired  by  the  liberal  spirit  in  which  the  pursuer 
acceded  to  the  proposal  of  the  agent,  and  jcommon  friend  of  the 
family,  Mr  Condie :  4.  That  the  calculations  of  the  defender, 
for  showing  the  contrary,  arc  manifestly  fallacious,  being  founded 
on  erroneous  data,  and,  at  any  rate,  making  no  account  of  the 
risk  of  great  loss  incurred  by  the  pursuer,  and  taking  very  slight 
notice  of  the  advance  of  annuities,  and  the  obligation,  utider  the 
risks  and  embarrassments  connected  with  it,  to  give  the  mother 
and  sisters  the  means  of  living  respectably  during  many  years, 
when  otherwise  they  would  have  had  no  adequate  means :  5. 
That  the  deed  of  1817  roust,  from  its  nature  and  terms,  and 
from  the  circumstances  under  which  it  was  executed,  be  consi- 
dered a<  having  been  deliveredi  when  deposited  in  the  bands  of 
Mr  Condie,  the  known  agent  of  the  pursuer,  tbovgk  he  was  also 
the  agent  of  Mrs  Stewart.  After  the  case  of  Ramsay  e.  MaolCj 
this  surely  follows  a/9r/ion.     The  deed  here  was  in  the  bands 


of  the  same  persop,  (he  agpnt  of  bqth  parties,  who  held  the  bonds 
of  promion  in  consideration  of  which  it  was  executed.  But 
the  Lord  Ordinary  does  not  think  that  the  case  essentially  de- 
pends on  this  point  The  Lord  Ordinary  thinks  the  presumptive 
evidence  very  strong,  that  the  draft  of  the  deed  of  settlement 
by  Mrs  Stewart,  was  prepared  before  the  bonds  of  provision 
were  signed  by  the  pursuer ;  but  though  the  fact  were  taken  to 
be  Qtherwise,  it  appiears  to  bin^  to  be  very  little  material :  ^ 
He  sees  no  evidence,  that  the  ified  of  1824  ever  was  made  known 
to  the  pursuer,  till  after  Mrs  Stewart's  death  ;  but  this,  also, 
he  thinks  very  unimportant  Finally,  considering  the  liberal 
manner  in  which  the  pursuer  voluntarily  took  so  much  haiard 
and  loss  on  himself  for  the  comfort  of  the  family,  and  the  cir- 
eumstances  under  which  the  action  ia  brought,  the  Lord  Ordi- 
nary  thinks  that  he  has  been,  in  general,  guarded  and  abstinent 
in  his  language,  and,  in  the  defender's  view  uf  the  original  tranfu 
action,  great  forbearance  would  be  due  on  her  part.  If  it  hud 
appeared  to  the  Lord  Ordinary  that  the  case  essentially  depended 
on  any  matters  of  fact  in  dispute  between  the  parties,  he  would, 
of  course,  have  disposed  of  it  in  a  different  manner.  His  judg- 
ment  proceeds  on  the  case  of  law,  which,  he  is  of  opinion,  neces- 
sarily arises  froni  the  facts  adpiitted  on  the  face  of  the  record, 
and  appearing  froni  the  writs  produced.** 

THe  defender  reclaimed,  a;id  at  adyisingy 

Lord  Balgray, — I  concur  in  the  interlocutor.  Mr  Stewart's 
undertaking  was  one  of  ver)'  considerable  amount  and  risk,  con- 
sidering what  might  occur  in  regard  to  the  estate.  Hie  deeds 
received  the  most  n^ature  deliberation  of  the  man  of  business ; 
^nd  I  am  glad  to  see  that  it  did  so:  And  this  gentleman  most 
fiiiriy  and  honourably  paid  the  annuities  tp  bis  mother  and  sisters 
dt|ring  the  time  he  was  abroad ;  and  when  he  came  back  from 
the  service  of  his  country  in  1817,  this  deed  was  executed.  I 
am  glad  to  see  such  an  interval,  as  it  shows  it  was  deliberately 
gone  about  I  think  it  was  an  onerous  and  a  fair  deed,  and  that 
no  good  plea  has  been  set  up  against  it  I  think  the  lady's  right 
was  mistaken  when  she  (bought  she  could  alter  it 

Lftrd  Qitliet. — I  would  look  to  the  correspondence  of  parties, 
to  explain  a  deed  that  was  doubtful  in  its  meaning ;  but  cannot 
see  the  smallest  ambiguity  about  this  deed,  in  so  far  as  it  impoits 
to  be  onerous.     I  am  quite  clear  it  was  an  onerous  deed. 

Lofd  President  concurred,  and  the  Conrt  adhered. 

First  Division.— Lord  Ordinary,  Moncreiff. — Act.   Forsyth 

aiid  P.  Robertson Alt,  Jameson  and  Graham  Bell. — Wuther- 

spoon  &  Mack,  W.S.,  and  C  &  D.  Stewart,  S.S.C.,  Agents. 
— S.  Clerk [J.  W.  /).l 

Slst  January  1833, 

No.  152. — Jamrs  Lockhart,  Advocator,  v.  Joiiw 
Catucart^  Respondent. 

Landlord  and  Tenant — Clause — Lease— //i  a  leau  'of  a  rabbit 
warren  and  farm,  it  having  beenprovided,  that  the  landlord  tkttuld 
piUf  for  the  Mloek  of  rabbits  at  the  Aiartiutnatwhen  the  tease  expired^ 
or  that  it  should  be  in  his  opfian  to  allow  the  tenant  to  ktil  till  the 
\st  Marphf  reserving  as  tnany  as  the  landlord  should  require  as  a 
breeding  stock,  for  which  ttte  tenant  should  be  jMud  aec*»rding  to 
valuation  ;  the  landlord  having  intimated  in  October,  prior  io  the 
expiry  of  the  lease,  that  the  tenant  might  go  on  kilting' tUt  \st 
3/arch  i  and  the  latter  having  done  so ;  and  then  brought  action 
against  the  landlord  Jbr  the  value  of  rabbits  in  the  warren  at  that 
date  at  a  breeding  stoch^Held,  that  the  landlord  was  not  Uakte, 

The  respondent,  by  missive  letter,  <)A^ed  19th  Oc- 
tober 1824,  made  oiler  to  the  advocator  of  a  lease  of 
the  farm  of  Torrs,  and  rabbit  warren  thereon,  for  19 
years  from  and  after  Martinmas  1819.  The  missive 
contained,  inter  alta,  the  following  prorisions : 

<*  You  shall  have  a  break  in  your  lease  in  your  favour  at  the 
end  of  the  first  five  years,  upon  giving  the  proprietor  six  months' 
notice,  in  writing,  of  jfmr  intention  of  ayauing  yourself  of  auch 
break :  That  the  rsnt  aball  be  i£IOO  Sterling  in  money,  payable 
at  the  tern  of  MartinnaM  yearly—the  firat  term's  payaiieat  being 
at  Martinmas  \BSt5,  and  thersalUr  yearly  and  tenuly ;  and  yo« 
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iball  pay  ne  nmiudly  800  dosen  of  mbliit-tkiiiiv  killed  in  proper 
season,  and  in  a  warren-like  oMnner,  and  the  same  shall  be  the 
fair  average  of  the  whole  quantity  killed ;  and,  if  yea  wish  it,  I 
sball  not  object  to  the  first  term's  payment  in  skins  being  de^ 
layed  to  Candlemas  1826,  and  therMKer  to  be  paid  yearly  and 
tmnly ;  and  yon  shall  farther  engajre  to  take  the  rabbits  upon 
the  farm  at  MartinBUui  first*  aeoording  to  the  valuation  of  men 
matoaUy  chosen,  you  having  the  right  to  nominate  the  one  valu- 
ator, Mr  Cunningham  the  other ; — in  the  event  of  these  raluators 
not  agreeing,  they  are  to  name  an  orersman,  whose  valuation  is 
to  be  final ;  but  should  the  valuators  not  agree  in  the  choice  of 
tn  otrercman,  and  that  it  shall  be  neecs<qiry  to  apply  to  the  Sheriff 
to  name  one,  you  engage  to  abide  by  the  award,  and  to  pay,  at 
Martinmas  next,  the  market  price  for  the  quantity  so  fixed  ;  and 
the  market  price  shall  be  ascertained  from  what  Messrs  Mounsey 
and  Richardson  ^re  willing  to  give  for  them :  That  the  said 
valuation  «ha1l  extend  to  the  whole  stock,  both  these  for  killing 
and  to  be  kept  for  a  breeding  stuck ;  at  the  same  time,  you  shall 
paj  Is.  6d.  per  dozen  for  the  whole  carcasses  of  the  stock  thus 
nlued.** 

After  certain  stipalationfi  in  regard  to  the  hooses 
and  fences,  there  occurred  thiii  clause  t 

*'  And  I  hereby  engage  to  pay  you  for  all  the  rabbits  left  upon 
the  farm  at  your  removal,  at  the  vAiiiation  of  men  mutually  chosen, 
the  value  of  the  skins,  to  be  ascertained  by  what  they  can  then 
be  sold  for — the  carcasses  in  the  same  manner ;  or  it  shall  be  in 
my  option  to  allow  you  to  the  first  of  March  to  kill  and  market 
Tour  stock ;  you  ahall  have  the  use  of  the  dwelling-house  in  that 
case,  free  from  rent,  to  the  term  of  Whitsunday ;  but  1  reserve 
a  right  to  as  many  rabbits  as  I  may  consider  requisite  for  a  breed- 
ing stock,  paying  you  for  the  same  at  the  valuation  of  men  mu- 
tiially  cboaen^&e  skins  and  carcasses  to  be  valued  at  the  same 
rate  ss  the  ochera.** 

The  advocator  accepted  of  thie  oflTer,  and  entered 
into  pOMession  at  the  above  term  of  Marti  nmaa  1819, 
—at  which  period  the  rabbits  were  valued  in  terms 
of  the  niiBsive,  and  the  price  fixed,  being  £301,  15s., 
was  paid  by  the  advocator  to  the  retipondent.  The 
advocator  continued  to  possess  the  lands  till  1824, 
when  he  resolved  to  take  the  benefit  of  the  break  in 
toe  lease  at  Martinmas  of  that  year.  On  29th  Octo* 
ber  previoun,  the  respondent  addressed  a  letter  to  the 
advocator,  wliieh  contained  the  following  passage : 

**  In  consequence  of  the  conversation  I  had  with  you  yester- 
dsy,  I  think  it  necessary  to  inform  you,  that,  in  virtue  of  the 
power  I  reserved  in  your  missive,  of  either  taking  the  rabbits 
upon  Laigh  Torrs  by  valuation,  or  allowing  you  the  house  and 
the  right  to  kill  your  stock  until  the  1st  of  March  next,  I  there- 
fore  intimate  to  you,  that  you  shall  have  the  house,  or  suc|i  part 
of  it  as  you  require,  until  the  Ist  of  March.  As  you  appear  to 
have  obtained  legal  advice,  that  the  clau<«e  above  mentioned  does 
not  oblige  yoa  to  kill  your  rabbits,  therefore,  you  have  a  right 
to  insist  upon  my  taking  them  by  valuation ;  you  will,  of  coarse, 
act  as  yon  think  proper,  but  I  have  to  intimate  to  you,  that  I 
will  do  the  same,  and  secure  myself  against  any  quibbling  at- 
tempt of  this  sort.  I  gave  you  the  right  to  renounce  your  lease 
under  the  above  conditions,  and  I  shall  certainly  not  allow  you 
to  depart  from  the  agreement  entered '  into ;  if,  therefore,  you 
do  not  immediately  give  me  satisfaction,  both  as  to  the  payment 
of  the  rent»  and  conditiona  of  the  lease,  I  sball  hypothec  the 
crop/* 

No  farther  communication  seemed  to  have  taken 
place  between  the  parties ;  and  the  advocator  proceed? 
ed  to  kill  the  rabbits  down  to  1st  March  1825,  when 
be  finally  left  the  lands.  On  the  1 1th  of  March,  he 
presented  a  summary  application  to  the  Sheriff  of 
Wigtonshire :  which,  aner  narratiog  the  above  cir<p 
carostances,  and  that  there  was  ar^msiderable  number 
of  rabbits  left  in  the  war ren  for  a  breeding  stock,  con- 
cluded for   authority  to  have  a  valuation  put  upon 


them,  and  for  decree  against  the  respondent  for  the 
amount.  In  support  of  this  application,  it  was  eon- 
tended,  That,  under  the  fair  meaning  of  the  missives, 
the  landlord  was  bound  to  pay  for  whatever  breeding 
stock  was  left  in  the  warren.  The  respondent,  on  the 
other  hand,  maintained,  That  the  reservation  was  one 
entirely  in  his  favour,  giving  him  an  option,  either  so 
to  pay  for  a  breeding  stock,  or  to  allow  the  tenant 
to  kill  the  rabbits  till  Ist  March ;  and  having  intimat- 
ed tlifit  he  had  adopted  the  latter  alternative,  and  tlio 
tenant  haying,  in  consequence,  continued  to  kill  till  Ist 
March,  no  claim  lay  at  his  instance  against  the  land-^ 
lord. 

The  Sherifl^-substitute,  on  2Sth  April  1830,  pro- 
nounced this  judgment  s 

**  Having  considered  this  process,  and  closed  record.  Finds, 
that  by  the  missive  founded  on,  the  proprietor  enjoyed  the  op- 
tion, either  of  taking  the  rabbits  left  on  the  farm  at  a  valuation, 
or  of  allowing  the  tenant  to  the  1st  of  March,  to  kill  and  market 
his  stock :  Finds,  that  the  proprietor's  letter  of  29th  October 
1629,  intimating  to  the  tenant  that  he  should  have  tbe  use  of  the 
bouses  to  the  Ist  of  March  to  kill  his  stock,  was  a  sufficient 
notice  that  the  proprietor  did  not  mean  to  avail  himself  of  the 
option  of  taking  the  rabbits  at  a  valuation :  And,  in  respect  the 
right  reserved  by  the  proprietor  in  tbe  missive,  to  as  many  rab- 
bits as  he  might  consider  requisite  for  a  breeding  stock,  not  being 
an  obligation  imposed  on  him,  but  a  reservation  in  his  fai-our, 
which  he  was  free  to  exercise  or  not,  the  Sheriff-substitnte  is  of 
opinion,  that  the  non-exercise  of  tbia  reserved  power  cannot 
give  the  tenant  any  claim  against  tbe  proprietor :  Therefore, 
dismisses  the  petition,  and  finds  the  petitioner  liable  in  expenses 
of  process,  of  which  allows  an  account  to  be  given  in,**  &c. 

This  interlocutor  having  been  adhered  to,  upon  ad- 
vising a  petition  with  answers,  on  4th  June,  the  advo- 
cator appealed  to  the  Sheriff,  who,  on  Sd  September 
1830,  pronounced  the  following  interlocutor  and 
note  :-^ 

"  Having  considered  the  appeal  of  the  pursuer.  No.  12,  and 
whole  process,  the  Sheriff-Hubstitute,  as  advised  by  him,  dis- 
misses tbe  appeal,  and  adheres  to  the  interlocutor  appealed 
against. — Note. — The  missive  of  lease  has  been  correctly  con- 
strued by  tbe  Sheriff-substitute;  the  pursuer  has  not  stated  oi^ 
the  record,  that,  subsequent  to  the  receipt  of  the  letter  of.29ch 
October  1829,  be  abstained  from  killing  any  particular  number 
of  rabbits,  in  order  to  leave  a  breeding  stock;  and,  at  all 
•vents,  even  according  to  the  legal  advice  vhich  he  says  he  re- 
ceived, be  was  i|ot  entitlad  to  act  on  the  faith  that  the  landlord 
was  to  pay  for  a  breeding  stock,  without  first  calling  upon  him 
to  say  whether  he  required  any,  and  what  number,  for  that  pur* 
pose.  The  landlord  could  not  be  understood  to  exercise  the 
option  allowed  him  by  the  roisaive,  of  obliging  tbe  tenant  to  leave 
a  breeding  stock,  until  be  declared  the  number  which  he  con- 
sidered *  requisite*  for  that  purpose ;  and  it  nu^t  be  held,  that 
the  tenant  tailed  to  take  the  steps  pointed  out  on  page  14th  of 
the  replies,  only  because  be  was  satisfied  that  the  landlord  did 
not  intend  to  reserve  a  breeding  stock,  under  the  conditions  of 
the  clause  in  question. * 

The  cause  was  then  brooglit  into  Court  by  advo- 
cation, when  the  same  pleas  were  repeated.  The 
Lord  Ordinarvi  on  2Sd  November  183v,  repelled  the 
reasons  of  advocation,  remitted  simpliciter  to  the 
Sheriff,  and  found  the  advocator  liable  in  expenses. 
The  advocator  reclaimed, — and  at  advising. 

Lord  Bmlgray, — I  have  no  difficulty  in  this  case  at  all.  It  is 
not  in  our  power  to  alter  the  terms  of  agreements  which  parrica 
enter  into — and  the  agreement  here  is  perfectiv  clear.  I  think, 
moreover,  that  it  was  a  very  proper  one.  This  warren  is  let 
for  five  years  from  Martinmas  1819.  Now,  the  proper  hunting 
season  of  rabits  is  from  Martinmas  till  March ;  the  skiua  alter 
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that  being  of  little  or  no  wlue.  Tbii  teiwiit  enters  to  _ 
fiion  at  A£utinmas  1819,  so  that  his  &th  year's  hunting  season 
ended  at  Martinmas  1824,  and  he  had  no  right  to  kill  a  single 
rabbit  after  that  day.  But  the  landlord  says,  I  will  take  the 
stock  off  your  bands  at  IMartinmas  1824 ;  or  in  the  option  of  roe, 
the  landlord,  I  may  allovr  fou  to  go  on  and  kill  till  Ist  March 
following,  the  marketable  stock,  and  yon  shall  have  the  house 
till  Whitsunday,  and  he  intimates  to  the  tenant  that  he  has 
adopted  the  latter  alternative ;  who,  accordingly,  does  go  on  till 
1st  March,  killing  as  many  of  the  rabbits  as  be  chose.  This 
is  very  analogous  to  what  takes  place  in  sheep  farms,  where 
it  is  frequently  stipulated  that  the  landlord  shall  have  a  right 
to  take  the  stock  at  a  valuation  at  the  end  of  the  lease.  The 
landlord  very  often,  in  such  cases,  makes  a  reservation  of  this 
kind,  that  he  shall  be  entitled  to  the  stock,  if  he  gives  tlmeous 
notice  of  his  intention  to  take  it,  and  if  he  does  not  give  timely 
notice,  the  tenant  is  etiticled  to  sell  the  slock  as  be  chooses. 
Mr  Cathcart  certainly,  I  think,  should  have  been  more  explicit 
in  the  terms  of  his  letter,  but  I  think  the  meaning  is  plain. 

The  other  Judges  concurred,  and  tlie  Court  adhered. 

First  Division. — Lord  Ordinary,  Fullerton. — Act,  Skene, 
Alarshall.— ^/t.  Keay,  More. — James  Wemyss,  W.S.,and  John 
Kermack,  W.S.,  Agents.— Sir  W.  Scott,  Clerk.— [/.  IK  D,] 


^\ it  January  1833. 

No,  153. — Andkbw  Scott,  Rnisevy  r.  The  Fipb 

Bakk,  &c«,  Claimants, 

Preference — Lien -» Hypothec — Principal  and  Agent — Terce— 
Tutor-— Remuneration — Circumtlancet  in  which  a  a  party,  who 
held  advanced  a  sum  to  relieve  certain  goods  belonging  to  the  estate 
of  a  deceased  parly  from  a  writ  of  extent,  in  order  that%  by  their 
sale  f  which  took  place  accordingly  J  t  the  winding  up  of  his  affairs 
might  be  facilitated,  wasfoutui  entitled,  in  a  inuUiplepoinding  in 
which  the  fund  in  medio  was  the  proceeds  of  an  heritable  bond 
Monging  to  the  estate,  to  be  preferred  for  the  unpaid  balance  of 
the  advance-^  Held,  I,  That  the  widow  of  a  party  infeft  on  an  heri- 
table bond,  havifig  been  kenned  before  the  sale  of  the  property  / 
and  the  sate  having  proceeded  without  consulting  her, — it/as 
entitled  to  have  her  terce  calculated,  without  deduction  of  the 
expenses  of  sale  and  disposition, — //.  An  uncle,  acting  as  tutir- 
at-law  to  his  niece,  and  employing  a  country  factor  and  a  town 
agent,  who  were  paid  from  the  estate,  held  not  entitled  to  any  re- 
eompencefor  alleged  trouble  or  expenses  in  the  management, 

James  Swayne,  collector  of  taxes  and  agent  for  the 
Fife  Bank  at  Kirkaldy,  died  in  1821,  indebted  to  the 
Bank  inabout  £22,000,  and  leaving  a  child,  Mary  S^ittal 
Swayne,  whose  uncle,  George  Swayne,  was  appointed 
her  tutor-at-1aw.  He  employed  under  him  James 
Petty,  as  agent,  to  manage  Miss  Swayne's  aflBnirs.  The 
Bank  brought  an  action  against  George  Swayne,  in 
which  an  interim-decree  of  constitution  for  £5000  was 
pronounoed  in  November  1822.  In  1.B24,  a  compromise 
was  entered  into,  by  which  the  Bank  became  sole  trus- 
tees over  James  Swayne's  estate,  and  entitled  to  rank 
on  it  for  the  full  sum  claimed  by  them,  upon  the  con- 
dition of  paying  the  previous  expenses  of  management, 
incurred  by  the  tutor-at-Iaw,  out  of  the  estate.  The 
Bank  ceased  to  do  business  in  1825.  Drummond,  the 
claimant,  was  appointed  cashier,  to  wind  up  the  Bank's 
affairs,  and  obtained  decree  in  the  original  action  in  1830. 
James  Swayne  was  creditor  in  an  heritable  bond  for 
£1500  over  the  lands  of  Haugh,  for  money  advanced 
out  of  the  funds  of  the  Bank.  Full  payment  was  not 
obtained ;  but  a  discharge  was  transmitted  to  Petty, 
formerly  agent  on  James  Swayne's  estate,  and  after- 
wards agent  of  the  widow,  for  her  signature*  He  trans- 
mitted it  to  Scott,  her  agent  in  Edinburgh,  who  had 
acted  also  as  agent  in  some  law  proceedings  for  behoof 
of  James  Swayne's  estate,  who  obtained  her  signature 
and  payment  of  about  £U00  from  the  debtor,  in  lb25. 


He  retained  this  ram  in  his  hands,  till  the  Bank  raised 
a  moltipiepoinding  in  his  name.  In  this  action,  claims 
were  lodged — 1^^,  For  Drummond,  as  cashier  of  the 
Bank ;  29,  For  James  Petty ;  3t/,  For  Andrew  8cott, 
W*S.,  the  nominal  raiser ;  ith^  For  George  Swayne ; 
bih^  For  the  Misses  Spittal ;  6/A  For  Mrs  Swayne, 
the  widow,  who  claimed  her  terce  as  a  preferable 
debt  out  of  the  fund  in  medio,  as  the  proceeds  of  the 
heritable  bond.  The  Bank  claimed  as  creditor  in  the 
£22,000,  and  under  the  agreement  above-mentioned. 

Petty  claimed  payment  of  h'n  accounts  as  agent  on 
Jamee  Swayne's  estate,  and  pleaded,  inter  alia, — I. 
The  claimant  is  preferable  over  the  fund  in  medio,  in  re- 
spect that  he  originally  had  possession  of  the  bond 
whereby  the  fund  in  medio  wujji  realised,  and  held  an 
hypothec  over  the  same  for  his  balance,  which  was 
preferable  to  every  other  claimant,  and  which  was  spe- 
cially reserved  when  he  parted  %vith  the  custody  of  the 
bona. — II.  The  claimant  is  entitled  to  a  preference  over 
the  fund  in  medio,  by  the  contract  and  agreement  be- 
tween the  Fife  Bank  and  the  tutor-at-Iaw,  whereby  it 
WHS  stipulated  that  the  whole  expenses  of  manage- 
ment should  bo  paid  out  of  the  common  fund. — II 1. 
'J'he  claimant  is  entitled  to  a  preference  over  the  fund 
in  medio,  in  respect  that  his  claim  consists  of  accounts 
incurred  in  idealising  and  managrng  the  estate  for  the 
benefit  and  belMof  of  all  having  an  intere:»t. 

Scutt  pleaded,  inter  d/ta,-^l'he  pursuer  is  entitled 
to  retain  his  expenses  out  of  the  fund  which  came  into 
his  hands,  in  respect  that  he  was  entitled,  both  by 
law,  and  by  the  foresaid  contract  between  George 
Swayne  and  the  Fife  Bank,  to  have  these  expenses 
paid  preferably  out  of  James  Sw«iyne*s  funds,  and 
that  he  was  duly  authorised  to  uplift  the  fund  in 
question,  in  order,  inter  alia,  to  pay  these  expenses. 

George  Swayne  pleaded,  inter  alia, — I.  The  claim- 
ant is  entitled  to  be  indemnified  out  of  the  fund  in 
medioi  of  the  sums  of  which  he  claims  payment  and 
relief,  in  retipect  that  these  sums  were  incurred  in 
conducting,  for  behoof  of  all  concerned,  the  affairs  of 
the  defunct  common  debtor, — and  that  it  was  part  of 
the  foresaid  agreement,  that  he  should  obtain  such 
indemnification. — II.  Mr  Petty  is  not  entitled  to  in- 
sist in  his  present  claim,  he  having  admitted  on  oath, 
that  it  formed  no  part  of  his  funds,  and  having  ob- 
tained a  settlement  with  his  creditors  on  that  footing. 

Misses  Spittal,  who  had  advanced  a  sum  to  relieve 
certain  goods  belonging  to  the  estate  of  Swayne  from 
the  Crown's  extent,  in  order  to  facilitate  their  sale, 
pleaded,  inter  alia, — The  claimants  are  entitled  to  a 
preference  upon  the  fund  in  medio  (after  Mrs  Swayne's 
claim  is  satisfied),  in  respect  that  the  sunaa  claimed 
by  them  were  advanced  for  behoof  of  all  the  other 
cfaimanta,  as  creditors  of  the  defunct  common  debtor; 
that  the  claimants,  accordingly,  are  in  right  of  the 
Crown's  preferable  diligence;  that  it  was  arranged 
and  agreed  to  among  the  parties  oonoenied,  that  the 
claimants  should  be  paid  out  of  the  fund  in  medio,  and 
that  arrangement  was  acquiesced  in  and  homologated. 

•'  The  Lord  Ordinary  (Uth  July  1882,)  having  resamed  con- 
sideration of  the  debate  in  this  cane,  and  advis^  the  process. 
Finds  that  James  Swayne,  being  agent  at  Kirkaldjr  for  Um  Fife 
Basking  Company,  died  in  June  1621,  indebted  to  that  Com- 
pany, leaving  an  onlv  daughter  a  minor,  and  that  Geoige  Swayne 
was  served  tutor-at-law  to  the  minor,  who  assumed  the  character 
I    of  executrix  to  her  father :  Finds,  that  George  Swayne,  who 
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was  in  businets  in  Londonj  appointed  Jain«R   Petty,  bit  Hictor 
and  commissioner  for  managing  the  minor*saJSfiun  in  this  country, 
and  Andrew  Scott,  W.S.y  was  also  employed  in  these  affairs: 
Finds  tbat  the  Fife  Bank  raised  an  action  against  the  minor  and 
her  tntor,  for  a  large  balance  due  by  James  Swayne  as  Bank 
ajTcnt;  and  as  it  appeared  that  there  would  be  no  reversion  to  the 
minor,  and  therefore  tbat  she  had  no  interest  to  continue  the 
winding  up  of  these  affairs,  an  nrrangement  was  entered  into  be> 
tween  George  Swayne  and  the  Fife  Bank  ( ]2tb  February  1824), 
by  which  it  was  agreed  tbat  the  whole  funds  and  effects  should 
be  tranaferred  to  the  Bank,  <as  trustees  for  all  parties  having 
interest  in  the  said  estate  and  effects:*  And  it  is  further  specially 
agreed,  that  the  Bank  shall  be  ranked  for  the  sum  of  £22,074, 
lis.  7d.,  exclusive  of  interest;  and  'that  the  expenses  incurred 
by  George  Swayne,  as  tntor-at-law  in  the  management  of  the 
said  estate,  shall  be  paid  out  of  the  common  funds  of  the  estate :' 
Fiuds,  that  part  of  James  Swayne*s  funds  thus  transferred  to  the 
Bank  in  trust,  was  an  heritable  bond  for  ^£1500  over  the  lands 
of  Uaugb,  out  of  which  his  widow  claimed  a  teree,  and  to  which 
»he  was  kenned  by  decree  of  the  Sheriff.  7tb  May  182i9,  from 
and  after  Martinmas  I8i?l :   Finds  that  this  bond  was  paid  op  on 
the  sale  of  the  lands  in  1825 ;  but  that,  in  consequence  of  prior 
i^ecurities,  the  sum  recovered  only  amounted  to  j£890,  18s.,  and 
tbat  the  widow  was  preferable  over  this  sum  for  her  terce: 
l^iuds  that  it  was  necessary  that  the  heritable  debt  should  be 
discharged  by  the  widow  as  well  as  by  the  tutor  on  behalf  of  tha 
minor;  and  the  claimant,  Scott,  admits  that  he  was  agent  for  the 
u  idow  :   Finds  it  stated  by  Mr  Scott,  tbat  the  discharge  for  the 
heritable  debt  was  sent  to  him  by  Mr  Lundin  Cooper,  who  had 
prepared  it  as  agent  fur  the  Bank;  bat  the  Bank  state  that  it 
was  sent  by  Mr  Cooper  to  the  claimant,  James  Petty,  and  that 
be  transmitted  it  to  Scott ;  while  the  statement  of  Petty  is,  that 
having  a  payment  to  receive  out  of  this  money  for  claims  of  his 
own.  be  came  to  Edinburgh  with  the  discharge,  went  to  the  agent 
for  tbe  purchaser,  received  £'IS0  for  his  own  claim,  and  as  he 
could  not  wait  till  a  subsequent  day,  when  the  balance  was  to  be 
paid,  he  deposited  the  discharge  with  Scott,  who  had  been  some 
time  previously  his  correspondent  in  £dinbui|{h,  and  who  also 
acted  for  tbe  widow,  in  order  to  receive  payment :  Finds  it  far- 
ther stated  by  Petty,  that,  acting  in  this  matter  for  Mr  Lundin 
Cooper,  with  whom  he  was  a  partner  'm  business,  it  was  agreed, 
on  Mr  Scott  receiving  tbe  money,  thut  be  was  to  lodge  it  in  the 
Bank  till  the  claims  made  by  himself  and  Mrs  Swayne  were 
examined  and  adjusted ;  while  Mr  Scott  states,  that  the  discharge 
was  put  into  his  hands  for  the  purpose  of  paying  his  own  account 
and  the  terce :  Finds,  in  the  circumstances  of  the  case,  from  the 
derangement  of  the  affiiirs  of  the  Bank,  and  the  subsequent  se- 
questration of  Petty,  thnt  the  evidence  referred  to  by  Scott  (that 
no  answer  was  returned  to  his  letters,  25th  August  and  1st  Sep- 
tember 1825,)  is  not  sufficient  to  substsntiate  his  averment,  that 
bis  mode  of  retaining  and  applying  this  money  was  agreed  to, 
more  especially,  as  no  aettleroent  of  his  account,  nor  of  tbe  terce, 
has  actually  taken  place,  nor  has  any  thing  been  done  beyond 
tbe  retention  of  tbe  whole  sum  received  by  him  ;  and  that  Mr 
Lundin  Cooper's  letter  of  29th  August  1825,  which  was  com- 
municated to  Mr  Scott  on  the  3ht,  with  a  request  that  he  would 
ODOaign  tbe  money  in  a  bank,  showed  tbat  Mr  Cooper  had  not 
authorised  tbia  payment  and  retention :  Finds  that,  in  Mr  Scott*a 
answer  of  1st  September  1826»  he  does  not  allege  tbat  there  was 
any  discussion  between  him  and  Petty,  previous  to  receiving 
payment,  as  to  any  payment  out  of  this  money,  except  as  to  Mrs 
Swayne's  terce  ;  therefore  6nds,  in  these  circumstances,  tbat  Mr 
Scott  must  consign  the  money  in  his  hands,  after  deducting  the 
atnoant  of  tbe  terce,  and  must  be  liable  in  legal  interest  on  tbe 
balance  of  the  sum  so  retained  by  him,  since  tbe  fund  came  into 
bis  bands,  unless  he  substantiate  his  averment,  aa  to  tbe  terms 
in  which  the  discharge  was  deposited  with  him,  which,  in  the 
absence  of  writ,  be  can  only  do  by  the  oath  of  the  depositor, 
Petty :  Finds,  as  it  is  stated  by  the  Bank,  that  the  present  pro- 
cess has  been  raised  by  tbem  in  Soolt*a  name,  that  the  aiigument 
at  tlu*  bar,  noiiitained  by  tbem  against  the  fom  of  tbe  action, 
cannot  be  urged  by  tbein,  besides,  that  it  i«  qot  well  founded : 
Finds,  as  to  tbe  various  claims,  Imo,  That  the  Bank  admits  the 
preferable  claim  of  the  widow  to  tbe  extent  of  the  terce ;  but  as 
it  appears  tbat  the  lands  were  sold  without  consulting  the  widow, 
and  that  she  bad  been  actually  kenned  to  her  terce,  that  the  ex- 


penses of  sale  and  disposition  can  form  no  deduction  from  tbe 
amount,  according  to  which  her  claim  is  to  be  calculated,  nor 
tbe  interest  due  upon  the  bond  at  the  time  of  her  husband's 
death,  Ro  tbat  ber  claim  extends  to  the  legal  interest  during  her 
life,  of  one-tbird  of  tbe  sum  of  j£890,  18s.     ^io,  Finds,  as  to 
S4'ott*i;  claim,  that  tbe  Fife  Bank  do  not  dispute  the  claim  of 
Mr  Scott  to  payment  of  his  accounts  when  duly  audited ;  there- 
fore, remits  the  account  of  £'245,  4.  11^.  to  the  auditor  for 
that  purpose  ;  remits  also  the  account  of  £6,  18.  8^.,  in  terms 
of,  and  for  the  purpose  of  tbe  consent  to  tbat  effect :   Finds  Mr 
Scott  entitled  to  payment  of  tbe  expenses  incurred  in  the  pro- 
cess at  Mr  Fleming's  instance,  in  so  fur  as  they  are  just,  reserv- 
ing to  the  Bank  to  carry  on  i<aid  process  to  a  conclusion,  which 
does  not  seem  to  be  now  under  tbe  charge  of  Mr  Scott :    Finds 
tbe  article  of  j£d,  14.  9.  admitted  as  a  proper  deduction  :  Find* 
it  admitted  by  Mr  Scott,  thut  be  must  give  credit  for  the  sum  of 
j£40  remitted  by  Petty  in  payment  of  the  said  account,  and  finds 
no  proof  of  his  averment,  tbat  the  other  two  sums  of  ^)5  and 
£30  were  indefinite  payments  by  Petty,  and  that  he  was  en- 
titled to  apply  tbem  to  any  other  account  than  that  incurred  in 
Miss  S Wayne's  affairs.     Slio,  Finds,  as  to  Petty*s  claim,  that  it 
is  admitted  by  George  Swayne,  that  the  claimant  Petty  was 
employed  by  him  in  the  management  of  tbe  estate  of  James 
Swayne,  prior  to  tbe  agreement  with  tbe  Bank,  so  tbat  the  ba- 
lance due  on  bis  accounts,  in  so  far  as  they  form  *  expenses  in-i 
curred  by  George  Swayne,  as  tutor  in  tbe  management  of  the  said 
estate,'  must  be  paid  out  of  the  common  funds  of  the  estate,  in 
terms  of  the  agreement  with  the  Bank :    Finds  it  not  disputed, 
that,  in  consequence  of  the  said  agreement,  Petty  delivered 
over  all  the  books  and  wiits  in   his  bands  to   Mr  Cooper, 
the  agent  for  the  Bank,   including  tbe  heritable  bond    over 
the  lands  of  Haugh,  under  the  express  reservation  of  the  right 
of  hypothec  over  tbem ;  and  as  the  fund  in  medio  is  the  produce 
of  said  bond,  finds  Fetty's  claim,  so  far  as  it  is  secured  bv  tbia 
hypothec,  and  when  it  shall  he  a4iusted  in  the  action  which  baa 
been  raised  to  constitute  it,  preferable,  after  payment  to  the 
widow,  but  in  the  meantime,,  the  claim  can  affui^  no  plea  to  Mr 
Scott,  to  retain  the  fund  from  the  Bank.    4to,  Finds,  aa  to 
George  Swayne's  claim  as  tutor-at-Iaw  to  his  niece,  that  he  ia 
not  entitled  to  recompense  fur  his  trouble,  nor  any  personal  ex- 
penses, as  he  does  not  appear  to  have  incurred  any,  which  bia 
character  of  uncle  and  tutor  to  the  minor  did  not  lead  bim  to 
incur,  solely  with  a  view  to  the  benefit  of  the  estate,  which  waa 
managed  in  this  country  by  a  commissioner  and  factor,  a  writer 
in  Kirkaldy,  who  also  employed  Mr  Scott,  writer  to  the  Signet, 
as  to  business  in  Edinburgh,  and  for  tbe  accounts  of  business 
of  both  of  them,  tbe  estate  is  liable ;  but  finds,  that  the  said 
George  Swayne  is  entitled  to  be  relieved  of  the  following  claims 
i^nst  him,  in  so  far  as  they  are  just,  and  incurred  in  virtue  of 
hiB  actings  as  tutor-at-law.  viz.,  a  claim  for  j£49,4.  6.  of  expenses 
made  by  Mr  John  Spence,  besides  the  above-mentioned  accounta 
of  expenses  to  Mr  Scott  and  Mr  Petty,  also  the  account,  of  jC^ 
Is.  7^d.,  paid  to  Mr  JamesTbomson  bv  Mr  Scott,  and  the  daim 
at  tbe  instance  of  Mrs  and  Miss  Spittal.     5to,  As  to  this  last 
claim,  finds  tbat  James  Swayne  having  been  a  Crown  debtor  in 
bis  character  of  a  sub-collector  of  taxes,  and  the  prerogative 
process  having  issued  against  hia  estate,  Mr  Petty,  who  waa 
then  managing  the  estate,  obtained,  on  20th  December  1821,  an 
order  to  stand  in  the  place  of  the  Crown,  for  relief  of  JBSOOO, 
paid  by  him  in  satisfiiction  of  the  debt  due  to  the  Crown  :  Finds, 
that  this  sum  was  raised  by  Mrs  and  Miss  Spittal  putting  their 
names  to  three  bills  for  £2100  each,  which  were  discounted  and 
paid  to  the  solieitor  of  taxes,  and  by  certain  creditors  of  Walter 
Swayne's,  granting  their  acceptances  to  Petty  for  £  1 000 :  Finds, 
tbat  tbe  bilbs  with  the  names  of  the  claimants  have  been  retired, 
tbe  last  by  an  advance  of  money  made  by  them  to  Hetty,  who 
granted  a  promissory- note  for  the  same,  at  one  day  after  date,  for 
£760  *  money  advanced-  by  them  in  account  of  taxes,  due  by  tbe 
late  Mr  James  Swayne,  and  which  will  be  repaid  from  the  funds 
seised  by  ExGbequ(*r,  when  obtained  tliereupon :'     Finds  no 
denial  by  Petty  of  the  statement,  that  the  advance  of  £1000 
has  been  repaid  to  Walter  Swayne's  crediiorA,  in  such  a  manner 
aa  to  show  that  it  was  a  transaction  with   James    Swayne's< 
estate^  and  altbougb  he  alleges  that  he  transacted  with  tbe  Crowa 
for  his  own  behoof,  am)  that  his  trunsaction  with  Mrs  and  Misa 
Spittal  made  them  bib  creditors  only,  i^iuds  no  proof  or  proba- 
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bility  that  this  was  the  case,  in  respect  that  there  could  not  ori- 
ginally be  the  motive  which  he  alleges  for  this  advance,  vis.  a 
wish  to  get  five  per  cent,  interest  as  they  came  forward,  as  se- 
curity merely  with  bills  for  discount ;  that  there  was  no  resson 
why  they  should  thus  interfere  for  Petty,  if  it  was  to  be  a  pri- 
vate transaction  ofhisown,  nor  to  interfere  at  all,  without  Uking, 
at  the  time,  the  security  of  the  goods  affected  by  the  writ  of 
extent,  and  that  Pettv,  the  agent,  was  not  entitled  to  acquire  this 
part  of  the  funds  for  bis  own  behoof;  and  the  promissory-note 
which  he  granted,  shows  that,  in  fact,  they  did  stipulate  for  the 
security  of  the  goods  seized  by  the  Crown  when  they  ad%'anced 
money,  and  did  not  trust  to  Petty's  credit  alone ;  and  further, 
their  conduct  about  taking  the  furniture  at  the  appraised  value, 
tf>  secure  it  for  their  relation,  Mrs  Swayne,  shows  the  reason 
oftheir  interference  to  be  what  they  have  alleged:  Moreover, 
it  appears  that  Scott,  who  got  the  bills  discounted,  understood 
it  was  for  James  Swayne*s  estate,  and  made  his  chai]ge  accord- 
ingly :  Finds,  therefore,  that  the  clnimants,  besides  being  entitled 
to  recover  payment  out  of  the  produce  of  such  goods  as  were 
seized  by  the  Crown  for  the  balance  of  their  claim,  have  right 
to  claim  upon  the  fund  in  me'Uo,  along  Mnth  the  other  creditors, 
who  ore  nut  preferable  claimants  t  Finds  that  Miss  dpittal  has 
no  claim  for  rent  of  the  house  belonging  to  her,  which  had  been 
occupied  by  Mr  Swnyne,  in  consequence  of  his  furniture  remain- 
ing in  it,  as  it  is  not  alleged  that  she  required  the  furniture  to  be 
removed  ;  but,  on  the  contrarjr,  it  was  retained,  and  not  sold,  in 
order  that  it  might  be  transferred  to  Mrs  Swayne  at  the  request 
of  Miss  Spittal,  who  accoMingly  gives  credit  for  the  price  in  the 
claim  she  now  makes.** 

The  Batik  presented  a  reclaiming  note  against  the 

interlocutor,  in  so  far  as  it 

**  relates  to  the  claim  of  Mrs  Euphemia  Spittal  and  Miss  Chris- 
tian Spittal,  residing  in  Dysart,  for  payment  of  the  balance  of 
the  promissory-note,  in  so  far  as  it  is  thereby  found  that  this  is 
a  debt  due  by  the  estate  of  the  late  James  Swayne,  and  that  the 
said  claimants,  besides  being  entitled  to  recover  payment  out 
of  the  produce  of  Such  goods  as  i^ere  seited  by  the  Crown,  have 
right  to  claim  on  the  fund  in  metHoy  along  with  the  other  credi- 
tors who  are  not  preferable  claimants ;  and  also,  to  recal  and 
alter  that  part  of  the  interlocutor,  which  finds  that  George 
Swayne  is  entitled  to  be  relieved  of  the  said  claim,  at  the  in- 
stance  of  Mrs  and  Miss  Spittal ;  and  to  find  that  the  said  claim 
does  not  form  a  debt  due  by  the  said  estate,  and  that  the  claim- 
ants have  no  claim  thereon,  or  against  George  SwAyne,  the  tu- 
tor-at-law ;  at  least,  to  find  that  the  writ  of  ektent  did  not  at- 
tach the  fund  in  mtdio,  and  that  the  said  Mrs  and  Miss  Spittal 
have  no  claim  on  that  fund ;  or,  at  all  events,  that  the  said 
claimants  cannot  rank  on  the  fund  in  tnediof  farther  than  pari 
pattu  with  the  reclaimer,  and  that  they  are  not  entitled  indirect- 
)y  to  obtain  any  preference,  by  making  a  claim  against  George 
Swajme ;  and,  lastbft  to  find  the  reclaimer  entitled  to  expenses.** 

The  other  parties  presented  a  note  as  to  expenses, 
business  accounts,  ana  other  matters,  and  praying  the 
Court  to  rank  them  preferably  to  the  Bank  and  Petty, 
and  find  them  entitled  to  expenses  from  them.  At 
advising,  29th  January  1833, 

Lord  Cri/tgtctie  thought  the  interlocutor  is  to  the  Fife  Bank 
quite  plain.  It  was  not  at  all  ambiguous.  The  Bank  said, 
that  the  only  fund  in  medio  was  the  heritable  bond^-quite  a 
different  subject,  not  covered  by  the  prerogative  process.  So 
the  interlocutor  was  right. 

The  Lord  Justiee-CUrrk  understood  this  to  be  the  state  of  mat- 
ters,— that  these  ladies,  in  order  to  relieve  the  goods  from  the 
writ  of  extent,  so  that  they  might  be  sold  for  behoof  of  the 
creditors,  had  ad^inced  a  very  large  sum.  For  that  they  claim* 
ed  a  preference.  The  words  "  along  with  the  other  creditors,"  &c 
mi|ht  be  omitted  from  the  interlocutor.  It  was  plain  that  the 
ladies  relied  oo  the  writ  of  extent.  They  had  come  forward 
most  handsomely.  Their  preference  must  be  seeureL  It  would 
not  do  to  say,  that  they  might  have  their  recoarse  upon  the 
goods, — ^because  they  interfered  just  to  release  the  goods,  that 
ther  might  be  sold,---«nd  the  goods  no  longer  existed.  The  in- 
terlocutor must  be  varied,  so  as  to  remove  all  ambiguity.  As  to 


Petty,  it  was  very  difficult  to  say  thst  be  was  entitled  to  re- 
tain as  against  them.  Look  at  his  own  bill  for  the  sum.  No 
matter  whether  the  arrangement  of  the  Bank  was  productive  or 
not.  It  was  deliberately  entered  into ;  and  it  would  stultify  the 
Bank  and  the  whole  proceedings,  to  give  any  other  effect  or  con- 
struction to  it.  As  to  Scott,  be  could  find  no  grounds  to  alter. 
The  payments  had  been  made  in  a  way  which  he  could  not  get 
over. 

Lord  Meadowbanh  could  not  see  how  Scott  could  be  heard 
now  to  object  to  a  state  which  was  read,  and  not  objected  to 
by  him,  at  a  meeting  of  creditors  at  which  he  admitted  that 
he  was  present. 

The  Court ' 

"  Find  that  the  claimants,  Mrs  and  Miss  Spittal,  are  entitled  to 
a  preference  over  the  fuud  in  medio,  to  the  extent  of  the  balance 
now  due  on  the  promissory-note  for  j£760  Sterling,  both  in  a 
question  with  Mr  Drumroond,  as  in  right  of  the  Fife  Bank,  and 
in  a  question  with  Mr  Petty ;  in  so  far  vary  and  alter  the  find- 
ings of  the  interlocutor  submitted  to  review :  But  quoad  w/rra, 
adhere  to  that  interlocutor,  and  remit  to  his  Lordship  to  pro- 
ceed further  in  the  cause  as  to  him  shall  seem  just,  and  decern. " 

Second  Division.— Lord  Ordinary,  Medwyn. — Counsel,  Keay, 
P.  Hobertson,  Marshall,  H.  Biobertson,  Russell.— Andrew 
Scott,  W.S.,  GreigKt  Morton,  W.S.,  and  John  Shand,  W.S.» 
Agents. — Mr  Ferguson,  Clerk.— [7*.  C] 

SIH  Januartf  1833. 

No.  154.<— Donald  M'Leod,  &c..  Pursuers^  o.  Hugh 

Rose,  Defender^ 

Process — Competency— Act,  58  Geo.  III.  c.  64,  sec  II,  12, 
and  Act  of  Sederunt  thereon,  182S — Acquiescence — Per. 
sonal  Exception— -Remit — Enrolment — A  fwHy,  whose  case 
depended  hifetre  a  Lord  Ordinary,  removed  to  the  Inner-House, 
hoeing  enroUetl  before  his  succeuor,  beyond  the  period  atioved  by 
the  Act  of  Sederunt  for  doing  to,  instead  of  applying  by  petition 
to  the  Court^^Heldt  notwithstanding  of  a  subaequent  wakening 
--losing  nf  the  record — reclaiming  note^-^nd  fresh  remit  oa 
the  merits-~4hat  ali  the  proceedings  since  the  promotion  of  the 
firmer  Lord  Ordinary  were  nuit,  and  a  remit  made  to  jtrejjare 
the  case  de  novo  from  that  date. 

This  case  originally  depended  before  Lord  Pit- 
milly  as  Ordinary.  When  dis  Lordship  was  removed 
into  the  Inner- House,  the  pnrsoers  allowed  the  three 
months  to  expire,  which  were  speci6ed  by  the  Act  of 
Sederunt,  passed  on  his  promotion,  as  the  period 
within  which  the  parties  behoved  to  enrol  the  case,  in 
order  to  its  being  remitted  to  Lord  Mackenzie,  who 
succeeded  his  Lordship.  And,  instead  of  applying  to 
the  Court  by  petition,  in  common  form,  they  enrolled 
the  case  on  the  0th  of  July  1824,  the  three  months 
having  expired  on  the  21st  of  February  1821'.  The 
process  afterwards  fell  asleep.  A  summons  of  wakening 
was  brought  in  1829,  before  Lord  Mackensie.  A  re* 
cord  was  made  np,  and  tbe  case  was  debated  before  him. 
He  ^are  judgment,  8th  March  1831.  The  defender 
reclaimed.  The  Court  ordered  cases,— K>n  advising 
which,  the  interlocutor  of  Lord  Mackenzie  was,  26tli 
January  1832,  recalled  Aocsto/a,  and  a  remit  made,  under 
which  bis  Lordship  gave  judgment  of  new,  against  the 
defender,  17th  May  1882.  He  reclaimed  to  the  Court* 
And  thereaAer,  having  discovered  the  state  of  matters 
in  re^d  to  the  remit  from  Lord  Pitmilly  to  Lord  Mac* 
kensie,  he  presented  a  note  to  the  Court,  in  which  he 
contended,  that  as  the  proceedings  of  the  pursuer  had 
not  been  in  conformity  with  the  Act  of  Sederunt,  and 
were  therefore  also  contrary  to  the  Act  of  Parliament, 
which  authorised  the  passing  of  the  Act  of  Sederunt, 
every  thing  which  had  taken  place  since  the  cause  leA 
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Lord  Pitmilly  most  go  for  nothing — hot  oflFered  to 
withdraw  his  objection,  if  the  ponsuers  would  consent 
to  an  amendment  of  the  record.  To  this  note,  answers 
were  given  in.     At  advising,  29th  January  1833, 

Th£  Lord  Justice-Cferk  observed,  that  the  line  of  procedure  re- 
gardine  processes  depending  befure  Lord  Pitinilly,  was  clearly 
defines.  The  three  months  allowed  had  expired.  Yet  the  pur- 
suers had  enttSUed  the  caAse  before  Lord  Mackenzie.  It  was 
of  no  raoment  that  Lord  Mackenzie  was  the  next  successor  to 
Lord  Pitmilly.  Many  steps  had  been  since  taken.  And  he  could 
not  take  for  gnuited  that  Mr  Rose  was  early  certi^ed  »f  this 
error.  The  remit  was  no  regular  proceeding  at  allw  LoriS  Mac- 
kenzie had  no  more  to  do  with  the  case  than  any  other  person. 
And  the  reclaiming  note  did  not  bring  it  competently  before  the 
Court.  A  ab  to  validifte  \be  second  remit.  The  Court  must  just 
steer  by  the  Act  which  regulated  their  proceedings.  And  the 
steps  of  parties  must  jost  be  retraced,  by  beginning  de  notw  from 
the  time  of  Lord  Pitmilly  *8  promotion. 

Lord  Meadawbank  concurred.  He  had  been  anxious  to  per* 
suade  himself  that  the  wakening  had  operated  a  transference 
of  the  original  cause  to  Lord  Mackenzie.  But  it  would  hardly 
do ;  neither  would  it  do  to  say,  that  the  closing  of  the  record  was 
a  contract  betWf5ftn  the  parties  to  abide  by  the  IScES  therein  set 
forth. 

Lord  CHMgUtk  would  fcmit,  to  leave  no  doabt 

The  Court 

"  Find  all  the  proceedings  in  this  case,  since  the  iftterlo^Ator  of 
15th  November  1823,  null,  and  to  this  effect  decern,  reserving 
to  the  parties  to  proceed  anew,  in  terms  of  the  Act  of  <6ede- 
riint." 

Authorities  foir  De%nder. — Mackenzie  r.  M*Leod,  90th  Ja« 
niury  1831 ;  Sh.  X.  307.  Kirk  o.  Hotchkis,  Sec.,  16th  June 
1832 ;  Sb.  X.  655.  Kirk  v.  Hotchkis,  &c,  2d  July  1832,  House 
of  Lords. 

Second  Division. — Lord  Ordinary,  Msckenzie. «— ^c/.  A. 
^ootL-^AU,  Skene,  Ivory.—H.  loglis  and  Donald,  W.S.,  and 
Thomas  Mackenzie,  W.S.,  Agents. — Mr  Ferguson,  Clerit. — 

[r.  c] 

314/  January  18S3. 

No.  155. — Thb  HotfouRABLB  Lord  Mokgreifp, 
Raiter^  r.  RoBEJtT  Wilson,  &g.,  and  Mrs  Wil- 
son, &&,  Claimaj^tst. 

Trust — Hosband  and  Wife — l^rovtlion-i^  Annuity — Liferent  and 
Fee — Ht^,  thot  a  ttidoWf  in  wtio§e  fowivtt  an  annuity  iooM  pro^ 
ptdetl  bif  her  httsbawf*  UHStf  directing  an  adeqtiato  sum  to  be 
ifnt  out  on  good  9ecurily  for  ilt  payment  by  the  annual  in4ereMt, 
was  not  t^iiged  to  accept^  in  place  of  t/tis,  the  purchase  of  an 
equal  annvily,  however  apparently  secure,  in  order  to  let  the 
excess  of  the  sum  set  apart  over  the  proposed  pHrchase^tuoney, 
become  itnmediately  available  to  those  having  right  to  it  on  her 
decease, 

Adam  Wilson  of  Gel  van  executed  a  general  trnst- 
settlement  in  ]'826,  leaving  his  wife  an  annuity  of 
£4t),  and  providing  that  a  sufficient  sum  should  be 
Uid  out  on  good  security  for  the  purpose,  which  of 
runrse,  during  her  fife,  shut  it  up  from  his  children. 
He  sold  Gelvan  before liis  death  to  Lord  Moncreiff,  in 
whose  hands  £1000,  balance  of  the  price,  remained  at 
the  death  of  Wilson.  This  sum,  which  just  met  the 
annuity,  L6rd  MoncreifiP,  at  the  request  of  the  trus- 
tee and  the  widow,  retained  in  his  hands.  The  chil- 
dren became  anxious  that  the  whole  £1000  should 
tiot  be  so  locked  up,  as  th^  purchase-money  of  the  an- 
nuity was  very  much  less.  And  they  raised  a  multi- 
plepoinding,  to  have  the  £lOOO  disposed  of,  by  the 
purchase  of  an  annuity  for  their  mother,  so  as  to  leave 


a  free  balance,  which  should  go  to  them  under  the 
deed.    The  Lord  Ordinary, 

**  4th  December  1632,— Having  heard  the  counsel  for  the 
parties  on  the  'closed  record,  and  whole  process,  In  respect,  hy 
the  deed  of  the  truster,  he  directed  his  trustee  to  lay  out  a 
sufficient  sum,  on  good  secuHty,  fur  payment  of  an  annuity  of 
£40  Sterliftg  to  bis  widotr,  which,  after  the  deuth  of  his  SHid 
widow,  he  dirtn^ts  shall  be  divided  in  certain  portions  among  his 
children — and  in  respect  that  the  only  surviving  trustee  and  the 
widow,  both  object  to  the  proposal  made  by  the  children,  that 
au  annuity  shall  be  purchased,  and  the  residue  shall  at  present 
be  divided  among  the  childlren,  and  insist  that  the  annuity  shiiil 
remain  secured  as  provided  for  by  the  truster,  Repels  the  claim 
for  Robert  Wilson,  writer  in  Kdinburgb,  for  himself,  and  as 
assignee  of  An'h  Wilson  and  John  Fergusson,  and  for  Adam 
Wilson  and  George  Wilson,  and  the  said  Robert  Wilson,  their 
mandatory,  and  decerns  ;  sustains  the  claim  for  Thomas  Beve- 
ridge  of  Easter  Ballade,  only  surviving  trustee,  and  Mrs  Janet 
Anderson  or  Wilson,  relict  of  the  late  Adam  Wilson  of  Gel- 
van,  ai^d  ranks  and  prefers  them  upon  the  fund  in  medio  ac- 
cordingfly,  and  decerns:  Finds  no  expenses  due,  but  finds  the 
nominal  raiser  of  the  multiplepoinding  entitled  to  the  expenses 
incurred  by  him,  and  remits  the  account  thereof,  when  lodged, 
to  the  auditor,  to  tsx  and  report.*' 

The  children  redatmed.  But  at  advising,  the  Court, 
withol&t  hearing  the  trustee  and  widow,  respondents, 
adhered,  with  the  expenses  of  the  whole  process,  re- 
pelling and  sustaining  the  respective  claims,  as  in  the 
Lord  Ordinary's  interlocutor. 

Second  Division. — Lord  Ordinary,  Medwyn.— ^fcf.  Ruther- 
furd,  Gr.  Bell. — jilt,  Jsmeson,  Crawiurd. — R.  Wilson  and  J. 
&  J.  N.  Forman,  Agents. — Mr  Feipison,  Clerk.— [7.  C] 

GOUBT  OF  JUSTXCIABY. 

2lst  January  1833, 
NtK  156.«-^TtfB  King  v.  Alexander  Hamilton. 

Crime — Relevancy — Resets- W  party  having  been  accused  of 
resetting  a  variety  of  stolen  articles  from  a  certain  thief,  and 
it  hav^  come  out  in  evidence,  that  several  of  said  arlides  had 
been  taken  from  the  Ihief  by  the  police,  and  aflerwards  restored 
to  him,  in  order  that  he  might  offer  them  to  the  panel ;  and  the 
panel  having  received  them'-^  Question  raised.  Whether  such  re^ 
ceiving  amounted  to  the  crime  of  reset/ 

Hamilton,  a  broker,  was  indicted  for  resetting  ra- 
rioos  articles  of  silver-plate.  The  libel  contained  two 
charges  against  him,  but  the  prosecutor  departed  from 
the  hrst  charge.  During  the  trial,  it  came  out  in  evi- 
dence, that  the  prisoner  had  been  in  the  habit  of  re- 
setting similar  articles  stolen  by  the  same  boy:  That 
the  stolen  articles  having  been  taken  from  the  thief 
by  the  police-officers,  and  held  by  them  for  some 
time,  had  been  again  put  into  the  thief's  hands :  That  he 
acted  as  a  decoy,  and  subsequently  delivered  them  to 
the  panel,  who  received  them,  it  was  maintained  for  the 
panel.  That  such  delivery  and  receipt  could  not  be 
held  to  amount  to  reset,  as  the  articles  at  that  time 
must  be  accounted  as  out  of  the  power  of  the  thief, 
and  in  fact,  as  under  the  control  of  the  owner,  or 
those  who  acted  for  him,  or  for  his  behoof.  Answer- 
ed— The  prisoner  purchased  these  goods,  knowing 
them  to  be  stolen :  That  the  thief  having  passed  in- 
to the  custody  of  the  police,  with  the  stolen  goods  in 
his  possession,  did  not  alter  their  character,  nor  make 
them  pass  back' into  the  custody  of  their  lawful  owner. 

After  some  deliberation  on  the  Bench,  it  was  inti* 
mated  by  the  Court,  that  as  the  point  had  occurred 
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•addenlf,  and  was  one  certainly  of  novelty,  the 
Conrt,  withoat  expressing  a  definitive  opinion  open  it, 
thooght  it  to  doubtfal,  as  to  render  it  proper  not  to 
allow  that  charge  to  go  to  the  Jury ;  and  at  the  So* 
licitor- General  thought  the  evidence  as  to  the  first 
eharge  insufficient,  the  Jurv  was  directed  to  retorn  a 
verdict  of— not  proven.  This  having  been  done,  the 
panel  was  dismissed  from  the  Bar. 

Jet,  Solicitor- General  (Cockbum),  Src—  Ah,  J.  Murrav. — 
David   Clegborn,  W.S.,  Crown  Agent.— Justiciary  acrt.— 

COURT  OF  SESSION. 
INNER-HOUSE. 


*«MWk#«WMWI#l 


1*/  February  18S3. 

No.  157. — Donald  Bosk,  Advocator^  v,  John 
Moors,  &c..  Respondents, 

Guarantee — Letter  of — Company — A  party  having  granted  a 
letter  of  guarantee  for  a  company;  and  the  company  having 
been  proved  to  consist  only  of  one  partHet^-^Circumslancet  in 
which  Heilt  L  That  the  person  firanting  said  letter  must  have 
known  that  there  wan  only  one  partner  in  said  Company. — //. 
That  he  was  therefore  bound  to  implement  said  letter  of  gua- 
rantee. 

On  the  10th  Jnly  1827,  the  adyocator  granted,  for 
John  Walker  &  Company,  hosiers,  Glasgow,  a  letter 
of  guarantee  to  the  respondents,  in  tlie  following 
terms: 

"  G£NTLRiiCK, — I  hereby  guarantee  the  payment  of  such 
goods  as  Messrs  John  Walker  and  Company  may  receive  from 
you,  to  the  extent  of  £200  Sterling.     I  am,"  &c. 

Rose  was  nearly  connected  with  Walker  in  marriage. 
Walker  &  Company's  affairs  became  enhacraased,  and 
the  respondents,  in  April  1829,  pursued  John  Walker 
&  Company,  and  Rose  their  guaranty,  for  payment 
of  a  balance  of  £121,  6.  10.,  setting  forth,  inter  alia, 
that  John  Walker  was  the  sole  partner  of  said  firm. 
In  defence,  it  was  maintained,  that  the  letter  of  gua- 
rantee was  for  the  Compan Vi  and  not  for  the  individual, 
Walker ;  that  John  Walker  &  Company,  and  John 
Walker,  were  not  the  same ;  that  the  guarantee  must 
be  strictly  interpreted  ;  that  it  was  bona  fide  granted 
for  a  Company,  on  the  existence  of  which  the  advo- 
tator  was  entitled  to  rely ;  that  the  partner  of  said 
Company,  was  Robert  Walker,  ahalf  brother  of  John. 
Besides,  Walker  had  a  counter-claim  against  the  re- 
spondents for  commission  for  selling  their  goods. 
Afker  a  variety  of  procedure,  a  proof  was  allowed  ; 
and  the  said  Robert  Walker  being  examined  on  com- 
mission at  Leicester,  deponed,  That  he  assisted  his 
brother,  John  Walker,  in  1824',  and  agreed  to  serve 
him  for  three  years :  That  he  was  15  years  of  age  then : 
That  Rose  was  often  in  Walker's  shop  :  That  the 
deponent  was  never  a  partner  of  the  firm  of  Walker 
&  Company,  and  never  heard  there  was  a  partner: 
That  in  1828,  beins^  nearly  19,  he  left  his  brother, 
and  went  to  England.  The  advocator  produced  a 
trust-deed  in  his  favour  by  the  said  John  Walker 
and  Company,  dated  7tli  October  1828.  A  number 
of  invoices  and  letters  were  also  fonn()ed  on,  address- 
ed to  John  Walker,  as  an  individnal,  between  the 
date  of  the  gnarsntee  and  February  1828.  On  I6th 
February  1891,  the  Magistrates  found 


*<  the  libel  saflldendy  estsblishedt  and  particiilarly  that  the 
oatenetble  company  of  John  Walker  and  Company  coosisted  on- 
ly of  the  defender  John  Walker :  Finds  the  counter-claim  urged 
by  the  defender  Rose  not  proved,  decerns  against  both  defen- 
ders, in  terms  of  the  libel,"  &c. 

To  this  judgment  they  afterwards  adhered  :  when 
Rose  advocated,  and  pleaded — I.  It  being  admitted 
that  the  goods,  for  payment  of  a  balance  of  tbe  price 
of  which  the  action  oefore  the  Magistrates  was  raided, 
were  not  furnished  to  John  Walker  and  Company,  for 
whom,  and  no  individual  partner  of  that  company, 
the  advocator  granted  the  letter  of  guarantee  libelled 
on,  it  follows,  that  the  respondents  have  no  claim 
under  that  guarantee  against  tlte  advocator. — II.  It 
is  not  relevant  in  a  qnestion  with  the  advocator  as 
snrety,  to  inquire  whether  there  was  more  than  one 
partner  in  the  concern  of  John  Walker  and  Company. 
— III.  But  supposing  such  inquiry  to  be  relevant,  U 
is  not  proved,  and  so  far  aa  the  advocator  knew,  at 
the  time  of  granting  tbe  letter  of  guarantee,  it  waa 
not  the  foot  that  there  was  only  one  partner  in  the 
house  of  John  Walker  and  Company. — IV.  In  any 
view  of  the  case,  the  advocator  is  entitled  to  dedu<*- 
tion  of  the  counter-claim  for  commission,  which  the 
Magistrates  have  altogether  overlooked.  Anawered 
«— I.  If  an  individual  carry  on  business  in  his  own 
name,  and  likewise  under  an  assumed  company  firm, 
of  which,  however,  he  is  himself  the  only  partner, 
there  are  not  in  law  two  separate  e»tates,  out  the 
foods  and  obligations  of  both  are  massed  and  blended 
together. — II.  A«  it  was  proved  that  the  advocator 
knew  that  the  fictitious  firm  of  John  Walker  and 
Company  contained  no  other  partner  than  John  Wal- 
ker, ne  is  barred  from  pleading  that  he  became  gna- 
rantee  on  the  faith  of  a  company  consisting  of  other 
individuals.  He  was  on  the  spot,  often  in  the  pre« 
mises,  and  nearly  related  to  the  party  by  marriage. — 

III.  As  the  goods  in  qnestion  were  actually  furnish- 
ed to,  received  by,  applied  to  the  purposes,  and  the 
account  for  them  entered  in  the  books  of  John  Wal- 
ker and  Company,  the  advocator  is  liable  for  their 
price,  even  under  the  strict  letter  of  his  guarantee. — 

IV.  Tbe  advocator  was  not  entitled  to  cTatm  any  de- 
duction on  account  of  commission,  in  respect  there 
was  no  evidence  that  the  principal  had  acted  as  com- 
mission-agent for  the  respondents,  and  the  demand 
for  commission  was  disclaimed  by  the  principal  him« 
self. 

On  24th  November  1832,  Lord  FuUerton  pro* 
nounced  this  interlocutor: — 

"  Finds  it  proved  that  John  Walker  was  the  only  party  con- 
cerned in  tbe  business  carried  on  nnder  the  name  of  jobn  Wal- 
ker and  Company,  and  therefore,  and  in  respect  that  the  counter* 
claime  urged  in  behalf  of  John  Walker  and  Company  against 
the  rpspondcnts  is  not  established,  remits  the  case  simpUciter  to 
the  Magistrates  of  Glasgow,  and  decerns:  Finds  tbe  advo- 
cator liable  in  expenses,*'  &c. 

The  advocator  reclaimed,  but  the  Court  adhered. 

First  Division. — Lord  Ordinary,  Fulleite»— ilef.  Dewi  of 
Faculty  (Hope)  and  Rasaell.— ^.  Jsmeeon  and  M'NeflL^ 
James  Stuart  and  A.  and  J.  Patterson,  Agents.— Scott,  Clerk. 
— [/.  jr.  M.] 


Prtnted  by  H  ANDERSOX,  Taiw.Prtalcr. 
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Ut  February  1833. 

No.  158. — Janet  Nichol,  Advocator^  v.  Hugh  Lbar- 

MONTHy  Respondent. 

riliation — Oath  in  Supplement — Semiplena  ProbaCio— Circtim- 
Uanctt  which  were  held  to  amoufU  to  a  Bemiplena  probatio. 

The  advocator  presented  a  snmmary  petition  to  the 
Sheriff  of  Koxbarghsbire,  which — ^upon  the  narrative 
that  on  \blh  January  1880,  she  had  been  delivered  of 
an  illegitimate  male  child,  of  which  the  respondent 
vas  the  father — concloded  for  decree  against  him  for 
inlying  charges,  nurse's  fee,  and  aliment  of  said  child. 
The  respondent  having  denied  that  he  was  the  father 
of  the  child,  or  ever  had  carnal  connexion  with  the  pur- 
suer, a  proof  was  allowed  and  led.  The  facts  established 
were : — That  the  respondent  was  a  farmer, — that  the 
defender  was  one  of  his  servants,  and  resided  in  a  cot 
hoQse  with   her  father,  from  Whitsunday  1828  to 
Whitsanday   1829.      One  witness  deponed,  That  in 
tammer  1829,  on  a  Sunday  evening,  when  she  and 
other  two  females  were  reading  in  a  field  beside  a  hay 
rick,  the  respondent  came  and  lav  down  at  the  rick  by 
the  pursuer,  upon  which  the  other  females  rose  up 
and  went  away,  soon  after  which  the  advocator  followed 
them,  but  it  was  not  proved  that  any  improper  fami- 
liarity took  place.     It  was  farther  proved  by  the  same 
vitness,  that  in  the  course  of  the  winter  half-year^ 
1828-29,  %»hen  the  days  txyere  short,  the  respondent, 
on  one  occasion,  took  the  advocator  into  a  room  in 
witness's  father's  house,  adjoining  that  in  which  they 
and  witness  had  previously  been,  and  the  witness 
saw, 

*'  the  defender  lay  hold  of  the  pursuer  and  throw  her  down  upon 
the  &ide  of  the  bed,  where  be  lay  down  beside  her.  Depones, 
That  the  deponent,  on  seeing  the  defender  and  pursuer  on  the 
bed,  left  the  apartment  and  went  into  the  other.  Depones, 
That  the  pursuer  and  defender  remained  by  cbemselves  for  a 
ibort  cinie,  but  bow  long  the  deponent  cannot  tell,  although  she 
is  certain  the  time  would  not  exceed  a  quarter  of  an  hour,  and 
cannot  condescend  upon  the  number  of  minutes.** 

The  same  witness  also  deponed, 

*'  That  the  apartment  in  which  the  pursuer  and  defender  were 
toother,  as  above  deponed  to,  adjoins  tbe  other  apartment  of 
the  bouse,  and  there  is  a  door  of  communication  between  the 
two.  Depones,  That  the  deponent  does  not  recollect  wbetber 
that  door  waa  shut  or  open  when  tbe  pursuer  and  defender  were 
in  it  together.  Depones*  That  the  deponent  did  not  see  the 
pursuer  and  defender  when  they  left  the  apartment,  they  having 
left  the  bouse  by  a  door  communicating  with  the  common 
entianee,  without  passing  the  apartment  in  which  the  deponent 
wu.  Depones,  That  tbe  deponent  did  not  conceive,  from  any 
thing  she  saw  in  the  conduct  of  the  pursuer  and  defender,  that 
there  was  any  thing  improper  between  them.  Interrogated  for 
the  defender.  Whether  the  pursuer  and  defender  were  together 
in  the  deponent's  fiither's  house,  as  above  deponed  to,  live 
mioutes  ?  Depones.  She  cannot  condescend  upon  any  time.** 

Another  witness  deponed,  that  between  Whitsnn- 
dsyand  Martinmas  1828,  she  saw  the  respondent  upon 
one  occasion 

"have  hold  of  the  pursuer  in  the  house  of  William  White, 
ploughman,  in  daylight,  and  in  presence  of  the  witness  and 
^V^bite's  wife,  but  nothing  improper  took  place  between  them." 
"  I'hat  on  another  occasion,  when  the  deponent,  pursuer,  and 
other  three  female  servants  were  employed  in  weeding  corn,  tbe 
<lefender  took  hold  of  the  pursuer,  and  threw  her  down  into  the 
<litch,  where  they  remained  for  a  short  time,  while  the  deponent 
ind  the  other  servants  went  on  with  their  work:  That  when 
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the  pursuer  and  defender  were  in  the  ditch,  they  were  hid  from 
tbe  view  of  the  deponent  and  other  workers,  and  thev  remained 
there,  the  deponent  thinks,  about  ten  minutes.  All  which  is 
truth,  as  the  deponent  shall  answer  to  God.  And  depones  she 
cannot  write.  On  the  interrogatory  of  the  defender,  depones,- 
That  when  the  deferider  came  first  up  to  the  workers,  and  a  little 
before  be  threw  the  pursuer  into  the  ditch,  the  pursuer  and 
Jessie  Kedie,  the  previous  witness,  took  hold  of  the  defender, 
who  was  sitting  amongst -the  servants,  and  pulled  him  down, 
struggling  together  for  some  time,  which  ended  in  the  defender 
putting  tbe  pursuer  into  the  ditch  as  before  deponed  to." 

Another  witness  deponed,  that 

*<  about  a  fortnight  before  or  after  the  1st  of  January  1829,  when 
going  to  a  dance  at  Maxton,  accompanied  by  David  Kedie  and 
several  young  women,  amongst  whom  was  the  pursuer,  was  met 
by  the  defender,  who  took  hold  of  the  pursuer :  That  the  de- 
ponent and  the  rest  of  the  party  proceeded  on  their  way  to  Max- 
ton,  leaving  the  pursuer  with  the  defender :  That  this  took  place 
between  the  hours  of  eight  and  twelve  at  night :  That  after  this, 
the  deponent  saw  the  defender  take  bold  of  the  pursuer  in  the 
house  of  David  Kedie  at  Littledean,  in  the  presence  of  the  de- 
ponent and  Kedie*s  wife.  Being  interrogated  by  the  defender, 
depones.  That  the  place  where  the  deponent  and  tbe  rest  of  the 
party  met  tbe  defender,  as  above  deponed  to,  was  within  a  hun- 
dred yards  of  the  east  end  of  Maxton :  That  the  pursuer  rejoined 
the  deponent  and  his  party,  before  they  got  into  the  ball-room, 
which  was  in  the  village  of  Maxton  :  That  the  deponent  never 
saw  any  familiarity  between  the  pursuer  and  the  defender,  beyond 
what  is  common  between  lads  and  lasses.** 

Two  other  witnesses  corroborated  the  facts  last 
stated.  It  was  proved,  however,  that  the  respondent 
was  a  farmer  in  the  lower  ranks  of  life,  and  was  in 
the  habit  of  himself  working  along  with  the  servants. 
The  Sheriff-substitute»  upon  advising  this  proof,  oa 
6th  March  1830,  found, 

"  that  it  does  not  amount  to  a  semiplena  probation  so  as  to  entitle 
the  pursuer  to  her  oath  in  supplement. — Kote, — It  is  not  in  evi* 
denee  that  the  defender  was  ever  in  the  pursuer's  company, 
within  ten  months  previous  to  the  birth  of  the  child.** 

Upon  advising  a  reclaiming  petition,  an  additional 
proof  was  allowed,  and  concluded.  From  this  proof  it 
appeared  that  the  respondent  was  a  farmer  rather  in  the 
lower  ranks  of  life,  and  was  occasionally  in  the  custom 
of  himself  working  along  with  his  servants,  in  matters 
connected  with  the  culture  of  the  farm,  such  as 
ploughing,  forking  corn,  driving  harvest  carts,  mow- 
ing* gathering,  &c  That  in  July  18^9,  several  wit- 
nesses who  were  mowing  in  a  field  upon  the  farm, 

"  in  which  there  stands  an  uninhabited  house  without  door  or  win- 
dows, and  garden  attached,  bounded  on  the  north  and  partly  on 
the  east  by  a  plantation  of  eleven  or  twelve  years*  growth,  on  one 
occasion,  in  the  said  month  of  July,  observed  the  pursuer  coming 
from  tbe  Cottars  houses,  where  she  and  her  father  lived,  towards 
the  uninhabited  house  above-mentioned,  to  which  there  was  a 
garden  attached  possessed  by  the  pursuer's  father :  That  the 
pursuer  went  into  said  garden,  and  that  the  defender,  who  was 
in  the  field  beside  the  witnesses,  left  him,  and  went  across  the 
field  into  the  garden  also ;  That  the  deponent  did  not  see  the 
defender  and  pursuer  together  in  the  garden,  the  house  being 
betwixt  the  deponent  and  the  garden:  That  about  twenty 
minutes  after  the  deponent  saw  the  pursuer  and  defender  go  into 
the  garden,  he  saw  the  defender  leave  it,  and  cross  a  style  lead- 
ing to  the  public  road,  and  in  an  opposite  direction  from  that  in 
which  he  entered,  and  that  about  two  or  three  minutes  after- 
wards :  That  he  saw  the  pursuer  likewise  leave  the  garden  and 
follow  the  defender,  who  waited  until  she  got  over  the  style, 
when  both  proceeded  along  the  road  together  towards  the 
Cottars  bouses  above-mentioned,  and  appeared  to  the  de« 
ponent  to  be  in  conversation  with  each  other :  That  they  se* 
parated  when  they  came  near  to  these  houses :  That  the  difr- 
tctnce  between  the  uninhabited  bouse,  and  the  spot  where  the 
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pursuer  and  defender  separated  as  above-mentioned,  may  be 
about  46  roods :  That  tbe  above  meeting  between  the  pursuer 
and  defender,  took  place  between  tbe  hours  of  two  and  five  in 
the  afternoon :  That  the  vninhabited  house  and  garden  attach- 
ed, is  bounded  on  the  south  by  a  parisb  road,  and  that  the  gar- 
den is  fenced  from  the  road  by  a  wall  of  four  feet  high :  That 
people  passing  along  that  part  of  the  road  forming  the  boundary 
as  aforesaid,  have  a  view  of  the  whole  of  the  garden :  Th^ 
there  is  an  inhabited  house  nearer  to  the  garden  than  that  oo* 
eapied  by  the  pursuer  and  her  father,  in  wbic&  four  families 
livedo  aud  tttat  that  house  stands  on  the  opposite  side  of  the  pa- 
rish road  from  the  uninhabited  boose  about  two  yards  farther  to 
tbe  west :  That  Robert  Faterson  and  Andrew  Millar,  on  the 
occasion  above  deponed  to,  were  li&ewise  mowing  alemgst  witb 
the  deponent :  That  the  parties,  on  leaving  the  garden,  passed 
the  beck  of  the  said  inhabited  house  by  the  parish  road,  when- 
going  towards  the  Cottars  houses." 

The  Sheriff,  on  6th  Joly  1832,  adhered  to  his  in- 
terlbcator,  finding  that  the  proof  did  not  amount  to  a 
semiplena  probation  adding  in  a  note,  that  the  fanri- 
liarities  sworn  to  were  weakened  in  their  effect  on 
tlie  evidence,  from  the  fact  that  the  respondent,  though 
tenant  of  tlie  farm,  occasionally  worked  among  his 
servants.  The  pursner  advocated,  and  the  Lord  Ordi- 
nary, on  21st  JNorember  1832,  pronoimeed  this  in- 
ter! ocotor  r — 

**  Advocates  the  cause :  Finds  that  the  pursaer  has  adduced  a 
semipkna  probatio  of  her  libel,  and  allows  her  to  depone  in  sup- 
plement.—^o». — The  Lord  Ordinary  views  the  evidence  in  a 
light  different  from  that  in  which  it  appeared  to  the  Sheriff. 
The  scene  where  the  parties,  in  the  day  time,  and  in  a  room 
alone,  fairly  went  to  bed,  and  remained  together  for  a  quarter  of 
an  hour,  surely  creates  more  than  suspicion.  It  is  true,  that,  if 
the  witness  Kedie  is  quite  correct  as  to  the  date,  this  appears 
to  have  happened  previous  to  the  period  of  conception ;  but  then 
it  is  followed  up  bv  another  scene,  which  corresponds  exactly 
with  that  period,  when  the  parties  chose  to  lie  in  a  ditch  for  ten 
minutes,  a  place  apparently  selected  for  no  purpose,  except  that 
it  concealed  them  entirely  from  the  view  ot  four  other  women, 
with  whom  the  pursuer  had  been  at  work  in  tbe  field.  The 
other  facts  in  evidence  woirid  not  have  been  decisive  of  them- 
selves, but  they  indicate  an  unbecoming  familiarity,  which,  it  is 
thought,  even  in  that  rank  of  life,  is  unusual  between  a  master 
and  tii^  servant,  and  which  therefore  confirms  the  presumption 
arising  from  the  rest  of  the  proof." 

The  defender  reclaimed.    At  adrising, 

LorH  PreHdeni  said,  there  had  been  a  series  of  fasstliarides 
proved,  so  as  to  entitle  the  woman  to  her  oath  in  supplement. 
The  words  *'  fairly  went  to  bed**  in  tbe  Lord  Ordinary's  note, 
were  too  strong,  for  that  meant  nudut  cum  nuda. 

Lord  CrcUgie  thought  the  case  important  He  had  great  doubts 
in  it  Whenever  there  was  a  case  in  which  there  was  to  be  an 
eath  in  supplement,  he  thought  it  imperative  thai  the  Judge 
should  first  take  the  declaration  of  the  psrties. 

Lord  Balgray  took  up  tbe  case  in  a  different  light  from  Lord 
Craigie.  He  never  nnderstood  it  was  imperative  to  take  a  de- 
claration from  parties  in  sndi  circumstances.  The  familiarides 
sworn  to  are  of  such  a  description  as  to  warrant  the  oath  in 
supplement 

Lord  Gillies  concurred,  and  the  Court  adhered. 

First  Division. — Lord  Ordinary,  Corehouse.—>^c/.  Milne.— 
jftt.  Patterson..^ William  Marshall,  and  James  Usher,  Agents. 
—Scott,  Clerk [J.  W,  />.] 


Ut  February  1833. 

No.  159. — Robert  Wilson,  Pursuer^  v.  Alexander 

NisBETy  &c.,  Defenders^ 

Cautioner —  Co-obligant^>  Bill^Depositation — Arbitration  ^A 
parijif  entering  into  a  $ubmitsion  of  certain  claims,  at  the  in^ 
Mance  of  annlher  party  against  him ;  and  having  at  the  same 


time  granted  a  bill,  alengvitti  certain  vcuri/iest/or  a  proportion 
of  Ih^  claim,  to  be  deposited  ,iri</(,  ajtd'  kept  by  the  clerk  to  tk^ , 
'MiMiMi^  sulked  to  the  orders  of  the-  arUCers,  and  wiik  4ke  > 
provision  that  payment  should  not  be  .enforced,  unless  the  con- 
tents ^ould  be  found  due,  and  payment  oridered  hy  them  ;  the  , 
'arbiters  having  pronounced  dn  interim. 4ecrte'^r  a  svm  exceed-* 
ing  ttte  amount  6f  the  bill,  -jfthat  sum  should  be  fifund  dveT  - 
^t  having  found  nothings  and  given  no  ordet^  regareUng  the  bUl 
or  iis  eontef^s — and  the  submission  having'  been  alhwed  to  er-  % 
pire  without  any  final  decree — Held,  that  the  eredlfott  could  not 
thereafter  obtain  jmymenl  of  the  bUl  from  the  enuXidkers. 

Prior  to  November  1827»  Gordon  and  tV^kon  car- 
ried on  business  as  haberdashers,  under  this  firm  of 
Gordon,  Wilson  and  Company.    A  written  tsgvBB^ 
ment  was  then  entered  into  among  the  parties^  by 
which  the  Company  was  dissolved,  and  Nisbet  came 
into  Wilson's  place — Gordon  and  Nisbet  being  bound 
to  relieve  the  pursner  of  debts Itnd  losses,  and  to  grant 
him  bills  for  his  share  in  the  concern.    The  bills  were 
granted  abont  three  months  afterwards^  at  which  time 
Wilson's  interest  was  aseertwned  at  aboot  £2580i 
Shortly  after,  Gordon  made  over  his  whole  interest 
to  Nisbet,  by  an  agreement,  narrating  the  former, 
and  the  proceedings  consequent  upon  it,  and  binding 
Nisbet,  under  certain  limitations,  to  pay  him  annually 
£250,  and  to  meet  all  the  debts  and  obiigatione  of  the 
concern,  among  which  were  specially  enumerated  tbe 
bills  to  Wilson.    Nisbet  thereafter  paid  part  of  tbe 
bills,  and  renewed  others.    Gordon  became  baakmpt 
some  time  after:   Whereupon  Nisbet  declined  pay* 
ment  of  his  acceptances  upon  various  grounds,  con- 
nected with  the  situation  of  the  trade  and  the  conduct 
of  the  pursuer.     In  1830,  the  parties  entered  into  a 
submission  te  Taylor  and  Callam,  as  arbiters  (with 
power  to  appoint  M' Donald  as  eversman),  to  con- 
tinue in  force  though  either  party  should  become 
bankrupt,  and  with  power  to  prorogate,  and  to  pro- 
nounce interim  decrees.    At  the  same  time,  Nisbet, 
along  with  cautioiiers,  granted  to  the  pursuer  a  pro- 
missory-note for  £704  (alleged  to  be  tbe  amount  of 
two  bills  owing  by  the  former  to  the  latter,  with  in- 
terest).   And  the  submission  provided  as  follows : 

**  And  the  said  Alexander  Nisbet  having  granted  ptomsaoiy- 
noteg,  along  witb  securitiea  for  tbe  sum  of  £700  Sterlings  or 
thereby,  payable  to  the  said  Robert  Wilaon,  within  six  ween  of 
this  date,  it  is  hereby  agreed  and  stipulated,  that  these  bills  shsll 
be  lodged  with  tbe  clerk  to  tie  ssbmission,  and  placed  ender  the 
order  of  tbe  said  arbiters  or  oversman,  so  that  payment  thereof 
shall  not  be  enforced,  unless  the  contents  thereof  shall  be  fooasd 
due,  and  payment  ordered  by  them  or  him,  the  said  arbiters  or 
oversman  having  power  to  order  such  steps  to  be  taken,  for  pre- 
serving tbe  privilege  of  summary  diligence,  as  they  or  be  should 
think  proper. '^ 

In  the  course  of  the  submission  this  note  was  pre- 
tested, 7th  September  1830,  for  non-payment*  On 
the  5th  of  November  1830,  McDonald,  the  oversnan, 
issued  an  interim  decree,  ordaining  Nisbet  to  pav  to 
the  pursuer  £1000,  under  deduction  of  £600  (of  woich 
sura,  doe  to  the  Bank,  Nisbet  was  bound  to.  relieve 
the  pursuer),  provided  he  paid  it, — the  pursuer  giving 
security  to  repeat,  in  case  tne  sum  decerned  for  should 
be  found  not  due,  in  whole  or  in  part.  The  pursuer 
gave  Nisbet  a  charge  on  the  decreet-arbitral,  which 
was  unsuccessfully  suspended.  Nisbet  fled  to  the 
Sanctuary.  His  moveables  were  poinded.  He  was, 
on  his  own  application^  sequestrated  2d  December 
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18.^.  And  oYie  dflriii'caiittoneni,  More,  was  appoii 
trustee.^  Tlf6^pursner  claimed  to  be  ranked  for  £l 


inted 
pursuer  ciaimea  lo  oe  ranxea  ror  £1822 
and  £707.  '  Th^  submission  expired  20tb  Febroarf 
1831, -witii^ot 'any  final  decree,  or  any  finding  ai 
to  the  bill;  *  The  trustee,  and  other  partre9  inter- 
ested, refused  to  allow  Nisbei  to  renew  it,  chiefly  on 
the  ground  that  the  cautionary  obligfation  had  fallen 
with  it.  In  conseq'iienfce  of  the  refusal  of  the  tritatee 
(o  rank  the  above  soirfs,  the  pursuer  raised  an  actichn 
against  Nisbet  for  the  whole  claims  under  the  agree- 
ment of  1827,  together  with  penalty  and  interest,  and 
a  small  sum  since  lent  to  Nisbet,  amonnting  to  about 
£3550,  including  the  £1000  decerned  for, — ^and  also 
against  the  trustee  and  the  other  tWo  cautioners,  for 
the  contents  of  the  £704  bill.  The  submission-clerk 
also  brought  a  multiplepoinding.  The  trustee  and 
commissioners  of  Nisbet  compromised  the  demfand 
against  him,  by  consenting  to  decree  for  £2200  (on 
which  a  small  dividend  would  be  dra^n,  not  exceed*' 
ing  the  probable  expense  of  continuing  the  litigation)/ 
under  reserration  of  the  ptfrsuer's  claims  against  the 
cautioners — ^bnt  with  provision,  that  the  decree  of 
consent  for  the  £2200  snouM  not  be  employed  against 
them  as  evidence  of  the  justice  of  Wilson's  claims. 

The  pursuer,  who  had  recovered  the  bill  by  a  dili» 
gence,  pleaded,  inter  alhy  besidea  the  justice  and  ex« 
tent  of  his  claim  agahofst  Nisbet — I.  The  promissory- 
note  in  question  was  granted  by  the  respondents  to 
the  pursuer,  absolutely  and  unconditionally,  and  the 
depositing  it  afterwards  with  the  clerk  to  the  sub- 
mission being  in  consequence  of  a  separate  agreement 
with  Alexander  Nisbet,  to  which  they  were  not  par- 
ties, the  respondents  were  not  entitled  to  fonnd  upon 
the  expiry  of  the  submission,  but  were  bound  to  pay 
the  note,  upon  it  being'  ascertained,  whether  before 
the  arbiters  in  Court,  or  bv  admission  of  party,  that 
a  debt  of  that  amount  was  aue  by  Nisbet  to  the  pur- 
suer.—  II.  Supposing  the  promissory-note  to  have 
been  lodged  in  the  submission,  upon  a  condition  avail- 
able to  the  respondents,  that  payment  was  only  to  be 
enforced  upon  the  arbiters  finding  a  debt  to  the 
amount  of  the  note  due  by  Alexander  Nisbet  to  the 
pursuer, — that  condition  was  fulfilled,  and  the  pur- 
suer became  entitled  to  the  promissory-note,  under 
the  interim  decree*arbitral  for  £1000,  which  was  a 
good  and  eflFectual  decreet  in  the  pursuer's  favour, 
under  the  express  power  conferred  by  the  submis- 
sion upon  the  arbiters  and  oversmaui  to  pronounce 
interim  decreet8.-^III.  The  circumstance  of  the  in- 
terim decreet-arbitral  havhig  proceeded  upon  an  ofier 
of  caution  from  the  pursuer  to  repay  any  part  of  the 
£1000  which  might  oe  found  Kr  be  erroneously  award- 
ed, upon  a  final  aeconntinff  before  the  arbiters  and 
oversman*  cannot  affSact  tne  wsliAij  of  the  interin 
decreet,  which,  except  in  the  single  event  of  the  overs- 
man  ultimately  finding  the  whole  turn  decerned  for 
not  to  be  due,  was  an  imolnte  and  unconditional  award 
m  the  pursuer's  l«vour. 

The  cautioners,  defenders,  pleaded,  inter  aUa^'-^h 
A  bill  or  promissory-note,  deposited  in  the  hands  of 
arbiters  or  an  oversman,  under  an  express  declara- 
tion, **  that  payment  thereof  shall  not  be  enforced, 
Boless  the  contents  shall  be  found  due,  and  payment 


ordered  by  them  or  him,*'  is  only  a  conditional  seen«i 
rity,  available  in  the  event  of  a  decree-arbitral  being* 
pronounced,  expressly  finding  the  contents  of  the  bill 
doe,  and  orderirijr  payment  thereof  to  be  made  by  tbo 
grantors. — IL  If  in  such  a  case  the  submission  has 
lapsed  or  been  abandoned,  without  any  decree-arbi-« 
traf  to  the  above  eflfect  having  been  given  forth,  the 
seenrily  thus  interposed  becomes  aTOrtive,  and  the 
eaot^oners  cannot  legally  be  called  on  to  renew  theii' 
obligation  in  any  different  form. — IlL  As  the  defen-^ 
ders  neter'  granted  or  delivered  the  promissory-note 
in  question  to  the  pursuer,  and  as  no  decree-arbitral 
has  been  pronouncedr  finding  the  contents  of  the  said 
note  due,  either  by  Nisbet  or  by  the  defender,  or  or-^ 
dcring  delivery  or  payment  thereof  to  the  pursuer, 
the  defenders  are  entitled  to  absolvitor  from  this  ac- 
tion, with  expenses. 

«*  The  Lord  Ordinary  (20th  November  1832.)  having  heard 
partiei*  procnrators,  and  thereafter  considered  the  closed  reeord, 
and  whole  process,  In  the  ordinary  action,  Assoilsfifes  the  defen- 
ders, George  More,  James  Kerr,  and  John  Ferguson,  from  the 
ooitchnions  of  the  libel ;  and  in  the  action  of  multiplepoinding, 
Prefers  the  said  George  More,  James  Kerr,  and  John  reignson*. 
to  the  bill  in  tnedio,  and  deeems :  Finds  the  pureoer  liable  to 
^e  defender  in  expenses,  of  which  apponits  an  account  to  be 
gifen  in,  and  when  lodged,  remits  to  the  auditor  to  tax  the  same, 
and  reports— ATole. — The  promissory-note  is,  on  the  face  of  it, 
unqualified.^  But  it  was  not  only  granted  of  the  same  date  with 
the  submission,  hut  in  the  submissioir  it  is  esipressly  profided 
that  tiie  note  '  should  be  lodged  with  the  clerk  to  the  submission, 
and  [^aced  under  the  orders  of  the  said  arbiters  or  oversman,  so 
that  pmoent  thereof  should  not  be  enforced,  unless  the  contents 
thereof  should  be  found  due,  and  payment  ordered  hj  them  or 
him,*  and  under  this  agreement  it  was  lodged  accordingly.  Nowr 
under  this  agreement,  the  note  was  not  to  be  delivered  to  the 
pursuer  unlese  there  was  an  express  order  of  the  arbiters  to  thai 
effect,  or  at  least  an  express  finding  that  a  sum  equal  to  its  con- 
tents was  due  to  the  pursuer.  The  Lord  Ordinary  thinks  that 
there  never  was  any  such  finding.  The  interim  decree  (assum- 
ing this  decree  to  be  valid  in  itself,)  was  not  truly  such  a  finding  f 
for  witbost  any  finding,  it  only  decerned  for  interior  payment  of 
j61000^  on  condition  that  it  should  remain  open  for  dl^cossion^ 
whether  that  or  any  sum  was  truly  due,  and  on  condition  that 
security  should  be  found  to  repay  the  sum  so  ordered  to  be  paid^ 
ante  manum,  in>oase  it  should,-  after  disriission,  be  found  that 
it  was  not  due.  The.  Lord  Ordinary  can  regard  this  in  no  other 
light  than  a  summary  order,  pending  the  process,  for  interim 
possession  of  the  money  in  dispute,  as  it  were  for  consignation 
of  it  with  the  pursuer,  on  his  finding  good  security  to  hold  it 
fiubjeet  to  the  ultimate  judgment  of  the  arbiters ;  which  orders 
whether  cpmpetent  or  not,  he  does  not  think  was  a  proper  find- 
ing that  any  sum  of  money  was  due.  It  was  not,  therefore,  her 
conceives,  sufficient  to  warrant  delivery,  or  an  order  for  delivery 
of  the  promissory-note.  Accordingly,  there  was  no  such  delivery, 
or  order,  nor  any  provision,  which  there  should  have  been  if  such 
an  order  had  been  made,  that  the  seeurity  for  repayment  by  the 
pursuer  should  be  avaiKng  to  the  other  obligants  in  the  promise 
Bory-note  besides  Nisbet.  And  it  appears  to  the  Lord  Ordinary, 
that  it  might  be  supposed  equitabie  to  make  an  interim  order  to 
relieve  the  pursuer,  hj  taking  a  sum  of  money  out  of  the  pocket 
of  Nisbet,  before  decidedly  finding  whether  it  was  truly  due  by 
him  or  not,  while  yet  k  might  not  be  supposed  equitable  to  re- 
lieve him,  by  taking  it  out  of  the  pockets  of  the  other  obligants 
io  the  note.  The  same  view  of  the  interim  decreet  appears  to 
the  Lord  Ordinary  to  impW,  that  even  from  Nisbet  the  jCIOOO 
could  not  be  demanded,  after  e^cpiry  of  the  submission,  before 
any  ultimate  decidon  whether  it  was  due  or  not ;  and  that,  on 
the  contrary,  when  this  happened,  the  j£1000,  if  paid  ad  interim, 
fell  to  be  repaid,  i.  e,  in  the  view  that,  however  expressed,  the 
interim  decreet  was  merely  an  order  to  consign,  as  it  were,  to 
much  money  with  the  pursuer  during  the  discussion,  on  the  pur< 
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suer**  finding  good  security  to  accoont  for  it,  agreeably  to  the  ul- 
timate judgment  of  the  arbiten." 

The  pursuer  reclaimed,  stating,  that  he  had  offered 
throughout  to  renew  the  submission.     At  advising, 

The  Lord  Justice -derk  could  see  no  ground  for  alteration. 
Here  was  a  cautionary  obligation,  to  which  the  usual  rules  niu»t 
be  applied.  No  doubt,  steps  had  been  taken  to  preserve  the 
bill,  fiut  was  there  any  finding  by  the  oversman  that  the  con- 
tents were  due  ?  The  interim  decree  might  be  a  very  good  one 
for  its  own  purposes.  But  did  it  find  this  ?  Did  it  make  any 
reference  to  the  bill  at  all  ?  Was  any  order  pronounced  regard- 
ing it?  Nothing  of  the  kind.  And  surely  the  oversman  must 
be  assumed  to  have  known  the  history  of  the  bill. 

Lord  Cringleiie  concurred.  His  only  difficulty  lay  in  the 
great  injustice  of  the  case.  A  clause  of  the  submission  pro- 
vided, that,  if  it  expired,  the  proceedings  might  be  produced  as 
evidence,  although  there  should  be  no  6nal  decree.  He  thought 
the  interim  decree  a  very  strange  one ;  for  it  decerned  for  a  cer- 
tain sum,  provided  it  should  be  afterwards  found  due.  If  the 
j£1000  had  been  paid,  repetition  might  have  been  afterwards  ob- 
tained. Nothing  had  been  decided  by  that  decree  about  the 
jETOO  bill.  The  multiplepoinding  should  not  have  been  raised, 
for  the  very  same  question  occurred  in  both  actions. 

Lord  Glenlee  thought  it  difficult  to  find  grounds  in  law  for 
differing  from  the  Lord  Ordinary,  even  if  he  had  thought  that 
the  justice  of  the  case  lay  the  other  way.  But  until  he  knew 
more  of  the  matter,  as  to  the  right  of  Nisbet  to  set  aside  the 
whole  transaction,  he  could  not  think  the  interlocutor  wrong  in 
point  of  justice  either.  The  bill  was  deposited,  under  a  strict 
depositation,  with  the  clerk  to  the  submission,  that  the  arbiters 
might  make  what  order  they  saw  fit  about  it.  So  the  pur- 
auer  must  show  that  he  bad  right  to  the  bill  itself,  under  the 
express  terms  of  its  depositation.  The  interim  decree  bad 
given  him  no  such  right;  and  be  had  made  no  application  to  the 
arbiters  for  an  order  to  deliver  it  up  to  him,  upon  the  ground  of 
their  having  found  a  sum  due  to  him,  or  upon  any  ground.  This 
he  ought  to  have  done,  instead  of  charging  Nisbet  Nothing  of 
the  kind  had  been  done,  and  he  had  no  other  right  to  the  biU. 

Lord  Meadowbank  concurred. 

The  Court  unanimously  adhered,  with  additional 
expenses. 

Second  Division. — Lord  Ordinary,  Mackenzie.*^^c/.  Dean 
of  Faculty  (  Hope),  Christison.— ^//.  More.— William  Miller, 
and   Alexander   Gifford,  Agents. — Sir  R.   Dundas,  Clerk.-— 

2d  February  1833. 

No.  160. — John  Moinet,  Petitioner^  v,  Robert 
Hamilton,  Respondent. 

Bankrupt — Sequestration — Alimentary — Public  Officer— Bene- 
ficium  Competentie — Diligence — Held^  L  That  the  eantai 
Jtet  becoming  due  to  a  pursvivant'Ot-armSf  are  altachabfe  by  se» 
gnestratiofi. — 77.  J3ut  in  respect  they  did  nof,  along  with  the 
salary,  exceed  the  hcne&cium  competentiflB — Found  that  they  were 
protected Jroni  sitch  diligence. 

The  estates  of  Hamilton,  the  respondent,  were  se- 
questrated on  29th  .luiy  1830,  and  on  20th  August 
thereafter,  George  ]\lirry  was  confirmed  trustee,  and 
obtained  the  usual  adjuaication  in  hi.^  favour,  of  the 
whole  estate,  real  and  personal,  belonging  to  the 
bankrupt  at  the  dat«  of  the  sequestration.  The  bank- 
rupt, besides  carrying  on  business  as  a  bookbinder^ 
held  the  office  of  a  pursuivant-at-arms,  under  the  title 
of  Kintyre  Pursuivant.  The  office,  which  was  a 
Crown  appointment,  was  for  life.  Those  holding  such 
an  office,  form  constituent  officers  of  the  Court  of  the 
Lord  Lyon,  and  by  their  commissions,  are  bound  to 
discharge  the  duties  thereof  personally,  unless  in  con* 
sequence  of  ill  health  or  necessary  absencoi  in  which 


case  they  are  bound  to  procure  respectable  persons  to 
officiate  for  them,  'i  he  duties  attached  to  the  office^ 
are  to  attend  the  Lord  Lyon  when  he  denounces  war, 
proclaims  peace,  publishes  proclamations  made  by  the 
King  and  Council,  and  when  he  gives  the  aitsiiiitance 
required  at  coronations  and  other  State  ceremonies. 
Upon  the  coronation  of  a  monarch,  they  am  required 
to  be  personally  present  at  the  place  where  the  cere* 
mony  is  performed,  unless  a  special  dispensation  be 
granted.  At  the  coronation  of  George  IV.,  tlie  bank- 
rupt and  other  pursuivants  were  summoned  to  attend, 
and  gave  attendance  in  London,  but  they  were  not  re- 
quired to  do  so  at  the  coronation  of  his  present 
Majesty,  in  consequence  of  no  procession  taking  place. 
The  emoluments  of  the  office  consist  of  h/,  A  salary  of 
£16,  13.  4.  per  annum,  payable  from  the  civil  list  fur 
Scotland;  2£f,  A  share  of  fees  payable  to  them  as  officers 
of  the  Lyon  Court,  by  those  upon  whom  new  honours 
and  dignities  are  conferred  by  the  Sovereign.  The 
emoluments  derived  by  the  bankrupt  from  this  latter 
source  averaged,  from  the  date  of  his  appointment  in 
1821,  to  that  of  his  sequestration,  only  aoout  £7,  16s. 
yearly.  In  consequence,  however,  of  the  new  creation 
of  peers,  which  took  place  subsequent  to  the  sequestra- 
tion, some  fees,  amounting  together  to  about  £60,  be- 
came due  to  the  bankrupt.  Mr  Cook,  collector  of  the 
persuivants'  fees,  finding  that  they  were  claimed  by  the 
trustee  as  falling  under  the  sequestration,  and  also  by 
the  bankrupt,  brought  a  process  of  multiplepoinding 
before  the  Second  Division  of  the  Court.  Claims 
were  lodged  by  both  of  these  parties.  The  trustee 
having  insisted  that  the  bankrupt  should  be  ordained 
to  find  caution  for  expenses,  before  being  allowed  to 
continue  the  litigation, —  Lord  Mackenzie,  on  8th 
March  1832,  refused  to  make  such  appointment ;  and 
thereafter,  upon  the  merits,  his  Lordship,  on  11th 
July,  pronounced  this  interlocutor : — 

**  Having  heard  parties*  procurators,  and  thereafter  considered 
the  closed  record,  and  wbole  process.  Prefers  the  claimant, 
George  Mirry,  to  the  fund  in  medio,  and  decerns  in  the  prefer- 
ence, and  against  tbe  raiser  of  the  multiplepoinding  accordingly  : 
Repels  tbe  claim  of  the  claimant,  Robert  Hamilton,  and derernf>. 
Finds  tbe  said  Robert  Hamilton  liable  to  the  said  George  Mirrj 
in  the  expenses  of  the  competition  between  them,  of  which  ap* 
points  an  account  to  be  given  in,  and,  when  lodged,  remits  to  the 
auditor  to  tax  tbe  -same,  and  report. — Xoie, — Tbe  Lord  Ordi- 
nary does  not  see  how,  after  recent  decisions,  he  can  find  a  col- 
lection of  Casual  fees  payable  without  any  duty  whatever  done 
for  them,  to  be  privileged  either  as  alimentary  or  as  necessary  to 
the  execution  of  official  duties,  for  which  a  fixed  salary  is  paid. 
It  is  indeed  not  easy  to  reconcile  these  decisions  to  any  privilege 
at  all,  except  that  of  aliment,  expresly  constituted  such." 

Against  this  judgment  the  bankrupt  reclaimed ;  and 
the  trustee — being  doubtful  how  far,  even  supposing 
the  fees  to  be  attachable  by  sequestration,  they  could 
be  claimed  under  that  obtained,  having  arisen  subse- 
quent to  its  date — presented  a  petition  for  a  supple- 
mentary sequestration  of  such  fees.  No  meeting  of 
creditors  had  been  called  to  consider  the  propriety  of 
this  particular  proceeding,  but  at  a  meeting  held  some 
time  before,  the  trustee  had  been  authorised  generally 
to  take  all  steps  necessary  in  the  sequestration.  This  pe* 
tition  was  presented  in  name  of  Muinet,  who  had  been 
appointed  trustee  in  consequence  of  the  death  of  Mirry, 
and  came  before  the  First  Division  of  the  Court. 
The  proceedings  before  the  Second  Division  having 
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been  stated,  the  Coart  sisted  process  till  the  multi* 
plepoinding'  shonld  be  remittea  to  them  by  thai  Divi* 
sion.  A  remit  baring  accordingly  been  made,  it  was 
pleaded  for  the  bankrapt — I.  That  by  the  Bankrupt 
Htatute,  sec  S9,  it  was  incompetent  for  the  trustee 
to  present  the  present  petition,  without  having  called 
R  meeting  of  the  creditors,  and  received  authority 
from  them  so  to  do,  which  had  not  been  done. — II. 
That  the  fees  were  not  attachable  under  the  former 
sequestration,  and  therefore  the  interlocutor  of  the 
Lord  Ordinary  was  ill  founded. — III.  The  emolu- 
ments of  pursuivant  being  alimentary,  and  not  more 
than  sufficient  for  his  support,  he  was  entitled  to  the 
heneficiam  compeleniia,  and  they  could  not  be  attach- 
ed by  his  creditors.  The  trustee  pleaded — I.  A 
meeting  of  creditors  having  been  called,  and  autho- 
rtited  the  trustee  to  take  all  necessary  steps  regarding 
tbe  sequestration,  he  was  entitled  to  present  the  peti- 
lion.—  JI.  The  fees  were  clearly  attachable;  ana  al- 
thi)ugh  the  tialary,  which  was  not  attached,  might  be 
alimentary,  the  fees  were  not. 

At  advising, 

Lord  Craigig. — I  am  not  sure  if  tbe  recent  decisions  reach 
tbis  case.  It  appears  to  me  that  wbere  there  is  a  fixed  salary, 
and  also  certain  otber  emoluments  arising  at  uncertain  periods, 
we  can  make  no  difference  between  the  salary  and  the  emolu- 
ments. The  question  I  would  put  here  is,  Whether,  taking 
tbe  emoluments  and  perquisites  for  a  certain  time,  we  can  say 
tlut  they  are  more  than  enough  for  a  sufficient  maintenance  to 
this  man.  We  must  consider  the  question  with  reference  to 
the  office  as  it  was  originally  given,  and  we  are  not  entitled  to 
touch  that,  which,  at  the  time  of  establishing  the  office,  we  could 
not  have  touched. 

LordJBalgray — There  are  three  questions  here  : — 1*^  Is  this 
application  right  in  point  of  law.  2df,  Are  these  casual  fees'  at- 
tachable at  all ;  and  Sd,  Do  they,  added  together,  and  idong  with 
the  salary,  exceed  the  henejicium  competenlla.  As  to  the  Jint, 
I  think  there  is  nothing  in  the  objection  at  alL  There  was  a 
meeting  of  creditors,  which  authorised  all  steps  necessary  to  be 
taken  in  regard  to  the  sequestration,  and  I  think  that  was  suffi- 
cient to  warrant  tbis  step  ?  As  to  the  2r/,  Whether  tbe  fees  fall  un- 
der tbe  name  of  salary,  and  are  attachable  or  not,  I  confess,  I  would 
have  very  much  entered  into  the  bankrupt's  views,  if  i  were  to 
jtidge  of  this  office  as  it  existed  an  hundred  years  ago.  But  I 
cannot,  looking  to  the  decisions  and  alteration  of  times,  dis- 
tinguish between  the  case  of  fees  due  to  macers  of  Court,  and 
thw^  due  to  tbe  bankrupt.  The  Court  have  held  the  former 
to  be  attachable,  and  I  think  so  are  the  latter ;  and  it  is  in  conse- 
quence of  these  decisions  that  I  concur  with  Lord  Mackenzie's 
interlocutor.  Sd,  In  regard  to  the  henejicium  eompetentiee,  I 
think  tbis  gentleman  gets  as  much  salary  as  he  is  entitled  to, 
and  that  the  supplementary  sequestration  was  a  proper  step. 

Lord  President, — I  am  of  the  same  opinion  as  to  this  supple- 
mentary sequestration  ;  but  as  to  tbe  benejicivm  competenli€e, 
why,  taking  all  the  emoluments  together,  they  don't  amount  to 
the  wages  of  a  common  footman,  who  gets  very  often  his  clothes 
besides.  If  vou  suppose  that  this  person  has  nothing  else  ex- 
cept the  emoluments  of  the  office,  sure  I  am  they  are  not  more 
than  sufficient. 

The  Coart  pronounced  this  interlocutor : — 

**  The  Lords  having  resumed  consideration  of  this  petition, 
together  with  tbe  process  of  multi plepoinding  (now  remitted 
from  tbe  Second  Division),  raised  at  the  instance  of  John  Cook, 
>^inst  the  bankrupt  and  the  petitioner,  relative  tu  certain  fees  le- 
vied by  the  punoer  Cook,  during  the  vears  1 830  and  1 83 1 ,  conjoin 
the  process  of  muUiplepoinding  with  this  process ;  Itecal  the 
interlocutor  of  Lord  Mackenzie,  pronounced  in  the  muUiple- 
poinding recUimed  against  by  the  bankrupt :  Find  that  the  fees 
»f  tbe  bankrapt**  office  are  legally  attachable  by  his  creditors* 
and  tb  it  this  process  of  supplementary  scqueRtrution  is  a  com- 


petent mode  of  attaching  tbe  said  fees  for  behoof  of  his  credit 
tors  In  general ;  but  in  respect  that  the  said  fees  and  tbe  salary 
of  the  office,  taken  together,  do  not  exceed  an  adequate  fund  of 
subsistence  for  the  bankrupt,  while  vested  with  the  office  ;  Re- 
fuse tbe  desire  of  the  petition  for  supplementary  sequestration, 
and  dismiss  the  same ;  and  in  the  multiplepoinding,  prefer  the 
bankrupt,  Robert  Hamilton,  to  the  fund  in  medio,  and  decern : 
But  find  no  expenses  due  to  either  party.** 

First  Division.— Lord  Ordinary,  Mackenzie. — Jet,  Skene^ 
Milne. — Jlt»  Dean  of  Faculty  (  Hope),  Currie.— John  David- 
son, &  James  Gemmell,  Agents Mr  Bell,  Clerk.— [7.  fT.  D.] 


2d  February  1833. 

No.  16L — JoiiM  Brown,  Pursuer,  v.  J aisesB, Scot, 
and  James  Cum  mi  no,  Defenders. 

Bankrupt — Sequestration — Expenses — Creditors —  Liability  of 
--'Creditors  having  appeared,  and  voted  on  a  tniaU  claim  at  the 
election  of  interim-factor  and  trustees  and  having  acted  as  law^ 
agents  in  the  sequestration,  and  also  in  the  prosecution  of  a 
suit  at  the  instance  of  the  trustee,  in  which  thejf  were  cast ;  and 
the  successful  party  having  raised  an  action  against  them  for 
payment  of  his  expenses — Held,  thai  they  were  liable  thertfor. 
Jointly  and  severally. 

In  1829,  the  estates  of  Haldane  and  Company  were 
sequestrated,  and  David  Kelly  was  confirmed  trustee. 
The  defenders,  writers  in  Glasgow,  appeared  at  the 
meetings  of  the  creditors,  and  voted  fur  the  election 
of  interim-factor  and  trustee,  on  a  claim  of  £l,  17.  2. 
They  also  acted  as  agents  in  the  sequestration.  The 
trustee  in  1830,  instituted  an  action  against  Brown» 
before  the  Magistrates  of  Glasgow,  concluding  for 
payment  of  £34,  lOs.,  being  the  price  of  a  puncheon 
of  whisky,  alleged  to  have  been  sold  to  him  by  the 
bankrupts.  It  was  established  that  the  whisky  had  been 
destroyed  by  the  carelessness  of  the  servants  of  the 
bankrupts.  The  Magistrates  assoilzied  Brown,  and 
in  a  note  reprobated  the  unnecessary  procedure  which 
had  taken  place.  The  expenses  of  process  were  taxed 
to  £70,  and  decree  extracted.  The  defenders  also, 
conducted  this  process.  The  trustee  presented  a  bill 
of  suspension,  maintaining  that  he  should  be  held 
liable  merely  qua  trustee.  This  was  refused  on  12th 
September  1832,  in  respect  of  no  caution,  with  £2  of 
costs.  The  pursuer  then  brought  the  present  action 
against  the  defenders,  concluding  for  payment  of  the 
foresaid  expenses,  amounting  in  all  to  £73,  stating, 
that  Kelly  had  no  funds,  and  had  absconded.  In  de- 
fence,  it  was  pleaded — I.  As  the  defenders  were  never 
ranked  on  the  sequestrated  estate,  and  as  they  are 
sought  to  be  subjected  in  the  sum  sued  for,  on  the 
sole  ground  that  they  did  rank,  the  action  ought  to  be 
dismissed.-^II.  The  defenders  never  having,  directly 
or  indirectly,  authorised  the  action,  are  not  liable  for 
the  expenses  incurred.— III.  The  pursuer  and  the 
trustee  beinf  in  collusion,  and  the  latter  having  in  bis 
possession  the  funds  of  the  estate,  the  defenders  ought 
not  to  be  subjected  in  the  conclusions  of  this  action.-^ 
IV.  Though  the  defenders  were  ultimatelv  liable  for 
these  expenses,  it  could  only  be  through  the  sides  of 
the  trustee,  in  a  question  of  relief  with  him,  and  af- 
ter he  should  satisfactorily  instruct  that  he  had  no 
funds.  To  the  pursuer  the  trustee  is  primarily  and 
absolutely  liable,  whether  he  have  funds  or  not,  and 
he  must  make  good  his  relief  against  the  creditors 
ranked. 

Lord  Medwyn,  on  I5th  November  1932,  repelled 
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the  defences,  decerned  against  the  defendeni  in  terms 
of  the  conclnfltons  of  the  libel,  and  found  them  joint* 
iy  and  severally  liable  in  expenses.  The  defenders  re« 
claimed.     At  advising, 

Lord  Meadowbank  said,  it  was  as  bad  a  case  as  was  ever  raised, 
aad  DOt  to  adhere,  would  just  be  to  sanction  an  unlawful  dissi- 
pation of  the  bankrupt  estate.  There  was  a  great  deal  of  as- 
surance in  coming  into  the  Inner-^use  with  it. 

The  Court  unanimously  refused  the  note. 

Defenders' Amhorities. — Johnstone  o.  Amot,  15th  June  1832. 
Scott  V.  Pattison,>2l8t  December  1826. 

Second  Division. — Lord  Ordinary,  Medwvn. — Jet.  B.  Mur- 
doch  AU.  James  Anderson. — William  Waddell,  W.S.,  and 

John  M*Gil1,  S.S.C,  Agents.  ^  Mr  Rollapd,  Clerk.  ^ 
IJ.  r.  S,] 

fid  February  1833. 

No,  162.. — Claud  Girdwooi^,  Pursuer ^  v.  The  Her- 
cules Insurance  Company  of  ScorLAND,  and 
their  Agents  Robert  Salmokd,  Defenders. 

Process — Sist — Damages — Redaction — >A  party  having,  in  a 
bill  of  iutpetmon  of  a  decreet'OrbUralt  aecuted  the  arbitet  of 
'  gro$t  corruption ;  and  haring  railed  a  reduction  oftaid  decreet ; 
and  the  arbiter  having  brought  an  action  of  damages  in  vindico' 
'  Hon  of  his  character, — the  Court  tisted  the  action  of  damages  till 
the  reduction  thoMld  be  determined,  reserving  the  party's  right  to 
insist,  if  any  circumstances  required  itjbr  the  ends  of  justice.^^ 
Question  raisetl,  whetiter  it  was  usual  or  necessary  to  catt  the  ar^ 
biter  as  a  party  to  the  reduction? 

The  Hercules  Insurance  Company  entered  into  a 
submission  regarding  a  claim  with  John  Hunter, 
merchant  in  Johnston.  Claud  Girdwood,  engineer  in 
Glasgow,  was  one  of  the  arbiters.  After  a  vaHety  of 
procedure,  a  decreet-arbitral,  finding  Mr  Hunter  en- 
titled to  £1450,  was  pronounced.  The  Company 
thereupon  raised  a  suspension  of  this  decreet,  and  im- 
puted gross  corruption  to  Mr  Girdwoodr— (a?i^ea,  Vol. 
IV.  p.  469.) 

The  Insurance  Company  then,  on  lltb  April  1832, 
raised  a  reduction  of  the  decreet,  on  the  allegations, 
inter  aiia^  of  bribery  and  corruption*  To  this  Mr 
Girdwood  was  made  a  party,  and  returned  defences, 
stating,  that  he  had  no  interest  to  appear,  and  that  he 
«iaght  not  to  be  embarrassed  by  being  obliged  to  con- 
tinue a  party  to  the  present  proceedings,  as  he  had 
instituted  an  action  of  damages  against  the  Company 
for  the  vindication  of  his  character.  The  snonnons  of 
damages  was  dated  27th  April  1832.  The  Insurance 
Company  tit  limine  pleaded  in  defence— -The  present 
action  is  incompetent,  during  the  subsistence  of  the 
fyUier  proceedings  now  in  dependence ;  at  least  it  is 
premature,  and  ought  to  be  sisted  till  the  reduction 
IS  determined.  Lord  Moncreifi^,  on  19th  December 
:^832,  prononnced  this  interlocutor : — 

"  Having  beard  parties*  procurators  on  tbe&vt  defence  stated ; 
sists  this  process  in  hoc  statu ;  reserving  to  the  pursuer  to  move 
that  it  he  proceeded  in,  in  case  any  circumstances  in  the  issue, 
or  progress  of  the  action  of  reduction  and  suspension,  shall  ren- 
der this  necessary  to  the  ends  of  justice.*' 

Girdwood  reclaimed,  and  pleaded,  That  as  his  cha- 
i^acter  had  been  grossly  injured,  he  was  entitled  to  go 
on  and  close  the  record  in  the  action  of  damages  at 
bis  instance ;  and  that  he  was  not  bound  to  wait  till 
the  other  party's  reduction  was  disposed  of.  An*- 
swered — The  si«t  is  not  unlimited.  It  is  conditional. 
The  alleged  slander  wa:s  judicial,  and  the  party  was 


not  entitled  to  go  to  trial  with  his  action,  when  the  re- 
doctioni  which  involved  the  same  matter,  wae  not  fit  for 
judgment.  The  Lord  Justice-Clerk  having  left  the 
chair. 

Lord  Cringletie  said,  from  the  nature  of  some  pless  and  defences 
used  by  a  partv,  malice  required  to  be  proved.  In  others  it  did 
not,  as  it  was  inherent.  The  accusation  was  against  a  man  of 
probity.  It  would  be  putting  matters  out  of  shape  to  let  the 
cases  go  on  separately.  It  was  right  to  call  the  arbiter  in  the 
reduction,  that  he  might  answer  for  himself  The  Lord  Or^ 
dinarv's  interlocutor  did  not  sist  the  case  indefinitely,  but  al- 
lowed Mr  Girdwood  to  go  on,  if  the  other  party  hangs  back. 
If  they  do  not  state  a  relevant  case,  then  he  can  go  on  with  his 
before  the  jury.  If  they  state  a  relevant  case,  then  both  may 
be  tried  by  the  same  jury.  Jf  the  Company  abandon  the  case, 
then  aJ]  |ifr  Girdwood  will  have  to  do,  is  to  ciury  up  his  Court 
of  Session  record  to  the  junr,  and  sav,  assess  the  damages.  He 
thought  the  interlocutor  night,  aad  that  the  Lord  Ordinary  had 
taken  the  best  way  of  trying  the  matter. 

Lord  Meadowbank  said,  he  had  entertained  very  considerable 
doubts  of  the  interlocutor.  But  they  had  been  overcome.  He 
was  much  moved  at  first  by  the  hardship  of  hanging  up  the  case. 
The  arbiter  should  not  have  been  called  in  the  reduction.  It 
wss  not  a  usual  mode  of  prooedure^  The  only  point  was  this. 
Whether  it  was  wise  to  allow  the  action  of  damages  to  go  on 
before  the  reduction.  He  thought  the  Lord  Ordinary  had  taken 
the  proper  oouise,  hut  that  the  party  had  done  quite  right  in  re- 
claiming. 

Lord  Glenlee  concurred. 

The  Court  adhered,  but  found  no  expenses  due. 

Second  pivision.— Lord  Ordinary,  Moncreifi*. — Act.  Keay 
and  Pypsr> — Alt,  Dean  of  Faculty  (Hope),  and  Neaves. — M«c- 
millan  «(  Grant,  and  G.  &  W.  ISapier,  W.S.,  Agents.— Mr 
Feigusoni- Clerk.*— [«7^  W.  ^.] 

2d  February  1833. 

No.  163. — John  M'Lennan,  &c,  Suspenders^  v. 
P.4TIIICK  CocKBUHN,  &c.,  Respondents, 

PfDcess — Susjieosion— -Landlord  and  Tenant — Lease — J  party, 
/bunding  on  an  alleged  missive  of  lease,  having  brought  a  bill  qfsvs' 
pension  of  an  JnJMor  Court  decree  of  removing  ;  and  the  Lord 
Ordinary  having  refused  said  billy  itn  the  ground  thai  no  evidence 
had  been  produced  in  the  Inferior  Court  of  the  treaty  qf  lease  ;  and 
the  party  having  tedaimed,  and  stated  at  the  bar  thai  he  wasentered 
in  the  rental- books,  not  as  a  tenant  at  wiU,  but  on  lease — The 
Court,  on  caution,  remkted  to  pass  the  bilL 

The  suspenders  were  tenants  and  possessors  of  the 
lands  of  Lochganvich  and  Auchmore,  in  the  parishes 
of  Lochs  and  (Jiff,  in  the  Island  of  Lewis,  belonging 
to  the  honourable  Mrs  M<Kensie  of  Seaforth.  The 
respondents  were  trustees  for  Mrs  M'Kensie  and  her 
husband  ;  and  in  1832,  they  raised  an  action  of  renior- 
ing  against  the  suspenders,  who  gave  in  various  de- 
fences, and,  inter  alia^  stated,  1  hat  they  entered  into  a 
lease  of  said  lands  for  14  years  from  1823 :  That  the 
terms  of  said  agreement  were  reduced  into  writing, 
and  communicated  to  the  suspenders  as  follows : — 

<*  It  is  intended  to  have  20  lots  upon  Lochganvich  and  Auch* 
more,  and  the  other  lands  in  Seaforth's  possession  in  that  island, 
and  each  lot  to  consist  of  about  three  acres  to  be  improved, 
which  will  be  valued  according  to  its  quality,  and  subject  to  the 
regulations  of  the  other  acre- land  ot  the  Lewis,  which  wss 
printed  last  year.  The  hill-ground  will  be  possessed  in  common 
by  all  those  who  have  the  lots ;  and  for  the  first  year,  or  until 
the  number  of  lots  are  completed,  a  proportion  of  the  land  not 
lotted  will  be  reserved  by  the  proprietor.  Fourteen  years  is  the 
ordinary  length  of  lease ;  but  in  this  case  the  factor  shall  re- 
commend the  proprietor  to  give  19,  or  even  21  years.  When 
the  rent  is  fixed,  when  the  tenants  are  not  satisfied,  they  nill 
be  at  liberty  to  dispose  of  their  houses  to  any  other  persou-^the 
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pioprietor  iMving  the  first  offer;  and  the  rent  and  other  arrange- 
ments will  be  fixed  before  MartinmaB  next. 
•<  Sea/arth  Lodge,  90lk  May  182S." 

Thai  in  coasMiienoe  of  this  agreement,  the  svspeM- 
dert  had  reaiOTea  from  their  &rm  of  Kirkibott  to  the 
laads  in  qaeetien,  npen  which  thef  had  expended  up- 
inuds  of  £300  in  buildings  and  tmproTements.  After 
a  nmety  of  pcoeednre,  the  Sheriff  decerned^  in  terms 
•fthe  pemoving,  against  the  tenants ;  who  havinp^foond 
caotion  for  vi^ent  profits,  broaght  a  saspension,  on 
the  ground  that  they  had  entered  into  possession  for  14 
years,  under  Ike  document  of  SOth  Jvlay  1823.  An- 
swered— The  document  in  question  was  made  ont  for 
the  use  of  the  factor, — ^it  waft  nerer  delivered  to  the 
suspenders,  and  is  addressed  >«  no  one.  It  is  not  a 
missive^  and  contains  no  offer  of  lease.  The  suspen- 
ders are  therefore  only  tenants  at  will.  Lord  Gien- 
lee,  oo  3d  January  1833|  pronounced  this  interlocn* 
tor: — 

"  In  tespeet'ef  the  answers^  and  that  the  Ordinary  does  not 
find  that  in  the  Inferior  Court  the  complaincrs  attempted  to 
bring  any  evidence  for  instructing  that  the  writings  founded  on 
by  them  were  actaally  deli^wred  to  them,  or  any  of  them,  by 
Seaforth,  or  any  body  acting  for  him,! as  agreements  under 
.which  they  were  to  jossess-i-^^r  to  brin^  aay  evidence  as  to  a 
Weaty  between  them  and  Seaibrth^o^fbe.ddQect-r-orto  instruct 
liow  and  in  what  manner  the  said  ffrtti^gF  actuaHy  came  into 
jtheirposaession,  Refusetthe  bill,  and  ^tids  the  comp^ainers  liable 
'in  expenses :  Allows  an  account  thereof  to  be  given  in,  and 
Vemit9  to  the  auditor  to  tax  the  same,  and  report." 

'  The  suspenders  reclaimed,  and  averred.  That  the 
interiocotor  under  suspension  had  been  written  at 
Geanies  house,  the  residence  of  the  Sheriff,  and  not 
returned  to  the  Inferior  Court  till  after  the  reclaiming 
days  therein  had  expired :  That  the  suspenders  had 
been  in  possession  under  the  foresaid  document,  and 
having  been  entered  accordingly  in  the  rental  book  of 
the  proprietor,  were  not  tenants  at  will. 

Lord  CriugUiie  said,  the  bill  should  be  refused.  It  cootaioed 
aone  of  the  averments  now  made.  The  interlocutor,  though 
dated  at  Guineas  House,  could  not  take  effect  till  published  in 
the  Court  at  Lewis.     So  that  was  nothing. 

Lord  Jtutiee-Cleri  said,  he  would  like  some  more  light  on  the 
fittbject.  He  was  anaious  to  see  the  entries  in  the  rental  books, 
and  relative  dccnments.  Full  caution  had  been  found  for  the 
violent  profits.     He  would  remit  to  pass  the  bill  on  caution. 

With  ibis  suggestion  the  other  Judges  concurred, 
and  the  Court  remitted  to  alter,  and  pass  the  bill  on 
cantioB. 

Second  Division. — Lord  Ordinary,  Glenlee. — jlct.  Neaves. — 
ja.  Sandford.  —  Home  &  Rose,  W.S.,  and  William  Mac- 
kensie,  W.S.,  Agents— Mr  Holland,  CIerk.^[J.  JT.H,] 

.  Mh  February  1833. 

No*  164.— Jamics  Skinnbr,  Advocator^  v.  William 
AND  Gborob  Bell,  Respondents, 

Mutual  Mareh — Feu-Contiact — Clause — A  feu-ckarUr  kamng 
contained  a  daute  binding  ihe  Jeuar  to  build  and  uphold  at  his 
own  ejcpemct  a  dieision  wall  betwixt  hit  feu  and  other  lands  be- 
longing to  the  •vperior^^Held,  that  the  loiter  was  entitled  to 
build  close  to,  and  even  touc/iing  said  wo//,  without  being  UaUe 
in  anjf  indemnification  to  thefeuar. 

In  1806,  Geofge  Boil,  the  superior  of  the  lands  of 
Newington,  and  William  Beli  as  his  factor  and  coni« 
missioner,  having  resolved  to  fen  out  part  of  these 
Unds  tor  bailding,  obtained  purchasers  for  some  of 


the  feus,  to  whom  charters  were  granted.  Among 
mhers,  they  entered  into  a  feu-contract  with  John 
Blackwood,  whereby  they  feued  to  him  a  piece  of 
ground,  which,  in  the  feu*charter,  is  described  as 

**  All  and  Whole  that  lot  of  ground  of  the  lands  of  Newingtoa, 
lying  on  the  west  side  of  the  lot  feued  to  WiUiam  Blackwood, 
bookseller  in  Edinburgh,  and  on  the  soath  side  of  the  road  mark* 
ed  ( A  B)  on  a  plim  of  the  said  lands  of  Newington,  subscribed 
by  the  said  deceased  Benjamin  Bell  as  relative  to  articles  of  roup 
of  part  of  the  said  lands  of  Newington,  doited  the  24th  Februarj!!, 
and  recorded,  with  the  minutes  of  roup  thereon,  in  the  books  of 
Council  and  Session  (office  H.  F.)  toe  19th  May  last,  «ndsub^ 
flcribed  by  the  said  John  Blackwood  as  relative  hereto,  consisting 
ef  120  feet  along  the  south,  and  120  feet  along  the  north  bound- 
aries thereof,  and  180  feet  in  depth,  and  bounded  as  follows,  vis. 
By  the  said  lands  of  Newington,  belonging  to  me  the  said  George 
^ell  on  the  west  and  south  parts,  by  the  lot  feued  to  the  said 
William  Blackwood  on  the  east^  and  by  the  said  road  marked 
(A  B)  on  the  said  plan,  on  the  north.'* 

The  charter  then  contains  a  clause,  declaring  that 
the  feu  was  granted  under  the  burden,  inter  alia, 

"of  building,  within  three  months  after  his  entry  to  the 
said  lands,  which  is  hereby  declared,  notwithstanding  the  date 
hereof,  to  have  been  at  the  term  of  Whitsundiv  last,  in  thik 
present  year  1806,  a  diouion^yke  of  stone  and  lime,  five  feet 
high,  one  and  a  half  feet  thick  at  bottom,  and  sixteen  inches  at 
top,  between  the  lot  hereby  feued  to  him  and  the  said  other  lao^B 
of  Newington ; — it  being  alwa}*8  understood*  that  he  shall  be 
entitled  to  be  reimbursed  of  one-half  of  the  expense  of  build- 
ing the  dyke  on  the  west  side  of  the  said  lot  by  the  person  or 
persoAs  who  shall  at  any  time  hereafter  fen  the  ground  to  the 
west  thereof,  and  that  immediatehr npon  their  entty  thereto;  and 
he  also  binds  and  obliges  himself  and  hia  foresaids,  within  six 
months  after  his  entry  to  the  premises,  to  be  at  one-half  of  the 
expense  of  building  a  division-dyke  of  the  above  description  be> 
twixt  the  lot  above  disponed  and  the  lot  feued  to  the  said  Wil- 
liam Blackwood  as  aforesaid."  It  was  also  provided,  that  *'  the 
said  John  Blackwood  shall  be  at  the  sole  expense  of  supporting 
the  north  and  south  boundaries  of  the  said  feu,  and  also  of  sup« 
porting  the  vvest  march  thereof,  till  such  time  as  the  ground  to 
the  west  of  the  same  is  feued  ;  and  he  shall  be  at  one-half  of  the 
expense  of  supporting  the  dyke  on  the  east  march  thereof  in  all 
time  coming.** 

These  walls  were  erected,  and  the  other  conditions 
fulGlled.  In  1815,  the  advocator  Skinner  acquired 
this  feu,  and  obtained  a  cbarter  from  the  superior  in 
conformity  with  the  above.  The  grounds  on  the 
soulh  of  this  property  bad  not  been  feued  out,  bilt 
remained  unbuilt  upon  in  the  possession  of  the  supe- 
rior, down  to  the  beginning  of  the  year  1831,  at 
which  time  the  superior  baring  proceeded  to  build  a 
wall  on  the  soulh  end,  did  so  close  to,  and  touching 
tliat  of  the  advocator.  The  advocator  thereupon* 
after  some  correspondence,  presented  a  summary  pe- 
tition to  the  Sheriff  of  Edinburgh,  praying  his  Lord- 
ship to  ordain  the  respondents 

<*  either  to  remove  the  dyke  from  the  petitioner's  south  wall,  or 
to  pay  one-half  of  the  exj»eiise  it  has  cost  him,  according  as  the 
same  shall  be  ascertained  by  competent  judges ;  and  to  find  the 
petitioner  entitled  to  damages,  and  to  the  expense  of  this  appli- 
cation,'* &c. 

In  defence,  the  respondents  contended— L  That 
the  action  was  incompetent  in  a  summary  form.— I L 
That  the  wall  was  plainly  a  division  or  mutual  wall, 
and  not  the  pioperty  of  the  advocator  exclusively. 

The  Sheriff- substitute,  on  3d  January  1832,  pro- 
nounced this  interlocutor : 

*<  Finds,  that  by  the  title-deeds  of  the  parties,  the  wall  in  ques- 
tion is  described  as  a  '  diribion*-wall,  and  is  directed  to  be  con- 


216 


THE  SCOTTISH  JURIST. 


[Feb. 


Btructed  '  between*  tbe  pursuer's  fen  and  the  ground  on  the  south 
belonging  to  the  defender :  Finds  that  the  pursuer's  authors  are 
taken  bound  to  be  at  the  sole  expense  of  constructing  and  main- 
taining the  wall — an  obligation  which  of  course  would  be  taken 
into  consideration  in  originally  adjusting  the  terms  of  the  feu ; 
but  finds,  that  notwithstanding  of  that  circumstance,  the  wall  is 
subject  to  the  common  use  of  tbe  proprietors  on  both  sides  of  it, 
in  the  same  manner  as  if  it  had  been  erected  and  were  maintained 
at  their  mutual  expense:  Finds,  separately,  that  although  the 
wall  bad  been  the  exclusive  property  of  the  pursuer,  thede&nders 
would  be  entitled  to  bring  the  division  wall  in  question  on  their 
side  close  to  it,  so'as  to  touch  it  with  stone  and  lime  or  cement,  in 
respect  it  is  not  alleged  that  in  doing  so  the  end  of  the  wall  erect- 
ed by  the  defenders  rests  on  ground  belonging  to  the  pursuer,  or 
projects  over  ground  belonging  to  him :  And  upon  these  two 
grounds.  Dismisses  the  petition ;  finds  the  pursuer  liable  in  ex- 
penses," &c. 

Upon  the  15th  Febraary  he  pronounced  this  other 
interlocutor : 

**  Recals  the  observation  inserted  in  the  interlocutor  reclaim- 
ed against,  that  the  obligation  upon  the  pursuer's  authors  to  be 
at  the  sole  expense  of  constructing  and  maintaining  the  \vall 
would  of  course  be  taken  into  consideration  in  originally  adjust- 
ing tbe  terms  of  the  feu,  as  being  an  observation  which  it  was 
unnecessary  to  make :  Quoad  ultra.  Refuses  the  petition,  and 
adheres  to  the  interlocutor  reclaimed  against." 

And  upon  an  appeal  to  the  SheriflT,  these  interlo- 
cutors were,  on  24th  Febrnary^,  adhered  to,  except 
that  he  found  the  respondents  only  entitled  to  modi- 
fied expenses. 

Skinner  advocated,  and  pleaded — T.  The  advoca- 
tor's feu  being  bounded  on  the  south  by  the  lands  of 
the  respondents,  lying  beyond  the  wall  in  Question  ; 
and  that  wall  being  within  his  feu,  and  built  by  the 
advocator's  authors  at  their  own  expense,  and  upheld 
by  them  and  the  advocator,  under  a  subsisting  ooliga- 
tion  to  that  effect  in  his  feu-contract,  the  respondents 
have  neither,  under  any  reservation  in  their  favour, 
nor  at  common  law,  any  right  thereto,  or  to  any  part 
thereof. — If.  The  mere  circumstance  that  the  wall 
divides  the  two  properties,  can  confer  no  right  to  any 
part  of  it  on  the  respondents — there  being  no  clause 
or  declaration  in  the  titles  that  it  is  a  mutual  wall. 
The  respondents  pleaded — That  it  was  manifest  from 
the  wbole  titles  that  the  wall  was  truly  a  mutual  or 
division  wall. 

The  Lord  Ordinary,  on  27th  November  1832,  pro- 
nounced this  interlocutor : 

'*  Having  beard  counsel  for  the  parties  upon  the  closed  record, 
and  whole  process.  Allows  the  parties  particularly  named  and 
designed  in  the  foregoing  minute,  to  sist  themselves  as  trustees 
of  tbe  late  George  Bell,  Esq.,  one  of  the  original  respondents, 
as  parties  to  the  present  process  in  his  room,  and  holds  them 
fisted  accordingly :  Repels  the  reasons  of  advocation,  and  remits 
the  cause  timpliciter  to  the  Sheriff,  and  decerns :  Finds  tbe  re- 
spondents entitled  to  expenses,  excepting  that  part  of  the  expense 
incurred  in  pleading  the  incompetency  of  the  advocation.** 

Skinner  reclaimed, — and  at  advising, 


Lord  Pre$ideni.'^l  am  also  for  adhering  to  the  interlocutor. 
This  was  clearly  a  march  dyke. 

Lord  Baigrajf,^^The  only  doubt  I  had,  was  in  consequence  of 
Blackwood,  the  author  of  Mr  Skinner,  having  been  taken 
bound  to  uphold  it  at  his  own  expense. 

Lord  Giiliei, — It  is  a  mistake  to  say  that  this  wall  was  built 
at  the  expense  of  the  feuar.  No  doubt  ex  fyvra  vcrborum  it 
was,  but  I  think  he  got  an  onerous  consideration  for  doing  so ; 
and  if  so,  it  was  not  built  at  his  expense.  I  think  he  is  also 
bound  to  keep  it  up.  If  the  respondents  were  to  put  fruit  trees 
upon,  or  to  do  any  thing  which  injured  or  weakened  the  wall,  there 


might  be  a  question  as  to  their  right  to  do  sa  But  I  can  see  no 
question  here  of  that  kind. .  Their  operations  may  atrengthen, 
but  cannot  weaken  tbe  wall. 

Lord  Crqijuie.-^lf  the  wall  were  to  be  overlapped  by  the  re- 
spondents* building  resting  on  it,  I  think  Mr  Skinner  would  be 
entitled  to  say  they  should  not  do  that.     Bot  that  is  not  said. 

The  Court  adhered. 

First  Division. — Lord  Ordinary,  Corehouse. — Jet.  Skene. — 
M.  R.  BelL— J.  Skinner,  and  W.  Bell,  W.S.,  Agents.— Mr 
Bell,  Clerk [J.  W,  D,'\ 

5/ A  February  1833. 

No.  165. — RoBBRT  Knox,  Suspender ^  v.  James 
Robertson,  Charger. 

Process^— Expenses — Hfld,  thai  although  the  principal  sum  eon~ 
dudtdfor  he  under  £25,  yet  ifiniereil  be  alto  conctntleilfor^  andt 
when  added  to  the  principal,  annmntt  to  more  than  £'Io,  the  ex-^ 
pensft  of  process  should  be  taxed  according  to  the  scale  in  the 
Sherif  Court,  applicable  to  causes  above  £2&. 

Robertson  brought  an  action,  before  the  Sheriff  of 
Edinburghshirei  against  the  suspender  Knosc,  coir- 
eluding  for  pavment  of  £50  Sterling,  being  the  con- 
tents of  a  biil  accepted  by  him,  xoith  iniere.st  from 
28th  February  1828,  till  paid,  under  deduction  always 
of  various  partial  payments  made  by  htm,  and  marked 
on  the  bill  Itself.  These  partial  payments,  together, 
amounted  to  £27,  15.  8.,  leaving  of  principal  only 
£22,  4.  4.  The  Sheriff,  af^er  a  reference  to  oath,  and 
some  other  proceedings,  decerned  against  the  suspen- 
der, and  found  him  liable  in  expenses.  According  to 
the  reffulations  of  the  Sheriff  Court,  there  are  different 
scales  Dy  which  expenses  are  regulated,  according  as 
the  sum  sued  for  is  below  or  above  £25  Sterling.  In 
the  former  case,  the  expense  allowed  is  much  smaller 
than  in  the  latter.  The  account  was  taxed,  and  de- 
cerned for  according  to  the  latter  scale.  The  present 
suspension  was  then  presented ;  and  after  a  record  had 
been  made  up,  the  Lord  Ordinary,  on  28th  November 
1832,  repelled  the  reasons  of  suspension,  found  the 
letters  orderly  proceeded,  with  expenses. 

The  suspender  reclaimed,  urging  only  the  plea,  that 

the  expenses  ought  to  have  been  taxed  according  to 

the  scale  applicable  to  cases  where  tbe  action  was  for 

a  aum  under  £25. 

Lttrd  Prendent,-^l(  interest  be  calculated,  and  interest  is  con- 
cluded for,  the  amount  would  exceed  £Z5. 

The  Court  adheredi  with  additional  expenses. 

First  Division. — Lord  Ordinary,  Corehouse—^^d.  Wood.-* 
M.  Wilson.— W.  Forbes,  S.S.C.,  and  James  Adam,  W.S., 
Agents.— Mr  Bell,  Clerk.— [/.  r,  />.] 

5M  February  1833. 

No.  166. — Patrick  Gray,  &c^  Pursuers,  v*  W. 
H.  Broavn,  Defender. 

Decreet- Arbitral — Damages  —  Reservation  — Ret  Judicata^ 
Jn  arbiter,  m  a  submitsion  of  all  maUers  between  a  landlord  and 
his  tenants,  having  imposed  an  inlerin^inlerdict  upon  the  ten- 
ants against  their  use  of  certain  farm  roads,  resenting  to  them 
their  claim  of  damages  for  the  want  of  the  roads,  in  the  event  ^ 
their  being  found  to  hoM  not  used  them  emulously  j  and  having 
afterwards,  ui  his  final  decreet,  removed  the  interdict,  but  given 
no  finding  about  damages,  while  he  repelled  generally,  all  other 
claims  6y  the  parlies  upon  one  another  in  the  submission — Held, 
that  a  separate  action,  brought  by  the  tenants  fur  their  al/eged  da- 
mages, without  any  reduction  of  the  decreet,  could  not  be  sus* 
tained. 

The  pursuers  became  tenants  of  the  greater  part 


I8:«.] 


THE  SCOTTISH  JURIST. 


217 


of  RHthobankj  belong^ing  to  the  defender,  for  eight 
years  from  1829.  The  fields  of  the  farm  and  the 
defender's  mansion-honse  had  only  one  access.  The 
defender  soon  objected  to  the  use  of  certain  roads, 
on  the  ground  that  they  were  private  approaches  to 
his  house.  In  November  18S0,  the  parties  entered 
into  a  sabmission,  whereby  they  referred 

<*  ill  demands,  claims,  disputes,  questions  and  differences  exis^t- 
ing between  them,  regarding  the  (Hrm  of  Freelands,"  &c.,  "with 
power  also  to  adjust  the  terms  of  said  lease  to  be  entered  into 
by  the  said  parties,  and  to  determine  all  disputes  between  them 
as  to  tbe  buildings,  roads  and  gates,  or  otherwise,  having  due 
regard  always  to  tbe  agreement  between  tbe  parties ;  it  being 
hereby  expressly  provided  that  this  submission  shall  form  no  in- 
terruption to  the  regular  pa3nnent  of  the  rent  in  terms  of  the 
s&id  agreement.** 

On  the  19th  April  1831,  the  arbiters  issued,  inter 
(il'Mf  the  following  notes : 

"  As  to  the  roads  *  which  the  landlord  considers  private, 
and  from  the  use  of  which  the  landlord  wishes  to  exclude 
tbe  tenants.*  Tbe  arbiters  have  given  this  subject  their  most 
m.itare  consideration.  They  are  of  opinion,  JU-u^  That  the  said 
tenaots  are  entitled  to  the  use  of  said  roads  for  all  necessary 
purposes  connected  with  the  agricultural  managment  of  tbe 
fkrm,  but  that  they  have  no  right  to  use  the  same  in  an  emulous 
manner.  Secondly^  That  any  consent  given  by  one  of  the  par- 
tie*,  tenants,  to  relinquish  the  use  of  said  roads,  is  not  binding 
on  the  other  tenants,  excepting  in  so  far  as  they  may  also  have 
sdbibited  their  consent  to  the  disuse  of  the  whole  or  any  part 
of  said  rottds.** 

The  pursuers  then  proceeded  to  cart  dung  to  their 

field:*,  when  they  were  ioterrupted,  and  obliged  to  nse 

the  public  and  parish  roads,  by  an  interdict,  obtained 

by  the  defender  from  the  arbiters,  28th  April  1831,  in 

the  following  terms : 

"  Prohibit  and  discharge  the  Messrs  Gray  from  using  the 
rodds  within  tbe  porter's  lodges,  until  a  decree  arbitral  shall 
be  pronounced,  under  certification  ;  reserving  to  the  said  Messrs 
Gray  their  claim  of  damages,  in  so  far  as  they  can  qualify  the 
Mine,  in  the  event  of  its  being  found  that  they  are  not  using  the 
said  roads  emulously,  to  the  injury  of  the  said  William  Henry 
Brown." 

On  the  23d  of  November  1831,  the  arbiters  tssned 
their  decreet,  finding,  inter  alia^ 

"  TertiOf  In  regard  to  the  private  roads  upon  the  said  lands, 
we  find  the  said  tenants  entitled  to  the  use  of  the  same  for  all 
purposes  connected  with  the  farm : — But  in  respect  the  said 
roads  appear  to  us  Co  have  been  laid  out,  and  made  chiefly  for 
tbe  purpose  of  afifording  access  to  the  mansion-house  of  Ratho- 
bank,  and  must  be  materially  injured  by  the  use  to  which  they 
^rill  thus  be  subjected — We  find  the  said  tenants*  in  the  event 
of  their  so  using  them,  liable  in  three-fourth  parts  of  the  ex- 
pense of  keeping  the  same  in  repair  upon  the  Macadam  system 
of  road-making,  with  a  sufficient  coat  of  gravel,  in  so  far  as  the 
»aid  roads  were  gravelled  at  the  tenants  entry,  so  that  they  may 
be,  in  all  respects,  suited  for  the  approach  to  a  gentleman's 
bouse.  And  in  order  that  there  may  be  no  dispute  hereafter 
between  tbe  parties  on  tbe  subject,  we  find  that  the  repairs  shall 
be  made  at  the  sight,  and  under  the  direction  of  the  overseer  of 
tbe  parish  roads  of  tbe  district,  or  his  depute  for  the  time  being— > 
be  determining  as  to  the  time  when  such  repacirs  are  to  be 
made,  as  well  as  in  regard  to  the  repairs  actually  required,**  &r. 
"  QuartOf  We  hereby  recal  the  interdict  granted  by  us,  dated 
tb«  28th  and  29th  days  of  April  last,  prohibiting  the  said  tenants 
from  using  the  roads  within  tbe  porter's  lodges,  until  our  de- 
creet-arbitral  shall  be  pronounced  ;  and  find  that  the  said  tenants 
bare  oot  used  the  said  roads  emulously,  to  the  injury  of  the  said 
William  Henry  Brown  ;**  "  and  we  repel  all  other  claims  made 
by  either  of  the  parties  upon  the  other  in  the  said  submission." 

In  January  1832,  the  pursuers  brought  ao  action, 


setting  forth,  and  concluding  for,  the  damages  which 
they  had  sustained  by  the  interdict.    They  "pleaded — 

I.  The  defender  having  acted  illegally,  and  occasioir- 
ed  damage  to  the  pursuers,  by  obstructing  them  in 
tbe  use  of  roada  on  the  farm,  which  their  lease  had 
not  prohibited  them  from  using ;  and  which  the  arbi- 
ters have  decided  they  have  a  right  to  use,  the  de- 
fender is  liable  in  reparation  of  the  damage  so  oc- 
casioned.— II.  As  the  present  claim  of  damages  waa 
not  made  before  the  arbiters,  and  could  not  compe- 
tently  be  made  under  the'  submission,  nor  from  the 
way  in  which  they  proceeded,  could  it  practicably  be 
brought  before  them,  it  remains  competent  under  the 
present  action,  and  is  not  excluded  by  the  decree- 
arbitral.  The  defender,  while  he  denied  the  fact  of 
the  damage,  pleaded — I.  By  tbe  order  of  the  arbiters 
granting  an  interdict,  and  reserving  for  consideration 
the  question  of  damages,  in  the  event  of  its  being 
found  ultimately  that  the  respondent  had  no  right  to 
exclude  the  pursuers  from  the  roads  in  question, 
— the  claim  of  damages,  as  a  mere  subordinate  and 
consequential  discussion  to  that  about  the  roads,  waa 
reserved  for  the  consideration  of  the  arbiters  them- 
aelves,  and  was  comprehended  in  the  general  find- 
ing of  their  decreet-arbitral ;  by  which  thev  repelled 
allclaims,  &c.  on  either  side,  not  specially  decided. — 

II.  After  the  final  decreet-arbitral  proceeding  upon 
a  general  submission  of  all  claims,  disputes,  &c.,  and 
repelling  generally  all  the  claims,  diflferences,  &c  not 
specially  decided,  it  is  not  competent  to  pursue  in  a 
court  of  law  for  damages  on  account  of  the  use  of 
the  roads  having  been  interdicted  by  the  arbiters,  any 
more  than  to  revive  tbe  litigations  with  regard  to  the 
farm-buildings,  fences,  or  drains.— III.  The  pursuers 
cannot  claim  damages  on  account  of  the  interdict 
granted  against  their  using  the  roads  in  dispute,  as 
they  were  private  approaches,  and  not  farm  roads ; 
and  as  the  pursuers  did  not,  in  requiring  these  roads, 
make  the  offer  to  pay  three-fourths  of  the  expense 
of  keeping  them  in  repair,  on  which  condition  only 
they  were  found  entitled  to  the  roads,  and  without 
the  tender  of  which  they  were  justly  interdicted. 

"  The  Lord  Ordinary  (28d  November  1832.)  having  heard 
parties'  procurators,  and  thereafter  considered  the  closed  record, 
and  whole  process,  Finds,  that  in  respect  of  the  submission  and 
decreet-arbitral  stated  in  tbe  defences,  which  stand  unchalleng- 
ed, the  present  action  is  incompetent ; — and  therefore  dismisses 
tbe  sane,  and  decerns :  Finds  «the  pursuers  liable  to  the  defen- 
der in  expenses ;  of  which  appoints  an  account  to  be  given  in  ; 
and  when  lodged,  remits  to  the  auditor  to  tax  the  same,  and  re- 
port. ** 

The  pursuers  reclaimed.    At  advising. 

The  Lord  Jusiice- Clerk  observed,  that  there  might  or  might 
not  be  good  grounds  for  a  reduction  of  the  decreet-arbitral  by 
Gray,  either  as  uUra  vires  or  otherwise.  But  while  it  was 
unreduced,  could  the  Court,  looking  to  its  terms  as  they  stood, 
sustain  this  separate  action  flowing  out  of  it  ?  Had  the  arbi- 
ters intended  to  reserve  any  such  right  as  that  here  attempted  to 
be  enforced,  they  would  have  done  ao  in  express  terms.  There 
was  no  indication  of  any  such  reservation.  There  may  or  may 
not  be  grounds  for  reduction,  or  for  saying  that,  as  the  arbiters  re- 
served any  claim  for  damages,  they  should  have  followed  it  up» 
But  a  fresh  action  of  damages  could  not  be  allowed. 

Lord  Meadowbank  had  seen,  as  yet,  no  grounds  for  reduction. 
There  might  be.  But  he  concurred  in  the  opinion,  that  this 
action  could  not  be  sustained. 

Lord  Gleniee  thought  that  tbe  reservation  of  damages  was  a 
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useless  ex  abundanti  expression — for  damages  referred  tbem- 
selves.  However,  f be  arbiters  could  never  intend  to  reserve  the 
rlaim  for  damages  as  an  independent  claim,  just  as  if  the  man 
liad  kept  the  tenants  out  of  the  road  by  violence.  All  that  the 
JLord  Ordinary  had  found  was,  that  the  decree  as  it  stood  im- 
.plied  no  such  claim  for  damages.  The  parties  might  endeavour 
lo  set  aside  the  decree.  But  there  was  no  ground  for  •  separate 
action. 

Lord  Crin^letie  concurred. 

The  Court  refused  the  notey  with  additional  ezpen- 

.808. 

Second  Division. — Lord  Ordinary,  Mackensie. — ^c/.  Dean 
of  Faculty  (Hope),  Forsvth. — AU.  Skene,  Christison. — An- 
drew Smith,  VV.S.,  and  J.  &  L.  Davidson  &  Syme,  W.S.» 
Agents.— Mr  RoHand,  Clerk,— [T.  C] 

7/A  February  1833. 
No.  167.— John  Patton,  Petitioner. 

Poors*- Roll — CircumHttncet  in  which  a  man  of  73  yean  of  ^ge, 
having  a  wife  and  three  chUdren^  admitted  to  the  poort'^roU^  at" 
though  he  had  an  annui/tf  of£SO,  and  the  Kirk'Utdon  did  not 
ceriifjf  his  credibility^. 

In  Patton*8  application  for  the  poors'-roll,  the  re- 
port of  the  Kirk-sesgion  of  Comrie  bore,  that  the  ap- 
plicant stated  that  he  had  been  con6nod  ten  years  hj 
an  accident  to  one  of  hit  limbs,  whereas  thej  under- 
stood he  had  not  been  confined  nearly  so  lon||^,  and 
therefore  that  they  could  not  certify  his  credibility. 
It  farther  appeared  that  the  applicant  was  73  years 
of  age,  had  a  wife  nearly  as  ola  as  himself,  and  three 
children,  one  of  whom  was  16  years  of  age,  but  was 
said  to  l>e  in  delicate  health,  and  that  he  had  an  an* 
unity  of  £30  per  annum.  In  these  circumstances,  hn 
admission  to  the  poors'-roU  was  objected  to,  bat  tha 
Court  thought  that  there  was  nothing  in  this  object 
tion  to  the  applicant's  credibility ;  and  that  as  to  tha 
pension,  as  he  was  an  old  man,  so  that  it  was  not  sale^ 
able,  and  had  his  wife  and  children  to  maiptaln  from 
it,  the  case  was  different  from  the  precedents  referred 
to.  They  therefore  granted  the  prayer  of  his  peti- 
tion. 

First  Division. — Act.  Mylne.— ^2f.  Cowan. — [G*  i>.] 

■ — ■ -     —  I       ■ 

7th  February  1833. 

No.  168^ — Robert  Glass,  P^ioner. 

Poors*- RolL 

In  an  application  for  the  poors^-roll,  the  Kirk-ses- 
sion haying  stated  that,  in  the  whole  circamstanoes, 
they  declined  having  any  thing  to  do  with  the  matter 
-»Held,  that  such  procedure  was  ubra  viree  of  the 
Kirk-session,  and  remit  made  to  them  to  state  the 
circumstances  to  which  they  referred. 

First  Division [G.  D.] 

7M  February  1833. 

No.  169. — Allan  Fullerton  (Judicial  Factor  for 
Dumbarton  Glass- Work  Company),  Pursuer,  v. 
The  Magistrates  &  Council  of  DumbartoNi 

Defenders. 

Process — Diligence— Otf^ctifiijtoRces  m  tdkich,  m  an  adionfor  a 
debt  at  the  instance  of  a  Judicial  Jador  againtt  the  Magittraiee 

•  and  Council  qfa  burgh,  who  alleged  thai  the  debt  wat  not  autho^ 
rised  by  an  Act  of  Couneit'^Diligence  granted  ai  the  purmer^M 

.   inetanee,  before  dosing  the  record,  to  recover  all  minutes  or 

'    writings  of  the  defenders  regarding  the  debt  suedjbr. 

The  pursner  was  appobted  judicial  factor  on  the 


estates  of  the  Dumbarton  Glass-Work  Coaspany  on 
2d  February  1832.  In  May  of  that  year  he  raised 
an  action  against  the  Ma^strates  and  Town  Council  of 
Dumbarton,  as  representmg  the  community,  for  £^71. 
I9s.  Sterlinfff  contained  in  their  bill  to  the  Cempaoyi 
dated  25th  November  1828;  and  also  for  £120,  9^M> 
have  been  advanced  to  the  burgh  on  17th  April  ii^, 
and  £400,  said  to  have  been  advanced  to  them  on  30th 
June  1830.  In  defence,  the  defenders  pleaded,  inter 
alia, — ^That  the  bill  libelled  on  was  granted  without  a 
previous  Act  of  Council  authorising  it,  in  terms  of  S 
Geo.  1 V.  o.  91.  A  motion  at  the  porader'g  instance, 
for  a  diligence  against  havers,  was  reftlst^,  and  a  con- 
descendence ordered.  In  his  condesci^ilance,  the  pur- 
suer stated,  That  according  to  his  infoirmation,  the  ad- 
vances and  bills  were  sanctioned  and  avthoriaed  by 
previous  as  well  as  subsequent  Acts  of  Council :  That 
according  to  an  account  produced,  the  advances  com- 
menced on  23d  September  1808,  and  amounted  at  29th 
July  1822  (which  was  prior  to  the  passing  of  the  Sta- 
tute, 8  Geo.  IV.  c.  91),  to  £4263,  and  the  remainder 
of  the  sum  in  the  bill,  amounting,  besides  progressive 
interest,  to  £3000,  was  advanced  on  17th  May  1824': 
That  the  whole  advances  sued  for  were  in  rem  versam 
of  the  burgh,  and  were  acknowledged  in  the  acts  and 
minutes  of  the  Council,  and  in  the  various  annual  states 
of  the  revenue  and  expenditure  of  the  burgh,  made  up 
in  pursuance  of  the  foresaid  Statute,  particularly  in  the 
ttates  of  1829, 1830  and  1831.  Having  lodged  this  con- 
descendence, the  pursuer  again  moved  for  a  diligence, 
and  lodged  the  following  specification  of  writs  sought 
ito  be  recovered: 

"  All  acts  and  minutes  of  the  defenders  and  their  predeoesson 
jn  office,  or  other  writings  br  them  regarding  the  debts  sued  for» 
or  any  part  of  them,  with  all  acoonnts  or  states  of  the  afiiiira  of 
the  burgh,  made  up  or  adopted  by  the  Magistrates  and  Council 
thereof,  for  the  time  being,  from  the  year  1808  to  the  date  of 
raising  the  present  action,  and  particularly,  the  annual  states  of 
the  burgh's  affairs  since  1821,-— or  extracts  or  copies  of  such  acts, 
minutes,  writings,  accounts  arid  states.** 

The  Lord  Ordinary  (Fullerton) 

**  having  heard  counsel  for  the  parties  on  the  motioo  of  the 
pursuer  for  warrant  for  a  dili^nce  to  recover  the  writings  men- 
tioned in  the  foregoing  specihcations, — Refuses  the  said  motion 
in  hoc  statu*** 

The  pursner  reclaimed,  and  pleaded — That  the 
books,  &C  of  the  burgh,  were  not  private  but  public 
documents,  which  they  were  bound  to  lodge  in  Exche- 
quer, and  could  not  refuse  to  exhibit ;  and  at  all  events, 
that  there  was  nothing  to  prevent  a  diligence  from 
being  granted  before  the  record  was  dosed*  on  cause 
shown,  which  had  been  done  here*  as  the  pursuer,  being 
a  mere  judicial  factor,  had  no  personal  knowledge  of 
the  matters  in  dispute,  and  the  line  of  defence  ren- 
dered a  diligence  necessary.  Answered — If  the  ac- 
counts be  public,  there  is  no  need  of  a  dilif^ence  to  re» 
cover  them.  It  is  settled  practice,  that  a  diligence,  such 
as  is  here  craved,  cannot  be  granted  in  the  course  of 
making  up  a  record. 

Lord  Balgray, — It  is  desriy  In  our  power  to  gnmt  a  diligence 
before  the  record  is  made  up,  on  cause  shown ;  and  I  really  think 
that  cause  has  been  shown  here.  This  gentleman  is  a  mere 
curator  bonis,  and  has  no  personal  knowledge  of  any  of  the  facts. 
I  think  it  is  for  the  benent  of  all  concerned  to  grant  the  dili- 
gence, instead  of  compeUing  the  pursuer  to  make  his  averments 
atrsadoob 
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Lord  Cmigie.^^1  coiwider  that  there  i«  no  differenee  to  IM 
made  between  a  factor  or  curolor  bimit,  and  any;. other  pai^^ 
Tbeooeis  entitled  to  no  greater  advantages  than  the  other.' 
Neither  do  I  make  any  difference  as  to  the  books  of  a  corpora 
tion  and  those  of  a  private  individual.  In  an  ordinary  <|UMtioii 
of  this  9oit»  the  books  of  a  corporation  are  jiut  the  books  of  a 
puty.  The  action  here  is  laid  on  a  bill.  1  think,  instead  of  grant* 
lag  a  diligences  some  neutral  person  «hoiild  be  appointed  Co  taka 
excerpts. 

Lord  GiUies, — I  have  no  difficulty,  after  the  explanations  which 
have  been  given ;  and  I  think  the  case  has  not  been  properly  un- 
derstood by  the  Lord  Ordinary.  The  pursuer  finds  in  the  re* 
positories  of  the  company  a  bill,  for  which  he  brings  an  action 
against  the  acceptors.  The  defence  is,  that  there  is  no  Act  of 
Couodl  authonsing  the  bill,  but  the  defenders  refuse  to  pro- 
duce their  books  to  show  this.  In  this  state  of  matters,  I  think 
the  demand  for  a  diligence  perfectly  reasonable. 

Lord  PraideiU,'^!  think  so  too.  To  refuse  the  diligence 
would  oblige  the  pursuer  to  go  on  with  his  action  on  half  a  doxen 
different  alternatives.  It  is  averred  that  the  bill  was  granted 
for  an  old  debt.  This  debt  may  have  been  contracted  before 
the  Act  of  Parliament  founded  on  was  passed ;  but  if  a  diligence 
is  not  gianted  to  enable  the  pursuer  to  state  this,  die  answer  to 
it  would  be,  that  it  was  not  in  the  record. 

Rutherfurdf  for  defenders.— We  have  no  objections  to  a  dili- 
gence to  recover  all  Acts  of  Council,  &c.,  as  to  this  particular  bill, 
but  the  speofication  is  too  general. 

l^ord  Prestdeni* — The  diligence  must  apply  to  the  debt,  and 
not  merely  to  the  bill. 

The  Court  altered  the  interlocator  of  the  Lord  Or« 
dinary, — granted  the  diligence  as  craved — and  fonod 
the  defenders  liable  in  the  expenses  of  this  discussion. 

FirRt  Division. — Lord  O^inaiVi  Fullerton. — Jet.  Jameson 
and  Cbristiaon  ;  William  Reony,  W.S.,  Agent. — JU.  Ruther- 
furd;  Gibson-Craigs,  WardUw  &  Dalziel,  W.S.,  Agent8.*-D. 
Uerk.— [G.  JD,] 


1th  February  1833. 

No.  170. — Helen  Fergus  or  M'Leish  and  Hus« 
BAND,  Pursuers^  v,  Isobel  Fergus  or  Izat  and 
Husband^  &c,y  D^tnders. 

Deed — Clause — Construction — Process — Expenfcs — /.  A  ttt* 
tator  having  executed  two  deedt  of  ielttement  on  the  same  datf,'— 
drcumatancet  in  which  held,  that  thejf  were  to  be  cotutru^  ai 
one  deed, — //•  jf  teOator  hmng  burdened  hit  eldett  daughter 
with  j£dQO  to  hteyiningeMt  daughter  in  i^erent,  and  her  chiidren 
infee^  excluding  the}}aB  mariti  of  her  husband  s  w»d  having  ado 
burdened  his  said  etdest  daughter  umh  his  debts,  except  those  eon^ 
traeted  bjf  cautionary  obtigations/or  the  husband  of' his  youngigsi 
daughter,  for  extinction  of  wftich  a  special  tuf^ect  was  destined, 
which  tulfject  prooed  inadequate^- Circumstances  in  which  held, 
that  the  provision  of  X9(X)  to  the  youngest  daughter  was  not 
liobiejbr  any  share  of  the  debts  due  by  the  testator  on  account  of 
her  husband. — ///.  Heid  competent,  without  anyredniming  note 
io  that  effect,  to  award  exffenses  Jrom  the  outsfl,  where  the  Lord 
Ordinary  has  pronounced  nojimiing  as  to  expenses,  and  the  other 
party  ha*  ndedmed  on  the  merits, 

Helen  Fergus  the  pnrsner,  and  Isobel  Fergus  the 
defender,  were  the  only  children  of  the  late  James 
Fergus,  who,  on  4th  April  1814,  executed  a  deed  of 
settlement,  by  which  he  conveyed  certain  portions  of 
the  lands  of  Mains  of  Dollar  to  his  eldest  daughter 
Isobel,  and  her  husband  in  conjunct  fee  and  liferent; 
but  declaring  that  they  should 

*'  be  bound  and  obliged,  at  the  first  term  of  Whitsunday  or  Mar* 
tinmas  after  my  decease,  to  make  payment  to  Helen  Feigus, 
spouse  to  John  M'Leish,  farmer  in  Ikilmarone,  or  to  such  trustee 
or  trustees  as  I  have  appointed,  or  hereafter  shall  appoint,  by  any 
writing  nnder  my  baud,  to  receive  and  lay  out  the  same  for  her 
belioot,  thf  sum  of  ^t'dOU  Sterling*  with  interest  thereof  frona 
tbe  said  term  of  payiuent  during  the  uot^payraent  thereof ;  which 


suni  fMid  Miterest,  as  aforesaid,  is  hereby  declared  a  real  burden 
aSe^iog  'l|he  said  lands  and  others  above  disponed,  and  is  appoint- 
dd  to1>e  engrossed  in  the  iufeftment  to  follow  hereupon,  and  in 
all  the  future  tvansmiaeiona  and  investitures  of  the  said  lands,  ay 
■id  undl  complete  payment  lie  made  thereof." 

After  appointing  Isobel  Fergus  and  her  husband  to 
be  th^  granter's  executors,  the  deed  contained  this 
dause  i-^ 

"  But  declaring  that  the  said  Isobel  Fergus  and  John  Iznt 
shall  be  bound  and  obliged,  as  by  acceptation  hereof  they  bind 
and  oblige  themselves,  to  pay  my  funeral  charges,  and  all  my 
just  and  lawful  debts  (excepting such  debts  as  I  may  have  become 
bound  for,  on  account,  or  for  behoof  of  John  M*Leish,  my  son- 
in-law,  for  the  payment  of  which  I  have  provided  by  another 
deed  executed  by  me),  and  after  payment  of  the  said  debts  and 
funeral  charges,  to  pay  and  deliver  one- half  of  the  free  proceeds 
of  said  moveable  estate  to  the  said  Helen  Fergus,  my  other 
daughter,  or  her  heirs,  or  to  sueh  trustee  or  trustees  as  I  have 
appointed,  or  hereafter  nuiy  appoint  to  receive  the  same  for  her 
heiioof,  by  any  deed  which  I  have  executed,  or  afterwards  may 
execute.'* 

'  By  trust-disposition,  executed  on  the  same  day 
with  the  said  settlement,  Mr  Fergus  conveyed  his 
lands  of  WesterhiU  to  Mr  Uobert  Jameson  writer  in 
Alloa,  in  trust, 

^  to  this  end  and  intent,  that  my  said  trustee  shall  sell  and  dis- 
pose of  the  said  lands  of  Westerhill  above  disponed,  and  that  at 
auch  times  and  in  anch  manner  as  be  may  think  proper ;  and  the 
•aid  landa  being  converted  into  money,  J  appoint  my  said  trustee 
to  pay  from  the  first  and  the  readiest  of  the  proceeds,  whatever 
bonds,  bills,  or  other  obligations  I  have  granted  or  become  bound 
to  pay,  or  which  I  may  hereafter  grant  or  become  bound  to  pay, 
as  cautioner  for,  or  otherwise  on  account  of,  John  M^Leish,  fiir- 
mer  at  Kilmarone,  or  Helen  Fei^gns  his  apouse,  and  daughter  of 
me  the  aaid  Jamea  Fergus."  **'  And  after  payment  of  all  such 
debts,  and  the  expense  of  sale  and  of  executing  this  trust,  I  ap- 
point my  aaid  trustee  to  join  the  free  residue  of  the  price  of  said 
lands  with  the  sum  of  jSaOO  Sterling,  and  the  half  of  the  free 
proceeds  of  my  moveable  estate,  which  by  another  disposition, 
executed  by  me  of  the  date  of  these  presents,  in  fiivour  of  my 
daughter  Isobel,  I  have  appointed  to  be  paid  to  my  said  trustee 
for  behoof  of  the  aaid  Helen  Feiigus,  and  to  lay  out  the  whole 
OQ  good  security,  real  or  peraoiial,  taking  the  bonds  therefor 
payable  to  the  said  Helen  Feigus  in  liferent  for  her  liferent  use 
thereof  allenarly,  and  to  her  children  io  fee,  but  excluding,  as  I 
hereby  expressly  exclude,  the jj«  mariti  of  her  said  husband." 

Thereafter,  Mr  Fergus,  in  his  lifetime,  sold  the  said 
lands  of  Westerhill  for  £lOOO,  which,  except  a  balance 
of  £37,  was  said  to  have  been  applied  in  payment  of 
the  obligations  come  nnder  by  him  for  his  son-in-law 
Mr  M<£eish.  Shortly  after  the  sale  of  Westerhill, 
Mr  Fergus  died,  when  there  remained  various  bills, 
which  he  had  signed  for  M*Leish,  still  unprovided  for, 
and  which,  it  was  alleged,  the  defenders  had  paid  in 
the  course  of  the  year  IdM,  to  the  extent  of  d^09,  9s« 

In  September  IbSO,  the  pursuers  brought  an  action 
against  Mr  and  Mrs  Isat,  and  their  eldest  son  Alex- 
ander, to  have  the  £300  legacy  to  Mrs  M^Leish,  and 
the  half  of  her  father's  moveable  estate,  invested  in 
terms  of  his  deed  of  settlement.  In  defence,  the  de- 
fenders pleaded — I.  That  the  lands  of  WesterhiU 
having  been  sold  prior  to  the  death  of  the  testator, 
the  trust-deed  never  took  eflPeot  at  all. — II.  That  even 
if  that  deed  had  taken  effect,  it  contemplated  a  resi- 
due of  the  price  of  Westerhill,  after  paying  M*Leish*e 
debts,  fmd  it  is  only  in  that  csase  (which  has  not  oc- 
curred), that  his  jc»  mart/t  is  exduded-— III.  It  never 
could  have  been  the  testator's  ioteutioui  that  after  the 
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defenders  had  expended^  out  of  their  own  pockets, 
more  than  the  legacy  of  £300  fur  the  pursuer's  be- 
hoof,  that  legacy  should  be  still  due  to  the  latter. 
The  contrary  is  proved  by  the  exclusion  of  the  ju» 
mariti^  in  the  assumed  case  of  the  price  of  Westerhill 
being  more  than  sufficient  to  pay  M^Leish's  debts,  and 
by  its  non^exclusion  in  the  deed  constituting  the  le- 
gacy, in  which  no  provision  for  paying  these  debts  is 
roade.-*lV.  If  the  trust  subsists,  the  obligation  to 
implement  it  lies  on  the  trustee,  who  has  not  been 
called. 

The  pursuers  pleaded — I.  The  legacy  of  £S00  to 
Mrs  M'Leish  and  her  children  cannot  be  compensated 
by  debts  paid  on  her  husband's  account,  seeing  his^'ii^ 
mariti  is  excluded, — IL  There  are  no  grounds  for 
maintaining  that  she  has  discharged  this  claim,  nor 
could  she  do  so,  seeing  that  the  fee  is  in  her  children. 
The  Lord  Ordinary,  on  28th  November  1832,  pro- 
nounced this  interlocutor : 

"  Having  beard  parties*  procurators  upon  tbe  closed  record, 
and  whole  proceiw,  AssoilsieB  the  defender,  Alexander  Jsat,  from 
tbe  conclusions  of  this  action,  and  decerns ;  and  ^oad  the  other 
defenders,  Finds  that  they  are  bound  to  paj  over  the  sum  of 
JC300  Sterling,  with  the  legal  interest  thereof  from  and  since  tbe 
term  of  Martinmas  1814,  being  the  first  term  of  Martinmas  after 
the  decease  of  tbe  late  James  Fergus,  in  trust,  for  the  purpose 
of  the  said  principal  sum  being  rested  in  good  security,  real  or 
personal,  payable  to  the  pursuer,  Helen  Fei^gus,  in  liferent,  for 
her  liferent  use  thereof  allenarly,  and  to  her  children  in  fee,  but 
excluding  tbe  jus  mariti  of  her  husband  John  M*Leisb,  and 
the  interest  being  paid  over  to  the  said  Helen  Fergus,  exclusive 
of  tbe  said  fu*  mariti  of  her  husband  t  Finds  that  the  said  defen- 
ders are  also  bound  to  account  for  and  pay  over  tbe  half  of  the 
free  proceeds  of  tbe  moveable  estate  of  the  said  James  Fergus, 
for  the  purpose  of  being  vested  in  the  above  ternu ;— and  in  re. 
spect  it  is  alleged  that  Mr  Robert  Jameson,  writer  in  Alloa,  tbe 
trustee  named  by  the  said  James  Fergus  for  carrying  the  above 
purposes  into  effect,  has  declined  to  act,  of  which  there  is  no 
evidence  at  present  before  the  Lord  Ordinary,— Appoints  inti- 
mation of  this  interlocutor  to  be  made  to  him  ;  and  allows  the 
state,  showing  the  amount  of  tbe  free  proceeds  of  the  moveable 
estate  of  the  said  James  Fergus  at  the  time  of  his  death,  given 
in  with  tbe  defences,  to  be  seen  till  next  calling." 

The  defenders  reclaimed : 

Lord  Baigray.  —  In  this  case  I  entertain  some  doubts.  I 
have  none,  however,  as  to  holding  both  settlements  to  be  parts 
of  the  same  deed.  It  is  also  dear  that  the  testator  did  not  con* 
template  tbe  price  of  Westerhill  being  insufficient  to  pay  M'^ 
Leish's  debts.  Now,  the  difficulty  which  I  feel  is,  that  al- 
tboup^h  the  defenders  are  burdened  with  M*Lei8h'8  debts,  a 
special  subject  is  pointed  out  from  which  they  were  to  be  paid ; 
and  the  question  arises,  Whpr  should  a  debt,  which  has  unex- 
oectedly  emerged,  not  be  laid  proportionally  on  the  lands  of 
Mains  of  Dollar,  and  the  legacy  of  £900  ?  I  doubt  if  tbe  testa* 
tor  would  have  left  tbe  same  legacy  to  Mrs  M'Leisb,  if  be  had 
contemplated  the  present  result  I  am  afraid,  however,  we  are 
excluded  by  the  express  terms  of  the  deed  from  going  into  this. 

Lord  Craigie,~^Thi»  old  gentleman  had  one  property  of  Dol- 
lar Mains,  and  another  of  Westerhill.  The  last,  be  presumed, 
would  be  swept  away  by  M'Leish*s  debts ;  and  bis  intention 
seems  to  have  been,  that  his  daughter  Helen  should  be  secured 
in  tbe  liferent  of  £d00,  whatever  might  become  of  the  rest  of 
the  estate,  through  the  fault  of  her  husband.  I  have  no  doubt 
of  the  right  of  Mrs  M'Leish  and  her  children  to  the  £900,  as 
long  as  there  is  sufficient  left  to  pay  it 

Lord  GiUiet. — I  agree  in  holding  that  the  two  deeds  are  to 
be  taken  as  one  deed.  As  to  the  granter's  intention,  it  can  only 
be  given  effect  to,  so  far  as  it  is  expressed.  The  state  of  the 
affHirs  turns  out  to  be  different  from  what  was  contemplated, 
and  hence  an  apparent  difficulty ;  but  I  think  it  is  only  apparent 
The  legacy  Is  made  psyalle  to  Mrs  M'Leish  in  liferent,  and  her 


chHdren  in  fee,  excluding  the  Jui  mariti  of  ber  husband.  The 
clause  providing  for  the  payment  of  M^Leish's  debts  out  of  the 
price  of  Westerhill,  which  struck  Lord  Bulgray,  and  which 
at  first  struck  me,  when  it  is  properly  considered,  rather  tells 
the  other  way ;  for  it  provides  for  payment  of  these  debts,  not 
out  of  the  legacy  of  ;€2X)0,  but  out  of  a  different  subject  There- 
fore, I  think  this  £300  was  meant  by  the  testator  to  be  given 
to  bis  daughter  as  a  minimunu  If  it  was  meant  that  M*Leish*s 
debts  should  be  paid  out  of  Westerhill  in  the  first  place,  and 
the  remainder  out  of  the  legacy  of  J£d00,  the  effect  would  be  to 
leave  this  daughter  a  beggar,  while  the  other  got  the  lands  of 
Mains  of  Dollar.  I  think  such  nn  intention  is  not  conceivable, 
snd  that  the  interlocutor  is  quite  right. 

The  pursuers  having  here  moved  for  expenses  from 
the  outset  of  the  cause,  it  was  objected.  That  the  Or- 
dinary had  not  g^ven  these  expenses, — and  that  the 
pursuers  had  presented  no  reclaiming  note  to  get 
them.  Answered — There  is  no  finding  at  all  about 
expenses  in  this  interlocutor,  and  therefore  there  was 
no  occasion  to  reclaim. 

The  Court  adhered,  and  found  the  pursuers  entitled 
to  expenses  from  the  outset  of  the  cause. 

First  Division Lord  Ordinary,  Fullerton. — Jet.  Jameson. 

—  jlit.  Skene.— Wotherspoon  and  Mack,  W.S.,  and  Tait  and 
Young,  W.S.,  Agents Mr  Bell,  Clerk.— [G.  D.] 

7M  February  1833. 

No.  171 James  Cleghorn  &  Othehs,  Pursuers^ 

V.  SfR   WiLLiANf  F.  £LLioTf  Bart.,  8c  Otheii:^, 
Defenders,, 

Entail — Redemption  of  Land.Tax— Provisions  to  Younger  Chi), 
dren — Statute,  42  Geo.  IIL  c.  116— > Repetition — Process — 
Expenses— ^A  heir  qfentail  in  potseaion  having,  for  rrdemptit/n 
of  the  land-4ax  and  payment  of  the  entailer's  dcbttf  j-c  erpoxed 
part  of  the  entailed  estate  to  sale,  in  terms  of  42  Geo,  IIL  :  and 
having  himself  purchased  said  lands,  and  made  up  titles  to  them 
in  fee-simplei  and  thereafter  having  sold  them  to  the  pursuers, — 
a»d  part  of  the  price  having  been  apfdied  in  redemption  of  the 
land-taxt  ^c, ;  at^  the  sale  having  been  reducefl  by  the  succeeding 
heir  of  entail,  inter  alia,  on  the  ground,  that  the  provisions  of 
the  Statute  had  not  been  complied  with  ;  and  the  purchasers  hav^ 
ing  claimed  repetition  of  the  price-^Held,  L   That  the  heir  of 
entail  and  entailed  estate,  were  liable  in  repetition  of  the  pur^ 
chase-money,  applied  in  reduction  of  the  burdens  and  debts  af- 
fecting said  estate* — //.   That  a  power  of  burdening  the  estate 
with  provisions  in  favour  of  younger  children,  was  validly  exer- 
cised, by  granting  personal  bonds  to  them,  corroborated  by  the 
tubsequent  heirs  ofentaiL — IIL   That,  for  repetition  of  the  pay- 
ment  of  said  land-tax,  provinons  and  debts,  the  pursuers,  as 
purchasers,  were  entitled  to  a<fiudge  the  said  entailed  estate,  amd 
to  proceed  against  the  heirs  in  possesion  for  payment  thereof — 
IV.   That  the  heir  of  entail  in  possession  (and  his  trustees  qua 
trustees)  were  liable  to  the  pursuers  in  expenses,"^  V.  Opinions 
expressed.  That  the  eouelusionfor  repetition  of  the  fnice,  so  far  as 
laid  out  in  terms  of  the  Statute,  was  relevant,  though  the  sate  teas 
reduced  as  being  contrary  to  the  Statute. —  VL    That  the  heir  in 
possession  did  not  represent  his  father  unieersaUy,  and  was  not 
therefore  liable  in  repetition  of  the  whole  price, — nor  personally, 
in  respect  of  the  bonds  of  provision  and  corroboration. —  VIL 
That  the  competency  of  thepursuer*s  action  was  not  ajfeded  by 
the  fact,  that  the  statutory  seller  himself  purchased  the  lands, 
and  after  having  made  up  titles  in  fee  •simple,  sold  them,  to  the 
pursuers. —  VIIL   That  the  want  of  assignations  to  the  debts 
paid  of,  and  burdens  redeemed,  did  not  effect  the  right  of  the 
pursuers  to  pursue. 

In  1803,  the  late  Sir  William  Elliot,  Bart.,  heir 
in  possession  of  the  entailed  estate  of  Stohs,  ap- 
plied, in  terms  of  the  4 2d  Geo.  III.  c  116,  to  the 
Court  of  Session,  for  anthority  to  sell  part  of  said 
estate,  for  redemption  of  the  land-tax.  The  farm 
proposed  to  be  sold  vras  Hallrule,  Ilallrule-mill,  and 
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Town-o*-rnle.  After  a  variety  of  procedure,  the 
Court  found,  that  the  land-tax  amounted  to  £56, 
8s.  7^.  yearly,  and  the  rent  of  gaid  farm  to  £234, 
49.  9d.  William  Hiddell,  Esq.  W.S.  of  Camieston, 
(Sir  William's  agent)  was  appointed  statutory  trus- 
tee. The  lands  were  exposed  at  £9000,  and  Sir  Wil- 
liam became  the  purchaser,  at  the  price  of  £15,420, 
and  made  up  a  title  thereto  m  fee-simple.  Thereafter, 
Sir  William  divided  the  said  lands  into  four  lots, — 
two  of  which  were  sold  to  John  Wilson,  uncle  of  one 
of  the  pursuers,  for  the  sums  of  £6912,  10s.  and 
£5250.  The  dispoditions  bore  to  be  g^nted  with  the 
special  advice  and  consent  of  the  statutory  trustee, 
and  infeftment  followed  in  favour  of  Mr  Wilson.  The 
ffinainder  of  the  lands  were  disponed  in  1806,  by  Sir 
William  to  Thomas  Cleghorn,  (father  of  two  of  the 
pursuers)  for  the  sum  of  £11,750.  Mr  Cleghorn 
completed  his  title  by  infeftment.  The  purchasers 
expended  large  sums  in  improving  their  lands.  After 
Sir  William's  death,  his  son  Sir  Wiiliaia  F.  Elliot 
(one  of  the  defenders),  the  immediate  heir  of  entail, 
brought  an  action  of  reduction,  improbation  and  re- 
moving, of  the  said  sale  of  part  of  the  entailed  estate,  for 
redemption  of  the  land-tax,  and  all  Chat  had  followed 
tbereon,  on  the  grounds,  inter  alia,  that  said  sale  had 
been  fraudulently  and  irregularly  carried  through, 
and  in  direct  yiolation  of  the  Act,  42  Geo.  111.  c  1 16, 
upon  which  it  was  pretended  to  have  proceeded.  The 
Court,  on  9th  February  1826,  reduced  the  sale. — 
(Kac.  Col.)  The  pursuers  then  brought  an  action 
against  Mr  Riddell  (Sir  William's  agent),  and  the  sta- 
tatory  trustee  and  his  cautioners,  concluding  for  re- 
lief from  said  process  of  reduction,  and  of  all  damage 
and  expense  which  might  follow  therefrom.  The 
Court  assoilzied  Mr  Riddell  on  20th  June  1826.— 
(F.  C.) 

The  porsnem  then,  in  1827,  raised  the  present  ac- 
tion of  declarator,  repetition  and  damages,  against 
the  defenders,  concluding — 1st,  Against  Sir  William 
F.  Elliot,  heir  of  entail  in  possession,  as  representing 
the  said  deceased  Sir  William  Elliot,  for  full  repa- 
ration and  damages  sustained  by  them,  by  the  loss 
and  eviction  of  the  lands  purchased  by  them  from 
the  gaid  Sir  William  Elliot,  at  lesist  for  repayment 
of  the  purchase-money,  amounting  to  £23,912,  10s. 
2%  Against  the  said  Sir  W.  F.  FJIiot,  and  the  heirs 
ofentaii  substituted  to  the  deceased  Sir  William,  as 
liable  in  their  own  right,  and  in  right  of  the  said 
William,  for  repayment  of  £l  5,420,  in  so  far  as  the 
lame  has  been  beneficially  applied  for  the  interest  of 
the  heirs  of  entail,  and  the  entailed  estate,  in  terms 
of  the  said  Act  of  Parliament.  St%,  Against  Wil- 
liam Riddell  and  his  cautioner,  Edgar  Hunter  of  Lint- 
bill,  and  Claud  Russel,  trustee  for  RiddelFs  creditors, 
for  repayment  of  the  said  £15,420,  in  so  far  as  it  has 
not,  in  terms  of  the  Statute,  been  applied  for  the 
benefit  of  the  said  estate,  and  the  heirs  of  entail,  and 
with  interest  and  reparation  from  all  loss  and  damage 
iQUained  by  the  pursuers,  by  the  neglect  of  the  said 
William  Riddell,  and  through  non- performance  of  his 
<luty  as  statutory  trustee.  Sir  William's  trustees  sist- 
^d  themselves  to  the  action.  After  a  variety  of  proce- 
dure, the  pursuers  pleaded  in  support  of  their  action— - 
1-  That  the  defender,  Sir  William  Francis  Eliott,  and 


the  other  representatives  of  his  father,  were  liable  to 
the  whole  extent  first  concluded  for  in  the  suinmons. 
— II.  The  defender,  Hit  William  Francis  Elliot,  was 
farther  liable,  directly  and  personally,  for  the  whole 
of  the  price  or  interests  which  he  may  have  received 
from  Mr  Riddell,  as  statutory  trustee,  or  which  have 
been  applied  since  his  succession   to  the   entailed 
estate  in  the  discharge  of  the  debts,  burdens,  or  pro- 
visions, for  which,  as  heir  in  possession,  he  was  im- 
mediately and  personally  responsible* — III.  The  de- 
fender, Mr  Riddell,  for  himself,  and  as  representing 
Lieutenant-Colonel  Hunter  of  Linthill,  his  cautioner, 
and  the  defender  Mr  Claud  Russell,  as  trustee  for  Mr 
Kiddell,  are  liable  to  the  pursuers  for  the  sum  of 
£15,420,  drawn  and  received  by  Mr  Riddell  in  the 
circumstances  above  stated,  as  statutory  trustee,  and 
for  interest  upon  that  sum  from  the  date  at  which  it 
was  so  drawn  and  received,  in  so  far  at  least  as  that 
sum  has  not  been  applied  in  terms  of  the  Act  of  Par- 
liament, the  42d  of  Geo.  III.  c.  116,  at  the  sight,  and 
by  the  order  of  the  Court,  and  in  payment  of  debts 
affecting  the  entailed  estate,  and  for  behoof  of  that 
estate  and  the  heirs  ofentaii,  or  in  so  far  as  the  said 
sum,  or  any  part  of  it,  has  been  lost  to  the  pursuers, 
or  rendered  irrecoverable,  by  or  through  Mr  Riddell's 
neglect  or  failure  to  perform  in  all  points  his  duty  as 
statutory   trustee  in   the  matters  in  question. — IV. 
The  defender.  Sir  William  Francis  Elliot,  as  heir 
ofentaii  in  possession  of  the  entailed  estate,  and  the 
other  defenders,  the  heirs-substitute  of  entail,  and  the 
entailed  estate  itself,  are  liable  to  the  pursuers  for  re« 
petition  of  such  part  of  the  said  sum  of  £15,420,  and 
legal  interest  thereof,  as  has  been  duly  applied  by 
Mr  Riddell  in  the  discharge  of  his  duty  as  statutory 
trustee,  in  terms  of  the  Statute,  and  in  payment  of 
the  entailer's  debts,   or    other    debts   affecting  the 
entailed  estate,  or  otherwise,  for  the  benefit  and 
advantage  of  the  entailed  estate  and  heirs  of  entail.— 
V.  That  the  defender  Mr  William  Riddell,  and  Mr 
Claud  Russell  as  his  trustee,  can  only  discharge  them- 
selves of  their  liability  for  the  price  in  question, 
wholly  or  in  part,  and  interest,  by  proving  that  it  has 
been  applied  in  such  a  way  as  to  create  and  infer 
liability  against  the  entailed  estate  and  heirs  of  entail. 
Answered  by  Sir  William  F.  Elliot— I.  The  de- 
fender Sir   William  F.  Elliot,  as  representing   his 
father  in  no  other  character  than  that  of  heir  of  entail, 
is  only  liable  in  payment  of  entailer's  debts,  and  debts 
which  may  have  been  subsequently  created  upon  the 
entailed  estate,  in  virtue  and  in  terms  of  the  deed  of 
entail. — II.  The  pursuers  ar^  uot  vested  in  the  right 
of  any  of  the  entailer's  debts,  or  other  debts  legally 
affecting  the  entailed  estate,  and  consequently  are  not 
entitled  to  sue  for  payment  of  the  same,  either  directly 
or  indirectlv.-— III.  At  the  time  of  the  defender  s  suc- 
cession to  the  estate  of  Stobs,  none  of  the  debts  spe- 
cified in  the  condescendence,  excepting  the  provisions 
to   his   younger  brothers  and  sisters,  affected  that 
estate,  or  the  portion  thereof  which  had  been  sold  to 
the  pursuers,  and  it  is  not  competent  to  claim  payment 
of  any  debts  from  the  defender,  as  heir  of  entail,  under 
any  of  the  conclusions  of  the  present  summons. — IV. 
The  defender  Sir  William  Elliot,  as  heir  of  entail.  Is 
not  liable  for  any  debts  or  burdens  paid,  or  any  outlay 
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or  expenditare  made  by  the  pnrsuera  or  their  aathort 
upon  the  estate,  the  same  having  been  paid  and  ex- 
pended in  reliance  on  the  seearity  of  the  late-  Sir 
William  Elliot,  «rith  H'hom  the  authors  of  the  pnr- 

ers  dealt  in  the  character  of  fee-simple  proprietor. 

Mr  Riddeirs  trnstee  pleaded^«^L  That  it  is  reijudi^ 
cata  that  Mr  Riddell  was  not  liable  in  damages  to  the 
pursuers  for  alleged  misconduct  as  Sir  William  Elliot's 
agent,  or  as  trustee,  in  regard  to  the  matters  set 
forth  in  this  summons,  and  consequently  his  trustee 
cannot  be  bound  to  make  good  any  part  of  the  loss 
sustained  in  consequence  of  the  sale  being  found  in- 
effectual.-^n.  That  he  was  liable  to  account  only  on 
the  hypothesis  of  exhtbitiRg  a  fair  statement  of  his 
intromissions  qua  trustee,  as  if  there  had  been  no  re- 
dnction,  in  which  riew  Mr  Ferrier's  report  should  be 
adopted  as  the  basis  df  the  accounting.— *I  1 1.  That  in 
this  view,  the  balance  of  the  claim  oeing  exhausted- 
by  the  expenses  bona  fide  incurred  by  Mr  Riddell  in 
acting  as  trnstee,  the  defender  is  entitled  to  be  assoil* 
sied,  on  accounting  for  the  same,  or  any  trifle  which 
may  remain  after  deducting  such  expenses. 

Cases  were  then  ordered, — with  which  Lord  Mon- 
creiff,  on  13th  November  1832,  made  avizandum  to 
the  Court,  accompanied  with  the  following  note,  which 
exhausts  the  case : 

'*  NoU — Though  there  are  difficult  questions  in  this  cause, 
and  from  the  nature  of  the  pleadings,  it  assumes  an  appearance 
of  complexity,  the  points  of  any  difficulty  do  not  lie  in  a  verv 
wide  compass.  1.  It  is  objected  by  the  defender,  Sir  W.  F. 
Elliot,  that  the  summons  is  not  sufficient  in  point  of  form,  in 
concluding  for  the  money  paid  as  the  price  of  the  lands,  in  so  fur 
as  it  was  laid  out  in  terms  of  the  Statute,  seeing  that  no  money 
was  so  laid  oat,  the  sale  not  having  been  made  in  terms  of  the 
Statute,  and  having  been  in  consequence  reduced.  The  Lord 
Ordinary  thinks  this  objection  groundless.  I'he  substance  of 
the  thing  meant  to  be  set  forth  is,  that  the  money  was  laid  out 
in  terms  of  the  Statute,  on  the  assumption  that  a  valid  sale  had 
been  made  under  it ;  and  it  is  because  it  was  not  so  made  that 
this  action  is  necessary.  2.  It  is  pleaded  on  the  record  that  Sir 
W.  F.  Elliot  is  personally  liable  in  repetition  of  the  whole  prices 
as  representing  the  late  Sir  William  universally.  This  would 
depend  on  the  fact  of  representation  arerred,  but  denied.  But 
the  plea  is  not  insisted  in.  3.  The  material  question  is,  whether 
the  defender  Sir  William,  the  heirs  of  entail,  and  the  entailed 
estate,  are  liable  in  the  repetition  demanded,  to  the  extent  of  the 
land-tax  redemption-money,  and  the  debts  or  provisions  said  to 
have  been  paid  with  the  funds  of  the  pursuers.  This  queation 
depends  on  two  points : — l«t,  Whether,  or  to  what  extent,  those 
fundu  were  in  fact  applied  to  the  payment  of  debts  which  legally 
affected  the  estate  and  the  heirs  of  entail?  2</,  Whether,  in  so 
far  as  they  were  so  laid  out,  the  pursuers  have  a  good  claim  of 
repetition,  either  against  the  defender,  Sir  W.  F.  Elliot,  or 
against  the  heirs  of  entail,  and  the  estate  generally  ?  Under  the 
first  point,  the  defender  admits  the  following  sums  to  have  been 
laid  out  by  the  statutory  trustee  in  relieving  him  and  the  heirs 
of  entail  of  burdens  which  would  otherwise  have  affected  them  : 
— 1.  For  redeeming  the  land-tax,  jC  11 83,  9.  5;— 2.  Entailer's 
debt  to  the  Countess  of  Hyndford,  £1111,  2.  2;— a  Entailer's 
debt  to  William  Calder,  £111,2.  2; — 4.  Provisions  granted  by 
the  late  Sir  William  Elliot  to  his  younger  children,  the  brothers 
asd  sisters  of  the  defender,  £5488,  0,  Ij ;  in  all  £7803,  14.  6|. 
But  as  to  five  other  sums,  £1170,  £1170,  £2500,  £1170,  and 
£622,  8.  1.,  as  stated  in  articles  17,  18,  19,  and  20  of  the  con- 
descendence, the  defender  objects,  that  supposing  the  money  of 
the  pursuers  to  have  been  so  applied,  the  obligations  which  were 
thereby  disctfsit^ed  were  not  so  constituted  as  legallv  to  affect  the 
entailed  estate  or  the  heirs  of  entail.  The  sum  of  £022,  8.  1. 
last  above  mentioned,  consisted  of  a  claim  for  meliorations  said 
to  have  been  made  under  the  10th  Geo.  IIL     There  is  some 


difficulty  in  showing  that  this  som  was  legally  eonstitu.ted  as  a 
debt  against  the  estate  in  terms  of  the  Statute.     The  s^tement 
in  article  20,  and  any  evidence  produced,  seem  to  be  insufficient. 
But,  if  that  can  be  shown,  the  Lord  Ordinary  is  of  opinion  that 
the  debt  cannot  be  held  to  have  been  discharged  by  the  other 
dreumstances  mentioned*     The  other  four  sums  consist  of  pro- 
visions  for  ^unger  children  made  by  Sir  John  and   Sir  Francis 
Elliots,  which  the  defender  maintains  not  to  have  been  const i* 
tuted  in  conformity  to  the  power  or  faculty  given  by  the  entail. 
The  Lord  Ordinary  thinks  this  the  most  doubtful  and  difficult 
question  in  the  cause.     The  entail  is  perfect  in  the  prohibition 
to  contract  debt.     But  there  is  an  exception  from  the  prohibitimi 
by  a  special  power  given  to  the  heirs  *  to  harden  and  affect  the 
aaid  lands  and  estate  with  sums  of  money  for  the  suitable  pro- 
vision of  their  younger  children.'     The  bonds  in  question   are 
simply  bonds  narrating  the  power,  and  binding  personally  the 
granterand  the  hdrs  of  tailzie,  in  some  instances  m  conjunction 
with  all  his  o(he#  heirs*     The  i|ueation  is,  whether  this  is  a  due 
execution  of  the  power  to  render  the  heirs  and  the  estate  liable. 
The  Lor4  Ordinary  thinlEs  it  clear, .  that  if  the  original  bonds 
were  not  effectual  to  the  purpose,  the  heritable  bonds  of  corro- 
boration granted  b^  the  immediate  heirs  of  entail  could  not  render 
them  effectual  against  subsequent  heirs.     Though  eacb  heir  has 
power  to  -burden  the  estate  with  provisions  to  his  own  younger 
children,  he  has  no  power  to  affect  it  with  provisiona  for  the 
children  of  a  previous  heir.     But  the  question,  whether  the 
original  bonds  were  in  themselves  effectual,  is  important.      The 
Lord  Ordinary  does  not  think  that  it  is  settled  by  the  case  of 
Crawford  ;  for  the  power  in  that  case  was  not  *  to  burden  and  affect 
the  lands,'  &c.     On  the  contrary,  the  entail  expressly  prohibited 
the  granting  of  any  heritable  securities  for  such  provisions,   and 
simply  enabled  the  heirs  *  to  provide  their  younger  children/  &c. 
The  only  question  therefore  was,  whether  the  omission  to  narrate^ 
the  power  rendered  the  deeds  ineffectual  against  the  heirs  oC 
entail.     The  other  cases  referred  to  by  Eiddell's  trustee  are  cer- 
tainly liable  to  the  observation,  that  they  relate  to.powers  reserv- 
ed by  the  maker  of  the  deed  to  himself,  arrd  iio7  to  powers 
reserved  to  the  heir  under  a  strict  entail.     On  the  other  hand, 
some  of  the  authorities  quoted  by  Sir  W.  Elliot  bear  very  closely 
on  the  point.     It  is  true  that  heirs  of  entail,  as  fiars,  roust  be 
held  to  be  unlimited  proprietors,  in  so  far  as  they  are  not  ex. 
pressly  prohibited.      But,  according  to  the  principle  adopted 
in  the  cases  of  Roxburgh,  Queensbcrry,  &&,  the  law  of  this 
entail  is  an  express  prohibition  against  all  contracting  of  debt ; 
and  to  bring  in  particular  provision  for  the  children  within  the 
exception,  the  power  as  a  faculty  must  be  exercised  strictly  in 
conformity  to  the  termsjn  which  it  is  given.     There  is  evidently, 
however,  a  wide  difference  between  a  power  to  burden  the  estate, 
and  a  power  to  bind  all  and  each  of  the  heirs  personally.     If  the 
burden  had  been  imposed  on  the  estate  by  a  proper  deed,  even 
the  original  creditor  could  not  have  maintained  such  an  action  as 
the  present,  for  a  personal  decree  to  the  full  amount  against  the 
defender  individually.     Yet  it  is  maintained,  both  in  the  con« 
elusion  of  the  summons  and  in  argument  in  the  pursuers*  case. 
The  Lord   Ordinary  considers  this  to  be  altogether  untenable. 
Still,  the  question  is  very  doubtful,  whether  the  bonds  might 
not  be  a  sufficient  exercise  of  the  power  to  support  an  Hction  for 
making  the  provisions  effectusl  against  the  estate,  and  whether 
the  bonds  of  corroboration  in  this  view  might  not  he  good :  Con* 
sidering  the  question  as  if  it  lay  with  the  children  themselves, 
the  Jjord  Ordinary  should  find  it  difficult  to  reject  their  claims. 
But  they  could  only  be  supported  on  general  views  of  the  law 
of  entail,  which  may  perhaps  go  beyond  the  principles  of  some 
of  the  latter  decisions.     It  is  principally  for  this  reason  that  he 
reports  the  cause  without  a  judgment.     On  two  points,  however, 
connected  with  this  queation,  he  has  a  cleac  opinion:  1.   Ho 
thinks  it  sufficiently  proved  that  all  the  sums  were  paid  by  Mr 
Riddell ;  2.  He  thinks  it  not  material,  though  very  anxiously 
urged,  that  the  statutory  sale  was  first  made  to  Sir  William  Elliot 
himself,  and  that  the  pursuers  transacted  with  him  as  proprietor 
in  fee-simple,  because  be  holds  the  evideno^  to  be  suffieient  that 
the  debts  were  paid  by  means  of  the  money  of  the  pursuers,  and 
thinks  that  the  equitable  claim  here  made  must  be  good  as  the 
case  stands,  if  it  would  have  been  good  in  that  of  an  ineffectual 
sale  directly  to  the  pursuers.     But  a  more  general  question  still 
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reflMins,  lii.  Wbetber,  supposing  tbe  fiinda  of  tbe  pursaere  to- 
We  been  laid  out  in  debts  affeeting  the  estate,  any  claim  of 
repetition  is  competent.     The  defenders'  plea  is,  that  the  debts 
hanng  been  dischaiiged,  and  no  assignations  taken,  they  cannot 
be  revived.     There  is  no  doubt  that  the  debts  themselves  cannot 
be  revived ;  at  least  that  is  not  the  nature  of  the  present  action. 
But  though  the  point  is  very  ably  argued  bv  the  defender,  and 
there  is  difficulty  in  it,  the  Lord  Ordinary  is  inclined  to  think 
that  the  plea  is  not  solid.     The  nature  of  the  claim  is,  that  the 
pursaere  paid  their  money,  and  the  trustee  applied  it  to  the  pay- 
ment of  the  debts,  in  a  bona  file  reliance  on  the  sale  of  the  lands 
as  effL'Ctuslly  made.     The  defender  says  that  the  pursuers  did 
not  rety  on  their  money  being  repaid  by  the  defender,  or  the 
hein  of  entail.     They  did  not  rely  on  repayment  at  all ;  but  they 
relied  on  the  value  being  given  by  the  defender  and  the  heirs  of 
entail  in  the  lands  purchased ;  and  that  value  having  been  taken 
back,  the  question  is,  whether  the  defender  and  the  other  heirs 
can  keep  both  the  lands  and  the  price,  because  of  the  error  in 
tbe  proceedings  ?    It  seems  to  the  Loid  Ordinary  that  this  would 
be  oontrsry  to  equity.     There  certainly  are  cases  in  which  the 
estate  and  the  heirs  may  be  benefited  by  the  transactions  of  the 
beir  in  possession,  wi^h  third  parties,  and  yet  no  repetition  will 
be  competent     The  case  of  Durris  is  an  example.     But  though 
there  may  be  difficulty  in  categorically  distinginshing  the  present 
case  from  the  principle  of  those  cases,  tbe  Lord  Ordinary  thinks 
that  it  may  be  distinguished  from  them  in  plain  sense  and  justice. 
If  the  clsim  of  the  pursuers  be  sustained  (tw6  kypotken  that  the 
debts  affected  the  estate),  nothing  will  be  laid  on  the  estate  or 
the  heirs  but  what  would  have  affected  them  if  the  transaction 
for  selling  the  lands  had  never  taken  place.     The  case  of  the 
ponuers  sgainst  Mr  RiddelVs  trustee  seems  to  be  merely  alter- 
Mtire  in  the  event  of  Sir  William  Elliot's  defence  on  certain  of 
tbe  groundspleaded  being  sustained.     \,  Mr  Russell  pleads  r^« 
judicaia.    This  might  be  effectual  if  the  pursuers  were  claiming 
reparation  on  Mr  Riddell's  responsibility  as  agent  for  the  late 
Sir  William  Elliot.     But  Lonl  Medwyn*s  judgment  does  not 
seen  to  sffect  the  question  in  anjr  other  view.    2.  Mr  Riddell 
seems  to  have  committed  an  original  error  in  liecoroing  consenter 
to  the  disposition  by  Sir  William  EUiot,  as  heir  of  entail  to  him- 
Klf  in  fee-simple.     For  by  the  Statute,  sec.  65.  the  purchaser 
was  not  entitled  to  any  disposition  till  the  price  had  been  paid 
to  the  trustee,  and  bad  been  deposited  in  the  Bunk.     If  there- 
fore, it  were  to  be  held  that  the  defender.  Sir  William   Elliot, 
and  tbe  other  heirs,  are  not  liable  in  the  relief  sought,  on  tbe 
grauod  that  the  puraners  did  not  purchase  at  the  jndicml  sale, 
there  does  seem  to  be  some  probable  ground  in  that  fmidamental 
breach  of  doty  for  making  the  claim  against  Mr  Riddell,  who 
afterwards  received  their  money;  but  the  point  can  go  no  farther, 
and  tbe  Lord  Ordinary  has  already  intimated  his  opinion  on  that 
qsestion.    9L  It  is  incumbent  on  the  pursuers,  in  the  question 
with  Sir  William  Elliot,  to  show  that  the  debts  paid  did  affect 
the  estate.     If  it  should  be  found  that  they  did  not,  the  purauers 
a^ame  it  to  be  dear  that  they  must  have  a  claim  against  Mr 
Riddell,  and  in  this  view  have  not  argued  that  point.     But  this 
is  by  no  means  absolutely  clear ;  for,  4.  Mr  Russell  maintains, 
that,  as  a  judicial  trustee,  Mr  Riddell  would  be  protected  by  his 
^onafidet,     Tba  Lord  Ordinary  has  no  idea  that  there  is  any* 
thing  in  the  plcn»  that  because  the  money  was  doe  to  the  parties 
who  received  it,  there  can  be  no  repetition  whether  the  debts 
effected  the  estate  or  not.     Tlie  claim  is  against  Mr  Riddell  for 
paying  debts  which  he  was  not  authorised  hj  his  appointment  to 
psy>    But  his  plea,  that  the  case  is  to  be  viewed  as  if  there  had 
been  no  reduction  of  the  sale,  and  the  claim  were  now  to  account 
for  tbe  money  unduly  kid  out  without  the  authority  of  the  Court, 
has  more  probability.      It  would  be  difficult  to  make  a  good 
defeoce  in  this  view  on  bonajities,  if  the  daim  were  by  the  heirs 
of  entail.     But  it  may  be  doubted  whether  the  pursuers  are  so 
favoarably  situated  as  the  heirs  of  entail  would  be  in  that  case ; 
for  the  money  was  put  into  Mr  Riddell's  hands  by  the  joint  act 
of  tbe  pursuers  and  the  hte  Sir  William  Elliot.     If  they  relied 
on  tbe  Statute  they  did  not  observe  it,  and  the  sale  was  reduced 
by  no  fault  of  Mr  RiddeU.     Now,  if  tbe  sale  had  stood,  and 
the  Ute  Sir  William  were  claiming  repetition  from  Riddell, 
would  it  be  a  good  defence  or  not  that  be  acted  in  bonaRde  in 
applying  the  money  to  the  debts  pointed  out  by  Sir  William 


himself  and  reported  to  be  debts  affecting  the  estate  by  the 
gentleman  to  whom,  at  his  instance,  that  matter  was  remitted? 
If  it  would,  are  the  pursuers  more  favourably  situated  as  the 
case  stands  ?  But  if  the  Court  should  be  of  opinion  that  tbe 
debts  did  affect  tbe  estate,  these  questions  will  be  supecseded." 

At  advisfing, 

Lord  Balgray  said,  he  agreed  with  the  views  contained  in  the 
Lord  Ordinary's  note.  The  question  to  be  decided  was  just 
this,  Was  the  money  paid  in  rem  versum  of  the  estate,  or  not  ?  i 
He  thought  the  debts  constituted  by  tbe  bonds,  and  confirmed 
by  the  bonds  of  corroboration,  were  formally  executed,  in  virtue 
of  a  faculty  conferred  by  tbe  entail,  and  created  burdens  on  the 
estate.  If  such  were  not  the  case,  the  heirs  of  entail  would  be 
getting  an  unfair  advantage, — they  would  be  keeping  both  the 
land  and  price  of  the  debts  which  had  been  paid  off.  The  cre- 
ditors could  have  been  compelled  to  grant  assignations  of  their 
debts. 

j4ord  Giilie^  concurred.     By  the  sale,  certain  debts  affecting 
the  entailed  estate  had  been  paid.     Tbe  sale  was  reduced,  and 
the  pursuers  claimed  restitution  of  tbe  price.     Surely  the  parties 
who  recover  the  estate  are  not,  quoad  these  debts,  to  be  in  a  . 
better  condition  than  if  it  baid  not   been    sold.  .  ..No  party  r 
should  be  locuplHior  by  another's  daniiige^  ^  H^r^  ppssensiog  i 
the  property  was  equivalent  to  an  aiisigoation  lo.-tfae  debtor  i 
Tbe  pursuers  had  been  in  possessioii     Here  the  e»-ta)e  was : 
resumed  by  the  law,  and  must  just  stand  in  the.  same  skua- •. 
tionasifit  had  never  been  sold.     If  tbe  Act  of  PHrliamentf 
provided  that  so  much  of  the  estate  was  to  be  sold  to  redecna  ■ 
the  land- tux,  and  that  if  there  was  any  surplus,  it  should  be  laid 
out  in  paying  the  debts  of  the  entailer,  and  those  which  affect  i 
ed  the  entailed  estate ;  and  if  the  sale  should  be  reduced,  surely  i 
thofte  who  succeeded  in  the  reduction  would  not  be  entitled  to 
take  the  estate,  and  also  the  benefit  of  the  money  with  which 
the  debts  were  cleared  off  from  it,  without  restitution.     It  bud 
been  said  that  the  money  had  not  been  paid  into  the  Bank  off 
England,  in  terms  of  tbe  Statute.     This  was  of  no  consequence,  - 
as  the  sale  was  not  valid.     The  qoeation  was  just  this,  can  the 
heirs  of  entail  reduce  the  sale  and  take  baitk  the  estate,  and  at 
the  same  time  keep  the  purchase- money  ?  He  thought  noc 

Lord  President  was  of  the  san»e  opinion.     The  sale  was  bad, 
but  the  purchasers  had  paid  bona  fide.     The  heir  of  entail  had  no  r 
right  to  take  the  estate  and  also  tbe  price. 

The  Coart,  on  18th  Janaary  1833,  pr^tiounced  this  * 
interlocator :  <; 

*<  The  Lords  having  advised  this  cause,  with  the  cases  for  the 
parties,  and  heard  counsel.  Find  the  pursuers  entitled  to  re- 
petition of  the  several  sums  of  money  applied  in  payment  of 
burdens  and  of  debts  affecting  tbe  entailed  estate  of  Stobs,  or 
for  which  the  said  estate  was  liable  to  be  affected  :  Find,  that 
the  following  sums  were  so  applied,  viz.  the  sum  of  XI 183, 9. 5. 
for  redemption  of  the  land-tax  of  the  said  entailed  estate ;  the 
sum  of  j£llll,  2.  2.,  paid,  in  extinction  of  the  debt  of  the  en- 
tailer, Sir  Gilbert  Elliot,  to  the  Countess  of  Hyndford ;  the 
sum  of  £1 1 1,  2.  2.,  paid,  in  extinction  of  a  debt  of  tbe  said  en- 
uiler,  to  William  Calderwood,  advocate ;  the  sum  of  £1170, 
paid  in  extinction  of  a  provision  made  by  Sir  Frauds  Elliot 
m  favour  of  Miss  Mary  Elliot,  bis  eldest  daughter ;  paid  to  the 
Countess  of  Hyndford,  the  sum  of  j£  1 170,  in  extinction  of  a  pro- 
vision made  by  said  Sir  Fmnds  EUiot  in  lavour  of  Miss  Anne 
Elliot,  his  youngest  daughter  ;  paid  to  the  Countess  of  Hynd- 
ford, the  sum  of  £2500,  in  extinction  of  a  provision  made  by 
Sir  John  Elliot  to  Anne  Elliot,  his  only  child ;  paid  to  the 
Edinburgh  Friendly  Insurance  Society,  the  sum  of  £1)70,  in 
extinction  of  a  provision  made  by  said  Sir  Francis  EUiot  in  ^ 
favour  of  John  Elliot,  his  second  son ;  paid  to  Sir  Charles  Elliot's 
trustees,  the  sum  of  £5483,  0.  4. 8-12ths.,  being  tbe  amount 
of  provisions  granted  by  the  late  Sir  William  Elliot,  in  favour 
of  John  Elliot,  his  second  son,  Gilbert  Elliot,  his  third  son, 
Bethia  Mary  EUiot,  his  eldest  daughter,  and  George  Augus- 
tus Elliot,  bis  fourth  son,  in  terms  of  the  entail,  and  for  which 
the  said  estailed  estate  was  liable  to  be  affected :  Find,  that  for 
tbe  above-mentioned  sums,  tbe  said  pursuers  are  just  and  lawful 
creditors  of  the  heir  of  entail  of  the  estate  of  Stobs,  now  in 
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poffsesnion  thereof,  and  of  each  succeeding  heir  of  entail  of  the 
■aid  estate  who  shall  obtain  possession  thereof,  while  the  said 
debts  shall  remain  unpaid  :  Find  and  declare,  that  the  pursuers, 
as  creditors  foresaid,  are  entitled,  omni  habili  modo  quo  de  jure, 
to  adjudge  the  said  entailed  estate  of  Stobs,  in  payment  and 
aatisfaction  of  the  said  sums  applied  as  aforesaid,  and  decern  ; 
and  further  decern  and  ordain  the  said  Sir  William  Francis 
Elliot,  as  heir  of  entail  in  possession  of  the  said  estate,  and  the 
heirs  of  entail  who  shall  succeed  to  him  in  the  right  and  posses- 
sion thereof,  as  they  shall  respectively  attain  possession,  to  make 
payment  to  the  pursuers  of  the  foresaid  several  sums  of  money : 
And  in  respect  of  the  preceding  findings,  assoilzie  Claud 
Russell,  the  trustee  for  the  creditors  of  the  late  William  Rid* 
dell,  and  all  others,  the  representatives  of  the  said  William  Rid- 
dell,  and  of  Edgar  Hunter,  his  cautioner,  from  the  conclusions 
of  the  libel,  to  the  extent  of  the  said  several  sums  of  money,  and 
decern :  Quoad  ultra,  remit  to  the  Lord  Ordinary  to  hear  par- 
ties farther  as  to  the  sum  of  £622,  8.  1.,  alleged  to  have  been 
expended  by  Sir  Francis  Elliot  on  improvements  on  the  en. 
tailed  estate ;  likewise  as  to  the  several  dates  from  which  interest 
on  the  said  several  sums  shall  run  ;  also,  as  to  the  balance  still 
due  by  the  late  Mr  Riddell  and  his  cautioner,  and  their  re- 
presentatives, and  as  to  what  further  sums  fall  to  be  charged 
against  the  entailed  estate,  and  heirs  of  entail,  and  generally 
as  to  all  other  remaining  joints  of  the  cause,  and  to  do  therein 
as  shall  be  just:  Find  the  defenders.  Sir  William  Francis 
Elliot  and  Sir  James  Bos  well,  George  Sinclair,  and  James 
Brown,  his  trustees,  who  have  sisted  themselves  as  parties  to 
this  action,  and  that  only  ^loi  trustees,  liable  to  the  pursuers  in 
the  whole  expenses  hitherto  incurred  by  them  in  this  action, 
and  ordain  the  account  thereof  to  be  given  in,  and  when  lodged, 
remit  to  the  auditor  of  Court  to  tax  the  same,  and  to  report.*' 

Signed  1th  February^ 

Pursuers*  Authorities. — Gordon  o.  Sutherland,  29th  January 
]7dl  ;Mor.  lt,534.  Scott  of  Harden,  20th  December  1751. 
Kerr  o.  TurnbuU,  15th  February  1758;  Mor.  15,551.  Temple, 
&c.  V.  Gairns,  22d  February  1706:  Mor.  15,355.  Bhiir  r. 
Biair,  28th  June  1610.  Hay  v,  Ker,  )7th  January  1622. 
Williamson  v.  Thriepland,  1682.  Dunbar  o.  Williamson,  2dd 
November  1627.  M*Leod  o.  Crichton,  14th  January  1779; 
Wilson  p.  Burrell,  28th  February  1751.     Ersk.  II.  7,  sec  3. 

Sir  W.  Elliot's  Authorities.— Hope  Pringle,  dist  June  1677 ; 
Mor.  4102.  Rusco,  Mor.  p.  4117.  Henderson  v»  Wilson, 
House  of  Lords,  Slst  January  1797.  Crawfurd  v.  Hotcbis, 
11th  March  1809;  F.  C.  Stewart  p.  M'Farlane,  9th  July 
1765 ;  Mor.  p.  55ia  Sandford  on  Entails,  p.  262.  Earl  of 
Peterburrow,  4th  February  1736.  Wauchopeo.  Dukeof  Rox- 
buiigb,  14th  December  1815.  Webster,  December  1791,  re- 
ported by  Mr  Bell,  No.  7.  p.  207.  Burns  p.  M*Lellan*s  Cre- 
ditors,  4tb  December  17.'35.  Selly*9  Heirs  p.  Jolly,  5th  June 
1795.  Patrick  Vans  Agnew  of  Sbeuchan;  Scottish  Jurist, 
Vol.  III.  p.  408,  affirmed  on  Appeal. 

Claud  Russfirs  Authorities.— Ersk.  IL  3,  sec.  25.  Civil 
Law,  L.  2.  Cod.  de  Condict.  indeb.  L.  44.  Fide  Condict. 
indeb.  Stair.  I.  7,  sec.  9.  Earl  of  Mar,  23d  February  1681. 
Ker  p.  Rutherfurd,  March  1684;  Mor.  2927.  Murray,  July 
174a  Elchies  roc0  Tailzie,  No.  34.  Brown's  Sup.  V.  764. 
Hope  Pringle  ut  tupra.  Earl  of  Northesk,  29th  June  1697  ; 
Brown's  Sup.  Vol.  IV.  p.  370.  Lady  Kinfauns  p.  Carnegie, 
23d  June  1696;  Mor.  4106.  Elliot  p.  Elliot,  16th  December 
1698;  Mor.  4130.  Rusco*s  Creditors,  17th  January  1723; 
Mor.  4117.  Hotchkisp.  Crawfuid,  lltb  March  1809;  Fac. 
Coll.  Rothes,  29th  January  1829.  Campbell,  89th  November 
1815.     Earl  of  Mar,  7th  July  1829. 

First  Division.— Lord  Ordinary,  Moncreiff. — Jet.  Jameson 
and  Rutherfurd.— For  Sir  W.  Elliot,  Dean  of  Faculty  (Hope,) 
and  Ro.  Bell — For  Riddell's  Trustee,  Skene  and  Marshall— 
William  Wilson,  W.S.,  and  David  Watson,  S.S.C,,  Agents  for 
Pursuers — William  Bell,  W.&,  Agent  for  Sir  W.  F.  Elliot 
and  Trustees — H.  Davidson,  W.S.,  Agent  for  Riddell's  Trus- 
tee.-.Mr  BeD,  Clerk.— [J.  r.  H,] 


TEIND  COURT. 

6^^  February  1833. 

No.  172. 

The  following  aogmentations  were  awarded : — 

Dornoch — Presbytery  of  Dornoch— Old  Stipend,  1811,  14 
chalders,  and  £%  6.  &  for  Communion  Elements. — Stipend 
modified  of  this  date,  17  chalders,  and  JCIO  for  Communion  Ele- 
ments,— being  an  augmentation  of  three  chalders,  and  £i,  13.  4. 

New  Machar — Presbytery  of  Aberdeen — Old  Stipend,  1609, 
79  bolls  1  firlot  1  peck  4-5cbs  of  a  lippy  meal ;  24  bolls  1  firlot 
3  pecks  and  l-5th  of  a  lippy  bear ;  1  firlot  3  l-5th  lippiea  oats, 
and  £66,  9.  4.  4-12tfas  Sterling,  including  therein  lUO  merks 
Scots  for  Communion  Elements. — Stipend  modified  of  this 
date,  16  chalders,  and  X8,  6.  8.  for  Communion  Elements, — 
being  an  augmentation  of  5^  chalders,  and  j£8,  6.  8. 

COURT  OF  SESSION. 
INNER-HOUSE. 
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7/A  February  1833. 

No.  173. — Davii>  Scott,  Claimant^  v,  J.  G.  Wood, 

Common  Agents  Respondent. 

Ranking  and  Sale — 54  Geo.  IIL  c.  137.  sec  10.— Adjudica- 
tion in  Implement — Held,  that  an  at{judicatiun  in  imptemenl^ 
vpon  grounds  existing  previous  to  a  ranking  and  sale,  might  be 
led  during  the  ranking,  inasmuch  as  54  Geo.  III.  c,  137,  wee. 
10,  struck  at  a((judications  for  debt  alone; — that  decree  uj  ixr~ 
tijication  contra  non  productti  coulil  not  exclude  the  decree  of  ad- 
judication  in  implement  from  Inking  used  in  the  rankinf^,  the 
grounds  and  warrants  thereof  hatying  been  produced  before  the 
said  decree — and  thatf  if  the  adjudication  in  iniplemtnt  had  been 
dulif  deduced,  the  sul^ject  must  be  struck  out  of  the  sale. 

Bay n 68  feaed  out  part  of  bis  property  for  a  house 
to  the  claimant,  the  trustee  of  Arnold,  for  £700,  the 
price  to  be  paid  in  stones  and  carriage.  Baynes  failed, 
and  left  the  bouse  unfinished.  Scott  finished  it,  advan- 
cing £50.  Baynes,  who  bad  granted  other  heritable  se- 
curities over  the  property,  but  not  over  the  house  of  the 
claimant,  executed  a  trust,  for  behoof  of  his  creditors, 
in  favour  of  M^Dowall.  The  trustees  of  Cameron, 
from  whom  Baynes  had  purchased  his  property  for 
£2300  in  1817 — who  held  an  heritable  security  for 
£1500  of  the  price — who  obtained  decree  of  adjudica- 
tion in  1827,  and  entered  to  possession,  on  a  decree 
in  an  action  of  maills  and  duties  in  1828, — brought,  in 
November  1828,  a  ranking  and  sale  of  the  whole 
property,  in  the  course  of  which,  sales  were  made 
to  the  amount  of  about  £1000,  which,  together  with 
the  proceeds  of  certain  previous  sales,  were  alleged 
by  the  claimant  to  have  extinguished  the  heritable 
debt, — at  any  rate,  to  render  it  unnecessary  to  touch 
the  hou^e  sold  to  him.  But  they  alleged,  that 
while  the  value  of  the  whole  property  would  be  only 
£2500,  the  preferable  debts,  with  interests,  amounted 
to  £3660.  Scott  lodged  his  claim  in  the  ranking,  16th 
February  1830,  stating,  that  since  the  ranking  was 
brought,  he  had  raised  an  adjudication  in  implement 
of  his  missive  with  Baynes,  regarding  the  house,  and 
craving  that  it  might  be  received  when  obtained.  In 
June  1830,  the  Court  delayed  the  sale  of  the  subjects, 
and  in  July  excepted  the  claimant's  house  hoc  statu  from 
the  sale, — the  claimant  having  Jodged  his  decree  of 
adjudication,  but  after  the  expiry  of  the  time  fixed  for 
the  production  of  writs.    The  claimant  pleaded.  That 
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Cameron's  trastees  and  the  common  agent,  had  no 
right  to  insist  for  the  sale  of  his  hoase,  till  they  had 
exhausted  their  proper  debtor's  own  property;  and 
that  were  it  sold,  and  the  proceeds  duly  applied,  it 
would  be  unnecessary  to  touch  the  house  in  question. 
The  respondents  pleaded,  inter  aiiay  That  the  missives 
did  not  take  the  house  out  of  the  real  estate  of  Baynes, 
but  only  gave  Scott  a  personal  right :  That  the  de- 
cree of  adjudication  in  implement  could  not  prevent 
the  sale,  because  it  was  excluded  by  the  certiiication 
contra  non  producta^  2d  February  1830:  That  it  was 
either  null,  or  at  least  inoperative,  to  prevent  the 
»a]e, — in  respect  that  it  was  led  not  only  after  the  sub- 
ject was  rendered  litigious  by  the  dependence  of  the 
ranking,  but  in  contravention  of  54  Geo.  III.  c.  137, 
sec  10,  which  prohibited  adjudications  during  the  de- 
pendence of  a  judicial  sale, — and  also  in  respect  that 
it  proceeded  upon  no  decree  or  liquid  document. 

"  The  Lord  Ordinary  (l4th  June  1832,)  having  considered 
the  clojied  record,  and  heard  counsel  thereon,  appoints  parties 
respectively  to  prepare  cases  upon.  Is*,  Whether  it  be  competent, 
after  a  process  of  ranking  and  sale  has  been  raised,  for  the  holder 
of  a  missive  of  sale  or  feu  of  part  of  the  lands,  and  producing  it 
before  decree  of  certification,  to  obtain  a  decree  of  adjudication 
in  implement :  And  what  is  the  effect  thereof,  if  competent,  in 
contprtition  with  the  common  agent  or  pursuer  of  the  process  ? 
2^,  What  is  the  consequence  that  the  decree  of  adjudication  was 
obtained  aud  produced  in  process,  after  decree  of  certification 
was  pronounced  ? — the  cases  to  be  lodged  in  three  week«,  and 
seen,  revised,  adjusted,  and  re-lodged  by  the  second  box-day  in 
the  ensuing  vacation." 

Thereafter,  he  reported  the  cases  to  the  Court.  On 
advising  these,  5th  February  1833, 

Lord  CringUlif,  in  reference  to  the  question  stated  by  the 
Lord  Ordinary,  could  see  no  incompetency  in  pursuing  an  ad- 
judication in  implement  after  a  ranking  and  sale  bad  been 
brought.  The  Htigiosity  applied  only  to  the  proprietor,  who 
was  the  debtor^-not  to  third  parties.  This  appeared  from  the 
practice  which  obtained  before  the  Act,  where  every  body  was 
at  liberty,  nay,  was  bound  to  lead  adjudications.  And  it  was 
jn&t  to  prevent  the  multiplicity  of  such  adjudications  that  the 
Act  of  Parliament  was  passed.  But  an  adjudication  in  imple- 
ment, where  competent,  actually  annihilated  a  ranking  and  sale. 
Therefore,  the  Act  could  never  be  supposed  to  apply  to  it,  but 
roust  be  held  to  applv  only  to  those  adjudications  which  were 
ronsistent  with  a  ranking  and  sale.  Suppose  a  ranking  were 
brought  by  a  person  actually  divested  by  infeftment — and  then 
the  true  proprietor  came  forward — could  it  be  said  that  his  right 
was  strudt  at  by  the  decree  of  certification  ?  It  was  admitted, 
that  the  grounds  and  warrants  of  this  adjudication  in  implement 
bad  been  produced  before  the  date  of  the  decree  of  certification. 
So  the  adjudication  must  be  held  as  good. 

The  Lord  Juttiee'Cterk  observed,  that  the  abstract  questions 
as  to  the  merits  of  the  adjudication,  were  not  before  the  Court. 
He  never  had  any  doubt,  upon  seriously  considering  the  words  of 
the  Act  of  Parliament,  that  it  was  not  intended  to  touch  adjudi- 
cations in  implement  He  could  give  no  approbation  to  the  at- 
tempt to  cover  the  j£700.  The  words  of  the  Act  were,  "no 
separate  adjudication,**  not  **  no  adjudication  whatever,"  as  stated 
in  one  passage  of  the  respondent's  paper. 

Lwd  GUntee  bad  taken  pains  to  free  his  mind  of  every  ex- 
trinsic consideration,  as  the  sole  question  was.  What  is  the 
effect  of  the  adjudication  in  implement,  supposing  it  to  have  been 
leg-ally  deduced?  It  was  impossible  to  look  at  the  Bankrupt 
Act,  without  seeing  that  it  prohibited  adjudication.^  for  debt 
alone.  Where  the  Act  passed  from  one  subject  to  another 
quite  independent,  a  preface  intervened.  But  here  sections  9 
and  10  were  truly  just  one  set  of  ordinations,  and  both  of  them 
regarded  adjudications  for  debt.  So  the  matter  must  just  be 
held  to  stand  as  under  the  old  law.  The  subject  was  made  liti- 
gious as  effectually  by  a  ranking  as  by  an  adjudication.  The 
Vol.  V- 


present  case  would  have  been  very  different,  if  the  adjudication 
in  implement  had  been  led  on  a  transaction  entered  into  after 
the  litigiosity  had  been  created  by  the  ranking.  But  there  was 
no  such  thing  here.  The  subject  must  be  struck  out  of  the 
ranking.  He  had  little  doubt  that  parties  would  have  a  great 
deal  to  do,  before  they  settled  matters. 

The  Court,  7th  February  1833, 

**  Find  that  the  adjudication  in  implement  here  in  question,  it 
not  rendered  incompetent,  under  the  provisions  of  the  Bankrupt 
Act,  by  the  process  of  ranking  and  sale,  and  that  if  duly  deduced, 
the  subjects  must  fall  to  be  struck  out  of  the  sale :  Remit  to  the 
Lord  Ordinary  to  proceed  accordingly,  always  without  prejudice 
to  the  legal  claims  of  the  creditors  infeft  in  said  subjects :  Find 
the  claimant  entitled  to  the  expenses  of  the  case,  and  of  this 
present  advising,  of  which  allow  the  account,'*  &c. 

Authorities  for  Claimant Ersk.  II.  12,62.     Grier8on,22d 

November  1785 ;  M.  274.  19th  May  1796 ;  M.  273.  33  Geo. 
I II.  c.  74.  Edie v.  Laird,  20th  January  1797 ;  F.  C.  54  Geo. 
III.  c.  137,  sec.  9-10.  Bells  Com.  1. 5«8,  749.  Wright, 29th 
June  1821  ;  Sh.  L  96.  Campbell,  17th  June  1775;  M.  277. 
Gordon,  5th  February  1824.  Cormack,  8th  July  1829.  Cran- 
stoun,  2d  February  1630.  Kelty,  14th  February  1817,  (before 
Lord  Ordinary,  adhered  to — unreported). 

Authorities  for  Respondent — Milne,  6th  November  1678. 
Scotland,  dd  January  1796.  Preston,  22d  February  1715;  M. 
3367.  54  Geo.  III.  c.  137,  sec.  10,  30,  42.  Ross  of  Kerse, 
31  St  January  1792.  Wylie,  8th  December  1803;  Ersk.  II.  12, 
62.     Act  of  Sed.  17th  January  1756. 

Second  Division. — Lord  Ordinary,  Medwyn. — jIcI.  Jameson, 
Wilson. — ^li.  Keay,  Marshall Parties,  Agents. — Mr  Thom- 
son, Clerk.— L^-  ^'1 


7lh  February  1833. 
No.  174. — George  W.  H.  Knight,  Petitioner. 

Factor  loco  absentis  —  Special  Powers — Competency — The 
Court  ordered  a  jtetilion  to  be  withdrawn^  which  was  presented 
bif  a  proprietor  of  an  entailed  estate,  for  the  appointmeni  of  a 
factor  loco  absentis  to  the  next  heir,  a  boy,  abroad,  in  order 
that  the  factor  might  receive  certain  statutory  intimations^  and 
attend  to  proceedingi  relative  to  the  proposed  improvements  of 
the  estate,  under  10  Geo.  III.  c.  51, — the  petitioner  himself  being 
the  nearest  male  relation  of  the  next  heir  by  the  father,  A  peti» 
tionfor  a  factory,  with  the  MU  at  powers,  recommended. 

The  estate  of  Jordanston,  belonging  to  the  peti- 
tioner, was  destined,  in  1774,  to  the  maker  of  the 
entail  in  liferent,  and  to  his  eldest  son  and  the  heir«- 
male  of  his  body  ;  whom  failing,  to  his  second  son  and 
the  heirs-male  of  his  body,  &c.  &c.  in  fee.  The  eldest 
son  died  without  issue.  The  estate  devolved  on  the 
second  son,  who  had  two  sons,  of  whom  the  petitioner 
was  the  eldest.  The  second  died,  leaving  issue,  and 
in  particular,  his  eldest  son,  John  Keppel  Knight,  re- 
sident abroad.  The  petitioner  was  desirous  to  im- 
prove the  estate,  under  10  Geo.  III.  c.  51,  which  pro- 
vides, 

"  That  every  proprietor  of  an  entailed  estate,  who  intends  to 
lay  out  money  on  such  improvements,  shall,  three  months  at 
least  before  he  begins  to  execute  the  same,  give  notice  in  writing 
to  the  heir  of  entail  next  entitled  to  succeed  to  the  said  estate 
after  the  heirs  of  the  body  of  the  said  proprietor,  if  within  Great 
Britain  or  Ireland ;  and  if  the  heir  next  entitled  to  succeed  is 
not  within  Great  lUitain  or  Ireland,  shall  give  notice  in  writing 
to  the  nearest  male  relation  by  his  father,  of  lawful  age,  or  to 
his  known  factor  or  attorney,  of  such  his  intention,"  &c. 

And  he  accordingly  presented  a  petition,  stating  that 
J.  K.  Knight,  aged  about  14,  (to  whom  he  himself 
was  the  nearest  male  relation  by  the  father,)  was 
abroad,  and  had  no  factor  or  attorney  in  this  country ; 
and  praying  the  Court  to  name  a  f.xtor  loco  abseutit 
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'*  for  the  said  John  Keppel  Knight  during  his  continuance 
abroad,  with  power  to  the  said  factor  to  act  for  him  in  the  mat* 
ter  referred  to  in  this  petition,  and  to  attend  to  his  interests  as 
the  next  heir  entitled  to  succeed  to  the  said  estate  after  the 
h^irs  of  the  body  of  the  petitioner,  in  regard  t6  the  said  im- 
provements, and  particularly  as  to  thechargingof  the  estate  with 
the  monf  y  to  be  kid  out  on  improTements,  in  terms  of  the  said 
Statute." 

At  advising', 

Lord  Meadowbank  observed,  that  the  question  might  arise, 
whether  there  had  been  a  good  notice  given  or  not.  Atad  he 
doubted  whether  the  Court  could  do  any  thing  which  they  saw 
might  be  nugatory.  There  ought  to  be  a  reservation  as  to  the 
competency  of  the  application,  because  it  was  expressly  stated 
that  the  petition  was  presented  in  order  that  a  special  notice 
might  be  given  under  an  Act  of  Parliament.  He  doubted  if  the 
appointment  should  be  made  at  all.  It 'would  be  better  for  the 
petitioner  to  give  notice  to  himself,  than  to  take  the  risk  of  such 
a  step  as  this. 

The  Lord  Jtittiee-  Clerk  had  no  objection  to  appoint  with  the 
usual  powers.  The  prayer  of  the  petition  should  be  amended 
to  that  effect,  and  it  might  then  be  granted  pericuio  peieniis.  Or, 
it  would  be  more  simple  just  to  withdraw  this  petition  and 
present  another. 

The  Court  ordered  the  petition  to  be  withdrawn. 

Second  Division. — jlci.  P.  Robertson. — Cuninghame  and 
Hell,  W.S.,  Agents.— Mr  Ferguson,  Clerk.^[7>  C] 

Sth  February  1833. 

No.  175. — Alexander  Thomson,  Pursuer y  v.  Wil- 
liam YfiATs  &  Mandatory,  Defenders. 

Process — Title  to  Insist — Company — Circumslances  in  which 
held,  thai  it  was  no  objection  to  a  pursuer**  title  that  the  action 
was  in  nante  of  the  cashier  of,  and  fir  behoof  of  a  Banking  Com- 
pany,  although  the  accounts  and  remittances  had  been  made  by  a 
deceased  debtor,  sometimes  to  the  cashier  in  his  own  name,  and 
sometimes  to  Aim,  to  be  placed  with  the  Bank — the  accounts  nm- 
dered  and  kept  by  the  pursuers  having  always  been  in  name  of  the 
Bank. 

The  late  James  Yeats,  who  resided  in  England,  bat 
who  was  also  proprietor  of  the  estate  of  Shana  in 
Scotland,  had,  prior  to  Augast  1829,  a  variety  of 
transactions^  with  the  parsaer,  who  was  cashier  for 
the  Greenock  Banking  Company.  The  transactions 
consisted  of  advances  made  to,  or  on  account  of  Mr 
Yeats,  on  the  one  hand,  and  of  remittances  by  him  to 
account,  on  the  other.  On  22d  April  1828,  he  doquet- 
ed  an  account,  by  which  a  balance  of  £1127,  lis.  was 
brought  out  as  due  by  him,  on  9th  of  that  month  ;  and 
a  statement  of  accounts  having  been  furnished  to  him 
up  to  29th  December  of  that  year,  he,  by  letter,  dated 
2d  January  1829,  acknowledged  the  samQ  to  be  cor- 
rect, and  that  a  balance  of  £613,  S.  6.  was  due  by 
him.  The  remittances  and  letters  were  sometimes 
made  to  Mr  Thomson  in  his  own  name,  and  some- 
times to  him,  to  be  placed  with  the  Bank;  but  the 
accounts  were  kept  and  rendered  in  name  of  the 
Bank.  Mr  Yeats  died  on  26th  August  18!i29,  at  which 
time  it  appeared  that  there  was  due  by  him,  in  the 
transactions  with  the  Bank,  the  sum  of  £892,  8.  lO. 
of  principal,  besides  interest.  The  present  action  for 
pavment  was  raised  by  the  pursuer,  as  cashier,  and  for 
Dehoof  of  the  Greenock  Bank,  against  the  defender, 
the  brother  and  heir-at-law  of  Mr  Yeats,  and  who 
had  succeeded  to  the  estate  of  Shuna.  In  defence,  it 
was  at  first  contended,  that  the  defender  was  not  liable 
to  the  jurisdiction  of  the  Court ;  but  that  was  sub- 
sequently abandoned.     The  only  other    [>lens  stated 


were, — I.  That  the  debt  was  not  due  to  the  Greenock 
Bank,  but  to  Mr  Thomson  individually. — 1 1.  That 
certain  items  were  not  properly  vouchai  ;  which,  as 
the  debt  was  a  moveable  debt,  •  and  due  by  the  exe- 
cutors, who  v^re  liable  in  relief  to  the  defender,  but 
who  were  domiciled  in  England,  it  was  important  for 
him  to  have  correctly  ascertained. 

The  Lord  Ordinary  decerned  in  ternn  of  the  libel, 
and  the  Court  adhered. 

First  Division. — Lord  Ordinary,  Corebouse. — Jet.  MarshalL 
— Alt.  Jameson. — A.  Hill,  and  Campbell  &  Macdowall,  Ageiit& 
—Mr  Bell,  Clerk [J.  W.  D.'\ 

8M  February  1833. 

No.  176.-*^OHKr  Tod,  &c.  (Donaldson's  Trustees), 
Pursuer Sy  v.  Thomas  Chalmers,  &c.,  (Crawford's 
Trustkss,)  Defenders. 

Superior— >  Vassal  —  Non-entry  —  Process  —  Superiore  hoeing 
brought  a  declarator  of  non^entry,  j^c,  againa  a  vassal^  who 
pleaded  that  the  action  should  be  sisted  till  hii  right  to  the  domi- 
nium utile  was  determined,  in  respect  that  the  heire  of  kit 
author  had  raised  a  summons,  to  have  it  found  aud  declared 
that  he  held  it  only  in  trust — ^ound,  in  respect  the  lands  were 
in  non-entry,  andthed  payment  of  past  and  Juture  feu- duties 
had  not  been  offeted^-I,  Thai  bygone  non-entry  duties,  and 
full  rents  oftlte  lands,  were  vested  in  the  superiors. — //.  The 
Court  refused  to  sist  the  process  till  the  vossaft  right  to  tker 
dominium  utile  was  determined} — and  II L  jtuthorised  the 
Lord  Ordinary  to  recal  his  interlocutor,  on  immediate  payment 
of  the  past  and  current  feu-ditties  bein^  offered. 

The  pursuers  were  heritably  infeft,  as  Alexander 
Donaldson's  trustees,  in  part  of  the  lands  of  Mile- 
house,  and  buildings  thereon,  of  which  he  was  pro- 
prietor. William  Crawford,  fcuar  in  Lochee,  was 
seized  as  vassal  in  said  lands  under  the  pursuers,  from 
January  1817.  He  derived  his  title  from*  John  Tay- 
lor,, farmer  at  Fowlis,  whose  heirs  continued  from  his 
death  in  non-entry«  Crawford  never  entered  with  the 
SQperiors.  On  his  death  he  was  succeeded  by  bis  eldest 
son:  when  the  pursuers  brought  an*  action  against 
Janet  Taylor,  &c.,  to.  have  it  found  and  declared, 

*'  that  the  said  subjects,  to  wbich  the  defenders  have  or  pretend 
to  have  right,  are  in  non-entry  by  the  death  of  the  vassal  who 
stood  la&t  infeft  and  seized  therein,  and  by  the  said  Jan«t  Tay.. 
lor  or  Bryson,  and  Elizabeth  Taylor  or  McDonald,  his  lawful 
heirs  portioners,  failing  to  obtain  themselves  served  and  retour- 
ed,  entered  and  infeft  in  the  same,  or  by  the  said  John  Crmw« 
ford's  failure  to  enter  and  infeft  himself  therein,  and  wiU  so 
continue  until  the  entry  of  such  heirs  or  legal  disponee;  and 
that  thereby  the  bygone  non-entry  duties  thereof,  since  the 

day  of  when  the  vassal  who  was  last  infeft 

therein  died,  till  the  date  of  citation  to  follow  hereon,  and  the 
full  rents,  maills,  and  duties  of  the  same,  after  the  date  of  said 
citation,  do  belong  to  the  pursuers,  as  superiors  thereof,"  &c. 

The  heirs  of  Taylor  also  brought  against  Crawford 
an-  action  of  declarator,  that  he  held  the  lands  mere- 
ly in  trust  for  the  said  deceased  John  Taylor.  After 
a  number  of  defences  in  limine^  as  to  the  title  of 
Donaldson's  trustees  to  pursue,  and  that  the  action  of 
non-entry  should  be  sisted  till  his  right  as  vassal  was 
established  or  set  aside, — in  the  declarator  at  the  in- 
stance of  the  Taylors,  Lord  Mackenzie,  on  27th  No- 
vember 1832,  pronounced  this  interlocutor: — 

**  In  respect  the  defender,  Thomas  Chalmers,  has  not  offered 
payment  of  the  feu -duties,  jjast  and  future,  decerns  in  terms  of 
the  conclusions  of  the  libel ;  finds  the  pursuers  entitled  to  ex- 
penses,'* &c. 

The  defender  reclaimed;  praying 
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"  that  the  action  ought  to  be  sUted  till  the  decision  of  the  re- 
lative action  referred  to  in  the  record, — that  the  defender  has 
not  incurred  the  penal  consequences  of  non-entry, — that  he  was 
not  bound  to  offer  payment  of  the  feu-duties  past  and  future,  to 
free  himself  from  these  consequences, — and  that,  in  any  view,  he 
can  only  be  decerned  against,  whether  on  the  merits  or  for  ex- 
penses, qua  trustee  of  Mr  Crawford."  ^ 

At  advising,  he  pleaded — I.  The  action  of  declara- 
tor of  non-entry  ought  to  have  been  listed  until  the 
determination  of  the  action  respiecting  the  defender's 
right  to  the  dominium  utile  of  the  subjects, — which  is 
now  in  dependence  in  this  Court.    Lord  Fullertuu  has 
now  pronounced  judgment  in  it.     At  any  rate,  the 
party  who  shall  appear  to  be  interested,  cannot  be  sub- 
jected in  the  penal  consequences  of  non-entry,  while 
the  vassaFs  rights  are  under  judicial  discussion  in  the 
Court. — II.  The  pursuers  ought  to  be  subjected  in 
the  expense  arising  from  their  perseverance  in  this  ac- 
tion, in  respect  that  they  have  refused  to  sist  process, 
and  continued  to  insist  against  the  defender,  who  has 
all  along  declared,  that  be  will  enter,  with  the  supe- 
riors, as  soon  as  his  title  shall  have  been  secured ;  and 
stated,  that  he  is  a  trustee  in  possession  of  no  trnst- 
fiind«  whatever,  and  unable  to  recover  rent  from  par- 
ties now  in  occupation  of  the  sqbjects,  whom  he  is  in 
course  of  ejecting  by  legal  means. — III.  Interest  is 
not  due  on  arrears  of  feu  or  re  toured  duties,  and  the 
pursuers  cannot,  in  this  action,  obtain  any  decree  with 
reference  to  arrears  of  feu-duty,  said  to  be  due  prior 
to  the  death  of  the  vassal  last  infeft.     Answered — I. 
The  subjects  libelled  being  in  non* entry  by  the  de;ath 
of  the  last  entered  vassal*  the  pursuers  are  entitled  to 
decree  of  declarator  in  terms  of  the  libel. — II.  The 
pursuers  cannot  be  deprived  of  the  privilege  which 
they  are  claiming,  by  the  defender  being  engaged  in 
any  such  dispute  at  is  alleged  by  him. 

Lord  GUnlee  thought  the  Oidinary*8  interlocutor  right.  Had 
payment  of  the  feu-duty  been  offered,  be  would  have  delayed 
the  case. 

The  other  Judges  concurred,  and  the  Court  pro- 
nounced this  interlocutor : 

*'  Adhere  to  the  interlocutor  complained  of,  and  refuse  the  de- 
sire of  the  note,  without  prejudice  to  the  defender  making  offer 
of  immediate  payment  of  the  past  and  current  feu-duties  ;  and 
in  that  event,  authorise  the  Lord  Ordinary  to  recal  the  inter- 
locutor, arid  proceed  farther  as  to  him  shall  seem  just :  Further, 
find  the  pursuers  entitled  to  additional  expenses,**  &c. 

Defenders*  Authorities. — Ersk.  II.  5,  40.  Robins  v,  Drum- 
mond.  Trustee  on  Mac&rlane's  Estate,  18th  June  1823;  II. 
S.  and  D.,  404. 

Second  I)ivision.^-Lord  Ordinary,  Mackenaie.— ^cl.  Skene 
&  Marshall — Alt,  Rutherfurd  &  Baxter.— A.  Scott,  &  C.  F. 
Davidson,  Agents.— Mr  Thomson,  Clerk.— [J.  W.  H,] 

6th  February  18S3. 

No.  177. — Mrs  A.  P.  Gordon  &  Children,  Peti- 
fioners,  v.  William  Murray  (Munro's  Trustee), 
Respondent. 

^larriaKew  CoDtnurt—  Construction —  Bankrupt  —  Jus  Crediri — 
Spes  Sucoeasionii — Liferent  and  Fee — J  father  having,  in  a 
ddugkier'i  antenuptial  marriage- contract ^  obliged  himself,  and  hit 
keiri,  {•c.  io  pay  £  1000,  one  year  after  hit  death,  to  hia  ton4n»iaw 
and  dangkier  m  lifereot^or  her  liferent  use  aUenarly^  and  her  chil- 
dren in  fee,  in  mH^aciion  of  tocher^  legitim,  or  batrnt'-part  of 
gear ;  and  the  ktuband  having  died  before  the  father,  and  the  father 
become  bankrttpi^Beld,  in  a  competition  vith  the  father' $  credi- 
tors after  hi$  deulh'^L  That  though  the  provition  teat  not  exigible 


during  the  falher*s  life^  still  that  there  was  a  jus  credit!  created^ 
and  not  a  bare  spes  successionis. — XL  That  the  fee  was  in  the 
children  oftlie  marriage-^not  the  father* 

In  1819,  the  petitioner,  fifth  daughter  of  William 
Monro  of  Achahy,  was  married  to  Lieutenant  John 
P.  Gordon,  of  the  71st  regiment  of  foot.  Her  father 
was  then  in  good  circumstances,  and  the  Lieutenant 
was  on  half-pay.  By  their  antenuptial  marriage-con- 
tract, the  husband  ooliged  himself,  inter  alia,  to  pro- 
vide his  wife,  if  she  should  survive  him,  in  a  free' 
annuity  of  £30,  independent  of  what  she  might  be 
entitled  to  as  an  officer's  widow  on  half-pay.  The 
stipulations  on  the  piart  of  the  father  of  the  petitioner, 
were  in  these  terms  : 

*.'  For  the  which  causes,  and  on  the  other  part,  the  said  Wil- 
liam Munro  binds  and  obliges  himself,  his  heirs,  executors,  and 
successors  whomsoever,  without  the  benefit  of  discussion,  with- 
in  twelve  months  after  his  decease,  to  content,  satisfy,  and  pay 
to  the  said  John  Poison  Gordon,  and  Anne  Munro,  the  sum  of 
j£iOOO  Sterling,  with  the  interest  thereof,  from  that  time,  until 
paid  ;  which  sum  is  to  be  lent  out  on  heritable  security  to  the 
satisfaction  of  Hugh  Munro,  Esq.  younger  of  Achany,  taking  the 
bond  therefor  to  the  said  John  Poison  Gordon  and  Anne  Munro, 
in  liferent,  for  her  liferent  use  alienarly,  and  to  the  children  pro- 
created, or  to  be  procreated*  of  the  marriage,  in  fee ;  whom  fail- 
ing, to  the.  said  William  Munro,  his  heirs  or  assignees  whomso-. 
ever,  in  fee,  declaring,  that,  in  ca3e  the  said  Adne  Munro  shall 
predecease  the  said  Juhn  Poison  Gordon,  and  without  issue  of 
the  marriage,  then,  and  in  that  event,  the  foresaid  principal  sum. 
shall  revert  to  the  said  William  Munro  and  his  foresaids,  and  of 
which  sum  of  J^IOOO  Sterling  the  said  John  Poison  Gordon  and 
Anne  Munro  accept  in  full  of  tocher  or  bairns'-part  of  gear,**  ike 

The  petitioner's  father  was  much  engaged  in  stock 
fkrming.  In  1823,  he  was  sequestrated.  The  peti- 
tioner's husband,  by~  whom  she  had  three  children, 
died  in  1824;  In  1825,  Mrs  Gordon  lodged  with  the 
respondent,  the  trustee  on  her  father's  estate,  a  claim, 
for  the  sum  in  the  marriage-contract.  This  was  not 
pressed  till  after  her  father's  death  in  1829;  when  the 
trustee,  to  try  the  question,  pronounced  a  judgment 
in  these  terms : 

'<  TaiN,  9th  August  1832. — I,  as  trustee  on  the  sequestrated 
estate  of  William  Munro  of  Achany,  being  udyised  that  this 
claim  cannot  he  sustained  as  in  a  competition  with  Mr  Munro's 
onerous  creditors,  do  therefore  reject  the  same,  and  refuse  to  rank 
it  upon  the  estate.  (Signed)  Wiluam  MuRKAY,jun.,  Trustee.'* 

Against  this  Mrs  Gordon  presented  a  petition  and 
complaint  to  the  Court  of  Session,  pleading — I.  The 
provision  is  made,  not  by  the  husband,  but  l»y  a  third 
party,  and  that,  too,  not  upon  his  own  heirs.  Mrs 
Gordon  was  not  her  father's  heir.  She  and  her  hus- 
band were  in  law  strangers  to  the  father,  Mr  Munro. 
—II.  It  was  made  by  a  third  partrin  consideration 
of  marriage,  the  most  onerous  of  all  inductive  causes. 
It  was  conferred,  not  a9'  a  mere  fund  for  the  pur- 
poses of  the  contracting  spouses,  but  as  a  fee  for  the 
children  who  might  be  born  on  the  faith  of  that  pro* 
vision.  Besides,  it  was  provided  as  the  counterpart 
of  the  most  onerous  considerations  on  the  part  of  the 
husband,  who  was  bound,  inter  alia,  in  an  absolute 
provision  for  his  wife. — III.  Again,  in  consideration 
of  said  £1000,  the  petitioner  and  her  husband  re* 
nounoed  all  claim  to  tegitim*  The  transaction  between 
the  father  and  the  petitioner  and  her  husband  was 
therefore  onerous.  The  onerosity  of  it  was  not  af- 
fected by  the  payment  of  the  provisions  beiqg  post-* 
poned  till  after  the  father's  death.    Answered*— !• 
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The  provisions  made  by  Mr  Muoro,  in  the  deed  in 
question,  being  prestable  entirely  after  his  own  death, 
conferred  no  jus  crediii  either  on  hin  daof^hter  for  her 
liferent  interest,  or  on  his  grandchildren  for  any  right 
of  fee,  and  cannot  now  compete  with  the  claims  of 
onerons  creditors. — II.  Supposing  the  provisions  to 
be  in  any  way  effectual  against  creditors,  the  fee  was, 
by  the  nature  of  the  deed,  conferred  upon  Mr  Gor- 
don, the  husband  and  father  of  the  claimants,  the 
children  not  being  named,  or  yet  born,  and  no  restric- 
tion being  imposed  upon  his  liferent. — III.  Supposing 
Mr  Gordon  to  have  had  the  fee,  the  respondent  is  en- 
titled to  compensate  the  claim,  pro  tantOy  by  the  debt 
owing  to  Mr  Monro's  estate,  and  no  part  of  the  di?i- 
dend  can  be  paid  until  a  title  is  made  up  by  Mr  Gor- 
don's executors. — IV.  If  any  dividend  is  due  to  the 
children,  the  respondent  is  bound  and  entitled  to  see 
it  properly  invested,  su  as  to  secure  the  present  and 
eventual  interests  of  all  concerned,  including  the  cre- 
ditors, and  for  that  purpose  a  factor  loco  tutoris  ought 
to  be  appointed  to  the  children. 

On  the  22d  December  1832,  Lord  Moncreiff  re- 
ported the  cause  to  the  Court,  on  the  following 

**  Note. — This  cati^e  was  argued  before  the  Lord  Ordinary 
very  ably  and  very  fairly,  the  trustee  stating,  that  be  wished  to 
state  the  argument  efTi  ctually,  as  in  foro  contmdictono,  but  not 
to  press  any  thing  beyond  what  it  will  fairly  bear.     The  Lord 
Ordinary  thinks,  that  there  ought  to  be  a  judgment  of  the  Court ; 
and  the  party  being  poor,  he  reports  the  cause,  as  the  best  mode 
of  obtaining  it     There  are  two  points :   1.   Whether  the  rights 
constituted  by  the  marriage-contract  are  to  be  ranked  with  the 
debts  of  Mr  Munro.    The  trustee  says,  that  they  cannot,  because 
they  were  in  no  degree  exigible  in  the  granter's  lifetime,  referring 
to  the  well-known  authoriaes  as  to  provisions  by  a  father  in  his 
own  marriage-contract;  particularly  M'Tavish,  November  15, 
1787,  and  Brown,  February  ],  1820 ;  and  then  maintaining  that 
It  makes  no  difference,  that  the  provision  is  in  the  marriifge- con- 
tract of  a  third  party  with  the  granter's  daughter,  the  benefit 
being  to  her  and  her  children.     But  he  states  the  point  aa  being 
new  and  undecided.     Supposing  that  the  obligation  to  lay  out 
was  not  prestable  in  Mr  Munro*s  life,  (i^hich  may,  perhaps,  be 
doubtful,)  the  petitioner  maintains,  that  the  principle  founded  on 
does  not  apply  to  the  case  of  an  individual,  not  a  party  in  the 
narrjage  itself,  contracting  specific  obligations  to  all  those  who 
may  be  directly  interested.     There  the  onerous  contracting  is 
direct ;  all  the  parties  interested, — the  husband  (a  stranger)  for 
himself— the  wife  fbr  herself— and  both  for  the  children,  are 
third  parties  quoad  the  granter  of  the  obligation ;  and  he  transacts 
with  them  for  the  marriage,  and  for  the  counter-obligation,  as  di- 
rectly and  onerously  as  he  might  purchase  any  other  benefit  to 
himself,  and  grant  a  pott  obit  bond  for  the  price.     The  trustee^s 
counsel  admitted,  that  if  such  a  provision  were  made  by  the 
unde  of  the  lady,  he  could  not  deny  that  it  would  be  an  onerous 
debt.     But  the  circumstance  of  the  third  party  transacting  being 
ber  father,  does  not  seem  to  alter  the  onerous  character  of  the 
transaction  itself.     The  cases  referred  to  by  the  petitioner  are 
important.     In  that  of  Blackburn,  certainly,  interest  was  exi- 
gible in  the  gnuiter*8  life.     But,  according  to  the  report,  the  de- 
cision  was  not  made  to  depend  on  this.     The  case  of  Gourlay, 
as  decided  in  thia  Court,  is  very  much  in  point ;  and  though 
Lord  Gifford,  in  affirming  the  judgment,  proceeds  mainly  on  the 
aurrender  of  a  lease  as  a  special  onerous  cause,  the  object  of  hia 
remarks  seems  to  have  been,  to  guard  against  any  infringement 
of  the  common  rule  as  to  provisions  for  children  by  a  father,  in 
hia  OMm  marriage-contract.    But  the  case  of  Gordon  v.  Stirling 
is,  perhaps,  the  most  important.    It  doea  not  appear  quite  clear, 
ly,  though  it  may  be  gathered  from  the  report,  that  the  provision 
was  nut  exigible  in  the  lifetime  of  Mr  M'Caul.     But  this  fact 
18  miite  clear  in  the  papers,  which  the  Lord  Ordinary  has  seen 
and  considered;  and  the  competition  being  with  the  proper  c-redi- 
tois  ol  M*Cattl,  the  question  was,  whether  the  obligation  was  so 


onerous  as  to  be  binding  against  them.     The  form  of  the  discus- 
sion, no  doubt,  was  a  reduction  on  the  Act  1621.     But,  as  the 
interlocutor  of  the  Lord  Ordinary  reclaimed  against  on  tbat  part 
of  the  case,  merely  ordered  a  condescendence  by  the  children,  as 
to  the  solvency  of  the  grandfather  at  his  death,  and  at  the  date 
of  the  contract,  the  precise  point  tried  by  the  reclaiming  petition 
was,  whether  the  obligations  were  so  onerons,  in  a  question  with 
creditors,  as  to  exclude  the  necessity  of  any  such  inquiry  ;  and  the 
judgment,  finding  that  they  were,  is  certainly  a  very  im|K)rtant 
precedent  in  the  present  question.     The  Lord  Ordinary  sees  no 
distinction ;  and  if  there  is  none,  the  point  is  neither  new  nor 
undecided.     2.  The  second  point  is  subordinate.     The  trustee 
pleads,  but  apparently  not  with  much  confidence,  that  the  fee  is 
m  the  father,  and  not  in  the  children  ;  and  that  this  might  mnke 
some  difference  in  the  accounting.    This  plea  depends  on  a  strict 
application  of  the  rule  aa  to  the  effect  of  provisions  to  a  father 
in  liferent,  and  children  in  fee.     The  general  principle  in  such 
cases,  as  laid  down  in  the  case  of  Newlands,  and  explained  by 
Lord  Meadowbank  in  the  case  of  Mcintosh,  January  28,   16 12. 
is,  that  it  is  qurstio  voluntatis  on  the  whole  terms  of  the   deed. 
In  the  present  case,  the  provision  is  by  a  third  party,  and  the  in. 
tention,  from  the  clauses  aa  to  the  power  of  dispoaaC  and  the  ulti- 
mate destination  of  the  money,  seems  to  be  perfectly  manifest 
that  there  should  \)e  a  fee  in  the  children.     It  was  stated  to  the 
Lord  Ordinary,  that,  in  the  RcroU  of  the  deed,  the  words  were, 
*  for  their  liferent  use  allenarly.'     The  fact  is  not  in  the  record, 
and  its  relevancy  might  be  doubtful     But  the  statement,  or  sup- 
poaition  of  such  a  mistake  in  transcribing,  will  account  fur  the 
state  of  the  other  clauses,  and  suggest  very  important  consider- 
ations in  support  of  the  principle  of  determining  the  effect  of  the 
provision,  by  the  evident  intention  evinced  by  the  whole  clauses 
of  the  deed,  taken  together.     As  there  is  a  reversionary  desrina- 
tion  to  the  granter,  William  Munro,  and  his  heirs  and  assignees, 
any  interlocutor  to  be  pronounced,  sustaining  the  claim  in  the 
complaint,  must  be  qualified  by  a  reservation  to  that  eflfect.*' 

At  advising, 

Lord  Gtenltfe  concurred  in  the  views  entertained  by  tbe  Lord 
Ordinary.  It  was  quite  obvious  in  this  case,  that  the  fee  was 
in  the  children.  The  trustee  treats  this  case  very  fHirly.  by  lay. 
ing  the  Act  1621  altogether  out  of  tbe  question.  He  aaya,  that 
the  right  of  the  children  resolved  into  a  mere  9p<»  succesiionis. 
The  question  is,  Whether  it  was  reduced  to  a  spes  tttcceisioni*^ 
or  whether  it  was  a  ju$  crtditi  f  In  general,  unless  there  Ims 
some  precise  stipulation,  it  is  limited  to  a  mere  apis.  In  the 
present  case,  the  daughter  was  about  to  be  forisfamiliated  when 
the  transaction  waa  entered  into.  Tbe  transaction  was  onerous. 
The  general  rule  then  had  no  application  to  this  case.  There 
was  nothing  to  prevent  the  father  from  entering  into  an  onerons 
transaction  with  bis  child.  In  the  case  of  Gourlay  against 
Thomson,  there  was  the  renunciation  of  a  lease.  That  trans- 
action waa  decided  to  be  onerous.  Here  the  woman,  wbo  is 
going  to  be  forisfamiliated,  renounces  all  right  to  legitim,  and  ac- 
cepts the  J^IOOO  *'in  full  of  tocher  or  baim*s-part  of  gear." 
TJiia  transaction  waa  therefore  also  onerous.  Besides,  a  man 
would  be  inclined  to  give  a  larger  sum,  on  condition  that  it  was 
not  to  be  paid  till  after  his  death.  Waa  the  renunciation  of 
Ugitim  not  is  onerous  as  the  renunciation  of  a  lease?  The 
fact  of  the  payment  being  postponed  did  not  alter  the  nature  of 
tbe  obligation. 

Lord  Cringletie  concurred.     The  postponement  of  the  pay. 
ment  till  after  the  Cither's  death  did  not  affect  its  onerosity. 

Lord  JuMtic9'CUrk  and  iieadowkank  wert  of  the  same  opinion 
on  both  points. 

The  ConrI  prenoanced  this  inierlooator  :— 

"  Remit  to  tbe  trustee  (respondent)  to  alter  the  judgment  com- 
plained of;  to  sustain  the  claim  of  the  petitionera,  in  tevma  of 
the  prayer  of  the  petition :  Find  the  petitionera  entitled  to  the 
expense  of  thia  application,  and  remit  the  accottnt,"  lee. 

Petitioners'  Authorities. — Ersk.  IV.  1,  sec.  S9,  Bell's  Com. 
II.  188.  Blackburn  v.  Oliver,  29tb  May  1810;  F^.  CoU. 
Gordon  p.  Stiriing,  26th  November  1 822 ;  Fac.  Coll.  Cochrane 
V.  Patterson,  5th  June  1824;  S.  and  D.  Gourlay  r.  Tbom- 
son;  Shaw's  Appeal  Cases,  II.  p.  188.     RoUov.  Ramsay,  :!8tk 


1833.] 


THE  SCOTTISH  JURIST. 


229 


November  1892;  S.  and  B.     Ranking  of  Parton,   Scott  v. 
Napier,  14th  February  1821,  affirmed  on  Appeal. 

Kespondent*8  Authorities — Ersk.  III.  8,  sects.  86,  89,  40, 
and  Cases  there  quoted.  M*Lacblan  v.  M'Donald,  1 4th  January 
I83I,  and  Cases  relied  on  by  petitioners. 

Second  Division. — Lord  Ordinary,  Moncreiff. — jici.  Dean  of 
Faculty  (Hope),  and  M'Neill. — /iU.  Neaves. — D.  Gilchrist, 
W.  S.,  and  Joseph  Gordon,  W.S.,  Agents.— Mr  Rollaiid,  Clerk. 

9th  February  1833. 

Ko.  178. — James  Turner,  Petitioner, 

Bankrupt — Sequestration— Personal  Protection — Incompetent, 
mfter  two  years/rom  Ute  first  deliverance  on  a  eequeetrathnt  to 
apffljfjbr  pergonal  protection  Jbr  the  bankrupt. 

This  was  a  petition  for  personal  protection,  with 
concorrence  of  the  trustee  ;  but  being  presented  more 
than  ixoo  years  after  the  first  deliveraiice  on  the  ap- 
plication for  sequestration,  the  Court  held,  that  under 
section  .58  of  the  Bankrupt  Statute,  they  had  no  power 
to  grant  it. 

First  Division For  the  Petitioner,  Paterson.— D.  Clerk. 

— y.  IT.  /).] 

9th  February  1833. 
No.  179. — RoBBRTON  V,  His  Creditors. 

Ccssio— Half-Pay. 

An  officer  on  £80  of  half-pay,  having  claimed  the 
b(^nefit  of  the  cessio  bonorum,  and  offered  to  surrender 
£25  a-year  of  his  income  to  his  creditors ;  and  the  cre- 
ditors having  demanded  £30, — the  Court  granted  the 
cessio f  on  his  making  over  £25. 

Second   Division. — JcL   Wilson.— ^tt.   Sandford. — T.    S. 
Fairley,  Agent — Mr  Ferguson,  Clerk.— [X  H^.  H.] 

9th  February  1833. 

No.  180. — Alexander  Gebkie,  Advocatory  v.  His 
Creditors,  Respondents. 

Aliment — Cessio — Jn  insolvent  debtor  having  been  refused  the 
bmefit  if  the  cessio,  and  having  remained  in  jail  for  two  years 
en  I  ihrte  months  en  9d,  per  day, — drcumslonees  in  which  the 
Court  raised  the  aiimeni  to  li.  per  day. 

The  advocator,  a  cattle-dealer,  was  incarcerated  for 
deht  in  Perth  jail  in  1830,  and  immediately  thereafter, 
the  Magistrates  awarded  him  an  aliment  of  9d.  per 
day.  He  applied  for  the  henefit  of  the  cessio^  which 
was  twice  refused,  on  the  ground  that  he  did  not  satis- 
factorily account  for  the  disappearance  of  about  £300 
of  his  funds.  After  the  advocator  had  remained  about 
two  years  in  prison,  he  applied  to  the  Magistrates  for 
an  increased  aliment  of  2s.  6d.  per  day,  which  was  re- 
fused in  October  183:2.  He  then  advocated,  and 
pleaded — I.  The  aliment  awarded  in  1830,  having 
been  from  the  first  inadequate,  looking  to  the  for- 
mer situation  and  circumstances  of  the  prisoner,  ought 
to  be  raised. — II.  It  is  lower  than  that  allowed  to  par- 
ties in  the  condition  of  the  advocator  in  other  bnrghs 
in  Scotland,  where  living  and  necessaries  are  less  ex- 
pensive than  in  Perth. — III.Thongh  the  aliment  award- 
ed had  not  been  inadequate  at  the  commencement  of 
his  incarceration,  it  is  insufficient  now,  when  his  health 
and  strength  have  been  necessarily  impaired  by  lon^ 
confinement,  and  when  he  naturally  requires  diet  and 
other  necessaries,  more  expensive  than  a  person  at 
large  reqntres,  who  can  preserve  his  health  and  con- 


stitution by  moderate  exercise. — IV.  The  respondents* 
by  vindictively  persevering  in  the  severe  aud  unusual 
confinement  to  which  they  have  subjected  the  advocator^ 
are  now  bound  to  give  him  an  aliment,  at  the  highest 
rate  ever  awarded  to  any  party  in  the  condition  of  the 
advocator.  Answered — I.  The  depositions  of  the 
complainer,  and  the  various  accounts  given  by  him  of 
the  manner  in  which  he  has  disposed  of  his  funds, 
having  been  evasive,  on  satisfactory,  and  false,  the 
very  smallest  amount  of  aliment,  if  any  were  given  at 
all,  was  sufficient  to  have  been  awarded  to  him. — II. 
The  amount  of  aliment  actually  awarded  by  the  Ma- 
gistrates of  Perth  in  1830,  which  has  been  paid  to  the 
complainer  ever  since,  was  fully  adequate  to  his  cir« 
cumstanoes  and  situation  in  life. — III.  No  additional 
aliment  is  required,  either  owing  to  his  bad  health,  or 
any  other  circumstances  in  which  the  complainer  has 
been  placed  since  the  original  award  in  1830. — IV. 
The  judgment  of  the  Magistrates,  in  refusing  to  in- 
crease the  amount  of  aliment  previously  awarded,  was 
right,  and  the  ffrounds  on  which  the  application  was 
opposed  were  those  on  which  the  Court  proceeded  in 
refusing  to  grant  a  cessio  bonorum  in  favour  of  the 
complainer. 

Lord  Meadowbank  said,  it  was  certified  by  a  medical  man,  that 
the  advocator  had  been  attacked  with  inflammation,  and  was  full 
and  robust  in  health, — 9d.  a-day  was  sufficient;  it  would  procure 
a  p6ck  of  mesl,  which  would  serve  a  week.  A  peck  of  meal 
was  safficient  for  the  breakffwt  of  12  strong  ploughmen.  He 
was  not  inclined  to  increase  the  aliment.  Subsistence  was 
enoiqfb. 

The  other  Judges  thought  it  might  be  raised  to  It. 
per  day,  which  was  accordingly  done. 

Second  Division. — Act,  Cuntnghame — Alt.  Pernicy.— Oreig 
h  Morton,  W.S.,  and  Tod  Se  Anderson,  W.S.,  Agents.— 
Mr  Thomson,  Clerk [J.  fT.  if.] 

\2th  February  1833. 

No.  181. — Stein's  Assignees,  Pursuers^  v.  Jambs 
Williamson,  Gborok  Brcjnton,  and  Thomas 
Wardlaw,  Defenders, 

Caationer-^Sale— 'Delivery — Circumstances  in  which  a  creditor 
having  advanced  money  on  the  security  of  spirits^  to  be  consign^ 
ed  in  the  cellars  of  a  third  party  ;  and  having,  on  the  deblor*s 
insolvency t  presented  an  application  to  the  Sheriff  to  obtain  pot* 
session  of  the  spirits  from  tha  consignee^  whereupon  an  agreement 
was  made  by  the  voluntary  trustees  of  the  debtor,  to  allow  delivery 
of  the  spirits  to  the  creditor,  on  caution  to  account  for  the  pro* 
eeeds — Held,  that  the  cautioners  are  liable  only  for  the  balanco 
of  the  proceeds  tfthe  spirits ;  and  that,  in  a  question  with  themt 
the  English  assignees  of  the  debtor  are  not  entitled  to  plead  thai 
the  spirits  were  not  transferred  to  the  cellars  of  the  consignee  tiU 
within,  60  days  of  the  dd)tor*s  bankruptcy. 

On  1 0th  January  1812,  Mr  John  Stein,  who  car- 
ried  on  an  extensive  distillery  at  Canonmills,  proposed 
(according  to  a  practice  which  was  then  common)  to 
consign  a  quantity  of  spirits  to  the  defender  William- 
son, in  security  of  an  advance  of  money ;  and  accord* 
ingly,  of  that  date,  John  Stein  addressed  to  Williamson 
the  following  letter : 

«  Sir, — In  consequence  of  the  communication  that  has  taken 
place  between  Mr  Bartram  and  you  respecting  the  consignment 
of  50  puncheons  of  aqua,  I  hereby  propose  to  deliver  to  you  that 
quantity,  either  to  lie  in  Mr  Bartram's  store  here,  or  in  any  cel- 
lar you  may  engage  for  that  purpose,  and  there  to  remain  for  at 
least  seven  months,  or  such  shorter  period  as  may  suit  your  con- 
venience, upon  which  you  are  to  advance  me  by  bills,  at  three 
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and  four  months,  as  soon  as  the  spirits  are  worehou^ed,  and  an 
Invoice  thereof  furnished  to  you,  at  the  rate  of  9s.  6d.  per  gallon, 
one  in  ten  under  hydrometer  proof.  When  the  first  bills  become 
due,  I  enga^^e,  upon  your  renemng  the  acceptances,  to  retire 
them  myself,  or  failing  to  do  60,  you  shall  be  at  liberty  to  sell  so 
much  of  the  spirits  thus  consigned,  at  such  a  price  as  you  can 
obtain,  as  will  amount  to  the  bill  or  bills  to  be  retired  by  you. 
Should  I  be  inclined  to  sell  the  spirits  at  any  time  during  the 
currency  of  the  bills,  I  hereby  engage  to  give  you  the  first  ofiTer 
thereof ;  but  if  this  ofiTer  is  refused;  1  am,  in  that  case,  to  be  at 
liberty  to  dispose  of  the  spirits  upon  paying  you  4d.  per  gallon 
of  commission  ;  and  X  oblige  myself  to  retire  your  acceptances, 
or  to  put  you  in  cash  eight  days  previous  to  their  falling  due,  so 
that  you  may  retire  them  yourself.  It  isal^iviays  understood  that 
I  am  to  pay  the  insurance  against  the  risk  of  fire,  falling  ofiT  of 
strength,"  &c. 

This  ofiTer  was  accepted  by  Williamson ;  and  in 
consequence,  on  lltli  January  I8l2,  an  invoice  was 
delivered  to  liim  of  50  puncheons  of  whisky,  as  hav- 
ing been  put  by  Mr  8tein  into  the  cellar  kept  in 
name  of  Bartram,  who  was  then  a  clerk  of  the  Com- 
pany. On  13th  January  1812,  Willitimson,  on  the 
faith  of  the  consignment,  granted  to  Stein  his  accep- 
tances for  £3414,  which  were  renewed  when  dne. 
On  22d  July  1812,  the  house  of  Stein,  Smith  and 
Company  of  London,  of  which  John  Stein  was  a  part- 
ner, stopped  payment ;  and  on  the  following  day  a 
commission  of  bankrupt  was  issued  against  such  of 
the  partners  as  were  in  (london, — John  Stein  hot 
being  among  the  number.  This  bankruptcy  was 
known  in  Edinburgh  about  the  25th  July,  and  on  the 
27th,  Williamson  presented  a  petition  to  the  Sheriff 
of  Edinburgh,  setting  forth  the  consignment  and  ad- 
vance of  money — the  deposit  of  the  whisky  for  his 
behoof  in  Bartram's  cellars — and  praying  the  SherifiP 
to  ordain  Bartram  to  give  up  the  spirits  (which  he 
bad  de<4jned  to  do) — and  in  the  meantime,  for  an  in- 
terdict against  him  and  all  others  from  interfering 
therewith.  Answers  to  this  petition  were  put  in  by 
Bartram,  of  the  following  tenor : 

"  The  respondent  will  be  roost  willing  to  fulfil  any  decree 
vour  Lordship  may  pronounce  regarding  the  spirits  iri  question ; 
but  as  Mr  Stein  is  materially  interebted  in  it,  be  submits  that  be 
must  be  made  a  party.  In  the  meantime,  the  strictest  attention 
shall  be  paid  to  the  interdict." 

The  Sheriff  ordered  Mr  Stein  to  be  called,  and  a 
minute  was  accordingly  lodged  in  his  name,  bearing: 

"  Mr  Stein  now  appears,  and  begs  leave  to  state  to  your  Lord- 
ship, that  the  transaction  between  Mr  Williamson  and  him  is 
correctly  set  forth  in  the  petition  ;  but  in  his  particular  situation, 
and  as  he  expects  that  a  sequestration  of  bis  estate  will  be  iro- 
mediately  applied  for  and  awarded,  he  does  not  think  it  proper 
to  interfere  farther  in  this  business.'* 

About  the  end  of  July  1812,  the  affairs  of  the  dis- 
tillery company  (instead  of  a  sequestration,  as  Mr 
8tein  anticipated)  were,  by  a  voluntary  trust-deed, 
put  under  the  charge  of  Mr  James  Gibson,  W.S.  (now 
8ir  James  Gibson-Craig),  and  Mr  Walter  Brown 
(afterwards  Lord  Provost  of  Edinburgh),  as  trustees 
for  the  creditors.  An  arrangement  was  entered  into 
between  these  gentlemen  and  Mr  Williamson,  in  con- 
sea  uence  of  which  Williamson  addressed  to  them  the 
following  letter: 

**  Jugttit  7,  1812 — Whereas  in  the  application  made  by  me 
to  the  SheriflTof  Edinburgh  for  a  warrant  on  Mr  James  Bartram 
to  deliver  to  me  50  puncheons  of  whisky,  consigned  to  me  by  Mr 
Jobi)  Stein,  Canonmills,  and  now  lying  in  Mr  Burtram's  cellars, 


sundry  proceedings  took  place,  and.it  has  been  agreed  upon  by 
you,  as  trustees  on  the  distillery  companies  in  which  John  Stein 
is  copcemed,  to  consent  to  my  receiving  these  spirits,  on  my 
giving  the  obligation  under-written,  guaranteed  by  Mr  George 
Brunton  and  Mr  Thomas  Wardlaw,  as  also  under-wTitten. 
Therefore  I  oblige  myself  and  my  heirs  to  account  for  the  prc- 
ceeds  of  the  said  50  puncheons  of  whisky  to  you  as  trustees  fore- 
said, when  required  so  to  do,  and  I  declare  that  your  consenting 
to  my  now  receiving  the  same,  shall  not  put  me  in  a  better  si- 
tuation  than  if  you  bad  withheld  your  consent,  but  that  all  my 
claims  on  the  said  whisky,  under  the  foresaid  obligation,  or 
otherwise,  and  aU  the  defences  of  the  said  John  Stein  or  bis  cre- 
ditors thereagainst,  shall  be  and  are  hereby  reserved  eiidre." 

Messrs  Brunton  and  Wardlaw,  the  other  defenders 
in  the  present  action,  subscribed  each,  at  same  time, 
a  letter  addressed  to  Messrs  Gibson  and  Brown,  in 
the  following  terms : 

*<  I  oblige  myself,  as  surety  for  the  said  James  Williamson, 
that  he  shadl  fulfil  his  obligation  in  (be  before- written  letter,  and 
that  I  shall  sign  a  regular  obligation  on  stamped  paper  when  le- 
quired  so  to  do." 

On  these  letters  being  granted,  Mr  Williamson  got 
possession  of,  and  sold  the  whisky.  On  11th  August 
l8l2,  a  commission  of  bankrupt  was  issued  against 
John  Stein,  who  had  gone  to  London  for  that  pur- 
pose. Williamson  rendered  an  account  to  the  trus- 
tees, Messrs  Gibson  and  Brown,  of  the  sales  of  the 
whisky,  on  which — after  deducting  the  amount  of  his 
acceptances  to  John  Stein,  and  £56  which  had  been 
awarded  to  one  of  the  purchasers  of  the  whisky,  un-> 
der  a  reference,  on  account  of  part  of  it  being  unmar- 
ketable—he brought  out  a  balance  in  favour  of  Stein  s 
estate  of  £264,  10s.  On  2l8t  March  1813,  Mr  Gib- 
son-Craig wrote  tp  Mr  Williamson  thus : 

**  I  beg  that  you  will  settle  the  balance  due  by  you  to  Mf 
Stein.  In  order  to  ascertain  what  is  doe,  I  have  no  objection 
to  refer  it  to  the  arbitration  of  a  lawyer." 

^o  arrangement  of  the  balance  was  however  made, 
owing,  as  tne  defenders  alleged,  to  a  difference  of 
opinion  between  the  Rnglish  assignees  and  the  volun- 
tary trustees.  On  27th  January  1819,  a  summons 
was  raised  at  the  joint  instance  pf  the  assignees  and 
of  the  said  trustees  against  Williamson,  for  the  whole 
price  of  the  whisky,  without  any  deduction,  and  also 
for  the  value  of  the  casks.  In  defence,  Williamson 
maintained,  that  he  was  only  liable  for  the  balance 
recovered  by  him,  after  deducting  his  own  debt ;  and 
as  to  the  catiks,  he  stated  that  they  had  been  returned. 
After  a  variety  of  proceedings  in  this  process,  a  sup- 
plementary summons  was  raised  on  l9th  April  1826, 
at  the  instance  of  the  assignees,  against  Messrs  Brun- 
ton and  Wardlaw,  narrating  the  previous  process,  and 
that  as  Williapison  had  become  bankrupt  and  been 
sequestrated,  it  had  become  necessary  to  call  these 
parties,  his  cautioners. 

These  actions  were  conjoined,  and  a  record  made 
up,  in  which  the  pursuers  pleaded — I.  That  although 
the  agreement  to  consign,  and  the  invoice,  were  dated 
10th  find  11th  January  1812,  the  whisky  had  not 
been  transferred  to  Bartram 's  cellars,  and  consequent- 
ly was  not  delivered  to  Williamson  till  27th  July 
1812,  which  was  within  60  days  of  John  Stein's  bank- 
ruptcy, and  was  therefore  an  undue  preference  under 
1621,  c.  18;  1696,  c.  5;  and  54  Geo.  III.  c  137,  as 
well  as  at  common  law.  The  Excise  books  showed, 
that  on  ^5th  July  J812,  Bartram's  stock  was  nearly 
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empty,  and  conseqnently  did  not  contain  the  whisky 
in  qaestion.-^I  I.  The  arrangement  with  the  voluntary 
trustees,  who  were  ignorant  of  the  state  of  the  fact, 
coald  not  bind  the  assignees. — III.  By  that  arrange- 
ment, all  the  rights  of  John  Stein  and  his  creditors 
were  resenred  .entire,  and  are  open  to  be  nrged  by  the 
a$si|(nees* 

The  defenders  pleaded — T.  The  invoice  proves  that 
Williamson  obtained  delivery  of  the  whisky  of  the 
date  it  bears,  and  the  Excise  books  are  no  evidence 
against  the  defenders.     Neither  coald  it  injure  the 
rights  of  Williamson,  although,  without  his  know- 
ledge, John  Stein  had  removed  the  whiaky  about  the 
time  the  excerpts  from  the  Excise  books  are  dated, 
and  replaced  it  with  other  whisky.     Williamson  ad- 
Tanced  £3414  on  the  faith  of  the  consignment,  and  u 
entitled  to  the  benefit  of  the  security  thereof. — II. 
Delirery  was  given  to  Williamson,  by  the  voluntary 
trostees,  on  7th  August  1B12,  on  the  assumption  that 
the  statements  in  Williamson's  petition  were  true,  as 
admitted  by  John  Stein,  who  was  not  then  seques- 
trated.   The  cautionary  obligation  by  the  defenders, 
Messrs  Brunton  and  Wardlaw,  was  undertaken  on 
that  footing;  and  the  meaning  of  the  agreement  of 
7lh  Angust  1812  is,  that  Williamson  was  to  be  in  the 
same  situation  aa  if  he  had  got  delivery  of  the  whisky 
withoqt  the  consent  of  the  trustees,  by  judgment  of 
the  Sheriff. — III.  The  assignees  are  not  entitled  to 
repudiate  what  was  done  by  the  trustees,  who  were 
in  the  legal  administration  of  the  estate  for  the  time, 
and  to  whom  alone  the  cautioners  became  bound. 

While  these  conjoined  actions  were  in  dependence, 
the  trust-deed  in  favour  of  Messrs  Gibson-Craig  and 
Brown  was  reduced  at  the  instance  of  the  assignees, 
who  thereafter  insisted  in  their  own  names  alone. 

On  28th  November  1832,  the  Lord  Ordinary  pro- 
nounced the  folio wiog  interlocutor: 

"  The  Jjord  Ordinary  having  heard  parties*  procurators,  and 

considered  the  closed  record  and  productions,  FindA,  that  thefle 

ronjoined  actionB,  tboug:b  raised  and  insisted  in  in  the  name  of 

the  assignees  of  John  Stein,  are  laid  on  the  obligation  of  the  7tb 

of  Auguflt   1812,  granted  by  the  defender,   Williamson,  and 

Messrs  Brunfon  and  Wardlaw,  as  bis  cautioners,  to  the  voluntary 

tni«tee«  of  John  Stein :  Finds,  that  that  obligation  bore  express 

reference  to  certain  proceedings  which  bad  ti&en  place  in  an  ap- 

piiciition  made  by  tbe  defender,  Williamson,  to  the  Sheriff  of 

Edinbui^h,  for  a  warrant  on  Mr  James  Bnrtram  to  deliver  60 

puncheons  of  whisky,  said  to  have  been  consigned  to  bim,  Wil- 

Sanson,  by  John  Stein,  Canonmills,  in  security  of  certain  ac- 

ccptances  granted  by  him  to  John  Stein  :  Finds,  that  in  these 

proceedings  the  averment  of  the  defender,  Williamson,  was,  that 

the  50  puncheons  of  whisky  bad  been  consigned  to  bim  by  John 

Stein,  in  tbe  month  of  January  1812,  and  bad  been  at  that  time 

placed  in  the  cellar  of  Bartraro,  for  bis,  Williamson's  behoof: 

Finds,  that  in  rapport  of  this,  reference  was  made  to  tbe  invoice 

there  produced,  bearing  date  the  I  Itb  of  January  18 12,  identify. 

ing  tbe  puncheons  by  the  particular  numbers  of  tbe  casks  :  Finds, 

that  in  these  proceedings  appearance  was  made  by  Bartram,  who, 

without  denying  these  allegations,   expressed  bis  readiness  to 

obev  any  order  pronounced  by  tbe  Sheriff  regarding  *  tbe  spirits 

in  question  :'  Finds,  that  in  these  proceedings,  appearance  was 

also  made  by  John  Stein,  who  stated  in  a  minute  *  that  the 

trinsaction  betwixt  Mr  Williamson  and  him  was  correctly  set 

forth  in  tbe  petition ;'  but  waived  interference,  on  the  ground 

that  a  sequestration  of  bis  estate  was  likely  soon  to  be  applied 

for :  Fmds,  that  in  these  circnmstances,  the  obligation  libelled 

was  foanted  by  the  defender  Williamson,  and  bis  cautioners, 

hearing  reference  to  the  proceedioga  before  the  Sheriff,  i^nd  bind- 


ing them  to  account  for  tbe  '  proceeds  of  tbe  said  50  puncbeona 
of  whisky  :*  Finds,  that  on  that  obligation  being  granted,  tbe 
whisky  was  delivered  to  Williamson,  and  has  since  been  sold : 
Finds,  that  tbe  conjoined  actions  conclude  against  the  defenders 
for  tbe  whole  free  proceeds  of  the  sales  of  the  whisky,  on  the 
allegation  of  fact  that  the  whisky  bad  not  been  consigned  to 
Williamaon,  and  placed  in  Bartram*s  cellars  in  January  1812, 
but  had  been  transferred  from  Stein*s  slock  so  late  as  the  27th 
of  July,  and  the  ground  in  law,  that  the  deliver?,  as  of  this  laat 
date,  was  illegal  and  invalid,  in  consequence  of  tbe  bankruptcy 
of  John  Stein  :  Finds,  that  the  obligation  by  the  cautioners,  bear- 
ing reference  to  the  proceedings  before  tbe  Sheriff,  and  granted 
to  tbe  voluntary  trustees  of  John  Stein,  was  qualified  by  tbe  ad> 
mission  made  by  John  Stein  and  all  the  parties  in  those  proceed- 
ings, that  the  50  puncheons  of  whisky  bad  been  delivered  in 
January  1812:  Finds,  that  tbe  grounds  of  action  above  stated, 
however  available  against  Williamson,  or  any  of  tbe  other  parties 
who  may. be  proved  to  have  been  cognizant  of  such  misrepresen- 
tation or  fraud,  is  not  covered  by  the  obligation  contracted  by  the 
cautioners,  against  whom  no4(ucb  charge  ia  made,  and  therefore 
assoilzies  the  cautioners,  Messrs  Brunton  and  Wardlaw,  from 
tbe  concluaions  of  the  action  for  the  whole  free  proceeds  of  the 
whisky,  and  decerns :  But,  in  respect  they  adroit  their  liability 
for  the  balance  of  tbe  price  of  said  whisky,  in  so  far  as  not  ex- 
hausted by  tbe  retirement  of  Williamson's  acceptances,  appoints 
the  case  to  be  enrolled,  that  such  balance,  if  any,  may  be  ascer- 
tained ;  and  farther,  in  respect  that  tbe  pursuers  aver  that  the 
defender,  Williamson,  procured  the  transference  of  the  whisky 
on  the  27tb  day  of  July  1812,  and  consequently  was  aware  of 
tbe  misrepresentation  in  that  particular,  made  in  the  proceeding! 
before  the  Sheriff,  appoints  parties  to  be  farther  heud  on  the 
disposal  of  that  part  of  tbe  case." 

The  assignees  redaimed : 

Lord  Balgray,'-  On  attending  to  tbe  proceedings  in  tbia  case, 
I  have  formed  a  very  clear  opinion.     The  petition  presented  by 
Williamson  to  tbe  Sheriff,  on  27th  July  1812,  sets  forth  moat 
specifically  the  agreement  with  John  Stein,  and  proceeds  on  tbe 
supposition  that  the  whisky  was  transferred  to  Bartram*s  cellars 
on  the  12th  of  July  of  that  year.     This  petition  was  served  on 
Bartram,  who  made  the  proper  answer,  that  he  was  willing  to 
obey  the  Sheriff's  orders.     Tbe  Sheriff  acted  with  great  pro- 
priety in  ordering  tbe  petition  to  be  served  on  John  ^tein.     It 
is  true  the  latter  was  insolvent,  but  be  stated  that  tbe  petition 
contained  a  correct  narrative  of  the  facts,  although  he  did  not 
think  it  right  to  interfere  farther,  as  he  was  about  to  be  seques- 
trated.    Then,  what  follows?  The  voluntary  trueteea  of  John 
Stein,  on  tbe  fooring  that  tbe  facts  stated  in  the  petition  are 
true,  take  a  cautionary  obligation  from   Messrs  Brunton  and 
Wardlaw,  the  import  of  which  I    hold  to    be  merely,    that 
Williamson  should  be  solvent  to  account  for  tbe  proceeds  of  tbe 
50  puncheons  of  whisky  when  sold.     It  was  the  duty  of  tbe 
parties  to  have  explained  to  the  cautioners  tbe  situation  of  the 
common  debtor,  and  how  they  viewed  tbe  transaction,  and  not 
to  make  any  reservation  in  their  own  minds  of  such  pleas  aa 
are  now  urged.     Vour  Lordships  have  always  adopted   tbia 
principle  in  dealing  with  cautioners  to  banks, — and  the  same  rule 
applies  here.     It  is  not  alleged  that  there  was  any  fraud  or  col- 
lusion on  the  part  of  the  cautioners  ;  and  if  tbe  trustees  intended 
afterwards  to  allege  that  tbe  whisky  had  not  been  delivered  into 
Bartram's  cellars,  for  behoof  of  Williamson,  till  within  60  days 
of  Stein's  bankruptcy,  they  ought  to  have  explained  tbia  to  tbe 
cautioners,  who  knew  nothing  of  tbe  matter.     I  am  clear  that 
the  interlocutor  i**  right. 

Lord  Gillie*. — I  endrely  agree  with  Lord  Balgray.  In  the 
common  case,  a  cautioner  is  liable  to  the  same  extent  with  the 
principal  party,  but  when  both  he  and  the  opposite  party  concur 
in  making  a  certain  statement  to  the  cautioner,  the  case  is  dif-* 
ferent,  and  the  latter  is  entitled  to  rely  on  that  statement.  The 
cautioner  cannot  be  bound,  if  both  concur  in  misleading  him. 

Lord  Pmidenl. — I  am  of  tbe  same  opinion.  I  think  it  is 
not  impossible  that  Mr  Stein  may  have  said  to  Bartram,  let  me 
dispose  of  the  spirits  consigned  with  you  in  tbe  meantime,  and 
I  can  replace  them  with  others  at  any  time ;  but  it  would  be  a 
groaa  fraud  for  tbe  creditors  to  take  advantage  of  this.    Be  thii 


232 


THE  SCOTTISH  JURIST. 


[Feb. 


ss  it  may,  it  is  now  clear  tbat  tbe  spirits  were  in  Bartram's  cel- 
lar on  12th  July  1812. 

The  Court 

"  Adhere  to  the  interlocutor  reclaimed  against, — refuse  the  desire 
of  the  reclaiming  note, — find  expenses  hitherto  incurred  by  tbe 
defenders,  due  to  them  by  the  pursuers ;  remit  the  account,  when 
lodged,  to  the  auditor,  to  tax  the  same  and  to  report ;  and  remit 
the  cause,  quoad  tdtra,  to  the  Lord  Ordinary  to  proceed  in  the 


cause. 


First  Dinsion Lord  Ordinary,  Fullerton — Act.  Solicitor- 
General,  (Cockburn,)  Forsyth  &  Saiidford. — Alt,  Dean  of 
Faculty  (Hope,)  &  J.  S.   More. — Daniel  Fisher.   S.S.  C.,  and 

W.  A.  G.  and  R.  Ellis,   W.S.,  Agents Mr  Bell,   Clerk,— 

[G.  i>.] 

12/ A  February  1833. 

No.  182. — Mrs  Sands  &  David  Louson,  Pursuers^ 
V.  James  Shall,  J.  S.  Sands,  &  Sim's  Trustees, 
Defenders. 

Trustee — Instructions — Liability—- Crrtain  trustees  having  been 
instructed  by  a  trust,  excluding  the  }us  mariti  of  a  husband,  to  re- 
invest in  similar  termSt  the  price  of  any  subjects  belonging  to  the 
wife,  and  sold  under  the  trust  j  and  a  majority  of  them,  of  whom 
tlie  husband  was  one,  having,  without  the  privity  of  the  others, 
sold  a  subject-'^^xulhorised  the  husband  to  uplift  U  on  his  own  re- 
ceipt— invested  part  of  the  price,  and  retained  the  rest,  as  alleged, 
for  behoof  if  the  husband-^  Held,  in  an  action  by  the  wife  and 
a  non-concurring  trustee,  that  the  trustees  who  concurred  with 
the  husband  were  liable. 

By  marriage-contract  between  Mr  and  Mrs  Sands, 
6th  October  1823,  she,  being  then  a  minor,  disponed 
to  Sim,  Louson,  Livingstone,  Small,  Anderson,  jtmior, 
(her  brother)  and  Sands  (her  husband),  as  trustees,  her 
whole  heritage.  In  particular,  she  assigned  to  them, 
in  trust,  a  settlement  executed  in  her  favour  in  1799, 
1800,  and  1804,  by  Anderson,  senior,  her  paternal 
grandfather,  whereby  she  got  the  pro  indiviso  half  of 
his  heritable  subjects.  Theju^  mariti  of  her  husband 
was  excluded ;  and  the  trustees  were  ordained  to  ap- 
ply the  rents  of  her  property,  on  her  own  receipt,  in 
the  aliment  of  herself  and  family,  and  to  make  a  cor- 
responding investment  and  application  of  the  price  of 
any  part  of  the  trust  subjects  which  they  might  sell. 
All  the  trustees  accepted  and  acted.  In  May  1826, 
after  tbe  death  of  Livingstone,  they  executed  a  new 
iieed,  in  the  same  terms  in  favour  of  the  majority. 
And  in  the  same  month,  Sim,  Small,  and  Sands,  as 
trustees,  and  Anderson,  junior,  as  having  right  to  the 
pro  indiviso  half,  sold  one  of  the  subjects  for  £1900,  of 
which  Mr  Sands  uplifted  the  half,  by  authority  of 
himself,  Sim  and  Small,  who  thereafter  retained  in 
their  hands  £400,  and  invested  only  the  balance  £4-80. 
Tbe  pursuers  and  Anderson,  junior,  protested.  Sim 
and  Anderson  died ;  and  tbe  pursuers  brought  an  ac- 
tion against  the  defenders  for  investment  of  the 
balance,  in  terms  of  the  deed,  pleading,  inter  alia, — 1. 
The  ;'f/^  mariti  of  John  Sim  ^>auds,  the  pursuer's  hus- 
band, being  expressly  excluded,  the  defenders  acted 
illegally  in  authorising  him  to  receive  the  price  of 
the  subjects  sold,  and  in  appropriating  a  part  thereof 
in  liquidation  of  certain  personal  claims  they  had 
against  him. — IL  In  consequence  of  the  irregnlar 
nature  of  the  proceedings,  the  defenders  have  render- 
ed themselves  liable  to  their  co-trustees,  David  Louson 
and  George  Anderson,  junior,  who  never  subscribed 
tbe  disposition  to  the  purchaser,  nor  consented  to  the 


misappropriation  of  the  trust-funds,  for  all  the  loss 
and  damage  that  has  in  consequence  been  sustained. 

The  defenders  pleaded — I.  The  defenders  not  hav- 
ing intromitted  with  the  trust-funds  in  question,  and 
being  gratuitous  trustees,  are  not  liable  for  the  in- 
tromissions, and  still  less,  for  the  fraud  of  their 
colleague,  John  Sim  Sands,  by  whom  alone  any  in- 
tromissions were  had. — 11.  The  pursuer,  Mrs  Sands, 
being  herself  cognizant  of  the  transaction — having 
subscribed,  as  a  party,  the  disposition  to  the  heritable 
property — and  having  received,  along  with  her  hus- 
band, the  money  in  question,  and  approved  of  its  ap- 
plication, is  barred,  personali  exceptione,  from  insist-* 
mg  in  the  conclusions  of  the  present  action. 

The  Lord  Ordinary,  1st  December  1832,  decerned 
in  terras  of  the  libel,  with  expenses.  The  defenders 
reclaimed,  pleading,  that  the  facts  should  be  investi- 
gated.    At  advising. 

The  Lord  Justice-Clerk  was  perfectly  satisiied  that  the  inter- 
locutor was  right,  laying  aside  all  disputed  matters  of  facL  Tbe 
provision  as  to  tbe  duties  of  the  trustees  were  clear.  And  it 
was  equally  clear  that  the  provision  had  been  departed  from. 

J.ord  Cringieiie  thought  that  the  Lord  Ordinary  had  done 
quite  right  in  deciding  the  case  independently  of  tbe  disputed 
facts. 

Lord  Bfeadoiobank  was  equally  clear. 

The  Court  refused  the  note,  with  additional  ex- 
penses. 

Second  Division. — Lord  Ordinary,  Medwyn. — Jet.  Small 
Keir. — yllt.  Keay,  Rutherfurd — John  Brown,  and  Mackintosh 
and  Ducat,  W.S.,  Agents. — Mr  Thomson,  Clerk. — [T.  C] 

12M  February  1833. 

No.  183. — David  Black,   Advocator^  v,  John 
M*Lauchlan,  Respondent, 

Process — Competency — Messenger —  Exchequer  Diligence^ 
Expenses — Statute  1685,  c.  35. —  Mora — J  messenger  hac 
i7ig  been  employed  by  Exchequer  to  execute  certain  homin'^x 
against  a  collector  i  and  having  received  payment  of  Mis  charges 
from  tlie  Sheriff,  to  whom  the  writ  was  directed — the  Sherif 
having  been  paid  by  the  Solicitor  of  Exchequer — and  the  col- 
lector having  paid  the  solicitor,  xvith  a  reservation  ff  all  com- 
petent relief:  the  collector  having,  four  years  after,  apphei 
by  summary  petition  to  the  same  Sheriff^  to  have  the  me^senger*g 
accounts  taxed  by  the  Auditor  of  the  Court  of  Session — and  to 
obtain  rejyetilion  of  whatever  should  be  taxed  off^—Held,  thai  Ike 
application  was  incompetent. 

In  January  1825,  Black,  a  messenger  in  Inverary, 
was  employed  by  the  Sheriff-substitute  of  Argyle- 
shire,  at  the  instance  of  the  Keceiver-General  of  the 
Court  of  Exchequer,  to  travel  70  or  80  miles  to  exe- 
cute four  homings  against  M^Lauchlan,  sub-collector 
of  taxes  at  Bridgend,  for  certain  arrears.  He  took 
two  concurrents  with  him; — and  was  detained  five 
days  at  a  ferry  on  the  way,  for  want  of  a  boat.  He 
paid  the  concurrents  4s.  a-day,  and  expended  for 
ferry-boats,  &c.  £1,  18.  6.  And  he  charged  for  him- 
self £l,  11.  6.  a-day.  The  She  riff-subs  titute»  28th 
January  1825,  paid  the  above  charges,  and  was  repaid 
by  the  Exchequer  solicitor,  to  whom  M'Lauchlan 
paid  the  sum,  24th  August  1826,  getting  a  receipt 
for  £23,  9s., 

"  reserving  to  the  said  John  M*Lauchlan,  all  relief  competent 
to  him  against  the  said  David  Black,  for  any  overcharges  in  the 
aaid  account,  but  without  any  recourae  against  me  for  the  same.** 

Thereafter,  15th  November  1828,  M'Laochlan  pre- 
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sented  a  summary  petition  against  Black  to  the  SherifF- 
substitate  of  Argylesbire  for  redress,  under  Act  1685, 
c  35,  praying  that  the  account  should  be  remitted  to 
the  auditor  of  the  Court  of  Session  to  be  taxed  ;  and 
that  Black  should  be  ordained  to  repay  whatever 
should  be  taxed  off.  Black  stated,  in  defence,  That 
the  Act  1685,  c.  S5,  was  in  desuetude,  and  superseded 
by  British  Statutes, — and  at  any  rate,  applied  only  to 
the  modifying  of  messenger's  accounts  before  they 
were  paid  at  all :  That  the  Court  of  Exchequer  had 
exclusive  jurisdiction  in  the  case ;  and  that  as  the 
faorntngs  were  raised  and  executed  under  43  Geo.  III. 
c  150,  and  52  Geo.  III.  c.  95,  the  action  was  not  only 
incompetent  before  the  Sheriff,  but  not  brought  with- 
in the  six  months  after  the  fact,  allowed  by  43  Geo. 
HI.  c.  150,  sec.  59:  That  M'Lauchlan  was  not  his 
employer :  That  his  true  employers  could  not  convey 
to  iM'Lauchlan  a  right  of  action  which  they  had  not 
themselves,  after  a  final  settlement  of  four  years  stand- 
ing :  That  M*Laucfalau  had  no  assignation  in  point  of 
fact ;  and  that  the  account  was,  in  the  circumstances, 
not  an  overcharge,  according  to  the  Exchequer  tables, 
regulations,  and  practice.  The  Sheriff,  after  closing 
the  record,  remitted,  2d  September  1830,  to  the  audi- 
tor of  the  Court  of  Session  ;  who  reported,  1 1th  Ja- 
nuary 1831, 

*'  that  the  rule  fixed  by  various  decisions  of  the  Court  for  mes- 
sengers*  charges  for  execuiing  diligence  of  the  description  (herein 
mentioned,  and  always  acted  upon  in  the  taxation  of  accounts  in 
the  Supreme  Court,  is  Is.  6d.  per  mile,  for  each  mile  travelled 
by  the  messenger,  and  Is.  6d.  for  each  copy  of  the  charge  de- 
livered, including  the  expenses  of  travelling  and  witnesses.  The 
auditor  is  not  aware  of  any  distinction  having  been  hitherto 
made  in  regard  to  the  charges  of  messengers  in  the  Highlands, 
and  the  other  parts  of  Scotland.*' 

The  Sheriff  thereupon  remitted  to  the  clerk  to  mo- 
dify the  account  accordingly.  He  reduced  it  to  £6, 
6s.  Whereupon  the  Sheriff  decerned  Black  to  repay 
£17,  3s.,  without  expenses, — adding  this 

"  Note Though  the  Sheriff  cannot  take  it  upon  him  to  de- 
viate from  the  rule  laid  down  in  the  Supreme  Court  for  messen- 
gers* charges,  as  stated  by  the  auditor,  yet  he  is  aware,  thnt  the 
application  of  that  rule  may  sometimes,  in  a  country  like  this, 
leave  the  messenger  but  a  slender  remuneration.  But  of  this 
messengers  must  be  understood  to  take  their  chance,  when  they 
choose  the  place  where  they  are  to  practise.  It  is  in  this  view, 
however,  and  also  as  this  is  the  first  case  in  which  the  rule  has 
been  authoritatively  settled  in  this  Court,  that  no  expenses  are 
found  due.** 

Black  advocated  on  the  merits.  And  M'Lauchlan 
brought  a  counter  advocation,  chiefly  as  to  expenses. 
These  were  conjoined.  The  former  party  pleaded, 
inter  alia, — I.  The  original  petition  being  founded  on 
the  Act  1685,  c  95,  is  incompetent,  in  respect  that 
Act  merely  empowers  Sheriffs,  &c.  '*  to  modify  the 
prices  and  charges  craved  by  DMssengers,"  and  does 
not  authorise  an  action  of  repetition  of  a  part  of  aa 
account  previously  settled  between  the  messenger  and 
his  emplo3^r.-*-IJ«  The  prayer  of  the  petition  is  fur- 
ther incompetent,  in  respect  the  duty  of  modifying  is 
by  the  Ae4  committed  to  the  Sheriff  himself,  and  not 
to  the  attdttor  of  the  Court  of  Session,  as  craved,  in 
the  prayer.— 111.  The  pursuer  is  not  entitled  to  found 
on  any  other  ground  of  action  than  the  Act  1685,  c 
35,  in  rapport  of  tb^  prayer  of  his  petition,  in  respect 
the  petitiea  Haeif  is  foaaded  Mlely  on  the  Act* — 1  V« 


Though  he  were  entitled,  the  action  is  funditus  in- 
competent in  a  summary  form. — V.  The  defender 
having  derived  his  employment  from  his  Majesty's 
Court  of  Exchequer,  and  that  employment  having 
been  to  execute  diligence  for  an  alleged  debt  due  to 
the  Crown,  and  the  diligence  having  been  raised  and 
executed  in  pursuance  of  the  Acts  43  Geo.  111.  c.  150, 
and  52  Geo.  111.  c  95, — the  Sheriff  Court  was  not  a 
forum  competensy  and  though  it  had,  tlie  action  was 
too  late. — VI.  The  defender's  account  having  been 
paid  by  his  employers,  after  the  Sheriff  (the  person 
appointed  by  the  Act  to  modify  charges  craved  by 
messengers)  had  satisfied  himself  of  its  accuracy  and 
reasonableness,  the  settlement  cannot  be  opened  up, 
more  especially  post  tantum  temporis, — VII.  The  re- 
muneration of  a  messenger  is  not  regulated  by  any 
general  or  unvarying  role.  This  is  obvious  from  the 
Act  1685,  c.  35. — VI II.  The  defender's  account,  as 
settled  without  objection  by  his  employers,  is  not 
overcharged. — lX.£ven  although  it  were  overcharged, 
the  pursuer  had  no  right  or  title  to  crave  a  repetition 
from  the  defender,  of  any  portion  of  the  amount  paid* 
For,  ist,  The  employers  of  the  defender  were  entitled 
to  remunerate  him  for  his  services  in  such  a  manner 
as  they  thought  they  deserved,  or  as  they  thought  fit. 
^Zd,  In  point  of  fact,  the  Crown  have  never  yet  com- 
plained that  the  charges  are  not  moderate,  nor  have 
they  conveyed  to  the  pursuer  any  right  to  complain, 
or  claim  repetition.  Hd,  If  the  account  was  over- 
charged, the  pursuer  should  have  refused  to  pay  the 
amount  to  the  Solicitor  of  Taxes  till  the  alleged  over- 
charges were  deducted. 

The  latter  pleaded,  inter  alia, — That  the  applica- 
tion to  the  Sheriff,  within  whose  jurisdiction  the  dili- 
gence had  been  UMed,  to  remit  to  the  auditor,  tax  the 
account,  modify  the  charges,  and  ordain  repetition, 
was  competent  by  summary  application  under  1685, 
e.  35,  especially  under  the  reservation  granted  by  the 
Exchequer :  That  the  charges  were  exorbitant,  in- 
consistent with  the  tables  of  fees,  and  with  practice ; 
and  that  he  was  entitled  to  his  expenses. 

<<  The  Lord  Ordinary  (27th  November  1832,)  having  heard 
parties'  procurators,  and  considered  the  closed  record,  and  whole 
process.  In  the  conjoined  advocations,  remits  to  the  Sheriff  tim" 
piicUer,  and  decerns :  Finds  the  defender,  David  Black,  liable 
to  the  pursuer,  John  M*i<auchlan,  in  expenses  of  this  Court,  of 
which  appoints  an  account  to  be  given  in,  and  when  lodged, 
remits  to  the  auditor  to  tax  the  same,  and  to  report. — Nole.^— 
The  Lord  Ordinary  sees  no  reason  to  hold  that  the  Act  1685  is 
in  desuetude.  Then,  under  that  Act,  a  person  against  whom 
diligence  is  eiecuted  has  right  to  get  the  charges  of  the  mes- 
senger modified  by  the  Sheriff.  And  the  payment  of  the  mes- 
senger's account  by  his  employer  cannot  bar  that  right,  else  it 
might  be  barred  in  all  cases.  The  payment  of  the  defender 
Black's  account  by  Mr  Wilson,  his  employer,  is  of  no  relevancy. 
The  pursuer,  M'Lauchlan,  had  as  good  a  right  as  before  that 
payment,  to  have  the  charges  modified  for  his  own  advantage. 
Tbe  payment,  however,  of  a  messenger's  account  of  charges  by 
the  person  against  whom  diligence  has  been  executed,  to  the 
niessengier  himself,  or  to  the  employer,  might  bar  that  right ;  but 
if  that  payment  be  made  and  accepted  under  reservation  of  the 
right  to  modification,  it  cannot  be  pleaded  aa  such  bar.  Now, 
here  the  payment  by  the  pursuer  to  Mr  WiUon  does  appear  to 
have  been  made  and  accepted  under  such  reservation,  and  there- 
fore does  not  bar  it.  Neither  is  there  any  reason  to  bold  that 
this  right  of  modification  is  limited  to  a  short  period  of  time.- 
Th«  Lord  Ordiunry  thevef^ire  tUi|»k«,  thst  the  purauer  bad  still 
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aright  to  have  these  chai^ee  modified  by  the  Sheriff  of  the  county 
under  the  Statute,  by  nummary  petition,  for  his  own  advantage. 
Then  as  to  the  claim  of  repetition,  that  seems  an  pquitHble  ad- 
dition to  such  a  petition  competent  before  the  Sheriff,  who  had 
common  law  jurisdiction  over  both  parties,  similar  equitable 
claims  being  very  generally  admitted  in  summary  procedure. 
The  Lford  Ordinary  cannot  see  that  it  was  the  intention  of  any 
Act  of  Parliament  to  exclude  the  operation  of  this  Act  1685,  by 
the  privative  jurisdiction  of  the  Court  of  Exchequer,  when  the 
Crown  had  no  interest ; — the  question  being  only  with  the  mes- 
senger himself.  And  it  may  be  doubted,  if  the  case  was  an 
Exchequer  one,  whether  the  more  immediate  incompetency 
would  not  be  in  the  advocation  itself  to  this  Court,  used  instead 
of  injunction  by  the  Exchequer.  On  the  merits,  the  Lord  Ordi- 
nary sees  no  reason  to  doubt  that  the  charges  were  properly  mo- 
dified, or  the  order  of  repayment  equitable.** 

Black  reclaimed.     At  a^viiiing, 

Lord  Glenlee  did  not  know  whether  or  not  M*Laach1an  bad 
redress  against  the  Exchequer.  But  it  was  plain  that  he  had  once 
bad  a  way  of  putting  the  matter  to  rights.  The  Sheriff  was 
truly  the  executer  of  the  Exchequer  writs,  and  the  employer  of 
the  messenger,  to  whom  he  paid  whatever  be  thought  right 
Here  the  Sheriff  paid  the  messenger  in  1825.  He  charged  the 
payment  against  the  Solicitor  of  Taxes.  And  the  Solicitor 
came  against  M*Lauchlan.  If  M'Lauchlan  thought  the  charge 
wrong,  he  was  then  entitled  to  represent  the  matter  in  Exchequer. 
And  the  Court  were  not  called  to  say  what  remedy  the  Ex- 
chequer would  have  given.  But  instead  of  this,  M'Lauchlan 
fairly  admitted  in  his  libel,  that,  to  save  disputes,  he  paid  the 
sum.  Thus  he  seemed  to  have  lost  the  remedy  which  he  once 
had.  At  any  rate,  he  could  have  no  relief  in  the  way  which  he 
bad  here  adopted.  The  whole  ground  of  this  complaint  wiu 
funditut  informal,  especially  by  way  of  summary  petition  to  the 
very  Sheriff  who  had  paid  the  money.  He  might  have  brought 
a  reduction.  It  was  difficult  to  say  whether  there  was  a  remedy 
now  or  not.  But  it  was  his  own  fault  that  he  had  not  tempet- 
tio4  adopted  the  proper  course.  Whatever  had  passed,  there 
might  still  be  a  complaint  against  the  messenger,  let  bis  defences 
against  it  he  what  they  might.  But  no  such  question  was  now 
before  the  Court. 

Lord  Meadowbank  was  clearly  of  the  same  opinion.  It  would 
be  very  inexpedient  for  the  Court  of  Session  to  consider  the 
amount  of  these  Exchequer  charges.  He  should  be  sorry  if 
there  were  any  loophole  by  which  such  an  investigation  would 
be  admitted. 

Lord  Cringlelie  was  sorry  to  sey  that  he  had  great  doubts 
about  the  case.  If  this  were  a  suspension  of  diligence  for  taxes, 
he  would  have  no  doubt  of  its  incompetency  here.  But  here 
the  Exchequer  had  issued  a  warrant  to  the  Sheriff,  who  was 
merely  selected  as  a  proper  officer  for  the  discharge  of  the  duty. 
Might  not  the  collector  have  applied  by  petition  to  the  Sheriff 
to  have  the  fees  modified?  He  had  never  beard  that  a  messen- 
ger was  subject  to  the  Court  of  Exchequer,  except  in  as  far  as 
the  Exchequer  table  of  fees  applied.  But  here  the  Sheriff  paid. 
A  messenger  had  no  right  to  extort  his  fees  from  the  person 
against  whom  he  executed  diligence.  And  had  not  this  Court 
a  competency  to  review  the  charges  made  by  a  messenger-at- 
snns  ?  For  it  was  not  alleged  that  these  charges  were  contrary 
to  the  terms  of  any  Exchequer  regulations.  The  messenger 
might,  to  be  sure,  plead — **  I  am  not  over  paid,  because  the  Court 
of  Exchequer  allowed  me  this.**  But  the  question  was  this : 
**  Could  not  this  Court  try  the  matter  ?**  He  could  not  tbink 
that  M*Lauchlan  had  no  right  of  repetition,  if  the  Court  was 
competent ;  for  he  could  not  have  complained  till  the  demand  was 
made  against  him  by  the  Sheriff.  And  was  bis  right  of  redress 
to  be  cut  off  by  the  employer  of  the  messenger  having  overpaid 
him? 

The  Lord  Juttice-Cterk  had  seen  that  this  case  demanded  par- 
ticular attention,  the  moment  tbat  he  read  it.  And  it  bad  re- 
minded him  of  a  case  in  which  he  himself  had  been  counsel,  viz. 
Warrenderv.  M^Kenzie,  19th  June  1810,  where  it  was  argued 
that  it  was  competent  to  suspend  a  Crown  charge  for  feu-duties, 
because  it  was  in  the  form  of  a  common  chai^  of  homing.  Bat 
the  Crown  showed,  Iff,  That  they  were  Crown  fea-dutiet ;  and 
3rfi  Tbat  the  writ  was  under  the  authority  of  the  Court  of  Ex- 


chequer,—and  therefore,  tbat  the  suspension  in  the  Court  of 
Session  was  incompetent  Now  this  was  entirely  a  Crown  pro- 
cess. M'Lauchlan  was  in  arrear.  Four  charges  of  homing  under 
an  express  statute  had  been  issued  by  the JUu  of  a  Baron  of  Ex- 
chequer.  And  they  were  just  as  different  from  Court  of  Session 
diligence  as  a  criminal  warrant  was.  So  the  case  roust  be  dealt  , 
with  by  the  rules  of  the  Exchequer  Court.  The  jurisdiction 
could  not  be  divided.  The  only  question  was,  how  did  this 
claim  arise?  And  be  would  say,  in  passing,  that  it  would  be 
rather  extraordinanr  for  the  Court  to  apply  the  ordinary  rates  to 
the  execution  of  diligence  in  the  Highlands,  and  in  very  peculiar 
circumstances.  Now,  what  was  M^Lauchlan's  ground  of  repe- 
tition ?  He  had  paid  to  the  Solicitor,  with  a  dause  of  relief. 
But  what  was  the  effect  of  such  a  clause  ?  You  might  get  the 
same  reservation  from  your  tailor  in  paying  your  bill.  All  that 
it  imported  was,  that  M*Lauchlan  might  employ  covnsel  to  state 
his  cane,  and  get  what  modification  he  could.  But  it  was  no 
assignation  of  any  claim,  and  still  leas  did  it  convey  a  right  to 
prosecute  it  in  a  civil  Court.  But  M'Lanchlan  went  hack  to 
the  country  and  raised  his  action  before  Ihe  Sheriff.  He  would 
not  now  say  whether  an  action  of  repetition  was  comprehended 
under  the  Statute,  or  not.  The  only  quesrion  was  as  to  the 
amount  of  charges.  There  was  an  express  table  of  fees  in  Ex- 
chequer :  Over  these  the  auditor  of  the  Court  of  Session  had 
no  control.  The  proceedings  were  incompetent  from  the  root, 
and  must  be  quashed.  There  was  nothing  in  the  doubt  ex- 
pressed by  the  Liord  Ordinary. 

The  Coort 

"  Alter  the  interlocutor  of  the  Lord  Ordinary  submitted  to  re- 
view :  Find  the  original  applicarion  incompetent ;  sustain  the 
reasons  of  advocation ;  advocate  the  cause ;  assoilzie  the  advoca- 
tor,  David  Black,  from  the  conclusions  of  the  original  action 
against  him :  Find  him  entitled  to  expenses  of  process,  both  in 
this  and  in  the  Inferior  Court :  Allow  an  account  thereof  to  be 
given  in,  remit  the  same,  when  lodged,  to  the  auditor,  to  tax  and 
report,  and  decern." 

Second  Disdsion. — Lord  Ordinary,  Mackenzie.— ifcf.  Skene, 
J.  Anderson. — jilt,  D.  M'Neill.— John  Livingstone,  W.S.,  & 
John    Morison,    S.S.C.,  Agents. —  Mr  Ferguson,   Clerk. -«- 

ISth  February  1833. 

No.  184. — David  Clyne,  S.S.C,  Pursuer,  v.  Earl 

OF  KiNNOUL,  Defender. 

Expenses— Jury  Trial — ^  pursuer  having  obtained  a  verdict  in 
hitjiufour,  and  been  found  entitled  to  expense* — Held,  L  That 
he  is  not  entitled  to  the  exjtense  of  sending  a  derk  to  London 
to  attend  an  examination  of  the  defender  as  a  haver,  but  only 
to  the  expense  which  vould  have  been  incurred  6y  employ- 
ing a  London  solicitor,-^IL  That  he  is  entitled  to  a  charge 
paiil  to  an  accountant,  who  was  a  witness  on  the  trial,  both/or  his 
attendance,  andjbr  a  previous  investigation  of  documents,  in  so 

Jar  as  necessary  to  entile  him  to  give  ecidence  on  the  trial,  but 
no  farther. — III,  That  the  adjustment  of  the  issues  having 
been  attended  with  no  difficulty,  he  was  only  entitled  to  the 

fee  paid  to  one  counsel  for  attending  thereat.^^IV,  That,  in  the 
circumstances,  he  was  not  entitled  to  the  charge  for  oh  agent's 
copy  of  the  papers  sent  to  counsel  at  the  trial. 

In  thit  case,  the  partner,  on  l4th  July  1832,  ob- 
tained a  verdict  or  a  jury  against  the  defender,  for 
upwards  of  £)fOO,  as  the  balance  of  aoooonts  and  cash 
disbnrsements,  dire,  and  also  for  expenses  of  process, 
which  accoants  were  remitted  to  the  auditor  to  be 
taxed.  The  pursuer  now  objected  to  the  auditor's 
report; 

I.  That  an  item  of  £27,  as  the  expense  of  sending 
a  clerk  to  London  to  attend  an  examination  of  Lord 
Kinnoal,  under  a  diligence  against  havers,  had  been 
cut  down  by  the  auditor  to  £5,  19.  2. 

Annoerea^ — The  auditor  has  allowed  the  full  sum 
for  wbicb  the  examination  could  have  been  carried 
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through,  without  sending  a  clerk  to  London,  whirh 
wag  qqjte  nnnecessaiy.  The  report  of  the  diligence 
is  only  12  pages,  and  the  documents  recovered  were 
five  letters.  A  suhsequent  commission  sent  to  Lon- 
don cost  only  £4.  5s. 
The  Court  repelled  the  ohjection. 

II.  That  in  place  of  £l2,  13.  6.  actually  paid  hy 
the  pursuer  to  Mr  Wright,  accountant,  for  examining 
d(»cuments  to  enable  him  to  give  evidence,  and  at- 
tending as  a  witness  on  the  trial,  the  auditor  had 
allowed  only  £'i,  3^. 

Answered. — It  is  not  di^pnted  that  Mr  Wright  fell 
to  be  paid  for  examining  documents,  so  far  as  neces- 
sary  to  enable  him  to  give  his  evidence ;  but  the  audi- 
tor was  satisfied,  on  going  through  all  the  papers, 
that  the  examination  which  the  pursuer  directed  Air 
Wright  to  make,  was  quite  irrelevant. 

Lord  ^o^roy.— The  principles  contended  for  on  lioth  sides 
are  good,  and  the  thing  depends  on  the  fact.  If  Mr  Wright 
was  instructed  by  the  pursuer  to  examine  into  a  variety  of  mat- 
ters not  affecting  the  points  at  issue,  the  opposite  party  cannot 
be  charged  with  the  expenses  so  incurred.  But  so  far  as  related 
to  the  caase,  the  charge  to  1>e  allowed  is  not  to  be  limited  to 
the  mere  appearance  on  the  trial,  nor  are  we  to  judge  too  sharply 
of  the  extent  of  labour  which  might  be  required  in  the  previous 
investigation. 

Lord  Craigie. — I  think  we  should  rely  on  the  auditor*s  views. 

lAtrd  Giltiei,~—Jf  the  investigation  tended  to  elucidate  the  nc- 
eounts  in  dispute,  the  charge  is  good.  Supposing  a  part  of  it 
irrelevant,  £3,  9s.  is  too  little.  Mr  Wright  was  entitled  to 
more  than  a  remuneration  for  his  simple  attendance. 

Lord  Balgratf, — I  think  seven  or  eight  guineas  would  be  a 
reasonable  sum. 

The  Court  sustained  this  objection,  so  far  as  to 
allow  £5  more  than  the  auditor  had  aHowed. 

III.  That  the  auditor,  instead  of  allowing  the  fees 
paid  to  the  Solicitor-General  and  Mr  Rutherfurd,  for 
attending  the  adjustment  of  the  issues,  had  struck  olF 
one  of  these,  although  this  was  a  most  important  step 
in  the  cause. 

Amnoered, — The  Solicitor- Genpra!  did  not  appear 
before  the  issue  clerks,  and  was  not  at  the  trial, 
which  was  conducted  solely  hy  Mr  Rutherfurd.  Where 
there  is  difficulty  in  adjusting  the  issues,  the  objector's 
principle  is  good,  but  nere  there  was  no  difficulty. 

The  Court  thought  that,  in  this  particular  case,  as 
the  issues  were  simply,  whether  Lord  Kinnoul  was 
due  certain  sums,  two  counsel  were  unnecessary  at  ad- 
jai«ting  the  issues,  and  therefore  repelled  the  objec* 
tion. 

I V.  That  the  charge  for  the  agent's  copy  of  papers 
furnished  to  counsel,  had  been  disallowed,  although 
such  a  copy  was  indispensible. 

Answered, — The  agent  haid  the  scroUx  of  the  papers. 
The  Court  allowed  the  charge  for  two  copies  for 
counsel,  and  repelled  the  objection. 

Firat  Division.— -^rt.  P.  Roliertson;  Party,  Agent. — Alt. 
Dean  of  Faculty  (Hope),  and  A.  Murray;  Robert  Rutherford, 
W.S.,  Agent.— Mr  Brown,  Clerk.— |.G.  2>.] 

IZth  February  1833. 

No.  185 — John  Mum,  Advocator^  v.  William 
Anderson,  Respondent. 

Title  to  Panue^-Contract— Ci>c«m«laf}€e«  m  which  a  party 
who  had  performed  the  matan  work  of  a  houte,  was  found  to  have  a 
title  to  pursue  ike  proprietor  for  pttytnenl  thereof  although  there 


had  been  a  written  contract  for  tlu  work  between  the  proprietor 
and  a  different  party, 

Muir  having  resolved  to  build  a  house  at  Steven- 
ston,  in  Ayrshire,  obtained  the  following  estimate  from 
James  Crawford,  mason  in  Glasgow: 

"  Gla8GOV,2'/  June  1823.— Mr  John  Mirra. — Sir,  Thereby 
make  oiTer  to  do  the  mason  work  of  your  housie  intended  to  be 
built  at  Haycocks,  agreeable  to  the  plans  and  Bpeci6cations 
shown  roe,  for  the  sum  of  £165  Sterling.** 

Muir  afterwards  resolved  to  add  another  storey  to 
the  house,  of  the  expense  of  which,  and  other  altera- 
tions, a  holograph  jotting  was  furnished  by  Crawford, 
amounting  to  £66,  188.  At  a  still  later  period,  a 
meeting  took  place  between  Muir  and  Crawford,  (the 
latter  being  on  Uiis  occasion  accompanied  by  the  re- 
spondent, Anderson,)  when  sundry  farther  alterations 
were  agreed  on,  of  which  Crawford  made  a  holograph 
pencil-jotting,  making  the  estimate  in  whole  x274>, 
15s.  Muir  however  alleged,  that  the  proper  contract 
price  was  £260,  the  balance  being  to  be  left  in  his 
option.  Crawford  explained  to  him  that  he  could  not 
do  the  work  personally,  as  he  was  engaged  at  a  dis- 
tance, but  that  it  would  be  done  by  Anderson,  who 
accordingly  performed  the  work.  Three  payments, 
amounting  together  to  £240,  were  made  to  Crawfurd, 
and  £20  to  Anderson.  The  latter  alleged  that  the 
payments  made  to  Crawfurd  were  handed  over  to  him 
by  that  person,  as  having  been  made  for  his  behoof, 
but  Muir  alleged  the  reverse,  and  that  the  payment  of 
£20  to  Anderson  was  for  Crawford's  behoof.  An- 
derson having  applied  to  Muir  for  payment  of  an 
alleg^  balance,  the  latter  wrote  to  him  in  the  fol- 
lowing terms  on  19th  April  1825: 

"  As  I  formerly  wrote  you  to  come  \o  Glasgow  as  soon  as 
your  convenience  permitted,  I  have  again  to  repeat,  that  when 
you  come  in  with  a  proper  account,  made  out  as  agreed  on  by 
Mr  Crawfurd,  yourself  and  me,  it  shall  be  immediately  settled. 
I  am,**  &c. 

The  parties,  however,  did  not  agree;  and  in  these  cir- 
cnmstunces,  Anderson  brought  an  action  against  Muir, 
before  the  Sheriff  of  Lanarkshire,  for  £272  as  the 
cost  of  the  house,  according  to  the  specifications,  under 
deduction  of  the  payments  previously  made,  and  for 
£115,  17.  4.  as  the  expense  of  extra  work.  Muir 
pleaded  in  defence — I.  That  he  had  contracted  with 
Crawfurd  alone,  and  paid  him  the  full  contract  price, 
and  that  Anderson  had  no  title  to  pursue. — II.  That 
the  work  was  not  properly  finished ;  and  that  the 
extra  work  did  not  amount  to  above  £13,  16s. 

On  1st  February  1826,  the  Sheriff-substitute, 

"  In  respect  the  defender  has  not  denied  that  the  work  in  ques- 
tion was  executed  by  the  pursuer,  and  does  not  allege  that  James 
Crawfurd,  with  whom  he  originally  contracted,  is  making  any 
claim  for  the  balance  of  account  libelled,  Repels  the  preliminary 
defence,  sustains  action  at  the  instance  of  the  pursuer  for  re- 
covery of  said  balance ;  and  before  further  answer,  allows  the  de- 
fender to  see  the  replies,  and  letters,  Nos.  8  and  9,  produced 
therewith,  and  to  give  in  duplies,**  &c. 

This  interlocutor  was  adhered  to  on  1st  March  1826, 

**  reserving  to  the  defender  (Muir),  if  he  considers  that  Craw- 
ford is  entitled  to  prefer  anv  claim  against  him  with  reference 
to  the  matter  at  issue,  to  odl  that  individual,  as  well  as  the  trus- 
tee on  his  estate,  and  all  concerned,  in  an  action  of  moltiplepoind- 
ing  before  the  competent  Court.** 

Thereafter,  on  advising  a  report  by  tradesmeni  the 
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Sheriff  decerned  in  terms  of  the  libel,  under  dednc- 
tion  of  £2,  18.  6.,  and  found  Muir  liable  in  expenses. 
The  latter  baring  advocated,  the  Lord  Ordinary,  on 
13th  December  1832, 

*«  Finds  it  proved  that  the  advocator  entered  into  a  contract 
for  building  the  house  mentioned  in  the  pleadings  with  James 
Crawfurd,  mason  in  GIa<igovir,  and  that  Crawfurd  subsequently 
agreed  to  execute  the  alterations  which  were  made  on  the  ori- 
ginal plan :  Finds  it  proved  that  the  work  was  performed  by 
William  Anderson,  the  respondent :  Finds,  that  there  is  no  evi- 
dence  whether  the  respondent  performed  the  work  as  an  assignee 
to  Crawfurd's  contract,  or  by  virtue  of  a  sub-contract  or  agree- 
ment with  Anderson,  or  in  what  character,  or  upon  what  terms 
he  did  so  :  Finds,  that  the  respondent  has  produced  no  authority 
from  Crawfurd,  and  no  other  title  by  assignation,  diligence,  or 
otherwise,  to  pursue  for  and  discharge  the  sum  concluded  for  in 
the  libel ; — therefore,  advocates  the  cause ;  alters  the  interlocu- 
tor under  review,  sustains  the  objection  to  the  respondent's  title 
to  insist ;  assoilzies  and  decerns ;  finds  the  respondent  liable  in 
the  expenses  in  this  and  the  Inferior  Court,  and  remits  the  ac- 
counts thereof,  when  lodged,  to  the  auditor  to  tax,  and  report, — 
reserving  action  to  the  respondent  on  a  competent  and  valid 
title." 

Anderson  reclaimed : 

« 

Lord  Balgraif, — I  think  the  Lord  Ordinary  has  taken  a  view 
too  sfricti  juris  of  this  agreement,  which  I  look  upon  as  alto- 
gether a  hoiiajide  contract.  The  questions  as  to  the  amount  due, 
and  as  to  who  is  the  proper  party  to  get  payment,  are  separate 
and  distinct.  I  never  can  get  over  the  judgment  of  the  Lord 
Ordinary,  that  Anderson  did  the  work  which  is  proved  by  the 
whole  resgesta.  It  is  clear  from  the  letter  of  19th  April  1825, 
that  Anderson  was  more  than  an  ordinary  workman.  If  it  had 
been  alleged,  that  as  much  had  been  paid  to  both  together  as 
amounted  to  the  sum  claimed,  the  question  might  have  been 
different ;  but  there  is  no  such  allegation.  An  arrangement  for 
extra  work  was  gone  into,  which  threw  open  the  whole  original 
contract,  and  rendered  the  remit  by  the  Sheriff,  to  tradesmen  to 
inspect  the  works,  most  proper.  If  Muir  was  afraid  of  any  claim 
at  Crawfurd*s  instance,  be  should  have  called  him  into  the  field 
when  the  Sheriff  allowed  him  an  opportunity. 

Lonl  Craigie, — I  am  entirely  of  the  same  opinion.  There  is 
real  evidence  that  this  poor  man  alone  was  the  creditor.  Muir 
had  an  opportunity  given  him  to  have  called  Crawfurd,  but  be 
did  not. 

Lord  GiUies.—Thh  is  what  is  called  in  England  an  action 
on  the  case,  not  on  the  contract.  The  best  title  to  pursue  is 
the  admitted  fact  of  work  done. 

Lord  President  concurred  with  the  other  Judges. 

The  Court  pronounced  this  judgment : 

"  In  respect  that  the  work  was  performed  by  the  pursuer,  and 
that  no  demand  was  made  by  James  Crawfurd  or  by  his  trustee, 
nor  were  they  called  in  a  multiplepoinding.  Alter  the  interiocu- 
tor  reclaimed  against,  and  repel  the  objection  to  the  pursuer's 
title  to  insist;  find  him  entitled  to  the  expenses  incurred  by  him 
in  the  discussion  with  regard  to  the  title,  and  appoint  an  account 
thereof  to  be  put  in,  and  remit  to  the  auditor  to  tax,  and  report : 
Uuoad  ultra,  remit  to  the  Lord  Ordinary  to  proceed  with  the 
other  points  in  the  cause.** 

First  Divigion.^Lord  Ordinary.  Corehouse jtct,  Robert 

Thomson.— if tt.  Cuningharae.  —  Robert  Welsh,  8.8.C..  and 
James   Wilson,   W.S.,   Agents.  — Sir  R.    Dondas,   Clerk.- 

iS/A  February  1833. 

No.  186.— James  Duncan,  Trustee  on  the  Estate  of 
Richard  Scougall  &  Company,  Pursuer,  v.  Mrs 
Elizabeth  Houston  &  Others,  Defenders, 

ErB8!ire--Diligence— Caption— Bankrupt— rAtf  name  of  the 
debtor  in  the  will  of  a  caption  being  written  on  an  erasure,  the 
caption  it  not  legal  eokUnce  ^bankruptt^^  though  in  the  horn- 


ing, the  narrative  of  the  caption,  and  the  mesMnger^t  execution, 
the  name  be  correctly  written. 

The  company  of  Richard  Scoogall  and  Company, 
merchants  in  Leith,  consisted  of  three  partners,  Rich- 
ard Scoogall,  David  Bett,  and  David  Stead.  The 
two  former  resided  in  Leith.  Mr  Stead  resided  in 
London,  where  it  was  alleged,  but  not  admitted,  that 
he  carried  on  an  English  branch  of  the  same  business. 
The  Company  had  extensive  transactions  with  Mr 
James  Henry  Houston,  merchant  in  London,  to  whom, 
in  June  1814,  they  stood  indebted  to  the  extent  of 
about  £30,000.  About  this  period  an  assignment,  in 
the  English  form,  of  a  cargo  of  flax  and  staves,  on 
board  the  ship  Caroline,  was  agreed  to  be  granted  by 
Scougall  and  Company  to  Mr  Houston,  in  security  of 
sums  advanced  and  to  be  advanced.  The  assignment 
bore  date  14th  June  1814,  but  it  was  alleged  that  Mr 
Scougall  did  not  sign  it  till  towards  the  middle  of 
July.  Another  assignment,  in  similar  terms,  was 
granted,  of  cargoes  of  sugar  on  board  the  ships  Mary, 
Alexis  and  Jenny,  and  bore  date  12th  July  1814.  Mr 
Houston  alleged  that  he  made  large  additional  ad- 
vances  on  the  faith  of  these  securities ;  but  tliis  the 
pursuer  denied,  and  raised  an  action  of  reduction  of 
the  assignments  as  granted  in  security  of  a  prior  debt^ 
and  within  60  days  of  bankruptcy,— the  granters,  it 
bemg  alleged,  having  been  made  bankrupt  on  16th 
August  1814,  by  horning  and  caption,  and  messenger's 
execution  of  search,  directed  against  Richard  Scou- 
gall,  as  having  absconded.  It  appeared  that  the  horn- 
ing and  charge  thereon  were  in  all  respects  regular, 
but  that  in  the  Caption,  the  tvordd,  both  in  the  nar- 
rative  and  the  will,  which  are  printed  below  in  italics 
were  written  on  erasures.    The  caption  narrated : 

"  Whereas  it  is  humbly  meant  and  shown  to  us  by  our  lovite 
John  PaterHon,  caltendar-man  in  Olaagow,  That  upon  the  16th 
day  of  August  1814.  Richard  Scougall  and  Company,  merchaots 
in  Leith.  as  a  company,  and  Richard  Scougall,  mt^rchant  in 
Leith,  as  an  individual,  and  James  Brunton  and  Company,  mer- 
chants there,  as  a  company,  and  James  Brunton  amt  James 
Thomson,  merchants  in  Leith,  as  the  individuals  were  orderlv 
denounced  rebels,  and  put  to  the  bom,  by  virtue  of  letters  of 
homing  raised  and  executed  at  the  complainei's  instance  against 
them  tor  not  making  payment  to  him  of  the  principal  sum  of 
*764,  19.  4.  Sterling,  and  interest  thereof  since  the  same  be- 
rame  due  till  payment,  contained  in  a  bill  drawn  by  said  James 
Brunton  and  Company  upon,  and  accepted  by  said  Richard 
Scougall  and  Company,  dated  the  Slst  day  of  January  1814^ 
payable  to  Robert  Paterson,  merchant  in  Glasgow,  six  months 
alter  date,  which  bill  was,  by  the  said  Robert  Patcrson,  indor- 
sed,"  &c.,  as  therein  mentioned. 

The  will  of  the  caption  contained  a  warrant 

•'  to  pass  and  apprehend  the  said  Richard  Scougall,  James 
Brunton,  and  James  Thomson,  wherever  they  can  be  found, 
within  the  bounds  of  their  respective  jurisdictions ;  and  being  ao 
apprehended,  to  put  them  in  sure  ward.'*  &e.  **ayand  until  they 
fulfil  and  obey  the  command  and  charge  of  our  said  letters  of 
horning.'* 

The  messenger's  ezecntion  bore,  that 

"upon  the  16th  day  of  August  1814  years,  by  virtue  of  the 
within  letters  of  capUon  at  the  instance  of  the  therein  named  and 
designed  Jobn  Paterson,  complainer,  against  the  also  therein 
named  and  designed  Richard  Scougall,  as  an  individual  partner 
of  the  company  of  Richard  Scougall  and  Company,  merchants, 
Leith,  and  against  James  Branton  and  James  Thomson,  both 
also  therein  named  and  designed  as  individual  partners  of  tbe 
company  of  James  BrunloR  and  Conpany,  laerchBBts  in  Letih, 
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for  not  making  pajrment  to  the  said  oomplainer  of  the  principal  snm 
of  £764,  19.  4.  Sterling,  and  the  legal  interest  due  thereon,  con- 
twined  in  and  due  by  the  bill  within  specified,  I  David  Fraser, 
niefsenfrer  at-arms,  passed,  with  the  witnesses  after  named  and 
desipied,  to  the  dwelling-house,  orcupicd  and  possessed  by  the 
s^id  Richard  Scougall,  situated  in  St  John's  Place,  Leith ;  and 
there" 

searched,  &e.  for  the  said  Richard  Scougall,  bot  could 
not  find  him,  he  having  absconded. 

In  these  circumstances,  the  defender,  besides  stating 
rarions  other  pleas,  maintained,  that  the  caption  beinff 
Titiated  in  the  name  of  the  person  to  be  apprehended, 
formed  no  legal  warrant  for  incarceration,  and  no 
prooeeding  following  on  it  could  constitute  legal 
Bankruptcy. 

The  Lord  Ordinary  pronounced  the  following  in- 
terlocutor and  note : — 

'<  The  Lord  Ordinary  haying  considered  the  closed  record, 
and  heard  parties*  procurators,  and  thereafter  made  avizandum, 
and  considered  the  whole  process,  with  the  extract  from  the 
Register  of  Hornings  since  produced,  Finds,  that,  by  the  execu- 
tion of  search  produced,  the  company  of  Richard   Scougall  and 
Company  was,  ob  the  16th  August  1814s  rendered  legally  bank- 
nipt  in  terms  of  the  Act  1696:   Finds,  that  the  said  company 
of  Richard  Scougall  und  Company,  established  and  carrying  on 
their  trade  in  the  town  of  Leith,  was,  upon  that  event,  subject 
to  the  laws  of  Scotland  in  cases  of  bankruptcy  :   Finds,  that  all 
the  personal  funds  and  estate  belonging  to  the  said  Company  at 
the  date  of  their  bankruptcy,  became  thereafter  subject  to  the 
statutory  rules  of  the  law  of  Scotland  for  the  distribution  of  the 
esutes  of  bankrupts :   Finds,  that  all  transactions  entered  into 
by  the  s«id  Company  with  any  third  party,  contrary  to  the  pro- 
vl«ions  of  the  Statute  1696,  c.  5,  wherever  and  in  whatever  form 
such  tr«insactions  may  have  taken  place  or  been  completed,  are 
liable  to  reduction,  in  terms  of  the  said  Statute  1696 :   Finds, 
that  the  deed  of  assignment  bearing  date  the   lf2th  July  1814, 
called  for  and  produced,  in  so  far  as  it  bears  date  within  sixty 
days  preceding  the  notour  bankruptcy  of  the  said  Company,  is 
in'this  respect  within  the  provisions  of  the  said  Statute,  and  will 
be  liable  to  reduction,  in  case  it  nhall  appear  that  the  said  deed 
WHS  made  and  granted  in  satisfaction  or  security  of  a  prior  debt, 
according  to  the  evidence  adduced  and  the  rules  of  law  applicable 
to  snch  questions :   Finds,  that  it  being  averred  on  the  record, 
that  the  deed  of  assignment,  bearing  date  the   14th  June  1814, 
\na  not  truly  signed  by  all  the  parties  on  that  day,  but  that  the 
said  Richard  ScougiiU  did  not  subscribe  it  till  about  the  middle 
of  July  fallowing ;  and  farther,  that  the  said  deed  having  been 
executed  in  England,  and  according  to  the  forms  of  the  law  of 
England,  was  not  effectual  as  an  assignment  until  it  was  sub- 
scribed by  all  the  parties,  the  question,  whether  it  was  effectu- 
ally Qade  and  granted  within  or  before  the  commencement  of 
sixty  days  precedii^^  the  bankruptcy,  depends  partly  on  the 
matter  of  fact  as  to  the  time  when  Richard  Scougall  subscribed 
it,  and  partly  on  the  question  as  to  the  rule  of  the  law  of  Eng- 
land  on  that  point :   Finds,  that,   qnond  vttra,   the   question, 
whether  the  said  deeds,  or  either  of  them,  were  made  and  grant- 
ed in  contravention  of  the  provisions  of  the  Act  1696,  resolves 
iato  a  question  on  disputed  matters  of  fact,  which  must  be  de- 
termiaed  by  tbe  verdict  of  a  jury,  unless  the  parties  shall  agree 
upon  a  special  state  of  the  case  :  But,  before  further  answer, 
appoints  a  case  to  be  prepared  by  tbe  pursuer,  aud  communicated 
to  the  defenders,  for  the  opinion  of  English  counsel,  on  the  ques- 
tion. Whether,  by  the  law  of  England,  the  deed  of  assignment, 
bearing  the  date  of  the  14tb  June  1814,  was  an  effectual  deed  of 
aMigBmeiit  on  that  day,  sappesing  that  it  v^as  then  only  sub- 
scribed by  two  of  the  parties  thereto  ?  and  thereafter  appoints 
the  CMiAe  to  be  enrolled. — Note, — Tbe  question,  whether  Scou- 
gall and  Company  were  made  legally  bankrupt  on   the   16th 
August  18I4»   has  been  treated  as  involving  various  points. 
The  Lo«i  Ordinary  is  of  opiiiion  that  there  is  but  one  point  of 
difieaity.     CeMiioly  it  is  too  lats  to  msMtain,  that  a  trading 
cempany  caimot  be  nude  bankrupt  under  the  Act  1696;  and 
e4|ualiy  hopeless  to  allege,  that,  to  effect  this,  all  and  each  of  the 


partners  must  be  made  bankrupt, — that  being  in  very  many  cases 
impracticable.     The  principle  is,   that,  if  a  company  suffers  a 
partner  to  be  laid  under  ultimate  diligence  for  a  company  debt. 
It  thereby  publicly  confesses  inaolvency  as  a  company,  and  is 
justly  held  notour  bankrupt.     The  only  doubt,  therefore,  arises 
from  the  objection  to  the  legality  of  the  diligence  in  this  case. 
The  letters  of  caption  founded  on  (which  were  afterwards  the. 
ground  ofthe  sequestration)  have  tbe  name  of  *  Richard  Scougall' 
in  the  will  written  on  an  erasure,  in  connection  with  the  names 
of  the  other  persons  charged  ;  and  the  Lord  Ordinary  is  sensible 
of  the  difficulty  thereby  created.     The  case  of  Cowan  v.  Watt,- 
March  6,  18^,  whs  quoted  to  him.     That  was  a  case  of  a 
warrant  sub  meditaiione  fuga^  which,  being  an  extraordinary 
remedy,  liable  to  the  strictest  construction,  the  rule  adopted 
might  not  be  held  to  apply  to  cases  of  ordinary  diligence.     But 
the  only  question  tried  was,  whether  a  bill  of  suspension  and 
liberation  should  be  passed.    That  did  not  necessarily  determine 
the  illegality  of  the  warrant.     It  only  imported  that  there  wa» 
enough  of  doubt  to  render  it  just  to  liberate  the  prisoner.    Upon 
the  expede  letters,  the  warrant  might  still  have  been  found  legal,- 
after  full  discussion,  and  the  party  have  been  recommitted.     In 
the  present  case,  it  appears,  that,  in  narrating  the  letters  of  hom- 
ing, the  name  of  Richard  Scougall  and  Company,  and  of  Richard 
Scougall  as  an  individual,  are  distinctly  set  forth  as  the  parties 
charged,  without  any  erasure.     They  were  the  acceptors  of  the 
bill.     Tbe  other  parties  to  it  were  also  charged ;  and  there  is  an 
erasure  in  the  part  where  their  names  are  written.     But  this 
clearly  is  of  no  consequence.     Then,  after  a  full  narrative  of 
the  letters  of  homing,  the  warrant  or  will  is, '  to  pass  and  appre- 
hend the  said  ;*  and  the  names  *  Richard  Scougall,  James  Brun» 
ton,  and  James  Thomson,*  are  written  on  an  erasure.      The 
letters  of  caption  (signed  by  Mr  John   Russell,  W.  S.),  are 
dated  16th  August  1814,  and  the  execution  on  the  back  thereof 
is  of  the  same  date.     There  is  no  averment  on  the  record,  that 
the  writ  was  altered  after  passing  tbe  Signet,  and  no  ground  to 
suspect  any  fraudulent  purpose.     It  may  be  taken,  therefore,  as 
a  blunder,  very  inconsiderately  corrected  in  this  way,  before  the 
letters  were  issued.     Under  these  circumstances,  the  Lord  Ordi- 
nary, though  not  without  hesitation,  has  come  to  the  opinion,  that, 
as  the  first  part  of  the  letters  of  caption  shows,  beyond  all  doubt, 
that  they  were  meant  to  be  directed  against  Richard  Scougall, 
as  a  partner  of  the  Company,  and  as,  on  calling  for  the  letters 
of  horning,  he  finds,  from  the  extract,  that  they  and  the  execu-. 
tion  of  charge  did  precisely  warrant  the  caption,  as  it  now  stands, 
it  would  be  too  strong  to  hold,  that  the  execution  of  diligence 
(publicly  and  judicially  acted  on,  and  never  complained  of)  was 
rendered  void  and  null  by  this  fault  in  the  transcription  of  the> 
letters  of  caption.     It  was  argued  to  the  Lord  Ordinary,. and  he 
thinks  with  effect,  that,  if  the  will  had  stood  blank  in  the  names 
after  the  words  '  the  ttaid.'  or  had  borne  *  the  said  persons,'  or 
'  the  persons  above  designed,*  the  warrant  would  have  been  unex* 
ceptionable  ;  and  that,  in  substance,  the  case,  as  it  stands,  would 
be  the  same,  if  the  names  were  heX^pro  nois  teriptU,      The 
point,  however,  is  delicate  and  difficult,  in  so  far  as  it  might  in- 
volve a  question  of  personal  liberty.     Though  the  question  as 
to  tbe  law  of  England  is  a  question  of  fact,  it  seenis  to  be  proper 
to  have  it  settled  before  remitting  tbe  case  to  a  jury.      It  may 
perhaps  be  thought,  that  the  disputed  facts  might  be  extricated 
before  an  accountant ;  but  this  may  remain  for  consideration. 
His  report  would  be  a  special  case.'* 

Tbe  defenders  reclainaed,  and  pleaded, — ^The  pre-' 
samption  of  law,  where  there  is  an  erasure,  is,  that 
other  names  were  written  there  at  the  time  the  writ- 
ing^ was  signed, — it  being  presooied  that  nobody 
would  sign  a  deed  containing  an  erasure.  In  this 
view,  the  deed  is  held  to  be  a  writ  which  was 
never  signed  by  the  party  at  all.  Nothing  can  be' 
more  important,  than  that  the  right  name  should  be 
inserted  in  the  will  of  a  caption.  The  execution  can- 
not supply  the  defect,  because  the  messenger  would 
just  take  the  names  which  he  found  in  tbe  caption, 
although  they  were  written  on  an  erasure.  For  the  pur- 
suer It  was  answered — The  horning  is  admitted  to  be 
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correct.  Then,  in  the  caption,  there  is  no  erasure  of 
tlie  name  of  Richard  Scougall,  or  of  Richard  Scougall 
and  Company,  till  we  come  to  the  will.  The  erasure 
of  the' names  of  James  Brunton  and  James  Thomson 
has  nothing  to  do  with  the  question.  The  context  of 
the  caption  proves,  that  the  name  Richard  Scougall  in 
the  will,  was  the  correct  name  to  be  there  inserted. 
The  alteration  has  only  made  the  will  in  confornHty 
with  its  warrant.  Words  written  on  erasures  cannot 
be  held  m  aN  eases  pro  non  scriplis.  In  the  case  of  a 
deed,  it  is  a  statutory  requisite  that  the  witnesses  shall 
be  named  and  designed  in  the  testing  clause,  and 
therefore  an  erasure  in  that  part  of  the  deed  is  fatal ; 
but  in  the  case  of  a  sasine,  where  the  signature  of  the 
witnesses  is  enough,  and  they  ai*e  not  required  to  be 
named  and  designed  in  a  testing  clause,  it  has  been 
held  by  this  Court,  and  affirmed  on  appeal,  that  an 
erasure  in  the  sasine,  to  make  the  name  agreeable  to 
the  signature,  is  not  fatal.  Morton  v.  Hunters  &  Com- 
pany, 26th  November  1830;  House  of  Lords.  See 
akio  Morison  v.  Cauvin's  Trustees,  SOth  June  1829. — 
Farthei*,  supposing  the  name  (Richard  Scougall)  to  be 
held  pro  non  scriptU  in  the  will,  this  would  not  be 
fatal,  for  the  letters  give  the  name  correctly, — and  the 
will  IS  merely  an  authority  to  carry  the  letters  into 
effect,  and  could  apply  to  no  other  persons  than  those 
therein  namedr 

Lord  Bcigray. — When  I  looked  at  the  caption,  I  really  had 
veiy  great  doubtft  about  its  validity.  If  any  form  of  procedure 
be  important,  it  is  that  connected  with  personal  diligence.  I 
consider  a  step  of  diligence  to  be  an  actut  legilinus,  and  it  ought 
to  be  pure  from  beginning  to  end.  It  is  true,  that  in  the  narra~ 
tive  of  this  caption,  the  name  Richard  Scougall  is  correctly  in- 
serted ;  but  an  erasure  in  the  narrative  may  not  be  important ; 
and  I  believe  there  have  been  cases  in  which  such  an  erasure 
has  not  been  held  fatal,  if  the  will  was  correct.  When  the 
erasure  is  in  the  will,  however,  the  case  is  very  different.  The 
will  is  the  warrant  from  the  Crown,  which  the  messenger  is 
bound  to  follow,  whatever  be  the  narrative.  It  i«  the  will  that 
bears  the  signet  On  looking  at  this  will,  assuredly  M'e  must 
hold  the  name  Richard  Scougall  pro  non  scripio ;  and  if  so,  I 
would  be  glad  to  know  where  is  the  authority  to  the  messenger 
to  apprehend  any  human  being?  It  is  not  enough  to  say,  that 
the  narrative  of  the  caption  shows  that  the  homing  was  directed 
against  certain  persons.  A  homing  may  be  taken  out  against 
a  number  of  individuals,  and  the  creditor  may  choose  to  take  a 
caption  against  one  of  them  only.  The  erasure  here  is  an  et$en^ 
tiatibu*  of  the  caption,  and  therefore  it  cannot  be  supported. 
Suppose  a  suspension  bad  been  presented  by  Richard  Scougall, 
we  could  not  have  hesitated  a  moment  in  suspending  the 
letters. 

Lord  GUUes. — I  consider  this  question  as  a  very  important 
one,  but  I  confess  that  I  take  the  same  view  of  it  with  Lord 
Balgray.  No  person  is  to  be  deprived  of  his  personal  liberty 
without  the  strictest  attention  to  the  forms  of  law.  It  is  ai^ued, 
that  the  words  **  baid  persons**  would  have  been  sufficient  on 
the  will,  but  that  would  have  been  a  very  loose,  and  a  very  in- 
accurute  mode  of  expression.  But  be  this  as  it  may,  when  par* 
ties  are  named,  we  can  no  longer  take  that  general  description 
of  them  which  might  otherwise  have  been  enough.  The  ix>rd 
Ordinary  says  that  there  is  no  averment  that  the  writ  was  alter- 
ed after  being  sigiieted ;  but  what  is  the  presumption  of  law  ? 
Are  you  to  presume  that  such  a  writ  as  this  would  pass  the  Sig- 
net? Again,  there  are  other  parties  mentioned  in  the  narrative 
who  might  have  been  chaiiged.  Robert  Paterson  is  described 
us  a  part}r  liable  for  the  bill.  Who  can  tell  but  the  warrant  may 
have  originally  been  against  him  ?  Suppose  in  a  sasine,  tint  the 
narrative  is  of  a  disposition  in  favour  of  A.  B,,  and  then  heri- 
table state  and  sasine  is  said  to  have  been  given  to  C.  D.,  which 
name  is,  however,  erased,  und  A.  B.  inscrrted  in  its  place,  could 


such  a  sasine  be  sustained  ?  This  caption  is  invalid  on  the  same 
principles.  If  it  be  an  error  to  decide  in  this  way,  I  am  satistied 
it  is  the  safe  side  to  err  upon.  The  Court  have  gone  too  fur 
in' overlooking  such  blunders. 

Lord  Craigie. — I  am  of  the  opinion  delivered.  I  regret  that 
there  should  have  been  such  an  error,  but  if  there  be  a  writ  in 
which  accuracy  is  of  importance,  it  is  the  writ  in  question. 

Lord  Prendeni,'-'!  am  entirely  of  opinion  v^th  your  Lord- 
ships. I  cannot  conceive  a  more  dangerous  practice  than  that 
which  occurs  here.  Even  supposing  the  strict  rules  of  law  had 
been  relaxed  a  little  in  regard  to  sasines  or  other  writings  af- 
fecting patrimonial  rights,  it  would  be  impossible  to  do  so  with 
a  writ  which  has  all  the  efi^cts  of  a  criminal  warrant,  although 
for  a  civil  debt.  What  Lord  Balgray  says,  appears  to  rae  un- 
answerable. There  are  three  persons  named  in  the  narrative, 
but  the  creditor  may  have  obtained  a  warrant  of  imprisonment 
against  one  or  two  of  tbem  only.^  The  creditor  may  have  spe- 
cially wished  to  avoid  making  sume  one  of  them  bankrupt.  I 
have  no  conception  of  sanctioning  such  irregularities. 

The  Coon 

"  In  respect  that  the  caption  produced,  to  instruct  the  bank- 
ruptcy of  Richard  Scougall  &  Company,  is  not  legal  evidence  to 
be  received  of  the  requisites  of  the  Act  of  Parliament,  made  in 
the  year  1696,  c.  5,  libelled  on,  the  names  of  the  parties  mention- 
ed in  the  will,  being  written  on  an  erasure,  Alter  the  interlocutor 
of  the  Lord  Ordinary  reclaimed  against,  and  assoilzie  the  de- 
fenders from  the  conclusions  of  this  action,  and  decern ;  but 
find  no  expenses  due.*' 

First  Division. — Lord  Ordinary,  Aloncrdff.^-i/c/.  Jameson 
and  White. — JU,  Solicitor- General  (Cockburn,)  and  Penney. 
— Mowbray  and  Uovvden,  W.S.,  and  John  Court.  S.S.C, 
Agents.— 6.  Clerk [G.  J),} 


1  Slh  Februarjf  1833. 

No,  187. — Peter  Scott  &  John  Gifford,  Pursuers, 
v.  Mjlluk  &  KcR,  &  Others,  Defenders, 

Process — Caution — Expenses — Circumttances  in  toAirA,  after 
there  had  been  a  verdict  for  the  pursuer  by  a  Jury,  and  a  new  trial 
allowed^  the  Court  refused  to  ordtun  the  pursuer  to  find  caution 
for  expenses  in  the  cause  which  had  originated  in  the  Jidmirally 
Court,  and  was  alleged  to  be  a  maritime  cause,  but  in  which  no 
caution Jur  exjtenses  had  been  demanded  in  the  outset. 

In  this  case,  the  decision  on  a  bill  of  exceptions, 
presented  fur  the  pursuer,  Gifford,  is  reported  an/e. 
Vol.  V.  p.  94.  The  other  pursuer,  Scott,  had  obtain* 
ed  a  verdict  in  his  favour,  out  the  defenders  had  ob- 
tained an  order  for  a  new  trial.  No  notice  of  trial 
had,  however,  as  yet  been  given,  and  the  defenders 
now  presented  a  note  to  the  Court  to  have  the  pur- 
suer, Scott,  ordained  to  find  caution  fur  expenses,  on 
the  ground  that  the  original  action  had  been  a  mari- 
time cause  iu  the  Admiralty  Court,  which  had  come 
into  this  Court  by  a  reduction :  That  it  had  been 
omitted  to  ask  caution  in  the  outset,  which,  according 
to  the  practice  of  the  Admiralty  Court,  mast  have 
been  found,  if  required :  That,  supposinff'  the  cautioner 
had  died,  the  Court  would  have  ordered  new  caution- 
ers ;  and  the  defenders  could  not  be  in  a  less  favourable 
situation  than  if  there  had  been  a  cautioner  who  had 
died. 

Answered. — I.  This  was  originally  an  Admiralty, 
but  not  a  maritime  cause.  Jt  was  an  action  of  da- 
mages against  the  brokers,  which  might  have  been 
brought  in  this  Court,  and  that  was  the  reason  why 
caution  was  not  ordered. — 11.  Although  it  had  beea 
competent  to  demand  caution  at  the  outset,  such  de- 
mand could  not  afterwards  have  been  made  even  in 
the  Admiralty  Court,  at  least  not  without  special 
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caose  shown.^ — III.  This  case  is  now  in  the  Jury 
Coart,  in  which  such  a  demand  is  unknown ;  for  al- 
though that  Court  is  incorporated  with  the  Court  of 
Session,  separate  rolls  and  forms  of  procedure  are 
preserved. 

Rtptied. — I.  The  cause  was  clearly  maritime.  The 
action  was  in  the  form  of  an  action  of  damages,  but 
it  nras  founded  on  the  plea,  that  the  defenders  were 
boand  to  stand  insurers, — against  which  plea,  one  de- 
fence was,  deviation  frdra  the  voyage.  When  the 
caoiie  was  brought  here  by  reduction,  it  came  imme- 
diately into  the  Inner- House  as  a  maritime  cause.— 
11.  By  the  practice  of  the  Admiralty  Court,  caution 
might  be  demanded  at  any  time,  without  special  cause 
shown,  but  here  the  pursuer  is  admittedly  insolvent. 
—III.  The  Jury  Court  is  abolished,  and  the  juris- 
diction of  the  Admiralty  Court  has  been  tramtferred 
to  this  Court.  The  separate  rolls  are  merely  for  the 
conrenience  of  the  clerks. 

Lord  GiUies.~^J  think  this  is  not  a  msritime  cause ;  but,  inde- 
pendent of  that*  we  are  here  acting  as  the  Juiy  Court,  though 
io  the  Court  of  Session.  The  Act  says,  that  all  rules  and  re- 
gulations of  the  Jury-  Court  are  to  continue  to  be  observed  till 
altered.  Now,  could  this  demand  have  been  4nade  in  the  Jury 
Court  ?  I  never  heard  of  such  a  motion.  How  does  the  case 
stand  ?  There  is  a  verdict  for  (he  pursuer,  Scott,  from  whom 
nation  is  sought.  It  is  true  that  a  new  trial  has  been  allowed, 
bat  are  we,  in  the  meantime,  to  ordain  the  party  who  has  got 
the  ?erdict  to  find  caution  for  expenses,  which  he  cannot  do, 
and  thus  destroy  the  verdict  That  would  be  to  make  jury 
trial  a  mere  engine  of  oppression. 

The  Court  refused  the  motion  for  caution,  and 
foand  the  defenders  liable  in  the  expense  of  this  ap- 
pearance. They,  at  same  time,  applied  the  verdict 
against  Gifford,  and  decerned  accordingly. 

Defenders*  Authority. — Gillies  v.  Smith,  19tb  January  1832. 

First  Division. — AcL  Skene  and  Rtissell. — ^//.  Jameson 
and  Ivory. — Robertson  and  Bennett,  W.S.,  and  Campbell  and 
MDowall,  W.S.,  Agents.— Jury  Clerk.— [G.  D.] 

13M  February  lb33. 

No.  188. — Young  &  Company,  Raisers^  v.  Thomas 
Mansfield,  &c..  Claimants. 

Bond— Heritable — Delivery— Onerosity—  Provisions  to  Younger 
Children — Lisolveney — Statute  1621,  ch.  lb),  and  Statute 
1696,  ch.  5. — A  JtUher^  who  had  conwyed  his  estates  to  his  son, 
on  the  understanding  that  his  son  was  to  provide  a  certain  sum 
to  his  daughter,  htuing,  with  consent  of  his  ton,  )tr<mted  a  bond 
to  his  daughter  in  JuU  of  all  her  chinu,  and  wherein  the  son 
provided  out  of  his  lands  a  corresponding  annuity — the  son  be» 
ing  u^vent  at  the  time — the  deed  having,  without  a  clause  dis- 
pensing  unt&  delivery,  remained  in  the  Jalhet's  repositories, — he 
bating  thereafter  executed  a  general  settlement  infaobur  of  his 
daughter,  upon  the  narrative  of  the  above  conveyance  to  his  «of»— - 
the  father  having  died — the  son  beitig  bankrvpt  at  the  date  of 
the  death-^and  the  daughter  having  been  iirfeft  afterwards,  upon 
the  son  having  Irft  the  country^ Held,  that  the  provision  vms 
oRoxtus  against  the  creditors  on  the  se^ue^rated  estate  of  the  son. 

The  late  Dr  Charles  Stuart  (with  consent  of  his 
son  James)  granted,  4th  April  1816,  to  his  daughter, 
Elizabeth  Anne  Stuart,  in  full  of  all  her  legal  claims 
on  his  death,  an  heritable  bond  of  provision  for  £S00, 
payable  on  the  decease  of  the  Doctor,  and  James  there- 
in boond  himself  to  infeft  her  in  security  thereof,  in  an 
annual  rent  of  £40,  and  in  certain  lands  from  which 
it  was  to  be  uplifted.  James  was  then  quite  solvent. 
She  lived  in  fiamily  with  her  father,  who  kept  all  her 
papers,  and  who,  11th  April  1825,  executed  an  ad- 


ditional general  disposition  and  deed  of  settlement  in 
her  foyour,  over  and  above  her  other  provisions,  and 
proceeding  upon  the  narrative,  that  he  had  conveyed 
his  estates  in  Fife  to  James,  in  consideration  of  which 
the  latter  had  become  bound  to  pay  £800  to  each  of  the 
younger  children.  The  Doctor  died  28tli  May  1826. 
The  bond,  which  contained  no  clause  dispensing  with 
delivery,  was  found  in  his  repositories  after  his  death, 
and  was  delivered  to  Miss  Stuart  in  presence  of  James, 
who  was  then  insolvent.  He  paid  the  interest  after  hi# 
father  s  death,  till  he  left  Scotland  in  1828.  And  there* 
after,  13th  A'kigust  1828,  she  obtained  infeftment  on  her 
bond.  She  ranked  for  the  amount  on  her  brother's  per- 
sonal estate,  and  drew,  21st  August  1829,  £50, 13. 3.,—-' 
Is.  3d.  per  pound  on  her  debt.  The  raisers,  purchasers 
of  the  estate  of  James  in  Fife,  over  which  there  were 
several  other  securities,  brought  a  multiplepoinding 
in  1830, — wherein  Miss  Stuart  claimed,  pleading-^I: 
The  claimant  is  entitled  to  be  ranked  on  the  fund"  in 
medio,  primo  loco,  in  virtue  of  the  bond  and  sasine 
specHied  in  her  claim. — 11.  The  bond  is  not  reducible 
under  the  Statute  1621,  c.  18,  though  granted  to  a 
conjunct  person,  in  respect  Mr  James  Stuart  was  suN 
vent  at  the  date  of  the  said  bond,  and  for  several 
years  afterwards. — III.  The  infeftment  taken  upon 
the  said  bond,  before  the  bankruptcy  of  Mr  James 
Stuart,  is  valid  and  effectual,  and  completes  the  real 
right  in  the  person  of  the  claimant ;  and  the  said  in- 
feftment is  not  reducible  under  the  Statute  1696,  c.  5, 
though  taken  within  sixty  days  of  Mr  Stuart's  bank- 
ruptcy, in  respect  the  heritable  bond,  by  virtue  of 
which  it  was  taken,  was  not  granted  to  a  creditor  in 
security  or  satisfaction  of  a  prior  debt,  and  therefore 
does  not' fall  within  the  operation  of  the  said  Statute. 
— IV.  The  bond  in  question  being  a  morlis  catisa  deed, 
did  not  require  to  be  delivered  to  the  claimant,  in  or- 
der to  be  effectual.  But  having  been  recognised  by 
Mr  James  Stuart  as  a  delivered  deed,  and  having 
been  actually  delivered  to  the  claimant,  he  regularly 
paid  the  interest  which  fell  due  on  this  bond  after  his 
father  s  death.— V.  No  deduction  can  be  given  from 
the  amount  of  this  bond,  in  respect  of  any  funds  due 
or  payable  to  the  claimant  under  her  father's  general 
disposition  and  settlement,  in  respect  it  is  expressly 
declared  in  that  deed,  that  whatever  she  might  there- 
by recover,  should*  be  over  and  above  the  other  pro- 
visions made  for  her. 

Mansfield,  trustee  on  James  Stuart's  sequestrated 
estate,  also  claimed,  pleading — I.  As  the  bond,  (.if 
good  for  anything),  was  a  proper  debt  of  Dr  Stuart, 
there  must,  in  the  first  place,  be  imputed  in  pay- 
ment of  it,  the  funds  left  by  Dr  Stuart,  of  which  the 
claimant  took  possession  under  the  general  disposi- 
tion and  settlement  in  her  favour.  It  is  not  competent 
for  the  claimant  to  take  both  under  the  general  dis- 
position and  settlement,  and  under  the  bond,  which 
IS  expressly  declared — **  to  be  in  full  of  whatever  she 
can  ask  or  claim  through  the  death  of  the  late  Dr 
Stuart." — II.  The  absence  of  a  clause,  dispensing  with 
the  delivery  of  the  bond,  shows  that  it  was  not  to  b*"  ef- 
fectual, until  actually  delivered  to  Miss  Stuart.  The 
bond  could  not  be  effectually  delivered  without  the 
concurrence  of  Mr  James  Stuart,  and  by  him  it  never 
appears  to  have  been  delivered  to  the  claimant  until 
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28th  May  1826,  when  he  was  insolvent.— III.  Inde- 
pendently of  the  foregoing  pleas,  the  bond,  so  far  as 
regards  Mr  James  Stuart,  is  reducible  on  the  Statute 
1621,  c.  18,  as  being  granted  to  a  conjunct  and  con- 
fident person,  without  "  a  true,  just,  and  necessary 
cause  ;"  and  on  the  Statute  1695,  c.  5,  the  infeftment 
is  also  reducible,  in  respect  that  it  was  not  taken  till 
within  60  days  of  Mr  Stuart*s  bankruptcy ;  and  that 
the  bond  itself  was  granted  in  implement  of  a  prior 
obligation. 

**  The  Lord  Ordinary  (Ist  December  1832,)  having  resum- 
ed consideration  of  the  debate,  and  advised  the  process  ;  Finds, 
that  although  the  bond  be  considered,  tfuoad  James  Stuart,  as  a 
gratuitous  bond,  and  between  conjunct  and  confident  persons,  it 
IS  not  challengable  on  the  Act  1621,  at  the  instance  of  the  trus- 
tee on  the  estate  of  Mr  Stuart,  in  respect  he  does  not  allege 
that  he  is  trustee  for  any  creditor  prior  to  the  date  of  said  bond, 
and  that  he  does  not  undertake  to  prove,  that  at  the  time  of 
granting  it,  Mr  Stuart  was  insolvent :  Finds,  that  the  bond  is 
also  unchallengable  on  the  Act  1696,  because  it  is  not  a  disposi- 
tion  or  security  granted  in  favour  of  a  prior  creditor,  but  was  a 
novum  debiium  in  1816 ;  and  it  was  competent  for  the  creditor 
to  take  infeftment  upon  .it  at  the  time  she  did,  as  it  w^as  taken 
without  the  aid  of  any  new  act  or  intervention  of  the  bankrupt ; 
therefore  sustains  the  claim  of  Miss  Elizabeth  Anne  Stuart  to 
be  ranked  on  the  fund  in  medio ;  finds  expenses  due,  not  ex- 
ceeding, however,  the  amount  of  the  penalty  in  the  l)ond ;  al- 
lows an  account  thereof  to  be  given  in,  and  remits  to  the  auditor 
to  tax  the  same,  and  to  report*" 

Mansfield  reclaimed.     At  advising, 

Lord  GlenUe  thought  the  interlocutor  right,  even  if  the  pro* 
vision  had  been  entirely  gratuitous  on  the  part  of  James  Stuart. 
It  was  just  as  if  the  bond  had  been  taken  by  Dr  Stuart  from 
a  third  party  in  favour  of  his  daughter.  Delivery  to  him  was 
delivery  to  her.  So  the  matter  was  ended,  even  if  the  bond 
had  been  gratuitous  on  the  part  of  James.  But  it  was  impossible 
to  doubt  that  the  transaction  was  onerous.  Dr  Stuart  had  dis- 
poned  his  lands  to  James,  under  an  express  stipulation  that  he 
should  give  jC800  to  each  of  the  daughters.  It  was  not  alleged 
that  James  had  purchased  the  estate.'* 

The  Court  unanimously  adhered,  with  additional 
expenses. 

Second  Division.  —  Lord  Ordinary,  Medwyn. — For  Miss 
Stuart,  More. — For  Mansfield,  Skene,  Gr.  Speirs.-~John  Gib- 
ton,  Jun.,  W.S.,  and  J.  &  L.  Davidson  &  Syme,  W.S.,  Agents. 
—Mr  Thomson,  Clerk [2*.  C] 

OUTER  HOUSE. 

9th  February  1833. 

No*  189. — Charles  Stockdalb,  Pursuer^  v. 
Colonel  Spens  Be  Others^  Defenders. 

Process— Caution — Expenses — A  purtuer  havings  during  an 
aclton,  granted  a  disposition  omnium  bonomm,  under  the  Act  of 
Grace,  in  favour  of  the  drfender^-'Held,  that  fie  was  bound  to  Jink 
caution  for  expenses* 

The  pursner  brought  an  action  against  the  defen- 
ders, road  trustees,  concluding  for  payment  of  op- 
wards  of  £l50»  and  interest,  as  advanced  by  his 
author  for  the  repair  of  the  roads  under  the  trust,  and 
for  which  he  maintained  they  had  incurred  a  personal 
liability.  The  Lord  Ordinary  (Newton)  dismissed 
the  action,  in  respect  the  date  of  the  summons  was 
written  on  an  erasnre,  and  found  the  pursuer  liable 
in  expenses.  The  pursuer  then  brought  another  ac- 
tion, concluding  for  the  same  claim.  In  the  mean- 
time, the  defenders  extracted  the  decree  for  expenses, 
and  imprisoned  the  pursuer,   who  applied  tor  the 


benefit  of  the  Act  of  Grace,  and  obtained  aliment,  on 
granting  the  defenders  a  disposition  omnium  honorum. 
The  defenders  then  moved,  that  the  pursuer  should 
be  ordained  to  find  caution  in  the  second  action  he 
had  brought.  To  this  it  was  objected.  That  it  is  only 
where  the  party  is  denuded  of  his  right,  in  the  action 
in  favour  of  a  third  party,  that  he  is  under  an  obliga- 
tion to  find  caution.  This  obligation  is  subsidiary  to 
that  of  getting  the  trustee  to  sist  himself,  but  where 
the  trustee  is  himself  the  opposite  party  disputing  the 
claim,  it  would  be  absurd  to  call  on  him  to  sist  him- 
self against  himself.  The  defenders  are  the  pur^uer*s 
trustee,  vested  in  his  property,  and  he  is  entitled  to 
vindicate  it  without  finding  caution. 

Lord  Ordinary  (Medwyn)  repelled  this  objection, 
and  ordained  the  pursner  to  find  caution  within  )  4  day:*. 

Lords  Ordinary,  Newton  and  Medwyn. — Act,  J.  Ander-on. 
— Alt,  A.  Anderson. — X.  Spens,  W.S.,  and  Jobn  Ai'GIll, 
S.S.C,  Agents — B.  Clerk.— [•/•  ^'  -^-l 

COURT  OF  SESSION. 

INNER.  HO  USE. 


13/ A  February  1833. 

No.  190. — Archibald  T.  F.  Frasbr,  Advocator^  x\ 
Alexander  Mack  ay,  Respondent, 

Landlord  and  Tenant  —  Entail — Tack — Meliorations — Sche- 
dules—  Process — Competent  and  Omitted  —  A  proprietor 
having  let  two  farms,  one  entailed,  the  other  hnenfaitedj  in  one 
tack,  for  separate  rents,  pat/able  as  one,  with  a  provision  that  the 
tenant  W(u  to  be  indemnified  for  all  meliorations  executed  on  the 
houses,  ^c.,  vot  exceeding  three  years*  rent,  including  the  value 
of  the  houses,  ^c.  at  the  entrif,  as  ascertained  6y  certain  sche- 
dules in  a  ground  comprising — and  the  meliorations  having  been, 
all  executed  upon  the  unentailed  lands-'^-Held,  in  an  action  for 
them  by  the  tenant  at  the  ish  {in  which  the  schedules  were  uot 
produced  J,  That  the  stipulations  in  the  tack  rendered  it  unne^ 
cesxary  to  produce  the  schedults,  although  referred  to  in  the  tack  : 
That  the  rent  of  the  entaHed  latid  trat  to  be  taken  into  account 
along  with  that  of  the  unentailed,  in  estimating  the  meliorations 
on  the  latter  :  And  that  the  landlord,  having  throughout  neter 
distinctly  averred  that  there  were  no  meliorations,  and  havin% 
omitted  to  deny  them  where  a  denial  ought  to  have  ajypeared, 
was  not  entitled  to  a  proof  that  there  were  none. 

By  tack  in  1812,  the  late  Eraser  of  Lorat  let  to 
the  pursuer,  and  his  father  John  Mackay,  and  the 
longest  lirer,  two  farms  on  his  estate  for  19  years — 
at  the  respective  rents  of  £147  and  £25,  in  all  £172 
as  rent  for  the  first  four  years  from  Whitsunday  1811, 
and  £147  and  £65  for  the  other  15  years,  payable  in 
equal  moieties  of  £l06  at  Whitsunday  ana  Martin- 
mas. By  estimates,  the  value  of  the  houses,  &c.,  which 
the  tenants  were  bound  to  uphold,  was  fixed  at  £256  of 
ground  comprisement.     It  was  agreed, 

**  that  the  value  of  the  houses,  biggings  and  dykes  on  the  said 
lands  are,  as  contuined  in  three  schedules  and  estinoates,  signed 
by  the  parties  as  relstive  hereto,  and  amount  in  whole  to  the 
sum  of  £256,  1.  6.  Sterling  money.'* 

And  it  was  provided, 

'*  Whereas  it  is  expedient  to  meliorate  the  subjects  hereby  let, 
by  improving  the  dwelling-house,  and  by  other  biggings  and 
stone  dykes,  to  the  extent  of  three  years  of  the  foresaid  rent, 
including  the  amount  contained  in  the  said  schedules  as  ground 
comprisement,  it  is  hereby  agreed  that  tbe  said  John  Mnckay, 
senior,  and  Alexander  Mackay,  and  their  foresaids,  shall  be  al- 
lowed  to  lay  out  upon,  and  meliorate  the  sud  subjects,  to  the 
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extent  nf  three  yeam  of  the  foresaid  rent,  provided  that  the  suinfl 
ronuin4>d  in  the  said  8ohedule«i  or  eiitiinate«,  and  which  belong 
to  the  proprietor,  nhnW  be  taken  to  be  part  and  portion  of  the 
three  yeam*  rent  liefore  t^tipnlated,  declaring  that,  whatever  may 
he  the  value  or  amount  of  the  whole  housed,  buildings,  and 
intone  dyke«  on  the  preini<*es  at  the  expiry  of  this  lease,  the 
turkiiman  shall  only  Im*  entitled  to  receive  for  the  same,  to  the 
amount  of  the  raid  three  years*  rent  or  tack,  duty  stipulated  by 
this  tark,  or  so  much  less  as  the  same  shall  be  ascertained,  in 
manner  foresHid,  to  he  the  worth  and  value  of  the  said  houses, 
dvk>>!t  snd  indosures,  deductiog  always  therefrom  the  said  sum 
oi  .£236,  I.  6.,  being  the  amount  of  the  ground  comprisement.** 

Lovat  died  in  IS  1 5,  leavin|^  the  advocator  proprie- 
tor (if  A  bRrtarff,  and  also  of  the  entailed  lands  of 
LovHt,  within  which  the  smaller  farm  lay.  Varions 
imprnvements  on  the  dwelling  houses,  ^c.  of  the 
lirornr  fstrm  ivere  made  during  1812.  John  ^^ackay 
(lind  in  1821.  The  respondent  continued  to  possess 
till  18W,  when,  on  the  expiry  of  his  lease,  he  pro- 
|>o«e(l,  wftlioiit  success,  a  mntual  valuation,  and  there- 
after obtained  an  ex  parte  valuation  of  the  houses,  &c 
at  £095,  which  he  forwarded  to  the  advocator.  An 
fiiFi*r  of  an  extrajudicial  settlement  having  been  also 
(lerlineil,  the  reiftpondent  applied,  in  July  1830,  by  pe- 
tition tri  the  Sheriff,  to  have  the  houses,  &c.  judicially 
vahied.  Thifi  was  accordingly  done.  The  estimatea 
ralue  waa  £G35, — the  balance  claimed  by  the  respon- 
di'nt  £373.  After  a  second  attempt  at  arbitration,  as 
provided  by  the  tack,  the  respondent  brought  his  ac- 
tion before  the  Sheriff,  alleging  that  the  schedules 
above-mentioned  (which  were  never  produced,  and 
which  Fraster  maintained  to  be  the  only  admissible 
evidence  of  the  value  of  the  buildings  at  the  entry) 
were  in  the  hands  of  the  advocator.  The  latter  gave 
in  defences,  in  which  he  stated  incidentally: 

*'  The  defender  may  just  mention,  that,  according  to  his  in- 
formation, no  improvements  whatever  were  made  posterior  to 
the  period  referred  to,  and  that  he  does  not  therefore  consider 
him^^elf  liable  to  the  pursuer  in  any  sum  whatever  in  name  of 
meliomtiona.** 

But  he  no  where  more  specifically  denied  the  fact 
of  melioration««  having  been  made.  The  Sheriff,  9th 
1  Jet-ember  1831, 

"  Finds  the  pursuer  entitled  to  meliorations  to  the  extent  of 
three  years'  rent  of  the  subjects  let  to  him  and  his  father  by  the 
tack  in  prore«s :  Finds  that  the  extract  judicial  vahiation  pro- 
duced, is  evidence  of  the  extent  to  which  the  said  subjects  have 
been  melionited:  Finds,  tliat,  after  deduction  of  the  ground 
comprisement*  amounting  to  .£266,  1.  6.  Sterling,  and  of  £5, 
12a.  as  the  value  of  a  shepherd's  house  at  Portclair,  from  the 
«nm  of  X634,  19.  6.,  the  full  amount  of  the  judicial  valuation, 
there  remains  j£373,  6s.j  and  that  the  pursuer  is  entitled  to 
this  sum,  with  interest,  as  libelled  ;  therefore,  decerns  at  his  in- 
stance againiit  the  defender  accordingly :  Finds  the  pursuer  en- 
titled to  expenses.** 

Fraser  advoicated,  pleading,  inter  alia — I.  There  is 
no  proper  evidence  of  the  execution  of  such  improve- 
Tnents  as  warrants  the  claim  for  meliorations  now 
made. — II.  The  pursuer  is  not  entitled  to  take  the 
rent  of  both  farms  into  view,  in  estimating  what  he  is 
entitled  to  for  meliorations  upon  one  <»f  them. — III. 
The  pursner  has  not  proceeded  in  executing  the  im- 
provements, or  in  estimating  their  value,  according  to 
the  forms  prescribed  hv  the  lea$:e.  The  respondent 
pleaded,  inter  alia — I.  The  evidence  of  meli4»rations 
adduced  by  the  re«»pondent  in  the  Inferior  Court  was 
perfectly  sufficient  to  support  his  claim,  and  warrant 
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the  judgments  pronounced  in  the  Inferior  Court  in 
his  favour.^ — If.  According  to  the  express  provisions 
of  the  lease,  the  respondent  was  entitled  to  take  into 
view  the  whole  rent  stipulated  by  that  lease,  in  esti- 
mating what  he  was  entitled  to  for  meliorations.— >I  II. 
The  reitpondent,  both  in  executing  the  improvements, 
and  in  estimating  their  value,  has  proceeded  according 
to  law,  and  in  terms  of  the  lease. — ^IV.  The  lease 
itself  affords  sufficient  evidence,  and,  indeed,  the  best 
evidence  of  the  actual  value  of  the  buildings  and 
dykes,  &&,  at  the  commencement  of  the  lease. 

'  **  The  Lord  Ordinary  (29th  November  1882,)  having  heard 
parties*  procurators.  Repels  the  reasons  of  advocation ;  remits 
timptiriter  to  the  Sheriff,  and  decerns:  Finds  the  advocator 
liable  in  expenses,  and  remits  the  account  thereof,  when  lodged, 
to  the  auditor,  to  tax  the  same,  and  report.*' 

The  advocator  reclaimed,  contending,  iftter  alia^ 
that  he  had  sufficiently  denied,  or  was  at  liberty  still 
to  amplify  his  denial  of  the  fact  of  meliorations..  At 
advising. 

Lord  Meadoiifbank  observed,  that  Fraser  had  not  a  word  in  his 
whole  pleadings,  to  show  that  he  ever  seriously  contended  that 
there  were  no  meliorations.  The  most  that  he  said  was,  that 
the  respondent  was  entitled  merely  to  those  meliorations  which 
occurred  after  the  date  of  the  tack,  and  that  there  bad  been  nu 
such  improvements  to  any  materiiU  extent.  The  entry  was  at 
Whitsunday  J 81 1, — the  dote  of  the  tack,  January  1812.  It  was 
most  likely  that  ^400,  expended  upon  the  dwelling-house,  was 
laid  out  in  summer  181 1.  And  so  the  advocator  had  made  his 
denial  of  meliorations  suit  the  circumstances.  This  gentle- 
man was  evidently  perfectly  aware  of  all  that  passed.  And  the 
present  was  an  unjust  attempt  to  cut  the  tenant  out  of  bis 
meliorations  altogether. 

Lord  Cringietie  clearly  understood  "  the  foresaid  rent**  to  mean 
the  whole  rent  of  the  two  farms,  although  they  went  to  diiferenC 
heirs ;  and  the  **  premises**  to  mean  those  on  both  farms,  or  either 
of  them.  'J'hen,  as  to  the  valuation,  common  sense  pointed  at 
a  method  of  ascertaining  the  value.  **  In  manner  foresaid,** 
meant  just  the  way  in  which  the  schedules  had  been  prepared. 
The  respondent  had  asked  the  advocator  to  concur  in  a  valuation 
of  his  meliorations.  Now,  if  Fraser  had  really  believed  that 
there  had  been  no  meliorations,  what  should  he  have  then  said, 
but  this,  **  You  need  no  valuation,  for  nothing  waa  done.**  Hut 
no  such  statement  was  to  be  found.  Then  the  n  spondent  ap- 
plied to  the  Sheriff  for  a  valuation.  Again  Fraser  was  silent 
as  to  the  fact  that  there  had  been  no  meliorations.  'J'he  old 
house  had  been  already  valued  at  £256.  And  it  was  inherent 
in  the  nature  of  the  thing,  that  nn  application  to  hnve  meliora- 
tions valued,  contained  an  implied  averment  thst  they  had  been 
made.  Fraser  allowed  all  the  subsequent  proceedings  to  go  on. 
He  declined  an  offer  of  reference.  And  in  the  action,  when 
raised  against  him,  instead  of  placing  **  no  melioratioiiK"  Ht  the 
front  of  his  defence,  as  quite  conclusive,  be  merely  mentioned  it 
in  a  most  incidental  manner.  He  might  have  altered  his  record 
in  this  Court.  But  he  had  not  done  so.  And  now  he  i^ame 
foi'ward  with  an  offer  of  proof,  thut  there  were  no  nieliorations  ! 
The  agreement  in  the  tack  was  explicit.  It  did  not  signify 
although  the  schedules  had  been  burnt. 

Lord  GUntee  concurred.  The  tenant  was  jn<«t  to  get  the 
difference  between  the  two  values.  The  question  whether  there 
had  been  meliorations,  just  depended  on  the  question  whether 
the  houses  were  more  valuable.  He  did  not  say  that  the  tenant 
had  done  all  that  he  could  to  have  them  duly  valued.  And  if 
Fraser  had  come  forward  with  any  specific  objections  to  the 
valuation,  the  case  would  have  been  different.  But  he  bad  not 
done  so.  His  only  specific  objection  was,  that  the  rent  of  the  en- 
tailed farm  was  taken  along  with  that  of  the  other,  in  estimating 
the  meliorations  upon  the  latter.  Now,  he  might  have  a  rluim  of 
relief  against  the  iieir  of  entail.  But  he  was  the  undoubted  re- 
presentative of  the  granter  of  the  tack,  and  bound  by  its  terms. 

The  Loni  Justice- Cierk  concurred  entirely.  It  would  he  an 
egregious  abuse  to  allow  the  advocator  to  come  forward  at  tbia 
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Ute  stage,  and  ge^  what  be  asked.  He  had  never  fairly  met  the 
specific  averments  of  meliorations.  And  could  he  now  say,  "  I 
was  in  mala  fide  all  the  time,  but  will  now  show  that  there  were 
iioneV"  An  averment  of  meliorations  was  inherent  in  the  ap. 
plication  for  their  valuation.  And  could  it  be  gathered  from 
the  pleas,  that  the  advocator  denied  them  ?  As  to  the  construc- 
tion of  the  lease,  whatever  question  there  might  be  between  the 
heirs  of  the  two  estates,  the  Court  had  nothing  to  do  with  it  at 
present.  Besides,  it  was  aVerfed  that  the  improvements  had  all 
been  made  on  the  unentailed  lands. 

Tlie  Court  adhered,  with  additional  expenses. 

Authority  for  Advocator.— M*Craw,  7th  June  1828. 

Second  Division. »- Lord  Ordinary,  Medwyn /let.  Solicitor- 

General  (Cockburn),  Maitland. — jIU,  Dean  of  Faculty  (Hope). 
— ^'jneas  Macbean,  W.S.,  and  Mackenzie  &  Innes,  W.  S., 
Agents.— Mr  Rolland,  Clerk — [T.  C] 

ISth  February  1833. 

tC^o.  191. — James  Stephen,  Advocatory  v,  JoHi>r 

Raffen,  Respondent, 

Proof — Bill  of  Exchange — judicial  Declaration — Process — A 
defender,  in  an  action  of  repetition  of  the  contenti  of  a  bill,  having 
been  judicially  examined  tu  to  attother  relative  bill,  in  order  to 
clear  up  the  histoi^y  of  the  latter  /  and  having*  afier  stating  in 
his  defences  that  he  had  drawn  it,  deported  that  he  had  accepted 
it, — and  an  excerpt  from  the  Bank  hooks  bearing  that  he  had 
drawn  it — Held,  that  he  could  not  avail  himself  of  tlie  excerpt 
to  contreutict  his  own  detlaration. 

In  October  1830,  Raffen  raised  an  action  against 
Stephen,  before  the  Sheriff  of  Aberdeen,  stating,  That 
lie  had,  lOth  Apfil  1830,  accepted  a  bill,  drawn  upon 
him  by  Stephen,  for  £30  at  fotlr  months,  for  the  ac- 
commodation of  the  drawer,  as  appeared  by  a  letter 
from  Stephen  of  same  date :  That  lie  bad  been  charg- 
ed by  Burness  a  banker,  as  indorsee,  for  payment  of 
the  contents,  less  by  £5,  paid  by  Stephen  l6th  August 
1830:  That  Stephen  had  obtained  assignation  to  the 
bill  and  diligence,  and  by  caption  forced  him  to  grant 
bis  acceptance  at  one  month,  for  £32,  15.  6^.,-^and 
concluding  for  repetition  and  solatium.  Stephen  stat- 
ed, inter  alia^  in  defence,  That  anotlier  bill  for  £25 
had  been  granted  him  by  Raffen  at  three  months,  upon 
the  10th  of  May :  That  in  consequence  of  Raffen 's 
inability  to  retire  it  at  the  Bank,  he  had  done  so, 
and  destroyed  it :  That  he  had  also  paid  £5  of  the 
£30  bill, — which  two  sums  made  up  what  he  had  agreed 
to  advance  in  the  transaction,  viz.  £30:  That  the 
Bank  had  done  diligence  against  both  parties  for  the 
remaining  £25,  in  consequence  of  which  he  paid  it 
also,  and  to  that  extent  became  an  onerous  holder  of 
the  bill  for  £30.  Stephen  was  judicially  examined. 
And  on  the  16th  of  March  1831,  the  Sheriff 

**  having  considered  the  judicial  declaration  of  the  defender, 
observations  (hereon,  and  answers  thereto,  and  having  resumed 
consideration  of  the  closed  record,  finds  it  judicially  admitted, 
that  the  defender  suhscribed  the  letter  addressed  to  the  pursuer, 
dated  10th  April  1830 :  That  the  pursuer  got  no  value  for  the 
bill  sued  on  i  That  the  defender,  on  the  day  on  which  the  said 
bill  was  granted,  gave  his  acceptance  to  the  pursuer  for  j£25, 
payable  four  months  after  date :  Finds,  that  this  last  admission 
contradicts  the  statement  made  in  the  defences,  that  the  said 
i£25  bill  was  also  drawn  by  the  defender  upon,  and  accepted  by 
the  pursuer :  Finds  it  judicially  admitted,  that  the  £"25  bill 
Was  discounted,  and  that  the  defender  saw  the  pursuer  receive 
from  the  bank  agent  £'25,  less  the  discount :  Finds,  therefore, 
front  the  defender's  judicial  admissions,  that  be  was  true  debtor 
hi  the  said  £'lb  bill,  and  so  was  bound  to  retire  the  same  when 
it  fell  due,  and  that  he  is  not  entitlfcd  (o  set  the  contents  of  that 
bill  in  cuiiipensutioii  pf  the  bill  sfucd  on,  which,  as  is  proved  by 


the  letter  founded  op,  was  for  the  defender's  accomnaodation : 
Therefore,  repels  th^  defences,  decerns  against  the  defender  in 
terms  of  the  ^rst  conclusion  of  the  libel ;  and  having  heard  par- 
ties* procurators  on  the  second  conclusion,  decerns  also  against 
the  defender  for  ten  shillings  of  damage ;  finds  the  defender 
liable  in  expenses,  and  allows  sn  account  thereof  to  be  given  in 
and  taxed. — iVo/^.-^tt  caitnot  fail  to  be  noticed  that  the  mark- 
ing on  the  back  of  the  bill  contradicts  the  defender's  judicial  de- 
claration, that  he  did  not  get  notice  that  the  §aid  bill  was  un- 
paid for  weeks  after  it  fell  due." 

And  in  a  subsequent  note,— 

*'  It  appears  to  the  Sheri^  perfectly  clear,  tha^  the  £25  bill 
was  discounted  for  ^he  defender's  behoof,  as  Well  as  the  other, 
although  that  fact  was  not  known  to  the  bank  agent,  and  instead 
of  a  back  letter,  that  he  just  got  the  proceeds  banded  over  ro 
him  imniediately,  by  which  it  became  what,  ex  facie,  it  appeared 
to  be,  and  must  in  law  be  held  to  have  be^n,  a  document  against 
himself,  for  his  own  true  debt  (on  account  of  which  no  back 
letter  could  be  required),  and  which,  as  such,  he  destroyed,  after 
it  was  retired." 

Stephen  adrocated,  pleading,  inter  /i//a,— That  hav- 
ing inadvertently,  during  the  agitation  of  a  judi- 
ciaJ  examination,  failed  to  detect  the  mistake  of  call- 
ing him  the  acceptor,  instead  of  the  drawer  of  the 
bill  for  £25,  and  having  applied  for  the  correction  of 
that  mistake  as  soon  as  it  was  detected,  and  having 
then  offered  to  prove  the  mistake  by  the  books  of  the 
Bank  where  the  bill  had  been  discounted,  the  correc- 
tion of  that  mistake  ought  to  have  been  allowed. 

The  respondent  pleaded,  inter  alia^ — That  the  ad- 
vocator having  delioerately  admitted,  and  repeatedly 
stated,  throughout  the  whole  of  his  judicial  declara- 
tion,  that  he  was  acceptor  of  the  bill  for  £25,  could  not 
be  allowed  to  retract  that  statement,  by  calling  him- 
self the  drawer,  and  his  reference  on  that  subject  to 
the  Bank  books  was  incompetent ;  and  that,  from  the 
terms  of  the  advocator's  declaration,  as  well  as  from 
the  other  evidence  in  the  case,  it  must  be  held  that 
he  was  acceptor  of  that  bill. 

«  The  Lord  Ordinary  (27th  November  1832,)  having  con- 
sidered the  closed  record,  and  heard  counsel  thereon, — In  re- 
spect it  is  admitted  that  the  bill  for  ^30  was  for  the  accom- 
modation of  the  advocator,  and  in  respect  it  is  not  proved  that 
the  bill  for  £25  was  for  the  accommodation  of  the  respondent, 
Remits  the  cause  simpliciter  to  the  Sheriff,  and  decerns  ;  Find^ 
the  advocator  liable  in  expenses ;  allows  an  account  thereof  to 
be  given  in,  and  when  lodged,  remit^i  the  same  to  the  auditor,  to 
tax  and  report." 

The  advocator  reclaimed,  contending,  inter  alta, — 
That  his  judicial  admission  should  be  taken  as  a  whole, 
and  that  he  ought  to  be  allowed  to  prove  the  mistuke 
in  his  declaration.    At  advising, 

The  Lord  Ja slice- Clerk  observed,  that  the  excerpt  from  the 
Bank  books  exprc^ssly  bore,  that  the  bill  for  £^5  was  drawn  hy 
Stephen  upon  Ilaffen.  Yet  Stephen  declared  in  his  examina^ 
tion  that  be  had  given  his  acceptance  for  £'25r 

Lord  Mcvluwbank  thought  that  the  whole  question  was 
Whether  the  advocator  could  adduce  the  Bank  excerpt  against 
his  own  evidence  ? 

Lord  Glenlee  observed,  that  Stephen  had  been  examined  for 
the  very  purpose  of  clearing  up  the  particulars  as  to  this  £25 
bill. 

The  Court  refused  the  note,  with  additional  ex« 

penses. 

Authority  for  Advocator.— Gray  t>.  Munro,  l&OO. 

SecoJid  Division.— Lord  Ordinary,  Mackensie.— jfcf.  Mar. 
shall — Jtt,  R.  Thomson. — J.  P.  Bertram,  W.S.,  and  Jojtcph 
Booth,  W.S.,  i\ gents Mr  Thom&on,  Clerk.— [T.  C] 
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No.  129. — Mrs  C.  Melvine  or  Broww  and  llus' 
band.  Advocators^  v.  Mrs  H.  Spence  or  Irvine 
and  Husband,  and  W.  Watt  Bain,  Respondents. 

Process — Declarator — Res  Publicae; — Circumstances  in  which  a 
posseuorif  question^  between  two  parties  ctainiing  right  to  certain 
f*ortions  of  the  tea-shore^  sisttd  till  a  declarator  should  be  brought ; 
but  a  refatitfc  process  at  the  instance  of  tlte  l*rocurator-Jisc<d  of 
th€  Admiralty  Court  dismissed. 

On  3d  March  1829,  Mrs  Spence  or  Irvine,  and  Hn«- 
iiand,  presented  a  petition  to  the  Sheriff  of  Orkney, 
cetting  forth,  That  Mrs  Irvine  wa^  proprietor  of  a  te- 
nement of  booses  in  Strom ness,  ana  of  a 

•*  piece  of  waste  ground  or  beach,  lying  to  tbe  eastward  of  the 
foresaid  subjects,  extending  from  tbe  street  of  Stromness  down- 
wards or  eastwards,  totbe  lowest  ebb,** 

conform  to  fen-disposition,  dated  17th  Augnst  1826, 
.ajid  sasine  thereon  :  That  the  respondents!,  Mrs  Brown 
and  hasband,  had  lately  encroached  on  8<iid  piece  of 
wast«  ground  or  beach,  by  laying  down  stones  there- 
on for  the  purpose  of  building,  &c.,  and  therefore 
praying  for  an  interdict.  In  answer,  Mrs  Brown  and 
husband  maintained,  That  Mrs  Irvine  and  husband  had 
no  title  to  said  portion  of  the  beach  prior  to  1826 : 
That  iMrs  Brown  and  her  authors  had  possessed  the 
same  for  time  immemorial,  using  it  as  a  dock  for  a 
»loop,  and  at  other  times  letting  it  as  a  boats-noust  to 
fishermen ;  and  tliat  it  was  comprehended  in  the  ge- 
neral description  in  their  titles.  After  a  record  had 
been  closed,  the  Sheriff-substitute,  on  3d  August  1829, 
found  that  Mrs  Irvine  had  not  produced  any  titles  to 
the  piece  of  ground  in  dispute  prior  to  her  disposi- 
tion and  infeftment  in  1826: 

**  Finds,  therefore,  tbat  the  averments  of  the  possession  of  the 
petirioner's  author  being  unsupported  by  any  title,  that  the  sHine 
are  irrelevant ;  and  in  respect  the  respondents  aver  possession 
■upon  an  ex  facie  valid  title  produced  in  process,  sustains  the  ob- 
jectionn  to  the  petitioner's  title  to  insist  in  the  present  action, 
recals  the  interdict  granted  on  the  Sd  day  of  March  last,  and 
dismisses  the  action:  Fmds  the  respondents  entitled  to  ex- 
penses,** Stc. 

This  interlocutor  was  adhered  to  by  the  Sheriff- 
substitute,  and  afterwards  by  the  Sheriff.  On  lOth 
August  1829,  Mr  William  Watt  Bain,  who  had  act- 
ed  as  the  agent  of  Mrs  Irvine  and  husband  in  the 
above  process,  presented  an  application  in  his  own 
name  as  Procurator-fiscal  of  the  Admiralty  Court  of 
Orkney  and  Shetland,  to  the  Vice-Admiral,  setting 
forth,  that  a  part  of  the  sea-shore,  (the  same  %vhich  is 
above-mentioned)  known  by  the  name  of  *'  HelUhole," 
lying  vritbia  the  burgh  of  Stromness,  had  been 

for  time  immemorial  occupied  by  the  public  as  a  landing  place 
for  boats,  and  as  the  usual  station  at  which  a  great  number  of 
the  fishermen  of  Stromuess  dischar^  and  expose  their  fish  for 
Mile  ;  and  almost  every  other  part  of  the  shore  side  of  tbat  town 
being  now  built  upon,  and  occupied  hy  piers  and  quays,  it  has 
been  represented  to  the  petitioner  by  the  Bailies  and  several  of 
the  inhabitants  of  Stromness,  chat  it  will  be  very  beneficiul  for 
the  public  that  the  said  piece  of  shore,  and  the  beach  above  the 
same,  shall  be  preserved  open  for  the  purposes  before  mention- 
ed,  and  also  for  the  accommodation  of  the  boat- builders  in 
Stromness,  it  being  now  the  only  convenient  place  at  which 
boats  can  be  launched  from  several  of  the  building  yards  in  the 
town :  Tbat  John  Brown,  merchant  or  publican  in  Stromness, 
has  just  now  commenced  building  a  pier  or  other  erection  upon 
the  foresaid  piece  of  shore  below  high  .water  mark,  on  pretence 
that  it  is  a  pertinent  of  some  property  bclunging  to  Cecilia 


Melvine  his  wife,  which  pier  the  said  John  Brown  and  Cecilia 
Melvine  intend  to  run  out  into  the  sea.  in  such  a  manner  that 
the  access  to  the  said  shore  or  beach  of  Uellihole  will  be  com- 
pletely blocked  up,  to  the  great  damage  and  inconvenience  of 
the  public,  which  renders  the  present  application  necessary  ;** 

and  therefore  praying  for  an  interdict  against  Mr 
and  Mrs  Brown, 

'*  and  all  others,  his  Majesty's  lieges,  from  building  any  piers. 
Quays,  jetties,  or  other  works,  below  fiood-mark,  upon  the  said 
bench  or  shore  called  **  Hellihole,"  or  in  the  neighbourhood 
thereof,  whereby  the  free  access  of  the  public  thereto,  for  land- 
ing and  launching  bouts,  or  other  lawful  puiposes,  may  be  ob- 
structed or  impeded  in  any  way.** 

On  this  petition  interim  interdict  was  granted,  and 
th(*reafter  a  condescendence  was  ordered  ;  but  before 
any  thing  farther  had  been  done,  Mrs  Irvine  and  hus- 
band presented  an  advocation  of  the  process  between 
them  and  Mrs  Brown  and  husband,  and  the  latter  pre- 
sented an  advocation  ob  contingentiam  of  the  said  pro- 
cess at  the  instance  of  the  Procurator-fiscal.  These 
advocations  were  conjoined  ;  and  on  8th  December 
1832,  the  Lord  Ordinary  (Fnllerton) 

"  having  considered  the  closed  record ;  heard  coimsel  for  the 
parties ;  made  avizundum  with  the  detwte  and  whole  process, 
and  thereafter  called  the  cause;  remits  to  the  Sheriff,  with  in- 
structions to  alter  the  interlocutors  complained  of,  in  the  action 
between  Mrs  Spence  and  Mrs  Melvine  and  husband,  and  to  al- 
low these  parties,  and  the  Procurator-fiscal,  a  proof  of  the  re- 
spective averments  by  them  in  the  records,  and  thereafter  to  do 
farther  as  the  justice  of  the  cause  may  require ;  with  power  to 
determine  the  expenses  in  this  Court,  and  in  the  Inferior  Court, 
and  decerns/* 

Mrs  Brown  and  husband  reclaimed.  The  Court 
coHsidered  the  question  important  as  related  to  the 
sea  beach  at  Stromness,  which  appeared  to  have  been 
destroyed  by  a  series  of  encroachments,  and  that  it 
cotild  not  be  satisfactorily  determined  without  a  de- 
clarator,— but  that  this  question  would  be  properly 
determined  between  the  private  parties.  They  there- 
fore 

"  dismiss  the  application  to  the  Sheriff  of  Orkney  as  Vice- Ad- 
miral, at  the  instance  of  William  Watt  Bain,  Procurator-fiscal, 
brought  into  this  Court  by  advocation  ob  continf^eritiam ;  but 
find  no  expense  due  by  him  ;  and  guoad  ultra^  sist  this  process 
until  an  action  of  declarator  of  property  be  brought  and  con^ 
joined  therewith." 

First  Division. — Lord  Ordinary,  Fullerton.—- i^c/.  Dean  of 
Faculty  (  Hope)  X:  Cuiiinghame  ;  Peter  Crookfl,  W.S.,  Agent.— 
Jit,  Keuy  &  Marshall;  Charles  Spence,  S.S.C.,  and  Andrew 
Uill,  W.S.,  Agents.— Sir  K.  Dundas,  Clerk.— [G.  /).] 


\Mh  Fehruary  1833. 

No.  193. — DoKALD  M*PnAiL,  Pursucr  and  Sits* 
pender,  t\  James  Sutmeuland,  Defender  and  lie" 
spondcnt. 

Assignation — Bankrupt — Tdck — Possession — CircumsUtnces  in 
which  a  bund  and  assi:iuatton  of  a  bniUing  lease  in  sfcttriti/,  duly 
intimated  to  the  landlord f  and  fallowed  bt/  an  instrument  of  pot^ 
session— 'Found  pre fcralde  to  a  trust'Conveyance  fur  behoof  of  crc- 
diturSt  in  which  the  assignee  was  acknoidedged  to  be  a  creditor. 

On  5th  February  1830,  IJngh  Ross  entered  into  a 
building  lease  with  Mnjor  DufiF  of  Muirtown,  of  a 
piece  of  ground,  part  of  the  estate  of  Muirtown,  for 
*J9  years  after  Whitsunday  1827,  at  the  yearly  tack- 
duty  of  £5,  5s.  Sterling.  On  10th  and  12th  July 
iSliO,  Koss  granted  a  bond,  with  certain  caut4oners, 
to  the  pursuer,  for  £l50,  and  assigned  the  foresaid 
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lease  in  security.     The  bond  and  asstg'natton  was  inti- 
mated to  Major  DiifF  on  27th  April  1831.     On  6th 
Jane  1831,  a  notarial  instrumentof  reanisition  and  pos- 
session was  executed,  bearing  that  Fingh  Koss,  being 
required  to  remove  from  the  premises,  had  done  so, 
and  ceded  possession  to  the  pureuer,  by  locking  the 
doors,  and  delivering  the  keyn  to  his  agent,  &c.     On 
18th  Jnne  1831,  the  pnrsner  paid  the  tack-doty  to 
the  landlord,  from  Whitsunday  1830  to  Whitsunday 
1831,  and  obtained  a  receipt.     In  the  meantime,  on 
28th  April  1831,  a  trust-deed  was  granted  by  Ross, 
for  behoof  of  his  creditors,  in  favour  of  the  respondent, 
conveying  the  building  leaite,  and  his  whole  other  pro- 
perty, with  a  power  of  sale,  &c.     On  this  deed,  nn 
instrument  of  possession  was  the  same  day  execnted. 
In  the  list  of  creditors  enumerated  in  the  trust-deed, 
the  pursuer  was  entered  as  a  creditor.     On  31st  May 
.1831,  the  respondent  sold  Roah's  household  furniture, 
and  advertised  a  sale  of  the  building  lease  and  premises 
for  2d  July,  having  taken  down  a  ticket  which  the 
pursuer  had  previously  put  up,  advertising  the  house 
to  be  let.     The  pursuer  thereupon  presented  a  bill  of 
suspension  and  interdict,  and  obtained  an  interim  in- 
terdict on  28th  June  1831.     He  also  raised  an  actitm, 
to  have  it  found  and  declared  that  the  lease  ttooci 
validly  vested  in  the  pursuer's  person,  ay  and  nntii 
payment  of  his  debt,  and  that  the  defender  should  be 
ordained  to  desist  from  molesting  him  in  the  posses- 
sion of  the  subjects.     These  actions  were  conjoined, 
and  a  record  made  up.     The  pursuer  averred,  that 
he   had  obtained  actual   possessimi  of  the  subjects, 
which  he  had  retained  from  and  after  the  date  of  his 
instrument  of  possession.     In  answer  to  this  averment, 
the  respondent  stated,  that  Ross  had  been  allowed,  out 
of  charity,  to  retain  possession  of  the  subjects  subse- 
quent to  the  sale  of  his  furniture.     **  This  charitable 
indulgence,  however,  was  converted  by  Ross  into  an 
occasion  of  constructing,  if  possible,  an  illegal  and  im- 
proper preference  for  his  friend  the  pursuer."      The 
respondent  averred  collusion  between  Ross  and  the 
pursuer;  but  after  executing  a  diligence  Against  havers, 
this  averment  was  abandoned,  and  it  was  admitted 
that  the  pursuer's  debt  could  not  be  shown  to  be  fic- 
titious. 

The  Lord  Ordinary,  on  12th  September  1832, 

**  Tn  the  suspension  suspends  the  letters  »inipficitrr ;  nnd  in 
the  declarator  repels  the  defences ;  snd  finds,  decerns  and  de- 
clares, in  terms  of  the  libel :  Finds  the  suspender  and  pursuer 
entitled  to  expenses,  &c. — Xole.-^lt  is  not  now  allef^ed  by  the 
defender,  in  the  record,  that  the  ori^nal  transaction  between 
Ross  and  the  pursuer  was  collusire,  or  that  the  pursuer  was  not 
a  fair  and  onerous  creditor  to  the  amount  of  his  claim.  It  is 
proved  that  the  assignation  of  the  lease  by  Ross  to  the  pursuer 
was  long  previous  to  the  date  of  the  trust-deed  in  favour  of  the 
defender,  Sutherland,  and  that  it  was  intimated  to  the  landlord 
previous  to  the  intimation  of  the  trust-  deed.  The  whole  cause, 
therefore,  tarns  on  the  fact  of  possession.  In  the  circumstances 
of  the  case,  and  with  the  knowledge  which  it  is  proved  that  be 
had,  it  is  thought  that  the  trustee  ought  not  to  have  attempted 
to  attain  possession,  for  the  purpose  of  evacuating  the  pursuer's 
right ;  and  that  the  instrument  of  possession  which  be  has  taken, 
must  be  strictly  construed.  But  it  appears  from  that  instrument, 
that  although  possession  of  the  whole  property  was  demanded, 
possession  of  the  moveables  only  was  given,  and  the  trustee  al- 
lowed Ross  to  continue  in  the  natnnil  possession  of  the  house. 
On  the  other  hand,  the  pursuer  obtained  actual  possession, 


which  was  ceiled  to  him  by  Ross,  so  that,  in  every  respect,  bin 
right  seems  preferable.** 

The  respondent  reclaimed : 

T.ord  Bal^ray, — The  admission  of  the  pursuer's  debt  in  the 
trust-deed  tnkes  away  all  doubt  from  my  mind.  The  tnistiH; 
had  no  right  to  tflke  a  start,  to  cut  one  law-ful  creditor  out  of  his 
rights,  for  the  benefit  of  (he  rest. 

Lord  Gillien  agreed.  The  fact  of  the  pursuer's  possession  is 
not  seriously  denied.     It  is  virtually  admitted. 

Lmrd  J'reudetU  also  agreed. 

Lard  Craigie  had  some  doubt,  whether  an  inquiry  »hou1d  not 
be  made  into  the  nature  of  the  advance  made  by  the  pursuer,  as 
the  bond  was  granted  when  the  party  was  insolvent. 

The  Court  adhered. 

First  Division Lord  Ordinary,  Corehouse — Act.   Ham??. 

side* — jiti.  Rutberfurd  &  Macdougall A.  I).  FrastT,  W.S.. 

and  C.  F.  Davidson,  W.a,  Agents.— Mr  Bell,  Cleik [GJ).] 


14/A  February  1833. 

No.  194. — Robert  Dalton  Hutchinson  and  IMav- 
D  A  TORY,  Petitioners^  V.  Majou  John  Gordon,  He- 
spondent. 

Sequestration  of  Ijand  Estate.— Heritable  Creditor — Thr  Court 
refuted  io  tequeitrate  a  real  estate  w/iich  had  been  adprrtvu'd  /•> 
be  sold  by  an  heritabfe  creditor,  who  was  in  possessioM  in  virtue 
of  a  decree  of  maifls  arul  dufics,  allhoit^h  the  heir  apfdyin^  for 
sequestration  had  rai*ed  a  process  of  ranking  and  sale. 

The  petitioner  presented  an  application  to  the  Court, 
statinff.  That  his  late  father  died  in  1830,  possen^ed  of 
conaiderable  heritable   property   in    EkJinbnrgh   and 
Leith,  and  in  particular,  of  23  houses  or  flats  of  tene- 
ments, situated  in  different  places :     That  as  there 
were  heritable  securities  to  a  larg^e  amount  afFfi-tin^ 
the  property,  the  petitioner  had  entered  heir  to  his 
father  cum  beneficio  inventariiy  bnt  he  expected  that 
there  %vould  he  a  considerable  revei-sion  :    That  one 
of  the  heritable  creditors  had  lately  taken  steps,  with 
the  view  of  selling  the  portion  of  the  subjects  covered 
by  his  bond ;  and  in  order  to  prevent  the  estate  from 
being  dilnpidated  by  separate  proceedings  at  the  in- 
stance of  the  creditors,  the  petitioner  had  raided  a  pro- 
cess of  ranking  and  sale,  but  the  inducia  of  the  sum- 
mons had  not  yet  expired :     That  in  these  circum- 
stances, and  as  the  petitioner,  Mr  Hutchinson,  wsm 
absent  in  Norway,  the  present  application  was  made 
for  sequestration  of  the  estate,  and  appointment  of  a 
judicial  factor,  which  the  petitioners  praye<!  for  ac- 
cordingly.    Answers  to  this  petition  were  lodged  for 
Major  Gordon,  stating.  That  he  held  an  heritable  bond 
over  part  of  the  estate  for  £2000,  with  a  power  of 
sale,  in  virtue  of  which  he  had  advertised  the  snbjectt^ 
to  be  sold :  That  no  other  creditor  held  any  security 
over  this  part  of  the  estate,  but  it  was  an  insnflicieut 
security,  and  was  daily  falling  in  value :  That  the  re* 
spondent  was  in  possession  of  the  subjects  under  a 
decree  of  maills  and  duties ;  and  that  the  petitioner 
was  not  entitled  to  interfere  with  the  respondent  in 
the  legitimate  exercise  of  the  powers  contained  in  his 
bond. 

The  Court  were  clear  that  the  petitioner  was  not 
entitled  to  interfere  with  Major  Gordon's  possession, 
and  power  of  sale  under  his  bond,  and  they  therefore 

**  Refuse  the  desire  of  the  petition,  so  far  as  it  prays  for  sequel- 
tration  of  the  property  contained  in  the  bond  and  dii^posirion  to 
hino ;  find  the  respondent  entitled  to  the  expenses  incurred  by 
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bimin  opposing  tbe  sequestration  ;  appoint  an  account  thereof  to 
be  put  in,  and  remit  it  to  tbe  auditor,  to  tax  and  report ;  and  as 
to  tbe  remaining  part  of  the  heritable  property  belonging  to  tbe 
deceased  John  Hutchinson,  they  sequestrate  the  same,  and  ap- 
point Mr  Charles  Ferrier,  accouutaiit,  factor  thereon,  with  the 
u^ual  powers, — be  finding  caution  in  terms  of  the  Act  of  Sede- 
runt before  extract,  and  decern.** 

Respondent's  Authorities.— Berry  v.  Anderson,  17th  Decern- 
ber  \&2r2;  *2  S.  and  D.  97.  Simpson,  &c.,  v,  Graham, 25th  No- 
vember 1831 ;  10  S.  and  D.  66. 

First  Division. — jlet.  Graham  Bell;  William  Hunt,  W.S., 
A^m.—ifA.  Dean  of  Facalty  (Hope),  «iid  Penney;  Uobert 
Koy>  W.S.,  Agent.~Sir  R.  Dundas,  Uerk._[(;.  V.] 

15/A  February  1833. 
No.  195. — Edward  Ben  net  &  Others,  Petitioners, 
0.  Edward  Piper  &  Others,  Respondents. 

Process — Decree  by  Default — Statute,  4  Geo.  IV.  c.  151,  sec. 
IC— 7.  A  fMiriif  apiUtfing  under  the  Jcl,  4  Geo.  IV,  c.  151, 
fee,  16,  an  onljf  be  reported,  oh  pajfmenl  of  the  whole  previous 
txpftues, — //.  Oughi  such  an  applicatit»H  to  be  in  tke/orm  of  a 
l>etUioH.  or  a  rcdattning  note  f 

Mr  Piper  raiMed  an  action  of  redaction  and  damages 
against  the  petitioners,  in  which  tbe  Lord  Ordinarj^, 
on  27th  November  1832,  decerned  in  terms  of  the 
libel,  in  respect  the  petitioners  bad  failed  to  answer 
Mr  Piper's  condescendence.  A  reclaiming  note  against 
this  interlocutor  was,  on  the  last  of  the  reclaiming  days, 
printed, — marked  by  the  collector  of  the  fee-fund, — 
lodged  with,  and  marked  by,  the  clerk  of  Court, — copies 
distributed  to  the  Judges,  and  six  copies  put  into  tbe 
han(b  of  the  agent  for  the  other  party ;  but  was,  not- 
withstanding, refused  as  incompetent,  on  22d  Decem- 
ber 1832,  **'  not  having  been  boxed  in  terms  of  the 
Act  of  Sederunt."  The  petitioners  then  applied  to, 
and  obtained  leave  from,  the  Lord  Ordinary  to  put  in 
a  petition  to  be  reponed  under  the  Act,  4  Geo.  IV. 
c  151,  sec  16,  whicn  enacts : 

**  Provided  alwaya,  and  be  it  enacted,  that  if  tbe  reclaiming 
or  representing  dajrs  against  an  interlocutor  of  a  Lord  Ordinary, 
dudl,  from  miKtake  or  inadvertency,  have  expired,  it  shall  he 
competent,  with  the  leave  of  tbe  Lord  Ordinary,  to  submit  the 
Slid  interlocutor,  by  petition,  to  the  review  o\  the  Division  to 
which  the  said  Lord  Ordinary  belongs.  But  declaring  always, 
that  in  the  event  of  said  petition  beitig  presented,  the  petitioners 
sbaU  be  subjected  to  the  payment  of  the  expenses  previously  in- 
curred in  the  process  by  the  other  party.** 

The  present  petition  was  accordingly  presented,  nar- 
rating the  procedure,  and  setting  forth  the  grounds  on 
which  the  petitioners  conceived  themselves  entitled  to 
be  reponed,  on  payment  of  such  expenses  as  the  Court 
or  the  Lord  Ordinary  should  modify.  The  Court  ex- 
pressed a  doubt  as  to  whether  the  proper  form  was  not 
that  of  a  reclaiming  note,  instead  of  a  petition,  in  con- 
sequence of  which  the  title  was  altered  to  that  of  "  re- 
claiming note  or  petition."  Their  Lordships  also  held, 
that,  under  the  Act  of  Parliament,  the  petitioners  could 
only  be  reponed  on  paying  the  whole  previous  ex- 
penses,— and  they  remitted  to  the  Lord  Ordinary  to 
repone  tbe  petitioners,  on  that  condition  accordingly. 

First  Division. — Lord  Ordinary,  MoncreifT. — Act*  Maidment; 
John  Jameson,  S.S.C.,  Agent— y///.  Russell;  Greig  &  Mor» 
ton,  W.S.,  Agents,--Sir  W.  Scott,  Clerk.— [G\  D.] 

\bth  Fcbruaru  1833. 
No.  Id6. — Mrs  Lktitia  Ettles,  Advocator^  v. 
AiiTUUR  John  Robertson,  Resjmident. 
Bill  of  Exchange — Fretcription,   Sexennial — Stamp — Frocc&s 


^—Circumsfatfces  in  which  an  action  having  been  raised  for  the 
content*  of  a  bill  thirteen  year*  patt  due,  which  had  been  ac- 
knowledged in  a  voluntary  trust-deed,  and  in  various  f*ruceedi»gs 
p/  creditors,  and  which  was  discovered,  after  the  action  had  come 
into  this  Court  by  advocation,  to  be  written  on  a  wrong  stamjt-^ 
Held,  that  the  debt  was  sujjiciently  libelled  on,  independently  of 
the  bill ;  ani  the  plea  of  prescrqHion,  and  on  the  ttamp  laws, 
rejteUcd. 

On  27th  February  1816,  the  late  Masterton  Ro- 
bertson, Esq.  of  Inches,  granted  a  bill  to  the  advoca- 
tor's late  husband,  at  12  months,  for  £l45,  19.  44. 
Sterling.  He  was  also  addebted  to  the  advocator  in 
£35  on  an  open  account,  dated  29th  February  I8l6. 
in  tbe  end  of  that  year,  it  was  agreed  that  Masterton 
Robertson  should  execute  a  trust-deed  for  behoof  of 
his  creditors,  in  favour  of  Mr  David  Welsh,  W.S. ; 
and  with  this  view,  a  note  of  his  creditors  was  fur- 
nished to  Mr  Welsh,  in  which  the  said  bill  and  ba- 
lance of  account  were  eutered  as  due  to  the  advocator, 
making  together  £180,  19.  4^. ;  and  in  the  trust-deed, 
which  was  executed  on  10th  February  1817,  the  cu- 
mulo-  debt  was  entered  thus :  **  The  heirs  of  the  late 
John  Ettles,  Inverness,  £180,  19.  4~^.,''  meaning,  as 
was  alleged,  the  pursuer  as  his  widow,  and  his  chil- 
dren. A  deed  of  accession  was  signed  by,  or  on  be- 
half of  the  advocator  and  the  other  creditors,  and 
infeftment  passed  on  the  trust-deed  on  11th  Juno 
1817,  in  which  the  advocator's  debt  was  again  men- 
tioned as  above,  and  the  advocator  received  circulars 
to  attend  the  meetings  of  the  creditors,  and  mandates 
were  granted  by  her  for  that  purpose,  in  consequence 
of  which  ber  mandatory  attended  meetings  of  the  cre- 
ditors in  1818  and  181 9.  At  one  of  these  meetings, 
on  14th  June  1819,  it  was  agreed  that  all  open  ac- 
counts should  be  indorsed  to  one  individual,  and  de- 
cree of  constitution  and  adjudication  obtained.  De- 
creet of  constitution  was  accordingly  obtained  for  the 
open  accounts,  including  that  due  to  the  advocator ; 
and  these  accounts  were  paid  by  the  trustee  in  1822. 
Masterton  Robertson  died  in  October  1822.  Mr 
Welsh  renounced  the  trust  in  1825,  and  conveyed  the 
unsold  property  to  the  respondent  as  his  father's  heir, 
in  which  character  the  latter  made  up  titles  to  the 
lands.  In  March  1830,  the  advocator  raised  an  ac- 
tion for  the  foresaid  bill,  which  she  alleged  had  been 
allowed  to  remain  unpaid,  in  consequence  of  the  pro- 
ceedings under  the  trust.  The  summons  set  forth 
the  bill,  the  trust-deed  and  infeftment,  tbe  payment 
of  the  open  account,  the  death  of  Masterton  Robert-^ 
son,  the  renunciation  of  the  trust,  and  the  titles  made 
up  by  the  respondent.     It  then  subsumed : 

**  And  true  it  is,  and  of  verity,  that  tbe  said  Arthur  John 
Robertson,  defender,  as  heir  and  executor  foresaid,  and  as  other- 
wise representing  his  said  father  on  one  or  other  of  the  passive 
titles  known  in  law,  is  justly  addebted,  resting  and  owing  to 
tbe  pursuer,  tbe  fuircsaid  pruici)Nil  sum,  interest  thereof,  and 
expenses  incurred  tbereaiient  -,  and  that  aJ though  the  pursuer  has 
ol't  and  divers  times  desired  and  required  the  said  Arthur  John 
Robertson,  defender,  to  make  payment  to  her,  the  said  X^etitia 
Kttles,  pursuer,  of  the  foresaid  debt,  yet  be  refuses,  at  least 
postpones  and  delays  so  to  do,  unless  thereto  compelled:  There- 
t'oro,  the  said  Arthur  John  Robertson,  defender,  ns  beirand  exe*. 
cutor  foresaid,  and  as  otherways  representing  the  said  Masterton 
Robertson,  bis  father,  un  one  ur  other  of  tbe  passive  titles  known 
ill  law,  and  thereby  subjecting  himself  to  tbe  payment  of  all  his 
fatber'tt  just  and  lawful  debts,  and  particularly  the  aforesaid  debc 
duo  tu  the  purbuer  in  maimer  forcbaid,  ought  and  bhould  be  dc- 
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cerned  and  ordained,  by  decreet  of  me,  or  my  Substitute,  to  make 
payment  to  the  pursuer,  the  said  Mrs  Letilia  Ettles,  of  the  fore- 
wid  principal  bum  of  £145,  19.  4L  Sterling,  and  the  legal  in. 
reresc  thereof  since  the  same  fell  due,  and  in  time  coming  during 
the  not-payment,  contained  in  the  foresaid  bill,  trust-deed  and 
infeftment,  and  relative  deed  of  accession  and  renunciation,  and 
Tpconveyance,  all  above  narrated :  Item,  Of  the  sum  of  £4.  ICs. 
4d.  Sterling  of  charges  and  expenses  disbursed  and  incurred  by 
the  pun«uer  anent  the  foresaid  debt,  conform  to  a  particular  ac- 
count,'* &c. 

together  witli  expenses  of  process  and  dues  of  extract. 
In  defence,  the  respondent  pleaded  the  sexennial  pre- 
scription. A  record  having  been  closed,  the  Sheriff- 
«ubstitute,  on  IGth  July  1830,  sustained  the  plea  of 
prescription  ;  and  this  interlocutor  was  adhered  to  by 
the  Sheriff.  The  advocator  then  presented  a  bill  of 
advocation,  with  leave  of  the  Sheriff,  in  terms  of  50 
Geo.  III.  c.  12,  §  36,  and  pleaded— That  the  judg- 
ment  of  the  Sheriff  was  erroneons — I.  Because,  not 
only  from  the  expressed  purpose  of  the  trust-disposi- 
tion by  Masterton  Robertson  of  Inches,  but  also  from 
the  legal  effect  of  the  accession  of  his  creditors  to  that 
proceeding,  the  defender  is  barred  from  pleading  the 
sexennial  prescription  against  the  bill  produced  by 
the  complainer.— II.  Because,  at  any  rate,  by  virtue 
of  the  express  recognition  in  the  said  trust-disposition, 
and  in  the  infeftment  following  thereupon,  a  principal 
sum  of  £l80,  19.  4^.  is  admitted  to  be  owing  to  the 
heirs  of  the  late  John  Kttles,  or,  in  other  words,  to 
t4ie  complainer,  of  which  debt  £35  only  is  alleged  to 
have  been  paid. — III.  Because  the  debt  contained  in 
tlie  bill  per  £145,  19.  4^.  was  duly  intimated  and 
claimed  by  the  complainer  under  the  trust,  and  the 
same  was  not  only  not  disputed  by  any  of  the  credi- 
tt»rs,  but  was  substantially  admitted  oy  the  parties 
ein powered  to  act  on  behalf  of  Masterton  Robertson. 
The  respondent  gave  in  answers  to  this  bill  of  advo- 
cation, in  which  he  contended,  inter  alia^  that  the  re- 
cognition of  the  advocator's  debt  in  the  trust-deed 
was  neutralized  by  the  following  clause  : 

*'  Sepiimoi  It  is  farther  provided  and  declared,  that  the  men- 
tion of  the  sums  due  by  me  to  the  persons  before-named  in  the 
narrative  of  this  disposition,  shall  not  import  that  such  sums 
are  truly  due,  unless  they  shall  be  sufficiently  instructed ;  and 
that  it  shall  be  lawful  for  me,  or  the  said  trustees,  or  the  other 
creditors  themselves,  to  quarrel  the  same  hinc  inde  upon  any 
ground  of  law,  all  exceptions  competent  being  hereby  saved,  not 
only  against  the  original  grounds  of  debt,  but  also  against  all  dili- 
gence used,  or  additional  securities  obtained  by,  or  granted  to 
any  of  the  said  creditors,  or  otherwise,  as  accords  of  law ;  and  on 
the  other  hand,  the  accession  of  my  said  creditors  to  this  present 
tru<«t-right  shall  nuwnys  infer  an  acknowledgment  on  their  part, 
that  there  are  no  farther  sums  due  to  them  than  what  are  above 
stated  ;** 

and  the  respondent  pleaded — I.  As  tlie  present  bill  of 
advocation  sets  forth  no  objection  to  the  mode  of 
groof^  and  contains  no  compiaint  that  any  evidence 
tendered  by  the  complainer  has  been  excluded,  it  is 
not  competent  under  the  interlocutor  and  the  Statute, 
in-  virtue  of  which  it  has  been  presented. — II.  Inde- 
pendently of  the  plea  of  incompetency,  the  present 
action  is  untenable,  in  so  far  as  it  libels  on  a  prescrib- 
ed bill,  on  which  no  action  has  been  raised,  or  dili- 
gence done  within,  the  period  of  six  years  from  and 
after  the  term  of  payment. — III.  Supposing  it  com- 
petent, under  the  summons  in  the  present  action,  to 
obtain  a  decree  for  the  debt,  exclusively  of  the  bill| 


that  debt  cannot  be  legally  instructed*  except  by  the 
writ  or  oath  of  the  respondent,  or  his  predecessor, 
the  bill  libelled  on  being  laid  entirely  out  of  view. — 
IV.  The  complainer  being  the  alleged  creditor  in  the 
said  bill,  and  neither  her  name  nor  the  bill  being  men- 
tioned in  the  trust-deed,  or  in  any  other  writing  un- 
der the  hand  of  the  respondent,  or  his  predecessor, 
or  the  trustee,  the  trust-deed  cannot  be  legally  found- 
ed on  as  written  evidence  of  the  existence  of  the  debt 
in  the  bill. — V.  The  proceedings^  under  the  trust  do 
not  amount  to  written  evidence,  or  to  any  evidence 
whatever,  either  that  the  debt  contained  in  the  bill  is 
re»ting-owing,  or  that  it  wa»  ever  recognised  by  the 
truster,  or  by  any  other  person  authorised  to  act  for 
him. 

An  additional  plea  was  afterwards  stated^  to  the 
effect  that  the  bill  was  null,  as  being  written  on  a 
4s.  6d.,  instead  of  a  5s.  stamp. 

The  Lord  Ordinary  (Corehouse),  on  l8th  Decern* 
ber  1832,  pronounced  the  following  interlocutor  and 
note  :— 

<*  The  Lord  Ordinary  having  considered  the  dosed  record, 
productions,  and  whole  process ;  Advocates  the  cause  ;  alters  the 
interlocutor  of  the  Sheriff;  decerns  against  the  respondent  in 
terms  of  the  libel ;  finds  him  liable  in  the  expenses  incurred  in 
this  and  the  Inferior  Court;  and  remits  the  account  thereof, 
when  lodged,  to  the  auditor  to  tax,  and  to  report. — yote. — Li 
the  Inferior  Court,  the  only  objection  stated  against  the  claim 
of  the  advocator  was,  that  the  bill  by  which  the  debt  bad  been 
originally  constituted,  was  extinguished  by  the  sexennial  pre- 
scription. After  the  parties  came  to  discuss  the  reasons  of  ad« 
vocation  in  this  Court,  the  respondent  found  out  a  new  plea,  viz. 
that  the  bill  was  written  on  a  48.  6d.,  instead  of  a  5s.  stamp. 
£ither  of  these  objections  might  have  been  sufficient,  in  point 
of  form,  to  cast  the  action,  if  it  had  proceeded  exclusively  on 
the  bill.  But  that  is  not  the  case.  The  libel  narrates  a  variety 
of  documents  importing  a  recognition  of  the  debt,  and  concludes, 
not  merely  for  payment  of  the  bill,  but  of  the  debt  as  vouched 
by  those  documents.  On  the  merits,  it  is  enough  to  say,  that 
the  sum  now  claimed,  with  the  addition  of  another  sum  on  open 
account,  and  formerly  paid,  was  given  up  by  the  truster  in  the 
list  of  his  debts ; — that  it  was  .expressly  stated  to  be  due  in  the 
trust-deed  subscribed  by  him,  and  also  in  the  infeftment  taken 
upon  it  by  the  trustee ; — that  it  was  recognised  during  all  the 
proceedings  under  the  trust,  by  the  trustee  and  his  agents,  as  ap- 
pears from  the  minutes  of  the  creditors,  and  letters  produced ; 
— that  it  makes  part  of  the  sura  stated  as  unpaid  in  the  account- 
ant's report,  at  the  close  of  the  trust*  management  ;«-and  that 
it  is  again  mentioned  in  the  deed  of  reconveyance  in  favour  of 
the  respondent.  It  is  true  that  the  trust-deed  contains  the  usual 
clause  of  style,  reserving  right  to  the  truster,  the  trustee,  and 
the  creditors,  to  object  to  the  debts  as  therein  enuroemted.  But 
that  reservation  can  import  nothing  more  than  that  they  shall  be 
entitled  to  object  within  a  reasonable  time,  and  while  the  daim* 
ants  have  an  opportunity  of  proving  their  debts.  In  tins  case, 
no  objection  was  stated  by  the  truster  in  his  lifetime, — by  the 
trustee  or  the  creditors,  during  the  trust-management, — or  by 
the  respondent,  the  heir  and  representative  of  the  truster,  tiU 
this  action  wna  raised,  13  years  after  the  date  of  the  trust-deed. 
After  so  long  a  period,  duiing  which  the  advocator  was  inducted 
to  believe  that  her  debt,  as  ranked,  was  admitted,  and  after  the 
agent  for  the  trustee  had  expressly  written  to  her  that  it  was  suf- 
ficiently constituted,  the  Lord  Ordinary  holds,  that  the  respon- 
dent is  barred,  both  by  delay  and  by  personal  exception,  trooi 
sheltering  himself  under  the  clause  in  question.  This  plea  ia 
particularly  strong,  as  it  applies  to  the  defence  of  the  aexeunial 
prescription,  which  did  not  expire  till  five  years  after  the  date  of 
the  trust-deed,  to  which  the  advocator  acceded,  and  which  not 
only  recognised  the  debt,  but  stipulated  for  a  supersedere  of  dili- 
gence. But  it  is  no  less  applicable  to  the  defence  upon  the 
stamp  laws.     If  that  objection  had  been  stated  in  the  truster's 
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lifetime,  the  advocator  mif^ht  have  had  an  opportunity  of  con- 
sdUiting  the  debt,  if  not  by  other  documents,  at  IcHst  bya  re- 
ference to  bis  oath ;  an  opportunity  which  she  has  lost  in  conse- 
quence of  tltirteen  years  delay,  and  tbe  belief  wbi4i;h,  from  the 
eondnrt  of  the  parties,  $*he  was  warranted  to  entertain.  It  is 
said  that  the  bill  was  not  lod|(ed  with  the  trustee,  and  this  seems 
to  be  admitted ;  but  he  may  have  inspected  it  in  the  hands  of 
the  adrocator,  or  of  Maclrena^e,  or  his  partner,  who  acted  for 
her,  and  who  were  alto  agents  for  the  trustee.  At  any  rate,  it 
van  incumbent  on  the  truiitee  to  have  examined  the  document 
before  he  suffered  so  many  acts  of  recognition  to  take  place,  and 
that  during  a  period  of  so  many  years.  And  if  this  defence 
would  have  met  the  trustee,  acting  for  behoof  of  competing  cre- 
ditors, it  must  be  still  stronger  against  the  son  and  representative 
of  the  truster,  since  tiie  retrocession  of  the  trust-estate.  The 
ci«e  of  Crawford's  trustees  (25th  May  1827),  on  which  the  re- 
spondent relies,  in  so  far  as  it  is  applicable,  is  a  precedent  against 
him.  The  bill  there  was  found  prescribed  af^tiinst  certain  parties, 
whose  names  were  upon  it,  although  it  had  been  lodged  under 
the  sequestration  of  another  obligant,  bat  at  a  meeting  diiferent 
from  that  which  the  Statutie  requires,  and  not  in  the  hands  of 
the  trustee,  or  ^heriff-clerk,  as  directed.  But  with  regard  to 
the  bankrupt  himself,  with  whose  trustee,  under  a  private  trust, 
it  had  been  lod^red  and  recognised,  no  doubt  was  entertained  by 
the  Court  that  the  sexennial  prescription  was  barred." 

The  respondent  reclaimed.  Tlie  Court  were  o^ 
opinion  that  the  debt  was  sufficiently  libelled  on  as 
well  as  the  bill,  and  that  the  other  views  of  the  Lord 
Ordinary  were  also  well  founded,  and  they  therefore 

adhered. 

Arlvofator's  Authorities.— 2  BelPs  Com.  498,  9.  Coulter 
V.  Miirtin,  21st  June  1775;  Mor.  1601.  Campbell,  10th  May 
1707;  Mor.  1648.     Lindsay,  lOtb  May  1797;   Mor.  11,137. 

Respondent's   Authorities 12  Geo.    III.  c.  72;  23  Geo. 

HI.  c.  18,  sec.  55.  Thomson  on  Bills,  p.  681.  Laidlaw  v. 
Hamilton,  dlst  May  1826;  8.  and  D.  2  Bell's  Com.  491. 
Robertson  v.  Caerk,25th  May  1827,  F.  C. 

First  Division. — Lord  Ordinary,  Corebouse.— ^c/.  Dean  of 
Faculty  (Hope),  and  Macdougall;  T.  B.  Ferric,  W.S.,  Agent. 
—M.  Skene,  and  Wm.  Bell ;  Hugh  Maoaueiieu,  W*  S.>  Agen^. 
-Sir  R.  Dwvlaa,  Clerk.^LG.  /).] 

J  I  -  ^ 

15M  February  18SS. 

No.  197. — Mrs  K.  Sinton  or  Irvtne,  Purttuevy  c. 
Her  Husband,  Duncan  Irvinb,  Defender. 

Husband  and  Wife — Saevitia — Separation  a  mensa  ettoro — Be- 
missio  Injuriarum— Reconxnlement — Circumstances  in  which  a 
trife  was  heU  eniUUd  to  a  separation  a  mensa  et  toro,  and  to 
aliment. — //.  That  she  was  entitled  in  her  proof  to  lead  m- 
dence  cf  the  htuband^t  conduct  prior  and  posterior  to  a  reconci* 
Uaiion, 

The  pursuer  had  been  oiarried  for  35  years  to  the  de- 
fender, a  painter,  to  whom  she  had  six  children.  In 
1B29,  shebrought  an  action  of  separation  and  alimont 
against  him,  on  the  ground  of  maltreatment.  The  par* 
»uer  averred,  Tliat  the  defender  was  a  man  of  a  cross 
and  violent  temper :  That  she  lived  in  Perth  with  him 
prior  U>  1820,  when  he  deserted  and  left  her  desti- 
tute I  That  he  continually  abased  her,  and  twice  vio^ 
lently  a8saiiUe4  her,r^^once  in  thd  street,  for  which  he 
was  fined  by  the  police ;  and  oo  aJ>oth^r  occasion,  in 
the  house  of  a  neighbour. :  That  at  the  defender's  re- 
quest, and  promise  of  amendment,  the  pursuer  return- 
^  in  1B26  to  her  husband,  and  came  to  Edinburgh 
to  live  with  him ;  That  he  again  treated  her  unkind- 
ly, aod  used  opprobriooa  and  threatening  language 
towards  her,  and  often  resorted  to  personal  violence, 
«o  tbtt  the  pomiier  waa  forced,  from  fear  of  her  life, 
to  leave  hU  homw  on  2ilk  August  1829.    The  de^ 


fender  denied  the  averments  of  the  pursuer ;  but,  after 
condescendence  and  answers,  he  by  a  minute,  on  20th 
August  1 830,  abandoned  his  defence,  and  consented 
to  decree  of  separation,  on  the  question  of  aliment 
being  reserved.  A  proof  was  taken  in  P^rtb  ;  and  ^ 
number  of  witnesses  deponed  that  the  pursuer  ivas  a 
sober  and  industrious  woman :  That  she  had  beep  left 
destitute  by  her  husband,  and  when  attempting  to  re? 
turn  to  him,  had  been  horse- whipped  in  the  street,  and 
allowed  to  lie  in  an  out-house  on  shavings,  and  been 
supported  for  some  time  by  the  charity  of  the  neighn 
hours.  The  witnesses  in  Edinburgh  deponed  to  the 
good  conduct  of  the  pursuer  :  That  the  defender  was 
often  intoxicated :  That  he  threw  a  lamp  and  a  poker 
at  the  pursuer,  which,  however,  missed  bcr:  That  he 
threatened  to  send  her  to  a  madhouse  ;  and  that  the 
epithets  lie  usually  addressed  to  her  were,  '*  snuffy 
old  b— ch,"  and  "  d — d  et^rnal  w-^e."  The  defender 
adduced  several  witnesses  who  swore  to  his  good  con? 
diict,  and  the  quarrelsome  temper  of  the  pursuer. 

Lord  iMedwyn,  on  15th  December  1832,  pronounced 
this  interlocutor ; — > 

"  Finds  that  the  pursuer  has  failed  to  establish  facts  and  cir- 
cumstances sufficient  to  support  her  libel ;  therefore  sustaina 
the  defences,  assoilzies  the  defender,  and  decerns. — Nofe. — In 
this  case  the  proof  relates  to  two  periods  of  the  married  life  of 
these  parties, — while  they  lived  together  in  Perth,  and  subse- 
quently when  they  were  in  Edinburgh.  It  is  sufficiently  prove4 
that  the  defender  was  unmanly  enough  actually  to  horse-whip  the 
pursuer  in  the  public  street  of  Perth  on  one  occasion,  and  ha 
was  taken  before  the  Police  Court  there,  and  fined  for  the  as- 
sault This  was  in  1823.  It  appears  that  she  was  reduced  therp 
to  great  destitution,  by  being  turned  away  from  the  pursuer's 
house,  after  she  had  suffered  yery  harsh  treatment  from  him, 
both  as  to  her  food  aud  her  accommodation  for  sleeping.  There 
is  little  proof,  at  this  period,  of  any  further  actual  violence,  an4 
not  mjich  on  th^  part  of  the  defender,  to  explain  or  palliate  suc^ 
conduct  to  his  wife.  One  witness  does  speak  of  her  bad  temr 
per  losing  hjm  customers.  The  condescendence  and  answer9 
dp  not  seem  to  have  been  revised,  prpbj^bly  in  consequence  of 
the  miiiujte  of  19th  A"gusl  1830,  and  therefore  it  may  no^  bp 
competent  to  hold  the  statement  as  to  the  aliment  furnished  to 
her  at  this  time,  as  proved,  because  not  denied.  There  is  uq 
proof  brogght  to  support  this  statement,  but  the  presumption 
is  that  it  is  true,  otherwise  a  legal  claim  would  have  been  made 
upon  her  husband  for  i(.  However  this  may  be,  if  the  defen- 
der's conduct  had  continued  such  as  is  proved,  until  she  linally 
quitted  the  house,  there  would  have  been  little  doubt  of  her  title 
to  decree  in  this  action.  After  living  for  some  time  separate, 
they  lived  together  in  Edinburgh  m  1826.  No  objection  19 
made  to  the  defender's  treatment  of  the  pursuer  for  about  18 
months.  It  is  then  established  that  h^  used  many  abusive  terma 
of  reproach  to  her,  and  threatened  personal  violence  to  her,  buf 
there  is  no  proof  of  any  actual  bad  usage,  except  by  one  witness, 
that  he  threw  a  lamp  at  her,  and  at  another  time  »  poller,  pot 
hitting  her,  however,  with  either.  It  may  throw  some  discredit 
on  this  testimony,  that  the  last  circumstance  is  not  noticed  ig 
the  condescendence.  The  other  special  acts  metition^d  in  Arts. 
13,  14,  15,  17,  and  18 — in  fact  the  most  relevant  8tate|S)ents  in 
the  whole  c^e — arc  neither  proved,  nor  attempted  ^0  be  proyed. 
There  is  a  great  contrariety  of  ev^depce  ajnong  thp  witiiesses 
as  to  their  opinion  of  the  character  ai)d  temper  of  the  parties 
respectively.  The  pursuer  has  brought  many  witnessed,  who  say 
that  she  is  a  decent,  welUbehayed,  industrious,  pcaceuble  woman, 
and  that  her  husband  is  given  to  his  bottle,  quarrelsome,  and 
uses  her  badly  ;  while  the  defender,  on  his  part,  baa  adduced  as 
many,  and,  at  least,  as  respectable  witnesses,  to  prove  that  the 
defender  is  a  sober,  peaceable  man,  while  the  pursuer  was  of  « 
violent  temper,  addicted  to  liquor,  and  always  creating  disturb- 
ances. Perhaps '  the  defective  part  of  both  characters  m$iy  be 
the  most  correct  feature  of  this  melancholy  picture  ^  but  cpft 
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tainly,  on  more  than  one  occasion,  it  is  proved  that  the  pursuer 
raised  brawls  and  disturtiaiices  in  the  house  when  the  defender 
was  not  at  home,  and  therefore  could  not  be  to  bhune.  The 
abusive  names  given  to  her  is  no  doubt  very  offensive,  but  in 
the  cluss  of  society  to  which  the  parties  belong,  less  is  thought 
of  suf'h,  than  in  a  grade  of  society  where  the  manners  are  more 
poliitlied  and  refined.  It  is  remarkable  that  no  special  act  of 
niuldeatment  is  established  at  the  time  she  quitted  the  pur- 
suer*s  house,  on  24th  August  1829;  nothing  but  a  threat  even 
is  averred,  and  this  is  not  proved.  The  last  and  only  act  proved 
is  that  mentioned  in  Art.  16,  as  having  taken  place  in  October 
18t28,  and  this  can  never  justify  her  withdrawing  from  her  hus- 
band's house,  nearly  n  year  afterwards,  entitling  her  to  a  judicial 
separation,  and  to  claim  aliment  from  her  husband,  when,  so  far  . 
as  appears,  the  brawls  that  took  place  in  the  interval,  were 
owing  at  least  as  much  to  her  own  misconduct  as  to  that  of  the 
defender.  As  to  the  defender's  minute,  the  Lord  Ordinary  can- 
not hold  it  as  supplying  the  defect  in  the  proof.  It  contains  an 
acknowledgment  of  bis  guilt;  and  if  at  all  a  competent  step 
in  the  process,  it  was  recalled  whim  the  defender  attended  the 
proof.  In  a  consistorial  cause,  the  pursuer  is  always  required 
to  prove  the  ground  of  action,  otherwise  than  by  the  admission 
of  the  party  in  process.** 

The  pursuer  reclaimed.  At  advising,  the  defender 
pleaded — Tliat  the  proof  at  Perth  was  irrelevant.  It 
did  not  fall  within  the  summons.  Having  returned 
to  Edinburgh  and  lived  with  her  husband,  the  pre- 
vious part  of  their  married  life  could  not  be  taken 
into  view.  Her  return  must  be  held  as  forgiving, 
and  passing  from  all  former  ill  usage.  Nothing  but 
evidence  of  what  she  alleged  caused  her  to  leave  her 
husband  in  1  b29,  could  now  be  listened  to. 

The  Lord  Justice- Clerk  said,  there  was  very  little  law  in  the 
case.     It  was  a  question  of  fact     Were  there  grounds  for  a  se- 
paration ?     He  had  formed  an  opinion  diametrically  opposite  to 
that  of  the  Lord  Ordinary.     It  was  impossible  to  lay  the  hus- 
band's conduct  at  Perth  out  of  view.     The  pursuer  said  she 
could  not  live  with  him  there  from  his  cruel  treatment.     Facts 
to  establish  this  had  been  proved,  sufficient  to  have  enabled 
the  pursuer,  if  she  had  chosen,  to  have  obtained  a  judicial 
separation.     The  separation  there  was  voluntary.     Then,  on 
promise  of  better  behaviour  being  made  by  her  husband  (in 
which  she  was  disappointed),  she  returned  to  his  house  in  Edin- 
burgh.    The  summons  was  broad  enough,  and  relevant  to  take 
in  the  proof  at  Perth,  which  went  to  show  the  habits  and  tem- 
per of  the  defender.     The   Ordinary  says,  there  was  no  mal- 
treatment at  the  time  she  left  her  liusband*8  premises  in  Edin- 
burgh for  18  months.     He  doubted  the  relevancy  of  this  state- 
ment  One  of  the  witnesses,  Patenton,  speaks  to  ill  usage  of  the 
pursuer  by  the  defender  in  April  1829.    She  left  in  August  that 
year ;— >and  a  servant  girl  who  Was  with  them,  speaks  to  ill  usage 
during  two  years,  previous  to  the  31  st  December  1828,  that  she 
served  them.     Here  he  and  the  Lord  Ordinary  were  at  issue. 
It  had  also  been  proved  that  the  defender  ordered  his  son  to  turn 
his  mother  out  of  the  house.  The  Jirst  witness  who  spoke  for 
the  defender  was  the  woman  Cowan,  who  was  a  servant  with 
the  parties  from  May  to  Martinmas  1829,  who  was  reminded  by 
the  commissary  examinator  not  to  previiricate,  and  was  proved 
to  have  been  tippling  with  the  defender  in  a  public  house.     The 
sefiotid  witnesss  was  the  said  publican,  to  prove  that  the  defender 
was  of  sober  Imbiu.     He  thought  the  Lord  Ordinary's  judgment 
must  be  altered. 

Lord  Meafiowbatik  was  of  the  same  opinion.  He  thought  the 
case  important  to  the  country.  It  involved  the  decency  and 
propriety  of  the  conduct  of  the  lower  ranks.  If  the  Court 
should  countenance  the  return  of  the  pursuer  to  the  defendei's 
house,  it  might  hmd  to  crimes.  There  was  a  great  responsibility 
upon  their  Lordsbii:^  He  differed  in  opinion  from  the  Lord 
Ordinary,  beginning  at  the  first  hue  of  his  note,  and  ending 
with  the  last.  The  proof  ought  not  to  be  divided  into  two 
periods.  The  character  of  the  woman,  as  proved  by  her  re-' 
i>l>ectable  neighbours,  was  decent,  sober,  and  industrious  ;  that 
of  the  husband  wasi  the    reverse.      The  defeudci  a  conduct 


exhibited  a  degree  of  brutality  almost  unparalleled.  In  Perth, 
he  left  her  to  sleep  in  an  open  passage  on  shaviogs,  without  food 
or  raiment.  Then  it  was  proved  that  he  assaulted,  knocked  her 
down,  and  kicked  her  in  Rennie's  house,  in  February  XSiA ;  and 
thereafter  horse- whipped  her  on  the  street  A  lamp,  a  poker  and 
coals,  had  been  proved  to  have  been  thrown  at  her  by  the  de- 
fender. It  was  nothing  to  the  purpose  that  they  did  not  strike 
her.  The  epithets  used  to  the  pursuer  amounted  to  s^oitia. 
He  should  have  proved  that  the  wife  was  the  cause  of  the  up- 
roars and  noise  of  which  he  8|ieaks.  It  was  more  likely  it  pro- 
ceeded from  his  children,  whom  he  had  educated  in  continual 
disrespect  of  their  mother,  and  even  oMered  the  son  to  turn  her 
out  of  doors,  whose  answer  was,  that  the  dog  would  not  let  him. 
It  had  more  respect  for  her  tluui  her  husband  or  son.  If  site 
were  compelled  to  return  to  her  husband,  and  were  murdered, 
the  Court  would  be  highly  responsible. 

Lord  Glmlee  concurred.  The  transactions  at  Perth  must  be 
taken  into  consideration.  They  were  sufficient,  jjer  se,  to  have 
warranted  separation  there.  The  question  is  always,  uii  the 
whole  period  of  the  life  of  the  married  parties,  is  there  suthcicnt 
evidence  to  show,  that,  from  the  conduct  and  habits  of  the  de- 
fender, there  is  danger  to  life  from  personal  violence?  The  evi- 
dence, before  and  after  the  voluntary  separation,  were  concIuMvc 
of  the  question. 

Lonl  Cringletie  was  now  of  the  same  opinion,  though  at  one 
time  he  entertained  doubts  on  the  subject 

The  Court  pronounced  this  interlocutor : 

"  Alter  the  interlocutor  submitted  to  review :  Find  tbe  pursuer 
entitled  to  decree  of  separation  a  menta  ei  toro  from  her  hus»- 
band,  and  to  separate  aliment,  upon  the  grounds  libelled  and 
proved:  To  this  effect,  hoc  ttaiUt  decern,  and  remit  to  the 
Lord  Ordinary  to  proceed  accordingly,  and  modify  a  sepaiate 
aliment  to  the  pursuer,  and  find  her  entitled  to  ex{>enses  of  pro- 
cess, both  in  the  Inner  and  Outer- House,  and  of  the  proof." 

Pursuer's  Authority.—Shand  v.  Shand,  28th  February  ISiil; 
Scot  Jur.  IV.  p.  600. 

Second  Division. — Lord  Ordinary,  Medwyn. — jIcU  Mait- 
land,  and  G.  G.  Bell. — Alt.  Dean  of  Faculty  (  Hope) — Si-ott 
&  Rymer,  and  James  Meikle,  Solicitors,  Agents. — Mr  Fer- 
guson, Clerk.— [J.  r.  H.] 

1 5th  Februartf  1833. 

No.  198. — ^Jambs  Watt,  Pursuer^  v.  Juun 
Baownimg,  Defender, 

Process— Act  of  .Sederunt,  1  Ith  July  1829,  sec.  79.— -^n  inier- 
locator  having  been  prououticed  on  dlh  JJtfcefuber,  inter  alia, 
declaring  the  line  of  conduct  the  Lord  Ordittarjf  meant  to  pur^mt^ 
if  a  certain  paffment  teere  not  paid  within  ten  dajfs  ;  awl  hit  L'^rd" 
ship  having f  on  the  "JOth  December,  decerned  in  terms  of  the  liM — 
Held,  that  a  reclaiming  note  against  these  intertocutorst  l'>d^c  I 
on  the  Jirst  sederunt  day  after  the  Christmas  recess,  did  not 
prevent  the  former^  but  ontif  Uie  latter  interlocutor  from  becoming 
fnal» 

This  was  an  action  of  declarator  of  irritancy  and 
removing.  On  the  5th  December  1832,  Lord  Med- 
wyn pronoiinced  an  interlocutor,  embracing  a  variety 
of  findings,  and  concluding  in  these  terms: — 

**  But  before  proceeding  to  declare  that  the  irritancy  is  incurred, 
and  to  decern  in  the  removing,  appoints  the  cause  to  be  called 
ten  days  hence,  to  give  tbe  defender  an  opportunity  of  offering 
to  make  |>ayinent  of  the  above  rents  at  the  bar, — reserving  tu 
the  pursuer  to  question  the  defender's  right  to  purge  the  irriuncy 
by  such  payment,  with  certification  that  if  payment  is  not  then 
made,  decree  of  irritancy  aud  removing  will  be  pronounced  in 
terms  of  the  libel. ** 

On  the  20th  December,  his  Lordship,  in  respect 
payment  had  not  been  made  in  terms  of  his  interlocu- 
tor of  the  5th,  deceHied  in  terms  of  the  oondusions 
of  the  libel.  The  Court  rose  on  the  >^d  December 
1832,  aud  the  3d  January  1833  was  fixed  a»  the  box- 
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diy  in  the  Chri(stma9  recess.  A  reclaiming  note  was 
lodged,  pni]nng  for  the  recal  of  these  interlocutors,  on 
the  first  sederunt  day  in  January  after  the  recess.  At 
adrising,  it  was  objected  for  the  pursuer,  Tliat  the  first 
iuterlocutor  was  final,  as  no  reclaiming  note  had  keen 
lodged  against  it  at  the  box-day,  in  terms  of  the  79tk 
section  of  the  Act  of  Sederunt,  which  enacts, 

**  That  where  the  twenty-one  duys  allowed  by  the  Statute  for 
presenting  a  note  reclaiming  against  an  interlocutor  of  a  Lord 
Ordinary  in  the  Outer- Hqiitfe  expire  during  vacation  or  receM, 
the  ret*)aiining  days  conlinue  open  till  the  first  box-da^  in  the 
viuMiiun ;  or  if  tbey  expire  during  the  recess,  the  reclaiming  days 
sIuU  conduue  open  till  the  box-day  in  the  recess;  or  if  they  ex- 
pire after  the  bi>x.day  in  the  recess,  tbey  shall  continue  open  till 
the  first  sederuut-day  after  the  recess.'* 

The  Court  sustained  the  objection,  and  adhered  to 
the  second  interlocutor. 

Secfmd  Division. — Lord  Ordinary,  Medwyn.— ylcl.  Jameson 
ind  Nejves. — M.  Cuiiingbame  and  M*Neill.  — Campliell  Jk 
M<4cdo\viiil,  and  F.  Hamilton,  W.S.,  Agents. — Mr  RuUand, 
Clerk.— IJ.  PT.  H,} 

\6lh  February  1833. 
No.  199. — ANuitriw  Moefat,  Pursuer^  v.  His 

CUEDITURS. 

Cesaio  Bonomm — A  dtblor  havinff  been  liberated  on  a  nick  bill, 
after  an  imprison ment  of  iwo  hour* ;  and  katfing  afierwar/Sf  at 
the  ttisfance  of  i¥fo  mttnthty  returned  to  Jail  fir  on  hour,  and 
ben  lUkntted  with  content  of  the  incarcerating  cretiUn' •— Found 
nUitUd  to  punue  a  cessio  bonorum. 

Moffat  was  incarcerated  in  the  jail  of  Canon^ate  on 
2*id  October  1832,  for  a  debt  of  £i,  and  liberated 
same  day  on  a  sick  bill.  On  2l8t  L)ec4*nil>f^r  1832, 
he  rolufitarily  returned  to  jail,  and  remained  for  an 
hour,  when  the  incarcerating  creditor  con!<ented  tii 
his  liberation.  He  then  applied  for  the  benefit  of  the 
cessio  bonorum  ;  to  which,  besides  being  opposed  on  the 
meriu,  it  was  objected  i/i //li/i/i/'.  That  the  pursuer  had 
been  incarcerated  by  a  friendly  creditor  for  two  hours 
merely,  and  then  liberated,  when  he  resumed  his  usual 
bnsiiie«t«,  and  purchased  fish  every  morning  in  the  open 
fi^h-raurket  of  Kdinburgh,  for  his  retail  sdiop  in  Dundas 
Mreet,  although  he  slept  occasionully  in  iliHst  Drum- 
niond  Street,  under  pretence  of  keeping  within  the  juris- 
diction of  the  Magistrates  of  Canongate :  That  on  the 
second  oixiuiion  of  his  being  in  jail,  he  remained  only 
fur  an  hour;  and  that,  in  these  circumstances,  he  was 
nut  entitled  to  pursue  a  process  of  cessio  bonorum. 
Answered — The  medical  certificate  is  proof  of  bad 
health.  The  averment,  that  the  pursuer  went  beyond 
the  jurisdiction  of  the  Magistrates,  is  no  objection  to  his 
suing  a  process  of  cessio^  whatever  claim  it  may  give 
rise  to  for  the  debt.  Being  liberated  on  a  sicK  oil], 
the  shortness  of  the  imprisonment  is  of  no  consequence. 

The  Court 

**  Repel  the  objections  stated  to  the  imprisonment  of  the  pur* 
suer :  Find  the  pursuer  entitled  to  insist  in  his  process  of  ceuio ; 
and  allow  the  respondent  to  lodge  additional  answers  to  the  pur- 
suer's condescendence  against  Thursday  next.** 

FiTKl  Division. — Art.  Cuningbamc ;  J.  B.  Dow,  Agent — Alt. 
Myliie ;  Greig  and  Morton,  W.  S.^  Agents. — Sir  Walter  Scott, 
Clerk.— [G.  J).^ 

16/A  February  1833. 
No.  200.— Da  D.  Macaulay,  Suspender^  v.  David 

Brown,  Jun.,  W.8.,  HespondenL 
£ipeuse»— Process— W  iwrtjf  having  given  a  charge  on  a  bill. 


afUr  consignation  /  and  a  tu$pen$ion  having  been  presented^  and 
the  charger  having  thereafter  abawtonetl  hit  diligence — Heldt 
that  the  tutpeniler  was  entitled  to  have  his  bill  of  suspension 
jtassed,  uuless  the  expenses  incurred  were  paid  down  btf  ike  chat" 
ger. 

The  suspender,  a  farmer  in  Stornoway,  was  charged 
on  a  bill  for  £200,  dated  10th  November  1B31.  Cer- 
tain of  the  suspender*s  effects  were  about  to  be  sold. 
The  messenger  having  learned  that  he  made  no  pro* 
vision  for  the  £200  bill,  intimated  to  him,  that  unless 
he  would  do  so  before  the  sale,  he  would  attend,  and 
arrest  the  funds  arising  therefrom.  The  effect  of  this 
was  consignation  of  the  amount  with  the  agent  for  the 
National  Bank  of  Scotland,  on  the  21  st  of  May 
1832,  and  the  messenger  arrested  the  amount.  At 
same  time,  the  messenger  deemed  it  proper  to  serve 
the  suspender  with  a  charge  on  the  horning.  A  bill 
of  suspension  was  presented,  and  the  respondent,  on 
receiving  notice  from  Stornoway  of  what  had  taken 
place,  instiiiitly  departed  from  all  diligence  agiunst 
the  suspender. 

Lord  FuUerton,  on  8th  November  1832,  then  pro- 
nounced this  iuterlocutor : 

**  Finds  that  the  charge  being  now  abandoned  by  the  respon- 
dent, the  bill  of  suspension  is  unnecessary,  and  therefore  refuses 
the  same,  and  iiiids  nu  expenses  due.** 

The  suspender  reclaimed,  and  prayed  the  Court 

'*  to  recal  the  alaive  interlocutor,  and  lemtt  to  the  Lord  Ordi* 
nary,  with  instructions  to  puss  the  bill,  or  at  least  to  find,  that, 
before  the  bill  can  be  refu>ed  as  uniieeiissary,  in  respect  of  the 
aliandonment  of  the  charge,  the  coniplainer  is  eiitided  to  be  paid 
the  expenses  incurred  by  him,  on  account  of  the  charge  having 
lieen  irregularly  and  improperly  given ;  or  otherwise,  to  find  the 
coiuplainer  entitled  to  the  expense  so  incurred  by  biui.** 

Lord  Gltnlee  said,  the  suspender  had  no  way  of  getting  bis 
expenses  but  by  coming  here,  and  having  bis  bill  passed. 

The  other  Judges  concurred,  and  the  Court  pro- 
nounced this  interlocutor : — 

'*  Alter  the  interlocutor  submitted  to  review,  and  remit  to  the 
Lord  Ordinary  to  pass  the  bill,  unless  the  expenses  of  process 
shall  be  paid  down  by  the  charger  to  the  suspender.** 

Second  Division. -.-Lord  Ordinary,  Fullerton. — AcL  Penney. 
— Mt,  Jameson. —  Robert  Roy,  W.S.,  and  David  Brown,  Juiu, . 
W.S.,  Agents.— Mr  Feiyuson,  Clerk.>-[J,  >r.  H.] 

i&h  February  1833. 

No.  201. — RoBBiiT  Bkown,  Suspender^  v.  William 
RicHiMOND  &  Company,  HetpondenU. 

Process  —  Jurisdiction  —  Competency  —  Suspension  —  Small 
Debt  Sheriff  Court  Act,  lU  Geo.  IV.,  c.  55,-6  Geo.  IV.  c. 
24. — A  party  having  raised  a  summons  under  the  small  debt 
Slterif  Court  Actf^-Hind  having  libelled  a  sum  as  being  due  per 
account,~~and  no  copy  thereof  having  been  served  in  terms  of 
the  Statute — Held,  I.  That  the  action  was  not  under  the  AcL^» 
IL    Thai  thejuristliction  of  the  Court  of  Session  was  therefore 
not  excluded. — ///.   That  sus/tension  of  a  decree  pronounced  in  . 
said  action  by  the  Sheriff",  was  competent.-^ J  V,  Observed,  that 
the  notanda  on  the  schedules  explanatory  thereof  were  parts  of 
the  Statute. 

The  respondents  raised  a  sammoiis  in  the  SfaeriflF 
Small  Debt  Court,  according  to  the  form  prescribed 
in  the  schedule  appended  to  the  Act,  10  Geo.  IV., 
c.  55,  concluding  for  payment  of ''  the  sum  of  £8,  per 
account,"  due  by  the  suspender.  The  Act  and  the 
schedules,  and  also  the  oxpUnatory  notanda  attached 
to  the  latter,  enjoin  that  a  copy  of  the  account,  if  any, 
should  be  served  ou  the  defender,  with  tlie  summous.- 
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In  the  present  case,  it  was  admitted  that  no  copy  of 
an  account  was  served.  The  Sheriff  having  decerned 
against  the  defender,  he  presented  a  bill  of  suspen.> 
sion,  and  pleaded — That  the  case  had  not  been  raised 
under  the  Small  Debt  Act,  in  respect  the  Statute  had 
not  been  cd%t plied  with ;  because,  though  the  debt 
pursued  for  was  libelled  to  be  due  per  account,  no 
ropy  of  said  account  had  been  served  on  him.  Had 
tiie  copy  of  the  account,  claim,  or  state  of  demand, 
been  furnished  to  the  complainer,  so  as  to  make  him 
aware  of  its  nature,  as  imperatively  required  by  the 
Act  of  Parliament,  he  tvould  have  come  provided  with 
evidence  to  prove  its  payment ;  but  he  was  kept  in 
ignorance  of  the  nature  of  the  demand  against  him 
till  he  appeared  in  a  Court,  the  diets  of  which  are  per- 
emptory, and  of  course  deprived  of  the  possibility  of 
bringing  forward  the  full  body  of  evidence,  and  at 
once  utterly  disproving  the  claim. 

Answered — The  suspension  is  incompetent.  The 
16th  section  of  the  Statute  enacts, — **  That  no  decree 
given  by  any  SheriflP,  in  any  cause  or  prosecution 
raised  under  authority  of  this  Act — where  the  Sheriff 
shall  not  have  ordered  any  pleadings,  arguments,  mi- 
nutes, or  evidence,  to  be  reduced  to  writing— shall  be 
subject  to  advocation,  suspension,  or  appeal,  or  any 
other  form  of  review  or  stay  of  execution,  other  than 
herein  before  provided  (i.  e.  in  decrees  in  absence), 
either  on  the  merits,  or  on  account  of  any  omission 
in  the  proceedings,  or  of  any  irregularity  or  infor- 
mality, or  on  any  ground  or  reason  whatever,  except- 
ing only  an  appeal,  on  the  ground  of  corruption,  or 
malice  and  oppression  on  the  part  of  the  Sneriff,  to 
the  next  Circuit  Court  of  Justiciary,  or,  where  there 
are  no  Circuit  Courts,  to  the  High  Court  of  Justiciary 
at  Edinburgh."  The  case  is  not  under  the  6th  Geo. 
IV.  c.  24.  Tlia  cases  quoted  aa  authorities  by  the 
suspender  proceeded  under  it. 

Lord  Moncreiff  reported  the  cause  on  I4th  De- 
cember 1832,  to  the  Second  Division,  on  the  follow- 
ing 

"  Note,-^The  complainer  has  certainly  fallen  into  an  important 
mistake  as  to  the  Statute  under  which  the  action  was  raised ;  and 
the  clause  of  the  Act,  10  Geo.  IV.,  excluding  review,  is  ex- 
pressed in  terms  which  render  it  very  difficult  to  entertain  a  sus- 
pension of  any  decree  of  the  Sheriff  in  an  actio^i  evidently  pro- 
fessing to  be  raised  on  that  Statute,  however  much  the  provisions 
of  it  may  have  been  neglected  or  violated.  But  the  Lord  Or- 
dinary still  thinks  that  this  is  a  question  of  so  much  importance, 
that  he  feels  it  to  be  bis  duty  to  lay  it  before  the  Court  for  their 
judgment.  He  is  of  opinion,  that  looking  to  nothing  but  the 
Statute,  and  the  documents  produced,  the  complaint  in  this  case 
has  not  been  executed,  or  the  party  cited,  in  terms  of  the  Statute. 
For  the  complaint,  in  that  part  where  the  schedule  requires  *  the 
origin  of  the  debt,  or  ground  of  action,'  to  be  specified,  bears  the 
words,  *  eight  pounds  per  account,*  and  nothing  else.  If  there 
was  any  other  ground  of  action,  it  is  not  specified  at  all,  as  the 
Acti  by  this  schedule,  making  a  part  of  it.  expressly  requires. 
Then  the  complaint  bears,  according  to  the  precise  words  of  the 
Schedule,  a  command  to  the  officer  *  to  deliver  to  the  defender  a 
copy  of  any  account  pursued  for.*  The  forma  of  citation  and 
execution,  in  like  manner',  require  it  to  be  specified,  that  the 
copy  of  the  complaint  was  served,  and  if  there  is  an  account, 
'  with  the  copy  of  the  account.*  Now,  in  the  answers  to  the 
bill,  p.  5,  it  is  distinctly  stated  that  'no  account  was  served,*  and 
the  ritation  is  silent  on  the  siibj^cL  It  is  very  plain  to  the  Lord 
Ordinary,  that  there  is  here  a  great  and  serious  violation  of  the 
Statute,  which  should  have  prevented  any  decree  being  given. 
Fur  it  will  surely  not  do  to  say,  that  '  no  account  was  served,    | 


because  there  wns  none,* — when  an  account  is  express! j  ret  forth 
as  the  ground  of  action  ;  and,  even  if  this  were  admifssible.  there 
would  be  a  still  more  fatal  error,  in  the  fact,  tbar,  while  the  re- 
spondent says  now,  that  his  ground  of  action  wa«.  that  the  debt  was 
'  constituted  by  orders  of  the  respondents*  collector  on  thtm  in 
favour  of  the  suspender/  this  is  not  stated  in  the  complaint,  as 
the  Schedtil^  of  the  Act  most  positively  requires.  The  question, 
therefore,  is,  whether  a  complaint  so  executed,  makes  a  *  C9u«e 
or  prosecution,  raised  under  the  authority  of  this  Act,*  so  as  to 
let  in  the  force  of  the  18th  section,  and  exclude  all  redre«s  ? 
The  Lord  Ordinary  thinks  this  very  far  from  clear,  notwith- 
standing the  words  as  to  omissions,  irrp^rularities,  or  informalitip<>, 
or  the  more  general  words  added.  The  failure  seems  to  he  in 
the  essential  step  nccessHryfor  raising  the  'cause,* and  the  juris- 
diction, under  the  Act;  and  it  certainly  is  in  a  point  of  impor- 
tance to  the  course  of  justice  in  such  summary  proceedings.** 

At  an  advising  on  2Ut  December, 

Lord  Meadoivhank  understood  this  Act  of  Parliament  to  pro- 
vide, that  the  summons  shall  be  in  terms  of  the  Schedule.  Here 
it  was  so.  The  question,  whether  a,  copy  of  the  account  was 
left  or  no,  was  one  on  the  merits.  If  none  had  been  left,  tho 
sbmmons  remained  formal ;  and  the  omission  to  leave  a  copy 
of  the  account  was  a  mere  informality,  and  ju^t  an  omisf-ion 
or  irregularity  as  the  Statute  recognised.  The  words  were  intro^ 
duced  just  to  meet  a  case  of  that  kind.  The  service  also  wan 
in  terms  of  the  Statute;  for  although  the  marginal  note  in  the 
Art  contained  the  provision  that  the  copy  account  should  be 
left,  it  bad  been  held  a  hundred  times  that  the  rtmning  margin  of 
an  Act  was  no  part  of  the  enactment.  Where  the  words  were 
so  broad,  the  Court  could  not  sustain  the  suspension. 

Lord  Gleniee  thought  that  where  there  was  an  irregularity  in 
bringing  a  party  into  Court,  the  provision  would  not  apply.  The 
messenger  was  directed  to  leave  a  copy  of  the  account  at  the 
time  of  citation,  and  the  Court  were  told  that  he  had  not  done 
so.  The  Schedule  expressly  said  that  the  account  was  to  be 
served. 

Ltml  Cringletie  thought  that  whether  there  had  been  an  irre- 
gularity  or  not,  the  jurisdiction  of  the  Court  of  Session  was  ex- 
cluded ;  and  he  thought  that  there  had  been  an  irregularity.  I'he 
Act  required  a  copy  of  the  account  to  be  served,  and  also 
Schedule  A.  He  would  have  had  no  doubt,  if  this  had  been 
under  the  old  Act.  The  Court  would  hare  pronounced  the 
same  judgment.     But  this  case  wss  different. 

3V/«  Lord  JvMiice'Clerk  had  some  hesitation.  The  Act  had 
been  passed  for  the  very  purpose  of  preventing  all  trifling  ques- 
tions  from  being  brought  into  the  Court  of  Session.  His  diffi- 
culty was,  that  here  the  words  were  '*  raised  under  the  autho- 
rity of  this  Act**  Now,  if  the  action  had  not  been  raised  under 
its  authority,  how  was  the  jurisdiction  of  this  Court  excluded  ? 
Theqoestion  was,  whether  the  action  bad  been  properly  brought  ? 

Their  Lordships  having  been  equally  divided,  the 
case  stood  over  till  16th  January  1833,  when  it  was 
pleaded  for  the  respondent.  That  the  case  was  pro- 
perly brought  under  the  Statute  {  and  that  suspension 
was  incompetent ;  That  only  a  trivial  error  in  the 
description  of  the  ground  of  debt  had  been  committed,. 
It  was  said  per  account,  when  in  fact  there  was  no 
account  in  existence. 

Lord  Crlngfetie  said,  he  had  again  looked  very  attentively  over 
the  case.  Wh^n  it  was  first  before  them  on  the  21st  December 
last,  he  thought  the  jurisdiction  of  the  Court  of  Session  was  ex- 
cluded. He  bad,  however,  now  changed  his  opinion.  In  order 
to  exclude  the  jurisdiction  of  this  Court,  the  action  must  have 
been  raised  under  the  Statute,  which  specified  in  Schedule  A. 
the  form  of  the  complaint,  and  the  manner  in  which  it  was  to 
be  served  and  the  party  cited.  Suppose  a  party  narrated  his 
grounds  of  debt  in  a  regular  summons,  and  brought  it  into  the 
small  debt  Court,  it  would  not  be  under  the  Act,  lyecause  the 
complaint  was  not  in  terms  of  the  form  given  in  Schedule 
A.  The  Statute  and  Schedule  A.  say,  that  a  copy  of  the 
account,  if  any,  shall  be  served  along  with  tbe  summons  or 
complaint.     Here  no  such  copy  of  th«  account  was  served. 
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tWugh  the  coraplainer  states  in  his  summons  that  the  de« 
fender  wiis  owing  him  '*  ^8  per  account.*'  There  must  have 
been  ui  account  The  circumstance  of  a  copy  of  it  not  hav* 
ing  been  served  with  the  complaint,  takes  the  case  out  of  the 
Statute.  Hence  he  had  altered  his  opinion,  and  thought  the 
mspensioa  competent. 

Jjord  Gleniee  was  of  the  same  opinion.  What  did  the  18th 
section  mean  ?  It  is  clearly  applicable  to  irregularities  and  omin- 
Mons  in  actions  after  they  have  been  regularly  brought  into 
Court  in  terms  of  the  Statute.  But  here  the  action  was  never 
ill  the  Court  at  all.  The  Act  and  justice  required  the  ground  of 
ardon  to  be  set  forth,  and  a  copy  of  the  account,  if  any,  to  be 
'•i'TVitd  00  the  defender,  in  order  that  he  might  know  what  he 
\kis  about,  and  come  prepared  with  what  he  had  to  say  in  an. 
ftver.  Here  an  account  is  stated  as  the  ground  of  action,  and 
reference  is  made  to  it,  but  it  was  never  produced.  A  copy  of 
it  was  never  (it  is  admitted)  served  on  the  defender.  i'hc 
cue  was  therefore  not  raised  under  the  Statute. 

Lord  Meadowbauk  dissented.     He  entertained  the  same  opi- 
nion now  as  he  did  when  the  case  wom  last  before  tbe  Court. 
He  thought  the  action  under  tbe  Statute,  and  the  power  of  re- 
liew  therefore  excluded.     He  doubted  if  the  citation  (to  which 
no  objection  had  ever  been  taken)  bad  any  thing  to  do  with  the 
matter.     The  summons  was  properly  drawn,  and  preeistly  in 
terrnti  of  the  Statute.     It  stated  how  the  debt  was  incurred,  and 
ordained  the  officer  to  serve  it,  and  a  copy  of  the  account.     I'be 
summoos  then  was  regular  and  in  terms  of  Schedule  A.     The 
action  was  therefore  rightly  raised.     There  was  nothing  in  the 
Ad  which  said,  that  any  after  procedure  or  omission  was  to 
alter  or  affect  it.     If  the  officer  had  done  wrong,  perhaps  the 
action  might  have  been  dismissed.     But  then  the  remedy  should 
luve  been  from  tbe  Sheriff.    Tbe  jurisdiction  of  this  Court  was 
excluded.     The  defender  ought  to  bave  gone  to  the  Sheriff  and 
fi4id,  though  the  summons  is  properly  raised,  still  the  officer  has 
erred  in  not  serving  a  copy  of  the  account  founded  on.    Instead 
of  this  the  party  allows  the  case  to  go  on,  and  the  Sheriff  to  ex- 
ercise his  jurisdiction  under  the  Statute,  and  after  judgment  is 
pronounced,  now  turns  round  and  says  he  will  overturn   the 
whole  proceedings,  as  the  case  was  not  under  the  Statute.     In 
iart,  he  sets  the  provisions  of  tbe  Stutute  at  defiance.     The 
uordsof  the  Statute  are  very  strong :  section  18  Sdys,  there  is  to 
W  no  review  *'  on  account  of  any  omission  in  the  pruceediugii,'* 
&c.  "  on  any  reason  whatever,"  &c.  Now  the  question  was  just 
(liis,  when  an  action  was  regularly  raised  in  terms  of  the  Sta- 
tute, whether  all  that  happened  afterwards  could  be  held  any 
thing  hut  ports  of  the  procedure  ?  He  thought  tbe  case  hod  been 
formally  brought  into  Court  Erroneous  after  proceedings,  such 
^  not  serving  a  copy  of  the  account,  could  not  affect  it.    There- 
fore be  was  of  opinion  that  the  jurisdiction  of  the  Couit  of 
Session  was  excluded,  and  that  the  suspension  was  incompetent 
Lord  Justicc'Cterk  was  not  surprised  at  Lord  Meadowbank's 
opinion.     At   the  tirst  blush  of  the  case,  it  appeared  to  him 
th^it  their  jurisdiction  was  excluded  by   section  18  of  the  Act 
He  bad  then  marked  on  his  papers,  that  the  case  was  deserving 
of  serious  consideration.     Having  paused  and  considered  the 
Act  and  the   arguments  used,  he  was  now  of  opinion,  though 
the  enactments  of  the  Statute  were  very  broad,  that,  in  the  cir- 
cumstances of  the  case,  a  suspension  was  competent.     Taking 
tbe  whole  clauses  of  the  Statute,  what  was  the  fair  meaning  of 
tbe  Act  ?    Lord  Meadowbank  had  put  the  case  on  its  real  and 
true  grounds,  viz.    Whether,  after  the  action  had  been  regularly 
raised  mider  tbe  Statute,  it  was  competent  to  suspend  ?     Now, 
be  did  not  think  that  the  cose  had  been  raised  in  terms  of  the 
Statute.     Every  thing  on  the  face  of  the  Act,  the  Schedule  and 
tb«  Hotanda,  and  explanations  referred  to  in  it,  must  be  taken 
^^  parts  of  tbe  Statute.     A  party  may  say  in  his  summons,  that 
tbe  debt  is  due  per  contract  or  by  bill,  and  it  may  do  without 
tiervice  of  theae.     If  it  be  stated  per  account,  reference  being 
thus  made  to  it,  a  copy  of  it.  under  the  Statute,  must  be  served. 
If  no  mention  were  made  of  the  grounds  of  action  (as  per  ac- 
count, &c.)  then  the  summons  was  not  under  the  Act,     In  like 
nunner,  if  the  ground  of  action  was  referred  to  as  per  account, 
and  no  copy  of  it  was  served,  the  case  was  not  in  terms  of  tbe 
Statute.     The  Statute  expressly  required  this.     The  account, 
in  terms  of  tbe  Statute,  made  a  pert  of  tbe  preliminary  ]iroce« 


dure.  Justice  required  this,  as  had  been  well  stated  by  Lord 
Glenlee.  Ue  thought  the  case  had  never  been  before  the  She- 
riff small  debt  Court  under  the  Statute. 

Lord  Moncreiff  being  iisked  his  opinion,  said,  he  concurred 
with  the  majority  of  the  Court  The  Statute  was  quite  puM- 
tive.  The  grounds  of  debt  were  to  be  stated  in  the  summons, 
and  a  copy  of  the  account,  if  any,  to  be  served  with  it.  If  tho^e 
provisions  of  the  Statute  had  not  been  complied  with,  then  the 
action  was  never  competently  before  the  Sheriff  Court  at  ull  un- 
der the  Statute.     That  w*is  the  case  here. 

The  Court  romltted  to  tbe  Lord  Ordinary  to  pass 
tbe  bill. 

Suspender*s  Authorities.  —  Findlay  v.  Walker,  4th  July 
1&26;  S.  and  D.  ScuCt  v.  Anderson,  24th  November  IboU; 
S)  and  D. 

Hespoiidentii*  Authorities. — Statute,  6  Geo.  IV.  c.  24,  and 
lU  Geo.  IV.  c.  55. 

Second  Division. — Lord  Ordinary,  Moncreiff. — Act.  Dean  of 
Faculty  (Hope). — AU.  A.  M*Neill — Alexander  Hamilton, 
W.S.,  and  Uupkirk  and  Imlacb,  W.S.,  Agents. — BiU-CUam<» 
ber  Clerk \J,  H\  i/.] 

19/ A  Ftbruary  1«33. 
No.  202. — RoBEUT  Thomas,  PursueryV.Jouvf  John'- 

STONE    AND    OtHEUS  (WaLKER's  TRUi>T££SJ,  Dc- 

TruAt — Circumstances  in  which  trustees  found  personalljf  liable. 
This  caae  in  reported  anie^  p.  142,  No.  87,  of  tbe 
present  volume.  The  auiu  bavin^^  been  a^^certaiiied 
after  tbe  judgment  there  quoted  was  pronounced,  tbe 
cajte  came  before  tbe  Lord  Ordinary,  who  decerned 
agaiuitt  tbe  defenders  personally.  And  tbey,  intending 
to  appeal,  presented  a  reclaiming  note  pjo  forma  to 
tbe  inner- House,  wbo,  witbout  any  observation^  re- 
fused tbe  same. 

First  Division. — Lords  Ordinary,  Newton  and  Medwyn. — 
AcL  Cuninghanie;  John  CuUeu,  W.S.,  Agent. — AlL  Dean  of 
Faculty  (Hope);  Geurge  Tod,  Jun.,  S.S. C,  Agent. — Mr 
Bell,  Clerk.— [J.  //'.  ^.J 

19M  February  18S3. 

No.  £03. — John  Eadie,  Suspetider^  v.  Messrs 
bMiTU  &  Nephew,  Chargers. 

Process — Suspension — Cautioner — Liability  — Personal  Pro- 
tection— Intimation — A  cautioner  in  a  suspension  having  bound 
himself  to  pay  the  contents  of  the  bill  charged  on,  in  case  it  should 
bejbund  due  after  discussing  the  letters;  the  letters  having  been- 
exped£,  and  a  record  prepared ;  but  the  chargers  havings  on  the 
insolvency  of  the  cautioner^  applied  for  new  cautiont-^-aud  the 
letters  having  been  found  orderly  proceeded,  with  expenses,  in  coU" 
sequence  of  the  svspender^s  failure  to  lodge  futw  caution,  as  re- 
required — Held,  L  That  thejirst  cautioner  was  liberated  front  his 
obligation  to  pay  the  bUl, — IL  That  a  personal  protection  haV' 
ing  expired,  and  an  apjtlication  having  been  presented  for  a  fresii 
protection,  the  intimation  of  that  application  did  not  operate  as 
a  protection  tilt  the  application  should  be  advised, 

Murray  suspended  a  cbarge  by  Smitb  and  Nepbe>r, 
on  a  bill  tor  £51,  and  £kidie  became  bis  cautioner  in 
February  1828,  binding  himself  to  pay  tbe  £51, 

**  in  cose  it  shall  be  found  by  the  Lords  of  Council  and  Ses)»iun 
that  be  ought  so  to  do,  after  discussing  the  letters  of  suspensiou 
to  be  raised  in  the  said  matter.** 

The  letters  came  into  Court,  and  a  record  was  pre* 
pared.  Eadie  was  sequestrated 6tb  August  182*J,  und, 
with  concurrence  of  the  trustee,  obtained  a  perriunal 
protection,  which  was  twice  renewed,  and  expired  :^i>tii 
January  1831.    After  tbe  sequestration  of  Ladie,  tb« 
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chargers  applied,  in  virtne  of  Act  of  Sederunt)  llth 
July  1828,  §  1 18,  for  new  caution.  This,  after  a  dis- 
GUseion,  was  not  found ;  and  the  letters  were  found 
orderly  proceeded,  with  expenses  amounting  to  £81. 
Eadie,  with  consent  of  his  trustee,  presented  a  peti- 
tion for  renewal  of  his  protection,  2d  February  1831, 
without  lodging  affidavits,  as  the  eighteen  months  had 
not  expired.  The  Court,  3d  February,  ordered  inti- 
mation on  the  walls  and  in  the  Minute-Book  for  eight 
days.  But  the  chargers  incarcerated  him  on  the  7th 
for  the  debt.  Eadio  lodged  the  oaths  required  by  the 
Statute  on  the  1  Ulh.  He  immediately  presented  (12th 
February)  a  bill  uf  suspension  and  liberation.  And 
he  obtained  a  fresh  protection  upon  the  17th.  In  his 
suspension  and  liberation  he  pleaded — That  the  obli- 
gation incurred  by  him  as  cautioner  fell  under  the 
sequestration :  That  the  expenses  incurred  after  the 
sequestration  were  to  be  dealt  with  as  those  incurred 
before  it :  That  he  was  liberated  from  his  obligation, 
inasmuch  as  the  merits  of  the  suspension  were  never 
discuitsed,  or  if  discussed,  never  decided:  That  the 
interlocutor  appointing  intimation,  operated  as  a  per- 
sonal protection  till  the  application  should  be  disposed 
of;  and  that  he  was,  at  any  rate,  not  liable  for  the 
expense  of  the  discussion  about  new  caution.  The 
«hargers  pleaded — That  the  cautioner  was  bound  like 
the  suspender,  and  that,  even  although  the  su(»uension 
should  not  be  discussed  :  That  he  was  not  liberated 
by  the  demand  for  new  caution,  but  was,  on  the  con- 
trary, bound  in  relief:  That  at  any  rate,  there  had 
been  sufficient  discussion  to  preserve  the  liability : 
That,  under  the  Bankrupt  Act,  an  interlocutor  order- 
ing intimation  gave  no  protection :  That  on  the  ex- 
piry of  the  eighteen  months,  the  Court  could  not  grant 
a  protection  on  a  simple  application,  without  affida- 
vits, &c, :  That  although  the  protection  had  been  in 
force,  it  could  not  have  applied  to  the  liabilities  aris- 
ing since  the  sequestration,  and  could  not  apply  to  the 
expenses  at  all. 

The  Lord  Ordinary  ordered  cases,  which  he  report- 
ed, 31st  January  1832,  to  the  Court.  On  advising 
these,  25th  May  1832,  the  Second  Division  sent  the 
cause  to  the  other  Judges  for  their  opinions.  The 
following  were  returned : — 

Jsordt  PreiUent,  Baigra^f  Gillies,  Mackenzie^  and  Corehoute. — 
"  We  are  of  opinion  thut  Mr  Eadie,  the  original  cautioner,  is 
not  now  liable  under  his  bond  of  caution,  in  consequence  of  the 
application  Co  the  Court  by  the  chargers,  in  terms  and  under  the 
authority  of  the  Act  of  Sederunt,  llth  July  1828,  see.  118. 
This  Act  does  not  authorise  the  charger,  in  the  events  therein 
mentioned,  to  apply  for  additional  caution,  or  to  have  an  attes- 
tation found  for  the  original  cautioner.  It  allows  him  to  apply 
for  new  caution,  and  for  nothing  else,  which,  we  are  of  opinion, 
necessarily  implies  that  the  charger  did  thereby  abandon  the  old 
caution  as  no  longer  available  to  him.  The  cases  and  events 
enumerated  in  the  Act  in  which  such  new  caution  may  be  ap. 

Slied  for,  are  not  only  the  bankruptcy,  or  rather  insolvency  of 
is  existing  cautioner, — in  which  case  it  might  be  supposed  that 
the  new  caution  to  be  found  was  to  be  in  aid  and  supplement  to 
what  might  be  recovered  from  the  old  cautioner,~but  new 
caution  is  also  allowed  '  in  the  case  of  the  original  cautioner 
dying  unrepresented,*  in  which  case  the  new  caution  cannot  be  in 
supplement  of  the  old ;  for  nothing,  in  such  case,  can  be  recovered 
under  the  old,  but  must  come  in  stead  and  in  lieu  of  the  old. 
All  these  cases  and  events  are  placed  on  the  same  footing,  as 
equally  entitling  to  the  demand  for  new  caution,  and  therefore 
we  must  hold,  that  the  effect  of  this  demand  for  new  caution 


roust  be  the  same  in  all,  that  is,  as  already  said,  an  abandonment 
and  total  diachaige  of  the  old.  If  it  were  otherwise,  the  cburger 
would  be  placed,  not  in  the  same,  but  in  a  better  situation  tlwa 
he  was  before,  and  the  suspender  in  a  worse,  e.  g., — suppose  a 
suspension  is  brought  of  a  debt  of  j£100,  for  which  caution  ii 
found,  and  the  cautioner  becomes  bankrupt,  but  has  fuiuls  tbat 
will  yield  l(te.  in  the  pound,  whereby  the  charger  has  srill  caution 
for  £m, — now  if,  in  this  situation,  he  were  entitled  to  denunid 
new  caution,  he  would  Iwve  security  for  j6  1 50,  while  his  debt  la 
only  Ji;IOO,  and  the  suspender  would  be,  to  the  sauie  extent,  ex- 
pobcd  to  hardship ;  for  there  is  nothing  iu  the  Act  wLicb  au- 
thorises  a  partial,  qualified,  or  limited  caution.  It  is  new  cuuttou, 
which  necessarily  means  caution  for  the  whole  debt.  In  rcgHid 
to  the  other  point  of  the  pereotial  protection,  we  are  cleurly  uf 
opinion,  that  if  the  cautioner  were  otherwise  liable,  he  bad  no 
peritonal  protection.  The  two  former  ones  had  expired  :  tbens 
fore,  when  he  applied  for  a  third  protection  on  2d  February,  he 
was  not  protected.  On  the  3d  February,  the  Court  did  not 
grant  him  a  new  protection,  but,  in  common  form,  ordered  iiu 
tiniatiou  on  the  walls  and  Minute-Book  for  eight  days ;  now,  if 
this  was  equivalent  to  granting  him  protection,  tbeu  it  is  in  tbe 
power  of  every  bankrupt  to  protect  himself  for  a  certain  tiuir, 
whether  the  Court  chooses  or  not,  and  would,  to  that  etfect,  plate 
applications  for  renewal  of  protections  on  the  aauie  fuutiitg  as 
those  for  first  protections,  which  pass,  of  course,  without  inti- 
mation, though,  most  c^ertaiiily,  even  as  to  them,  the  mere  prv. 
senting  of  them,  if  not  written  on  by  the  Court,  would  not 
operate  as  if  the  protection  were  actually  granted.  We  are  uf. 
opinion,  that  tbe  case  referred  to  by  Mr  Bell,  (ith  July  Ibid, 
Kobcitbou  v.  Deer,  was  wrong  decided." 

Lord  AtoHcreif, — "  In  general,  I  concur  in  tbe  above  opinion. 
— A  UMUi  who  lieeomes  cantioner  in  a  suspension,  is  entitled  [o 
expect  tbat  tbe  grounds  of  suspension  will  be  discussed,  il  tbe 
suepender  is  wiUuig  and  ready  to  discuss  tbem.  If  the  suspen- 
der fails  to  discuss  them,  decree  taken  will  affect  the  cautioner. 
But  if  the  chaiger  refuses  to  discuss  the  case,  he  can  huve  ito 
ju«it  elaiui  against  the  cautioner.  Although,  therefore,  tbe  Act 
of  Sederunt  has  given  the  charger  the  power,  in  the  event  of'tbe 
cautioner  becoming  bankrupt,  and  in  some  other  cases,  of  ii>- 
sibtiiig  for  new  caution,  and,  on  its  not  being  fouud,  of  taking 
decree  against  the  suspender,  without  discussion  of  the  merits, 
I  apprehend  that  he  must  take  this  course  at  his  own  hazard ; 
and  that,  when  he  refuses  to  discuss  the  sifspeusion  under  tbe 
caution  originally  found,  he  must  be  held  tu  abandon  that  csiitiou 
altogether,  and  can  obtain  no  decree  which  will  affect  the  party 
bound  in  it.  It  was  no  part  of  tbe  cautioner's  engagement,  tbat 
new  caution  should  be  found  in  the  event  of  his  own  bankruptcy ; 
and  it  is  to  be  presumed  that  it  is  his  misfortune,  and  not  his 
fault,  that  tbat  event  has  occurred.  But  to  hold  that  tbe  charger 
ui:iy  get  decree  against  the  cautioner,  finding  the  letters  orderly 
proceeded,  without  discussion,  merely  because  the  suspender 
cannot  find  new  caution,  would  be  to  alter  the  nature  of  tbe 
contract  between  the  charger  and  the  cautioner,  in  a  maimer 
not  contemplated  by  either  of  them.** 

Lunl  FuUertcn,^^**  1  concur." 

Lord  Medwiffu — "  I  entirely  concur  in  the  opinion  of  the 
majority  of  the  consulted  Judges  on  the  first  point,  that  an  ap- 
plication to  the  Court  for  a  protection  to  a  bankrupt  affords  no 
protection  till  it  is  granted,  and  therefore  need  say  nothing  on 
that  question.  But  I  have  great  difficulty  in  holding  tbat,  in 
this  case,  the  cautioner  in  the  suspension  was  liberated,  becaase 
the  charger,  availing  himself  of  the  privilege  introduced  in  bis 
favour  by  tbe  recent  Act  of  Sederunt,  applied  for  new  cautioI^ 
and  took  decreet  against  the  suspender,  because  new  caution  vns 
not  found.  1  am  of  opinion,  that  it  is  not  sufficient  to  liberate 
the  cautioner,  that  the  letters  have  been  found  orderly  proceeded, 
without  a  discussion  of  the  merits.  It  has  never  been  held  that 
this  was  necessary  to  make  the  cautioner  liable.  If,  after  cau- 
tion was  found,  and  the  suspension  became  a  depending  process, 
the  suspender  declined  to  proceed,  and  decree  was  taken  in  ab- 
sence, or  because  he  failed  to  report  a  diligence,  or  to  lodge  a 
paper,  or  on  any  ground  on  which  a  decerniture  was  given  aganist 
him  without  any  discussion  on  the  merits,  there  never  was  a 
question  that  the  cautioner  was  bound,  as  well  as  the  suspender, 
for  the  conduct  of  the  suspender  in  the  nuuiagemobt  of  the  rause. 
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It  is  difficult  to  see  upon  what  Kronnd  the  cautioner  nn  allefi^e, 
in  tbe  preftf-nr  case,  that  he  is  not  bound  because  the  suspender 
ha<  not  found  new  caution,  which  the  charger  is  authorised  by 
the  Act  of  Sederunt,  1828,  sec.  1 18,  to  apply  for,  where  the  cau- 
tioner hccomcA  bankrupt  or  dies  unrepresented.     The  appUco- 
ti  »>i  for  new  nintiou  was  intimHted  to  the  cautioner,  and  also  to 
ihf  tnKtcc  for  bin  creditors.     New  Ciiution  was  not  found,  and 
til**  h'tters  are  ftMind  orderly  proceeded,  with  expenses.     There 
»"  ru»  question  that  this  dercniiture  isgood  BRainst  the  suspender, 
and  if  so,  why  is  no»  the  cautioner  bound  by  it  also^  For,  Jiesides 
the  usual  ground  of  being  bound  where  the  principal  is  bound, 
he  or  his  trustee  might  have  prevented  the  decerniture,  if  they 
hud  cho«ien  ;  the  applicarton  was  intimated  to  them,  and  if  they 
had  thought  that,  upon  discutssion,  the  bill  would  be  refused,  they 
rnijjht  have  found  new  caUtion.     They,  however,  preferred  elos- 
i":;  (he  proceedings  without  fnrther  expenses.     But,  it  is  said, 
the  eharger  has  rejected  the  cautioner — held  that  there  was  no 
Citutian  ;  and  as  new  caution  was  not  found,  took  the  lienefit 
competent  to  him  (»f  obtaining  decree;  and  that  he  then  reverts 
t'>  the  cautioner,  and  claims  payment  fn>m  him.     Now,  becHUse 
Lhe  term  new  cautitm  was  lised.  and  not  additional  caution,  mu!«t  . 
it  li«f  held  that  there  is  no  caution  of  any  kind,  and  tliat  by  Hiking 
for  new  mution,  be,  co  i/un,  gives  up  what  he  once  had?    All 
that  I  think  implied  is,  that  there  is  caution,  which  the  char^^er 
d(»e?>  not  consider  sufficient  caution ;  and  I  cannot  see  how,  if  he 
apfdies  for  new  caution,  be  must  be  held  to  give  up  what  pre- 
vif  lu^ly  existed,  even  though  new  mution  is  not  fotuid.     Further, 
thdt  the  rb«rger  takes  decree,  because  new  caution  is  not  found, 
dof^  not  pror^^  on  the  grotmd  that  there  is  no  caution,  and  no 
c:iurioiter  bound,  but  that  there  is  a  catitioner,  who,  from  super- 
vening circumstances,  is  not  now  suflicient,  and  that  the  charger 
\^  not  bound  to  discuss  the  cause  farther  with  an  insufficient 
cautioner.     It  is  the  interest  of  the  cautioner,  as  well  as  of  the 
suspender,  to  place  himself  in  a  situation  to  get  the  merits  of  the 
c^se  dttscussed,  and  the  penMty  of  not  doing  so  ought  to  fall  hs 
much  upon  the  cautioner  as  upon  the  suspender.     Hence,  it  is 
difficult  to  see  how  the  demand  for  new  caution,  and  a  decenii- 
turp  becan<u»  it  is  ftot  found,  should  liberate  the  original  ctuitinner. 
If  he  has  become  bankrupt,  the  privilege  of  the  charger  is  to  re- 
t\u\tv  new  mution  ;  and  the  penalty  upon  the  suspender,  if  this 
is  not  found,  is  a  deceniiture  against  him.    The  cautioner,  through 
who«c  conduct  the  necessity  of  this  arises,  may  prevent  the  |>enal- 
ty.  if  he  and  his  trustee  choose,  and  if  th?y  do  not,   I   think   he 
and  his  estate  must  he  liable,  just  as  if  the  decree  had  (>een  given 
in  alisence,  or  on  fMiling  to  obtemper  any  order  of  Court.     If  it 
were  otherwise,  the  privilege  of  new  caution  is,  in  the  only  case 
in  which  it  can  be  of  any  consequence,  altogether  nugatory. 
For  if  the  suspender  is  in  good  credit,  it  is  of  no  consequenc-e 
whether  his  cautioner  be  tmnknipt  or  not ;  but,  if  the  suspender 
is  banknipt,  or  per^fm  ad  inopiam,  and  his  cautioner  fail,  the 
cltarger  has  an  obvious  interest  to  wish  for  new  caution.     Say 
that  the  suspender  cnnnot,  or  will  not,  find  any,  then,  according 
to  the  arrnini^nt  on  the  other  side,  the  charger  must  either  pro- 
ceed to  discuss  the  suspension  with  the  bankrupt  cautioner,  in- 
curring additional  expense,  or  take  decree  against  the  suspender, 
giving  up  even  the  small  chance  be  had  of  recovering  any  thing 
from  the  cautioner's  estate.     I  cannot  conceive  that  this  was  the 
view  of  the  Court,  when  the  Act  of  Sederunt  introduced  this 
new  privilege  in  favour  of  the  charger,  of  applying  for  new  cau- 
tiftn.     Neither  do  I  think  the  argument  strengthened  by  a  con- 
sideration of  the  other  case,  in  which  new  caution  is  to  t>e  found 
where  the  cautioner  dies  unrepresented.    The  defect  there  would 
be  not  of  right  to  claim,  but  of  funds  out  of  which,  or  parties 
against  whom,  to  clum.     This  might  affect  the  situation  of  the 
new  cautioner,  but  it  would  go  no  farther,  nor  show  that  the 
application  for  new  caution  imports  a  total  abandonment  of  the 
original  caution.     If  there  were  any  funds,  I  should  think  the 
charger  might  still  claim  along  with  the  other  creditors.     Whst 
would  have  been  tbe  effect  upon  the  original  cautioner  if  new 
caution  bad  been  found,  need  not  be  discussed,  as  the  point 
does  not  arise  in  the  present  case.     Upon  the  whole,  I  can  see 
no  grounds  for  liberating  the  cautioner.** 

Lor*i  Craigie. — "  On  the  question,  which  is  a  preliminary  one, 
arudng  from  the  application  for  a  renewed  protection  in  virtue 
of  tbe  Bankrupt  Statutes,  I  entirely  concur  in  tbe  opinion  al- 


ready given  by  the  Lord  President  and  six  other  Judges.     But 
as  to  what  is  tndy  the  second  question,  relating  to  tbe  construc- 
tion of  the  clause  in  the  Act  of  Sederunt,  1828,  sec.  1 18,  pro- 
viding for  the  ease  where  the  cautioner  in  a  biH  of  suspension 
has  become  bankrupt  before  decree  given  upon  tbe  merits,   I 
cannot  but  entertain  considerable  doubt.     Where  it  is  made  a 
condition  in  a  mutusl  contract,  that  the  parties  shall  find  security 
for  their  actings,  if  the  cautioners  at  any  time  become  insolvent, 
the  party  ft>r  whose  benefit  the  s<*curity  has  been  given,  is  en- 
titled to  withdraw  from  tbe  contract,  if  other  and  sufficient  cau- 
tion is  not  brought  forward.     In  the  same  manner,  where  a  party 
preferring  a  bill  of  suspension  offers  caution,  and  still  more 
where,  in  the  case  of  a  bill  of  suspension  preferred  without  caution, 
the  Lord  Ordinary,  before  pa.«sing  the  bill,  requires  caution  to  be 
found,  it  must  be  the  duty  of  the  Judge  before  whom  the  bill 
of  suspension  afterwards  depends,  to  give  full  eifect  to  the  con- 
dition so  clearly  expressed.     It  is  true  that  the  cautioner  is,  in 
such  a  case,  allowed  to  interpose ;  and,  upon  finding  security  for 
the  expenses  of  the  litigation,  he  will  be  allowed  to  maintain 
the  reasons  of  suspension,  or  to  propose  others,  so  as  to  relieve 
himself  and  bis  creditors.     And  so  may  the  tnistee  on  the  can. 
tioner's  sequestrated  estate,  without  finding  nuition.     And  it 
seems  to  In*  of  no  im)>ortance  whether  the  security  was  bod,  ab 
initio^  the  cautioner  then  being  bankrupt,  althou^^h  not  known 
to  be  so;  or  whether  he  becomes  bankrupt  at  some  after  period. 
The  case  of  Gray,  in  1794,  differs  essentially  from  tbe  present 
one  ;  the  cautioner,  and  those  who  had  the  charge  of  his  affairs, 
not  having  been   required  to  attend  to  their  several  interests. 
And  the  grounds  of  the  judgment,  ns  given  in  the  report  of  the 
case,  are  far  from  satisfactory.    That  the  bond  of  caution  lodged 
in  the  Bill  -  Chamber  is  not  ordinarily  produeed  tn  the  Court  of 
Session  after  the  bill  has  been  pnsseid,  could  not  prevent  the 
Lord  Ordinary  from  directing  intimation  to  the  cautioner  or  hia 
trustee,  whether  judicial  or  voluntary ;  and,  if  necessary,  a  war- 
rant might  be  given  for  transmitting  the  bond  of  caution,  so  that 
might  be  made  a  part  of  the  process  of  suspension,  in  tbe  same 
maiiner  as  any  other  document  on  which  a  judgment  might  be 
founded.     And  although,  in  some  cases,  the  fact  of  insolvency 
might  be  disputed,  the  question  could  never  oiTur  where,  as  in 
the  present  instance,  a  sequestration  had  been  awarded  against  the 
cautioner.     Still,  however,  it  must  be  admitted,  that  the  deter- 
mination in  the  case  of  Gray  remained  unchallenged  for  many 
years,  and  therefore  it  was  thought  proper,  in  the  general  revision 
of  the  tbrms  in  tbe  Scots  Courts  in  I828>  to  make  an  alteration 
in  this  respect,  so  as  to  pret'ent  a  litigioua  or  fraudulent  debtor 
from  involving  his  creditors  in  an  expensive  and  tedious  litiga- 
tion, without  tbe  chance  of  their  being  indemnified,  however 
favourable  the  ultimate  judgment  of  the  Com  t  might  be  to  them. 
It  is  necessary  to  attend  to  tbe  words  of  the  Act  of  Sederunt* 
which  are  to  l»e  found  in  page  2d  of  the  revised  case  for  Eadie. 
They  are  not  so  pi'rspicuous  or  correct  as  they  might  have  been, 
but  the  enactment  being  of  a  remedial  nature,  and  to  be  followed 
out  *  according  to  the  justice  of  the  case,*  it  does  not  readily  ap-. 
pear  that  there  should  be  any  difficulty  on  tbe  point  now  before 
the  (k>urt.     Upon  evidence  of  bankruptcy,  as  it  is  specified  in 
the  Act  of  Sederunt,  a  note  or  petition  is  to  be  given  in,  which 
is  to  be  intimated.     It  is  not  said  to  whom  the  intimation  is  to 
be  given,  but  it  cannot  be  doubted  that  the  cautioner,  or  bis  tnis- 
tee, was  alone  in  view,  the  suspender  being  necessarily  a  party 
to  all  the  proceedings,  and  the  puipose  of  the  application  is  de- 
clared to  be,  that  new  caution  should  be  found ;  and  if  nothing 
more  had  been  said,  the  only  question  could  be,  whether  this  ap. 
plication  was  to  be  granted,  and  new  securitv  found.     Unless 
such  security  was  obtained,  all  parties  would  have  remained  in 
statu  quo.     On  the  other  band,  if  new  caution  was  found,  the 
party  so  interposing  would  have  his  reliefer  jurtt  not  only  against 
the  suspender,  but  against  tbe  former  cautioner.      This  is  the 
uniform  nil6  where  such  additional  security  is  given  ;  and  while 
it  could  not  be  objected  to  by  tbe  former  cautioner,  it  must  be 
for  tbe  advantage  of  the  suspender,  by  rendering  it  more  easy 
for  him  to  obtain  farther  caution.     But  the  clause  referred  to 
does  not  stop  there.     The  interference  of  the  Court  is  not  con- 
fined to  making  an  order  for  new  caution.     They  are  authori^^ed 
and  called  upon  to  pronounce  such  a  decision  as  the  justice  of 
the  case  requires  ;  and  thus  one  solution,  and  apparently  a  very 


!S54 


THE  SCOTTISH  JURIST. 


[Feb. 


simple  one,  of  the  present  question  orcuni.^  ^  By  the  decree 
against  the  suspender,  the  expense  of  farther  litigation  is  exclud- 
ed. But  quoad  uitra,  nothing  ha«  been  done.  In  this  case,  no 
new  caution  bus  been  found.  The  original  cautioner  is  not  dis- 
charged, and  there  seems  to  be  no  pretext  or  colour  of  justice 
in  holding,  that  he  and  his  funds,  such  as  they  are,  should  not 
continue  liable  as  before.  But  that  is  not  all :  Bv  the  Act  of 
Sederunt,  the  application  is  to  be  intimated  to  the  cautioner; 
and  this  must  have  been  ordered  for  obviating  an  objection  ex- 
isting in  the  case  of  Gray.  In  addition  to  this,  the  Court,  in 
this  case,  directed  the  note  or  petition  to  be  intimated  to  the 
trustee  on  the  cautioner's  sequestrated  estate,  and  no  judgment 
was  given,  until  it  appeared  that  no  objection  was  to  be  made, 
either  bv  tlje  trustee  or  the  cautioner  himself.  And  the  reason 
of  this  IS  apparent  from  the  record,  which  bad  been  made  up, 
where  the  suspender  had  endeavoured  to  dispute  the  effect  of  a 
bill  of  exchange  or  promissory-note  granted  by  him,  not  by  a  re- 
ference to  the  charger's  oath,  or  to  any  writing  relative  to  the 
bill,  but  by  a  quotation  from  documents  having  no  relation  to  it, 
and  so  altogerher  irrelevant,  If  such  a  case  bad  been  tried  in 
1794,  it  is  humbly  thought  there  could  have  been  no  room  for 
doubt.  The  cautioner  in  a  past  bill  of  suspension  is  cited  along 
with  the  suspender,  and  he  is  entitled,  if  it  is  necessary,  to  take 
up  the  cause  for  his  own  relief;  but  if  he  do  not  do  this,  after 
due  notice,  there  is  no  reason  why  judgment  should  not  be  pro- 
nounced a;>a]nstthe  cautioner  as  well  as  against  the  suspender, — 
his  silence,  and  the  acquiescence  of  his  trustee  affording  prima 
facie  evidence,  at  least,  that  they  had  no  defence  to  offer.  I  do 
not  consider  the  words  referred  to,  in  the  bond  of  caution,  as  ap- 
plicable to  such  a  case  as  the  present.  If  there  had  been  any 
omission  in  finally  discussing  the  case  between  the  charger  and 
suspender,  it  was  competent  for  the  cautioner  to  interpose.  ^  If, 
in  this  case,  any  such  omission  could  have  been  urged,  it  might 
be  still  competent,  although  the  cautioner  and  his  trustee  had  a 
full  opportunity  of  stating  any  objection  to  the  charge,  which 
had  not  been  made  by  the  suspender  himself;  but  where,  in  the 
form  prescribed  by  the  Acts  of  Sederunt,  the  cautioner  and  his 
trustee  have  been  formally  required  to  attend  to  their  interests  ; 
and  where,  even  at  this  time,  it  is  not  proposed  that  any  further 
discussion  should  take  place  on  their  part,  and  where  none  could 
be  made  without  an  addition  to  the  loss  to  which  they  are  already 
exposed,  it  is  humbly  thought  that  the  plea  here  referred  to  ought 
not  to  be  listened  to.** 

On  advising,  with  tliese  opinions,  Lords  Glenlee  and 
Meadoxobank  agreed  with  the  majority  of  the  consulted 
Judges, — Lord  Jttstice'Clerk  assented  to  the  opinion 
delivered  by  the  minority. 

Lord  Meadowhank  observed,  that  nine  out  of  twelve  Judges 
were  of  opinion  that  the  charge  was  illegal.  After  being  brought 
improperly  into  Court,  the  suspender  was  not  to  be  cut  out  of 
his  expenses  because  he  had  used  a  bad  ui^unent. 

The  Court  suspended  the  letters  simplicitery  and 
found  Eadie  entitled  to  expenses. 

Authorities  for  Suspender. — Case,  I8th  December  1794; 
M.  15,161.  Stewart,  7th  February  1786;  M.  2157.  Beirs 
Com.  4th  Ed.  II.  464,  sec.  5 ;  5th  Ed.  II.  437.8,  739.  Ro- 
bertson  v.  Deer,  6th  July  1813;  Ivory,  II.  234.  Campbell, 
)7th  December  1812.  Howden  v.  Stewart,  14th  January  1818. 
Lesly,  18th  November  1761 ;  M.  13,756. 

Authorities  for  Chargers. — Act  of  Sed.  29th  January  1650. 
Act  of  Parliament,  50  Geo.  III.  c  112,  Sch.  D.,  June  1810. 
Dickie  v.  Thomson,  December  1743;  Karnes*  Rem.  Dec.  Act 
uf  Parliament,  6  Gea  IV.  sec.  47,  c.  120.  Act  of  Sed.  11th 
Jul^  18*28,  c.  lia  Arnold  o.  Gordon,  23d  February  1671; 
Stair.  Ker  p.  Gordon,  February  1685;  Harcarse.  Clarkson 
r.  Edgar,  1  st  December  1 703 ;  Fount.  Brock  o.  Lord  Bargany, 
14th  February  1705;  Dalrymple.  Wallace  v.  Fleming,  27th 
February  1685  ;  Fount.  Bankrupt  Act,  1814,  sec.  58.  Love 
r.  Mcnzies,  23d  January  1830;  Sb.  Baird  i;.  M^Bwham  &  Co., 
24th  June  1830 ;  F.  C.     Howden  o.  Hewat,  14th  January  18ia 

Second  Division. — Lord  Ordinaij,  Mackenzic^^c/.  Cuning. 
bame,  R.  Robertson.— ^^.  Greenah]e]d8.—Greig&  Morton,  W.S. 
and  C.  J.  F.  Orr,  W.  S.,  Agent8.^Mr  Thomson,  Clerk.»[ T.  C] 


21^/  February  1833. 

No. 204-. — Sir  George  Clerk,  Bart.,  and  Others, 
Members  of  the  Hish  School  Club,  Peiitioners,  v,  Dr 
Walter  Adam,  Respondent, 

Expenses— -Appeal — Process — The  Lord  Ordinary  having  pro. 
nounced  an  interlocutor  containing  certain  findings^  and  found 
one  of  the  parties  iiable  in  expemes — that  interlocutor  behtg 
partly  altered  by  the  Inner- House,  who  found  no  erpentes  due 
by  either  party~^his  last  interlocutor  having  been  appetUed 
againxt,  in  so  far  as  it  altered  the  Lord  Ordinary**  interlocutor ; 
and  the  House  of  Lords  having  simply  reversed  the  same,  so  far 
as  complained  of,  without  any  remit — Held  that,  in  applying  that 
judgment^  the  Court  were  entitled  to  give  expenses^ 

In  this  case  (reported  in  the  Court  of  Session  ante, 
Vol.  in.  p.  4i86,  No.  412,  and  in  the  House  of  Lords, 
Vol.  V.  p.  17,  No.  6,)  the  Lord  Ordinary,  on  2d  March 
183  J, 

"  Finds  that  the  picture  in  question  is  the  property  of  thec1aim« 
ants.  Sir  George  Clerk,  Baronet,  and  others,  members  of  the 
High  School  Club  ;  finds  that  the  intention  expressed  by  then 
of  placing  it  in  the  library  of  the  High  School  was  net  a  con- 
dition stipulated  in  favour  of  Dr  Adam,  or  his  repreaeutatires, 
on  which  they  are  entitled  to  found  in  this  action  ;  finds  there 
is  evidence  that  it  was  not  so  understood  by  Ur  Adam  himself; 
prefers  the  claimants  Sir  George  Clerk,  Baronet,  and  others, 
members  of  the  High  School  Club,  to  the  picture  in  question ; 
and  grants  warrant  to,  authorises  and  ordains  the  raisers  of  the 
multiplepoinding  to  deliver  up  the  same  to  the  said  claimants, 
and  decerns  accordingly :  Finds  Dr  Watter  Adam  liable  to  the  said 
daimanls  in  expeuseSf**  &c. 

Upon  advising  a  reclaiming  note  for  Dr  Adam,  the 
Court  pronounced  an  interlocutor,  by  which  they,  on 
June  14,  1831, 

**  Adhere  to  the  interlocutor  reclaimed  against,  in  so  far  as  it  finds 
that  the  picture  in  question  ia  the  property  of  the  chumants,  the 
members  of  the  High  School  Club :  But,  quoad  %dtra,  they  alter 
the  said  interlocutor,  and  find  that  it  was  an  implied  condition 
in  the  treaty  betwixt  the  club  and  the  late  Dr  Alexander  Ad«m, 
when  he  sat  for  hia  picture  to  the  late  Mr  Henrv  Raebum,  that 
the  portrait  was  to  be  placed  in  the  High  School  of  Edinburgh, 
as  a  memorial  of  the  high  sense  the  claimants  entertained  of  the 
advantages  the  public  derived  from  his  useful  and  important 
labours,  and  as  an  inducement  to  those  who  might  come  after 
him  to  emulate  the  able  and  conscientious  discbarge  of  bis  official 
duties,  by  which  he  had  contributed  so  much  to  extend  the  fame 
of  the  High  School ;  and  they  accordingly  decern  and  declare 
that  the  said  picture  shall  remain  in  the  High  School  of  Edin- 
burgh \i\perpetuam  rei  memoriam ;  that  the  Magistrates  and  Coun- 
cil of  the  city  of  Edinburgh,  as  the  patrons  of  that  seminary, 
shall  be  answerable  that  it  is  properly  placed  therein,  agreeably 
to  the  object  in  view,  and  carefully  protected  from  all  injury : 
Find  no  expenses  due  by  either  of  the  parties,** 

The  petitioners  appealed  against  the  last  interlocu- 
tor, in  so  far  as  it  altered  the  Lord  Ordinary's  inter- 
locutor; and  the  House  of  Lords,  on  2d  July  IBS'A 
pronounced  a  judgment,  by  which,  after  reciting  the 
petition  of  appeal, 

"  complaining  of  an  interlocutor  of  the  Lords  of  Sesaon  in 
Scotland,  of  the  First  Division,  dated  on  the  lOtb,  and  signed 
the  14th  day  of  June  1831,  excepting  in  so  far  as  it  finds  that 
the  picture  in  question  is  the  property  of  the  claimants,  the 
members  of  the  High  School  Club,  and  praying  that  the  same 
might  be  reversed,  varied,  or  idtered,  so  far  as  complained  of, 
or  that  the  appellants  might  have  such  relief  in  the  premises  as 
to  this  House,  in  their  l<ordships*  great  wisdom,  sfaoold  seem 
meet ;  as  also,  upon  the  answer  of  Doctor  Walter  Adam,  &r. 
put  in  to  the  said  appeal,  and  due  consideration  had  this  day  of 
what  was  offered  on  either  side  in  this  causCy^-It  is  ordered  and 
adjudged,  by  the  Lords  Spiritual  and  Temporal,  in  Parliament 
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issembled.  that  the  sniH  interlocutor,  so  far  as  complained  of  in 
ibe  said  appeal,  be,  and  the  same  is  hereby  reversed." 

The  present  petition  was  presented,  and  prayed  the 

Conrt 

*'  to  apply  the  above  recited  judgment  of  the  Hou«e  of  Lordfl, 
to  prefer  the  petitioners,  the  members  of  the  Fligh  School  Club. 
to  the  picture  in  question,  and  to  grunt  warrant  to  authorise  and 
ordain  the  raisers  of  the  muUiplepoinding  to  deliver  up  the  same 
to  the  petitioners,  and  to  decern  sccordiogly ;  to  Jiad  Dr  Waller 
Jdam  liable  to  the  petititnTt  in  expenses^  and  remit  the  accoMut 
thereof  to  the  auditor,  to  tax  and  to  report." 

fosBpport  of  the  application  for  expenses,  which  was 
the  only  question,  it  was  pleaded, — That  the  simple 
rerersal  of  the  interlocutor  of  the  Inner-House  hy 
the  House  of  Lords,  had  necessarily  the  effect  to  revive 
the  judgment  of  the  Lord  Ordinary,  by  which  ex- 
penses were  found  due. 

For  the  respondent  it  was  contended — I.  That  with- 
out a  special  reniit,  or  a  finding  by  the  House  of  Lords, 
expenses  coald  not  be  given  by  this  Court. — II.  The 
Lord  Ordinary's  judgment  was  not  affirmed,  nor  was 
there  aoy  finding  in  regard  to  expenses; — and  the 
Coart  hare  no  power,  withoat  such  finding  or  remit, 
to  do  any,  except  just  to  repeat  the  judgment  in  ter* 
mnis.  This  is  completely  fixed  by  a  series  of  deci- 
sions. 

Lord  Balgtay^ — Why,  I  imagine  that  when  you  come  to  ex- 
tract the  decree,  it  is  not  the  decree  of  the  Inner- House  you 
would  extract,  but  it  must  be  the  interlocutor  of  the  Lord  Or- 
<)inary ;  and  that  interlocutor  finds  expenses  due. 

Lord  Gilliei,-^!  am  a  good  deal  puzzled  in  this  case.  If  we 
cannot  find  expenses  due  here,  we  can  find  nothing  at  all.  The 
petition  of  appeal  pimys,  that  the  interlocutor  of  this  Division  of 
the  Court  should  be  altered,  excepting  in  so  far  as  it  finds  that 
the  picture  is  the  property  of  the  Members  of  the  High  Sdiool 
Club.  There  ia  not  a  word  said  as  to  who  is  to  have  the  cus- 
tody of  the  picture.  What  are  the  House  of  Lords  asked  to 
alter?  Why,  just  that  part  of  the  judgment  by  which  the  cus- 
tody was  determined  by  this  Court  I^ow,  what  is  the  judg- 
ment of  the  Houae  of  Lords  ?  It  is  simply  that  the  said  inter- 
locutor, so  far  as  coniftlained  of  in  the  said  appeal,  be,  and  the 
same  is  hereby  reversed.  That  is  the  whole.  But  are  the  ap. 
pelUnts  to  get,  or  not  to  get  custody  of  the  picture.  The  House 
of  Lords  does  not  in  words  decide  that,  and  we  can  only  give 
thero  custody  of  it,  by  applying  the  interlocutor  of  Lord  Core- 
house  ;  and  if  we  can  apply  to  that  effect,  1  think  we  can  also,  in 
«o  far  as  it  finds  expenses  due.  I  think  they  are  entitled  to 
expenses ;  and  if  we  have  no  warrant  to  give  expenses,  we  have 
no  warrdDt  to  give  custody  of  the  picture. 

lA>rd  President, — The  only  thing  that  can  be  extracted,  is  the 
interlocutor  of  Liord  Corehouse.  We  cannot  grant  warrant  to 
extract  the  judgment  of  the  House  of  Lords. 

The  Court  pronounced  the  following  interlocutor : — 

"  Prefer  the  claimants,  Sir  George  Clerk  and  others,  mem- 
bers of  the  Hij^h  School  f  Hub,  to  the  picture  in  question,  and 
pniit  warrant  to,  and  authorise  and  orddin  the  misers  of  the 
tiiultiplepoinding  to  deliver  up  the  same  to  the  said  claimants, 
and  decern :  Find  Or  Walter  Adam  liable  in  the  expenses  in- 
curred hy  them  before  the  Lord  Ordinary;  appoint  an  ac- 
count,"  kc. 

First  Division. — Lord  Ordinary,   Corehouse. — jfct.   Keay; 

Forheringham  and   Lindsay,   W.S.,   Agents j4tt.   Dean   of 

Faculty  (Hope);  Daniel  Fisher,  S.S.C,  Agent— D.  Clerk.— 

[J.  r.  £).] 

^~  TEIND  COUHT. 

20lh  February  1833. 
No.  205. 
The  following  aagmentations  were  awarded ; — 

Kennoway — Prdabytery  of  Kirkaldy — Old  Stipend,  1810,  1 


boll  wheat,  and  82  bolls  1  firiot  barley;  108  bolls  3  firlots  meal, 
and  a  further  quantity  of  victual,  equal  to  £'29, 10.  6.}.,  and  ^'8, 
6s.  8d.  for  Communion  Elements. — Stipend  modified  of  this 
date,  16  cbalders  of  victual ;  whereof  1  boll  wheat,  and  the  rest 
half  meal  half  barley,  and  ^*  10  for  Communion  Elements, — being 
an  augmentation  of  2^  chalder;»,  and  £{,  13.  4. 

Maybole— Presbytery  of  Ayr— Old  Stipend,  1812,  121  bolls 
2  pecks  of  meal ;  104  bolls  of  barley,  and  a  further  quantity  of 
victual,  equal  to  i;70,  19,  8.  8.12chs,  with  £\0  for  Communion 
Elements. — Stipend  modified  of  this  date  (of  consent,)  20  chal- 
ders,  half  meal  half  barley,  and  ^20  for  Communion  Elements, 
—being  an  augmentation  of  2  cbalders,  and  \£10. 


'  ■ 


COURT  OF  SESSION. 


INNER- HO  USE. 


mi»mM»»^0» 


2Ut  February  1833. 

No.  206. — GiLBBRT  Lang,  Advocator,  v.  George 
Craig  and  Othbrs,  Respondents, 

Friendly  Society — Jurisdiction — Competency — Stat.  33  Geo. 
UI.  c.  54,  and  49  Geo.  III.  c.  X'lo — Circunntances  /»  which 
fdld,  that  Jitstices  of  the  Peacit  in  (affirming  the  order  of  a 
Frtendlif  Society^  had  exercised  the  appeUate  jurisdiction  with 
which  they  are  vested^  by  34  Geo,  IIL  r.  54,  and  49  Geo.  HI, 
c,  125,  awl  therefore,  thai  an  advocation  of  their  Jud^went  was 
incompetent. 

By  the  Statute,  S3  Geo.  III.  c.  54,  it  is  enacted,  in 
relation  to  friendly  societies,  that  if  any  member  of 
such  society 

"  shall  think  himself  aggrieved  hy  any  act,  matter  or  ^ing, 
done,  or  omitted  to  be  done,  by  any  such  society,  or  any  person 
or  persona  acting  under  them,  it  shall  and  may  be  lawful  for  any 
two  or  more  Justices  of  the  Peace  of  the  county,  &c.,  on  com- 
plaint made  upon  oath  or  affirmation,  by  or  on  behalf  of  such 
person,  to  issue  their  summons  to  the  presidents,  wardens,  stew- 
ards or  other  principal  officer  of  si^ch  Society,  by  whatever 
name  such  principal  officers  shall  be  respectively  named  or  called, 
or  one  of  them,  in  case  such  complaint  shall  be  made  aguinst 
such  society  collectively ;  and  in  case  such  complaint  shall  be 
made  against  such  person  or  persons  appointed  to  such  office  or 
offices,  then  to  summon  such  person  or  persons  to  appear,'*  &c. 
'*  And  the  said  Justices  shall  make  such  order  therein,  as  to 
them  shall  seem  just." 

By  section  15  of  the  said  Act,  it  is  provided, 

"  that  the  order  of  the  Justices  on  any  such  complaint  shall  be 
final  to  all  intents  and  purposes,  and  shall  not  be  subject  to  ap- 
peHl,  or  to  be  removed  or  removeable  into  any  of  his  Majesty's 
Courts  of  Record  at  Westminster." 

And  by  the  Statute  49,  Geo.  III.  cap.  125,  en- 
tituled,  ''An  Act  to  amend  an  Act  made  in  the  Slid 
year  uf  his  present  Majesty,  for  the  encouragement 
of  Relief  or  Friendly  ^iocieties,"  it  is  enacted,  sec.  5, 

**  That  every  order,  adjudication  or  award,  of  any  Justice  or 
Justices  under  this  Act,  shall  be  final  and  conclusive,  to  all  in- 
tents and  purposes,  and  shall  not  be  removed  or  removeable  in- 
to any  Court  of  law,  or  restrained  or  festrainable  by  the  injunc- 
tion of  any  Court  of  equity." 

The  advocator  was  a  member  of  a  friendly  society 
in  Kirkintilloch,  called  the  Wallace  Society.  By 
article  7th  of  the  regulations  of  that  Society,  it  is  pro- 
vided, that 

"  any  member  of  this  Society  who  may  be  found  to  indulge  in 
practices  which  tend  to  disturb  the  public  peace,  or  infringe  on 
the  good  order  of  society,  or  whose  irregular  conduct  has  a  ten- 
dency to  bring  trouble  upon  himself,  by  injuring  his  health,  and 
undermining  his  constitution,  a  representation  of  which  being 
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made  to  the  preses,  he  shall  immediately  call  a  meeting  of  the 
directors  to  consider  of  the  same,  which,  if  fully  proven,  the 
member  so  behaving  shall  be  struck  off  the  roll  of  members,  and 
forfeit  all  claim  on  the  Society.** 

By  article  8th,  it  is  provided,  that 

"  no  member  shall  be  entitled  to  aliment  till  he  has  been  one 
year  a  member,  and  must  be  clear  of  all  arrears,  neither  shall 
any  be  entitled  to  aliment,  who  have  brought  tronlile  upon  them« 
selves  by  gaming,  drinking,  debauchery,  or  unlawful  practices  of 
any  sort." 

By  article  9th,  it  is  provided,  that  when  a  member 
applies  for  aliment, 

"  the  preses  shall,  with  all  convenient  speed,  cause  two  of  the 
directors  to  visit  him,  who  must  give  in  their  report  in  writing 
to  the  preses,  who  shall  order  the  aliment  to  be  paid,  agreeably 
to  said  report.** 

By  article  12th,  it  is  provided,  that, 

"  if  any  member  be  found,  to  the  satisfaction  of  the  Court  of 
Directors,  to  have  imposed  on  the  Society,  by  feigning  himself 
in  trouble,  or  in  a  worse  situation  than  he  really  may  be,  or  by 
producing  a  false  certificate  of  his  situation,  he  shall  be  expelled 
the  Society,  and  never  again  be  considered  qualified  for  re-ad- 
mission ;  and  whatever  aliment  may  have  been  obtained  by  such 
fraudulent  means,  the  directors  are  hereby  empowered  to  take 
what  steps  they  consider  best  for  recovering  the  same.** 

By  article  17th,  it  is  provided,  as  follows: — 

**  In  case  any  dispute  arise  in  the  Society  as  to  the  meaning  or 
import  of  any  of  the  articles,  elortion  of  office-bearers,  distribu- 
tion of  the  funds,  or  betwixt  the  Society  and  any  of  its  memliers, 
on  any  ground  whatever  connected  with  the  ai  tides,  it  is  here- 
by  agreed  to  liy  the  whole  members,  and  especially  enacted  by 
the  Society,  that  all  such  disputes  shall  be  submitted  and  re- 
ferred to  two  neutral  persons,  the  one  to  be  named  by  the  So- 
ciety, and  the  other  by  the  member  or  members  with  whom  the 
dispute  may  have  arisen,  who  shall  have  full  power,  and  are 
hereby  authorised  to  decide  and  determine  the  same;  and,  in 
case  of  difference,  with  power  to  them  to  choose  an  oversman 
not  connected  with  the  Society.  And  whatever  the  said  re- 
ferees, by  themselves,  or  in  conjunction  with  the  said  overs- 
man,^  decide  and  determine  in  the  matter  submitted,  their  de- 
termination shall  be  final  and  binding  on  all  concerned ;  and  the 
Societv  and  individual  members  thereof  renounce  every  other 
way  of  settling  differences  as  aforesaid.** 

In  December  1827,  the  advocator  applied  for,  and 
obtained  aliment  from  the  Society,  at  the  ordinary 
rate,  in  consequence  of  an  alleged  hurt*  At  a  meet- 
ing of  the  directors  of  the  Society,  on  12th  January 
1828, 

'*  the  preses  stated  to  the  meeting,  that  a  complaint  had  been 
lodged  with  him  against  Gilbert  Lang,  at  present  an  alimenter 
on  the  Society ;  the  complaint  went  to  show,  that  the  said  Gil- 
bert Lang  had  been  aiding  in  bringing  the  present  complaint  on 
himself  by  his  own  folly ;  besides,  that  he  had  lately,  and  while 
receiving  aliment,  been  in  a  state  of  intoximtion,  and  behaving 
in  a  very  turbulent  and  unbecoming  manner  in  several  houses, 
not  at  all  like  a  person  under  the  influence  of  trouble,'* 

and  that  he,  the  preses,  in  consequence  of  this  <<  infor- 
mation," had  stopped  the  advocator's  aliment.  The 
directors  thereupon 

«•  appointed  the  preses,  treasurer,  and  John  Knox,  a  committee, 
to  investigate  the  matter  to  the  bottom,  and  that  no  aliment  be 
given  him  till  said  committee  give  in  their  report*' 

On  the  26th  January, 

"  the  committee  appointed  to  investigate  Gilbert  L«ng*s  case, 
gave  in  their  report,  which  was,  that,  in  their  opinion,  his  ailment 
arose  from  his  own  folly ;  besides,  during  the  time  be  was  re- 
ceiving aliment,  his  conduct  was  outrageous,  bv  disturbing  the 
public  peace,  and  having  a  tendency  not  only  to  mcreane  bis  pre- 
sent ailment,  but  also  to  beget  trouble  of  a'more  serious  nature. 


The  meeting  agreed,  by  a  vote,  that  his  name  be  struck  off  the 
roll  of  members,  which  was  done  in  presence  of  the  meeting." 

On  the  15th  of  May  thereafter,  the  Society,  at 
another  meeting,  appointed  a  new  committee  to  in- 
vestigate the  matter.    The  meeting  agreed, 

"  that  the  preses,  treasurer  and  clerk,  shall  proceed,  with  all  ron- 
venient  speed  to  investigate  the  case,  in  the  name  of  the  Society, 
and  the  meeting  invests  them  with  full  power  to  proceed  in  the 
matter,  as  they  shall  deem  best  for  the  interests  of  the  Society." 

On  21st  June  1828,  the  preses  and  directors  pro- 
ceeded to  a  farther  inquiry.  1'he  advocator  had  re- 
ceived no  notice  of  the  previons  meetings.  On  this 
occasion,  however,  he  was  sent  for,  but  did  n(»t  appear, 
happening,  as  he  alleged,  to  be  from  linnie.  The 
directors  proceeded  ib  take  evidence,  and  on  the  same 
day, 

**  Found  that  Gilbert  Long  was  drtmk  on  the  ni)?bt  in  qucs. 
tioii,  and  thst  his  hurt,  if  he  received  any,  proceeded  entirtiy 
from  being  in  so  high  a  state  of  intoxir<itioii,  nnd  that  he  ha4 
imposed  on  the  Stx-iety,  and  uf  course  forfeited  his  right  to  lie 
any  longer  continued  a  member." 

Thereafter,  the  advocator  was  warned  to  attend  a 
meeting  of  the  directors  and  members  of  the  Society 
on  27th  June,  which  he  accordingly  did  ;  and  having 
been  informed  of  the  determination  to  whieli  llieyliad 
come,  he  demanded  that  the  matter  should  be  referred 
to  arbitration,  in  terms  of  the  17th  article  <if  the  re- 
gulations.    The  minutes,  however,  bore,  that 

'*  the  meeting  unnnimously  agreed,  that  as  the  charges  against 
Lang  were  proved  to  the  unanimous  satisiHetion,  not  only  of  the 
C^urt  of  Directors,  but  of  the  SiM'iety  at  lurge,  tht-y  euiisider- 
ed  that  the  case  did  not  come  within  the  meaning  auid  import  o( 
the  1 7th  aiticle.*' 

The  advocator  then  presented  a  petition  to  the 
Justices  of  Dumbartonshire,  to  which  he  made  oath 
in  terms  of  the  Act  of  Purliatnent,  the  prayer  of  whii-h 
petition  craved  the  Juntices  alternatively, 

"  to  dnd  the  petitioner  entitled  to  be  agsin  enrolled  as  a  mem« 
ber  of  the  Wallace  Society,  nnd  entitled  to  all  the  rights  and 
privileges  thereof;  at  any  rate,  to  find  the  Society  liound  to 
submit  the  question  in  dispute  to  arbitration,  in  terms  of  their 
articles  before  quoted." 

This  petition  was  followed  by  answers  and  replies, 
and  by  production  of  the  minutes  of  the  Society.  The 
Justices,  on  30th  March  1829,  pronounced  this  inter- 
locutor :— 

**  The  Justices  having  resumed  consideration  of  the  petitioiH 
answers,  and  replies,  and  considered  the  minutes  of  the  Society, 
whereof  certified  excerpts  are  lodged  in  process  :  Find  (>iectioti 
eighth)  that  the  confirmed  regulntions  of  the  Society,  whereof 
a  copy  is  produced,  that^i  member  shall  not  be  entitled  to  ali* 
ment  *  who  has  brought  trouble  on  himself,  by  gaming,  drinking, 
or  unlawful  practices  of  any  kind:'  And  farther  (section 
seventh), '  that  if,  on  complaint  made  to  the  preses,  and  by  him 
brought  before  a  meeting  of  the  directors,  that  a  member  has 
been  indulging  in  practices  which  tend  to  disturb  the  public 
peace,  or  infringe  upon  the  good  order  of  society,  or  whose  irrt- 
eular  conduct  has  a  tendency  to  bring  trouble  on  himself,  by  in- 
juring his  health,  and  undennining  his  constitution,  the  meeting 
of  directors  shall  consider  the  complaint,  and  if  fully  proven, 
the  member  so  behaving  shsll  be  struck  off  the  roll  of  memhei^b 
and  forfeit  all  claim  on  the  Society  :*  Find  it  instructed  by  the 
minutes  of  the  Society,  that  a  complaint  was  by  the  preses 
brought  before  successive  meetings  of  the  directors,  liearing  ibat 
the  petitioner  had  been  aiding  in  bringing  the  present  complsint 
on  himself,  bv  his  own  folly ;  besides,  that  he  had  Isiely,  and 
while  receiving  aliment,  l>een  in  a  state  of  intoxication,  and  'he- 
having  in  a  very  turbulent  and  unbecoming  nuinncr,  in  sevcnl 
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h.^iKes.  not  at  all  like  a  person  under  the  influence  of  trouble : 
F;iifl  that  tlie  directors  have  determined  this  complaint,  after 
cillin^  the  petitioner  before  tbem,  and  bearing  evidence,  by  find- 
in.;  it  proven,  and  ba\'e  expelled  him  from  the  Society,  and  de- 
termined that  be  had  forfeited  all  claim  upon  the  funds  thereof, 
and  was  liable  to  repeat  the  aliment  received  by  him  :  Find  that 
the  decision  of  the  meeting  of  directors,  given  agreeably  to  the 
nj!i'5  of  the  Society,  is  conclusive,  and  cannot  be  opened  up,  to 
the  rifect  of  making  the  complaint,  so  determined  by  them,  the 
Mjf);fct-inatter  of  a  reference  to  arbiters  :  Therefore,  and  under 
ail  the  circumstances  of  the  case,  dismiss  the  present  petition 
and  complaint,  assoilzie  the  defenders,  find  tbem  entitled  to  ex- 
p.'ii>c>s,  wbicb  modify  to  lOs.  Steriing,  and  decen).*^ 

The  advocator  appealed  to  the  Quarter  Sessions, 
wlien  the  following  interlocutor  was  pronounced : — 

'*  DtJMBARTov,  Sd  August  1B30.  —  Sederunt  or  Oeneral 
Quarter  Sessions  of  the  Peace,  a  quorum  of  his  Msjesty's  Jus- 
tices of  [he  Peace  of  Dumbartonshire,  James  Dennistouu,  Esq. 
(jI*  Doiinistouu,  Preses. — The  Justices  having  heard  the  appeal, 
answers  thereto,  and  having  heard  parties'  procurators  vioa  voce, 
they  sustain  the  objection  to  the  competency  of  the  appeal,  dis- 
miss the  same,  and  remit  the  case  to  the  petty  Sessions  of  the 
Peace :  Find  the  appellant  liable  in  the  expenses  of  the  appeal, 
uiiich  modify  to  one  guinea,  anddeeern  the  appellant  in  payment 
tU'Kof :  Allow  extract,"  &e. 

The  advocator  presented  a  bill  of  advocation,  and 
pleaded, — I.  When  Inferior  Conrts,  possessing  a  sta- 
tutory, exclusive,  and  final  jurisdiction,  have  either 
exceeded  their  powers,  or  have  erroneously  refused 
to  put  their  statutory  powers  in  exercise,  and  enter- 
tain the  cause,  their  judgments  are  subject  to  the  re- 
view of  the  Court  of  Session,  to  the  effect  of  correct- 
ing the  excess  of  power  in  the  one  case,  or  of  directing 
them  in  the  other  to  stistain  their  jurisdiction,  and 
proceed  to  hear  and  determine  the  merits  of  the  cause. 
—J I.  The  Justices  were  in  error  in  holding  that  they 
had  no  jurisdiction  to  enforce  the  arbitration  clause, 
this  bein^  a  dispute  which  fell  under  its  very  words. 
—III.  But  even  on  the  supposition  that  the  arbitra- 
tion clause  did  not  apply,  the  Justices  erred  still  more 
in  holding  their  statutory  jurisdiction  to  be  excluded, 
because  the  application  of  the  arbitration  clause  was 
the  only  thing  which  could  have  excluded  their  sta- 
tutory jurisdiction. — IV.  Even  if,  under  the  articles 
in  (|nestion,  the  judgment  of  the  directors  themselves 
had  been  final,  the  jurisdiction  of  the  Justices  would 
not,  in  this  case,  have  been  excluded,  in  respect  of  the 
gross  irregularity  of  the  Society's  procedure,  in  exer- 
cising its  supposed  exclusive  jurisdiction  in  its  own 
cause. 

The  respondents  pleaded — I.''  The  decision  of  the 
Justices  was  final  and  conclusive,  to  all  intents  and 
purposes,  in  terms  of  the  Statutes,  and  could  not  be 
competently  brought  under  review  of  the  Quarter 
Sessions  by  appeal,  and  cannot  competently  Be  brought 
under  review  of  tho  Court  of  Session  by  advocation. 
--II.  The  judgment  of  the  Justices  was  a  well  found- 
ed judgment,  consistent  with  the  facts  of  the  case, 
with  the  rules  and  regulations  of  the  Society,  and 
vith  the  laws  of  the  land. — III.  The  advocator  hav- 
ing been  guilty  of  the  matters  alleged  against  him,  or 
of  any  of  them,  is  not  entitled  to  the  tienefit  of  the 
Society. 

The  Lord  Ordinary  (Corehonse,)  on  I4th  Decem- 
ber 1832,  pronounced  the  following  interlocutor  and 
note : — 

Vol.  V. 


"  The  Lord  Ordinary  having  heard  counsel  for  the  parties, 
and  considered  the  clo««d  record,  and  whole  process,  Sustains 
the  preliminary  objection  to  the  competency  of  the  advocation, 
remits  the  cause  simpiiciter  to  the  Justices  of  Peace,  and  de- 
cerns :  Finds  the  advocator  liable  in  expenses,  in  this  and  the 
Inferior  Court,  and  remits  the  accounts  thereof,  when  lodged, 
to  the  auditor,  to  tax  and  to  report. — Note. — 1'he  sentence  of 
thd  Justices  of  Peace,  affirming  the  order  of  a  Friendly  Society, 
is  final  by  the  Statutes,  d3d  Geo.  III.,  cap.  64,  and  49  Geo. 
III.,  cap.  1*25,  and  not  subject  to  the  review  of  any  Court. 
The  exceptions  to  the  rule  are,  Ut,  If  the  Justices  have  acted 
corruptly;  2//,  If  they  have  exceeded  their  powers ;  and,  tastfy. 
If  they  b»ve  refused  to  exercise  the  appellate  jurisdiction  with 
which  they  are  vested.  The  advocator,  in  this  case,  does  not 
allege  that  the  Justices  have  acted  corruptly,  or  that  they  have 
exceeded  their  powers ;  but  he  maintains,  that  they  refused  to 
review  the  order  of  the  directors,  confirmed  by  the  Society. 
This  plea  is  rested  on  the  form  of  expression  used  in  the  inter- 
locutor. The  Justices  '  find  that  the  decision  of  the  meeting  of 
the  directors,  given  agreeably  to  the  rules  of  the  Society,  is 
conclusive,  and  cannot  be  opened  up,  to  the  efifect  of  making  the 
complaint  so  determined  by  tbem  the  suhject-matter  of  a  refer- 
ence to  arbiters  ;*  which,  according  to  him,  imports,  not  that 
the  Justices  affirmed  the  order,  refusing  to  allow  a  reference  oi> 
its  merits,  but  that  they  held  themselves  incompetent  to  consider 
its  merits.  The  finding  is  not  well  expressed,  but  the  Lord 
Ordinary  thinks  it  does  not  admit  of  the  meaning  put  upon  it  by 
the  advocator.  It  imports,  in  substance,  that  the  order  of  the 
directors  was  ogreeable  *  to  the  rules  of  the  Society  ;*  and  there- 
fore,  that  the  advocator  was  not  entitled  to  have  a  submission 
under  the  17th  article,  which  was  the  remedy  he  craved.  Hav- 
ing decided  that  point,  they  go  on  to  exhaust  the  cause ;  for  they, 
'  therefore,  fuid  uuder  all  the  circumstances  of  the  case,  dismiss 
the  present  petition  and  complaint,  assoilzie  the  defenders,  and 
find  them  entitled  to  expenses.*  They  confirm  the  sentence  of 
expulsion,  not  only  because  the  advocator  cannot  demand  a  re- 
ference under  the  1 7th  article,  but  because  it  is  well-founded, 
under  all  the  circumstances  of  the  case.  In  every  view,  there- 
fore, advocation  is  excluded.** 

The  advocator  reclaimed : 

Lord  Gillies,-^!  have  very  considerable  doubts  on  this  ca^c. 
There  are  two  questions  which  are  to  be  kept  separate.  T)u- 
compctency  and  the  merits.  The  Lord  Ordinary  has  derided 
the  conopetency  only.  If  the  Justices  refused  t'l  exercise  the 
appellate  jurisdiction  with  which  they  are  vested,  then  the  advo- 
cation is  competent  As  to  the  clause  in  the  articles  about  de- 
ciding all  disputes  by  arbitration,  it  is  very  broad.  The  Lord 
Ordinary  has  not  decided  whether  it  applies.  If  the  Justircii 
decided  on  the  merits,  there  is  an  end  of  the  case.  But  it  is 
difficult  to  arrive  at  the  conclusion  that  they  have  done  so.  I  do 
not  say  that  I  have  formed  an  opinion  to  the  contrary,  but  I  have 
great  doubts  about  it.  The  Juetiees  do  not  distinguish  between 
the  competency  and  the  merits,  and  it  ia  therefore  difficult  to 
rely  on  the  words  of  their  interlocutor. 

Lord  Balj*ray,^^l  think  the  general  clause  as  to  arbitration  ia 
to  be  taken  in  connection  with  the  7th  article,  which  i»  a  special 
regulation,  and  supersedes  tbt  other  as  to  that  particular  matter. 
Being  thus  competently  determined  by  the  directors,  the  cause 
comes  before  the  Justices,  and  on  the  motion  of  the  advocator 
himself,  the  parties  were  ordered  to  be  heard  tiva  voce,  and  the 
minutes  of  the  Society,  &c.  were  produced.  I  think  the  Jus- 
tices must  have  considered  the  whole  cause  out  and  out. 

Lord  Pri'sideni. — It  appears  to  me,  that  by  the  regulations  of 
the  Society,  the  decision  of  two  things  is  provided  for,  !</,  The 
disputes  which  might  arise  as  to  the  meaning  of  the  articles,  in 
regard  to  which  the  majority  are  not  to  be  allowed  to  bear  down 
the  minority,  and  therefore  it  is  provided  that  these  shall  be  re* 
ferred  to  arbitration.  2d,  Delinquencies  and  offences,  as  to  which 
the  directors  are  empowered  to  judge.  I  agree  with  Lord 
Balgray. 

Lord  Craigie  concurred  with  the  majority. 

The  Court  adhered. 

Kespondents*  Authority. — Lindsay  v.  Orr,  11th  February 
1B31. 
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Fint  Division.— Lord  Ordinary,  Corehouse.^^d.  Russell ; 
Jsmeft  Bennett,  W.S.,  Agent — Mt.  Denn  of  Faculty  (Hope), 
•hdD.  M'NcUl;  WilHain  M*Cheyne,  W.S.,  Agent— Sir  R. 
Dandas,  Clerk.— [G. />.| 


21^/  February  1833. 

No.  207. — Alexander  Crawfohp,  Advocator^  v. 
James  Cook,  Respondent, 

Executor — Liability  of— Process — Decree  Cognitionis  Causa 
—Constitution — Expenses — j1  partjf  haidng  been  confirmed 
executor-nominate  to  his  tieceated  brother ;  and  a  creditor  having, 
within  six  months  thereafter,  pursued  him  for  a  debt ;  and  the  Shcrijf 
haoing  decerned  againnt  him  qua  executor  in  cognitionem  debiti 
tantum,*-rAe  Court  found — /.  That  the  creditor  was  entitled  to 
decree  secundum  vires  inventariL— .//.  The  creditor  entitled  to 
modified  expenses. 

The  respondent  was  executor*nominate  decerned 
and  confirmed  to  his  deceased  brother,  John  Cook, 
commission-agent  in  Paisley.  At  the  time  of  his  death 
r20th  May  1830),  John  was  considerably  indebted  to 
the  advocator,  who,  on  2d  November  thereafter,  rais- 
ed a  summons,  concluding  for  various  sums  against  the 
respondent  as 

*'  execntor-nominate,  decerned  and  confirmed  to  the  said  John 
Cook,  and  as  such,  or  as  having  intromitted  with  the  estate  and 
effects  of  the  said  John  Cook,  and  as  representing  faim  on  one 
or  other  of  the  passive  titles  known  in  law,  is  liable  for  the  debts 
of  the  said  deceased  John  Cook,  and  in  payment  of  the  sums  of 
money,  bills,  and  accounts  before  specified,  with  the  interest 
due,  and  to  fall  due  thereon,  till  paid,*'  &c. 

In  defence,  it  was  roaintained — 

^  \st.  The  confirmation  of  an  executor  does  not  infer  any  pro- 
per representation  of  the  deceased — Ersk.  B.  iii.  t.  9,  sec.  41. 
2r^  An  action  against  an  executor,  concluding  for  decree  of  per- 
sonal  liability  against  him,  as  well  as  against  the  estate  of  the 
deceased,  is  inept  and  improper,  the  only  competent  action  being 
one  of  constitution.  3d,  The  pursuer  is  not  entitled  to  any  pre* 
ference  over  the  other  creditors  of  the  deceased." 

The  defender  (respondent)  by  minute,  then  agreed 
'*  to  hold  the  case  as  proved,  and  to  decreet  of  con- 
Etitution,  80  far  as  disputed."  On  24th  January  1832, 
the  Sheriff-substitute  pronounced  this  interlocutor: — 

**  Having  considered  the  process,  including  the  defender's  con- 
sent as  above  minuted,  to  bold  the  pursuer's  claim  as  proved  so 
far  as  disputed,  Finds  the  sums  libelled  to  be  just  debts  against 
the  estate  and  effects  of  the  deceased  John  Cook ;  and  decerns 
against  the  defender,  qua  executor  in  cognitiofietn  dtbUi  tantum," 

To  this  the  Sheriff-substitute  adhered  on  20th 
March,  finding  Crawford  also  liable  in  certain  modi* 
fied  expenses.    He  added  this 

"  Note, — A  personal  decreet  for  the  amount  of  the  debt  against 
a  confirmed  executor  upon  an  insolvent  estate,  appears  to  the 
Sheriff-substitute  to  be  out  of  the  question.'* 

This  interlocutor  was  afiSrmed  hy  the  Sheriff-depute 
on  5th  June  thei*eafter,  who  issued  this 

"  iVb/r.— Some  of  the  law  authorities,  particularly  Bell's 
Bankrupt  Law,  seem,  at  first  view,  to  support  the  plea  main  • 
tained  by  the  pursuer.  But  I  think  the  import  of  the  opinion 
delivered  by  toe  Beiich,  in  the  case  of  Gardner,  28tb  Novem- 
ber 1810,  is, — That  though,  in  certain  situations,  an  executor 
may  be  safe  to  pay  without  decreet  of  constitution,  he  is  en- 
titled, particularly  if  the  estate  be  insolvent,  to  insist  on  a  pre- 
vious decreet  in  cognitionem  debili.^ 

Crawford  advocated,  and  pleaded — I.  Where  an 
executor  is  confirmed,  and  has  assumed  the  manage- 


ntent  of  the  moreabte  estate  of  the  defunct,  he  may 
be  competently  convened  in  a  personal  action  of  con- 
stitution at  the  instance  of  any  of  the  defunct'a  credi- 
tors, in  which  action  decree  for  the  debt  claimed  may 
be  obtained  against  the  executor  personally,  to  the  ef- 
fect of  entitling  the  creditor  either  to  enforce  imme- 
diate pa3rinent,  or  at  least  to  insist  that  the  executor 
shall  show  that  the  execotry  has   been  lawfully  ex* 
hausted. — II.  A  decree  in  cognitionem  delnti  tantum^  or 
cognitionis  causa  tanlunif  is  not  applicable  to  the  case 
where  there  is  an  executor  confirmed,  and  thereby 
vested  with  the  moveable  estate, — the  object  of  a  de- 
cree cognitionis  causa  being  to  enable  the  creditors  to 
proceed  aninst  the  hareditasjacenSf  whether  heritable 
or  moveable,  of  his  deceased  debtor,  either  where  the 
heir*at*law  has  renouneed,  or  where  there  is  not  an 
executor  confirmed,  or  other  representative  vested 
with  the  defunct's  means  or  estate. — III.  The  judg- 
ment of  the  Sheriff  in  the  present  case,  is  erroneous 
in  point  of  law  :     1^,  In  so  far  as  he  has  disregarded 
the  legal  rules  above  stated,  and  by  proBonncing^  a 
decree  cognitionis  causa  tanium^  has  in  effect   pro- 
nounced a  decree  which  is  inoperative,  and  wholly 
unavailing  to  the  advocator ;  and,  2r%,  In  so  far  as 
he  has  refused  to  pronounce  a  decree,  such  as  the  con- 
clusions of  the  summons,  and  the  species  facti  fully 
warrant,  viz.,  a  decree  of  constitution  against  the  re- 
spondent, under  which  the  advocator,  either  as  primus 
x>enienSf  would  have  been  entitled  to  immediate  pay* 
ment  from  the  executry  funds  in  the  respondent's 
hands, .  or  at  least  might  nave  ranked  pari  passu  with 
the  other  creditors  of  the  defunct,  who  were  in  the 
same  predicament  with  himself.^-*I  V.  The  respondent 
not  having  stated  on  the  record  in  the  Inferior  Court 
that  the  inventory  was  exhausted  by  payments,  or 
specified  any  other  creditors  of  the  defunct,  who  were 
claimants  on  the  executry,  or  to  whom  he  had  made 
payments;   and  having  at  the  same  time  admitted 
that  he  was  executor  confirmed,  and  that  he  had   in- 
tromissions, there  were  sufiScient  grounds  in  law  fur 
an  unqualified  personal  deoerniture  against  him. — V. 
Assuming  that  the  respondent  has  not  incurred  any 
personal  liability  for  his  late  brother's  debts,  ultra  virrs 
tnventariif  the  proper  mode  of  giving  him  the  benefit  of 
that  limited  responsibility  was,  fir^^  in  case  his  aver- 
ments had  been  sufficiently  precise  (which  they  were 
not)  to  have  allowed  him  to  prove  that  the  executry, 
in  so  far  as  realised,  had  been  legally  paid  away,  and 
in  that  case  to  have  pronounced  decree  of  constitution 
superseding  execution ;  or,  2^/y,  In  respect  that  the 
respondent  in  the  present  case  made  no  relevant  aver- 
ment as  to  the  exhaustion  of  the  executry,  to  have 
{>ronounced  an  unqualified  personal  decree  against 
lim,  leaving  it  to  him,  if  so  advised,  to  show  in  a  sus- 
pension ^the  onus  being  on  him},  that  he  had  duly  ac- 
counted for  the  executry,  and  bad  incurred  no  personal 
responsibility  beyond  the  amount  of  the  inventory*— 
VI.  The  judgment  of  the  Sheriff  is  farther  erroneous, 
in  so  far  as  it  has  subjected  the  advocator  in  certain  of 
the  expenses  of  process;  whereas,  on  the  contrary,  the 
respondent  ought  to  have  been  found  liable  in  full  ex- 
penses to  the  advocator. 

Answered — I.  An  executor  confirmed  is  admini- 
strator or  trustee  for  all  conceruedi  appointed  for  the 
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parpose  of  reaiising  and  diitributing  the  moreiihle 
eitite  of  a  defonct  amonr  creditors  and  others  having 
interest,  according  to  their  jn«t  rights  and  preferences. 
— TI.  Consequently  he  is  not  personally  liable  for  the 
debt«  of  the  deceased,  and  therefore  no  action  can  be 
brought,  and  decree  pronounced  against  him  personal! y, 
for  psyment  of  snch  debts« — III.  Least  of  all  can  an 
sction,  containing  personal  condusions  against  an  exe- 
cQtor,  be  brooght  within  six  months  after  the  death 
of  tlie  debtor,  because  the  executor  is  prohibited  by 
lav  from  paying  any  debt  within  the  said  six  months, 
except  privil^ed  debts.-^IV.   An  executor  is  not 
bound  at  any  time  to  pay  to  any  creditor,  except  pri- 
vileged creditors,  unless  the  debt  be  legally  instructed 
by  a  decree  of  constitution^ — V.  The  purpose  of  such 
decree  beinr  to  instruct  the  debt,  and  afford  a  warrant 
to  enable  tne  executor  to  par  in  safety,  it  must  be 
confined  to  these  objects,  and  therefore  it  must  be 
pronounced  la  cognitionem  debUi  lantum^  and  ci^nnot 
contain  a  personal  decerniture  against  the  executor* 
—VI.  When  the  debts  lure  thus  instructed  by  decrees 
of  constitution,  the  creditors,  or  any  of  them,  may 
either  bring  an  action  of  count  and  reckoning  against 
the  executor,  for  the  purpose  of  obtaining  their  legal 
shares  of  tlie  moveable  estate,  or  raise  a  multlplepoi  ad- 
inn;  ^^  b>*  name,  calling  all  parties  having  interest  in 
such  estate,  for  the  purpose  of  duly  distributing  the 
stme ;  and,  in  either  of  these  actions,  the  creditor  or 
creditors  may  obtain  a  decree  for  their  due  shares  of 
tlie  estate,  as  realised  by  the  executor,  who  will  then 
be  personally  liable  for  such  shares. — VII.  The  action 
is  the  present  case,  which  was  brought  within  the  six 
months,  was  incoqipetent,  because  it  did  not  contain  a 
conclusion  in  cognkionem  debiti  iantum^  but  contained 
a  personal  eoadnston  for  payment  against  the  re* 
«pondent,  and  therefore  the  same  ought  to  have  been 
dijinissed.^VIII.  Even  if  not  dismissed,  yet,  at  all 
events,  the  advocator  could  only  be  entitled  to  a  de- 
cree cogniiionis  causa^  which  decree  was  pronounced 
by  the  Sheriff;  and  the  advocator  was  Justly  subjected 
for  the  expenses  occasioned  by  his  insisting  in  incom- 
petent conclasions,  and  demanding  a  decree  contrary 
to  law.    At  all  events,  the  respondent  was  not  liable 
in  the  expenses  necessarily  incurred  by  his  appearing 
in  Court,  to  prevent  his  being  held  a  vitious  intro- 
mitter.    A  creditor  was  bound  to  pay  for  constituting 
his  debt. 

Ob  the  19th  January  1839,  Lord  Medwyn  pro- 
asunced  this  interlocutor :-» 

**  Having  considersd  the  closed  record,  and  heard  counsel 
tbereon,  In  respect  it  i«  admitted  that  the  respondent  was  con- 
finned  executor,  remits,  with  instructions  to  the  Sheriff  to  rectil 
the  interlocutors  of  24th  January,  20th  March,  and  5th  June, 
1882;  and  to  decern  against  the  defender  as  executor  coniinned, 
it  being  enderatood  that  he  is  only  liable  to  pay  the  debts  of  the 
dtfunct  •ecuiuium  vim  inventarii,  and  decerns ;  finds  the  advo- 
otor  entitled  to  expenses ;  allows  an  account  thereof  to  be  given 
in,  and  when  lodged,  remits  the  same  to  the  auditor  to  tax,  and 
report." 

The  advocator  reclaimed,  and  prayed  the  Court 

"  to  alter  the  interlocntor  complained  of;  and  either  to  remit  the 
nse  to  the  Shenff  timplicilert  or  to  remit  to  the  Lord  Ordinary, 
with  instmetions  to  sUt  fiirther  procedure  till  the  Issue  of  the 
action  of  raultiplepoinding  irhich  has  been  brought  by  the  peti  • 
(ioner  into  this  C<Milt,  for  the  purpose  of  distributing  the  funds 


of  the  late  John  Cook  rateably  amongst  his  creditors;  and, 
itutly,  to  tind  the  petitioner  (advocator)  entitled  to  expenses.** 

Lord  Meadowbank  thought,  from  the  nature  of  the  litigation, 
the  executor  should  be  found  personally  liable. 

The  Court,  on  the  I9th  February,  adhered,  and  of 
new,  found  the  advocator  entitled  to  expenses,  *'  sub- 
ject to  modification  of  those  incurred  m  the  Sheriff 
Court  prior  to  the  date  of  the  decree  cogniiionis  causa^ 
pronounced  by  the  Sheriff-substitute"  on  24th  January 
1832,  &C. 

Advocator's  Aarhorities. — Act  of  Sederunt,  28th  February 
1662.  Stair,  B.  III.,  tit.  8,  sec.  67,  76,<rl  wy.  Ersk.,  B.  III., 
tit.  9,  sects.  34,  35,  47.  Russell  o.  Simes,  1792;  BelPs  8vo. 
Cases,  21 7.  Bell*s  Com.,  Vol.  I L,  pp.  48,  83.  5th  edit.  Bell's 
Principles,  p.  489,  2d  edit.  1695,  c.  41.  Stair,  B.  III.,  tit.  2, 
•ee.  46,  46,  and  tit  8,  sec.  63;  B.  IV.,  tit.  19.  Ersk.,  B.  II., 
tit.  12,  sec.  47.  Juridical  Styles,  Vol.  III.,  p.  329.  2d  edit. 
Ashton,  Houston  and  Company  v.  Markville,  1 7th  June  1773; 
Mor.  p.  4835.  Houston  v,  Stirling.  &c.,  Sd  February  18*24 ; 
Shaw  and  Dunlop.  Preston  if.  Houston's  Executors,  8th  July 
1634;  Morr.  3881.  Smith  v.  Nicolsons,  14th  July  1649; 
Brown's  Supplement,  VoL  L,  p.  418.  Also  Shaw,  13th  Decern* 
her  1666;  Morr.  p.  3329. 

Respondent's  Authorities. — Erskine,  Bell,  and  Stair,  i«i  «u- 
pro.  Barbour  and  Spouse  v.  Kelvie,  19th  November  1824. 
Act  of  Sederunt,  28th  February  1062. 

Second  Division.— 'Lord  Ordinary,  Mediryn.— ^c/.  Jameson 
and  Bell.— ^/f.  Greenshields.— M*Lean  &  Giffen,  W.S.,  and 
C.  J.  F.  Orr,  W.S.,  Agents.— Mr  Thomson,  Clerk— [J.  H".  H.J 

2Ut  February  ia33. 

No.  208^ — Bbnjamik  Johmstonb,  Advocator^  v. 
John  Grauame,  Respondent* 

Process— Reclaiming  Note — Record-— Competency. 

A  reclaiming  note  having  been  presented,  but  only 
part  of  the  record  baring  been  printed  and  appended, 
the  Court  refused  to  write  upon  the  note. 

Second  Division. — Lord  Ordinary,  Medwyn. — Jd.  William 
Bell,  J.  Pttterson.— ^/<.  D.  M*Ncill,  Wra.  Weir.— Thomas 
Johnstone,  S.S.C.,  and  Thomas  Thorburn,  W.S.,  Agents. — 
Mr  Thomson,  Clerk.— [T.  C] 

2ist  February  1833. 

No.  209.— WiLUAM  FttASEBy  Petitioner. 

Process — Petition— Answers — Trustee— Confirmation — Com- 
petition-^^  truMUe  on  a  ae^uestrated  estate  haeing  applied  to 
the  Court  for  confirmation — and  there  being  no  competition  for 
the  office — Held  incomffetent  to  tupertede  the  coMe,  on  the  mo- 
Iron  of  another  party  f  in  order  that  the  taid  partjf  might  contider 
the  itropriety  of  gioittg  in  amwert, 

Fraser  was  elected  trustee,  13th  February  1833,  on 
the  sequestrated  estate  of  Harper,  ahd  applied  for 
confirmation.  At  advising,  the  Court  were  mored  to 
supersede  the  case  till  the  party  making  the  motion 
should  consider  the  propriety  of  giving  in  answers. 
It  was  answered,  that  there  was  no  competition  for 
the  oiEce  of  trustee,  and  therefore,  that  it  was  incom- 
petent for  the  party  to  come  forward. 

The  Lord  Juaiiee'Cterk  observed,  that  the  Court  could  do  no- 
thing but  grant  the  prayer,  unless  there  was  a  competing  |Muty. 

The  Court  granted  the  prayer  of  the  petition. 

Second  Division. — Jet,  J.  Anderson,  J.  F.  Maekensie.— 
jttL  Smythe.— Wm.  Mackenzie,  W.S.,  Agent,— Mr  Ferguson, 
Cleik.— [r.  C] 
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22d  February  1833. 

No.  210. — Robert  Hutchison,  i^flfvoca/or,  v.  James 

Stevenson,  Respondent, 

Obltgotion—  Cautioner — Bankrupt — Discharge — A  party  having 
hcconie  hound,  along  tpHh  the  fnrincipalt /br  iilternt  upon  a  mm 
borrowed  hy  the  taller^  vjho  granted  heritable  security  therefifr, 
— the  principal  having  become  bankrupt,  and  been  sequeUrated, 
bid  having  been  discharged  under  a  compontioih-contract — the 
heritable  creditor  not  having  ranked  in  the  sequeitration ;  and  the 
trustee  not  having  taken  possession  of  the  heritable  tul^ctt  con- 
ffi/ed  hy  the  bond,  but  allowed  the  Imnkrupt  to  retain  possession 
thereof, — the  bankrupt  having  paid  two  years*  interest  on  the 
bitnd,  subsetfue»tt  to  his  sequestration;  and  Uie  cautioner  having 
paid  the  interest  for  a  subsequent  year — Held,  in  an  action  by  the 
cautioner  against  the  principal,  Jor  reli^of  this  paymerU,  that  the 
obligation  was  not  extinguished  by  the  discharge. 

In   Febritnry  >823,  the  advocator,  Hatchison,  bor- 
rowod  frum  William  Scott  the  sain  of  £1000,  and 
granted  an  heritable  bund  and  disposition  in  secarity 
over  certfiin  houses  in  Edinburgh.     Scott  was  infeft, 
and  his  sasino  was  recorded  on  8th   February.     For 
payment  of  the  interest,  the  respondent  bound  him- 
self jointly  with  the  advocator,    ^ome  time  thereafter, 
Hcott  obtained  payment  from  Hutchison,  the  principal 
debtor,  of  £600,  npon  which  the  security  for  the  oa- 
lance  of  £-100,  with  interest  thereon,  was  restricted 
to  one  of  the  honses  over  which  the  bond  extended. 
The  advocator  having  become  bankrupt,  was  seques- 
trated in   1828,  but   having  settled  with   his  credi- 
tors by  composition,  he  was  discharged  on  the  1st 
of  April  18!;^9,  of  all  debts  contracted  prior  to  the 
i^equestration.     No  claim  was  made  under  the  seques- 
tration, either  by  the  heritable  creditor  in  the  bond, 
or  by  the  respondent,  nor  was  the  heritable  property 
taken  possession  of  by  the  trustee ;  and  the  advocator 
was  allowed  to  retain   possession  of  the   house  to 
which   the  bond   was   restricted,  and   the  furniture 
therein,     lie  also,  subsequently  to  the  sequestration, 
paid,  under  diligence  by  the  heritable  creditor,  two 
years'  interest  upon  the  balance  of  £400.     Having 
failed,  however,  to  pay  that  due  at  Whitsunday  1831 ,  it 
was  paid  by  the  respondent,  in  consequence  of  a  threat 
of  legal  proceedings  being  adopted  against  him,  under 
his  obligation  for  the  interest.     He  therenpon  brought 
an  action  before  the  Magistrates  of  Kdinbnrgh  against 
tke  advocator,  concluding  for  this  sum  (£20),  and  ex- 
penses.   The  Magistrates,  on  9th  March  1832,  pro- 
nounced this  interlocutor: — 

**  Having  considered  the  summons,  defences,  replies,  duplies, 
and  whole  process,  find,  that  in  1823,  the  defender  granted  heri> 
table  bond  to  Mr  William  Scott  for  £1000,  over  certain  pro- 
perty in  India  Street,  in  the  personal  obligation  for  which  the 
pursuer  was  cautioner  for  the  defender :  Find,  that  £600  of  the 
principal  sum  in. this  bond  was  afterwards  paid  up,  and  the  se- 
curity restricted  to  the  balance,  £400:  Find,  that  in  July  1828 
the  defender  was  sequestrated,  and  in  1829  he  obtained  his  dis- 
charge upon  a  compusition  :  F'ind,  that  no  claim  was  made  in 
the  sequestration  upon  the  bond  in  question,  either  by  the  prin- 
cipal creditor  or  the  cautioner,  and  that  the  heritable  property 
conveyed  in  security  was  not  taken  possession  of  by  the  trustee, 
and  formed  no  part  of  the  sequestrated  funds  :  Find,  that  not- 
withstanding; of  the  sequestration,  the  defender  continued  in  the 
poRsesbioti  of  the  siiid  heritalde  property,  and  of  the  furniture 
therein  :  Find,  that  since  the  sequestration,  the  defender  has 
paid  two  yeard*  interest  upon  this  debt  as  reduced,  nfVcr  seqoes- 
trution  had  been  awarded  of  his  furniture  for  that  debt,  thereby 
M*Unowled);iiijc  the  debt  to  be  still  due  :  Find  it  proved  by  the 
receipt  produced,  and  not  denied  by  the  defender,  that  the  pur- 


suer has,  as  cautioner,  paid  the  year*s  interest  on  the  bond  as  li- 
belled :  Find,  that  in  the  circumstances  of  the  case,  and  as  in  a 
question  betwixt  the  principal  and  his  cautioner,  who  has  been 
obliged,  under  threat  of  diligence,  to  pay,  this  debt  was  not  co- 
vert by  the  discharge  in  the  sequestration ;  therefore  repel 
the  defences,  decern  in  terms  of  the  libel,  and  find  the  defen- 
der liable  in  expenses,  of  which  allow  an  accoant  to  be  given  in 
to  be  taxed.*' 

And  on  advising  a  petition  agsinst  this  interloentor, 
they,  on  27th  April  1832,  adhered  thereto. 

The  cause  was  then  brought  into  this  Court  by  ad' 
Tocation:  in  snpport  of  which  it  was  pleaded — I.  The 
claim  made  being  founded  upon  a  personal  obliga- 
tron  prior  to  the  advocator's  bankruptcy,  was  extin- 
guished by  his  discharge  tmder  the  sequestration. — 
II.  The  advocator  having  made  payment  of  interest, 
subsequent  to  such  sequestration,  could  not  revive  the 
obligation.-^III.  It  could  make  no  difference  th»t  the 
qnestiou  was  between  the  principal  and  a  cautioiier. 
The  respondent  pleaded — I.  The   heritable  creditor 
not  having  ranked  in  the  sequestration,  or  agreed  to 
the  composition,  but  remained  satisfied  with  nis  heri- 
table security ;  and  the  property  over  which  the  se- 
curity extended  not  having  beea  taken  up  by  the  trus- 
tee, but  allowed  to  remain  in  possession  of  the  bank- 
rupt, the  discharge  could  affora  no  defence  against  the 
present  claim. — II.  The  advocator,  by  possessing'  the 
subjects,  and  reaping  benefit  therefrom,  was  bound  to  sa- 
tisfy the  heritable  creditor,  and  relieve  the  respondent 
of  the  sum  sued  for. — III.  The  advocator  was  barred 
from  pleading  the  discharge,  having  subsequently  made 
payment  of  two  years' interest  under  diligence,  at  the  in- 
stance of  the  heritable  creditor,  and  also  having  offered 
his  own  bill  for  the  amount. — IV.  He  thereby  redinte- 
grated and  recognised  the  debt.— V.  When  a  real  is 
superadded  to  a  personal  security,  the  complex  obliga- 
tion is  not  affected  by  a  discharge  under  a  composition- 
contract,  except  where  the  heritable  creditor  has  rank- 
ed, and  is  bound  by  that  contract ;  or  where  both  trus- 
tee and  bankrupt  have  renounced  the  subjects,  leaving 
the  heritable  creditor  to  make  his  debt  effectual  there- 
from as  he  best  can. 

The  Lord  Ordinary,  on  22d  December  1832,  pro- 
nounced this  interlocutor  and  note : — 

*<  Having  considered  the  closed  record,  and  whole  process, 
advocates  the  cau<(e,  alters  the  interlocutor  under  review,  assoil- 
zies the  advocator  from  the  conchisions  of  the  action,  and  de- 
cenis  :  Finds  him  entitled  to  the  expenses  incurred  in  this  and 
the  Inferior  Court,  and  remits  the  account  thereof,  when  lodged, 
to  the  auditor  to  tax  and  to  report. — Note. — The  advocator  was 
debtor  to  Scott  for  ^1000,  the  respondent  was  his  cautioner, 
and  Scott  held  an  heritable  security,  with  a  power  of  sale  over  a 
bouse  belonging  to  the  advocator.     The  debt  was  afterwards 
reduced  to  £400,  and  the  security  restricted  to  that  sum.     The 
advocator  was  afterwards  sequestrated, — settled  his  debts  by  a 
composition,  and  was  discharged.    The  respondent  did  not  rank 
as  a  contingent  creditor,  which  he  might  have  done,  for  bis  claim 
of  relief,  and  that  claim  fell  under  the  discharge.     Scutt,  trust- 
ing to  his  heritable  security,  did  not  rank  on  the  estate,  and  tbe 
trustee  and  creditors  did  not  interfere  with  that  security.    After. 
wards  Scott  sold  the  house  and  extinguished  his  debt,  having,  ia 
the  interim,  however,  obtained  payment  of  a  year's  interest  ^m 
the  respondent  as  cautioner.     The  respondent  sues  the  advoca- 
tor  on  bis  right  of  relief  as  cautioner,  but  that  right  was  di«. 
charged  under  tbe  sequestration.     It  is  said,  however,  that  the 
debt  was  rcdintcgi-ated,  and  the  right  of  relief  revived,  because 
the  advocator  paid  two  years*  rent  of  the  bouse  to  Scott  aAer 
his  discharge.     It  turns  out,  however,  that  Scott  had  allowed 
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the  tdrorator  to  renmin  R<t  teniuit  in  tlie  premises,  htid  tbe  pay- 
m«tit8  of  interest  were  nothing  more  tban  the  rent  of  the  house, 
tnd  ictuaUy  recovered  under  a  sequestration  by  Scott,  us  land* 
brd,  against  the  advocator,  as  tenant*' 

The  respondent  reclaimed  :  i^ben  the  Court,  with- 
eat  any  remark,  pronounced  the  following  interlocu- 
tor:^ 

"Alterthe  interlocutor  of  the  Lord  Ordinary  reclaimed  against; 
Repel  the  reasons  of  advocation,  and  remit  the  cause  simffliciter : 
Find  the  pursuer,  James  Stevenson,  entitled  to  expenses,  and 
remit  the  account,*  &e. 

First  Division. — Lord  Ordinary,  Corebonse.— ifcf.  P.  Ro- 
bertson, Paton  ;  Smith  8e  Kinnear,  W.S.,  Agents — ^/i.  Dean 
of  Faculty  (Hope,)  W.  Bell;  J.  Bisset,  S.S.C.,  Agent^Mr 
Bell  Cleik [J.  W,  A"| 

22i  February  1833. 

No.  211^ — ^Thomas  Atkinson  &  Samuel  Gsaham, 

Suspenders^  o.  John  Walls,  Charger^ 

Binknipt-^Sequestration — Composition — A  composition  hosing 
been  agreed  to,  after  a  trustee  had  been  electt'l,  and  bond  grant* 
td  far  that  compositUm,  before  the  trustee  had  or  could  have 
serutihised  the  claims  lodged  m  the  sequestration — Held,  /. 
That  a  creditor  whn  had  lodged  his  claim  and  oath  (if  verity,  and 
tded  at  the  trustee's  election^  was  entitled  to  do  summary  dili' 
gence  on  the  bond  and  certificate  of  the  trustee,  fir  the  compO" 
tiiion  effeiring  to  his  debt* — //.  That  l/ie  cautioners  vere  not 
entitled  to  call  in  question  the  validity  ^  such  debt, 

John  Thomson,  a  grazier  and  cattle-dealer,  iras  se- 
questrated on  7th  January  IB'iO,  and  Janies  Watson, 
accoantant  in  Glasgow,  was  elected  trustee  upon  the 
estate.  Among  the  claims  lodged  under  the  seques- 
tration, one  was  giren  in  for  the  charger  WalU,  a  writer 
in  Glasgow,  who  had  been  agent  for  the  bankrupt,  and 
srho  continued  to  act  as  agent  under  the  sequestra- 
tion. The  chum  i0m  composed  of  a  business  account, 
amounting  to  £323,  3.  0^.  To  the  verity  of  this  debt, 
Walls  made  oath  in  the  usual  terms — which,  along 
with  the  claim,  was  produced,  and  on  which  the  charger 
Toted  at  the  election  of  the  trustee.  The  account  it- 
self, however,  of  which  the  debt  was  composed,  was 
not  produced.  Before  any  scrutiny  of  the  claims  by 
the  trustee  had  taken  place,  the  bankrupt  settled  with 
his  creditors,  by  offering  a  composition  ;  which  having 
been  sustained,  and  the  requisite  concurrence  of  nine- 
tcnths  of  the  creditors,  in  number  and  value,  having 
been  obtained,  he  was,  on  6th  June  1820,  discharged 
by  the  Court,  he  having  found  caution  for  such  com- 
position. For  the  composition  the  suspenders,  along 
with  the  bankrupt  and  Mr  Hibbert,  granted  bond  in 
these  terms : 

"  I,  the  said  John  Thomson,  as  principal,  and  we  the  said 
Thomas  Atkinson,  Samuel  Graham,  and  Thomas  Hibbert,  as 
cautioners,  surety  and  full  debtors  with  and  fur  him,  renouncing 
the  benefit  of  discussion,  do  hereby  bind  and  oblige  ourselves, 
jointly  and  severally,  and  our  heirs,  executors  and  successors,  to 
toake  payment  to  alt  and  each  of  the  said  just  and  lawful  creditors, 
at  and  prior  to  the  date  of  awarding  the  foresaid  sequestration  of 
^  foresaid  ooooposition." 

The  parties  to  the  bond  also  became  bound  to  pay 
the  expenses  of  the  sequestration,  trustee's  commis- 
sion, &C.  The  estate  was  conveyed  over  to  the  bank- 
rupt in  eciifeqaence  of  this  arrangement ;  and  he  paid 
the  greater  part  of  the  composition.  The  Edinburgh 
Agent's  aeconnt  was  paid  in  full ;  but  the  charger,  who 
bad  also  immrred  au  account  under  tho  sequestration, 


denied  that  his  account  under  the  scqucstratiou  had 
been  paid.  He  admitted,  however,  that  in  virtue  of 
certain  bills  which  he  held,  and  diligence  thereon,  lie 
had  recovered  considerable  sums. 

In  February  1821,  a  charge  of  horning  was  given 
at  the  instance  of  Walls  against  the  suspenders,  as 
cautioners  for  the  composition,  for  payment  of  the 
composition  on  Walls's  debt,  as  stated  in  his  claim  un- 
der the  sequestration.  Of  this  charge  a  bill  of  sus- 
pension was  presented  by  the  present  suspenders,  as 
also  bv  Thomson  the  bankrupt.  Upon  advising  this 
bill,  the  Lord  Ordinary,  on  14th  February  1821,  or- 
dered it  to  be  answered  within  14>  days,  and  mean- 
time granted  a  sist  of  execution.  No  answers  were 
lodged,  and  no  farther  proceedings  took  place  la  re- 
gard to  this  bill  of  suspension. 

Thomson,  the  bankrupt,  it  was  allied,  had  suc- 
ceeded, subsequent  to  his  discharge,  to  a  large  for- 
tune,  and  the  charger  still  continued  to  act  as  his 
agent.  In  1826,  however,  Thomson  was  again  se- 
questrated. He,  however,  as  in  the  former  case,  ob- 
tained his  discharge,  upon  finding  security  for  a  com- 
position upon  his  debts.  In  this  second  sequestration, 
the  chatter.  Walls,  gave  in  no  daim,  and  consequently 
was  not  ranked. 

In  August  1830,  Walls  gave  a  second  charge 
npon  the  letters  of  homing,  raised  in  1821,  against  the 
suspenders,  for  payment  of  the  same  composition. 
Of  this  charge  the  present  suspension  was  brought. 
The  bill  was  passed,  and  a  record  made  up.  The  sus- 
penders at  first  objected  to  the  competency  of  giving 
a  second  charge  on  the  same  letters  of  horning,  so  long 
as  there  was  a  sist  npon  a  bill  of  suspension  of  a  for- 
mer charge ;  but  this  ground  was  subsequently  aban- 
doned, but  pleaded — I.  That  they  were  entitled  to 
investigate  and  object  to  the  claim  which  was  made 
by  the  charger  upon  Thomson's  estate,  and  were  not 
barred  by  the  composition-contract  from  so  doing, 
seeing  that  the  accounts,  of  which  it  was  said  to  be 
composed,  had  never  been  produced  or  exhibited,  and 
had  never  been  scrutinized  by  the  trustee^ — II.  That 
the  charger  having  received  various  sums  more  than 
sufficient  to  pay  the  composition,  was  bound  to  apply 
such  sums,  in  the  first  instance,  in  extinction  thereof. 
— III.  The  suspenders  being  cautioners  for  the  bank- 
ropt,  were  relieved.  If/,  By  the  mora  that  had  taken 
place  in  making  the  demand ;  2d^  In  consequence  of 
Thomson  hnyitig  been  in  excellent  circumstances,  and 
perfectly  able,  for  years  after  his  first  sequestration, 
to  discharge  all  claim  against  him ;  3</,  From  the  char- 
ger having  allowed  the  discharge  to  be  granted  under 
the  s^econd  sequestration,  without  either  having  lodged 
a  claim  himself,  or  intimated  to  the  suspenders  that 
they  might  rank  for  their  security.  The  charger 
pleaded — I.  Ohligants  for  a  composition  are  not  en- 
titled to  dispute  the  validity  of  a  debt  claimed  against 
the  sequestrated  estate,  which  has  been  taken  into 
computation  in  the  concurrence  to  that  composition. 
— II.  The  bond  being  undischarged,  and  no  proof  pro- 
duced of  its  having  been  paid,  the  charger  was  entitled 
to  have  the  letters  fonnd  orderly  proceeded. — III.  The 
charger  was  entitled  to  apply  sums  received  by  him, 
subsequently  to  the  sequestration,  in  discharging  his 
account  under  the  sequent  rat  ion,  and  was  not  bound 


L  .. 


ZG2 


THE  SCOTTISH  JUttlST. 


[Feb. 


to  impnte  it  towanl*  payment  of  the  composition  doe 
on  the  debt  claimed. 

The  Lord  Ordinnryy  on  ISth  December  1832,  pro- 
nounced this  intertocoCor : 

"  HaTing  heard  parties'  procnrators,  and  conftidered  the  dosed 
record,  and  whole  process,  finds  that  the  objection  of  inrompe- 
tency,  founded  on  the  suspension  of  a  former  rhaiif^e  in  the  year 
.1821,  in  now  paused  from  by  the  suspenders  :  Finds,  that  by  the 
bond  chsi^ged  on,  the  suspenders  bound  themselves  in  usual  form 
as  cautioners  and  full  debtors  for  the  composition  offered  by 
John  Thomson,  a  sequestrated  bankrupt,  to  his  creditors  on  ohk 
taining  his  discharge  :  Finds,  that  in  the  said  John  Thomson's 
sequestration,  the  debt  on  which  the  charger  now  claims  the 
composition  was  ranked  by  the  trustee,  and  was  inserted  in  the 
list  of  debts  submitted  to  the  Court  in  the  application  for  the 
approval  of  the  composition :  Finds  it  not  estublished  by  the 
suspenders,  that  any  part  of  the  instalments  of  the  composition 
MOW  charged  for  have  been  paid,<— and  therefore  repels  the  rea- 
sons of  suspension :  Finds  the  letters  orderly  proceeded,  and 
decerns  ;  finds  the  cbai]g[er  entitled  to  expenses,  and  allows  an 
account  thereof  to  be  given  in.** 

The  suspenders  reclaimed,  and  pleaded — I.  The 
Lord  Ordinary  has  committed  a  mistake,  in  saying 
that  the  charger's  claim  wa«  ranked  under  the  seqnes- 
tration.  It  nerer  was  ranked  or  scroti nised  by  the 
trustee;  it  was  merely  lodged  in  order  to  entitle  the 
charger  to  vote.  The  composition  was  agreed  to  be- 
fore the  trustee  could  inquire  into  any  or  the  claims. 
It  has  never  been  decided,  that  in  such  circumstaneet 
it  is  incompetent  to  investigate  the  nature  of  the 
claim,  or  to  show  that  it  is  really  unfounded. — II. 
When  no  scrutiny  has  taken  place,  and  more  especially 
when  no  account  has  been  exhibited  to  show  how  the 
claim  is  made  out,  it  is  not  competent  to  raise  sum- 
maru  diligence  on  the  bond  of  caution,  and  certificate 
of  the  trustee,  however  competent  an  ordinary  action 
may  be. — III.  The  mora  which  took  place  ought  to 
relieve  the  suspenders,  in  the  circumstances  that  oc- 
curred.— IV.  But  the  debt  was  actually  paid  by  filnds 
with  which  the  charger  intromittedt  and  ought  to 
•pply  to  this  composition.  Answered — I.  Where  a 
composition  has  been  agreed  to  at  any  stage  of  a  se- 
questration, it  is  not  competent  afterwards  to  chal- 
lenge any  of  the  debts  claimed,  seeing  that  it  is  upon 
the  assumption  that  these  are  true  debts,  that  the 
amount  of  composition  which  the  estate  of  the  bank- 
rupt will  yield,  is  calculated.  This  is  the  principle  of 
all  the  decisions,  and  a  contrary  one  would  lead  to 
most  unjust  results.     At  advising. 

Lord  Balgraff — This  is  a  question  of  very  considerable  im- 
portance, and  I  should  like  to  have  time  to  make  up  rev  mind 
upon  it.  It  is  a  question  of  very  great  importance,  considering 
its  effect  upon  the  mercantile  interests  of  the  country.  If  the 
argument  for  the  suspenders  be  good,  the  consequences,  especially 
to  foreign  creditors,  would  be  very  serious,  and  would  come  to 
this,  that  when  a  sequestration  is  wound  up  by  a  composition, 
as  was  done  here,  yet  those  who  had  claimed,  unless  they  had 
bills  or  attested  accounts,  would,  even  after  the  discharge,  be 
under  the  necessity  of  bringing  actions  to  constitute  their  claims. 
The  object  of  sequestration  is  to  save  all  these  actions,  and  to 
fix  the  debt  by  the  judgment  of  the  trustee.  The  mere  produc 
tion  of  » claim  to  entitle  a  creditor  to  vote  for  a  trustee,  is  not 
enough  to  entide  the  creditor  to  draw  his  dividend,  but  it  must 
be  afterwards  ranked  by  the  trustee ;  and  when  no  complaint  is 
made  within  the  statutory  period,  that  ranking  is  jnst  a  decree. 
It  is  just  as  good  as  a  decree  of  this  Couit.  But  if,  before  the 
time  arrives  for  the  trustee  scrutinising  the  claims,  and  ranking 
the  creditors,  a  composition  is  offered  by  the  Uinkrupt,  What  is 
it  (hat  the  bankrupt  holds  out  to  the  creditors  and  the  caution- 


ers ?  Why,  by  stating  such  and  suck  to  be  creditors,  the  bank- 
rupt himself  acknowledges  the  debts.  He  goes  to  certain  friends 
with  a  list  in  bis  bands,  and  says,  here  is  a  list  of  ny  d«bC8,  sn4 
here  is  the  assets  which  I  have,  are  yoo  willing  to  becowe  cau- 
tioners for  a  composition  ?  They  say  we  are,— «nd  subscribe  a 
bond  accordingly.  I  hold  that  this  is  an  admission  of  the  debts 
so  stated ;  and  it  is  upon  a  calculation  that  they  are  to  be  paid, 
that  the  obligation  is  entered  into.  It  may  be  true  that  these 
may  not  be  the  whole  just  and  lawful  debts,  and  there  may  be 
others  not  included  in  the  list,<— and  these  it  may  be  competent, 
and  the  cautioner  or  bankrupt  are  entitled  to  investigate.  But 
when  the  claim  has  been  made  before  the  composition  is  agreed 
to,  I  am  afraid  the  i*orrectness  of  the  debt  cannot  be  cballengcd. 

Lord  Cmi^u. — I  am  always  willing  to  agree  to  a  proposal  fur 
delay  in  a  ease  where  there  is  any  doubt,  nor  do  I  object  to  it 
here,  althongh  I  have  no  dcnbt.  If  the  doctrine  maintained  for 
the  suspenders  were  correct,  I  would  say,  that  in  many  casea 
the  consequences  to  parties  settling  by  a  composinon  woald  be 
most  dangerous.  I  bold  that  the  cautioners  must  be  held  to 
have  assumed  that  the  debts  were  true  and  just  debts  when  tbey 
became  cautioners. 

Lord  Giltifs. — It  does  appear  to  me  that  the  doctrine  laid 
down  by  Mr  Bell,  referred  to  for  the  suspenders,  is  tiable  to  very 
considerable  doubt  There  are  three  cases  stated  by  Mr  BelL 
The  fiist  is  where  the  debt  is  liqaid  and  the  creditor  holds  an- 
exceptionable  written  documents  of  debt.  The  second  is  where 
the  dajm  is  not  liquidated,  but  the  creditor  has  entered  his 
claim  in  terms  of  the  Statute  during  the  sequestration,  and  the 
trustee  hus  marked  the  grounds  of  debt  as  proved,  and  the  debt 
is  ranked  without  objection.  In  both  of  these  eases,  Mr  Bell 
states,  that  the  creditor  is  entitled,  not  onl^  to  insist  for,  but  to 
do  summary  diligence  on  the  bond  of  caution  for  bis  compoMi- 
tion.  But  unfortunately  the  last  is  a  case  that  can  verv  seldom 
happen ;  for  the  offer  of  composition  is  generally  made  before 
there  has  been  any  ranking  by  the  trustee :  And  Mr  Bell  goes 
on  to  state,  that  it  is  not  sufficient  that  the  creditor  ha^t  elaimiHl 
and  sworn  to  his  debt.  Therefore,  in  almost  every  cuse,  the 
bond  for  the  composition  is  granted,  not  only  before  the  debts 
are  scrutinized  and  ranked  by  the  trustee,  but  before  there  ix  a 
possibility  of  his  investigating  them.  The  present,  therefore, 
comes  to  be  a  very  general  and  important  que»tioo.  But  look- 
ing to  the  decisions,  I  rather  would  think  the  charge  is  compe- 
tent. I  don't  go  so  mtich  upon  the  view  taken  by  Lord  Craigie 
as  upon  this,  that  when  a  bankrupt  comes  to  his  creditors  and 
says,  there  is  the  amount  of  my  funds  and  assets,  and  I  ain  wil- 
ling to  give  a  composition — the  reasonableness  or  prudence  of 
such  a  composition  being  scccpted  can  only  be  asirertained  by 
calculating  on  what  is  shown  to  the  creditors.  In  making  this 
offer,  the  bankrupt  states  all  the  debts  claimed  (for  there  mn  be 
none  of  them  ranked  by  the  trustee  in  this  ease,)  as  justly 
due ;  and  his  assets  are  so  and  so.  He  knows  that  nnany  of  the 
debts  are  not  good  and  just  debts,  but  he  says  nothing  afaKMit  this 
till  the  composition  is  agreed  to ;  but  as  soon  as  that  takes  place, 
he  turns  round  and  says,  these  are  not  good  and  lawful  debts, 
and  the  creditor  has  no  right  to  any  composition.  He  in 
this  way  keeps  in  his  own  pocket  the  assets  whidi  would  have 
been  due  on  that  debt,  and  on  which,  as  being  a  just  debt,  the 
composition  had  been  agreed  to.  It  is  said,  that  the  cautioners 
are  innocent  of  any  such  attempt  to  defraud  the  creditors,  or 
benefit  the  bankrupt.  But  they  ars  caittionen  (br  bin  honeMy 
as  much  as  for  the  debts  of  the  bankfopt  A  door  would  be 
opened  up  for  practising  fraud,  and  particularly  on  foreign  cre- 
ditors, as  noticed  by  Lord  Balgray,  were  we  to  adopt  the  doc- 
trine  of  the  suspenders  on  this  point.  For  what  can  an  £riglisb 
or  any  other  foreign  creditor  know  of  this  roaltet?  He  a.sj&umes 
that  the  debts  daimed  are  all  just  and  lawful  debts  of  the  bank- 
rupt, and  upon  that  alone  gives  his  authority  to  concur  ii>  the 
composition.  Upon  the  whole,  I  think  the  interlocutor  of  the 
Lord  Ordinary  is  right. 
Lord  PresiiteHt  concurred. 

The  Court  pronounced  tliis  interlocutor:— 

<*  Adhere  to  the  interlocutor  reclaimed  against,  so  fiur  ss  respects 
the  regularity  or  the  competency  of  the  charge  on  the  bond  by 
tlie  cautioners,  and  letters  of  horning  against  them :  Fliid  that 
the  suspenders  are  not  entitled  to  challenge  the  validity  of  the 
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original  debt*  and  in  tbis  respect  reeal  tbe  said  tnterlocntor ;  and 
fuond  tUtra,  remit  to  tbe  Lord  Ordinary  to  hear  parties  on  the 
other  points  of  tba  case,  including  all  cUims  for  expenses,  and  to 
do  as  to  him  shall  seem  just" 

Suspenders'  Authorities. — Donaldson,  15th  May  1882;  Bell, 
*       II.  470,  and  Authorities  there  cited.     Gordon,  19th  January 
1823.    Dickson  o.  Barbour,  19th  May  1828. 

Respondent's  Autborities.^Siiiitb,  3d  December  18a&  WiU 
ion,  I  St  December  1824^ 

Fir«t  Dinsioo.— Lord  Ordinary,  Fullerton.*^^c(.  Dean  of 
Faculty  (HopeX  J*  Anderson. — Ml  P.  Robertson,  Shaw.— - 
John  Livingston,  W.S.,  James  Goldie,  W.S.,  and  Charles 
Fisher,  S.S.C.,  Agents.— Sir  R.  Dundas,  Clerk.-*[j:  fF.  Z>.j 

22d  February  1 8S3. 

No.  212. — Sir  C.  A.  Lbslte,  Bari^  Suspender^  v. 
A.  ^HJLFF&KD^  Respondent  and  Charger. 

Bill  of  Ezcbange— Acecptor— Indorser*^^  /w*'(y  kavmg  drawm 
a  but  ai  three  momik$  for  value  g  and  kamng  indoraed  U  to  a  Ikird 
party ;  and  the  accefHor  hamngjniied  to  pay  the  contents  when  it 
became  due  g  ofid  a  friend  of  the  acceptor*s  having  retired  it,  by 
granting  an  acceptance  at  tii  months  to  the  iwhr$ee  f  which  wai 
duly  jtaidj,  and  taken  an  assignation  to  the  bill  and  dUigence—* 
Ctreumtianees  in  which  held,  that  the  party  who  retired  the  biU 
had  not  /osf  Ait  recourse  against  the  drawer  6y  mora,  or  non^vu 
liiM/ioit,  and  had  not  come  into  the  situation  of  the  acceptor/ 
and  that  the  doctrine  as  to  granting  time,  which  regulates  the 
rights  of  principal  and  cautioner  in  a  bond^  did  not  apply. 

This  was  a  sanpeotion  of  a  charge  at  the  instance 
of  Mr  Shepperdy  against   Sir  Charles   Leslie,   for 
payment  of  a  bill,  drairn  by  the  latter  npon,  and  ac- 
cepted by  Thomas  Mackenzie  Paterson  of  Dramcod- 
den,  dated  l7th  September  1825,  at  three  months* 
date,  for  £100,  under  deduction  of  a  partial  payment 
of  £7,  10.  9.     The  bill  charged  on  was  alleged  by 
the  suspender  to  hare  been  granted  in  part  payment 
of  a  balance  due  by  Mr  Mackenzie  Paterson  to  him, 
on  a  settlement  of  accounts  in  September  1825.  It  was 
indorsed  by  him  to  Mr  James  Thomson,  writer,  El- 
gin.   The  accepter  having  failed  to  pay  the  hill  when 
due,  diligence  was  done  upon  it  at  Mr  Thomson's  in- 
stance.    Caption  was  ready  to  be  issued  against  Mac- 
kenzie Paterson,  when  Mr  Shepperd,  after  certain 
correspondence,  retired  the  bill,  by  granting  his  own 
acceptance  to  Thomson,  dated  January  .1826,  at  six 
months*  date,  for  £97,  19.  4.,  on  receiving  from  the 
latter  an  obligation  to  grant  him  an  assignaticm  to  the 
bill  and  diligence  against  Paterson.     In  July  1826, 
when  Mr  Snepperd's  acceptance  became  due,  he  ap- 
plied to,  and  received  from  Mr  Thomson  an  assigna- 
tion, dated  22d  of  that  month,  to  the  above  mentioned 
bill,  and  diligence. 

The  satpender  pleaded — I.  The  oharger  having 
taken  op  the  bill  in  question  solely  for  behoof  of  Tho- 
mas Mackenzie  Paterson  the  acceptor,  and  the  proper 
debtor,  came  merely  Into  the  place  of  the  said  Tno- 
mu  Mackenzie  Paterson,  and  acquired  no  right  of  re- 
course which  did  not  previously  belong  to  the  party 
in  whose  behalf  he  interfered^ — II.  Supposing  that 
the  charger  had  otherwise  any  right  of  recourse 
against  the  suspender,  it  was  inourobent  on  the  former 
to  make  Intimation  to  the  latter  to  that  effect,  at  the 
time  when  he  took  up  the  bill  in  question ;  or,  at  all 
events,  at  the  time  when  the  assignation  in  his  favour 
was  executed.  Such  right  of  recourse,  If  it  had  ever 
existed,  is  entirely  lost  by  the  charger's  failing  to  make 


any  such  intimation  until  after  the  lapse  of  upwards 
of  two  years  from  the  date  of  the  assignation,  and  of 
nearly  three  years  from  the  date  of  his  interference 
on  behalf  of  toe  acceptor. — III.     Under  the  circum- 
stances above  stated,  the  payment  made  to  Mr  Thom- 
son must  he  viewed  as  a  payment  made  to  tbe  suspen- 
der himself,  as  creditor  in  tne  bill ;  and  the  party  thus 
interfering  for  the  honour  and  safety  of  the  debtor, 
though  he  may  have  a  right  of  relief  against  the  debtor, 
can    have    none   against  the   suspender,    any  more 
than  against  Mr  Thomson  himself.     If,  on  tbe  other 
hand,  Mr  Thomson  is  considered  as  a  third  party,  un- 
connected with  the  suspender,'  then,  from  the  very 
time  when  the  suspender's  bill  was  given  up,  and  a 
new  one  taken  in  lieu  thereof,  and  six  months'  indul- 
gence allowed  to  the  original  acceptor,  the  suspen- 
der's obligation  as  an  indorser  of  the  original  bill  was 
completely  discharged. — IV.  Under  the  circumstances 
above  set  forth*  it  must  be  held  that  the  original  bill 
was  retired  with  the  money  and  means  of  Thomas 
Mackenzie  Paterson,  the  acoepter,  and  proper  debtor. 
Answered — I.  The  suspender,  by  drawing  and  in- 
dorsing the  bill  charged  on,  and  delivering  the  same 
to  Mr  Thomson  for  full  value,  necessarily  contracted 
a  liability  for  the  contents  to  any  third  party  who 
might  thereafter  acquire  the  bill*  onerously  and  bona 
fide  from  Thomson.-— II.  The  charger  having  bona 
fide  acquired  the  bill  from  Thomson  for  full  value,  as 
is  proved  by  the  assignation  produced,  has  obtained 
right  to  the  contents  of  the  bill,  and  is  now  legally 
entitled  to  enforce  payment  from  all  the  other  obli- 
gants,  and  particularly  from  the  sustpeiider. — III.  No 
relevant  ground  of  suspension  has  been  established  or 
stated  by  the  suspender  to  entitle  him  to  be  liberated 
from  the  responsibility  legally  attached  to  him,  at 
drawer  and  indorser  of  the  bill  charged  on. — IV.  The 
charger  has  given  all  the  notice  to  the  suspender  that 
could  be  .required  on  his  part,  and  has  done  every 
thing  that  was  in  his  power,  or  can  be  held  as  incum- 
bent on  him,  to  intimate  his  title  and  demand  to  the 
suspender. — V.  The  bill  having  been  duly  protested 
when   due,    and   immediate   diligence  done   thereon 
against  the  suspender,  he  was  thereby  fully  certiorated 
of  his  liability  for  the  contents,  and  of  the  demand  of 
payment  by  the  creditor ;  and  the  protest  and  diligence 
being  now  conveyed  to  the  charger,  he  hns  all  the  right 
and  title  to  enforce  it  that  could  have  been  competent 
to  his  cedent,  the  original  raiser,  and  user  thereof. 

On  the  I5th  February  1831,  Lord  Mackenzie  pro- 
nounced this  interlocutor  i— 

**  The  Lord  Ordinary  baring  beud  parties*  procurators,  aiid 
thereafter  considered  the  closed  record,  and  whole  procesM, 
sustains  the  reasons  of  suspension,  suspends  the  letters  sim* 
plieiter,  and  decerns :  Finds  no  expenses  due  to  either  party. 
— iVble.— The  Lord  Ordinary  rather  thinks,  though  it  is  not 
made  quite  clear  by  the  record,  or  any  evidence  in  process,  that 
tbe  charger  did  not  acquire  right  to,  or  obtain  the  assignation,  as 
be  did  not  otrtain  it  till  the  bill  be  himself  granted  was  paid. 
In  that  view,  it  is  plain  that  time  was  given  to  the  acceptor 
without  oonsent  of  the  drawer  (for  that  consent  is  not  alleged). 
But  farther,  even  abstractlv  from  that  consideration,  and  suppos- 
ing that  the  charger  might  have  demanded  the  assignation  imme- 
diately on  granting  his  own  bill,  payable  at  six  months,  the  Lord 
Ordinarv  cannot  think  that  he  would  have  been  in  bonajide  im« 
mediately,  and  before  any  money  had  gone  out  of  hiw  pocket, 
to  have  executed  tbe  caption  against  his  friend  Thomas  Mackenzie 
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Paterson,  fttr  whom  he  had  been  employed  to  obtain  indulfrenre, 
and  in  the  way  uf  indulgence  to  whom,  he  had  obtained  the  ar- 
rani^ement  with  Mr  Thomson.  If,  by  such  execution,  he  had 
levied  the  money  six  months  before  he  paid  it  away,  the  trans- 
action  would  have  been  turned  into  one  of  accommodation  to 
himself,  not  indulgence  to  his  friend.  The  communication  which 
he  made  to  Thomas  Mackenzie  Paterson  of  this  arraogeroent 
18  not  produced  or  stated;  but  it  could  hardly  fail  to  be  one 
inconsistent  with  any  right  to  take  immediate  procedure  against 
him.  In  this  view,  however,  equally  time  was  given  to  the  ac- 
ceptor. If,  however,  time  was  given,  the  Lord  Ordinary  sees  no 
authority  for  holding  that  the  effect,  in  relation  to  drawer  and 
acceptor  in  a  bill  (the  acceptor  being  truly  the  debtor),  is  not 
the  same  as  in  relation  to  cautioner  and  principal  in  a  bond. 
The  Lord  Ordinary  has  the  less  difficulty  in  applying  this  doc- 
trine here,  that  be  thinks  it  not  unlikely  that  at  the  time,  it  was 
truly  intended  to  liberate  the  suspender,  the  assignation  being 
to  contain  the  diligence  only  against  Thomas  Mackenzie  Pater* 
son,  though  an  opposite  intention  was  afterwards  taken  up.'* 

Both  parties  reclaimed, — the  charter  on  the  merits, 
and  the  suspender  as  to  expenses  After  minntes  and 
cases,  their  Lordships  pronounced  this  interlocator 
on  18th  November  1831  c 

*<  The  Lords  having  advised  the  cause,  and  heard  counsel  for 
the  parties,  before  answer,  Remit  to  Mr  William  Paul,  account- 
ant in  Edinbui^h,  to  consider  the  different  accounts  produced 
by  the  charger,  with  the  vouchers  thereof,  and  to  report  to 
the  Court,  lit.  Whether  or  not  the  charger's  acceptance  to  Mr 
James  Thomson,  Elgin,  of  IBth  January  1826,  at  six  months* 
date,  for  je09,  19.  4.,  which  fell  due  on  the  21st  July  1826, 
has  been  retired  with  the  money  and  means  of  Thomas  Mac- 
kenzie Paterson  ?  Zdly,  Whether  or  not  there  is  any  account  in 
process,  or  i  n  the  charger's  book8,which  imports  that  the  said  accept- 
ance has  been  retired  with  the  money  and  means  of  the  said  Thomas 
Mackenzie  Paterson?  Sdly,  Whether  or  not,  on  the  2 1st  July 
1826,  when  the  said  acceptance  fell  due,  the  charger  had  in  his 
hands  money  belonging  to  the  said  Thomas  Mackenzie  Paterson 
sufficient  to  retire  it?  Athly,  Whether  or  not,  supposing  the 
charger  not  to  have  held  money  on  the  21st  July  1826,  belonging 
to  Mackenzie  Paterson,  sufficient  to  retire  the  said  acceptance, 
funds  afterwards  came  into  the  charger's  hands  which  be  was 
bound  to  apply  to  the  extinction  of  any  claim  competent  to  him 
upon  the  said  acceptance  ?  5/A/y,  To  report  generally  such  ob- 
servations as  shall  occur  to  the  accountant  as  of  importance  rela- 
tive to  the  accounts  produced,  as  affecting  the  question  at  issue 
between  the  parties  i  with  power  to  the  accountant  to  hear  the 
agents  for  the  parties  upon  the  import  of  the  said  accounts,  and 
to  call  for  the  charger's  books,  and  such  vouchers  as  he  shall  deem 
necessary,  in  order  to  enable  him  to  make  up  a  satisfactory 
report  •• 

The  acconntanl  reported,  that  the  charger's  accept- 
ance to  Mr  Thomson  was  not  retired  by  the  money 
of  Mackenzie  Paterson,  and  that  the  charger  had  not 
funds  of  his  at  21st  July  1826,  in  his  hands,  sufficient 
to  retire  said  acceptance ;  and  that,  in  the  transactions 
between  tlie  charger  and  Paterson,  the  latter  was  all 
along,  and  still  is  under  obligations  to  a  large  amount 
to  the  former.     At  advising, 

Lord  Juiiice-Clerk  said,  the  report  was  a  most  business-like 
production.  It  gave  no  opinion  on  the  matter  of  law,  but  left 
that  for  the  decision  of  the  Court.  This  was  proper.  It  ap- 
peared that  Paterson  was  under  obligations  to  the  charger,  who 
was  deeply  engaged  for  him,  and  wished  to  keep  him  up,  that 
he  might  get  out.  There  was  no  evidence  that  he  came  forward 
into  bis  shoes,  though  he  took  an  assignation  to  the  bill.  He 
thought  the  interlocutor  roust  be  altered. 

Lord*  Gtenlee  and  Meadowbank  concurred. 

The  Court  pronounced  this  interlocutor : — 

"  Alter  the  interlocutor  of  the  Lord  Ordinary  complained  of: 
find  the  letters  orderly  proceeded,  and  decern  :  Find  the  charger 
f  utitlcd  to  expense  of  process,  and  rcuiit  the  account,"  &c. 


Second  Division.  ^> Lord  Ordinary,  Mackenzie. — jlct.  Skpiic 
and  Walker. — jIU,  Dean  of  Faculty  (Hope). — George  Gordon, 
S.S.C.,  and  Hugh  Macqueen,  W.S.,  Agents.— *F.  Clerk.  ^ 
[J.  W.  H.} 

2Sd  February  18S3. 

No.  213* — H.  Mitchell,  Petitioner. 

Bankrupt-^Trustee— Caution— CVvrfi/ors  cannot  dispense  itilh 
the  iruMtee  on  a  tequettrated  eUcUe  finding  cautitn, 

Mitchell  was  elected  trustee  on  the  sequestrat- 
ed estate  of  David  Hunter,  and  in  the  minutes  the 
creditors  present  expressly  dispensed  with  his  finding 
caution.  When  the  petition  for  confirmation  was 
first  mored,  Mitcheirs  counsel  stated.  That  as  the 
heritable  debts  of  the  bankrupt  were  believed  to  be 
more  than  sufficient  to  exhaust  his  whole  property, 
the  creditors,  who  were  otherwise  perfectly  satisfied 
with  the  trustee's  individuid  responiibility,  saw  no  oc- 
casion for  requiring  the  usual  security,  seeing  there 
would  be  little  or  nothing  to  intromit  with.  The 
Court,  on  19th  current,  however,  held  that  the  26th  sec- 
tion of  the  Bankrupt  Act  gave  no  such  power  to  the  cre- 
ditors, and  made  it  imperative  for  the  trustee  to  find 
caution.  The  petition  was  therefore  superseded.  It 
was  again  moved  to-day,  when  a  minute  was  produced, 
signed  by  all  the  creditors  who  had  attended  the  meet- 
ing for  choosing  the  trustee,  agreeing  to  accept  of  a 
bond  now  signed  by  Mitchell,  and  A.  B.  as  cau- 
tioner for  the  trustee  s  "  whole  actings  and  intromis- 
sions." The  bond  of  caution  being  lodged,  the  Court 
pronounced  confirmation. 

First  Division.— Counsel  J.  Wilson E.  M«Millan,  S.S.C, 

A^nt— D.  Clerk.— [/.  JT.  2).] 

26th  February  1883. 

No.  214.— James  Heddle,  Suspender^  v.  James 

Baikie,  Charger, 

Landlord  and  Tenant — Removing — Oath  of  Reference — Pro- 
cess — Circumstances  in  whidi  field,  in  passing  a  bill  of  sns/.m- 
sion,  that  a  tenanl^s  oath  of  reference  was  negatioe  of  an  a-r^t*. 
ment  to  remove;  and  that  the  answers  to  sjtecial  inierrogatoncs 
were  not  contradictory  to  the  answer  to  the  general  inttrrogtttvry. 
Question  raised-^ Whether  special  interrogatories  can  be  put 
after  the  general  question  has  been  answered  f — Observed^  that 
after  a  party  has  deponed  upon  a  reference  to  oath,  it  is  too  late 
to  plead  a  nullity  arising  out  of  the  messenger**  execution  pro- 
duced. 

The  suspender  became  tenant  of  the  farm  of  Kin- 
nibister  at  Martinmas  1824,  under  an  agreement  with 
the  charger  for  a  lease,  which  the  suspender  alleged 
was  to  be  for  1 9  years  from  that  term,  but  which  the 
charger  alleged  was  to  be  only  for  seven  years.  The 
stipulated  rent  was  £50  yearly,  and  ten  geese.  The 
leai>e  was  extended,  but  it  lay  over  without  being 
signed ;  and  the  suspender  alleged,  that  the  charger 
had  undertaken  to  allow  certain  repairs,  which  he 
afterwards  refused  to  execute,  and  in  expectation  uf 
which  repairs  the  rent  had  been  raised  abore  £20 
more  than  what  it  had  previously  been.  On  9th  May 
1832,  the  charger  presented  a  petition  to  the  Sheritf 
of  Orkney  and  Shetland,  setting  forth :  That  the  sus- 
pender had,  early  in  the  month  of  March  last,  inti- 
mated to  the  charger  his  intention  to  leave  the  farm 
at  the  term  of  Martinmas  next,  1832,  unless  the  char- 
ger would  abate  the  rent  thereof,  which  he  declined 
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to  do ;  and  that  tliereapon  tlio  saftpiMider  said  that  it 
would  be  annecesstary  for  him  (the  sustpender)  to  sign 
any  renanciation  of  his  p09iKe99iun,  or  for  the  charger 
to  sprre  him  with  any  irarning,  as  the  siispender 
iroold  remove  without  any  trouble.  The  petition, 
after  stating  that  the  suspender  had  admitted  to  se- 
veral persons  his  intention  to  quit  the  farm  at  Mar- 
tinmas ;  bnt  that  the  su»pender  had  now  avowed  his 
intention  of  departing  from  that  engagement,  and  of 
keeping  possession  of  the  farm, — went  on  to  make  a 
reference  to  the  suspenders  oath  in  the  following 
terms  :^- 

'*  And  in  order  to  limit  the  di«cns.^on  thereof,  the  petitioner 
hrreby  refers  to  the  oath  of  the  said  James  Heddle,  the  fact,  that 
prior  to  the  end  of  the  month  of  March  Inst,  and  more  than 
forty  days  preceding  Whitsunday  next,  he  intimated  to  the  peti- 
tioner his  intention  to  quit  the  said  farm  of  Rinnibister,  and 
promised  to  remove  therefrom  et  the  term  of  Martinmas  next, 
vithout  any  warning  or  removing,  as  before  mentioned.** 

The  petition  concluded  with  a  prayer,  that  the 
SheriflP  would  ordain  the  suspender  to  remove  from 
the  farm  at  Martinmas  I8S2,  without  warning,  and 
find  him  liable  in  expenses.  The  suspender  was  or- 
dered to  lodge  answers  in  eight  days;,  but  in  conse- 
qoeuce,  as  he  alleged,  of  the  charger  having  sent 
letters  of  renunciation  to  the  suspender  to  be  signed, 
which  led  tlie  latter  to  think  the  petition  had  been 
abandonf*d,  no  answers  were  lodgea  ;  and  the  follow- 
ing interlocutor  was  pronounced,  24th  May  1832 : 

"  The  Sheriff-substitute  having  resumed  consideration  of  the 
petiiion  fur  Jamea  Baikie,  Esq.  of  Tankemets,  together  with 
the  certificate  by  the  clerk  of  Court  that  no  answers  to  said  pe- 
tition have  been  lodged,  therefore  holds  the  respondent  James 
Heddle,  as  confessed,  and  decerns  and  ordains  him  to  remove 
from  the  farm  of  Rinnibister  at  the  term  of  Martinmas  next,  in 
terms  of  the  prayer  of  the  petition ;  finds  the  said  James  Heddle 
Viable  in  expenses,  of  which  allows  an  account  to  be  given  in,  and 
decerns." 

The  suspender  was  afterwards  reponed  against  this 
interlocutor;  and  a  record  being  closed,  the  suspender 
emitted  the  following  oath  of  reference : 

"  Compeared  James  Heddle,  tenant  of  the  fi{irm  of  the  Bull 
of  Rinnibister,  respondent,  who  being  solemnly  ikrorn  and  exa- 
mined, depones.  That  deponent  did  not,  prior  to  the  end  of  the 
month  of  Maicb  last,  and  more  tlian  forty  days  preceding  Whit- 
sunday last,  intimate  to  the  petitioner  deponent's  intention  to 
quit  the  fdrm  of  RinnibiAter,  and  did  not  promise  to  remove 
therefrom  at  the  term  of  Martinmas  next,  without  any  renuncia* 
tioD  or  warning.  And  being  interrogated,  W  hetber  deponent  bad 
any  communing  with  the  petitioner  relative  to  removing  from 
the  farm  of  Rinnibister  ?  Depones,  That  he  had.  Depones, 
That  deponent  did  give  up  the  fann  of  Rinnibister  to  the  peti- 
tioner in  the  beginning  of  March  last,  but  the  petitioner  would 
not  accept  of  deponent's  renunciation  of  bis  possession  at  that 
time,  he,  the  petitioner,  having  said  to  deponent,  that  he  had 
better  think  again  before  giving  up  the  farm,  as  he,  the  petitioner, 
would  come  over  deponent  for  the  expense  of  erecting  houses 
upon  the  farm,  if  deponent  left  iL  Depones,  That  at  the  com- 
niuning  with  the  petitioner  before  deponed  to,  deponent  offered 
to  sign  a  letter  binding  himself  to  remove  without  any  filming 
or  summons  of  removing,  hut  which  offer  the  petitioner  would 
not  accept  of.  Depones,  That  to  the  best  of  deponent's  recol- 
lection, at>out  two  weeks  after  the  above  communing,  deponent 
had  another  interview  with  the  petitioner  relative  to  renouncing 
bis  lease,  when  the  petitioner  asked  deponent  to  sign  a  letter 
agreeing  to  remove  from  his  possession  without  a  warning  or 
summons  of  removing.  And  being  interrogated,  What  answer 
deponent  gaTO  to  this  request  ?  Depones,  That  deponent  does 
not  recollect  exactly  what  answer  he  gave,  but  it  was  an  evasive 


answer.  And  being  interrogatod.  Whether  deponent  recollects 
if  the  terms  of  his  answer,  which  be  has  deponed  to  have  been 
of  an  evasive  nature,  were  such  as  might  have  led  the  petitioner 
to  believe  that  deponent  intended  to  comply  with  his  request  ? 
Depones,  That  deponent  does  not  think  that  the  terms  of  his 
answer  were  such  as  to  induce  Mr  Baikie  to  believe  that  the 
deponent  intended  to  comply  with  his  reqtiest.  Depones,  The 
deponent  stated  to  Mr  Robert  Patton,  writer  in  Kirkwall,  that 
deponent  bad  given  up  his  farm  in  consequence  of  the  petitioner 
having  refused  to  give  him  a  lease  which  be  hud  promised.  De- 
pones, That  deponent  applied  to  JVIr  Patton  for  hirt  professional 
advice,  which  he  gave  to  deponent,  and  it  was  to  the  effect  of 
dissuading  him  from  defending  the  present  action.  Depones, 
That  deponent  met  Mr  John  I3aikie,  banker  in  Kirkwall,  about 
the  latter  end  of  April  or  beginning  of  Muy.  when  he  asked  de* 
ponent  if  he  would  sell  him  a  horse  and  cart,  which  he  required 
at  that  time  to  purchase.  Depones,  That  deponent  said  he 
thought  he  could  not  part  with  bis  horse  and  cart,  although  he 
had  given  up  his  farm,  as  deponent  required  these  to  lay  down 
his  present  crop.  Depones,  That  when  deponent  stated  to  the 
petitioner  that  he  intended  to  leave  the  farm  of  Rinnibister  at 
Martinmas  next,  in  consequence  of  being  refused  a  leaxe,  and  on 
Mr  Baikie's  saying  he  had  better  think  of  that,  as  he  would  come 
over  the  deponent  for  the  expense  of  houses  ;  deponent  replied 
that  the  petitioner  must  show  deponent  bis  obligution  to  bear 
these  expenses.  Depones,  That  immediately  after  the  commun- 
ing between  deponent  and  the  petitioner  about  giving  up  the 
farm  of  Rinnibister,  which  took  place  in  the  be^ininng  of  the 
month  of  March  last,  deponent  heard  that  ssid  farm  was  adver- 
tised publicly  to  be  let,  but  deponent  did  not  hear  what  term  of 
entry  was  specified  in  the  advertisement.  Depones,  1  hat  about 
the  latter  end  of  April  last,  deponent  happened  to  be  in  conver- 
sation with  Mr  James  Scartb,  merchant  in  Kirkwall,  and,  in  the 
course  of  that  conversation,  Mr  Scurth  stated  that  he  had  a  farm 
to  let,  entry  at  Martinmas  next ;  that  deponent  asked  Mr  Scarth 
upon  what  terms  his  farm  would  be  left,  but  made  no  offer  for 
it.  And  being  interrogated.  Whether  be  did  not  say  to  the  peti- 
tioner's agent,  that  he  had  been  disappointed  in  getting  a  lease 
of  a  farm  which  he  bad  in  view,  belonging  to  another  person, 
and,  in  consequence  of  being  so  disappointed,  he  bad  changed 
his  mind  and  would  not  remove  from  Rinnibister  if  he  could 
help  it  ?  Depones,  That  no  doubt  dpponent  might  have  stated 
something  to  tbe  effect  mentioned  in  the  above  interrogatory, 
but  deponent  does  not  recollect  that  the  very  words  he  made  use 
of  upon  the  occasion  in  question  are  embodied  in  said  interroga- 
tory.    All  which  he  depones  to  be  truth.** 

On  4th  July  18S2,  the  following  interlocutor  was 
pronounced : 

'*  The  Sheriff-Nsubstitute  having  resumed  consideration  of  the 
closed  record,  together  with  the  oath  of  the  respondent,  In  re- 
spect it  is  proved  by  tbe  oath  of  the  respondent  that  he  intimated 
his  intention  to  leave  the  farm  of  Kinnibister,  presently  occupied 
by  him,  at  the  term  of  Martinmas  next,  in  consequence  of  being 
refused  a  lease,  and  on  Mr  Baikie,  tbe  petitioner,  saying  be  had 
better  think  of  that,  as  he  would  come  over  the  deponent  for 
the  expense  of  houses ;  the  defender  replied  that  the  petitioner 
must  show  defender  his  obligation  to  bear  these  expenses ;  finds 
that  the  qualities  adjected  to  the  defender's  oath,  in  regard  to 
said  renunciation,  not  being  accepted  of  by  the  petitioner,  are  ex- 
trinsic :  Therefore  ordains  the  said  defender  to  flit  and  remove 
from  the  said  farm  at  the  term  of  Martinmas  next,  as  craved  in 
the  prayer  of  the  petition :  Finds  the  defender  liable  in  the  ex- 
penses, of  which  allows  an  account  to  be  given  in,  and  decerns." 

On  4th  October  1832,  a  summons  of  reduction  of 
this  judgment  was  executed  at  the  suspender's  in- 
stance ;  and  on  31  st  October  1832,  he  presented  a  bill 
of  suspension  and  interdict,  which  was  refused  by 
Lord  Corehonse,  with  the  following 

*'  Note. — The  complainer  depones  at  first  in  the  negative  to 
tbe  point  referred  to  his  oath,  but  his  admissions  afterwards  ap- 
pear, on  a  fair  construction,  to  amoant  to  a  retractation  of  whiit 
ne  bad  fermerly  said.  He  awesn  that  he  did  not  intimate  to 
the  charger  his  iutention  to  quit  the  farm ;  and  then  he  admits  that 


266 


THE  SCOTTISH  JURIST. 


[Feb. 


he  did  give  ap  the  farm  to  the  charger,  but  that  the  charger  re- 
fused to  accept  his  renunciation.  The  refusal  consisted  in  the  char- 
ger desiring  him  to  think  again  before  doing  so ;  but  when  he  return- 
ed, the  charger  was  willing  to  accept,  and  he  does  not  say  that 
he  recalled  his  offer.  The  charger  desired  him  to  sign  a  written 
renunciation,  which  he  did  not  refuse  to  do,  but  gave  an  eTasive 
answer,  which  certainly  was  suflBcient  to  induce  the  charger  to 
believe  that  he  adhered  to  his  offer,  though  he  did  not  commit  it 
to  writing.  If  he  had  changed  his  mind,  it  was  his  duty  to  have 
signified  that  to  the  chaiger.  But  his  conduct  afterwards  re- 
moves all  doubt  on  the  subject,  as  he  admits  he  mentioned  to 
various  people  that  he  had  given  up  the  farm.  It  will  not  be 
overlooked,  that  although  the  Sheriffs  interlocutor  was  pronounced 
in  July,  this  bill  is  not  presented  till  the  31  sC  October,  imme- 
diately before  the  term  of  removal." 

-  The  tuf  pender  presented  a  second  bill,  which  Lord 
Fallerton,  7th  November  i8SV,  sisted  as  follows : — 

"To  see  and  answer  within  14  days;  meantime,  grants  the 
interdict  as  craved,  and  to  be  intimated." 

The  sospender  pleaded — I.  The  chftrf(er*s  petition, 
presented  after  tne  forty  days  preceding'  Whitsun- 
day last,  for  having  the  complainer  summarily  re- 
moved at  Martinmas  next,  was  not  competent  be- 
fore the  Sheriff  Court ;  nor  is  a  summary  process 
of  removing  against  a  tenant  at  all  competent  before 
the  Sheriff  Court  by  the  law  of  Scotland.-- 1 1.  The 
oath  emitted  by  the  suspender  was  negative  of  the 
point  referred.  The  qualities  referred  to  by  the 
oheriff  as  adjected  thereto,  were  intrinsic,  and  ought 
to  have  been  sustained,  and  a  number  of  questions 
were  improperly  pot,  and  answers  thereto  taken 
down,  which  were  not  competent. — III.  It  was  in- 
competent, after  the  suspender  had  deponed  negative, 
in  answer  to  the  general  question  on  the  single  point 
referred,  to  put  farther  and  special  questions,  the 
answers  to  which  most  therefore  be  neld  pro  non 
tcrjpiis. 

The  Lord  Ordinary  (Moncreiff),  on  18th  Decem- 
ber 18S2,  pronounced  this  interlocutor : 

^  "  Having  considered  this  bill,  with  the  answers  and  produc- 
tions, Refuses  the  bill,  and  recals  the  interdict ;  finds  expenses 
due,  and  remits,"  Sec. 

His  Lordship  added  the  following 

**  iVbie.— The  Lord  Ordinary  refuses  this  bill,  because,  on  full 
consideration,  be  is  of  opinion  that  the  law  and  justice  of  the 
case  require  this  decision.  But  he  thinks  it  bis  duty  to  state, 
that  it  is  not  without  difficulty  that  he  has  come  to  this  ooudu- 
sion.  The  writs  produced  and  quoted  in  the  answera  (though 
not  even  alluded  to  in  the  second  bill),  seem  at  present  to  put 
an  end  to  all  idea  of  a  subsisting  lease  for  nineteen  years,  or  in- 
deed for  any  term  of  years;  and  the  only  question  (at  least  the 
only  possessory  question)  is,  whether  the  tenant  was  bound  to 
remove  at  Whitsunday  last  without  warning.  This  is  put  by  the 
pursuer  in  a  process  of  summary  ejectment,  on  the  allegation  of 
a  verbal  promise  to  remove,  made  snore  than  forty  days  before 
Whitsunday,  and  offered  to  be  proved  by  oath  of  party.  The 
Lord  Ordinary  thinks  with  Lord  Corehouse,  who  refused  the 
first  bill,  that  upon  a  due  consideration  of  the  whole  deposition 
of  the  chai^ger,  it  does  afford  evidence  of  a  fixed  resolution  to 
remove,  intimated  to  the  landlord,  and  acted  on  by  both  parties. 
He  is  of  opinion,  indeed,  that  the  examination  was  not  regularly 
coodocled,  though  the  ohjecrion  to  it  which  has  raised  doubt  in 
his  mind  is  not  that  stated  in  the  bill.  Ortainly,  in  such  a  re- 
ference to  oath,  the  partv  referring  is  not  confined  to  the  bare 
question  as  stated  generally  in  the  reference.  He  is  entitled  to 
put  all  special  interrogatones  pertinent  to  that  question.  But 
the  Lord  Ordinarj  has  ahmys  undenitood  the  rule  to  be, 
that  when  special  mterregatories  are  to  be  put,  they  ought  to 
be  put  first,  and  befbfe  putting  the  general  question.     This    I 


is  expressly  laid  down  by  Lord  Stair,  B.  4,  tiL  44,  $  II,  and  by 
Mr  Erskine,  in  fats  Principles,  which,  as  published  by  himself 
is  his  work  of  highest  authority,  B.  4,  tit.  2,  sec.  7 ;  and  it  was 
very  strongly  recognised  by  the  (^urt  in  the  case  of  JamieMm 
V.  Barclay,  January  2i,  1^20.  In  the  present  case,  the  general 
question  whs  so  put  in  the  first  instance,  as  in  words  to  exhaust 
the  reference  by  the  answer  to  it,  and  all  the  examination  which 
follows  is  directed  to  contradict  the  general  negative  by  the  ad- 
mission  of  particular  facts.  It  is  this  irregularity  which  has 
created  difficulty  in  the  Lord  Ordinary's  mind ;  for  on  the  import 
of  the  whole  deposition  he  has  no  doubt.  But  though  be  thinks 
the  irregularity  important,  he  is  not  prepared  to  say,  that  there 
was  such  incompetency  in  the  particular  examination  as  to  ex- 
elude  it  from  consideration  after  the  questions  have  all  been  an. 
swered.  The  true  construction  of  the  deposition  is.  not  that  the 
complainer  swore  fi&lsely  in  the  general  negative  given  at  first, 
but  that  in  that  statement  be  reasoned  inaccuftttely  on  his  own 
acts,  and  drew  a  false  inference  from  that  which,  on  special  in* 
terrogHtion,  be  must  admit  he  actually  did.  The  reason  given 
for  the  delay  in  bringing  the  susperiMon  is  not  sufficient  For  if 
be  meant  to  complsin  of  the  Sheriff's  judgment,  he  should  hare 
done  either  by  advocation  or  suspension,  without  waiting  for  the 
charge.  At  least,  he  should  have  sought  the  advice  he  required, 
and  been  prepared  to  proceed.  In  regard  to  the  views  of  ouoa. 
porative  mischief  or  inconvenience  put  by  the  complainer,  it  as 
to  be  observed,  that  the  lands  have  been  let  to  another  tenant ; 
and  therefore  the  landlord  is  entitled  to  judgment  on  tlie  posses, 
sory  question,  if  a  decided  opinion  be  formed  on  it,  wliatev«;r 
Boay  come  of  the  reduction  and  declarator.** 

The  suspender  reclaimed — and,  besides  maintaining 
the  incom|ietency  of  patting  special  interrogatories 
after  the  general  question,  and  that  the  oath  was  ne- 
gative of  the  reference — he  farther  pleaded — Isty  That 
there  was  no  interlocutor  on  the  record,  by  the  She- 
riff, decerning  for  the  modified  expenses, — the  charge 
was,  to  that  extent,  irregular  and  incompetent ;  and,  3^, 
That  it  appeared,  from  the  execution  of  the  messenger 
produced,  that  the  interlocutor  of  the  Sheriff  ordering 
answers  to  the  original  petition  within  eight  days, 
hnd  only  been  served  on  the  suspender  on  II th  Oc- 
tober 1832,  whereas  the  interlocutor  holding  him 
as  confessed,  in  respect  of  no  answers,  was  datc^  24th 
May  1832, — so  that  the  whole  proceedings  were  Juh" 
ditus  void  and  null.  In  answer  to  the  Ut  plea,  it  was 
admitted  that  there  was  a  mistake  in  the  decreet,  «o 
far  as  regarded  the  expenses,  and  that  the  bill  must  be 
passed  to  that  extent.  And  to  the  2d  plea  it  was  an- 
swered— that  there  was  plainly  a  mistake  in  the  date 
mentioned  in  the  messenger's  execution,  but  that  the 
objection  came  too  late,  after  the  parties  had  joined 
issue,  and  the  suspender  had  deponed  on  a  reference 
to  his  oath.     On  the  latter  preliminary  objecsion, 

Larfl  Bolgray  said, — the  difficulty  I  have  is  in  consequence  of 
the  oath  of  reference,  and  the  chaiger  agreeing  to  depone.  The 
oath  is  such  an  act  of  litiscontestation  that  fcaunot  get  over 
it.  The  argument  of  the  suspender,  if  good  at  all,  goe8.to  this, 
that  the  whole  proceedings  are  /tinditu*  void  and  null,  and  that 
•the  oath  must  be  taken  of  new. 

Lord  GiUiet, — I  am  of  the  same  opinion.  But  for  the  oath, 
I  do  not  say  what  my  opinion  might  have  been.  The  oath  is  a 
solemn  contract  between  the  parties.  It  is  a  judicial  contract. 
If  it  be  open  to  the  suspender  to  set  it  aside,  it  is  also  open  to 
the  other  party  to  do  so.  I  am  not  prepared  to  go  into  that 
view. 

Lord  President  agreed.  Even  an  extrajudicial  contract  would 
have  been  sufficient  to  bar  the  objection. 

Lord  Craisie. — It  would  be  most  unjust  and  oppressive  to  al- 
low such  an  objection  to  have  effect  at  this  stsge  of  the  proceed* 
ings.     I  think  all  such  objections  are  barred. 

On  the  merits : 
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Lard  Balgray  said,  perhaps  itir  mind  is  influenced  by  practi- 
en!  experience  in  these  matters,  bat  I  confess,  that  the  charger 
bere  drevf  an  inference  from  what  passed,  which  I  would  not 
have  drawn.  The  suspender  depones  in  the  outset,  in  express 
terms,  that  he  did  not  give  up  the  farm.  Then,  when  we  look 
to  all  the  eircamstances  hrongfat  out  hy  the  special  interroga- 
tones,  I  think  they  ore  not  the  least  contradictory  to  it  The 
stt^pender  admits,  that  he  did  offer  to  give  up  the  farm,  but  he 
idda,  that  this  ofler  was  not  accepted,  as  the  charger  made  cer- 
tiin  ctipnlationa  which  the  suspender  could  not  agree  to.  There- 
fore, there  was  no  contract  to  take  the  farm  off  the  suspender's 
hands  at  the  first  meeting.  Then,  when  we  come  to  the  second 
interrirw,  the  sunpender  was  axked  to  sign  a  letter  renouncing 
the  farm  (which  was  the  proper  shape  to  put  it  in),  but  be  de- 
clined to  do  so.  He  gave  an  evasive  answer,  which  should  have 
mtde  the  charger  resort  to  regular  steps  to  remove  him.  There- 
fon",  I  think  the  suspender's  answers  are  not  contradictory,  and 
that  it  is  uofiecessary  to  go  into  the  competency  of  putting  the 
special  questions. 

I^d  Giiiies  agreed.  T  regret  that  the  note  of  Lord  Mon- 
crpilT,  and  the  shape  of  the  proceedings,  should  hnve  raised  a 
question  of  great  difficulty,  which  I  agree  with  Lord  Balgray 
in  thinking  does  not  occur.  At  the  first  meeting,  the  sus- 
pender  offered  to  sign  a  letter  giving  up  the  farm,  but  the 
charger  would  not  uke  it.  At  the  second  meeting  he  offered 
to  accept  of  it,  but  it  was  not  granted.  It  is  out  of  the  ques- 
tion to  suppose  that  this  was  agrpetng  to  give  up  the  farm.  If 
lam  asked  to  stign  a  bond  fur  XI COO,  and  instead  of  doing  so,  I 
give  an  evasive  answer,  will  that  bind  me  for  the  debt?  It  is 
i^^n  to  remark  there  were  very  improper  questions  allowed  to 
be  asked  on  the  reference  to  oath,  and  to  be  answered.  For  in- 
stance, the  suspender  was  asked,  whether  be  consulted  with  his 
af;eHt,  iMr  Patton,  and  what  advice  be  gave  him  ?  They  had  no 
right  whatever  to  task  such  questions. 

Lord  Prtstdfnt. — I  am  clear  for  passing  the  bill.  The  sus- 
pender's answers  vcuty  have  been  evasive,  but  that  won*t  bind 
him. 

Lord  Craigie,'-^  I  am  satisfied  the  bill  ought  to  be  passed. 
With  regard  to  th«  general  point  raised  in  this  case,  the  whole 
cause  must  of  course  have  been  referred.  It  may  be  that,  in 
strict  law,  when  a  man  ia  asked  the  general  question,  there  is 
an  end  of  the  caw,  but  1  alwavs  understood  that  all  pertinent 
interrogatoricift  explanatory  of  the  mutter  migbt  be  put  after  the 
general  question,  in  terms  of  the  interlocutor  allowing  the  re- 
ference. A  man  may  swear,  for  instance,  that  a  debt  is  com- 
pensated, in  which  i*aae  the  creditor  in  entitled  to  bring  out  the 
mode  and  time  of  compensation.  I  think  the  import  of  the 
general  question  here  was,  whether  the  suspender  did  not  lead 
the  cbdfi^r  to  believe  that  he  hud  given  up  the  farm, — and  that 
Lord  Muiicreiffs  explanation  of  the  discrepancy  is  correct. 

The  Coart  altered  tlie  interlocutor  of  the  Lord  Or- 
dinary, and  remitted  to  his  Lordship  to  pass  the  bill. 

First  Division. — Lords  Ordinary^  Corehouse  and  Moncreiff. 
^slct.  Dean  of  Faculty  (Hope);  David  Clyne,  S.S.C.,  Agent. 
—'ifi.  Skene;  Phin  &  Pitcaini,  W.S.,  Agents.— Mr  Bell, 
aerk.-LG.  1).] 

26th  FebruoTif  1B3S. 

No.  215. — William  Cuninohamb  and  Otreirs, 

Petitiantrs, 

Sale.~  Consignation— Statute— Jn  eartfing  into  execution  an  Ad 
of  HurUamemit  amthoriung  the  ttclukuge  ofenioUed  Inndt  for  hndt 
^eid  in  fee-HmitU^ — tiro  tuma  heritohly  itxured  on  thjjiee^mpio 
hfidi,  ftht  crodkort  being  abtood^  and  fM»  one  biittg  autkoritgd 
in  t/iit  country  to  ad  Jor  tkem,J  appointed  io  be  oona^neU  in  a 
Bank. 


Tills  was  a  ^Hion  for  cari*ying  into  execution  an 
Act  uf  Parliament,  2d  and  3d  Gal.  IV.  c.  31,  "  for 
exc)iai»ging  cerU«in  detached  parts  of  the  entailed 
estate  of  Cratgends,  in  the  tsonnty  of  Reniveir,  belong- 
Hig  to  Williara  Cunlngham^,  Esq.,  for  certain  other 
laiiiit  held  by  hita  in  fee-sitnple.** 


In  the  coarse  of  the  process,  a  remit  was  made  to  the 
Junior  Lord  Ordinary,  to  see  the  title  under  the  new 
entHiI  of  the  fee-simple  lands  feudally  completed ;  upon 
which  his  Lordship  remitted  to  Mr  James  Hope, 
jun.,  W.S.,  who  reported,  that  the  progress  of  titiea 
to  the  lands  of  Houston  holm,  included  in  the  deed  of 
entail,  was  correct  and  formal  in  every  respect,  and 
that  a  proper  title  had  been  completed  under  the 
entail.  He  farther  reported,  that  the  lands  were  free 
from  all  debts  or  incumbrances,  with  the  exception  of 
two  sums  of  £1200  and  £1000,  parU  of  a  larger  debt 
originally  of  £10,000, — which  two  sums  still  appeared 
from  the  searches  to  affect  the  lands,  but  which  the 
debtors  had  not  been  able  to  pay  off,  owing  to  the 
absence  of  the  creditors  from  this  country,  and  no 
person  being  empowered  to  act  for  them. 

The  cause  havmg  been  reported  to  the  Inner- House, 
it  was  stated,  that  if  the  procedure  in  this  application 
were  delayed  until  discharges  from  the  two  creditors 
were  obtained,  the  consequences  would  be  rery  in- 
jurious to  the  petitioner,  who  had  sold  the  detached 
parts  of  the  old  entailed  lands,  on  the  faith  of  the  pro- 
ceedings being  carried  through  this  Session.  Tlie 
Court  therefore  appointed 

'*  the  said  two  sums,  with  the  interest  due  thereon,  to  be  con* 
signed  in  the  Bank  of  Scotland,  and  the  deposit-receipts  to  be 
lodged  in  the  Clerk*s  bands;*' 

which  baring  been  done,  their  Lordships  approved  of 

the  whole  proceedings. 

First  Division.— Lord  Ordinary,  Moncreiff.-»ifcf.  H.  J. 
Robertson. — Pearson,  Wilkie  and  Robertson,  Agents.— Mr 
Bell,  Clerk.— LJ.  W.  J9.] 

26/A  Februarif  1833. 

No.  216. — MAROARfET  M^Eachbrn,  &c.  Pursuers^ 
V.  Donald  M'Eacbbhn,  &c,  DcfentUrs, 

Representation —  Passive  Title  —  Intromission  —  /.  Circum" 
tlancet  in  which  a  party  wat  found  to  have  incurred  a  reitreten* 
tation  of  his  deceaied  father. — //.  Decree  pronounced  against 
two  defenders  for  the  whole  contents  of  a  promissory-note  grunted 
by  their  JatherSt  though  the  snmuionsdid  not  conclude  against  the 
defenders  jointly  and  severalty, 

Neil  and  Peter  M'Eachern,  distillers  and  finrmers 
at  Daill,  in  Islay,  the  fathers  of  Donald  and  Patrick 
M*Eachern,  the  defenders,  granted  a  promissory-note 
in  1824,  to  the  pursuers  and  others,  for  £180.  ^  The 
grantors  of  the  note  having  died,  the  pursuers  raised  a 
summons  in  October  1829,  against  the  wins,  to  enix>rce 
payment  of  said  note,  under  certain  deductions  speci- 
fied. The  summons  libelled,  that  the  defenders  were 
heirs  served  and  retoured,  or  executors  decerned  and 
confirmed  to  their  said  fathers,  or  at  least  lawfully 
charged  to  do  so ;  or  otlierwise,  that  they  represented 
their  said  fathers  on  one  or  other  of  the  passive  titles 
known  in  law.  The  summons  did  not  conclude  affainst 
the  defenders  jointly  and  severally.  Patrick  allowed 
decree  to  be  passed  against  him.  Donald,  in  defence^ 
SMinlained-^L  He  was  not  of  age  when  the  action 
was  raised,  and  his  tutors  and  curators  were  not  called 
as  partieis  nor  is  there  any  warrant  in  the  summons 
for  citing  them. — II.  Mrs  \rEachern,  the  widow  and 
executrix,  is  the  proper  party  who  ought  to  have  been 
called  in  this  action,  and  is  alone  responsible.  The 
defender  has  not  rendered  hioseelf  liable  for'the  dehto 
of  the  deceased. — II L  The  pursuers  can,  in  no  eveitt» 
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be  entitled  to  recover  from  the  estate  of  the  deceased 
Patrick  M*Eachern,  more  than  the  share  of  the  bill 
for  which  he  was  liable  along  with  his  partner. 

Answered — The  defender  incurred  a  nnirersal  re- 
presentation of  his  father,  by  intromitting  with  his 
property — carrying  on  the  said  distillery — selling  the 
cattle  and  grain  of  the  i^irm — appointing  a  manager 
for  said  farm  — and  by  uplifting  rents  from  the  sub- 
tenants. 

A  proof  was  allowed  of  the  defender's  represen- 
tation of  his  deceased  father,  "  by  intromission  with 
his  estate,  or  otherwise.*'  Several  witnesses  were 
examined.  The  first  swore,  that  the  defender  bad 
been  in  possession  of  the  distillery  since  his  father's 
death;  that  he  engaged  Gillespie  as  manager  of  the 
farm  ;  and  that  he  sold  part  of  the  cattle  of  the  farm 
of  Daili  to  a  Lewis  M'Farlane,  who  granted  a  bill  for 
the  same.  (V1*Farlanc,  liowerer,  was  not  examined, 
nor  was  the  bill  produced.  The  second  witness,  Gil- 
lespie the  manager,  deponed.  That  he  was  engaged  by 
defender's  father,  and  had  been  in  the  situation  erer 
since :  That  the  defender's  mother  took  tiie  charge  of 
the  farm,  and  issued  bar  Girders  regarding  the  same 
to  the  witness,  who  has  sold  cattle  off  the  farm  by 
her  orders.  The  third  witness  deponed.  That  £5  of 
sub-rent  was  paid  to  the  defender  whilst  the  defender's 
father  was  a  corpse  in  the  bouse,  for  which  a  receipt 
was  granted ;  and  that  the  widow  had  very  latelf  put 
a  marking  on  the  back  of  said  receipt :  That  the  above 
was  the  only  settlement  he  had  with  defender  for 
rents :  That  defender  lives  in  his  mother's  house ;  and 
that  witness  had  frequently  paid  the  kain  fowls  and 
eggsi  to  defender's  mother.  The  fourth  witness,  the 
Sheriff-clerk  depute  at  Invcrary,  deponed.  That  a 
process  of  removing  was  instituted  in  March  1829,  at 
the  instance  of  the  defenders  as  principal  tenants  of 
Daill,  against  Patrick  M^Nab,  the  sub-tenant,  and  that 
decree  .was  pronounced  in  January  1830.  The  de- 
ponent produced  certified  copies  of  the  steps  in  said 
process. 

Lord  Fullerton,  on  12th  December  1832,  pronounced 
this  interlocutor : 

"  Haring  heard  parties*  procurators,  and  considered  the  proof 
and  productions,  Finds  it  established  bv  the  said  proof  and  pro» 
ductions,  that  the  defender  has  incarred  a  representation  oi  his 
late  father,  and  therefore  repels  the  defences,  and  decerns  in 
tpmiit  of  the  conclusions  of  the  libel :  Finds  the  pursuers  en- 
titled to  expenses,"  Sec 

The  defender  reclaimed,  and  pleaded — That  the 
proof  was  not  sufficient  to  establish  the  defender's  re- 
presentation of  his  father.  The  evidence  of  the  first 
witness  was  destroyed  by  that  of  Gillespie,  the  second 
witness  :  That  the  action  of  removing  could  not  incnr 
a  passive  representation,  in  respect  the  defenders  were 
at  that  time  minors.  Besides,  there  was  no  mandate 
produced  for  raising  this  action.  As  vitions  intro- 
mission was  not  alleged,  the  mere  act  of  raising  snch 
a  summons  would  not  render  the  defender  liable  for 
his  father's  debts. 

The  Court,  without  hearing  the  pursners,  unani- 
mously adhered. 

First  Division — Lord  Ordinary,  Fullerton.— i#e/.  Adam 
Anderson.— ^/r.  P.  Robertson,  J.  W.  Hay. — M.  N.  M'Don- 
aid,  and  James  Stuart,  Agents.— -Sir  R.  Dundas,  Clerk— 
\J.fr.H. 


26lh  Fehraary  1833. 

No.  217. — FoRBBs's  TitcsTEES,  Pursuers^  v.  Tub 
Edinburgh  and  Glasgow  Union  Canal  Com- 
pany, Defenders. 

Process— •UUigence—^n  agreement  having  been  made  by  a  Ccnal 
Company  to  pay  a  certain  sumfnr  landt  and  an  additional  mm 
far  tree*,  if  cut  by  them,  and  not  by  the  proprietor ;  and  an  «:• 
lion  bting  brovght,  at  the  diitance  of  13  years,  far  the  price  of 
the  treei,  a$  omitted  to  hare  been  paid, — the  Court  remitted  to  oi- 
low  a  diligence  to  recover  entriet  in  the  books  of  the  parties, 
showing  who  had  cut  the  trees. 

In  August  1818,  the  pursuers,  as  trustees  of  the 
late  proprietor  of  Callendar,  and  guardians  of  the  pre- 
sent proprietor,  who  was  then  in  minority,  entered 
into  an  agreement  with  the  Edinburgh  and  Glasgow 
Union  Canal  Company,  whereby  the  latter  agreed  to 
pay  to  the  pursuers  £1620,  6.  ].,  as  the  price  of 
ground  to  be  occupied  by  the  canml.  The  offer  farther 
contained  the  followiiig  danse : 

'*  Besides  She  sum  now  offered,  I  perceive  that  sometlung  ii 
due  ss  the  value  of  trees  cut  down  in  the  line.  These  iie 
valued  ot  £70,  14.  6. ;  and  which  sum  I  now  offer  for  these 
trees.  By  the  Act  of  Parlitment,  it  is  optional  £v  yoa  to  tike 
either  the  price  agreed  on,  or  the  trees.** 

In  terms  of  the  Canal  Act,  57  Geo.  III.  c.  56, 
the  sums  due  under  the  above  agreement  fell  to  be 
conaigned  in  the  Bank  of  Scotland,  to  be  reinvest- 
ed for  behoof  of  the  heirs  of  entail.  Accordingly, 
on  SOth  September  181 8,  there  was  deposited  in  the 
said  Bank  £734,  10.  4.,  and  on  ISth  January  1819, 
£876,  15.  9.,  making,  together,  £1620,  6.  1.  On  9th 
July  1827,  a  petition,  in  the  joint  names  of  the  parties, 
was  presented  to  the  Court  m  terms  of  the  75th  sec- 
tion of  the  Statute,  praying  their  Lordships 

"  to  approve  of  the  several  consignations  above  specified,  amount- 
ing to  j6'2  125,  11.  1^.  which  have  been  made  in  the  Bank  of 
Scotland  by  the  petitioners,  the  Edinburgh  and  Gbsguvr  Union 
Canal  Company,  to  ordain  the  other  petitioners,  the  trustees  of 
the  late  William  Forbes,  Esq.,  to  execute  a  conveyance  of  the 
portions  of  land  to  be  occupied  by  the  canal  in  favour  of  the 
said  Union  Canal  Company,  and,  on  the  same  being  done,  to 
grant  warrant  to,  and  authorise  the  treasurer  of  the  said  Bank  of 
Scotland  to  pay  over  to  the  said  trustees  and  curators,  the  fore- 
said sum  of  £2125,  1 1.  If ,"  &c. 

This  application  was  granted  by  the  Court  on  10th 
July  1827.  In  October  1831,  the  pursuers  raised  an 
action  against  the  defenders  for  £70,  14u  6.  as  the 
agreed  on  price  of  the  trees,  which  sum,  it  was  alleged, 
had  been  omitted  to  be  deposited  in  Bank  along  with 
the  £1620,  6.  1.  The  Lord  Ordinary  rCorehouse) 
pronounced  the  following  intorlocntor  and  note : — 

*'  The  Lord  Ordinary  having  considered  the  closed  record, 
productions,  and  whole  process ;  Finds  that  the  Canal  Company 
agreed  to  pay  £1599,  4^  10.,  as  the  price  of  the  ground  occupied 
by  them,  on  the  estates  of  Callendar  and  Almend,  and  £21,  Is. 
So.  as  the  price  of  the  ground  occupied  by  them  on  the  muir  west  of 
the  Tunnel,  exclusive  of  £70, 14.  6.,  as  the  price  of  the  growing 
trees  in  the  line  of  the  canal :  Finds  that  these  sums,  amounting 
to  £1020,  6.  1.,  exclusive  of  £70,  14  6.,  as  the  price  of  the 
trees,  were  consigned  by  the  pursuers  in  the  Bank  of  Scotland, 
In  the  years  1818  and  1819:  Finds  that  in  1827,  £d59,  2.  10. 
4- 1 2th8,  being  the  price  of  additional  ground  subsequently  occupied 
on  the  said  estates,  with  interest  at  the  rate  of  5  per  cent.,  amount* 
ing  to  £505,  5.  Oj^.,  were  also  consigned  in  the  said  Bank,  which 
sums  were  afterwands  uplifted  by  the  pursuers,  by  virtue  of  a 
warrant  from  this  Court.:  Finds  it  proved  bv  the  documents  pro- 
duced, that  the  sum  of  £70^  14  6.,  being  the  price  of  the  trees, 
nuide  no  part  of  the  consigned  money  above  mentionedi  and  that 
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there  is  no  evidence  that  it  has  been  paid  to  tbe  pursuers ;  and 
therefore  decerns  for  payment,  in  terms  of  tbe  libel,  but  6nds 
no  expenses  due,  in  consequence  of  tbe  delay  of  the  pursuers  in 
making  tbe  present  claim,  and  in  rectifying  tbe  error  in  the  con- 
si^ation  receipt  of  tbe  I3tb  January  1819,  which  hHS  given  rise 
to  this  process. — Kote, — The  receipt  of  tbe  IStb  Jan  nary  1819, 
st&tes,  that  ^855,  14.  6.  was  consigned  as  tbe  price,  both  of  the 
groond  occupied  on  tbe  estate  of  Callendar,  and  also  of  tbe  trees 
in  the  line  of  tbe  canal. — A  document,  deliberately  prepared 
and  rxecuted  under  the  eye  of  tbe  agents  for  both  parties,  and 
remaining  so  many  years  unaltered,*  might  bnve  occasioned  great 
difficulty;  for  although  .€lf^.j,  14.  6.  was  precisely  the  sum  at 
wbirh  the  ground  was  valued,  and  which,  by  the  agreement,  was 
arrcpted  as  tbe  price  of  it,  exclmrive  of  tbe  trees,  yet  circum- 
stanres  mi^t  have  occurred  between  tbe  date  of  tbe  agreement 
and  the  consignation,  to  induce  the  pursuen4  to  accept  a  less  sum 
tbsfl  bad  originally  been  stipulated,  and  tbe  difference  mi^bt 
possibly  have  amounted  (though  it  was  not  a  probable  case)  to 
exactly  £70,  14.  6..  the  pri4*e  of  the  trees.  But  all  doubt  with 
regard  to  any  departure  from  tbe  agreement,  or  innovation  of  its 
terms,  is  precluded  by  tbe  petition  to  the  Court,  dated  the  9th 
of  Jaly  1827,  lodged  in  the  name  and  for  behoof  of  both  parties, 
which  expressly  states,  that  the  sum  consigned,  viz.  ^8J5,  14.  6., 
«-a«  the  price  of  the  land  occupied  on  CallendHT,  while  it  refers 
to  the  original  agreement  to  that  effect  as  still  subsiitting.  This 
is  sati.<«factory  evidence  that  there  was  an  error  in  tbe  consigna* 
tiou  receipt,  to  tbe  conviction  c>f  both  parties,  at  the  date  of  the 
petition,  eight  years  after  tbe  date  of  the  consignation.** 

The  defenders  reclaimed : 

I^oni  BaUraif, — The  whole  comes  to  be  a  matter  of  fnct,  did 
the  Callendar  family  take  the  option  of  rutting  the  trees  t hem- 
pelves,  or  were  they  cut  by  the  Canal  Company?  It  appeurs 
thai  all  the  parties  to  the  transaction  are  dead  ;  but  if  the  trees 
were  cut  by  tbe  Callendar  family,  this  must  appear  from  the 
books  kept  on  their  estate, — and  if  cut  by  the  Company,  this  will 
appear  from  their  books.  I  would  remit  to  the  Lord  Ordinary 
to  allow  a  diligence  to  recover  the  books. 

The  other  Judges  concurred,  and  the  Court  remit- 
ted to  the  Lord  Ordinary  to  allow  a  diligence  ac- 
cordingly. 

First  Division. — Lord  Ordinary,  Corehouse. — Jc'.  Keny  and 
Alison;  William  Forbes,  W. S.,  Agent. — M,  Skene  and  WjiU 
ker;  J.  &  L.  Davidson  and  Syme,  W.S.,  Agents. — Sir  \V. 
Scatf,  Clerk [G.  i>.] 

26M  February  1838. 

No.  218- — The  Earl  of  Mor ton's  Trustees, 

PeiitioHcrs. 

Trustees — Powers  of— Arbitruttcm — Stafutory  trvstern^  far  ihe 
Male  of  entaUed  land*  and  the  pnrckate  ttf  ot/itn,  hetd  to  hate 
power  to  refer  a  diMpute  mlh  a  purckattr  to  arbilralion. 

By  the  Act,  10  Geo.  IV.  c.  SI.,  ct!rtain  pnrt«i  of 
the  estate  of  Aberdour,  of  which  the  Earl  of  Morton 
is  the  heir  of  entail  in  pugaoition,  were  vested  in  the 
petitioners  at  trustees,  for  the  purpose  of  being  «old, 
and  the  prices  thereof  deposited  in  Hank,  and  ac- 
cumulatea  till  a  purchase  of  lands  could  be  found  near 
the  mansion-house  and  e^^tates  of  Dalmahoy  in  which 
to  reinvest  the  same.  By  acction  4th,  the  Court  of  Ses- 
sion is  authorised  to  direct  the  Banks  to  pay  out  of 
the  consigned  funds  all  expenses  of  obtaining  the  Act, 
making  the  sales,  and  carrying  throngh  the  manage- 
meat  and  •proceedings.  In  November  1829,  the  trus- 
tees sold  part  of  the  lauds  to  Sir  James  K.  (irant,  for 
£10,500.  By  the  articles  of  roup.  It  was  stipulated, 
timt 

"  If  any  question  shall  arise  between  the  purchaser  or  purchas* 
ers  and  adier,  with  respect  to  tbe  progress  of  writ«,  or  any 
stipulations  or  demands,  hinc  intie,  in  relation  to  tbe  sale  after 


tbe  roup,  before  the  completion  of  the  baigain,  tbe  same  is  here- 
by submitted  and  referred  to  tbe  determination  of  John  Hope, 
Esq.,  Solicitor- General  for  SeotUnd,  sole  arbiter  nominated  and 
appointed  for  that  fiurpose,  who  is  hereby  empow^ered  formally 
to  determine  the  same.*' 

A  short  time  after  the  sale,  it  wa^  intimated  by  the 
purchaser,  that  he  hud  discovered  that  the  age  of  a 
Mr  Newton,  who  had  right  to  a  life  annuity  uSVcting 
tlie  estate,  was  only  67  in  place  of  70,  as  stated  in  the 
particulars  of  sale,  on  which  account  the  purchaser 
claimed  a  deduction  of  £500.  A  reference  of  this 
matter  was  entered  into  to  Air  Hope,  who  awarded  a 
sum  of  £60G  to  the  purchaser  in  name  of  damages,  inter- 
est, and  expenses.  The  price  had  been  in  the  meantime 
consigned,  and  the  pressent  application  was  made  for  a 
wan  ant  to  uplift  the  above  tium  out  of  the  consigned 
fund.  The  Lord  Ordinary  (Moncreiff),  in  reporting 
the  petition  to  the  Court,  stated,  that  a  difficulty  had 
occurred  as  to  whether  the  trustees  had  power,  under 
the  A  ct  of  Parliament,  to  enter  into  the  reference* 
It  wast  remarked  on  the  Bench,  that  a  reference  was  a 
much  shorter,  and  less  expensive  mode  of  settling  the 
dispute  than  a  litigation  would  have  been ;  and  the 
Lord  Ordinary,  as*  advised  by  the  Court,  granted  the 
prnyer  of  the  petition. 

First  Division. — Lord  Ordinary,  Moncreiff. — -Yc/.  Wood.— 
A.  Monypen.ny,  W.S.,  Agent. — Sir  W.  Scott,  Clerk.— [G. /}.] 

*■■■■         — ^M—.M  '  'm  ■  ■ 

26th  February  1833. 

No.  219. — Ji  ns  Blackwood,  Pursuer^  v.  Jambs 
DvKKs,  ^'c.  (  Blackwood's  TKt;sTEKs),  Defenders, 

Tnist-Dis])osirion  urul  Settlement — Construction  of — j1  parity 
hav:ng  executed  a  trusl^lisposiiuH  antt  setttement^  inter  u]ia,yur 

«  behoof  of  kts  secon-'i  son  and  hit  heirst  excluuoe  of  hit  eldest  ton 
aiui  his  heirs ;  and  fading  the  sccottd  son  and  his  ittue,  for  Acr- 
hotfof  the  issue  of  the  tUeH  *on  ;  and  failing  IheM,  for  the  use 
ofhi%  '*  neareti  hfirs  an  I  aw^neet  whatsoever  i^  and  the  second 
so'i  having  fUe-i  under  agi*,  without  issue, — and  the  eldtst  son 
bcin^  42  i/ears  of  agt^f  unman  L'd,  and  without  lawful  issue— ' 
Heltl^  I.  That  the  time  for  the  trustees  denuding  had  not  yet  ar- 
rived.—•If,  Quextton  raised,  whether  the  trustees  might  tLuudef 
on  caution  bemg  found  to  preserve  the  property^  in  case  of  there 
being  itsue  f  and  opinion  expressed,  that,  in  the  meantime,  the 
truslert  might  gipc  the  eldest  son  part  of  the  rents  i—'Cnd  case  re* 
mittcd  to  the  Lord  Ordinary  to  hear  parties  on  these  points. 

The  pursuer  is  the  eldest  and  only  surviving  son  of 
the  late  James  Blackwood,  grocer  in  Newark.  In 
lyiay  180(>,  the  said  James  Blackwood,  with  consent 
of  his  wife,  executed  a  deed  of  settlement,  by  which 
he  disponed  his  %vhole  property  to  trustees  for  cer- 
tain purposes, — 1«/,  For  the  payment  of  the  granter*s 
debts ;  2^/,  For  paying  the  expenses  of  the  family  till 
the  first  terra  after  his  death;  3^,  For  the  payment 
of  an  annuity  to  Mrs  Blackwood,  his  widow ;  4//i, 
For  payinff  an  annuity  of  £5  to  the  pursuer,  John 
Blackwood, 

'*  during  bis  life,  which,  on  account  of  bis  past  bad  behaviour 
and  improper  conduct,  we,  his  father  and  mother,  do  hereby  de- 
clare and  ordain  to  be  in  full  of  all  that  be  can  claim  or  ask  from 
us,  or  either  of  us,  or  our  separate  and  joint  estates,  real  and 
personal,  by  law,  or  any  deed,  bond,  or  obligation,  or  otherwise, 
except  which  annuity,  we  and  each  of  us  do  hereby  exclude  him 
and  his  heirs  from  all  claim  and  demand  whatever,  from  or  upon  ua, 
or  either  of  us,  or  oursaid  estates.  And,  in  the  /iflh  place,  after  satis, 
fying  said  wife's  and  eldest  son's  said  provisions,  to  hold,  u«<e,  and 
diKpone  the  rest  of  my  said  estates,  reul  and  pensuuHl,  fur  bc^ 
hoof  of  William  Blackwood,  our  youngest  son,  when  he  arrivfs 
at  the  age  of  '25  years  complete,  till  \ybich  period,  they  are  left  at 
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eomplete  liberty,  according  to  tbeir  own  judgment  and  ditcretiony 
to  expend  the  whole,  or  part  onlf,  of  tbe  proceeds  of  said 
entatei*,  and  even  tbe  estates  tbemselves,  wboUjr  or  partlvi  in 
bringing  up,  educating,  and  putting  him  into  a  trade  or  to  biisi* 
ness ;  and,  upon  his  arriving  at  the  said  age,  to  deliver  over,  asaign, 
and  dispone  the  said  estates,  real  and  per«onal«  remaining  undis- 
posed of  and  under  tbeir  charge,  to  him,  upon  his  executing  to 
them  a  full  and  final  deed  of  acquittance  and  discharge ;  but» 
should  be  die  before  bis  obtaining  actual  possession  of  said 
estates,  the  trustees  shall  bold  the  same  for  tbe  use  and  behoof 
of  tbe  lawful  issue  of  his  body  exclusively,  or  for  tbe  lawful  issue 
of  mv  eldest  son  exclusively,  if  he  any  has,  or  for  the  whole 
jointly,  or  for  the  use  and  behoof  of  any  one  or  more  of  such 
children,  excluding  the  rest,  according  as  the  trustees  shall  think 
fit,  thev  and  tbe  survivors  being  left  to  tbeir  own  judgment  and 
discretion,  and  free  of  all  control  whatever ;  and  failing  such 
inue,  the  same  shall  be  held  for  the  use  and  behoof  of,  and  go 
to  my  nearest  heirs  and  assignees  whomsoever,  and  be  delivered 
and  conveyed  over  accordingly,  upon  a  proper  deed  of  acquit- 
tance and  discbaii^  ;'* — "  which  provisions  before  appointed,  for 
our  children  respectively,  shall  be  in  full  to  them,  separately,  of 
all  that  thev,  or  either  of  them,  or  tbeir  or  his  heirs  or  executors, 
can  ask  and  claim  by  and  through  my  death,  or  my  said  wife*s,  or 
by  law  or  bond,  obligation,  contract,  settlement,  or  other  deed 
whatever," 

At  the  time  this  deed  was  executed,  the  pursuer 
was  about  16  years  old,  and  was  serving  his  appren- 
ticeship as  a  sailor.  His  father  died  in  1807,  and  the 
trustees  took  the  management  of  his  afllairs,  and  paid 
the  widow  her  annuity  till  her  death  in  1809,  and  the 
pursuer  the  £5  provided  by  the  settlement.  The  pur- 
suer's brother*  William,  died  unmarried,  under  25 
years  of  age,  and  before  the  trustees  had  denuded  in 
his  favour.  The  pursuer  being  also  still  unmarried, 
and  having  served  himself  heir  to  his  father,  raised, 
in  May  1831,  a  summons  against  the  trustees,  con- 
cluding— I.  For  delivery  and  conveyance  of  the  whole 
real  and  personal  estate  belonging  to  his  late  father. 
—II.  That  the  trust  conveyance  now  subsisted  for 
the  benefit  of  the  pursuer,  who  had  the  substantial 
interest  therein. — III.  That  the  said  subjects  should 
be  adjudged  to  the  pursuer,  and  he  infeft  therein ; — 
And,  IV.  That  the  trustees  should  hold  count  and 
reckoning,  and  be  liable  in  expenses,  if  they  opposed 
the  action.  In  support  of  his  claim,  the  pursuer' 
pleaded — I.  By  the  trust-deed  in  question,  the  pro- 
perty now  helo  by  the  trustees  was  vested  in  them 
for  the  behoof  of  William  Blackwood,  the  pursuer's 
brother, — and  the  pursuer,  as  representing  his  brother, 
is  entitled  to  claim  the  said  property. — II.  Supposing 
no  right  to  the  property  to  have  been  vested  in  the 
pursuer's  said  brother,  by  reason  of  his  predeceasing 
the  age  of  25  years,  then  it  was  by  tlie  said  trust-deed 
declared,  that  the  property  should  be  held  by  the 
trustees  for  the  lawful  issue  of  the  said  William  Black- 
wood, or  for  the  lawful  issue  of  the  pursuer ;  and, 
failing  such  issue,  the  same  was  to  be  held  for  the 
behoof  of  the  truster's  nearest  heirs  whatsoever,  and 
was  to  be  delivered  and  conveyed  over  accordingly. 
And  the  said  issue  having  failed,  and  the  pursuer 
'being  the  nearest  heir  of  the  truster,  the  whole  of  the 
property  now  held  by  the  defenders  as  trustees,  ought 
to  be  delivered  and  conreyed  to  him,  in  terms  of  the 
trust-deed,  and  under  the  oiestination  above  mentioned. 

Answered — I.  By  the  terms  of  the  trust-deed,  and 
by  the  pursuer's  homologation  thereof,  he  is  excluded 
from  all  right  to  the  property  in  question. — II.  By 


the  terroa  of  the  trust-deed,  the  property,  after  the 
death  of  William  Blackwood  witliout  lawful  issue,  is 
to  be  held  iii  trust  for  the  lawful  issue  of  the  pursuer ; 
and  so  long  as  there  is  a  possibility  of  such  issue,  the 
defenders  must  hold  the  property  for  behoof  of  such 
issue. — III.  By  the  terms  of  the  trust-deed,  the  near« 
est  heirs  of  James  Blackwood  are  called  to  the  suc- 
cession, only  on  failure  of  the  issue  of  the  pursuer, — 
an  event  which  has  not  occurred,  and  cannot  occur  so 
long  as  there  is  a  possibility  of  there  being  any  issue 
of  the  pursuer. — IV,  The  conclusions  of  the  action 
being  in  all  respects  adverse  to  the  terms  of  the  deed 
of  settlement  whereon  the  action  proceeds,  these  con- 
clusions cannot  be  maintained^ — V.  The  defenders  are 
not  bound  to  hold  count  and  reckoning  with  the  pur- 
suer. 

On  the  1 0th  July  1832,  Lord  Medwyn  pronounced 
this  interlocutor : 

'*  Having  heard  parties*  procnrators  on  tbe  closed  record  and 
whole  process, — In  respect  the  pursuer  is  tbe  nearest  beir  of 
his  father,  Repels  the  defences,  in  so  fiir  aa  the  aame  relate  to 
the  first  conclusions  of  the  libel ;  and  deeema  ad  imierim  against 
tbe  defenders,  James  Dykes,  James  Kyfe,  and  William  M*- 
Naught,  conform  to  said  first  oonclusious  of  tbe  libel :  Farther, 
finds  the  defenders  entitled  to  obtain  the  expenses  hitherto  in- 
curred by  them  in  this  process  out  of  the  trust-funds ;  and  remits 
the  account  thereof,  when  lodged,  to  the  auditor  to  tax  and  re- 
port ;  and  supersedes  the  consideration  of  the  other  conclusions, 
till  the  conclusion  for  count  and  reckoning  and  payment  comes 
to  be  disposed  of.** 

The  trustees  reclaimed^  and  the  Court  ordered  cases. 
At  advising, 

The  Lord  Justice-Cferk  said,  be  was  glad  that  they  bad  follow- 
ed Lord  Glenlee*s  suggestion,  and  not  decided  tbe  case  without 
w/itten  argument  On  reconaidering  the  trust-deed,  be  thought 
it  was  impossible  that  the  Court  could  adhrre.  The  deed,  aa 
far  as  practicable,  must  be  carried  into  efiTect  by  the  Court.  It 
contained  neither  illegal  nor  improper  provisions.  They  could 
not  interfere  with  the  truster's  expressed  will.  Notwithstanding 
the  previous  declarations,  the  trustees  must  denude  when  the 
proper  time  arrives.  The  principal  question  was,  whether,  after 
the  pursuer's  brother  had  died  under  25,  and  without  issue,  the 
trustees  were  to  hold  the  property  for  the  eldest,  or  for  him  and 
his  heirs?  Are  the  trustees  bound  to  denude  in  favour  of  the 
pursuer,  and  hand  the  property  over  to  him  ?  May  this  nan,  who 
IS  only  42  years  of  age,  not  marry,  and  have  issue?  Tbe  period 
for  making  over  tbe  property  to  him  bad  not  yet  come.  It 
would  not  do  to  say  he  was  too  old  to  have  children. 

Lord  CriHgletie  said,  tbe  first  clause  of  tbe  deed  was  very 
strong.  It  waa  contradictory  of  tbe  last  part  of  it.  He  did  not 
think  the  maker  of  it  waa  aware  of  its  meaning.  Had  the  Utter 
part  provided  in  so  far  as  not  contradictory  of  the  first  provision, 
it  would  have  been  sense.  But  he  must  take  tbe  whole  deed  and 
interpret  it  The  words  in  favour  of  the  eldest  son's  issue  were, 
"  if  he  any  lias,**  they  were  not  **  may  have  ;**  and  therefore  ha 
thought  if  he  had  no  lawful  children,  that  tbe  trustees  were 
bound  to  convey  the  property  to  the  pursuer.  They  had  no 
right  to  hold  it  for  him  in  that  case.  There  waa  no  provision 
regarding  what  was  to  be  done  with  the  rents  in  the  meantime. 
The  only  doubt  be  entertained,  was,  whether  the  Court  should 
demand  security  from  the  pursuer,  in  case  he  should  have  faiwful 
isaue. 

Lord  Meodowbank  said,  tbe  Court  had  notbiqg  to  do  with  the 
motives  of  the  maker  of  the  deed.  The  trustees  were  annoua 
to  surrender  the  estate  to  the  pursuer ;  and  to  do  so  with  safety, 
they  appeared  in  this  Court  He  concurred  with  the  J^ird 
Justice- Clerk,  in  thinking  that  tbe  time  had  not  yet  arrived 
when  the  pursuer  was  to  get  the  property.  Tbe  intention  of 
the  maker  of  the  deed  seemato  have  been  to  ezelode  tbe  pursuer 
for  ever.  But  tbe  deed  bad  not  carried  this  into  efftci  by  tbe 
way  in  which  it  was  diawn.    Tbe  deed  was  obscure,  and  they 
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must  just  gBtbeiv  ftom  considering  It,  tb«  will  nid  intenticn  of 
tbe  pwtj.  The  secoiul  and  favoured  brother  having  died  with- 
out issue,  were  the  trustees  to  bold  tbe  property  for  the  pur- 
suer? He  did  not  think  the  words  regarding  his  issue,  "  it  he 
any  has,**  noticed  by  Lord  Cringletie,  were  material.  There 
wu  s  difficulty  as  to  the  rentn.  There  was  no  appropriation  of 
tbem  pointed  ouL  Had  the  Conrt  power  to  direct  the  tnistcea 
in  what  way  they  were  to  be  applied  ?  To  apply  them  for  behoof 
of  tbe  pursuer?  He  thought  the  Court  bad  such  a  power,  and 
could,  in  their  discretion,  give  something  to  this  poor  man.  But 
be  could  not  agree  with  the  Lord  Ordinary's  interlocutor. 

l.ord  GtemUe  concurred  with  the  chair,  and  Lord  Mewfcwbank 
—But  if  the  pursuer  found  eaution  to  secure  tbe  property  to  bis 
children,  in  caae  be  should  ever  have  any,  be  thought  decree 
Dii^ritt  be  pronounced  against  the  trustees  to  denude.  It  was 
doubtful  if  they  had  any  power  to  deal  with  the  rents. 

The  Lord  JuMtice^CUrk. — There  was  no  power  as  to  accumula- 
tion of  the  rents  under  the  deed,  and  under  the  ranking.  He 
tboiif  ht  the  Court,  in  equity,  might  give  the  pursuer  something. 

The  Court  pronounced  the  following  interlocutor : 

"  Find  that  tlie  period  is  not  yet  arrived  when  the  trustees  are 
bound  to  denude  of  the  trust-estate,  in  terms  of  the  trust-deed  : 
Therefore  recal  the  interlocutor  of  the  Lord  Ordinary,  hoc  statu  : 
Remit  to  the  Lord  Ordinary  to  hear  parties  as  to  any  offer  of 
notion  by  the  pursuer,  or  application  for  tbe  rents,  or  any  part 
therrof,  and  to  do  as  be  shall  see  cause.** 

Pursuer's  A  athorities.— Stewart  v.  M'Kenzie,  10th  Novem- 
ber 1707.  M'Kinnou  v.  McDonald,  14th  Februsry  1765,  both 
affirmed  25th  February  1771.  Middlemore  v.  M'FHrlane,  5tb 
March  1811.  Bank.  III.  5.  sec.  50-7.  Ersk.  II L,  Ivory's 
Edition,  p.  876.  Dykes  o.  Boyd,  ad  June  1813.  Bull  a. 
Coutts,  6th  March  1806. 

Second   Division. — Lord  Ordinary,  Medwyn.— ^cf.  J.   S. 

More — Mi,  D.  M*Neiil William  Young,   W.S.,  and  John 

Thorbum,  S.S.a,  Agents.— Mr  Holland,  Clerk.— [J,  *r.^.] 

26/ A  Februarif  1833. 

No.  220« — Mrs  Diana  Maclegu,  Petitioner  and 
Complainer,  v.  H.  D.  Hill,  Respondent. 

Papil — Custody — Factor  Loco  Tutoris — Grandmother— Com- 
petenry — The  agent  of  a  deceased  widoitvr  having,  immeditUetjf 
hifore  hi*  appoimtmemt  as  factor  loco  tutoris  to  the  chtldrtM,  re~ 
motitd  Mem,  with  the  eoncnrrenee  of  the  medical  attendant  of  the 
Jom^,  front  the  care  of  their  maternal  grandfuother  to  thai  of  a 
third  party,  selected  by  him ;  and  the  grandmother  having  applied 
bf  petifioa  and  complaint  to  the  Court,  admitting  thmt  she  was 
nat  a  Jit  person  for  the  custody,  but  praying  that  they  might 
be  remooed  from  the  siluatim  in  which  the  factor  hail  placed 
Hum,  to  one  suggested  by  herself,  or  to  be  selected  by  the  Court, — 
tif  Cvurtf  in  the  first  place,  orttered  intimation  to  the  imtemat 
ffNN<  in  Scotland,  a<  the  nearest  agnate/  and  thereafter,  remitted 
In  a  clerk  of  Session  and  a  medical  man,  to  consider  and  report, 
Aether  the  situation  in  which  the  factor  had  jdaced  the  children 
Vtts  aJU  and  /nroper  place  for  litem. 

The  deceased  Alexander  Johnston  of  Madras,  was 
married  to  a  daughter  of  Mrs  Macleod.  She  died,  leav- 
ing  a  daughter  and  a  son.  Mr  Johnston  returned  to 
Britain  aboat  1829,  when  the  petitioner  and  ber  other 
daughter  were  boarding  with  Xf rs  Rollo.  lie  resided 
io  Edinbargh  with  his  children  till  he  died,  in  1831, 
leaving  executors  in  India,  both  children  pupils,  and 
the  petitioner  their  nearest  relation  bv  the  mother. 
Soon  after,  the  petitioner  and  her  daughter  left  Mrs 
Rollo,  and  removed  the  children  with  them.  Mr  Hill, 
who  had  been  Mr  Johnston's  agent  in  Edinbnrgh,  was, 
on  an  application  in  the  names  of  some  of  Mr  John- 
stonu*!»  relatives,  appointed  factor  loco  tutoris  to  the 
cbildren,  28tb  January  1832.  But  three  days  before^ 
viz.  25th  January  1832,  he,  along  with  Mr  Newbig- 
ging,  the  medical  attendaat  of  the  family,  removed 


the  children,  without  tbe  petitioner's  consent*  bade  to 
the  house  of  Mrs  Rollo.  The  petitioner  did  not  ask 
the  custody  herself:  But  she  proposed,  without  success, 
that  the  children  should  be  placed  with  one  or  other 
of  various  persons,  till  the  return  of  their  other  re« 
lations  in  India.  JE>*ai1ing  in  that,  she  presented  to 
the  Court  a  petition  and  complaint  against  Hill,  pray- 
ing the  Court  to  place  the  children  with  Dr  M'Auley. 
Hill  gave  in  answers,  stating,  that  the  petitioner  was 
wholly  unfit,  and  did  not  pretend  to  be  fit  for  the  cus- 
tody ;  and  that  although  he  was  not  in  strict  law  en- 
titled to  it,  his  connection  with  the  family  rendered  it 
most  expedient  that  he  should  place  out  the  children 
(who  were  delicate)  as  he  had  done,  by  the  advice  of 
Mr  Newbigging.    At  advising,  Slst  January  1833, 

hard  Cringletie  was  clear  that  tbe  mother  bad  a  right  to  the 
custody,  if  not  objectionable — and  so  bad  thegratidmotber,  under 
tbe  same  condition.  In  tbe  case  regarding  the  custody  of  tbe 
Misses  Colebrooke,  the  mother  was  objected  to  as  an  improper 
person.  Tbe  uncle  was  in  India.  And  tbe  Court  took  tbem 
away  from  ber,  and  placed  tbem  with  Mrs  Lee.  But  the  grand- 
mother  did  not  here  pretend  to  be  a  fit  person  to  have  iht  cus- 
tody. And  tbe  factor  loco  tutoris,  who  was  not  curator  persons, 
bad  no  right  to  it.  So  what  were  the  Court  to  do?  In  tbe  case 
of  Miss  Mercer,  28tb  May  1814,  tbe  Court  found  that  she  bad 
been  improperly  removed,  and  put  ber  back  where  she  was.  In 
this  case,  the  grandubildren  had  been  taken  away  from  tbe  grand- 
mother. Mrs  Rollo  might  be  a  most  respectable  person.  But 
if  tbe  grandmother  asked  that  they  should  be  placed  with  another 
person,  as  respectable,  why  should  they  not  be  removed? 

Lord  Meadowbatik  observed,  that  the  factor  had  no  righ\  to 
tbe  custody,  and  Mrs  Rollo  was  just  in  bis  place.  So  the  only 
question  was  this,  Whether  the  maternal  grandmother,  declining 
to  take  the  cbildren  herself,  bad  still  a  title  to  ask  the  Court  to 
take  tbem  into  its  own  bands?  There  could  be  no  doubt  that 
sbe  had.  Where  there  was  no  mother,  the  grandmother,  if  not 
disquali6ed,  had  a  right  to  tbe  custody.  And  he  would  throw 
all  the  insinuations  against  her  aside.  For  even  if  not  fit  for 
the  custody,  she  was  not  unfit  to  apply.  Sbe  had  a  clear  right 
to  come  to  the  Court.  Sbe  bad  objections  to  tbe  place  where 
tbe  children  were.  Sbe  was  not  bound  to  condesceiid  upon  ber 
objections.  Perhaps  she  could  not  have  free  access  to  the  cbil- 
dren.  And  she  was  willing  that  they  should  be  placed  with  any 
one  to  be  named  bv  the  Court. 

Lord  Glenlee  did  not  entirely  approve  of  the  application  in  all 
its  parts,  as  it  stood.  A  case  in  which  tbe  custody  was  de- 
manded, was  very  different  from  that  in  which  it  was  asked  that 
the  cbildren  should  be  pkced  and  educated  elsewhere.  He  did 
not  think  that  tbe  petitioner  had  any  title  to  obtain  tbe  prayer 
of  her  petition  de  piano,  and  without  intimation  to  all  concerned. 
There  were  relations  of  Johnston  in  this  country.  They  were 
not  in  Court,  and  they  should  be  in  Court,  to  be  beard  in  tbe 
matter.  He  did  not  say  that  he  would  father  give  tbe  custody 
to  the  paternid  aunt  than  to  tbe  grandmother.  But  the  grand- 
mother did  not  ask  it. 

Hntherfurd  stated,  that  the  original  application  for  the  factory 
had  the  concurrence  of  tbe  paternal  aunt. 

The  Lord  Justiee^Clerk  thought  this  a  delicate  application ;  for 
although  the  grandmother  had  tbe  legal  right,  she  would  not 
assert  that  she  was  a  fit  person  for  the  custody.  And  yet  sbe 
asked  tbe  Court  to  appoint  a  custodier.  Tbe  proper  course 
was  clearly,  to  intimate  tbe  application  in  the  first  place. 

Lord  Aieadowhank  thought  the  matter  one  of  great  delicacy, 
even  with  intimation.  Yet  he  thought  that,  without  intimatioB, 
she  was  entitled  to  applv.  If  tbe  Court  did  take  the  matter 
into  its  own  bands,  tbe  children  should  be  put  with  some  one 
totally  unconnected  with  any  party  nominated.  It  was  not 
denied  that  the  children  bad  been  placed  with  Mrs  Rollo  bv  the 
factor,  a  person  who  had  no  right  earthly  to  do  so*  Coula  tbe 
Court  allow  them  to  remain  with  him,  or  Mrs  Rollo  his  nomi« 
nee  ?  He  would  look  on  the  case  of  Colebrooke  as  well  de- 
cided. 
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The  Court,  Si  si  Januar^r  1833,  ordered  intimation 
to  the  agnates  in  Scotland.  On  again  advising,  15th 
February  1B33,  the  reitpandent  lodged  a  minate, 
stating,  that  he  had  made  the  intimation  ordered,  to 
Mrs  IVPGeorge  in  Dumfries,  the  only  sister  of  Mr 
Johnston,  and  the  nearest  agnate ;  who  hod  replied, 

"  I  received  your  letter,  and  was  very  sorry  to  see  a  prosecu- 
tion hud  been  raised  nt  the  instance  of  Mrs  M'Leod  to  destroy 
the  funds  of  the  children  of  my  brother.  Indeed,  it  is  impos- 
sible for  me  to  tell  you  the  Hiiessiness  it  has  given  both  my 
mother  and  I.  She  is  very  much  agiiinst  me  writing  either  to 
Air  M*Craken  or  any  other,  for  fear  of  any  additional  expense. 
For  my  own  part,  I  am  highly  pleased  with  Mrs  RulIo*s  atten- 
tion to  the  children  ;  a  better  proof  cannot  be  given  than  their 
thriving  so  well  under  her  cure.  I  would  be  extremely  sorry  if 
they  were  removed  from  her ;  nevertheless,  1  am  afraid  Mrs 
M'Leod's  dislike  to  Mrs  Rollo  will  never  cpase.  As  to  Dr 
M'Auley,  where  she  proposes  to  put  them,  I  do  not  know,  nor 
ever  heard  of  such  a  person  until  I  heard  from  you,**  &c. 

At  a  third  advising,  the  Court, 

**  Before  further  answer,  remit  to  Mr  Thomas  Thomson,  one 
of  the  clerks  of  Session,  and  Doctor  Aliercrombie,  and  request 
that  they  will  consider  end  report,  whether  the  present  residence 
of  the  pupils  is  «  fit  and  proper  place  for  them.** 

Second  Division. — jIcL  Wbigham. — AiL  Rutherfurd  ;  Tho- 
mas Ranken«  S.S.O.,  and  Tod  &  Hill,  W.S.,  Agents.— Mr 
Thomson,  Clerk.— [T.  r.] 

26lh  February  1833. 

No.  221. — Mrs  Jane  Hopes  or  Dick,  Pursuer^  v. 

James  Hogg,  Defender* 

Cessio — Aliment. 

The  pursuer  averred  that  she  was  a  widow,  and  had 
incurred  considerable  debt  by  the  education  of  two 
daiigliters,  and  an  unsuccessful  attempt  to  keep  lodg- 
ers. That  she  had  given  up  houselceeping,  and 
was  going  to  reside  with  an  unmarried  daughter. 
She  obtained  an  aliment  of  £35  a-ycar  from  her 
son.  This  was  to  continue  during  her  lifetime.  Hav- 
ing been  incarcerated  by  Hogg  (the  only  opposing  cre- 
ditor), she  applied  for  the  benefit  of  the  cexxio  honor um. 
Objected — As  the  pnrsner,  according  to  her  own 
statement,  is  now  relieved  from  the  burden  of  honse- 
keeping,  and  purposes  hereafter  to  reside  with  her 
daughter,  Mrs  Trotter,  she  is  not  entitled,  in  the  cir- 
cumstances of  this  case,  to  have  the  benefit  of  the  pro- 
cess of  cessio^  without  surrendering  a  portion  at  least 
of  the  annuity  which  she  draws  from  her  son's  estate. 
The  Court  refused  to  interfere  with  her  annuity. 

Second  Division. — Act.  Wilson. — AU,  BelL^David  Brown 
W.S.,  and  John  Bisset,  S.S.C.,  Agents.^- Mr  Thomson, 
Clerk.— LX  W,  H,] 

CUTER  HOUSE. 

21th  Februarif  1833. 
No.  222. — Chalmers  v.  Adamso^. 

Process — Multiplepoinding — Claim — Held^  that  a  claimant  in  a 
muitiftLfpoiadittg  for  the  contents  of  a  biJi,  toa$  not  entitled  to  the 
erpetues  of  lodging  the  claim,  tut  merely  to  the  princi/nU  sum 
in  the  bilL 

Adamson  arrested,  against  Patrick  Taylor,  in  the 
hands  of  Chalmers,  in  security  of  payment  of  a  bill 
for  £24*.  In  the  meantime,  Patrick  Taylor,  the  com- 
mon debtor,  granted  an  assignation  of  the  fund  due 
by  Chalmers,  in  favour  of  Jamen  Taylor.  Chalmers 
thereupon  raised  an  action  of  multiplepoinding ;  and 


the  claims  having  been  lodged,  Adaroeon  craved  tho 
Lord  Ordinary  to  prefer  him,  primo  loca,  upon  the 
fund  in  medio,  to  the  extent  of  his  debt  for  £2i,  with 
the  expenses  incurred  by  him  in  lodging  hlH  claim. 
The  claimant,  James  Taylor,  objected  to  Adamson 
being  preferred  to  any  greater  extent  than  the  prin- 
cipal sum  of  £24,  as  that  sum  had  been  alone  secured 
by  the  arrestment ;  and  to  allow  of  payment  of  the 
expenses  of  the  claim  out  of  the  fund  in  medio,  would 
be  in  effect  to  make  him  pay  these  expenses,  as  the 
fund  in  medio  was  not  sufficient  to  cover  his  debt  se- 
cured under  the  assignation*  Adamson  answered, 
That  he  was  entitled  to  be  paid  his  expenses  out  of 
the  fund,  a»  he  had  arrested  £30,  more  or  less :  That 
it  would  be  imposing  a  hardship  upon  him  to  reject 
his  claim,  as  this  would  jtist  be  to  make  him  pay 
these  expenses  out  of  his  own  pocket.  The  Loi-d  Or- 
dinary stated,  that  had  Adamson  arrested  under  a 
bond  bearing  a  penalty,  he  would  have  been  inclined 
to  prefer  him  for  the  expenses  occasioned  by  lodging 
the  elaim,  as  these,  he  considered,  would  have  fallen 
under  the  penalty  in  the  bond ;  but  as  the  arrestment 
was  upon  a  bill,  Adamson  was  not  entitled  to  be  pre- 
ferred to  any  greater  extent  than  its  amount.  Haul 
there  been  a  reveriHon  of  the  fimd  in  medio,  after  pay- 
ment of  the  otiier  claimant's  debts,  he  conceived  that 
they  would  have  been  entitled  to  claim  their  expense 
out  of  that  reversion,  but  not  otherwise.  >lis  Lord- 
ship therefore  preferred  Adamson,  prima  loco,  upon 
the  fund,  to  the  extent  of  £24,  and  James  Taylor,  se^ 
cundo  loco,  for  the  balance. 

Lord  Ordinary,  Mackenzie. — Act,  Mark  Napier. — Alt.  For- 
bes.— Ferguson  &  Thomson,  and  Jume^  Taylor,  S.S.  C,  Agents. 
— M.  Clerk.— L J.  W,  J£.] 

ACT  OF  SEDERUNT. 

20//I  February  1833. 
No.  22:3w 

Fees — Collection  oftlu  Fee  of  Fioe  Shillings  pail  on  Bills  of  Sus- 
pension  and  Advocuiian  adoiseJ  upon  Anstren, 

This  Act  of  Sederunt,  after  setting  forth,  that  by 
Acts  of  Sederunt  of  the  1st  August  1789,  and  the  4th 
July  1810,  a  Fee  of  Five  Shillings  is  exigible  by  the 
Clerk  of  the  Lord  Ordinary  officiating  on  the  Bills, 
on  each  Bill  of  buspension  or  Advocation  passed  or 
refused  upon  Answers ;  and  by  the  Statute  1st  and  2d 
Geo.  IV.  c  38,  the 'said  Fee  is  appointed  to  be  paid 
monthly  to  the  Collector  of  the  Fee- Fund  of  this 
Court, — Enacts  and  Ordains, 

"  That,  from  and  after  the  date  hereof,  the  said  Fee  of  Five 
Shillings  shall  be  paid  at  the  Fee- Fond  Office,  upon  all  Bills  of 
Suspension,  or  Advocation,  which  do  not  pass  ds  planot  aiid 
shall  be  marked  as  jNiid  by  the  Collector  on  the  back  thereof, 
before  the  said  Bills  are  presented  at  the  Bill  ChaiDber ;  and  the 
said  Collector  \%  hereby  authorised  to  receive  the  said  Fees,  arul 
shall  be  bound  to  account  for  the  same,  in  the  way  provided  by 
the  foresaid  Statute  as  to  other  PVes  of  Court  collected  by  him  ; 
Providing,  that  in  case  any  such  Bill  shall  come  to  be  passed 
or  refused  without  being  advised  on  Answers,  the  Presenter 
thereof  shall  be  entitled  to  demand  and  receive  back  from  the 
said  Collector  the  Fee  so  paid ;  and  the  production  of  the  Lord 
Ordinary's  interlocutor,  so  passing  or  refusing  (he  Bill,  shall  be 
a  sufficient  warrant  to  the  Collector  to  repay  the  said  Fee,  for 
which  he  shall  take  a  receipt  from  the  Agent,  and  be  entitled  to 
credit  in  his  accounts  accordingly." 

Printed  by  M.  ANDERSON,  Law.Flriiitcr. 
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2eth  February  1833. 

No.  224. — Jobs  Kay,  &c.,  Advocators,  t7.  Captain 
W.  Fraser,  Respondent, 

Process— Advocation— Caution — Art  of  Sederunt,  1 1th  July 
I82P,  sec.  1 18 — Circumitaneet  in  which  htld,  that  a  parlii  who 
had  found  caution  in  an  advocation  was  not  bound,  on  the  in- 
wlaency  if  his  cautioner,  to  find  new  caulinn. 

In  tins  case,  the  respondent  presented  a  summary 
application  to  the  Sheriff,  praying  that  John  Kay  and 
William  Sandeman,  merchants  and  commission-agents 
iji  Leith,  should  be  instantly  ordained  to  deliver  over  a 
certain  quantity  of  whisky,  consigned  by  the  rctipon- 
dent,  and  then  in  the  possession  of  either  of  them;  and 
likewise,  to  make  over  to  him  all  the  bills,  promissory- 
iivtes,  &c,  received  as  the  price  thereof,  and  in  case  of 
refuel,  to  interdict  them  from  selling  or  disposing  of 
said  whisky.  This  interdict  was  granted.  Thereafter, 
the  Sheriff  decerned  against  Kay  for  delivery  of  the 
sipirits,  and  also  of  the  bills,  &c.,  to  the  respondent,  in 
reitpect  he  was  in  the  knowledge  that  it  was  the  proper- 
ty of  Fraser,  and  had  been  consigned  to  William  Sande- 
man &  Co.,  for  his  behoof.  This  interlocutor  Kay  ad- 
Tocated, — and  Mr  William  Auld,  merchant,  Leith, 
Hecame  his  cautioner,  in  terms  of  a  bond,  dated  3d 
February  1823.  The  case  then  came  before  tlie  Se- 
eond  Division.  Kay  having  left  Scotland,  conveyed 
liis  stock  in  trade  in  trust  to  Edward  Sandeman,  roer- 
cliant,  Leith,  and  to  the  said  William  Auld,  for  behoof 
of  his  creditors.  These  trustees  were  duly  sisted 
partieii  to  the  action.  Thereafter,  Auld  having  exe- 
cotod  a  trust,  new  caution  was  demanded*  in  re- 
spect the  cautioner  had  become  insolvent.  This  was 
objected  to  on  the  following  grounds  : — I.  Under  the 
fdd  practice,  it  was  necessary  to  find  caution  in  an  ad- 
vocation like  the  present.  A  different  practice  was 
ititroduced  by  the  50th  Geo.  III.  c  1 12,  sec.  38,  which 
ordained  caution  to  be  found  in  advocations,  '^  in  the 
same  manner  in  which  caution  is  found  in  bills  of  sus- 
pension at  present,*'  But  at  that  time  it  had  been 
Milemnly  decided,  that  where  a  cautioner  in  a  suspen- 
sion had  become  bankrupt  during  its  dependence,  the 
charger  could  not  insist  for  new  caution. — II.  The 
Judicature  Act,  6  Geo.  IV.,  c.  130,  and  relative  Acts 
of  Sederunt,  do  not  contain  one  word  to  the  effect  of  re- 
fjuiring  new  caution  in  a  case  like  the  present.  The  con- 
solidated Act  of  Sederunt,  11th  July  1828,  sec.  118, 
only  enacts,  that  it  shall  be  competent  for  the  Court, 
where  the  justice  of  the  case  may  require  it,  to  order 
caution  to  be  found  in  suspensions  of' liquid  obligations. 
Such  is  not  the  case  here,  for  it  is  an  advocation,  and  not 
asD<tpension, — neither  does  it  regard  a  liquid  obligation. 
Nor  does  the  justice  of  the  case  require  new  cantion 
should  be  found ;  for  Mr  Ekiward  Sandeman,  a  person 
perfectly  solvent,  has  sisted  himself  as  a  party,  and  the 
price  of  the  whisky  in  dispute,  with  the  bills,  &c.,  have 
Wn  consigned,  so  that  the  respondent  runs  no  risk 
whatever. 

Lord  Meadowbank  thought  the   Court  had  a  dl&crelionary 
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power  to  order  new  cantion  in  special  cases,  wliere  they  were  of 
opinion  it  was  proper  to  do  so.     The  present  was  not  one  of 

these. 

Lord  Juitice-Ciirrk  said,  the  respondent  was  not  entitled  to 
new  caution.  The  Act  of  Sederunt  was  silent  on  the  subject. 
The  Court  was  therefore  thrown  back  upon  the  principles  which 
ruled  the  case  of  Govan  in  1794.  There  was  nothing  in  the 
special  circumstances  of  this  case  which  called  for  new  caution. 
Sandeman,  a  solvent  party,  had  been  sisted. 

Lord  Gleulee  concurred.  Nothing  but  very  peculiar  circum- 
stances would  justify  new  caution  being  ordered.  The  judg- 
ment of  the  Sheriff  proceeded  on  a  summary  petition,  and  not  on 
a  liquid  obligation. 

The  Court  refused  the  application,  and  found  the  ad- 
vocator entitled  to  the  modified  expenses  of  three 
guineas,  incurred  in  opposing  it. 

Advocator's  Authorities. — 30  Geo.  III.  c  112,  sec.  38. 
Govan  p.  Gray,  1 3th  December  1704.  Act  of  Sederunt,  1 1th 
July  1828,  sec.  lia 

Second  Division.—- <^<:<.  More. — Alt.  Rtitherfurd.—Camphell 
&  Mack,  W.S.,  and  J^.neas  Macbean,  W.S.,  Agents.— JMr  KoI- 
land,  Clerk.— [./.  W,  H.'[ 

27th  Febrttary  1833. 

No.  225. — Rodgerson's  Executors,  Pursuers,  v, 
Stewart's  Trustees,  Defenders, 

Process — Title  to  Insist — Executors — Hdd,  where  an  action 
had  been  regularly  brought  in  name  office  executors^  and  two  of 
them  had  been  mtute  bankrupt  during  the  dependence,  and  could 
nut  find  caution  for  expenses^  that  the  action  might,  tteoeriheless, 
proceed  at  the  instatice  if  the  other  three. 

In  this  case,  the  Lord  Ordinary  (Corehouse),  on 
21st  January  1833,  pronounced  the  following  inter- 
locutor : 

"  The  Lord  Ordinary,  having  heard  the  counsel  for  the  parties 
on  the  defenders*  objection  to  the  title  of  the  pursuers  to  insift 
in  this  action,  after  it  has  been  dismissed  as  to  two  of  the  ori- 
ginal pursuers  by  the  above  interlocutor,  now  final,  makes 
avizandum  with  the  process  and  debate,  in  order  to  report  to 
the  Court." 

In  terms  of  this  interlocutor,  his  Lordship  reported, 
that  this  was  an  action  at  the  instiince  of  five  executors- 
dative  for  a  debt  due  to  the  estate  of  the  deceased.  Two 
of  the  executors  had  been  rendered  bankrupt  on  dili- 
gence at  the  instance  of  the  defenders,  and  had  exe- 
cuted dispositions  omnium  bonorum,  on  which  ground 
an  objection  had  been  stated,  That  as  the  concurrence 
of  all  the  executors  was  necessarv  to  sue  or  be  sued, 
the  action  could  not  proceed,  unless  the  trustees  of 
these  two  sisted  themselves,  or  caution  was  found  for 
expenses;  and  neither  of  these  two  things  being  done, 
it  was  maintained  that  the  action  must  be  dismissed. 
His  Lordship  was  rather  disposed  to  hold  that  the  ob- 
jection was  not  fatal,  and  that  the  other  three  execu- 
tors were  not  to  lose  their  shares  of  the  debt  on  ac- 
count of  these  two  having  become  bankrupt ;  but  so 
many  authorities  in  tlie  law,  both  of  Scotland  and  Kng- 
land,  had  been  quoted  in  support  of  the  objection,  that 
he  had  thought  it  proper  to  report  the  point  to  the 
Court. 

Lord  Bafgray. — The  answer  to  the  objection  is,  that  the  ac- 
tion has  been  competently  brought.  There  is  a  legal  instance  ; 
and  if  one  of  the  five  takes  a  stubborn  fit,  are  the  other  four  to 
be  stopped  in  their  action  ? 

Lord  President, — The  action  is  regularly  brought  by  the 
whole  executors.  Suppose  one  of  them  afterwards*  gets  pay- 
ment of  bis  fifth  share,  is  that  to  defeat  the  right  of  the  others  ? 

Lord  Gillies, — Suppose  that  an  action  at  the  instance  of  se- 
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veral  executors  is  properly  brought,  and  that  the  defender  gets 
hold  of  one  of  them,  and  pajrs  him  bis  debt  to  give  up  the  action, 
are  the  proceedings  at  the  instance  of  the  others  not  to  go  on  ? 
The  case  is  the  same  here.  The  defenders  compel  one  of  the 
executors,  by  diligence,  to  execute  a  disposition  omnium  bonO' 
rum,  and  then  they  say,  the  action  cannot  proceed.  Whether 
the  remaining  executors  can  grant  a  discharge  may  be  a  different 
question. 

Lord  Balgra^, — But  are  the  three  executors  to  go  on  with  the 
whole  action,  or  with  a  part  of  it  ? 

Lord  GUliet That  may  be  a  difficulty. 

Lord  Corehouse. — There  is  undoubtedly  a  little  puzzle  there. 

The  Lord  Ordinary  pronounced  the  following  in- 
terlocutor : — 

"  The  Lord  Ordinary  having  advised  with  the  Court,  on  the 
defenders'  objection  to  the  pursuers*  title  to  insist  in  this  action, 
mentioned  in  the  foregoing  interlocutor,  repels  the  said  objec- 
tion." 

First  Division. — Lord  Ordinary,  Corehouse.— ^c/.  Graham 
Bell;  James  Martin,  S.S.C.,  Agent— ^//.  Brodie;  R.  Welsh, 
S.S.C.,  Agent — [G.I).'\ 

27/A  Februartf  1833. 

No.  226. — Andrew  Buchanan,  Petitioner* 

Process — Curator  Bonis. 

This  was  a  petition  for  the  appointment  of  a  cura'^ 
tor  bonis. 

Lord  President  remarked,  that  the  prayer  was  general,  to  ap- 
point such  person  to  the  office  as  this  Court  thought  proper. 
This  prayer  must  be  amended,  as  the  name  of  the  party  sug- 
gested was  one  of  the  things  which  required  to  be  intimated. 

Ordered  accordingly. 

First  Division. — Act.  Dennistoun ;  Dundas  and  Jameson, 
W.S.,  Agents — Mr  Bell,  Clerk.— [G.D.] 

27th  February  1833. 

No.  227. — The  Trustees  of  the  late  Robert  Vans 
Agnew,  Pursuers^  v.  Mrs  Frances  Dunlop  or 
Agnew  &  Others,  Defenders, 

Trust — Warrandice — Sale — Repetition — Trustees  having  sold 
under  warrandice  /rom  their  fads  and  deeds^  and  received  the 
price  of  lands,  which  were  afterwards  evicted  from  the  purchasers 
— Held,  that  the  purchasers,  in  a  question  with  the  creditors  of  the 
truster,  have  a  preferable  claim  to  the  balance  of  the  price  re- 

•  maining  in  the  hands  of  the  trustees. 

The  estates  of  Sheuchan  aud  Bambarroch,  in  the 
county  of  Wigtown,  are  strictly  entailed.  The  late 
Robert  Vans  Agnew,  while  heir  of  entail  in  posses- 
sion, obtained  an  Act  of  Parliament  for  selling  judi- 
cially a  part  of  that  entailed  estate,  for  payment  of 
certain  alleged  debts.  Under  an  action,  bearing  to 
hare  proceeded  upon  that  Statute,  several  portions  of 
the  entailed  estate  were  judicially  sold  in  1793.  One 
of  these  sales,  which  has  given  rise  to  the  present 
question,  was  made  nominally  to  the  late  Mr  David 
Balfour,  W.8.,  but  truly  to  Mr  Robert  Vans  Agnew 
himself,  for  whom  Mr  Balfour  acted  as  agent:  ibat 
part  of  the  subjects  was  accordingly  conveyed  by  Mr 
Balfour,  with  consent  of  his  constituent,  Mr  R.  Vans 
Agnew,  to  certain  trustees  named  by  Mr  Agnew, 
This  sale,  after  having  been  acted  on  for  a  number  of 
years,  was  finally  reduced  by  judgment  of  the  House 
of  Lords  in  1822,  at  the  instance  of  John  Vans  Ag- 
new, the  heir  of  entail  in  possession,  as  having  been 
made  in  contravention  of  the  entail.  But  before  this 
was  ascertained,  the  following  proceedings  had  taken 
place: — in  January  179i,  Mr  Balfour,  aud  his  consti- 


tuent Mr  Robert  Vans  Agnew,  executed  a  trust-deed, 
conveying  the  lands  purchased  by  Mr  Balfour  for  be- 
hoof of  Robert  Vans  Agnew,  in  trust  for  the  wife 
and  children  of  the  latter,  partly  in  terms  of,  and 
partly  in  addition  to  the  provisions  in  his  marriage- 
contract,  with  an  eventual  right  in  favour  of  himself. 
The  trustees,  in  virtue  of  the  powers  conferred  on 
them  by  the  trust-deed,  sold  the  lands  in  lots  to  Alex- 
ander M<Nei1,  and  various  other  purchasers,  and  re- 
ceived the  prices,  amounting  in  whole  to  £12,280.  In 
the  articles  of  roup  it  was  provided,  that  the  trustees, 
on  receiving  the  prices,  should  grant  dispositions,  con- 
taining, inter  alioy 

"  clause  of  warrandice  frona  the  facts  and  deeds  of  the  said 
trustees,  with  an  assignation  to  the  clause  of  absolute  warran- 
dice in  the  said  trust-disposition.*' 

In  some  of  the  dispositions,  accordingly,  the  clause 
of  absolute  warrandice  was  assigned  to  the  purchasers 
in  this  manner.  But,  in  general,  the  truster,  Kf  r  Robert 
Vans  Agnew  himself,  was  a  party  to  the  conveyance, 
and  the  purchasers  received  warrandice  in  the  follow- 
ing terms : — 

**  Which  lands  and  others  above  disponed,  with  these  presents 
and  infeftroents  to  follow  hereon,  are  herebv  warranted  to  the 
said  A.  B.  and  bis  foresaids,  to  be  free  of  all  burdeua  and  incum- 
brances, and  grounds  of  eviction,  by  us,  the  said  trustees,  from 
our  own  facts  and  deeds  only,  and  by  me,  the  said  Robert  Vans 
Agnew,  Esq.,  at  all  hands  and  against  all  deadly  as  law  will.** 

Robert  Vans  A  mew  died  in  1809,  at  which  time 
the  balance  of  funds  in  the  hands  of  his  trustees  con- 
sisted entirely  of  part  of  the  prices  of  the  lands  sold  by 
them,  as  above  mentioned.  In  May  1824,  the  trustees 
raised  an  action  of  multiplepoinding,  to  have  it  decided 
who  had  right  to  this  balance,  whioh  was  claimed  by 
the  creditors  and  representatives  of  Robert  Vans  Ag- 
newy  and  by  the  purchasers  from  whom  the  lands 
had  been  evicted.  The  purchasers,  besides  claim- 
ing the  fund  in  virtue  of  certain  steps  of  diligence, 
pleaded — The  subjects  purchased  by  the  claimants  or 
their  authors  having  been  evicted  from  them  on  the 
ground  of  the  sellers  having  no  power  to  sell,  that 
part  of  the  price  which  Is  extant,  and  distinguishable 
in  the  hands  of  the  sellers,  and  forms  the  fund  in  medioy 
ought  to  be  restored  by  the  sellers  to  the  claimants, 
and  they  are  preferable  upon  it  to  either  the  repre- 
sentatives, assignees,  or  creditors  of  Robert  vans 
Agnew.  The  creditors  pleaded — Even  upon  the  as- 
sumption that  the  fund  in  medio  is  composed,  in  whole 
or  in  part,  of  the  prices  of  the  subjects  evicted  from 
Alexander  M'Neii  and  others,  or  their  allied  ances- 
tors, this  gives  these  parties  no  preferable  claim  upon 
the  fund,  either  for  the  prices  in  question,  or  for  the 
damage  said  to  be  consequent  upon  the  eviction  of  the 
subjects,  in  respect  that,  by  the  mere  fact  of  payment, 
the  prices  of  the  lands  merged  in  the  general  trui»t 
funds  of  Robert  Vans  Agnew,  and,  therefore,  fall  now 
to  be  distributed  generally  among  his  creditors. 

On  15th  December  1832,  the  Lord  Ordinary  (Ful- 
lerton)  pronounced  the  following  intertocntor : — 

'*  Ha\'ing  con^dered  the  revised  cases  for  the  parties,  and 
whole  process,  Finds,  that  the  raisers  of  the  multiplepoinding 
are  the  trustees  appointed  by  the  late  Robert  Vans  Agnew  in  a 
trust-deed,  creating  interests  distinct  from  his  own,  and  in  favour 
of  bis  wife  and  cbildr(*n,  partly  in  terms  of,  and  partly  in  addi- 
tion to  the  provisions  in  his  luarriage-contract :  Kinds,  that  the 
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tniit4eed  vwtecl  ceftain  lands  in  these  trustees,  with  powers  of 
sale,  and  that  these  lands  were  sold  by  the  trustees  to  the  daim- 
anu,  Alexander  M'Neil  and  others:  Finds,  that  the  fund  in 
meJio  consists  of  the  prices  of  the  lands  so  sold,  or  of  property 
in  which  part  of  these  prices  has  been  invested  by  the  trustees : 
Finds,  that  the  lands  have  been  evicted  from  the  said  claimants, 
Messrs  Alexander  M'Neil  and  others,  and  that  though,  by  the 
terms  of  die  sale,  the  trustees  were  personally  bound  only  in  war* 
randiee  from  fact  and  deed,  the  said  claimants  have,  in  virtue  of 
the  warrandiee  legally  implied  in  such  transactions,  a  valid  claim 
for  the  consequences  of  the  eviction  against  the  trust-estate,  re« 
maining  extant  and  unappropriated  in  the  hands  of  the  trustees : 
Finds,  that  the  claims  of  Lord  Galloway,  James  Alexander 
Stewart  M*Ken2ie,  Esquire,  and  Mrs  Ann  Robertson,  being 
rlsims  not  immediiitely  against  the  trust-estate,  but  against 
Robert  Vans  Agnew  or  his  representatives,  cannot,  in  these  cir« 
cumstaooes,  eflectually  enter  into  competition  with  those  of 
Alexander  M*Neil  and  others,  founded  on  the  eviction  of  the 
lands  sold  to  them  by  the  trustees :  Therefore  ranks  and  prefers 
the  said  Alexander  M'Neil  and  others,  primo  ioeo,  on  the  fund 
in  medio,  for  their  claims  legally  arising  to  them  from  the  said 
eviction,  and  deeems :  And  appoints  the  case  to  be  enrolled,  that 
parties  may  be  heard  on  the  mode  of  ascertaining  the  amount  of 
said  claims:  And,  in  the  mean  time,  supersedes  farther  con- 
sideration of  the  claims  of  the  other  competitors.** 

The  creditors  reel  aimed : 

Lord  Balgray, — I  think  the  interlocutor  is  founded  on  the 
plainest  principles  of  justice.  The  trustees  were  vested  in  the 
estate  with  a  power  of  sale.  It  is  admitted  that  the  price  is  in 
their  pockets.  Then  there  is  warrandiee  from  fact  aad  deed, 
and  the  warrandice  implied  in  all  such  transactions.  I  think  that 
the  trustees,  so  far  as  they  can,  are  bound  to  restore  things  to 
their  original  state.  This  view  is  consistent  both  with  law  and 
common  sense.  There  are  funds  in  their  hands,  and  it  is  their 
duty  to  restore  them. 

Lord  Craigie. — I  am  entirely  of  the  same  opinion,  only  I  carry 
it  a  little  farther.  I  think  the  trustees  are  bound  to  call  back 
any  funds  with  which  they  have  parted,  and  which  can  be  re- 
covered.    This  was  decided  in  the  case  of  Sir  C  Grant  in  1792. 

Lord  Pretideni, — Suppose  that  trustees  make  sales,  and  the 
price  is  paid,  but,  before  the  disposition  is  granted,  it  is  found 
that  they  cannot  give  a  good  title,  would  the  other  creditors  be 
entitled  to  come  in  and  take  the  price,  to  the  prejudice  of  the 
purchasers?     I  think  the  interlocutor  is  right. 

Lord  Gillies  sgreed.  The  trustees  are  the  contracting  parties, 
and  the  debtors  to  the  purchasers.  While  there  are  trust-funds 
in  the  hands  of  the  trustees,  are  they  not  liable  to  implement 
their  obligations  qua  trustees  ?  If  they  had  no  funds,  it  might 
be  a  dilTerent  matter. 

The  Coart  adhered. 

First  Division. — Lord  Ordinary,  Futlerton. — For  Creditors, 
Dean  of  Faculty  (  Hope),  and  Thomas  Maitland,  el  alii ;  James 
Annan  &  John  R.  Gracie,  W.S.,  Agents. — For  Purchasers, 
Skene  &  Marshall ;  Donaldson  &  Campbell*  W.S.»  Agents.— 
Sir  R.  Dundaa,  Clerk [G.  D,\ 

27 1 h  February  1833. 

No.  228. — William  Guthrie,  Pursuer^v,  William 
John  Munro,  &c.,  Defenders, 

Process^-Instance— -Citation— Misnomer— Signature — jf  met- 
senger  having  signed  a  documenlf  as  witnesst  in  such  a  way  that 
his  naanef  tekich  he  alleged  to  be  tiniversaUif  William  John  Mun^ 
ro,  might  very  reasonably  be  read  William  Munro, — having  been 
afterwards  called  and  cited  by  the  name  of  William  Munro,  in 
an  aeiion  nunnly  relating  to  the  matters  teferred  to  in'said  doeu" 
mentt  wkiek  was  quoted  in  the  summons  g  aud  hming  pleaded, 
in  defence,  that  there  was  no  proeeu  against  him,  in  respect 
he  had  been  cited  as  William  Munro,  while  his  true  name,  by 
fehich  he  was  always  known,  was  WWiam  John  Munro — Held, 
that  as  the  manner  of  his  signature  might  have  reasonably  mis- 
led  the  pursuer,  and  as  he  admitted  that  he  received  the  citation, 
and  was  the  peaiy  m/eant^  the  obfecthn  Must,  in  the  ctrcumstances, 
berepeUed- 


Gotbrie  brought  an  action  of  damages  and  reduc- 
tion against  James  Beveridge,  Muoro  and  others. 
Monro,  a  messenger-at-arms,  gave  in  defences,  stat- 
ing, inter  alia,  that  his  name  was  William  John  Mun* 
ro,  and  that  he  was  known  by  no  other  name ;  and 
that,  as  be  had  been  called  and  cited  by  the  name  of 
William  Munro,  there  was  no  process  against  him.  It 
appeared  that  Monro  had  signed,  as  witness,  a  docu- 
ment, on  which  the  action  was  partly  founded,  and 
which  was  quoted  in  the  summons, — vie.  a  report  of 
failure  to  execute  a  caption  by  Grant,  who  had  em- 
ployed Monro  to  assist  him.  And  it  was  alleged 
by  the  pursuer,  that  the  signature  there  was  merely 
*•  Wm.  Munro"  or  was  "  Wm.  J.  Munro,"  written 
in  such  a  way  that  one  ignorant  of  the  true  name 
could  not,  on  looking  at  it,  discorer  it  to  be  any  thing 
more  than  "  Wm,  Munro,"  with  a  dash  after  the  **  m. 
Lord  Moncreiff,  Ordinary,  verbally  reported  the  case 
to  the  Court,  stating  that  he  knew  of  no  case  exactly 
in  point,  (for  in  that  of  Fraxer,  there  was  a  mere 
transposition,  hv  writing  James  John  instead  of  John 
James.)  He  aaded,  however,  that  on  looking  into 
the  cases,  he  thought  that  wherever  there  was  a  sub- 
stantial error  in  the  Christian  name,  the  Court  could 
not  sustain  the  citation — so  that  the  objection  would 
be  good,  if  the  ordinary  subscription  was  William 
John ;  but  that  if  the  Court  were  to  go  on  the  spe- 
eialty  of  the  style  of  the  subscription  having  mis- 
led the  pursuer,  the  case  was  different.  At  advising, 
the  defender  pleaded — That  **  constat  de  persona" 
was  no  answer,  for  the  party  must  be  called  by  bis 
name ;  and  that  in  the  criminal  prosecution  against 
Ralph  Antony  IronsidO)  the  late  Lord  Meadowbank 
had  sustained  the  relevancy  of  a  similar  objection,  al- 
though, after  a  remit  as  to  the  fact,  the  man  could  not 
show  clearly  what  his  name  was.  The  pursuer  plead- 
ed— That  as  there  was  no  other  William  Munro,  a 
messenger-at-arms  (although  there  was  a  John  Mon- 
ro)— as  he  was  called  by  no  name  which  was  not  his— 
and  as  he  admitted  that  he  was  the  party  intended  in 
the  summons,  eonstabat  de  persona  which  was  all  that 
was  required :  That  in  a  similar  case,  of  Morton  v. 
Hunter,  regarding  a  sasine,  in  which  the  Christian 
name  of  the  Bailie  was  omitted,  the  Judges,  after  a 
consultation,  were  of  opinion  that  the  sasine  waa 
good  as  eonstabat  de  persona. 

The  Judges  having  inspected  the  document, 

The  Lord  Justice- Clerk  thought  that  the  letter  **  J.,*'  if  it  was 
that,  bad  the  strongest  possible  resemblance  to  a  mere  flourish 
in  the  signature.  If  the  defender  had  usually  written  '*  William 
John  Munro"  at  length,  the  case  would  have  been  very  different. 
But  bow  could  it  excite  surprise  that  a  person  receiving  a  letter 
with  such  a  signature,  from  a  party  whose  name  was  otherwise 
unknown,  should  mistake  the  name  for  William  Munro  ?  The 
mistake  had  thus  very  probably  been  occasioned  by  the  defender 
himself.  The  decision  should  proceed  upon  the  special  circum- 
stances of  the  ease. 

Lord  Crin:;tetie  observed,  that  a  falsa  demonstratio  was  alleg- 
ed. In  the  forfeiture  of  Lord  Forbes  of  PitsUgo,  he  put  in  a 
claim  for  his  estate,  on  the  ground  that  he  had  been  forfeited  as 
Lord  Pitsligo.  The  Court  here  sustiuned  his  claim.  But  the 
House  of  Lords  reversed.  In  the  forfeiture  of  Lochiel,  too, 
he  was  forfeited  as  '*  younger  of  Lochiel,"  when  the  estate  was 
truly  his.     But  this  plea  also  was  repelled. 

Lord  Glenlee  thought  that  there  was  a  distinction  between  the 
case  in  which  the  party  did  not  answer,  and  that  where,  as  hersi  he 
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did.  Ahbongh  he  could  not  say  that,  even  in  the  latter  rase,  the 
party  might  not  object  to  the  citation,  the  ground  would  require 
to  be  a  much  stronger  one  than  this.  If  the  messenger  had 
asked  him,  **  Are  you  Wm.  Alunro  ?"  and  he  had  said,  **  Yes,** 
cuuld  he  be  heard  to  say  **  no"  in  the  cause  ?  Now,  here  the 
pursuer  had  taken  the  defender*s  own  hand-writing  for  his 
guide.  And  according  to  any  reasonable  reading,  it  was  William 
Munro. 

Lord  Metutowbank  had  some  difficulty,  for  there  was  no  desig- 
nation.— nothing  but  the  signature.  But  Lord  Glenlee  had  put  it 
upon  the  ground  which  he  approved  of.  If  a  party  would  not 
write  legibly,  be  could  not  complain  of  the  mistake. 

**  The  Lord  C)rdinary  having  considered  the  summons,  and 
preliminary  defence  of  '  no  process,*  and  heard  parties  thereon, 
and  having  advised  with  the  Lords  of  the  Second  Division  of  the 
Court,  In  respect  that  it  appears  from  the  writing  referred  to, 
and  produced,  that  the  manner  in  which  the  name  subscribed 
thereto  is  written,  and  which  is  admitted  to  be  the  subscription 
of  the  party,  William  John  Munro,  appearing  as  defender,  might 
reasonably  lead  the  pursuer  to  believe  that  his  name  was  simply 
William  Munro :  And  farther,  in  respect  that  it  is  admitted 
that  the  said  defender  appearing,  is  truly  the  person  who  was 
engaged  in  the  transactions  to  which  this  action  relates,  and  that 
he  received  the  citation.  Repels  the  said  preliminary  defence; 
and  of  consent  of  the  pursuer,  appoints  him  to  give  in  a  conde- 
scendence in  terms  of  the  Act  of  Sederunt  this  evening ;  and 
the  defender  Beveridge,  to  give  in  answers  thereto  by  the  first 
box-day,  and  the  other  defenders  to  put  in  answers  by  the  second 
box-day  in  the  ensuing  vacation.*' 

Second  Division. — Lord  Ordinair  (Reporter),  Moncreiff.— 
Jlct,  Shaw. — Alt,  Solicitor.  General  (Corkbum),  Maitland.— 
Charles  Fisher,  S.S.C.,  and  Greig  &  Morton,  W.S.,  Agents. 

21th  February  1833. 
No.  229. — Nairne,  Punuery  v.  Smith,  Defender, 

Process — Proof— Commissary*- Commission  to  take  Deposition 
— Competency— /n  an  action  of  divorce,  where  a  proof  wat  al' 
lowed  i  a  wtiness  residing  at  a  distance  being  unable,  Jrom  sichusSf 
to  come  to  Edinburgh  for  examination  bjf  the  Commissaries  ; — 
the  Court  authorixed  the  Lord  Ordinary  to  remit  to  the  Judge 
Ordinary  to  take  his  deposition,  to  lie  in  retentis,  reserving  all 
objections  thereto. 

In  tliig  action  for  dirorre,  23d  February  1833,  Dun- 
can McNeill  appeared  for  the  pursuer,  and  stated,  That 
by  the  interlocutor  of  23d  January  last,  the  pursuer  bad 
been  allowed  a  proof,  and  obtained  diligence  afi^inst  wit- 
nesses and  havers,  and  a  remit  to  the  Commissaries  to 
take  the  proof:  That  she  had  accordingly  extracted 
the  diligence,  in  order  to  proving,  but  In  consequence 
of  the  ill  health  of  the  Rev.  Dr  McLean  of  Glasgow, 
as  certified  under  the  hand  of  his  medical  attendant, 
that  gentleman  was  unable  to  come  to  Edinburgh  for 
exammation  by  the  Commissaries,  under  the  remit, 
and  the  pursuer  ran  the  risk  of  losing  Dr  M'Lean's 
evidence,  unless  either  one  or  other  of  the  Commis- 
saries should  travel  to  Glasgow  in  order  to  take  Dr 
M*Lean*s  oath  and  deposition  there,  or  commission 
were  granted  to  the  Judge  Ordinary  at  Glasgow,  or 
Mr  Reddie,  towu-clerk  of  Glasgow,  or  some  other 
fit  person,  to  take  his  oath  and  deposition :  That  the 
pursner  was  willing  to  defray  the  travelling  charges  of 
one  of  the  Commissaries  for  the  above  purpose ;  and 
in  the  event  of  them  still  declining  to  travel  to  Glas- 
gow to  execute  the  remit  there,  she  craved  commission 
to  the  Judge  Ordinary,  Mr  Reddie,  or  some  other  fit 
person,  to  take  Dr  M'Lean*s  oath  and  deposition  ac- 
cordingly. 

The  Lord  Ordinary  reported  the  points  verbally  to 


the  Second  Division,  26th  Febmafy  1833.  It  was 
also  stated,  that  one  of  the  Commissaries  wAs  willing 
to  go  to  Glasgow.     At  advising. 

Lord  Mendowbank  stated,  that  according  to  the  words  of  the 
Act,  the  Commissary  Court  of  Edinburgh  was  to  take  the  proof. 
Here  a  witness  was  ill  in  Glasgow,  and  could  not  come  to  Edin- 
burgh to  be  examined.  Now  the  question  was  simply  this  :  Was 
there  any  power  under  the  Act,  by  which  the  Commissaries,  or 
any  of  their  number,  could  be  compelled  to  go  to  Cvla.«gow  to 
take  this  prooi  ?  He  did  not  think  that  there  was.  It  had  al- 
ready  been  decided  that  the  Commissaries  had  no  power  to  dele- 
gate their  authority,  by  granting  commission  to  others  to  take 
proofs.  The  Act  was  defective.  But  there  was  no  help  for  it. 
There  could  be  no  complaint  against  the  Commissariea.  Tbe 
Court  had  just  to  consider  what  they  could  do  in  the  matter. 

The  Lord  Justice-Clerk  entertained  great  doubts  on  tbe  point. 

The  Judges  of  the  other  Division  having  been  con- 
sulted, the  Court,  in  respect  of  there  being  no  provi- 
sion for  the  case  in  section  38  of  the  Statute,  and  of 
the  Court  of  Session  having  no  power  to  order  a 
Commissary  to  leave  Edinburgh,  authorised  the  Lord 
Ordinary  to  remit  to  the  Sheriff  of  Lanarkshire,  upon 
proper  medical  certificates,  if  not  upon  affidavit,  to 
take  the  deposition,  to  lie  in  relentis,  reserving  all  ob- 
jections to  It,  and  agreed  to  c^immnnicate  their  judg- 
ment to  the  other  Lords  Ordinary.     Accordingly, 


<« 


The  Lord  Ordinary  grants  commission  to  the  SberiflT  of 
Lanarkshire,  or  Depute,  to  take  the  deposition  of  Dr  M*Lean,  on 
there  being  produced  certificates  by  two  medical  practitioners, 
on  soul  and  conscience,  that  Dr  M'Lean  is  unable  to  travel  to 
Edinburgh,  the  deposition  to  lie  in  retentis^  reserving  all  objec- 
tions thereto.'* 

Second  Division. — Lord  Ordinary  (Reporter),  Mackenzie.^ 
Jet.  D.  M'Neill. — Alt,  Eutherfurd Thomas  Thorbum,  Agent. 

-IT.  C]         

27 ih  February  1833. 

No.  230.— Mrs  Elizab&tii  U Alston  or  Allisok, 
Pursuer^  v.  John  Row  at.  Defender, 

Process — Proof— Witness  —  Admissibility —  Interest  — A  wit- 
ness  adduced  by  the  pursuer  in  a  reduction  of  a  settlement^ 
on  an  (dtfection  to  the  subscription^  and  on  the  head  of  deathbed 
(if  which  the  latter  ground  alone  was  seriously  urged  J,  kanug 
been  examined  in  initialibus,  declared  that  he  had,  by  his  agmtf 
intimated  in  writing  to  the  defender  his  intention  to  challenge 
the  deed  himself,  and  reserved  his  right  to  enter  heir,  although  he 
did  not  at  the  time  obey  a  charge  to  enter  heir, — that  he  had 
brought  no  action,  antl  did  not  know  whether  any  step  hod  bem 
taken,  but  believed  that  he  had  not  been  served, — that  hie  mother  was 
third  cousin  of  the  deceased,  and  he  grandson  of  the  daughter  of  ike 
deceasetCs  ancestor,  a  writer  in  Glasgow,  whose  metrrieige  he  had 
not  yet  been  able  clearly  to  prove,  although  he  had  not  yet  made 
all  the  exertion  in  his  power  to  do  so,—Hhat  he  hatl  nothing  to  do 
with  the  present  case^^but  that,  although  he  had  not  made  up 
his  mind  to  do  it,  he  might  challenge  the  deed,  if  he  proved 
his  propinquity  and  pedigree, — and  that  he  certainlf  did  not 
withdraw  his  claim  as  heir'at-iaw,  and  had  not  renounced  it 
in  favour  of  the  pursuer,  but  considered  himweifa  nearer  heir~-^ 
Held,  on  advising  a  bill  of  exceptions,  that  he  was  inadmissible  as 
a  witness. 

The  pursuer,  as  one  of  the  heirs*portioners  of 
provision  and  of  line,  served  and  retonred  to  tbe  de- 
ceased John  Allan  of  Ellsrickle,  brought  against  tbe 
defender  a  reduction  of  a  settlement,  alleged  to  have 
been  executed  19th  August  1829  by  Allau,  in  favour 
of  the  latter,  on  the  ground  of  informality  in  the  sub- 
scription, and  also  on  that  of  deathbed.  Of  these,  tbe 
latter  ground  alone  was  seriously  insisted  in.     Lord 
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Afoncreiff  sent  the  ca«e  to  the  jnry  roll,  10th  Febru* 
ary  1 832.     And  the  following  issues  were  prepared  : — 

"  Whether  the  disposition  aiid  deed  of  settlement.  No.  7  of 
process,  dated  19th  Aiignst  1829,  soufirbt  to  be  reduced,  is  not 
the  deed  of  tbelnte  John  Allnn  of  Ellsrickle?**  <*  Whether  on  the 
mH  19th  day  of  August  1829,  the  date  of  the  said  deed,  the  said 
John  Allan  was  on  deathbed  ?*' 

The  case  came  on  for  trial,  18th  July  1832,  before 
the  Lord  Justice-Clerk  and  Lord  Mackenzie ;  when 
the  piirsner  proposed  to  addnee  as  to  both  issues,  Dr 
Robert  Buchanan,  a  surgeon  in  Dumbarton.  On 
being  examined  in  inilialibus  by  the  defender,  he 

"  declared,  that  Mr  John  Kennedy,  writer  in  Glasgow,  was  his 
atrcnt  in  December  1829.  and  that  he,  Dr  Buchanan,  as  heir^t- 
law.  d«»«»ired  the  said  John  Kennedy  to  intimate  by  letter,  to  Mr 
John  l>esHe,  the  agent  for  John  Rowat,  the  defender,  bis  inten- 
tion  to  challenge  the  Mid  deed ;  and  the  said  witness  read  the 
Mftid  letter  to  the  Court,  and  which  letter  is  in  the  terms  follow, 
ing.  vii. — •«  Glasgow, 2</  December  1829. — Deas  Sia,  lam  di- 
rected by  Dr  Buchanan  of  Dumbarton,  to  intimate  to  you,  as 
Silent  for   Mr   John   Rowat  of  Whiteshawgate,  that  bis  (Dr 
Riieh»nan*s)  not  obeying  the  charge  given  him  on  the  Sd  ult 
will   not   be  held  as  any  acquiescence  in  the  ▼alidtty  of  Mr 
RowHt*ft  title  as  dif^ponee  of  Mr  John  Allan,  which  title  he  ac- 
cordingly reserves  to  himselfto  challenge  and  set  aside,  as  well  as  to 
enter  heir  to  the  deceased  Mr  Allan,  when  he  shall  see  it  expedient 
to  ^ow.   I  am,  &c.  (  Signed )  John  Kennedy.**  Addressed  "  John 
Lesije.  Esq  **  And  being  cross  interrogated,  he  declared,  that  he 
could  not  say  whether  any  step  had  been  taken.  Some  inquiries  had 
been  made,  but  be  was  not  prosecuting  any  action  at  that  time, 
— there  was  then  no  pending  action.     The  late  Mr  Allan  was 
third  coa>in  S^  witness*  mother ;  he  is  grandson  of  a  Mrs  Mac- 
farisne.  daughter  of  John  Allan,  and  he  had  to  connect  himself 
with  this  John  Allan  through  bis  {grandmother.      That   John 
Allan  was  a  writer  in  Glasgow  in  1725, — that  a  difficulty  inprov- 
in?  hi«  marriage  occurred,  and  consequently  of  the  ligitimacy  of 
yin  Marfariane ;  that  he,  the  witness,  had  made  some  exertions 
to  clear  this  up,  but  certainly  not  all  that  could  be  made.    Some 
records  bad  been  searched,  and  an  advertisement  put  in  the  news- 
pipers  for  the  purpose  of  removing  this  difficulty — ^it  has  not  yet 
h<Yn  removed.     He  had  not  been  served  heir  he  supposed,  but 
he  W39  perfectly  ignorant  of  the  steps  necessary,— that  this  is  the 
ol><racle  not  yet  removed.     He  had  nothing  to  do  with  this  law- 
suit, nor  rontrihuted  to  it     But  if  he  proved  his  propinquity, 
and  proved  his  pedigree,  he  might  challenge  this  deed.     He  had 
not  made  np  his  mind,  and  had  not  mnde  any  inquiry  for  about 
a  year.     And  the  said  Dr  Robert  Buchanan  having  been  re- 
examined by  the  counsel  for  the  said  defender,  declared,  that  he 
certainly  did  not  withdraw  his  claim  as  heir-nt-law, — at  that  mo- 
ment he  considered  himself  a  nearer  heir  than  Allison  (the  pur- 
suer) or   Purdon  ( the  other  heir-portioner) :    He  bad  not  re- 
nounced his  claim  in  their  favour.'* 

On  this  the  defender  objected,  that  he  was  inad- 
niisiMble.  And  the  Court  sustained  the  objection. 
Tlie  defender  excepted  to  the  opinion,  and  acclined 
to  proceed  with  the  cause, — when  the  Jury  found  for 
the  defender.  The  hill  of  exceptions,  si^^ied  12th 
Deremher  1832,  came  before  ttie  Court,  January  1838. 

The  pursuer  pleaded,  inter  alia^ — That  Dr  Buchanan 
merely  thought  that  he  had  an  interest,  and  had  made 
no  averments  sufficient  to  establish  an  interest, — the 
Court  were  bound  to  tell  him  that  his  idea  of  interest 
wa*«  ill  founded ;  and  his  mere  belief  could  never  ex- 
clude him,  I5/,  Because  that  bolief,  however  positive, 
wa^  not  equivalent  to  proof  that  an  interest  existed. 
2c/,  Beci^use  there  was  no  proof  of  such  belief  or  aver- 
ment of  intereiit.  3^/,  Because,  even  if  his  belief  of 
interest  were  to  be  held  equivalent  to  an  actual  in- 
tereiit, what  was  alleged  did  not  amount  to  a  di:iiquali- 


fytng  interest.  4^/i,  Because  the  law  of  England 
clearly  lay  against  disqualification  by  mere  belief  of 
interest.  5/^,  Because  there  was  no  such  check  upon 
the  witness,  in  regard  to  impalpable  grounds  of  belief 
alleged  to  exist  in  his  mind,  as  there  was  where  actual 
interest  came  to  be  proved  in  Court,  by  evidence  of 
the  strength  of  which  the  Court,  and  not  the  witness, 
was  to  judge :  That  there  was  here  really  no  proof 
even  of  the  Doctor*s  belief;  for  he  neither  allegeo  that 
he  had  an  interest,  nor  that  he  was  heir,  or  had  grounds 
to  believe  himself  so ;  and  the  presumption  of  legiti- 
macy could  not  here  apply:  That  as  the  supposition 
of  collusion  must  be  thrown  aside,  Dr  Buchanan  could 
neither  profit  by  a  verdict  for,  nor  lose  by  a  verdict 
against  the  pursuer :  That  if  he  should  (as  he  must) 
reduce  the  pursuer's  service,  all  that  followed  upon  it 
fell  with  it :  That  the  verdict  was  strictly  res  inter 
alios  acia^  and  could  not  avail  him,  especially  if  (as 
might  be  assumed)  obtained  on  his  evidence,  or  pre- 
judice him,  if  given  against  a  usurper  of  his  rights,  as 
the  question  whether  a  deed  was  to  the  prejudice  of 
the  true  heir  could  not  be  finally  settled  with  a  false 
one. 

The  defender  pleaded,  inter  alia, — That  he  was  en* 
titled  to  suppose  the  case  of  a  witness  believing  him- 
self to  be  the  true  heir,  putting  forward  other  parties 
as  pursuers,  whom  he  knew  not  to  be  the  true  heirs, 
in  order  that  a  verdict  might  be  obtained  by  his 
testimonj :  That  the  verdict,  if  for  the  pursuer, 
and  the  judgment  applying  the  verdict,  would  conclu- 
sively fix  as  against  the  defender,  who  had  judicially 
admittinl  th^  character  of  the  pursuer  as  heir,  and 
through  him  against  all  others,  that  the  deed  was 
executed  on  deathbed:  That  at  any  rate,  the  ver- 
dict would  be  most  serviceable  to  Dr  Buchanan  in 
any  future  proceedings,  just  as  a  criminal  verdict,  al- 
though not  res  judicata,  was  a  circumstance  of  evidence 
in  a  civil  prosecution :  That  although  the  verdict,  if 
for  the  defender,  would  be  conclusive  in  his  favour, 
in  all  questions  with  the  party  legally  presumed  at 
the  time  to  be  entitled  to  carry  on  the  reduction 
as  heir-at  law,<-^yet,  just  as  if  the  true  heir  had 
really  obtained  it,  and  a  nearer  heir  had  afterwards 
been  born,  it  could  not  be  binding  against  Dr  Bu- 
chanan, who  had  never  admitted  the  pursuer's  cha* 
racter  as  heir,  and  who  could  aver  mismanagement, 
or  any  other  ground,  against  the  pursuer  s  conduct  in 
the  case :  That  Dr  Buchanan  would,  by  the  verdict, 
however  it  went,  get  quit  of  one  of  the  two  parties 
between  him  and  the  estate,  and  could  not  be  pre- 
vented from  using  it,  by  the  mere  fact  that  he  had 
given  evidence  in  the  causo :  That  if  one  legatee  could 
not  be  a  witness  for  another,  still  less  could  a  nearer 
heir :  1'hat  Dr  Buchanan,  by  getting  the  deathbed 
deed  out  of  the  way,  could  compound  with  the  pur- 
suer: That  it  was  no  answer  to  the  objection  of  in- 
terest, that  the  interest  was  difficult  of  proof:  That 
belief  of  interest,  if  decided,  whether  well  or  ill  found- 
ed, H  factum  proprinm  or  not,  or  grounded  upon  re- 
cent and  clear,  or  ancient  and  doubtful  occurrences^ 
was  as  fatal  an  objection  as  interest  itself;  because  it 
gave  the  mind  of  the  witness  abias,^ — and  real  interest 
did  no  more ;  for  it  operated  as  an  objection,  only  be- 
cause it  would  bias  the  mind  of  the  witness ;  and  if 
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the  biaii  itielf  appeared,  the  Terr  fact  that  different 
eircomstancefi  operated  differently  on  different  minde 
was  a  reason  for  not  letting  the  grounds  of  the  bias 
enter  as  an  element,  under  the  law  of  Scotland,  which 
did  not,  like  the  law  of  England,  divest  the  witness  of 
belief,  and  make  the  Court  the  sole  judges  of  the  bias 
likely  to  be  produced. 
During  the  hearing, 

The  Lord  Chief  CommUrioner  woald  suppose,  hypotbeticslly, 
tlimc  the  deed  wis  reduced  by  the  pureaer,  and  that  Dr  Buchan- 
an afterwards  made  out  his  pedigree  as  the  real  heir-«t>law,  and 
proceeded  to  reduce  the  pursuer's  titles.  Then  he  should  desire 
to  have  the  following  question  argued,  viz. :  Would  Dr  Buchan- 
an have  nothiDg  more  to  do  than  to  set  aside  the  pursuer's  title, 
and  ent«*r  to  the  estate  ?  Or,  would  be  have  to  begin  tie  novo, 
and  reduce  the  deathbed  deed  ?  If  the  former,  he  should  call  bis 
interest  an  interest  in  the  cause.  If  the  hitter,  only^  an  inters 
est  in  the  question. 

At  advising, 

7:%e  Lord  jMliee-Cferk  observed,  that  it  was  unequivocally  ad<* 
mitted  b;  the  defender  on  the  record,  that  the  pursuer  was  served 
and  retoured  heir.portioner.     This  was  important,  because  none 
but  the  nearest  heir  or  heir-portioner  had  any  right  to  reduce  the 
deed  in  question.     The  action  was  raised  in  August  1830.     The 
trial  took  place  in  July  183t2.     Now,  look  at  the  evidence  of 
Dr  Buchanan  as  a  witness,  offered  by  the  pursuer  to  prove  the 
vital  fact  of  deathbed  (the  other  ground  of  reduction  having 
been  relinquished).     It  clearly  showed  that  his  reputation  in 
the  world  was  that  of  heir.     He  had  received  a  charge  to  enter 
heir.     He  made  an  unequivocal  statement,  that  he  thought  him- 
self heir.     No  doubt  he  declined  to  enter  when  charged,  from 
not  having  recovered  his  evidence.     But  he  did  not  renounce. 
He  reserved  his  right  to  enter  whenever  he  should  see  it  to  be 
expedient.     And  be  made  a  specific  averment  of  his  rdationsbip. 
He  admitted  chat  be  had  made  no  inquiry  for  about  a  year.     But 
he  stated  that  he  considered  himself  a  nearer  heir  than  Allison 
or  Purdon.     And  he  did  not  even  know  that  he  bad  been  served. 
All  this  made  this  case  very  different  from  those  in  which  there 
was  a  mere  belief  of  interest.     He  asserted  that  be  was  the  only 
person  entitled  to  bring  the  reduction.     The  facts  which  he  ad- 
mitted must  be  held  pro  veriiat$  out  of  his  own  mouth,  in  con- 
sidering bis  interest.     This  was  a  most  special  case.     It  raised 
the  objection  of  interest  as  one  tut  generic     He  had  seen  no 
case,  either  in  England  or  Scotland,  which  resembled  it,  when 
the  purpose  for  which  the  witness  was  offered,  and  the  nature  of 
bis  unrenounced  interest,  8ic  were  considered.     It  must  be  dis- 
posed of  entirely  according  to  the  law  of  Scotland,  which,  al- 
though illustrated  by  the  labours  of  the  Lord  Chief  Commis- 
sioner, bad  not  been  at  all  altered  on  this  branch  of  it  by  any 
decision  in  the  Jury  Court,  although  it  was  most  proper  to  refer 
to  the  law  of  England  as  illustrating  the  foundation  of  the 
principles  of  our  own  law.     Now  the  rule,  as  stated  in  Tait's 
Treatise,  was,  that  the  interest  in  the  issue  must  be  either  im- 
mediate and  direct,  or  necessarily  arising  by  plain  inference  in 
the  mind  of  the  witness.    Burn  made  the  same  statement,  al- 
though in  a  more  succint  form.     And  there  was  truly  no  dif- 
ference between  this  rule  and  the  law  of  England,  as  contained 
in  various  passages  of  Mr  Philips's  Treatise,  and  as  stated  by 
Sergeant  Peake,  5th  edit  p.  141.     Nay,  although  the  facts  of 
this  case  went  to  establish  much  more  than  a  mere  belief  of  in- 
terest, and  plainly  brought  Dr  Buchanan  into  the  situation  de- 
scribed by  Mr  Tait.  yet,  after  a  most  anxious  inquiry  into  the 
law  of  England  as  to  belief,  it  did  appear  to  him  to  be  this,  that 
if  the  belief  was  at  the  time  sincere  and  unavoidable,  it  would 
disqualify  the  Witness.     For  the  dictum  of  Lord  Stowell  was, 
that  while  a  party  who  merely  expected  to  share  in  the  bounty 
of  the  captors  of  a  vessel,  was  not  disqualified,  however  much 
his  evidence  might  be  subject  to  remark ;  yet,  if  he  thought  him- 
self, however  erroneously,  possessed  of  a  legal  interest  in  the 
vessel,  he  was  disqualified.     See  also  Leitch,  I.  SIS^  Crown 
Cases,  Newlands,  .     But  suppose  the  verdict  to  go  in  the 

pursuer's  favour :    The  deed  would  be  reduced,  ond  the  punuer 
woald  enter  to  possession.    Then  Dr  Buchanan,  on  recovering 


his  evidence,  would  move  forward.     But  whatever  difficolties 
might  arise  as  between  him  and  Allison,  quomodo  constat  that 
Rowat  could  interfere  at  all  ?     There  was  no  authority  to  show 
that  he  could.     The  record  would  meet  him  immediately.     And 
he  might  be  told,  **  You  have  admitted  that  Allison  was  the 
rightful  heir  and  pursuer,  and  between  you  and  ber,  as  parties, 
the  question  has  been  finally  determined."  Then  there  was  ano. 
tber  difficulty.     Suppose  that  Rovrat  did  come  forward.    It  was 
said, — *<  how  could  this  verdict  avail  Buchaian,  when  be  him- 
self was  a  witness  in  the  cause  ?"    But  it  must  be  remembered, 
that  if  Bochanan  was  admissible  as  a  witness,  his  giving  evi- 
dence could  place  him  in  no  worse  situation  than  any  other  wit- 
ness.    It  would  be  difficult  to  see  how  his  employment  as  a  wit- 
ness could  hinder  him  from  using  the  verdict.     But  supposing 
that  he  could  not  use  the  verdict — where  was  the  neces:iity  for 
his  using  it.     The  conjiection  of  Howat  with  the  estate  was 
supposed  to  have  been  already  annihilated ;  for  he  had  joined 
issue  with  one  whom  he  acknowledged  as  entitled  to  try  the 
case ;  and  the  deed,  which  was  his  only  connection  with  the 
estate,  had  been  set  aside.     Then,  would  not  Buchanan  be  en- 
titled, without  any  judicial  step,  to  settle  with  Allison  on  any 
terms  be  chose?     Where  was  there  any  legal  obstacle  to  this, 
especially  on  the  part  of  Rowat, — the  deed  being  set  aside  ?  On 
the  other  hand,  suppose  Allison  to  say,  "  you  must  reduce  my 
service."     Then  Dr  Buchanan  would  just  go  to  Rowat,  and  ar- 
range with  him  on  equally  beneficial  terms.    And  so  all  difficul- 
ties about  the  verdict  would  be  avoided.     Here  then  is  an  im- 
portant patrimonial  interest, — vii.,  the  right  and  capacity  to 
make  such  arrangements,  which  has  arisen  out  of  the  verdict  to 
Dr  Buchanan.     He  does  not  come  forward  at  all  in  his  own 
cause.     He  gives  the  pursuer  the  benefit  of  bis  evidence.    And 
thus  he  establishes  a  patrimonial  interest  in  himself.     Now,  all 
this  was  on  the  supposition  of  a  verdict  for  the  pursuer.     But, 
suppose  it  now  a  verdict  for  the  defender.     If  it  could  be  used 
against  the  witness,  the  objection  of  interest  was  as  strong  as  if 
for  him.    Buchanan  came  voluntarily  forward.    Rowat  was  left 
in  possession.  And  could  the  same  question  be  tried  over  again  by 
any  other  pursuer?     Certainly  not.     All  the  principles  and  au- 
thorities as  to  res  judicata  applied,  especially  those  so  lately  con- 
sidered in  the  case  of  Rutherford  v.  Nisbet's  trustees,  as  to  the 
estate  of  Dean.     And  in  addition  to  all  these  came  the  special 
consideration,  that  this  attempt  to  try  the  question  over  again 
was  made  by  a  witness  in  the  former  cause— a  person  who  must 
be  held  to  have  admitted  that  the  case  was  properly  tried  with 
the  former  pursuer — a  consideration  which  raised  one  of  the 
strongest  conceivable  personal  exceptions — inasmuch  as  the  wit- 
ness who  had  reserved  his  right  to  challenge  bad  come  forward, 
nevertheless,  and  knowingly  allowed  the  trial  with  a  wrong  par- 
ty to  proceed.     It  appeared  to  him,  therefore,  that  the  judgment 
rejecting  Dr  Buchanan's  testimony  was  legally  necessary.     For 
the   Court  were  bound  by  the  principle  laid  down  by   Lord 
Mansfield  in  the  case  of  Newlands,  "  That  Courts  do  not  sit 
to  weigh  what  degree  of  temptation  the  minds  of  men  were 
capable  of  resisting,  but  to  take  care  that  they  shall  not  be  ex- 
posed to  any  temptarion  whatever." 

Lotd  Chief  Qnnmiuioner, — My  Lord  Justice-Clerk,  I  have 
listened  with  all  attention  to  the  able  judgment  delivered  by  )rour 
Lordship,  and  with  all  the  anxiety  which  a  difference  of  opinion 
creates.  I  have  no  doubt  at  all,  that  if  Dr  Buchanan  had  been 
admitted,  and  examined  as  a  witness  in  the  cause,  that  it  would 
have  been  the  duty  of  the  presiding  Judge  at  the  trial,  owing  to 
Dr  Buchanan's  peculiar  situation,  to  have  called  the  mttentioa  of 
the  jury  very  strongly  to  consider  the  bias  which  that  situation 
was  calculated  to  produce  on  his  mind,  and  consequently  on  his 
evidence.  His  situation  has  been  most  correctly  and  minutely 
stated  by  your  Lordship,  and  is  accurately  set  forth  in  the  bill  of 
exceptions,  which  contains  his  examination  m  imitimtibus.  It 
there  appears,  that  he  asserts  that  he  is  the  heir  of  the  estate  to 
which  the  pursuers  are  served  heirs,  if  he  can  make  out  a  link  in 
his  descent,  and  he  says,  that  he  does  not  abandon  his  intention 
of  establifthiiig  his  descent,  and  of  making  good  bis  title  to  the 
estate,  which  is  the  subject  of  the  present  reduction.  At  the 
trial,  Dr  Buchanan  was  called  by  the  pursuers  to  prove,  that  the 
dispone  r  of  the  estate  was  on  deathbed  when  the  deed  convey- 
ing it  to  the  present  defenders  was  executed.     His  admissibility 
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ro  be  a  witiwM,  as  being  intemted,  was  objected  to  by  the  de- 
fenders'  couotei,  and  your  Lordship  and  Lord  Mackenzie  were 
of  opinion  at  the  trial  that  he  was  interested,  snd  therefore  in- 
admissible.    Your  Lordship  is  aware  that  I  do  not  concur  in 
that  opinion  ;  and  I  nhall  now  proceed  to  state  the  grounds  on 
which  I  think  the  witness  is  admissible.     But  I  must  first  ob- 
uTTtf  rhst  it  is  matter  of  great  satisfaction  to  me  to  find  that  an 
observation,  made  at  the  Bar  bv  the  Dean  of  Faculty,  is  sanc- 
tioned by  your  Lordship,  namely,  that  the  law  of  Scotland,  in 
respect  to  eridence,  has  not  been  infHnged  in  any  one  instance, 
during  the  administration  of  justice  in  the  Jury  Court.     It  was 
my  anxious  desire,  while  I  presided  in  that  Court,  to  adhere 
strictly  to  the  peculiar  principles  of  the  law  of  Scotland ;  and  if 
I  could  discover,  on  the  present  occasion,  a  rule  or  dogma  of 
that  law  regulating  the  present  case,  and  contrary  to  the  opinion 
which  I  entertain  on  the  competency  of  witnesses,  I  would  adopt 
that  rule  without  saying  another  word.     But  I  have  not  been 
able  to  discorer  any  such  rule  in  the  institutional  writers,  nor  in 
any  decided  case,  to  exclude  a  witness  standing  in  the  ntuation 
of  Dr  Buchanan.     His  exclusion,  therefore,  must  rest  upon  his 
baving  such  legal  interest  as  would  create  incompetency.    Before 
1  enter  upon  the  particulsr  question  of  interest,  I  shall  observe 
on  two  preliminary  points :   The  Jlrtt  is,  Whether  a  witness 
havinj^  an  opinion  or  belief  that  he  has  an  interest,  renders  him 
inadmiasible  ?     I  know  of  no  law  or  rule  in  Scotland  which 
establishes  this  as  a  ground  of  exclusion.     At  common  law  in 
Eitgriand,  it  certainly  goes  only  to  affect  the  credit  of  the  witness. 
It  would  be  a  very  dangerous  rule  to  act  upon,  as  it  would  put 
it  in  the  power  of  witnesses  to  withhold  or  to  give  their  testi- 
mony on  false  pretences.     Mr  Solicitor* General,  in  his  argu- 
ment at  the  Bar,  referred  to  an  opinion  of  Lord  Stowell,  in  the 
Admiralty  Court  of  England.     The  report  of  this  opinion  is 
annexed  in  a  note  to  another  judgment.     Nobodj  can  hold  Lord 
Stowell  in  higher  estimation  than  I  do ;  but  if  this  opinion  is  cor- 
rectly reported,  it  must  be  expounded  by  attending  to  what  is 
especially  mentioned  in  the  note.     His  Lordship  is  made  to 
say,  **  fn  tkeMe  Court t  the  practice  has  been  to  exclude  wit- 
nesses who  believe  they  have  an  interest  in  law  in  the  subject." 
Lord  Stowell,  by  saying,  "  in  ihne  Courts  the  practice  has  been 
to  exclude,"  must  be  held  to  confine  the  practice  to  the  Admi- 
ralty and  Consistortal  Courts,  in  which  he  presided ;  and  that 
be  announced  a  rule  as  established  in,  and  peculiar  to  these 
Courts  in  which  he  presided,  (in  the  same  manner  as  relatives 
and  agents,  and  persons  giving  partial  counsel  in  the  cause, 
are  disqualified  by  the  law  of  Scotland  from  being  witnesses,) 
and  that  he  did  not  mean  to  lay  it  down  as  a  general  rule 
received  in  the  Courts  of  the  common  law  of  England.  There 
no  such  rule  prevails.     On  this  observation  I  rely  with  con- 
fidence, as  confirmed  by  a  full  consideration  of  a  case  ( Bent  v. 
Baker,)  decided  in  the  Court  of  King's  Bench  in  England,  upon 
s  bill  of  exceptions  to  an  opinion  of  Lord  Loughborough,  in  re- 
spect to  the  admissibility  of  underwriters  to  a  policy  to  be  witnes- 
ses in  sn  action  on  the  policy.     It  had  been  the  practice  at 
Kiu  Priui  to  reject  underwriters  as  witnesses ;  and  the  rule  had 
found  a  place  in  Mr  Justice  BuUer's  book  on  the  law  of  iVtii 
Priut,     Lord  Loughborough  acted  upon  this  practice,  but  the 
Court  of  King's  Bench,  after  solemn  argument  (Lord  Ken- 
yon  and  Mr  Justice  Buller,  and  Mr  Justice  Orose,  being  the 
Judges),  decided  that  the  underwriter  waa  an  admissible  wit- 
ness ;  and  after  fall  consideration,  whether  it  should  have  been 
taken  to  the  Exchequer  Chamber  by  writ  of  error,  that  judg- 
ment waa  never  carried  further.     Now,  before  this  judgment 
was  pTonoanced,  which  now  regulates  this  point  universally, 
the  nnderwriter  must  have  said,  honestly  and  fairly,  that  he 
considered  himself  as  having  an  interest  in  the  subject,  in  point 
of  law ;  and  yet  this  did  not  exclude  his  testimony.     The  rule 
of  Lord  Stowel,  therefore,  must  be  confined  to  his  own  Courts, 
and  not  extended  to  the  Courts  of  Common  Law ;  and  here, 
if  the  law  of  England  is  to  be  resorted  to  (and  both  sides  of 
the  Bar  ha^e  done  so),  we  must  act  according  to  Uie  analogy 
of  the  oomRHNi  l«w,  and  the  sound  leaaon  by  which  this  ques- 
tion ts  tiiere  governed^     I  come  now  to  the  jccond  preliminary 
qoestion.  That  Dr  Bachsaan  haa  an  iatereat,  because  bis  tes- 
timony  ma/  |Mit  bim  in  a  situation  which  will  enable  him  to 
compound  or  audce  «  beneficial  arrangement  for  himself,  if  with 


the  pursuer,  without  seeking  redress  in  a  Court  of  Justice. 
This  appears  to  have  been  the  ground  taken  by  the  two  learned 
Judges  at  the  trial  of  this  case,  and  is  what  principally  induced 
them  to  refuse  to  admit  the  witness.  They  supposed  that,  af- 
ter having  made  out  his  pedigree,  Dr  Buchanan  might  go  to  the 
pursuers,  and  show  tbem  his  proof,  get  them  to  surrender  the 
estate  without  a  suit,  that  be  might  give  them  a  consideration 
for  so  doing,  or  that  be  might  accept  of  a  consideration  from 
tbem,  for  abstaining  from  proceeding  to  reduce  the  right  which 
they  bad  obtained  by  his  evidence.  My  opinion  is,  that  this 
goes  very  strongly  to  the  witness's  credit,  but  that  it  is  not 
an  interest  to  exclude  bis  testimony.  First,  In  the  examina- 
tion, in  initialibut,  there  is  nothing  which  shows  the  tendency 
on  the  part  of  Dr  Buchanan  to  enter  into  such  a  transactit  n  ; 
and  it  is  nut  allowable  to  go  out  of  that  examination  in  order  to 
find  grounds  for  excluding  the  witness.  Stcondli/,  This  is  an 
objection  founded  on  conjecture;  and  I  do  not  consider  matters 
of  conjecture  to  be  a  ground  which  the  law  will  support  in  re- 
jccting  a  witness,  although  it  is  to  be  considered  as  a  reason  for 
deducting  from  his  credit.  Thirdly^  Witnesses  are  to  be  con- 
sidered as  honest  and  upright  dealers ;  and  it  is  not  to  be  pre- 
sumed that  they  have  dishonest  plans,  or  sinister  devices,  to  ob- 
tain advantages,  so  as  to  establish  an  interest  tbat  should  ex- 
clude them,  unless  it  sppears  from  their  examination  that  they 
have  such.  I  therefore  think  that  the  witness  ought  not  to  have 
been  rejected  on  an  assumption  of  his  compounding.  I  now 
come  to  the  principal  question, — that  is,  whether  Dr  Buchanan 
has  such  an  interest  as  tbc  law  supposes  to  disqualify  him  to  be 
a  witness?  In  this  part  of  the  case,  it  is  necessary  specially  to 
observe,  and  carefully  to  distinguish  between  inieresi  and  ittflw, 
ence.  Interest  which  the  law  renders  a  ground  of  exclusion,  and 
which  establishes  incompetency/, — and  injluence  which  affects 
credit.  It  is  most  important  to  attend  to  the  distinct  character 
of  interest  and  of  influence.  What  constitutes  interest  may  often 
be  difficult  to  make  out,  but  when  made  out,  it  is  fixed  in  its 
nature.  Ail  Judges  must  act  in  the  same  manner  respecting  it, 
and  reject  the  witness.  But  influence  is  of  a  flexible  nature ; — it 
differs  according  to  the  character  of  the  mind  that  contemplates 
it,  and  produces  different  impressions  on  different  understand- 
ings. One  Judge  may  consider  tbat  a  certain  influence  should 
exclude  a  witness,  another  that  it  should  go  only  to  his  credit. 
It  is  of  the  highest  importance,  therefore,  to  preserve  snd  to 
attend  to  this  distinction.  The  question  here  is,  has  Dr  Bu- 
chanan a  legal  interest  which  should  deprive  the  pursuers  of  the 
benefit  of  his  testimony?  Lord  Stair,  in  his  Institutes,  has  de- 
fined what  constitutes  a  legal  interest:  he  says,  **  where  the  wit- 
ness is  to  gain  or  lose  by  the  event  of  the  cause  he  is  inJta- 
bile.**  There  has  been  no  improvement  upon,  or  any  sound 
variance  from  this  definition  by  any  subsequent  writer.  Can  Dr 
Buchanan  then  gain  or  lose  by  the  event  ot  this  cause  ?  Can  he, 
in  any  future  suit  brought  by  him,  give  the  verdict  in  this  cause 
in  evidence  in  his  favour?  Or  can  it  he  given  in  evidence 
against  him  ?  I  confine  myself  at  present  to  the  verdict.  I  shall 
afterwards  speak  of  the  judgment  to  be  founded  on  the  verdict, 
and  its  consequenses.  First,  Suppose  that,  on  Dr  Buchanan's 
evidence,  a  verdict  is  found  for  the  pursuers,  and  that  Dr  Bu- 
chanan (having  made  out  his  descent)  brings  an  action  as  heir-at- 
law  entitled  to  reduce  the  deathbed  deed,  the  verdict  could 
not  be  given  in  evidence  by  him  in  support  of  this  case.  lie 
must  in  any  suit  begin  de  novo,  and  prove  the  facts  that  are 
necessary  to  support  the  case;  and  he  cannot  gain  by  the  ver- 
dict if  he  cannot  produce  it  in  evidence  in  his  favour.  This 
woj  established  in  Bent  v.  Baker.  Secondly,  Suppose  the  ver- 
dict to  be  in  favour  of  the  defender,  could  it  be  used  against 
Dr  Buchanan  as  a  bar  to  his  supposed  future  action  ?  This 
raises  the  question  oC  res  judicata,  entered  into  by  your  Lordship 
so  fully.  This  view  of  the  case  supposes  that  exception  to  ap- 
ply to  a  witness,  as  a  bar  to  his  future  action.  But  a  witness 
does  not  act  voluntarily  in  coming  before  the  Court.  He  ap- 
pears there  by  virtue  of  the  process  of  the  law,  which  he  is  bound 
to  obey.  He  may  contumaciously  refuse  to  come,  but  that  is  a 
contempt ;  and  reasoning  cannot  be  founded  upon  it,  so  as  to  bring 
him  within  the  rules  of  being  barred  by  the  res  Judicata.  He  is 
not «  party,  but  a  witness,  which,  as  a  party,  he  could  not  be.  He 
cannot  possibly,  therefore,  be  affected  by  the  prGccedingt  between 
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the  pursuer  and  the  defender.     The  excepth  rei  judicata  I  con- 
sider to  apply  only  to  judgments  pronounced  in  causes  where  the 
right  and  proper  parlies  are  (according  to  the  common  expres- 
sion)  in  the  field.     An  heir  of  entail  for  the  time  is  the  right 
party,  but  here  there  is  no  entail.     If  Dr  Buchanan's  descent  is 
made  out  by  him,  the  pursuers  turn  out  to  be  usurpers.     Can  a 
cause  tried  by  a  usurper  bar  the  true  heir,  who  had  been  com. 
pelled,  by  regular  course  of  law,  to  be  a  witness  in  the  cause.     For 
these  reasons,  I  hold  that  res  judicata  cflnnot  apply ;  but  if  it  did, 
then  there  would  be  an  interest  in  the  witness,  as  there  would 
be  a  direct  inducement  for  hira  to  give  his  evidence,  so  as  to  se- 
cure against  the  effect  of  the  bar.     This  disposes  of  the  two 
suppositions — a  verdict  for  the  pursuer,  and  a  verdict  for  the  de- 
ffiifler.     My  opinion  is,  that  the  verdict  could  neither  be  used 
in  a  Court  as  evidence  for  or  against  Dr  Buchanan ;  and  unless 
it  ran  be  used  in  a  Court,  in  a  proceeding  in  a  cause,  extrajudicial 
reports  cannot  be  allowed  to  affect,  and  do  not  constitute  an 
interest  in  the  question.    I  come  now  to  the  part  of  the  case,  as 
to  which  I  have  had  the  most  difficulty.     I  drew  the  attention  of 
counsel  to  it  on  the  first  day  of  the  argument.   I  refer  to  the  effect 
of  the  judgment  which  would  arise  out  of  a  verdict  for  the  pur- 
8U(T,  setting  aside  the  deathbed  deed,  and  enabling  him  to  make 
out  his  titles,  and  complete  his  investigations  of  his  titles  to  the 
estate.     If  the  titles,  the  result  of  that  judgment,  can  be  reduced 
by  Dr  Buchanan  (when  he  estHblisheshimself  as  heir-at-law),  and 
he  can  make  good  his  right  to  the  estate,  without  beginning  anew 
to  reduce  the  deathbed  deed,   I  think  this  would  be  a  direct 
interest,  and  render  him  incompetent  as  a  witness.   It  would  enable 
him  to  gain  by  the  event  of  the  cause.     The  question  then  is, 
C^ui  he  reduce  the  pursuer's  titles  without  going  farther?     Or 
will  the  whole  proceeding  be  null,  and  Dr  Buchanan  be  obliged 
to  begin  df  novo  to  reduce  the  deathbed  deed  ?     On  the  first  sup- 
position, Dr  Buchanan  will  have  an  interest  which  wilt  disqualify 
him  as  a  witness.    On  the  second,  he  would  have  none;  because 
he  would  have  again  to  reduce  the  deathbed  deed,  and  he  cannot 
use  the  verdict  in  the  present  cause  as  evidence  for  him  in  bis 
reduction.      It  appears  to  me  that  the  course  would  be  this  • 
Dr  Buchanan,  in  making  out  his  descent,  would  have  to  serve 
himself  heir  to  the  granter  of  the  deathbed  deed,  and,  simul  et 
5t'm.7,  he  would  have  to  set  aside  the  service  of  the  present  pur- 
suers.    The  effect  of  this  would  be.  to  render  all  the  proceed- 
ings that  had  taken  place  at  their  instance  void.     The  deathbed 
deed  would  be  set  up  again,  and  he  must  set  it  aside  by  making 
out  a  case  in  evidence.     But  suppose  Dr  Buchanan  to  attempt 
tt  transaction  with  the  pursuers,  then  the  present  defender  (  Rowat), 
to  prevent  the  effect  of  that  transaction,  would  proceed  by  raising 
a  reduction  rednclirS,  to  set  aside  all  the  proceedings  in  this  pre- 
sent action  as  having  been  at  the  instance  of  a  wrong  party. 
Upon  the  whole,  therefore,  I  consider  that,  in  any  view  that  ctm 
be  taken  of  the  subject,  the  proceedings  in  this  cause  would  be 
entirely  set  aside,  so  that  Dr  Buchanan  would  have  to  begin  anew 
bis  action,  and  would  not  be  able  to  obtain  his  end  by  merely 
setting  aside  the  titles  obtained  by  the  present  pursuer  ;  and  as 
the  verdict  cannot  he  used  for  him,  there  is  no  legal  interest  to 
render  him  incompetent  as   a   witness,  though   bis   testimony 
would  be  subject  to  very  strong  observations  to  the  jury  as  to 
his  credit.     This  case,  in  sjtecie^  is  so  singular,  that  it  is  not  at 
all  likely  to  arise  again.     And  therefore,  (if  I  am  right)  it  is 
only  important  to  justice,  as  depriving  a    party  of  his  lawful 
witness.     But,  in  point  of  principle,  I  consider  it  to  be  a  ques- 
tion of  very  great  and  extensive  importance,  as  applicable  to 
branches  of  the  law,  in  which  the  principles  of  decision  are  the 
same  in  England  and  in  Scotland.     And  it  would  be  a  serious 
misfortune  if  the  two  parts  of  the  kingdom,  dispensing  the  same 
law,  were  to  be  governed  by  different  rules  of  evidence, — that  the 
Courts  of  the  one  country  were  to  admit  witnesses  which  the 
Courts  of  the  other  were  to  reject.     In  all  commercial  ques- 
tions— in  insurances  of  every  description,   the  laws  of  the  two 
countries  are  the  same.     In  cases  of  usury,  the  same  law  pre- 
Yiiils  in  the  two  countries.     It  has  been  solemnly  decided,  that 
the  Statute  of  Queen  Anne  respecting  usury,  extends  to  this 
cotintry.    I  feel  much  anxiety,  therefore,  that  the  principles  that 
regulated  the  determination  of  the  King's  Bench  in   England, 
in  the  case  of  Bent  i^.  Buker,  should  not  be  broken  in  upon,-^ 
namely,  tliat  a  ^vitness  is  not  jncumpctcnt,  unless  be  is  interest- 


ed ill  the  event  of  the  cause ;  and  that  be  ia  not  held  to  be  in- 
terested,  because  he  is  interested  in,  or  has  a  concern  in  the 
question.  Tliat  this  is  tu  be  tried  by  the  criterion  of  the  ver- 
diet  being  admissible  evidence  for  him  or  against  bim.  The 
distinction  between  competency  and  credit,  no  frequently  and  so 
perspicuously  inculcated  by  Lord  Mansfield,  should  be  acted 
upon  here.  His  doctrine  is  reported  in  Btirrowes,  m  a  queation 
of  usury.  What  he  there  propounded  was  the  doctrine  afterwards 
delivered  in  Bent  v.  Baker.  It  should  always  be  remembered, 
that  incompetency  rests  upon  interest,  which,  to  borrow  a  me. 
taphor.  it  a  fixed  luminary,  always  in  its  proper  station, — not 
like  influence,  giving  different  impreasions  to  different  minds. 
Upon  these  grounds,  my  opinion  is,  that  Dr  Buchanan  &boold 
have  been  admitted  as  a  wirnesa,  luid  therefore,  that  the  bill  of 
exceptions  should  Le  allowed. 

Lord  Gtenlee  regarded  a  witness  as  interested,  if  he  might  gain 
or  lose  by  the  issue.  If  by  a  verdict  and  judgment  the  defen- 
der were  ousted,  and  Buchanan  reduced  the  pursuer's  service  and 
obtained  declamtur,  the  next  step  would  be  a  removing  against 
the  pursuer.  Then,  what  became  of  the  defender.  He  must 
bring  a  process.  But  of  what  sort  ?  None  but  a  reduction  of 
the  decree  on  the  verdict.  And  what  good  grounds  could  be 
shown  for  that  ?  This  objection  would  meet  him  :  ^  Your  in- 
terest  is  excluded  by  a  final  decree.**  So,  in  the  first  instance,  Dr 
Buchanan  would  be  left  in  immediate  posaeasion  of  the  aubjecr. 
It  was  said  that  he  would  have  to  reduce  the  deathbed  deed  over 
again,  as  the  verdict  was  res  inter  alios  acta.  True,  it  was  res 
inter  aliot  acta.  But  the  pursuer  hud  got  into  posscKStun  by  vir- 
tue  of  it,  and  Buchanan,  on  showing  a  superior  title,  would  oust 
her.  He  did  not  need  to  show  that  she  had  no  title  at  all,  and 
therefore  that  the  verdict  and  decree  were  obtained  by  one  bav- 
ing  no  title.  For  the  fac*t  of  hia  having  established  a  better 
title  did  not  show  that  she  had  nonci.  He  thoi^t  the  case 
could  not  be  tried  over  again.  But  it  was  not  necesaury  to  con. 
aider  that  nice  question.  It  was  enough  to  judge  on  the  real 
and  present  state  of  matters.  And  this  seemed  to  be  the  re- 
sult of  the  inquiry,  what  Dr  Buchanan  could  gain  by  the  isj^ue? 
Then,  what  would  he  lose  ?  His  interest  to  depone  to  deatblied 
was  very  plain.  To  be  sure,  be  might  bring  a  (eduction  of  the 
verdict,  &c.  notwithstandmg.  But  the  first  atep  would  be  to 
take  his  oath  of  calumny.  He  did  not  say  whether  the  depo- 
sition of  Dr  Buchanan  could  be  quoted  against  him  or  not.  But 
how  would  it  look,  were  his  oath  of  calumny  taken  in  such  cir- 
cumstances? He  was  disposed  to  concur  with  the  chair.  There 
was  not  a  single  authority  for  an  opposite  doctrine.  The  pre- 
cise case  had  never  occurred.  But  there  were  none  in  which 
such  a  plea  of  interest  had  been  repelled.  He  thought  that  the 
witness  had  been  prepared  to  prove  on  both  issues.  A  gieat 
deal  had  been  said  as  to  the  issue  of  deathbed,  which  bad  no 
application  whatever  to  the  other  issue. 

ITie  Lord  Justice  Clerk  observed,  that  the  parties  were  ex. 
pressly  agreed  that  the  question  embraced  in  the  other  issue 
should  be  given  up. 

Lord  CringUtie  regarded  the  law,  in  the  abstract,  as  correctly 
laid  down  by  Lord  Stair  and  Mr  TaiL  But  it  must  be  kept  in 
mind,  that  the  interest  must  be  direct,  A  consequential  interest 
.—an  influence  or  a  belief,  would  not  warrant  the  rejection  of  a 
witness.  Nothing  was  more  variable  than  the  effect  produced 
by  belief  upon  differently  constituted  minds.  A  persuasion  which 
would  completely  sway  one  mind,  would  produce  no  bias  in 
another.  See  Hay,  January  1682,  when  objections  to  witness- 
es were  much  more  rigidly  urged  than  now.  Also  Flockhart, 
24th  February  1682,  and  Procurator- Fiscal  of  Edinburgh;  M. 
1 6,640.  The  law  of  Scotland  must  be  taken  as  the  rule,  al- 
though it  may  admit  of  illustration  from  that  of  England.  In 
the  days  of  Lord  Stair,  there  were  no  juries  in  Scotland.  But 
Mr  Philips  explained  the  dictum  of  Stair.  Now,  what  interest 
could  this  party  have  in  a  verdict  for  the  pursuer.  The  verdict 
would  only  transfer  the  property  from  one  person  to  another. 
It  left  him  just  as  far  from  it  as  ever.  What  did  bis  belief  that 
he  was  the  nearer  heir  matter?  Perhapa  he  might  have  thought 
that4t  would  be  more  advantageous  for  him  to  allow  .it  to  re- 
main in  tbe  hands  of  Rowat  until  be  should  claim  it  bim»elf. 
Then  as  to  compounding.  All  such  suppuMtiotia  clearly  fell 
under  consequential  interest.     But'  had  he  any  direct  iniere!»t  io 
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the  cnnse?  He  never  could  set  up  that  verdicC  He  must  first 
f:vt  himself  served — reduce  the  other  service,-— and  then  reduce 
the  action  (for  none  but  the  immediate  heir  could  reduce  a 
deathbed  deed).  And  was  Mr  Rowat  to  sit  with  his  hands 
arros<  all  the  while  ?  No.  He  would  bring  his  reduction  of  the 
verdict,  ajt  obtained  by  one  who  was  proved  to  have  been  not 
the  neure^t  heir.  How  could  Buchanan  use  a  verdict  which  he 
S4id  had  been  obtained  by  one  having  no  right?  And  supposing 
th.it  Rowat  would  not  relinquish,  how  could  Buchanan  avHil 
bifnseif  of  what  he  himself  bad  set  aside?  But  here  lay  the 
dificulty  of  the  case, — viz.,  on  the  question  whether  the  verdict 
c.>uld  be  used  against  Buchanan  ?  If  the  question  was  properly 
tried  by  one  having  right  to  try  it,  then,  as  in  the  case  of  Ruther- 
ford p.  Nisbet's  Trustees,  the  decision  was  wx  judicata.  But 
here  it  is  supposed  tiiat  the  proper  party  did  not  try  the  case. 
Now.  suppose  Dr  Buchanan  should  bring  his  action  of  reduction 
a:;-4inst  Rowat.  Rowat  would  plead  :  *'  You  homologated  the 
title  and  interest  of  Allison,  by  coming  forward  as  a  witness,  as 
if  he  was  the  real  heir^so  there  is  a  personal  objection  ngainst 
yc»ii."  On  this  ground,  he  thought  that  as  the  verdict  might  be 
U'vi'd  against  Buchanan,  he  should  be  rejected  as  a  witness. 

Lorrl  Meadou^uk — This,  my  Lords,  is  certainly  a  new  as 
well  as  an  important  question,  and  the  difference  of  opinion 
among  your  Lordships  proves  it  to  be  one  of  doubt  and  difficulty. 
But  ajfter  attending  to  the  long  and  able  argument  maintained  by 
the  parties. — bfier  going  over  the  authorities,  both  in  the  law  of 
En>cland  and  the  law  of  Scotland,  which  have  been  referred  to, — 
and  after  listening  with  the  most  scrupulous  attention  to  the 
clear  and  luminous  exposition  of  the  views  entertained  by  your 
Lrird^ihip,  the  presiding  Judge  on  the  trial,  as  well  as  considering 
the  notes  of  Lord  Mackenzie's  opinion.  Math  which,  through  your 
kindnes*i,  I  was  favoured,  the  judgment  which  I  have  arrived  at, 
coincides  with  that  delivered  in  a  manner  so  masterly  and  so 
judicial  by  the  l^rd  Chief  Commissioner.  It  would,  my  Lords, 
be  now,  after  what  your  Lordships  have  heard,  both  tedious 
and  most  useless,  anticiputed  as  they  have  been,  for  me  to  go 
through  the  different  grounds  of  my  opinion.  But  I  shall  state, 
as  »>bortly  as  I  can,  what  appears  sufficient  for  making  my  views 
upon  the  question  intelligible  to  your  Lordships  and  the  parties. 
Much,  my  Lords,  has  bei^n  said,  both  by  your  Lordships  and  by 
ciMinsel,  upon  the  principles,  in  point  of  law,  on  which  the  deci- 
sion of  this  case  is  supposed  to  rest  To  me,  however,  the^e 
seem  pUin  and  unambiguous — hardly  admitting  of  discussion  or 
of  doubt.  Firsts  I  conceive  it  to  be  unquestionable,  that  if  a 
party  can  either  gain  or  lose  by  the  issue  of  a  case,  in  the  trial 
of  which  he  is  cited  to  give  testimony,  his  evidence  is  clearly  in- 
»dmi>sible.  Nay,  I  will  go  farther  and  say,  that  if  he  believes 
he  has  a  legal  right  to  gain  by  the  result  or  the  contrary,  his  evi- 
dence must  be  excluded.  But  having  settled  these  propositions 
&«  int'ontravertible,  it  does  not,  with  all  deference,  appear  to  me 
that  the  present  case  can  be  thereby  held  to  be  determined,  as 
was  done  upon  the  trial.  In  this  case,  the  witness,  when  ex- 
amined in  itiiitalibus^  (and  that  is  the  only  evidence  to  which  we 
have  to  refer,)  depones,  that  if  he  could  establish  bis  propinquity, 
be  might  challenge  the  deed  under  reduction ;  that  be  conceives 
hiin!«elf  a  nearer  heir  than  the  pursuer ;  and  that  he  neither  htis 
withdrawn,  nor  means  to  withdraw  his  claim,  should  he  be  able 
to  establish  the  legitimacy  of  his  connection  with  the  deceased. 
Tile  proposed  witness  says  no  more.  Fie  does  not  say  he  has, 
or  believes  be  bas  an  interest  iu  the  issue  of  the  cause  in  which 
he  is  called  to  give  evidence.  That  matter  depends  entirely 
upon  whether,  in  point  of  law,  the  verdict  to  be  given  in  the 
trial  now  in  question  could  be  us(>d  cither  to  advance  or  to  injure 
hi5  interests,  in  prosecuting  the  chiim,  which  he  reserves  to  him. 
self,  in  a  certain  event,  the  right  of  afterwards  preferring.  After 
the  best  coiisideration  which  I  have  been  able  to  afford  to  the 
case,  it  does  not  appear  to  me,  that,  whichever  way  the  jury 
should  determine  this  cause,  the  interests  of  the  witness  could 
be  affected  either  one  way  or  the  other.  In  the Jirsi  place,  I  feel 
mpeif  obliged  to  dismiss  from  my  consideration  the  possible 
cttntingency,  that  if,  through  the  evidence  of  Dr  Buchanan,  the 
pur.Huer  should  obtain  a  verdict,  those,  parties  might  thereafter 
oitiT  into  a  private  and  separate  traneaction  for  sharing  lictwixt 
tlit-in  the  estate,  of  which  the  defender  would  by  that  verdict  be 
uecc>i»ari!y  dc^*rived.      Were  such  poisibiliiies  and  conjectures 


to  be  allowed  to  enter  into  such  discussions  as  the  present,  there 
is  no  witness  who  might  not  be  succesi^fully  objected  to,  and  the 
grounds  of  disqualitication  thence  arising  would  be  interminable. 
But  objections  of  that  kind  were  never,  in  so  far  as  I  know,  en- 
tertained  at  any  time  in  the  law  of  Scotland,  and  I  trust  that 
such  never  will  be  sustained.  I  must  therefore  lay  aside  alto* 
gether  the  objection  to  the  admissibility  of  Dr  Buchanan  as  a 
witness,  in  so  far  as  it  rests  upoti  the  possible  contingency,  that 
if.  through  his  testimony,  the  pursuers  oust  the  defender  from 
this  estate,  these  parties  may  enter  into  private  transactions  with 
each  other,  by  which  the  interests  of  the  defender  may  be  in- 
jured.  The  point  for  your  Lordships  to  consider  is,  Whether, 
supposing  the  pursuers  in  this  case  to  obtain  a  verdict,  and  to  oust 
the  defender  irom  the  heritable  estate,  to  take  infeftment  and 
assume  possession  of  it,  the  right  of  the  witness  would  be  thereby 
advanced  in  any  particular  whatsoever?  I  humbly  apprehend  it 
would  not ; — for  suppose  Dr  Buchanan  to  establish  the  legitimacy 
of  his  connection  with  the  granter  of  the  deed,  the  very  steps  by 
which  that  must  be  ascertained,  would  in  themselves  be  suf- 
ficient to  create  in  the  present  defender,  the  ousted  disponee 
under  the  reduced  deathbed  deed,  a  valid  and  effectual  in- 
terest to  set  aside,  through  the  means  of  an  action  of  re- 
duction, the  verdict  and  subsequent  decree  obtained  to  his  pre- 
judice, and  that  upon  the  ground,  that  his  antagonist  was  not 
the  true  heir-at-law  of  the  deceased,  by  whom  alone  his  right 
could  be  challenged.  For  your  Lordships  know  well,  that  it  is 
to  the  heir-at-law  alone,  and  to  no  other,  that  the  right  of  chal- 
lenge,  excapite  lecli,  is  competent;  and  if,  by  fraud  or  deceit,  that 
character  has  been  improperly  assumed,  all  proceedings  at  the 
suit  of  the  intruder  must  necessarily  be  entirely  inept.  In 
such  action,  too,  nt  the  suit  of  the  present  defender,  Dr  Bu- 
chanan could  not  make  appearance,  and  Rowat*s  claim,  as  against 
the  present  pursuer,  could  not  be  resisted.  Having  thus  gained 
possession,  Rowat  could  only  be  ousted  by  a  new  reduction,  et 
capUe  lectu  by  the  true  heir-at-law,  Dr  Buchanan,  who  could  in 
no  shape  found  on  the  verdict  obtained  on  proceedings  carried 
on  in  tbe  present  action.  This  I  take  to  be  clear  and  incontro- 
vertible, upon  those  principles  of  law  on  which  reductions  er 
capite  lecti  are  founded,  and  which,  as  I  have  already  said,  and 
your  Lordships  well  know  are  confined  exclusively  to  the  heir- 
at-law,  a  chui-acter  which  the  pursuer  in  this  action  roust  be 
held  to  have  falsrly  assumed,  as  soon  as  the  pedigree  of  Dr  Bu  • 
chanan  is  established,  and  under  which,  therefore,  he  had  no 
right  or  title  whatsoever  to  dispute  the  validity  of  the  deed  iu 
favour  of  the  defender.  But  your  Lordship  has  put  the  con- 
vene of  this  case,  and  supposed  that  the  verdict  may  be  in  fa- 
vour of  tbe  defender,  and  in  this  view  the  couclusiun  has  been 
arrived  at,  that  the  proceedings  would  operate  as  a  bar  to  any 
subsequent  challenge  by  Dr  buchanau,  from  his  having  been 
charged  to  enter  heir  to  the  deceuse<l,  and  then  submitted  to  be 
examined  as  a  witness  in  these  pre^ieut  proceedings ;  and  in  this 
opinion,  too,  I  understand  my  brother  Lord  Cringletic  concurs. 
It  does  not,  with  all  submission,  however,  appear  to  me  that  this 
vievv  of  the  matter  is  well  founded.  In  the  Jiru  place,  on  re- 
curring to  the  record,  we  find  it  clearly  set  foith,  that  the  pro- 
posed witness  had  not  recovered  evidence  to  enable  him  to  es- 
tablish his  propinquity,  and  so  to  obey  the  charge  to  enter  heir 
to  the  deceased.  Therefore,  bis  not  interfering  with  the  ser- 
vice of  the  present  pursuer  could  never  operate  to  his  detri- 
ment,  by  creating  a  personal  objection  to  his  afterwards  challeng- 
ing proceedings  carried  on,  either  against  this  defender  or  any 
one  else,  by  that  individual  in  his  assumed,  but  false  character  of 
heir-at-law  of  the  granter  of  the  deed.  Till  he  himself  recover- 
ed  evidence  of  his  own  title  to  that  character,  he  had  no  right 
whatsoever  to  interfere ;  and  when  no  such  right  existed,  honio- 
logation  must  be  out  of  the  question.  But,  if  Dr  Buchanan 
cannot  be  barred  from  his  right  of  challenge,  by  not  coming  for- 
ward as  the  true  heir,  when  he  could  not  substautiate  his  right  to 
that  character,  still  less  can  such  an  effect  be  produced  by  his 
giving  evidence  as  a  witness  in  a  cause  betwixt  the  false  heir 
and  the  defender.  A  witness  is  never  held  to  come  voluntarily 
into  the  box  to  give  evidence  ;  if  he  did  so,  he  would  be  deemed 
an  ultroneous  witness,  and  as  such  would  be  objectionable.  It 
is  the  law  which  compels  a  witness  to  give  his  testimony,  when 
he  cannot  show  good  cause  fur  refusing  to  afford  it.     In  this 
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pmrticular  case,  the  witness  baa  distinctly  stated  the  position  in 
which  be  stands.  He  teUs  you  fairly,  be  thinks  himself  the 
next  heir,  and  that  he  may  afterwaids  challenge  this  deed.  But 
as  to  his  giving  evidence  in  this  process  of  reduction,  be  says 
nothing,  and  be  volunteers  nothing.  His  obligation  to  do  so 
he  leaves  to  the  law,  and  if  by  law  it  is  adjudicated  that  he  is  a 
competent  witness,  then  by  law  be  is  compelled  to  be  a  witnes. 
In  such  circumstances,  it  seems  to  me  quite  out  of  the  question 
to  hold  that  the  mere  fact  of  his  giving  evidence  in  this  case, 
and  which  be  cannot  interrupt,  and  over  which  he  has  no  con* 
trul,  can  afterwards  bar  him  from  adopting,  as  the  true  heir-at* 
law,  when  he  has  recovered  evidence  of  bis  right  to  that  charac* 
ter,  any  stcp^  he  may  think  advisable,  with  reference  to  the 
subject  of  these  proceedings.  Being  of  opinion,  therefore,  that 
whether  the  verdict  shall  be  in  favour  of  the  defender  or  against 
him,  Dr  Buchanan's  interest  will  remain  unaffected,  I  think 
tiiat  this  bill  of  exceptions  ought  to  be  allowed. 

The  Lord  jMStice-Cierk  observed,  that  that  was  impossible. 
The  Judges  bad  already  delivered  their  opinions,  and  would  abide 
by  them.  If  it  tvas  deemed  of  importance  to  sei'k  an  alteration 
of  the  decision,  it  should  be  settled  by  the  highest  authority. 

The  Court  disallowed  the  bill  of  exceptions. 

Authorities  for  Pursuer. — PhilipR  on  Evidence,  pp.  53,  55. 
Opinion  of  Chief  Baron  Gilbert.  Buchan  p.  Lang ;  Murray's 
Rep.  IV.  46.  Clark  v,  Stevens;  Murray's  Rep.  III.  451. 
Forbeii ;  Murray's  Rep.  IIL  45.  Campbell;  Murray's  Rep. 
IV.  176.  Arnott  Villeure,  21st  February  1806;  Robinson's 
Rep.  Vol.  V.  Bent  u.  Baker;  Durnford  and  East's  Rep.  VoL 
III.,  p.  27.  Abrahams  p.  Burn;  Burrowe's  Rep.  Vol.  IV.  p.  225. 

A  uthorities  for  Defender.—  Queensberry  Executors  v.  Menzies, 
)5th  November  1832.  Livingstone,  June  1707. 

Buchan  v.  Harper,  16th  July  1832.  Philips  on  Evidence, 
(Interest)  and  Cases  there  quoted. 

Second  Division. — Jet.  Desn  of  Faculty  (  Hope),  D.  M'NeilL 
•—jHl  Solicitor- General  (Cockbnm),  Skene,  Monteith. — James 
Burnside,  W.S.,  and  James  Wemyss,  W.S.,  Agents. — Jury 
Clerk.— [T.  C] 

fiSth  February  1833. 

No.  231. — Robert  Ross,  Advocator^  v.  Dr  Alex- 
ANOER  Fisher,  Respondent. 

Servitude— Road — Evidence — Brevi  Manu— Process — Mandate 
— Circumttaiicet  in  which  hefd,  L  That  a  party  was  not  emitted 
to  interdict  against  a  servitude  road  through  his  ground^  which 
was  delineated  on  the  feuing  plan  of  Ute  property^  and  reserved 
bi/  a  clause  in  his  original  disposition^  although  he  had  destroyed 
thtU  disposition,  and  obtained  another  wiihovt  the  clause^  on 
which  last  infeftment  hati  followed, — //.  That  the  party  having 
right  to  the  sernitude  was  excuseable  in  re^opening  the  road  (which 
had  been  shut  for  some  years)  without  a  judicial  warrant, — ///. 
T^at  it  was  competent  to  refer  to  the  scroll  of  the  disposition 
which  had  been  destroyed^  as  proving  the  terms  of  the  clause  of 
reservation. — IV,  That  a  petition  to  obtain  an  interdict  o^atntt 
a  brevi  manu  operation  may  competently  be  jtresented,  without 
a  mandate,  by  the  agent  and  wife  of  a  party,  during  his  absence 
from  Scotland, 

By  fau-charter,  dated  23d  Jane  1802,  the  Magis- 
trates of  Perth  feoed  to  John  Ross  part  of  the  burgh 
mair  of  Perth,  being  lot  9.  Ross  sold  this  lot  to 
Campbell  by  disposition,  dated  23d  December  1816, 
and  Campbell,  on  3d  November  1821,  conveyed  the 
same  in  trast,forbehoof  of  bis  creditors,  to  M'Duff,  who 
sold  part  thereof  to  Dr  Fisher  by  disposition,  dated 
in  1821.  Infeftment  passed  on  these  aifferent  deeds, 
except  the  last ;  and  all  of  them  conveyed  the  lands, 

'*  as  delineated  upon  the  aforesaid  plan,  made  out  by  Mr  James 
Stobie,  with  the  whole  trees  presently  growing  on  the  said  lots, 
and  the  liberty  and  privilege  of  free  ish  and  entry  to  the  several 
lots  by  the  road  leading  from  the  Pitheavlis  road,  westward, 
through  the  muir,  and  by  the  other  accesses  and  roads  through 
the  said  muir  to  the  said  lots." 


The  disposition  to  Dr  Fisher  in  1821,  contained 
the  following  clause : 

*<  Subject  always  to  the  burden  and  servitude  of  a  road,  about 
18  feet  wide,  along  the  eastern  boundary  thereof,  in  favour  of 
Robert  Ross  of  Oakbank,  the  proprieter  of  the  adjoining 
grounds,  or  of  any  other  who  may  be  found  to  have  right  to  tlte 
said  servitude." 

The  advocator,  Mr  Robert  Ross,  fened  from  the 
town  of  Perth,  aboat  1802,  lot  8th  of  the  said  burgh 
muir, — as  a  convenient  entrance  to  which  lot,  the  ser- 
vitude road  mentioned  in  Dr  Fisher's  diitposition  was 
reserved  to  him.  In  1816,  while  Campbell  was  pro- 
prietor of  lot  9th,  a  dispute  arose  between  him  and 
Air  Robert  Ross  about  this  road,  in  consequence  of 
which  Campbell  granted  to  Ross  a  letter  in  the  fol- 
lowing terms : 

"  I  acknowledge  that,  by  your  tolerance,  I  have  been  permit- 
ted for  the  present  to  shut  up  the  above  road  as  an  accommodation 
to  me,  upon  the  express  condition  that  your  right  to  that  road  is 
notwithstanding  reserved  entire.'* 

In  1828,  Dr  Fisher,  conceiving  that  Mr  Robert 
Ross  had  no  right  to  this  road,  destroyed  the  dispo- 
sition which  had  been  granted  to  him  by  M'DufT,  and 
procured  a  new  disposition  from  that  gentleman,  leav- 
ing out  the  clause  by  which  the  servitude  road  to 
Ross  was  reserved ;  and  on  this  new  disposition  in- 
feftment followed.  At  same  time,  Fisher  granted  to 
M'DufF  a  letter  in  these  terms : 

**  Sir, — A  right  of  servitude  to  a  road,  in  favour  of  Mr  Rors 
of  Oakbank,  having,  without  any  instructions  or  authority  from 
you,  been  introduced  into  the  disposition  granted  by  you,  as  trus- 
tee for  the  creditors  of  Colin  Campbell,  to  me.  of  a  property  at 
Cherry-bank,  which  belonged  to  him,  and  ta  you  are  satisfied  of 
the  impropriety  of  this,  and  have,  of  the  date  hereof,  executed 
another  disposition,  omitting  the  clause  of  servitude,  I  hereby 
bind  and  oblige  myself  to  free  and  relieve  you  of  the  consequence 
of  this  last  disposition,  should  it  ever  be  called  in  question  or 
otherwise  disputed.     I  am,"  &c. 

On  25th  .July  1828,  Mr  Ross  wrote  to  Dr  Fisher 
as  follows : 

"  Sir, — I  beg  to  inform  you  that  it  is  my  wish  immediately 
to  lay  open,  and  form  the  road,  to  which  I  have  right,  along  the 
eastern  boundary  of  your  property,  to  lot  8th  of  the  burgh  muir, 
belonging  to  me ;  and  I  sbRll  therefore  be  happy  how  soon  you 
can  fix  a  day  and  hour  for  having  it  staked  out,  so  that  all  dis- 
putes or  differences  may  be  avoided.     I  am,"  &c. 

Thereafter,  several  other  letters  passed  between 
the  parties,  in  which  Mr  Ross  accused  Dr  Fisher  of 
acting  unwarrantably,  in  destroying  the  disposition 
of  1821 ;  and  the  latter  defended  himself  for  doirg  so, 
on  the  ground  that  the  omitted  clause  was  not  iu  the 
prior  titles,  and  that  the  original  plan  (of  which  only 
a  lithographic  copy,  not  admitted  to  be  accurate,  ob- 
tained from  the  Magistrates  of  Perth,  wras  produced) 
had  gone  amissing.  On  2d  August  1828,  Dr  Fisher 
wrote  to  Mr  Ross  in  these  terms : 

**  Sia,— I  have  to  acknowledge  the  receipt  of  your  letter  of 
yesterday's  date,  and  in  answer  I  have  only  to  observe,  that  if 
you  deem  it  necessary,  for  estaUisbitig  your  rights,  to  have  the 
road  in  question  opened,  without  satisfying  me  that  you  are  act- 
ing in  conformity  with  the  original  plan  of  the  buigh  muir,  then 
I  sbaU  feel  it  incumbent  upon  me  to  enter  a  protest,  in  order 
that  if,  by  the  re -appearance  of  the  plaot  or  any  other  neans,  it 
should  hereafter  be  found  that  any  of  my  around  is  taken,  I  aNir 
have  the  power  of  recovering  it     I  am,**  ice. 

Mr  Ross  answered,  that  he  had  given  orders  for 
having  the  road  staked  oflF  on  a  certain  day,  on  which 
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Dr  Fifther  night,  if  he  chose,  attend.  Nothing  far- 
ther, homrerer,  was  done  till  2d  March  1831,  when 
(Dr  Fisher  being  abroad)  Mr  Ross  wrote  to  his  wife 
as  follows : 

**  l^f  ADAM, — I  have  coDimenced  opening  tbe  road  along  Br 
Ktsber  and  MUa  Peddte's  property,  and  observe  a  mutual  hedge, 
which  will  require  in  part  to  be  removed.  In  tbe  event  of  your 
requiring  to  tnmsplaut  it,  I  thiuk  it  right  to  give  you  this  notice. 
I  remain,**  &c. 

A  petition  for  interdict  was  then  presented  to  the 
Sheriff  of  Perthshire,  in  name  of  Dr  Fisher,  therein 
designed, 

"  surgeon  in  bis  Majesty^s  royal  navy,  aometime  residing  at 
Cheiry-bank,  presently  serving  on  board  his  Majesty's  ship,  call  • 
ed  the  AtboU,  now  or  lately  stationed  on  tbe  coast  of  Africa, 
and  John  Ballandene,  writer  in  Perth,  bis  mandatory.** 

An  objection  was  stated  to  this  petition,  on  the 
ground  of  no  mandate  being  produced  ;  when  a  sup- 
plementary petition  was  presented  (16th  March  1831,) 
IB  the  name  of  Dr  Fisher  and  his  wife,  and  conjoinod 
with  the  original  application.  A  record  being  closed, 
and  a  diligence  against  harers  executed,  the  Sheriff- 
sabstitate  pronounced  the  following  interlocutor,  on 
18th  January  1S32: 

"  Having  advised  this  process,  finds  that  the  lots  of  ground 
belonging  to  the  defender  were  disponed  to  him.  with  the  liberty 
and  privilege  of  free  isb  and  eDtry  to  the  same,  by  the  road  leiid- 
ing  from  the  Pitheavlis  road,  westward  through  the  muir,  and  by 
the  other  accesses  and  roads  through  tbe  said  muir  to  the  said 
lots :  Finds,  from  the  engraved  copy  in  process,  of  the  plan  made 
out  by  James  Stobie,  referred  to  in  the  title-deeds,  that  there  is 
a  road  delineated  from  the  road,  marked  *  Road  to  the  Bridge 
of  Erne  to  lot  8th,'  now  belonging  to  tbe  defender,  along  the 
east  side  of  lot  9th,  now  belonging  to  the  pursuer  and  others, 
consisting,  the  said  road  so  delineated,  of  200  decimals  of  an 
acre,  and  marked  Q.  P. :  Finds  that  Colin  ('ampbcll,  then  pro- 
prietor of  tbe  said  lot  9th,  in  his  letter  to  the  defender,  of  i!Otli 
November  1816,  acknowledged  that,  by  bis  tolerance,  he  had 
bi'en  permitted  for  tbe  present  to  shut  up  the  iibove  road,  as  an 
accommodation  to  him,  upon  the  express  condition  that  his,  the 
defender's  right  to  that  road,  is,  notwithstanding,  reserved  entire, 
and  that  he  should  have  power  and  liberty  at  any  time  to  open 
the  said  road:  Finds,  that  by  the  pursuer's  letter  to  James 
^Mhjff,  who  acquired  right  from  Colin  Campbell  to  the  said 
lot  9tfa,  and  disponed  the  property  to  the  pursuer,  of  which  he  is 
now  in  tbe  right,  dated  24th  July  1828,  he  engages  to  free  and 
relieve  bim  of  the  consequences  of  a  claim  of  servitude  being 
omitted  in  the  disposition  which  was  executed  by  Mr  M'Duff 
in  his  favour,  to  a  road  in  favour  of  the  defender ;  but  finds, 
that  the  pursuer  being  infeft  In  the  said  property,  without  any 
such  burden  appearing  in  the  investiture,  and  the  defender  not 
having  enjoyed  the  said  servitude  since  1816,  it  is  incompetent 
in  this  Court  to  put  bim  in  possession  thereof;  continues  the 
interim  interdict  till  the  defender  shall  have  his  right  to  the  said 
servitude  declared  in  the  competent  Courts,  and  decerns,  with 
of  expenses,  and  the  expense  of  extract.** 

To  this  interlocutor  the  Sheriff  adhered.  Tn  an 
advocation  for  Mr  Ross,  the  Lord  Ordinary  (Core* 
honse)  pronounced  the  following  interlocutor  on  i8th 
December  1832: 

"  The  Lord  Ordinary  having  heard  counsel  for  tbe  parties, 
and  considered  the  closed  record,  productions,  and  whole  pro- 
cess. Advocates  the  cause,  and  recals  the  interlocutor  under 
review :  Repels  the  preliminary  defence  of  want  of  mandate,  in 
respect  the  petition  and  supplementary  petition  were  presented 
by  the  respondent's  agent  and  his  wife,  during  his  absence  from 
Scotland,  to  obtain  an  interdict  against  a  brevi  manu  operation 
of  the  advocator,  which  it  was  supposed  might  affect  the  respon- 
dent's proper^,  and  that  tbe  respondent  homologated  the  pro* 
ceedioso  on  his  recuro :  And,  upon  the  meritii,  ftads  that,  in  the 


year  1601,  the  Magistrates  of  Perth  feued  part  of  tbe  burgh 
muir,  belonging  to  tbe  community,  to  John  Ross  of  Bulgersho, 
which  is  described  in  tbe  feu-charter  to  be  lut  9th,  as  pardcu- 
larly  delineated  on  a  plan  made  out  by  James  Stobie,  land- 
surveyor  :  Finds  that  this  ground,  termed  lot  9tb,  was  conveyed, 
in  1816,  by  John  Hoss  to  John  Campbell,  yarn-boiler  in  Perth, 
by  disposition  and  adsignation,  containing  a  similar  description^ 
and  with  the  same  reference  to  Scobie*s  plan :  Finds  that  the 
ground,  now  in  di«pute,  is  delineated  in  Stobie's  plan  as  a  road, 
forming  the  boundary  between  lot  9th,  already  mentioned,  anci 
lot  8cb,  the  property  of  the  advocator,  and  it  is  stated  on  the 
margin  of  tbe  plan  to  consist  of  200  decimal  parts  of  an  acre :  Finds 
that,  during  Campbeirs  possession,  a  dispute  having  arisen 
between  the  advocator  and  him,  relative  to  the  ground  in  question, 
Campbell  granted  a  written  obligation  to  the  advocator,  acknow- 
ledging that  he  had  been  allowed  to  shut  up  this  road  or  access, 
for  his  own  accommodation,  by  the  tolerance  of  tbe  advocator, 
and  on  the  express  condition  that  the  advocator's  right  to  it 
should  be  reserved  :  Finds  that,  on  Campl)eirs  iu.solvency  in 
1821,  hi«  property  whs  conveyed  to  M'Duff  as  trustic  for  liis 
creditors,  who  sold  the  principal  part  of  lot  9th  to  the  re$(pon- 
dent,  and  granted  a  disposition  to  him  on  the  i2*2d  of  December 
in  that  yenr :  Finds  it  is  proved,  by  the  oath  of  the  respondent, 
that  he  burnt  this  disposition  in  1828,  having  immediately  before 
obtained  a  second  disposition  from  ArDiiff,  under  a  letter  of 
guarantee  obliging  the  respondent  to  free  M'Duff  from  the  rori.. 
sequences  of  granting  it:  Finds  it  proved  by  the  said  letter  of 
guarantee,  that  the  second  disposition  in  J  828  was  demanded, 
because  the  first  dispobition  contained  a  reser^'ation  of  the  ad- 
vocator's right  to  tbe  road,  which,  in  conformity  with  the  state 
of  the  titles  and  Campbell's  obligation  to  the  respondent,  it  was 
the  duty  of  tbe  trustee  to  insert  in  it :  Finds  that  the  respondent 
having  burnt  the  original  disposition,  it  is  competent  to  lefer  to 
tbe  scroll,  now  produced  and  authenticated,  for  the  terms  of  that 
reservation :  Finds,  in  these  circumstances,  that  down  to  the 
year  1828,  when  the  second  disposition  was  granted,  the  respon- 
dent had  no  ex  facie  or  colourable  title  to  which  he  could  ascribe 
his  possi'ssiou :  Finds  that  V^e  advocator  was  excuscable  in  pro- 
ceeding to  open  the  road,  without  a  judicial  warrant,  reference 
being  had  to  the  previous  correspondence  between  the  parties, 
and  in  particular,  to  the  respondent's  letter  of  the  '2d  August 
1828:  'i'herefore,  dismisses  tbe  petition  and  supplementary  peti- 
tion: Recals  the  interdict,  and  decerns:  Finds  the  respondent 
liable  in  tbe  expenses  incurred  in  this  and  the  Inferior  Court,  sub- 
ject to  modification,  in  respect  of  the  preliminary  defence,  and 
remits  the  account  thereof,  when  lodged,  to  the  auditor  co  tax  and 
to  report." 

The  respondent  reclaimed,  bat  tbe  Court  adhered. 

First  Division. — Lord  Ordinary,  Corehouse.— ^c/.  Ruther- 
furd  and  Patton  ;  David  Sandiman,  W.S.,  Agent. — jIU.  Dean 
of  Faculty  ( Hope),  ami  George  Moir ;  Wotherspoon  &  Muck, 
W.S.,  Agents— Sir  W.  Scott,  Clerk.— LG.2>.] 

28//»  February  1833. 
No.  232. — Poor  Glass  r.  Disrer. 

Poors'  Roll — A  Minister  and  Eldert  having  declined  to  grant  a 
certijieate  to  an  applicant  for  the  Poors*  Roll,  ordered  to  be  cited 
to  appear  per»o%iaUy  a»  witnesses. 

In  tbis  cttse,  Lord  President  remarked,  tbat  a  re« 
mit  bad  been  made  to  the  minister  and  kirk-session, 
to  state  tbe  circumstances  on  which  they  considered 
Glass  not  to  be  entitled  to  a  certificate  of  poverty. 
Instead  of  doing  so,  howeveri  they  had  declined  to 
interfere  farther  in  the  matter.  He  would  tlierefure 
more  tbeir  Lordships  to  grant  letters  of  first  and  se- 
cond diligence,  to  cite  these  gentlemen  to  attend  at  tbe 
bar  of  this  Court  as  witnesses.  Tbe  Act  of  Sederunt, 
authorising  tlie  reception  of  certificates,  had  been  made 
for  the  convenience  of  tbe  minister  and  elders,  to  save 
them  from  attendance  in  Court,  but  if  that  Act  was 
not  complied  witb|  they  must  appear  pers»unally. 
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The  Court  granted  warrRnt  for  letters  of  first  and 
second  diligence  accordingly. 

First  Division. — Act,  Pjper, — [G.  />.] 

28/ A  February  1833. 

No.  233. — John  M*Vky,  Pursuer ^  v.  Tuomaa  Risk 

AND  Others,  Defenders. 

Process — BRnknipt — Trustee—^  I^Tljf  who  had  obtained  the  be- 
nfjit  of  the  cessio,  and  executed  a  disposition  omniuin  bonorum, 
having  brought  an  action  for  retrocefsinn  against  the  trvntee,  on 
the  ground  thai  the  latter  was  in  reality  his  debtortond  had  taken 
no  steps  to  realise  the  estate^ — the  Court,  before  answer,  allowed 
a  petition  to  be  put  injur  the  appointment  of  a  new  trustee. 

In  1822,  the  pnr»ner  obtained  the  benefit  of  the 
ressioj  and  executed  a  disposition  omnium  bonorum  in 
favour  of  the  defender,  as  trustee  for  his  creditors. 
In  the  state  of  his  affairs,  the  pursuer  estimated  the 
debts  due  by  him  at  £2212,  15s.,  and  his  funds,  con- 
sisiting  of  good  and  doubtful  debts  due  to  him,  at 
£1392,  19.^2.  In  October  1828,  the  pursuer  raised 
an  action  against  the  defender,  concluding  for  count 
and  reckoning  of  his  intromissions  as  trustee  on  the 
pursuer's  estate  ;  and  in  respect  that  the  defender  re- 
fused to  proceed  with  any  measures  for  the  recovery 
of  the  funds,  to  have  the  defender  decerned  to  retro* 
cess  the  pursuer  in  the  right  thereof.  In  April  1830, 
the  pursuer  raised  a  supplementary  action  to  the  same 
effect,  against  the  persons  who  were  his  creditors  at 
the  date  of  the  decree  of  cessio  bonorum.  These  ac- 
tions were  conjoined,  and  a  record  closed,  in  which 
the  defender  averred,  that  he  was  a  creditor  of  the 
pursuer  for  above  £900,  although  erroneously  insert- 
ed in  the  list  of  his  debtors  for  f  1000.  which  left  only 
£392,  19.  2.  as  due  by  other  parties;  that  no  vouchers 
or  grounds  of  debt  for  the  said  £392,  19.  2.  had  been 
delivered  to  the  defender,  to  enable  him  to  take  steps 
for  recovery  thereof;  and  that  as  the  pursuer  did  not 
pretend  to  liave  any  other  funds,  it  was  impossible 
for  the  defender,  as  trustee,  to  realise  any  thing.  The 
pursuer,  on  the  other  hand,  alleged,  that  the  defender 
w'as  truly  his  debtor  for  £1000, — an  action  for  which 
had  been  dismissed,  in  respect  of  the  disposition  ont' 
nium  bonorum^  and  the  pursuer's  being  unable  to  find 
caution  for  expenses ;  that  the  pursuer  had  settled 
with  his  creditors  to  the  extent  of  £1881,  15s.,  leav- 
ing only  £331  due  by  him ;  and  that  the  winding  up 
of  the  estate  was  prevented  by  the  defender  not  dis- 
charging his  duty  as  trustee. 

The  Lord  Ordinary  (Pullerton),  on  20th  Decem- 
ber 1832,  pronounced  the  following  interlocutor: 

"  Having  beard  parties*  procurators,  and  considered  the  closed 
record  and  productions ;  Finds,  that  the  defender  has  as  yet  bad 
no  intromissions  under  tbe  trust- disposition  granted  by  tbe  pur- 
suer: Finds  that  there  is  no  ground  for  imputing  to  tbe  defender 
any  undue  negligence,  or  violation  of  bis  duty,  in  carrying  the 
said  trust>disposiCion  into  effect ;  end,  therefore,  assoilzies  tbe 
defender  from  the  conclusions  of  the  action,  and  decerns :  Finds 
the  defender  entitled  to  expenses,"  &c. 

Tbe  pursuer  reclaimed : 

Lord  Craigie. — The  trustee  was  not  entitled  extrajudicially  to 
have  retroccssed  the  bankrupt,  without  the  consent  of  tbe  credi- 
tors. In  the  state  of  tbe  bankrupt's  afHiirs,  lodged  in  the  process 
of  cessio,  there  woro  no  effects  except  debts  due  to  bim.  It  is 
Stated,  and  not  denied,  that  the  trustee  never  got  any  vouchers 
from  the  bankrupt,  and  while  matters  stand  in  this  predicament, 


tbe  bankrupt  has  no  cause  to  complain.  Tbe  defender  must 
have  l)een  named  trustee,  on  tbe  footing  that  be  was  a  creditor. 
A  retrocession  would  merely  give  the  bankrupt  tbe  means  of 
litigating  with  the  tnistee.  The  bankrupt  should  be  ordained 
to  produce  the  vouchers  of  the  debts  due  to  bim.  I  do  believe 
this  trustee  has  done  all  he  could. 

Lord  Jfal:>ray. — The  whole  condescendence  in  the  cessio  con- 
sists of  losses  and  bad  debts  on  tbe  one  hand,  and  good  and 
doubtful  debts  on  tbe  other.  Tbe  first  on  this  letter  list  is 
^1000,  said  to  be  due  by  this  trustee,  who  claims  to  be  a  credi- 
tor for  £000.  Tbe  question  now  raised  comes  to  be  a  general 
question.  Tbe  bankrupt  is  undoubtedly  entitled  to  say.  here  is 
a  set  of  funds  which  you  should  bnve  recovered  and  applied  in 
extinction,  pro  tanto,  of  the  debts.  But  it  is  said  that  tbe  bank- 
rupt has  not  put  tbe  tnistee  in  possession  either  of  documents 
or  funds.  Perhaps  the  proper  way  to  have  brought  this  to  tbe 
test  would  have  been,  to  have  concluded  against  the  creditors 
who  bad  permitted  this  negligence  in  the  trustee,  to  have  it  found 
and  declared,  that  they  were  no  longer  entitled  to  be  held  as 
creditors. 

(orfl  Gillies, — If,  as  tbe  tniatce  alleges,  there  be  no  funds 
either  recovered  or  to  be  recovered,  it  is  difficult  to  see  what  fair 
interest  be  has  to  refuse  a  retrocession.  It  is  said  by  tbe  bank- 
rupt that  be  has  a  claim  against  tbe  trustee ;  and  is  he  to  be  rut 
out  of  the  opportunity  of  trying  this  question  for  an  indefiriite 
period  ?  Undoubtedly  tbe  trustee  must  have  been  held  to  be  a 
creditor,  because  he  had  a  judgment  finding  him  so;  but  the  pur- 
suer thinks  that  he  has  good  grounds  for  setting  aside  that  judg- 
ment, and  that  this  trustee  is  in  reality  bis  debtor.  Now,  is  the 
trustee  entitled  to  retuin  bis  situation,  so  as  to  make  it  impos«iMe 
for  the  bankrupt  to  bring  an  action  to  show  that  be  is  a  creditor 
of  the  tnistee  ? 

Lord  President. — The  tnistee  In  a  eessfo  bonamm  is  like  tbe 
common  agent  in  a  ranking.  He  is  bound  to  realise  tbe  debts, 
and  to  cut  down  every  claim  for  behoof  of  the  general  fund. 
This  gentleman  has  an  adverse  interest  to  the  other  crodit<»rs  of 
the  bankrupt,  and  it  was  therefore  most  improper  for  him  to 
take  the  office  of  tnistee.  If  he  had  recovered  ^dOO,  be  would 
not  have  been  entitled  to  take  his  dividend  out  of  it.  without  a 
discussion  as  to  the  counter- clsims.  He  could  not  have  done  so 
without  being  guilty  of  a  fraud. 

Lord  B'lliiray  agreed.  But  are  you  now  to  make  tbe  bank- 
rupt trustee? 

Lord  CratRir, — I  think  there  should  not  be  a  reconveyance  to 
tbe  bankrupt,  but  an  applicjition  for  a  new  trustee. 

Jjtrd  GUlies, — I  think  the  bankrupt  should  put  in  a  petition 
to  have  a  new  trustee  appointed. 

The  other  Judges  concurred  in  this  suggestion,  and 
the  Court,  before  answer,  allowed  a  petition  for  a  new 
trustee  to  be  put  in. 

First  Division. — Lord  Ordinary,  Fullerton — Act.  Macallan  ; 
Ainslie  Sc  Macallan,  W.S.,  Agents.—^//.  Christison ;  William 
Renny,  AV.S.,  Agent.— Sir  R.  Dundas,  Clerk {G.  V.^ 


COURT  OF  JUSTICIARY. 

25/A  February  1833, 

No.  234.^-Thb  King  v.  John  Smith  or  Patersov. 

Forgery — Punishment — Discretion  of  Court — 2  andS  Gul.  IV., 
C.  1 23.  see.  I  and  2 — Circumstances  in  which  held,  thai  the  Act  I 
and  2  Gvl.  IV,,  c,  123,  sec.  I  and  %  did  not  apply  to  forgery  and 
vUerinp,  of  a  certain  description  i  and  at  the  Court  cottld  formerly 
in  such  a  case  have  ordered  an  arbitrary  punishment  (even  tkovzk 
the  public  prosecutor  did  not  restrict J^  that  it  was  not  imperatiif 
to  transftort  far  life. 

The  panel  pleaded  guilty,  at  the  Dumfries  Circuit, 
to  an  indictment  charging  hirn  with  forging  and  ul« 
tering  the  following  letter  or  order  :— 

"  IsGr.KRTOWN,  l9iA  May  1832. — Sir,  be  so  ijood  as  give  tbe 
bearer,  Jt)hn  Paterson,  the  sum  of  twelve  sbillens,  and  I  wil 
settle  with  you  for  it  on  Wednesday  first.    No  more  at  present. 
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but  remaitis  3rour,    (Signed)    William  Bbll,**  and  addressed 
**  To  Robert  Bkll,  Si  David  Street,  Grocer.** 

Lord  Mackenaie  certified  the  case,  to  obtain  the 
judgment  of  the  Court,  whether  it  eame  under  that  pro- 
Tision  of  the  recent  Act  for  abolifihing  the  punishment 
of  forgery  by  death,  2  and  3  Gul.  IV«  c.  123,  which  de- 
clares, That  in  Scotland,  the  punishment  of  all  cases 
of  forgery,  which  would  formerly,  by  the  law  of  Scot- 
land, have  been  capital,  shall  be  transportation  for  life. 

Lorfi  yfackenzie  said,  that  the  qtiestion  was,  whether  this  of- 
fence would  formerly  have  been  capital.  He  had  certified  it 
open  this  point,  in  consequence  of  the  small  amount  of  the  for- 
gery, and  Uie  peculiar  nature  of  the  document  forged. 

The  Solicitor-General  argued,  that  all  forgeries  in- 
volving patrimonial  injury,  were  in  strictness  capital, 
by  the  law  of  Scotland,  before  the  late  Act ;  and  that 
the  small  amount  of  the  sum  did  not  affect  the  capital 
conclusions  of  the  charge. 

Afr  E.  F.  Maitland,  for  the  panel,  maintained,  that 
the  Court  had  a  discretionary  power  in  punishing  for- 
gery, by  which  it  was  entitled  to  look  to  the  circum- 
stances  of  each  case,  and  punish  pro  modo  admisn. 
lliere  were  certain  inferior  modes  of  falsification  of 
writings,  which  were  not  in  any  case  capital  ;  and,  in 
regard  to  the  more  aggravated  kinds  of  forgery,  it 
MTis  in  the  discretion  of  the  Court,  in  each  case,  to 
determine  whether  the  circumstances  warranted  the 
highest  pains.  If,  before  the  passing  of  the  late  Act, 
the  Crown  had,  in  such  a  case  as  this,  refused  to  re- 
strict, there  could  be  no  doubt  that  the  Court  would 
have  exercised  this  discretion,  and,  in  consideration  of 
the  small  sum,  and  the  informal  nature  of  the  docu- 
ment forged,  have  applied  an  arbitrary  punishment. 

Tike  Lord  Juttice-CMt  said,  we  have  no  doubt  as  to  the 
comoMo  law,  but  there  is  the  45th  Geo.  III.  c.  89. 

Answered, — This  Statute  was  repealed :  at  any  rate, 
it  would  not  affect  the  question,  as  it  was  not  libelled 
upon ;  and  that  it  had  been  decided  in  Bngiand,  that 
it  did  not  apply  to  warrants  or  orders  for  payment  of 
money,  whicli,  as  in  this  case,  did  not  purport  to  be 
made  by  one  having  the  right  to  make  them. 

The  Court  was  of  opinion,  that  as  that  Act  was  not 
lilMslled  upon,  it  was  unnecessary  to  determine  whether 
it  was  repealed  as  to  Scotland.  I'hey  also  unanimous- 
ly held,  that  the  Court  had  formerly  a  discretionary 
power,  and  would  not  have  pronounced  a  capital  sen- 
tence in  this  case,  though  there  had  been  no  restric- 
tion ;  and  that,  accordingly,  it  did  not  fall  under  the 
clause  of  the  Act  which  makes  it  imperative  to  trans- 
port for  life. 

The  panel  having  already  been  in  jail  for  a  con- 
siderable period,  was  sentenced  to  six  months*  impri- 
sonment. 

Authonty  for  Crown. — 1  Hume,  p.  148,  5th  Edition. 
Aotbority  for  Panel. — Alison,  p.  387. 

jlct.  Solicitor- General  (Cockbum),  &c. — ^4lt.  E.   F.   Mait- 
land; David  Clcghoni,  W.S.,  Crown  Agent. — Justiciary  Clerk. 
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f Speeches  taken  from  Mr  Gumey**  Shorts  Hand  Note*.  J 
l^h  February  1833. 

.     No.  235.— Earl  op  Mansfield,  Appellant ^  v.  Ralph 

Scott,  Respondent. 

Master  and  Servant— AVages — Agreement — Expenses— Mora 
—-Cireumslancei  In  which  an  agreement  of  service  Jbr  one  year, 
and  theteafler  lilt  terminated  by  the  desire  of  either  party^  at  a 
certain  rate  qfwa^es,  with  a  stipulation  that,  in  addiiimi  to  these f 
the  matter  was  to  make  the  servant  a  present  of  £'20 — Held  to 
import  fin  qfflrmanee  of  the  judgment  of  the  Court  of  Session  J  an 
additional  aliotvance  of  £20  per  annum  during  10  years  that  the 
service  conlintiedtalthouuh  not  demanded  till  the  lapse  of  that  pe  nod. 
Etpenses  not  alloioed,  in  respect  of  the  mom  in  demanding  Ike  o/- 
lowance,  and  the  informality  of  the  pleadings  in  the  Inferior  Court. 

The  respondent,  who  was  a  hedg'er  and  ditcher  in 
Berwickshire,  went  to  London,  and  was  employed  by 
the  appellant.  In  1810,  he  was  subsequently  employ- 
ed in  hedging,  ditching,  and  hay-making  on  his  Lord- 
ship's  estate  in  Perthshire,  under  certain  missives  of 
agreement.  He  received  the  nsnal  wages  paid  in  the 
neighbonrhood,  and  continued  in  the  appellant's  ser- 
vice till  1829.  He  then  raised  an  action  before  the 
Sheriff  of  Perthshire,  concluding  for  an  additional 
allowance  of  £20  per  annum  for  19  years,  as  due  to 
him  under  the  minutes  of  agreement.     The  Sheriff 

**  Finds  it  admitted  by  the  defender,  that  previous  to  the  pur. 
sner's  leaving  England,  he  received  employment  under  his  Lord- 
ship at  Kenwood  as  a  hedger  and  ditcher,  and  in  hay-muking,  and 
that  it  was  agreed  that  he  should  go  to  Scone  in  this  county, 
where  he  was  to  be  employed  in  similar  operations  on  that  estate ; 
and  as  an  inducement  he  was  promised  a  present  of  .£-20,  in  ad. 
dition  to  the  ordinary  wages  in  the  place  :  Finds,  that  the  only 
evidence  in  process  of  the  terms  agreed  upon,  is  contsined  in 
two  minutes  of  bargnin,  dated  Kenwood,  20th  April  1810,  and 
14th  May  that  year,  subscribed  by  *  Andw.  Middlemiss  for 
Lord  Mansfield.*  and  by  the  pursuer :  Finds  it  admitted  by  the 
defender  that  Middlemiss  had  charge  of  hiring  farm  servants  for 
him  at  Kenwood,  but  had  no  such  charge  relative  to  his  Scotch 
estates ;  and  in  any  thing  Middlemiss  may  have  occasionally 
done  in  relation  to  these  estates,  he  always  acted  under  special 
instnictions ;  and  a  letter  by  Middlemiss  to  the  pursuer,  dated 
3d  August  1610,  desiring  particular  information  how  he  was 
getting  on,  to  be  communicated  to  his  Lordship,  appears  to  have 
been  addressed  and  franked  by  the  defender :  Finds,  that  the 
minute  of  20th  April  bears  that  an  allowance  of  £Q0  was  to  be 
made  to  the  pursuer  per  annum,  in  addition  to  his  wages,  as  con- 
scious of  his  assiduity  towards  the  work ;  and  that  the  subsequent 
minute  of  14th  May  bean,  that,  as  an  encouragement  for  his 
greater  assiduity,  the  defender  was  to  make  him  a  present  of 
£'20  i  and  it  was  understood  that  the  pursuer  should,  at  all 
events,  continue  in  the  service  till  Whitsunday  181 1  :  Finds, 
that  no  subsequent  alteration  having  been  made  on  the  terms  of 
bargain,  the  pursuer  is  entitled  to  the  said  allowance  yearly  during 
the  time  he  remained  in  the  defender*s  service  at  Scone ;  buc 
that  not  having  demanded  payment  as  it  fell  due,  he  is  only  en- 
titled to  interest  at  the  rate  current  at  the  Bank  in  Perth,  where 
the  defender's  business  was  transacted  ;  and  decerns,  with  £B,  1  s; 
of  expenses,  and  the  expense  of  extract.** 

The  Earl  advocated,  but  the  Court  adhered.f  He 
then  appealed,  pleading — L  It  is  obviously  iropossihie 
at  this  distance  of  time,  after  the  lapse  of  20  years, 
for  the  appellant  to  recollect  the  details  of  the  com- 
munications which  were  had  with  the  respondent  pre- 
vious to  his  having  gone  to  Scone  in  1810.  The  re- 
spondent had  been  employed  from  the  early  part  of 
that  year  in  hedging,  ditching,  hay  •making,  ana  other 

t  See  a  full  report  of  the  fact»  of  the  case  in  Jurist,  VoL  III. 
p.  52  L 
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work  of  the  like  nntare,  for  the  appellant  at  Kenwood. 
Nothing  is  distinctly  known  in  this  cause  as  to  the 
extent  of  the  re$pondent*8  earnings  at  this  time,  or  at 
any  previous  period.  He  had  been  in  the  habit  of 
empfnying  workmen  under  him,  and  his  emoluments 
might  vary  according  to  the  extent  and  nature  of  the 
work,  and  the  number  of  hands  employed  by  him. 
He  himself  ntates,  that  his  profits  might  be  at  the 
rate  of  48.  6d«  per  day.  At  the  same  time,  he  ad- 
mitted on  the  record  in  the  Sheriff  Court,  that  his 
wages  were  somtimes  2s.  6d.  per  day ; — he  says,  ••  very 
rarely  so  low  as  2s.  6d.  per  uny."  In  a  letter  he  re- 
fers to  ^ond.  Art.  2.),  he  makes  them  vary  from  2s. 
to  7s.,  or  even  more.  The  appellant  has  stated  that 
he  was  in  the  situation  of  hedger  at  Kenwood,  with 
the  daily  labour  wages  of  159.  per  week.  But  what« 
ever  the  amount  of  his  wages  was,  they  consisted,  ac- 
cording to  his  own  statement,  of  payments  for  the  day 
or  the  week,  or  they  arose  from  special  contracts.  He 
does  not  allege  that  he  had  any  yearly  or  half-yearly 
engagement  at  Kenwood — -II.  The  writing  signed  by 
Middiemiss  and  Scott,  wliich  bears  the  date  of  l4th 
May  1810,  is  the  sole  evidence  of  the  agreement  en- 
tered into  between  the  parties,  and  must  be  held  to 
have  superseded  all  previous  communings,  memoran- 
dums, or  proposed  agreements  in  relation  to  the  re- 
spondent's contemplated  service  at  Scone.  There  is 
no  ambiguity,  nor  any  thing  requiring  construction  in 
this  agreement.  In  regard  to  the  employment,  the 
words  are — "that  Ralph  Scott  is  to  go  to  Scone  to 
superintend  the  hay  harvest,  is  to  bind  hay,  and  in- 
struct others  in  that  process ;  that  he  is  also  to  be 
employed  as  hedger,  to  have  the  care  of  the  fences 
upon  Lord  Mansfield's  farm,  and  of  the  fences  of  such 
tenants  as  do  not  choose  to  keep  them  in  order  by 
their  own  labourers."  In  regard  to  the  remuneration, 
the  agreement  is,  that  '*  he  is  to  receive  the  same 
wages  as  were  paid  to  the  hedger  who  was  lately  em- 
ployed ;  and  when  at  hay  harvest  or  other  work  he 
will  receive  the  wages  of  the  country.  But  in  addi- 
tion to  these,  as  an  encouragement  for  his  greater 
assiduity.  Lord  Mansfield  is  to  make  him  a  present 
of  £20.  And  it  is  also  understood  that  Scott  is  to 
continue  in  Lord  Mansfield's  service  at  all  events  till 
Whitsunday  1811,  and  until  this  agreement  shall  be 
terminated  by  the  desire  of  either  party."  The  pre- 
sent of  £20,  which  was  to  be  made  by  the  Earl  of 
Mansfield,  was  evidently  a  sum  to  prevent  his  loss  by 
change  of  situation,  and  on  the  condition  that  he  should 
remain  at  Scone  at  any  rate  for  a  year;  there  is  no 
room  to  contend  that  this  was  to  be  an  annual  pay- 
ment. There  is  no  ground  for  referring  to  the  pre- 
vious memorandum  of  the  20th  of  April  1810,  for  an 
explanation  of  that  of  the  14th  of  May.  In  that  of 
the  20th  of  April,  there  is  this  clause, — '*  And,  as 
conscious  of  his  assiduity  towards  the  work,  in  addi- 
tion to  the  above,  the  Rarl  of  Mansfield  is  to  make 
him  an  allowance  of  £20  per  annum."  The  marked 
difference  between  this  "  allowance  of  £20  per  an- 
num,*' and  **  the  present  of  £20,"  mentioned  in  the 
subsequent  instrument,  shows  that  the  agreement  of 
the  14th  of  May  1810,  was  made  to  supersede  the 
previous  memorandum,  as  not  being  according  to  the 
meaning  of  the  parties. — III.  The  silence  of  the  re- 


spondent, during  the  long  period  of  eighteen  years, 
gives  the  strongest  confirmation  of  the  view  of  the 
agreement  contended  for  by  the  appellant.  Were 
there  any  thing  ambiguous  in  its  terms,  this  silence 
shows  bow  the  respondent  understood  it.  If  the  re« 
spondent  had  had  a  claim  for  an  annual  preaent  of 
£20,  this  claim  must  have  appeared  in  some  shape  or 
other  during  this  long  period;  but  it  will  not  be  al- 
leged that  any  hint  of  it  was  given  till  March  1829, 
recently  before  the  respondent  left  the  appellant^s 
service. 

Answered — Under  the  contract  of  service  between 
the  appellant  and  respondent,  the  respondent  was  en- 
titled to  an  allowance  of  £20,  over  and  above  the  mere 
ordinary  wages  of  labour,  during  every  year  that  he 
continued  in  the  appellant's  employment ;  and  the 
interlocutors  finding  him  entitlea  to  this  allowance, 
are  tn  all  respects  well  founded. 

Lord  Chaneellor.^^My  Lords,  in  this  case,  I  do  not  feel  it  to 
be  necessary  to  go  particularly  into  the  facts,  as  they  are  present- 
ed to  your  Lordships.  The  Court  below  appears  to  have  ap- 
plied itself  almost  exclusively,  if  pot  indeed  exclusively,  to  the 
question  of  the  construction  of  the  two  instruments,*-che  mi- 
nute of  the  20th  of  April  1810,  and  the  subsequent  rainote  of  the 
14th  of  May  1810,  as  referring  to,  and  regulating  the  circum- 
stances and  the  relations  in  which  the  two  parties  stood.  Their 
Lordships  do  not  appear  to  have  raised  the  questions,  or  to  have 
had  the  questions  distinctly  raised  before  them,  either  as  to  the 
admissibility  of  those  two  minutes  in  evidence,  or  the  question, 
though  intimately  connected  with  the  first — ^tbe  authority  of  An- 
drew Middlemiss,  as  given  by  the  noble  defender,  Lord  Mans- 
field, and  in  virtue  of  which  alone  he  was  entitled  to  bind  bis 
Lordship.  Very  great  doubt  might  appear  to  exist  in  this  case, 
as  to  the  admissibility  of  those  two  minutes,  and  as  to  the  ex- 
tent  and  the  nature  of  the  authority  given  by  Lord  Mansfield  to 
Middlemiss ;  but  when  your  Lordships  consider  the  maBnef  in 
which  the  defence  was  originally  made  to  the  summons  before 
the  Sheriff — from  which  defence  and  summons  the  whole  of 
those  proceedings  may  be  said  to  spring— I  think  your  Lord- 
ships will  be  of  opinion,  that  it  must  have  been  on  a  view  of 
those  circumstances  that  the  Court  below,  passing  over  what 
appears  to  us  to  be  so  verv  material  in  the  case,  the  admissibi- 
lity of  the  minutes,  and  the  binding  effect  of  them  as  penned 
under  the  authority  of  Lord  Mansfield,  almost  exclusively, if  not 
exclusively,  have  confined  their  consideration  to  the  construc- 
tion of  those  instruments  ;  and  I  apprehend  it  is  entirely  upon 
that  ground  their  Lordships  thought  this  was  a  case  in  which  no 
question  arose,  except  upon  the  construction.  The  defence,  un- 
doubtedly, is  in  some  material  respects  different  from  the  subse- 
quent parts  of  the  case,-^!  mean  the  answer  to  the  oondescea- 
dence.  If  the  case  had  stood  before  your  Lordships  simply  on 
the  answer  to  the  condescendence,  the  question  for  determina- 
tion might  possibly  have  been  different,  but  the  learned  Judges 
appear  to  hnve  proceeded  on  the  ground,  that  the  defences  con- 
tained in  themselves  sufficient  to  entitle  them,  upon  the  whole 
lisctB  before  the  Sheriff,  to  look  upon  the  case  as  proved,  so  far 
as  to  present  for  inquiry,  as  that  which  alone  remained,  the 
questioos  which  arose  upon  the  conatmction  of  the  two  instru- 
ments. The  defender  first  says,  "  that  he  does  not  admit  that 
he  is,  or  can  be  bound  to  any  extent," — no  doubt  very  generally — 
«  by  the  writings  signed  by  Andrew  Middlemiss,  prodoeed  with, 
and  founded  on  in  the  present  summons,** — and  if  it  had  stopped 
there,  it  might  have  been  said,  that  this  was  such  a  geneiBl  d^nal 
as  would  have  put  the  whole  of  that  natter  in  issue ;  but  then  he 
goes  on,  (and  this  must  be  taken,  at  least  I  assume  the  Court  of 
Session  considered  it,  as  a  qualification  of  the  former  statement,) 
'*  and  in  particular,  it  is  denied  that  Ijkfiddlemiss  bad  any  power 
to  enter  into  the  alleged  agreement  with  the  pursuer,  under 
which,  as  he  avers,  he  was  to  receive  from  the  defender  Jt20 
A-year,  in  addition  to  his  ordinary  wages;  to  which  extent,  at  least, 
the  writings  founded  on  in  the  summons,  in  so  &r  as  they  may 
be  held  susceptible  of  such  a  constructiooy  were  wholly  unau- 
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tliorised  by  the  defender,  tnd  have  never  been   homologated  or 
confirmed  by  him  in  any  ahape.**     He  then  says,  further  on  : 
**  The  defender  has,  in  the  outset  of  this  paper,  admitted  that 
the  pursner  was  promised  a  present  of  £20  as  an  inducement 
to  go  to  Scotland.    The  defender  supposed  the  pursuer  had  got 
the  money  with  his  accounts  for  work  in  the  first  year  of  his 
engagement,  but  it  would  appear  never  to  have  been  asked ;  and 
that  be  bag  not  got  payment  is  entirely  the  pursuer^s  own  fault." 
I  may  observe,  this  must  be  taken  altogether  to  amount  to  a 
pretty  dear  admission,  that  that  .£20  had  not  been  paid.   The  ex. 
planatioD  given  of  it  is  quite  satisfactory,  certainly,  on  the  part  of 
Lord  Mansfield;  for  he  denies  all  knowledge  that  it  was  not 
paid,  and  be  states,  that  he  was  under  the  impression  that  it 
had  been  paid ;  but,  taken  altogether,  it  amounts  to  an  admission, 
that  that  £'20  had  not  been  paid.     I  am  quite  clear,  that  if  that 
£20  bad  been  paid,  or  asked  for  at  the  end  of  the  year,  and  then 
Dot  asked  for  in  af^er  years,  the  case  of  the  pursuer  would  ap» 
pear  to  be  very  different  from  that  which  it  appears  at  present 
**  The  £90  was  lately  offered  to  him,  but  it  was  refused,  and 
recourse  has  since  been  bad  to  the  present  action,  against  which 
the  defender  has  now  to  submit  the  following,  among  other  de> 
fences  and  pleas  in  law.**    Now,  though  these  are  stated  to  be 
defences  and  pleas  in  law,  it  is  clear  the  Court  took  them  into 
consideration  also  as  containing  implied  admissions,  from  the 
qualified  nature  of  the  denials  of  the  party.     **  First,**  be  says, 
**  no  agreement  was  ever  made  or  authorised  by  the  defender, 
under  which  the  pursuer  was  to  have  £20  a-year,  in  addition  to 
his  ordinary  wages,  as  libelled.**  This  is  not  a  denial  of  the  con- 
tract in  question,  but  a  denial  only  of  that  construction  of  it  un- 
der which  £20  a-year  was  claimed  by  him.     Then,  **  Secondly, 
the  writings  founded  on  in  the  summons  are  not  obligatory  on 
the  defender — by  whom  they  are  not  signed — by  whom  they  were 
not  authorised — and  b]r  whom  they  have  never  been  homologat- 
ed or  confirmed."     Now,  if  it  had  stopped  there,  here,  again, 
would  have  been  a  general  denial ;  but  then  there  comes  a  qua- 
lification, not  that  they  were  not  homologated  at  all — not  that 
thry  were  not  confirmed  at  all,  but  only  "  in  so  far  at  least  as 
respects  the  alleged  agreement  to  pay  the  pursuer  £20  a-year, 
in  addition  to  his  ordinary  wages.**    'rheir  Lordships  appear  to 
have  considered  that  this  is  not  a  denial,  but  only  a  qualified  de- 
nial, and  that  it  imports  an  admission  of  the  agreement  under 
which  the  party  was  alleged  to  have  acted ;  and  as  his  going  to 
Scotland,  and  as  his  employment  during  the  whole  of  the  sub- 
sequent years,  must  have  referred  to  some  agreement— and  there 
is  DO  other  agreement  except  this — their  Lordships  appear  to 
have  thonght  with  the  Sheriff,  that  the  whole  must  be  taken  to 
have  been  done  under  this  agreement,  which,  but  for  these  ad- 
missions, they  might  have  submitted  to  a  jury, — namely,  the  au- 
thority of  Middlemiss  to  bind  the  noble  defender,  and  the  ad- 
nii<<^ibi1ity  of  those  minutes  as  depending  upon  the  nature  of  the 
proof  adduced.     The  question  is  not  now,  what  would  have  ap- 
peared before  the  Sheriff,  if  a  different  course  of  pleading  had 
been  adopted  on  the  part  of  the  defender ;  but,  whether  this  did 
not  necessarily  arise  out  of  the  course  of  the  pleadings  ? — and  I 
incline  to  think,  and  I  presume  your  Lordships  will  think,  that 
it  wa^  owing  to  this  way  of  stating  the  defenders  case,  that  the 
Sheriff  «;ame  at  once  to  a  judgment  upon  the  whole,  as  if  the 
whole  was  in  evidence  before  him,  and  did  not  at  once  direct  an 
if^sue  to  find  these  facts,  which  would  have  been  the  obvious 
rour«e,  if  he  had  not  been  so  satisfied.     If  those  admissions  had 
net  satisfied  him, — if  the  whole  course  taken  by  those  who 
acted  before  the  Sheriff  had  not  been  such  as  to  satisfy  him 
that  there  was  evidence,  he  would  no  doubt  have  ordered  that 
i«sue  to  be  tried  before  a  jury,  and  then  we  should  not  have 
been  told,  as  we  are  in  this  case,  that  it  does  not  appear  how 
certain  matters  came  into  the  cause  at  all, — the  proper  construc- 
tion of  which  matters  have  been  made  the  subject  of  inquiry 
by  the  learned  Judges.     My  Lords,  whatever  difficulty  there 
may  be  in  this  first  and  fundamental  question,  I  think,  on  the 
fullest  consideration  I  have  been  able  to  give  to  that  which  alone 
the  Court  appears  to  have  done,  that  I  can  have  no  difficulty 
whatever  in  coming  to  the  conclusion  at  which  their  Lordships 
bare  arrived.     In  the  firsi  place,  the  hand-writing  of  Middle- 
mm  is  admitted ;   and  in  the  way  I  have  stated  to  your  Lord- 
ships, bis  authority  to  biud  hiS'  principal  must  be  taken  to  be 


proved  in  the  way  in  which  this  case  has  proceeded.  It  is  said, 
that  thia  first  minute  imports  a  yearly  payment  of  £20,  and  that 
the  second  minute  does  not ;  and  some  question  may  arise  as  to 
the  admissibility  of  the  first  which  came  before  the  Court.  It 
may  be  said,  that  the  second  was  to  be  taken  as  containing  the 
final  terms  upon  which  the  parties  agreed,  assuming  that  those 
were  the  terms  binding  on  the  parties.  I  do  not  think  it  ma« 
terial  to  consider  that  question,  because,  according  to  my  view 
of  the  solemn  construction  of  the  second  of  these  instruments, 
I  am  clearly  of  opinion,  that  the  present,  there  referred  to,  must 
he  taken  to  be  £20  a-year — not  £20  once  paid.  Your  Lord- 
ships will  observe,  that  the  whole  refers  to  wages  to  be  paid 
from  time  to  time.  Your  Lordships  will  observe,  that  every 
part  of  it  bears  reference  to  the  employment  of  the  person  who 
was  to  be  emplo^  by  the  year,  and  from  year  to  year  retained 
in  the  service  of"^  his  Lordship, — and  construing  the  one  part,  as 
you  are  bound  to  do,  by  reference  to  the  other  parts,  and  the 
whole,  I  think  there  cannot  remain  any  doubt  whatever,  that  the 
present  of  Lord  Mansfield  must  be  a  yearly  present,  and  that, 
consequently,  the  present  appellant  is  bound  by  law  to  make 
that  good ; — **  he  is  to  receive  the  same  wages  as  were  paid  to  the 
hedger  who  was  latelv  employed** — (I  suppose  a  bedger  by  the 
year),  **  and  when  at  hay  harvest  or  other  work,  he  will  receive 
the  wages  of  the  country ;  but  in  addition  to  these,  as  an  en- 
couragement for  his  greater  assiduity** — not  as  a  mere  present 
once  for  all,  and  to  pay  his  expenses  in  going  down  to  Scotland, 
and  as  it  has  been  put  on  the  other  side,  in  some  part  of  the  ar- 
gument, to  make  it  worth  bis  while  to  go  there,  and  to  sicure 
him  a  remuneration  for  a  short  time,  though  he  should  stay  a 
long  time  there — ^no  suob  thing ;  but,  '*  as  an  encoumgeroeut  for 
his  greater  assiduity,  Lord  Mansfield  is  to  make  him  a  present 
of  £'4^.*'  Nothing  turns  upon  the  term  present.  There  is  a  pay- 
ment of  wages,  and  a  present  as  an  encouragement  for  greater 
assiduity.  The  term  present  is  frequently  used  in  that  way,  as 
applicable  to  a  yearly  gift  or  a  yearly  render;  "  and  it  is  also 
understood'* — ^now  this  liears  reference  to  the  continuance, — 
**  and  it  is  alao  understood  that  Scott  is  to  continue  in  Lord 
Mansfield's  service,  at  all  events,  till  Whitsunday  1611,** — ^that 
i;  at  all  events  a  year, — now,  at  all  events  a  year,  means  at  least 
a  year,  and  therefore  contemplates  his  remaining  probably  future- 
years, — **  and  until  this  agreement  shall  be  terminated  by  the  de- 
sire of  either  party  ;**  consequently,  this  clearly  bears  reference 
to  a  yearly  service — to  a  service  year  after  year ;  and  the  pay- 
ment of  £20  is  to  encourage  his  greater  assiduity  in  earning 
his  ordinary  wages  by  those  employments  in  which  he  was  to 
engage.  My  Lords,  I  think  nothing  turns,  at  least  nothing 
material,  upon  the  circumstance  to  which  suspicion  has  been 
attempted  to  be  attached, — namely,  his  not  having  resorted 
to  Lord  Mansfield  for  an  explanation  of  the  circumstance, 
whether  it  was  one  £20  or  £20  per  year.  It  appears  that  a 
doubt  had  been  presented  to  his  mind,  and  it  would  have  ap- 
peared to  be  suspicious  that  he  had  not  resorted  to  Lord  Mans- 
field, but  that  that  is  explained  by  bis  having  received  that  assur- 
ance which  ought  to  have  satisfied  him,  and  which  did,  of  course, 
satisfy  him, — the  very  person  with  whom  he  had  contracted, 
Middlemiss,  in  answer  to  his  inquiry,  having  assured  him  that 
he  understood  (and  that  surely  was  enough  to  satisfy  Scott)  that 
it  was  a  yearly  payment,  as  expressed  in  the  first  instrument. 
Whether  that  first  instrument  was  admissible  to  control  the  se- 
cond, whether  it  came  into  the  cause  or  not,  is  quite  immaterial 
in  point  of  law, — that  is  enough,  that  it  was  in  the  hands  of  this 
person,  an  ignorant  person  in  matters  of  law ;  and  it  appears  to 
me,  that  the  assurance  of  Middlemiss  was  quite  sufficient  to  ac- 
count for  his  not  resorting  to  bis  Lordship.  Then,  my  Lords, 
as  to  the  length  of  time  during  which  he  allowed  the  demand  to 
run  on,  without  making  a  demand,  that  undoubtedly  is  a  circum- 
stance not  to  be  laid  out  of  consideration ;  but  with  a  view  to 
the  case  itself,  if  that  case  is  well  founded  on  other  grounds,  it 
appears  to  me  not  to  rebut  that  case  arising  from  other  circum- 
stances, for  he  had  an  undeniable  right  to  have  the  first  £20,— 
that  is  admitted.  It  is  admitted  that  he  never  received  that 
£20.  It  16  equally  admitted  that  he  never  claimed  that  £20; 
and  if  this  argument  is  sufficient  to  rebut  his  right  to  the  pay- 
ment  for  (he  other  eighteen  years,  it  would  be  sufficient  also  to 
rebut  his  right  to  that  one  year.    My  Lordsy  I  ought  to  state. 
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that  not  being  quite  satisfied  with  respect  to  the  admissibility  of 
these  two  instruments,  and  not  quite  ^tisfied  with  respect  to 
the  authority  of  Middlemiss  to  bind  bis  Lordship,  not  having 
been  entered  into  in  the  first  stage  of  this  cause,  but  which  cir- 
cumstance arose  out  of  the  position  of  the  cause  before  the 
Court,  in  consequence  of  which,  the  Court  did  not  feel  itself 
called  upon  to  inquire  in  the  way  in  which  the  disputed  facts  of 
an  issue  are  regularly  brought  before  it,  the  admissions  having 
prevented  an  inquiry  in  the  manner  most  satisfactory — not  being 
quite  satisfied  on  these  points,  I  would  humbly  recommend  to 
your  Ix>rdship8  not  to  give  cusis  to  the  appellant.  I  greatly  re- 
gret that  the  form  of  proceedings  in  the  first  stnge  was  not  so 
satisfactory  in  this  respect  as  it  might  have  been ;  but  consider- 
ing also  the  delay  of  the  pursuer  in  making  this  demand  for 
payment,  these  circumstances  induce  me  to  recommend  to  your 
Lordships,  in  aflinning  the  judgment,  not  to  direct  the  payment 
of  costs  in  this  case.  With  respect  to  the  interest,  I  think  the 
payment  not  having  been  made  year  by  year,  the  respondent  is 
clearly  entitled  to  that,  and  that  the  judgment  in  his  favour 
must  be  affirmed ;  but,  upon  the  whole,  I  think  the  circum- 
stances  quite  sufficient  to  justify  your  Lordships  in  affirming  the 
judgment. 

Lord  Wy-nford* — My  Lords,  I  will  add  a  very  few  words  in 
this  cose,  in  accordance  with  the  opinion  which  has  been  ex- 
pressed by  my  noble  and  learned  friend.  I  have  had,  I  confess, 
from  the  beginning  of  this  case,  some  fear  lest  we  should  be 
doing  injustice;  but  if  there  is  any  risk  that  justice  may  not  be 
done,  we  have  been  put  into  that  situation  by  the  course  this 
cause  has  taken  in  the  Court  below.  There  are  three  questions, — 
one  as  to  the  interest,  in  which  I  entirely  concur  with  my  noble 
and  learned  friend,  that  the  authorities  to  which  we  have  been 
referred,  in  my  opinion,  clearly  and  satisfactorily  show,  that  as 
this  money  was  due  upon  a  fixed  day,  the  non-payment  of  it  en- 
titled the  party  to  recover  the  interest.  My  l^ords,  the  next 
question  is,  as  to  the  authority  of  Middlemiss  to  sign  these 

Sapers, — we  have  been  very  properly  told  by  Mr  Knight,  that 
liddlemiss's  authority,  with  reference  to  a  contract  to  a  man  to 
serve  at  Bcone,  must  be  considered  as  a  particular  authority,  and 
not  a  general  authority ;  and  therefore,  that  it  must  be  proved  up 
to  the  extent  to  which  the  agent  acted,— the  rule  being,  as  he  has 
stated  here,  and  I  apprehend  it  is  the  same  in  Scotland.  If  it  is 
not  the  hiw  in  that  country  and  in  this,  the  law  in  both  countries 
cannot  be  founded  on  the  principles  of  reason.  But  the  rule  being, 
as  I  apprehend,  in  both  countries,  that  where  the  authority  is 
general,  you  must  restrain  it  to  the  scope  of  the  authority,  where 
a  man  acts  on  special  authority,  you  must  show  that  authority 
up  to  the  extent  to  which  he  has  gone ;  and  if  you  cannot  show 
in  this  case  that  Middlemiss  had  authority  up  to  the  extent  to 
which  he  has  gone,  to  bind  Lord  Mansfield  to  pay  £20  a-year, 
the  present  pursuer  must  lose  that  £-2Q  a>year.  Now,  that  will 
depend  upon  whether  those  pleadings  are  to  be  considered  as 
evidence  in  the  cause.  That  Middlemiss  had  authority  to  con. 
tract  for  this  man's  going  to  Scotland,  is  perfectly  dear,  for 
there  was  no  contract  made  with  any  other  person ;  and  he  went 
to  Scotland, — and  it  is  impossible  to  suppose  he  would  have  gone, 
had  not  the  terms  of  his  going  been  regulated  by  some  one ; 
therefore,  Middlemiss  certainly  had  authority  to  contract  tor  his 
going  to  Scotland.  But  this  point  does  not  carry  us  to  the  pro- 
per extent  necessary.  The  question  then  is.  Whether  the  pleas 
do  not  relieve  us  from  the  difficulty  of  showing  that  the  contract 
under  which  he  went  is  that  contained  in  this  paper?  I  was 
very  mUch  struck  by  an  observation  which  was  extremely  well 
put  by  Mr  Keay,  as  indeed  the  whole  of  his  argument  was,  that, 
supposing  it  was  meant  to  be  disputed  that  an  authority  was 
given  to  Middlemiss  to  make  this  contract,  that  point  might 
have  been  distinctly  raised  in  the  Sherifif's  Court,  and  there  he 
would  have  called  upon  the  parties  at  that  time,  when  it  would 
have  been  done  better  than  it  cati  be  now,  to  prove  that  authority ; 
but  that  appears  to  have  been  taken  for  granted  in  the  Sherifi"s 
Court.  The  authority  seems  to  have  been  admitted  by  the  plead- 
ings in  the  cause ;  and  I  am  sure  that  it  is  the  custom,  in  the 
pleadings  in  Scotland,  to  mix  up  more  of  law  with  fact  than  we 
allow  in  this  country,  in  deciding  them.  Upon  a  Scotch  question, 
it  would  be  a  strange  thing  for  us  to  take  upon  ourselves  to  say, 
that  the  Scotch  Judges  were  not  warranted  in  understanding  the 


pleadings  as  they  have  done.     They  appear  to  have  taken  it  as 
granted,  that  the  authority  was  admitted ;  and  they  have  discusst^d 
the  meaning  of  the  paper,  and  not  the  previous  question,  Wht*  ther 
Middlemiss  had  authority  to  execute  it  ?     The  noble  appellant, 
it  appears,  founded,  himself,  upon  this  defence;  *'  the  defender 
admits,  that  as  an  inducement  to  the  pursuer  to  go  to  Scotland 
at  the  time  mentioned  in  the  summons,  he  was  promised  a  pie- 
sent  of  j£*20,  but  it  was  never  meant  that  such  a  sum  was  to  be 
paid  to  him  annually,  in  addition  to  his  ordinary  wages.*'     Had 
it  stopped  there,  it  would  have  admitted  nothing  more  nor  le»s 
than  this :  **  I  admit  only,  that  Scott  was  to  go  to  Scotland,  and 
to  have  jB'iO  ;*'  and  if  the  noble  defender  had  gone  on  and  said  thut 
£'iO  had  been  paid  him  at  the  end  of  the  first  year,  be  would 
have  had  great  difficulty  in  recovering  the  subsequent  years ;  but 
it  appears  that  the  noble  defender  admits  (bis  agents  I  mean — 
for  he,  of  course,  knew  nothing  of  these  matters,)  that  it  was  not 
paid  by  them.     This  is  not  an  admission  that  Lord  Mansfii-ld 
knew  of  any  precise  authority  in  writing,  but  it  admits  an 
authority  to  pay  jC20  and  the  wages.     Then  we  are  not  driven 
to  go  further.     Was  it  a  jC20  to  be  paid  once  for  going  down  to 
Scotland,  or  was  it  .£20  to  be  paid  year  by  year  ?     But  the  de- 
fence does  not  stop  here  ;  and  I  think,  fiom  what  lollows,  the 
learned  Judges  of  the  Court  of  Scotland  were  warranted  in  con- 
videring  this  to  be  an  annual  payment :  '*  The  defender  does  nut 
admit  that  he  is,  or  can  be  bound  to  any  extent  by  the  writings 
signed  by  Andrew  Middlemiss,  produced  with,  and  founded  on 
in  the  present  summons ;  and  in  particular,  it  ia  denied  thdt 
Middlemiss  had  any  power  to  enter  into  the  alleged  agreement 
with  the  pursuer,  under  which,  as  he  avers,  he  was  tu   receive 
from  the  defender  j£20  a«year,  in  addition  to  bis  ordinal  y  wages ; 
to  which  extent,  at  least,  the  writings  so  founded  on  in  the  bum- 
mons,  in  so  far  as  they  may  be  held  susceptible  of  such  a  con. 
struction,  were  wholly  unauthorised  by  the  defender.'*     It  appc^ars 
to  me,  that  if  the  noble  defender  admits  that  the  writing  was 
authorised,  it  is  not  for  him  to  say  that  you  are  not  to  put  that 
construction  upon  it — that  is  for  the  Judge  and  not  for  the  party. 
Then  he  goes  on  further :    "  The  first  document  produced  bears 
date  the  20th  April  1810,  and  in  which  it  is  stated,  that  the  pur. 
suer  is  to  have  an  allowance  of  £"20  per  annum.     The  other  do- 
cument is  dated  nearly  a  month  after,  namely,  on  14th  May  1810. 
It  bears  no  reference  to  the  preceding  agreement,'* — tbis  is  all 
argument.     *'  It  does  not  state  that  the  pursuer  is  to  have  £'iO 
a-year  over  and  above  his  wages,  but  only  that,  as  an  encourage- 
ment for  his  greater  assiduity.  Lord  Mansfield  is  to  make  biiu  a 
present  of  j£'2Q.'*     He  is  going  on  discussing  the  thing  before 
the  Court,  that  the  writing  was  sanctioned  by  him,  or  executed 
by  his  authority,  but  that  the  Court  ought  not  to  entertain  this 
question  in  such  and  such  a  way.     Then  he  goes  on :  *«  The 
writings  founded  on  in  the  summons  are  not  obligatory  on  the 
defender— by  whom  they  are  not  signed — by  whom  they  were  not 
authorised — and  by  whom  they  have  never  been  homologated  or 
confirmed," — if  it  had  stopped  there  it  would  have  done,  but  it 
proceeds — *<  in  so  far  at  least,  as  respects  the  alleged  agreement 
to  pay  the  pursuer  ^20  a-year,  in  addition  to  his  ordinary  wages.*" 
I  apprehend,  as  this  coarse  was  not  objected  to  in  the  Court  in 
Scotland,  it  was  considered  the  regular  mode  there,  to  proceed 
to  consider  what  construction  is  to  be  put  upon  it  (the  instra- 
nient)'the  defender  saying  in  effect,  *<  I  did  authorise  him  to  sign 
the  paper,  but  I  deny  that  that  construction  is  to  be  put  upon 
it  which  he  attempts  to  put.*'     My  Lords,  I  think  the  best  way 
is  to  consider  the  second  paper  as  constituting  the  agreement, 
holding  it  as  a  rule,  that  where  there  are  two  papers,  one  pos- 
terior to  the  other,  it  is  to  be  considered  that  the  parties  do  not 
mean  that  the  first  bargain  was  to  prevail  between  them,  but  that 
the  second  was  to  be  the  agreement  of  the  parties.     Let  us  look 
then  at  the  secdnd  paper,  which  is  the  safest  way  of  cousiderinf^ 
it.    My  noble  friend  reminds  me  that  the  learned  counsel  at  the 
Bar  argued,  that  the  second  paper  was  Lord  Mansfield's,  because 
tbe  style  was  better.     I  do  not  think  he  saw  the  second  paper, 
because  there  are  some  defects  in  the  style,  and  it  cannot  be  taken 
to  be  a  paper  coming  immediately  from  his  Lordship.   This  paper 
is  in  these  terms:  **  It  is  agreed  between  Andrew  Bliddlemiss, 
for  Lord  Mansfield  and  Ralph  Scott,  that  Ralph  Scott  is  to  go 
to  Scone,  to  superintend  the  bay  harvest," — that  he  was  not 
bound  to  do  by  the  first—-*'  ia  to  bind  bay,  and  instruct  others  in 
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that  process  ;  that  he  is  also  to  be  employed  as  bedger,  to  have 
the  care  of  the  fences  upon  Lord  Mansfield's  farm,  and  of  the 
fences  of  such  tenants  as  do  not  choose  to  keep  them  in  order 
bj  their  own  labourers.     lie  is  to  receive  the  same  wages  as 
were  pftid  to  the  hedger  who  was  lately  employed ;  and  when  at 
hay  harvestt  or  other  work,  he  will  receive  the  wages  of  the 
country."     Now,  I  apprehend  this  roan  would  not  have  gone  to 
ScodaBd,  |iarticularly  when  we  recollect  that  he  was  a  Scotch- 
man, and  that  they  have  not,  in  general,  a  strong  propensity  to 
retuni»  at  least  they  are  not  considered  as  disposed  to  return. 
It  is  not  very  likely  that  he  should  be  well  content  with  the 
vages  which  such  persons  were  paid  in  Scotland — he  being  in 
the  constant  employment  of  Lord  Mansfield  here,  and  receiving 
the  wages  paid  in  Middlesex ;  for  though  there  is  no  evidence 
given  upon  that,  I  take  for  granted  that  the  wages  given  in  that 
I>art  of  Scotland,  at  such  a  distance,  are  not  equal  to  those  paid 
round  London ;  therefore,  that  circumstance  shows  that  he  roust 
hai^  some  inducement  beyond  the  ordinary  wages  of  the  country; 
— **  and  when  at  hay  harvest  or  other  work,  he  will  receive  the 
wages  of  the  country;  but  in  addition  to  these,  as  an  encounige- 
ment  for  his  greater  assiduity,'* — it  is  not  for  his  going  to  Scot- 
land; as  ray  noble  friend  has  said,  but  for  his  greater  assiduity, 
which,  of  course,  would  apply  to  the  whole  time  he  remained. 
**  Lord  Mansfield  is  to  make  him  a  present  of  ;£20,** — a  great 
many  observations  were  made  upon  that — "  Lord  Mansfield  is  to 
Biiike  him  a  present  of  £'20  "  is  in  fact  an  obligation  to  pay  j620. 
It  is  absurd  to  suppose  that  this  roan  would  have  gone  down  to 
Scotland,  and  then,  that  Lord  Mansfield  was  to  be  considered  as 
entitled  to  take  into  consideration  whether  he  would  pay  him 
the  £30  a^year.     This  is  the  language  of  an  ignorant  person,  but 
its  import  is  clear.    It  is  plainly  an  annual  payment  of  £20 ;  **  and 
it  is  also  understood,  that  Scott  is  to  continue  in  Lord  Mans- 
field's senrice,  at  all  events,  to  Whitsunday  181 1."    It  appears 
to  me,  that  it  was  intended  that  this  roan  was  to  go  down  to 
teach  the  Scotchroen  the  making  of  hav,  and  the  making  hedges 
and  ditches,  in  the  modes  practised  in   England,  and  that  he 
should  hjftve  jC20  by  the  year.     It  appears  in  the  caose,  that 
Lord  Mansfield  approved  of  his  mode  of  conducting  himself, — 
he  speaks  of  the  handsome  manner  in  which  Lord  Mansfield 
bad  spoken  of  him — his  services  were  found  extremeljr  useful 
there  ;  and  therefore  he  wras  continued  there.     Then,  of  course,  if 
he  was  to  be  continued  another  year — he  was  so  continued  on 
the  same  terms  as  he  had  gone  through  the  first — I  think  this  is 
plainly  the  import  of  the  terms :  "  He  is  to  continue  in  Lord 
Mansfield*s  service,  at  all  events,  till  Whitsunday  181 1,**-— he  was 
not  to  have  his  ^20  unless  he  continued  one  year — **  and  until 
this  agreement  shall  be  terminated  by  the  desire  of  either  party." 
If  his  service  is  to  continue,  what  else  is  to  continue  ?  the  whole 
of  this  agreement  till  the  desire  of  either  party.     Then  what 
is  the  whole  agreement  ?    Why,  the  ordinary  wages  of  Scotch 
labourers  and  £20,  and  as  long  as  he  remains.     This  agreement 
is  renewed  year  by  year,  upon  the  same  terms.     Then  the  only 
remaining  question  in  the  cause  is,  Whether  a  sufficient  reason 
has  been  given  why  this  man  lay  by  and  did  not  demand  this 
sum  ?     1  think  there  has.   But  it  is  aigued  that  he  must  not  place 
Lc>rd  Mansfield  in  a  worse  situation  by  lying  by.     I  thinlE  he 
oi^ght  not ;  and  on  that  ground  I  agree  with  my  noble  friend, 
that  he  ought  not  to  have  his  costs,  and  for  this  among  other 
reasons — because  it  appears  that  the  judgment  was  one  attended 
with  considerable  difficulty.  The  Lord  Ordinary  estpressed  great 
difficulty  ;  and  one  or  two  of  the  other  learned  Judges  in  the 
Court  below  expressed  great  difficulty.     When  Judges  do  ex- 
press  diflieulty  in  coming  to  the  decisions  they  are  called  upon 
to  pronounce,  there  is  an  encouragement  to  the  party  to  appeal ; 
and  I  agree  in  that  which  my  noble  and  learned  friend  has  ex- 
pressed, that  in  this  case,  though  this  judgment  should  be  affirmed, 
it  should  be  affirmed  without  coats. 

Jodgmenl  affirmed. 

First  Division. — Lord  Ordinary,  Newton. — Spottiswoode  & 
IlobertsK>n,  Appellant's  Solicitors. — Moiicrie£f,  Webster  and 
Thoaason,  Respondent's  Solicitors. 
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No.  236. — William  Taylor,  Appellant,  v.  Sir  Wil- 
LI  AM  CuNiNGHAM  Faiulie,  and  Trustees,  Re^ 
ipondcnts. 

Process — Baiikrupt<— Expenses —  Caution — Defender — A  party 
called  at  a  defender  in  an  action,  although  bankrupt,  ami  under 
tequeslraiioHy  is  not  bound  to  Jind  cautionjbr  the  expentei  of  pro- 
cett,  though  his  trustees  rrfase  to  appear, 

A  lease  was  granted  by  Sir  William  Cuningham 
Fairlie  in  1812,  of  the  coal  on  the  estate  of  Fairlie, 
in  favour  of  the  appellant,  and  his  brothers  John  and 
George  Taylor,  and  their  heirs,  <*  but  secluding  as- 
signees and  sub-tenants,  under  whatever  denomination, 
legal  or  voluntary,  without  the  concurrence  of  the 
proprietor  in  writing,"  under  certain  conditions  and 
reservations  as  to  the  mode  of  working.  It  was  to 
endure  for  the  space  of  24*  years,  and  the  lifetime  of 
George  Taylor,  if  he  should  survive  that  period.  The 
rent  was  declared  to  be  £500,  and  afterwards  restrict- 
ed to  £400,  or,  in  the  landlord's  option,  a  lordship 
or  proportional  payment  of  one-eighth  part  of  the  prices 
of  the  whole  coal  raised  from  the  colliery.  The  lease 
contained  the  following  clause : 

'*  And  farther,  if  it  shall  happen  that  the  said  tacksmen  or 
their  foresaids,  shall  fail  in  the  regular  payment  of  the  said  re- 
spective shares  or  moieties  of  said  rent  at  tne  terms  at  which  the 
same  become  due,  so  as  that  two  quarters*  payment  thereof  shall 
at  any  time  be  due,  when  a  third  becomes  current,  then,  and  in 
that  case,  the  said  tack  shall,  ipso  facto,  become  void  and  null, 
without  any  process  of  declarator  to  be  used  for  that  effect ;  and 
it  shall,  thereupon,  be  in  the  power  of  the  said  Sir  William 
Cuningham  Fairlie,  and  his  foresaids,  to  enter  into  the  posses- 
sion of  the  whole  premises  themselves,  or  othenvise  to  dispose 
thereof  as  they  may  think  proper,  in  the  same  manner  as  if  this 
tack  had  never  been  granted,  or  bad  finally  determined  and  been 
at  an  end." 

The  lessees  entered  into  possession  under  the  lease 
in  1814.  John  and  George  assigned  their  right  to  the 
appellant,  and  the  appellant  having  become  insolvent, 
he  assigned  his  right  to  Fulton  and  Neilson,  as  trus- 
tees for  his  creditors.  Subsequently,  the  appellant  and 
his  trustees  deserted  the  colliery,  and  John  and  George 
having  applied  to  the  SheriflP,  were  reinstated  in  pos- 
session. In  1819,  sequestration  was  awarded  against 
the  appellant,  and  James  Kerr  was  appointed  his 
trustee.  His  brother  John  died  sometime  thereafter, 
leaving  his  affairs  embarrassed  ;  and  in  1823,  ^George 
Taylor  executed  a  private  trust.  In  March  1825,  the 
respondent  raised  the  present  summons  of  declarator 
of  irritancy  against  the  appellant,  and  his  trustees, 
&c. ;  and  setting  forth  the  failure  to  pay  the  rent  at  the 
stipulated  terms,  and  that, 

*<  besides  former  ^rcnts,  there  was  due  to  the  pursuer,  at  the 
term  of  Martinmas  1824,  the  sum  of  ^400  Sterling,  on  account  of 
the  said  colliery,  being  a  full  year's  rent,  or  the  rent  for  four  quar- 
ters, as  the  same  was  restricted,  and  payable  for  the  said  year,  or 
for  four  quarters,  and  interest  on  each  quarter's  payment,  from 
the  respective  terms  of  payment  until  paid ;  whereby  the  irri- 
tancy declared  in  the  foresaid  tack  has  been  incurred,  and  the 
said  tack  has  become  void  and  extinct  in  all  time  coming  :'*  and 
thereupon  it  concluded,  that  it  should  be  found  that  the  foresaid 
rents  were  due,  "  at  least  that  they  are  resting  and  owing  to  the 
pursuers  two  quarterly  payments  of  the  foresaid  yearly  rent,  as 
ri'stricted,  while  a  third  has  become  current :  and  that  the  said 
defendcEB  have  thereby  contravened  the  terms  of  the  said  tack, 
and  incurred  the  irritancy  foresaid  ;*'  and  that  they  should  be  de- 
cerned to  remove  from  the  occupation  of  the  subject. 

Defences  were  lodged  for  the  appellant,  and  aho 
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for  his  trustees.  The  Lord  Ordinary  assoilzied  the 
latter  from  any  personal  conclusion,  and  decerned 
against  the  appellant  in  terms  of  the  libel.  The  ap- 
pellant reclaimed,  pleading — That  on  a  balancing  of 
accounts  between  the  lessees  and  the  landlord,  it  would 
be  found  that  the  arrears  libelled  were  not  due. 
A  condescendence  and  answers  were  subsequently 
lodged ;  and  the  respondents  having  insisted  on  the 
appellant  finding  caution,  in  respect  of  the  bankruptcy, 
the  Court,  '*  ante  omnia,  ordain  him  to  find  sufficient 
caution  for  the  whole  expenses  of  process ;"  and  on  his 
failure  to  obey  this  appointment,  tne  Court  adhered  to 
the  interlocutor  reclaimed  against.  William  Taylor 
then  appealed,  pleading — I.  There  is  no  rule  in  law 
which  renders  it  necessary  for  a  party  called  as  defender 
in  a  suit,  to  find  caution  for  the  expenses  of  the  pursuer, 
although  he  may  have  been  rendered  bankrupt  pre* 
yious  to  the  institution  of  the  action.  And  if  any  such 
rule  did  exist  in  ordinary  cases,  it  would  be  inappli- 
cable to  the  present. — 1 1.  The  respondents  were  barred, 
by  their  own  acts  and  conduct,  from  demanding  se- 
curity, in  respect  that  they  did  not  do  so  i;i  limine. — 
III.  The  summons  ought  to  have  been  dismissed,  in 
respect  that  the  word  '*  March,"  or  at  least  the  three 
initial  letters  of  it,  in  the  date  of  the  summons,  is 
visibly  written  on  an  erasure,  and  in  respect  of  the 
faulty  structure  of  that  deed,  and  of  the  inapplicability 
of  the  conclusions  to  the  circumstances  on  which  the 
action  was  brought — IV.  The  defence  pleaded,  of  no 
arrears,  was  relevant,  and  ought  to  have  oeen  admitted 
to  probation.  Answered — I.  That  the  appellant, 
being  a  bankrupt  under  sequestration,  and  defending 
the  present  action,  not  only  without  the  concurrence 
of  the  trustee  under  the  sequestration,  but  after  de^ 
cree  of  irritancy  has  been  obtained  against  the  trustee, 
and  after  decree  has  been  pronounced  against  himself 
by  the  Lord  Ordinary,  on  a  closed  record,  and  now 
craving  a  new  investigation,  cannot  be  allowed  to  be 
farther  heard,  without  finding  caution  to  the  respon- 
dents for  expenses  of  process. — II.  That  the  right 
to  the  lease  of  the  colliery,  which  originally  belonged 
to  the  appellant,  is  entirely  extinguished  by  the  de* 
creia  obtained  against  the  trustee,  to  whom  the  ap- 

f)ellant*s  right  had  been  judicially  assigned,  the  land- 
ord  alone  being  entitled  to  object  to  the  validity  of 
such  assignation,  and  he  having  recognised  its  effect, 
by  calling  the  trustee  as  a  party  to  the  present  pro- 
cess.— III.  That  the  appellant  can  found  no  de- 
fence upon  his  alleged  exclusion  from  possession  of 
the  colliery,  that  being  an  act  in  which  the  landlord 
bad  no  share,  and  for  which,  if  illegal,  the  appellant's 
remedy  lies  against  the  parties  on  whose  application 
be  was  excluded.T— I V.  That  none  of  the  averments 
wade  by  the  appellant  are  relevant  to  show  that  the 
I'ents  alleged  in  the  summons  to  be  due  were  paid. 

Lord  Chancellor. — My  Lords,  I  was  anxious  that  the  case 
should  stand  over,  for  the  purpose  of  enabling  me  to  satisfy 
myself  with  respect  to  one  or  two  points  of  practice  which  have 
been  alleged  variously  by  the  counsel  on  the  different  sides  of 
the  Bar,  and  on  wbiph  no  decided  case  has  been  adduced  by  either 
party.  I  will  not  at  present  trouble  your  Lordships  with  the 
view  I  take  of  the  main  fjuestion  in  di^tpute  between  these  parties, 
but  I  shall  regret  exceedingly,  should  they  hold  out  against  the 
fid  vice  of  your  Lurdships,  that  tUi;i  case  may  be  brought  to  a  speedy 


termination.    Although  the  judgment  I  am  about  to  propose  for 
your  Lordships*  consideration  will  not  finally  decide  the  question, 
yet  I  hope  it  will  not  lead  to  further  litigation  between  the  parties. 
Having  offered  these  few  observations,  I  shall  now  proceed  to 
state  the  grounds  on  which  I  shall  call  upon  your  Lordships  to 
come  to  a  different  conclusion  from  that  which  has  been  arrived 
at  by  the  Court  below.     There  were  three  parties  in  the  original 
suit, — Neilson  and  Fulton  as  trustees  for  the  creditors  of  William 
Taylor,  and  James  Kerr  as  trustee  for  William  Taylor,  on  his 
sequestrated  estate.     Neilson  and  Fulton  were  the  trustees  to 
whom  hfi  had  assigned  his  lease,  for  the  benefit  of  his  creditors. 
They  took  possession,  but  afterwards  abandoned  it,— on  which 
Taylor  re-entered.     There  was  another  claimant,  in  the  person 
of  James  Kerr,  who  became  a  trustee  under  the  sequestration 
which  followed  the  bankruptcy.     But  the  creditors  were  repre. 
sented  by  the  bankrupt  himself,  who  was  also  made  by  the  pur- 
suers themselves  a  defendant  in  the  suit,  when  it  was  first  brought 
into  the  Court  below, — where,  when  the  defence  was  gone  into, 
the  other  three  parties  defendants  in  the  suit,  the  trustees,  dis- 
claimed all  interest  in  the  disputed  property,  and  Taylor  did  not 
appear,  in  consequence  of  which  the  Lord  Ordinary  pronounced 
this  interlocutor,  of  the  26tb  May  18*2j:   "Having  heard  the 
counsel  for  the  parties  on  the  conclusions  of  the  libel  and  de- 
fences, assoilzies  the  defenders,  John  Neilson,  John  Fulton  and 
James  Kern  from  any  claim  for  the  rent  of  the  year,  at  and  pre. 
ceding  Martinmas  1824;  and,  quoad  ultra,  decerns  and  declares 
in  terms  of  the  libel :  Finds  the  above  defenders  entitled  to  their 
expenses ;  allows  an  account  thereof  to  be  given  in,  and  remits 
the  same  to  the  auditor  of  Court  to  be  taxed,  and  to  report.** 
What  is  this  but  a  calling  on  the  parties  to  give  up  their  title 
to  the  property  in  every  reapect ;  for  it  decerns  and  declares  in 
terms  of  the  libel,  and  finds  the  defenders,  Neilson,  Fulton  and 
Kerr,  entided  to  their  expenses.     Now,  let  us  consider  for  a 
moment,  in  what  a  situation  this  left  Taylor,  who  was  made  a 
defendant  by  the  pursuer,  who  bad  obtained  judgment  against 
him  in  the  terms  of  the  libel.     There  bad  been  a  judgment  given 
in  behalf  of  the  other  defendants,  giving  them  expenses,  &c. ;  but 
as  to  Taylor,  there  was  a  judgment  against  him  in  terms  of  the 
libel.     Something  has  been  said  oh  this  point,  as  to  the  finding 
against  Taylor  in  term^  of  the  libel,  and  on  the  subject  of  ex- 
penses.    One  party  held,  that  adecerniture  in  terms  of  the  libel 
was  a  decemiture  of  the  e^ppenses  of  the  libel,  concluded  for  as  to 
the  giving  up  the  colliery,  and  ^200  besides,  on  the  seore  of  ex- 
penses ;  and  maintained  farther,  that  an  account  of  all  that  re- 
mained was  to  be  remitted  to  the  auditors,  who  were  to  tax  the 
expenses  said  to  be  due  on  the  general  finding,  as  though  this 
general  finding,  in  the  terms  of  the  libel,  was  not  a  sufficient  fixing 
of  the  parties  with  the  expenses.     In  these  matters  I  find,  that 
if  it  is  a  decree  in  absence,  it  imports  a  finding  of  expenses. 
But  vtill  the  case  is  not  tried  on  the  merits.     Though  he  hsis 
appeared,  still  it  is  held  in  practice  tantamount  to  a  finding  in  ex- 
penses in  general  terms.     If  it  is  a  general  sUtement  on  the 
merits,  still  it  is  a  finding  in  absence,  and  not  on  the  merits.     It  is 
clear  that  this  finding  burdens  Mr  Taylor  with  the  expenses  of 
the  suit.     It  is  quite  clear,  that,  by  the  interlocutor  of  the  18th 
of  December  1827,  after  Mr  Taylor  had  met  the  parties  in  Court, 
be,  Mr  Taylor,  was  found  **  liable  to  the  pursuers  in  expense>," 
of  which  an  account  was  appointed  to  be  given  in,  and  when 
lodged,  remitted  to  the  auditor  to  tax  the  same,  and  to  report ;  m 
that,  at  all  events,  on  the  7th  page,  here  is  Mr  Taylor  mude  a  de- 
fender, and  put  to  expenses.     Now,  can  it  be  said  on  any  terms 
of  justice,  that  a  party  has  a  right  to  bring  another  into  Court, 
and  get  a  judgment  against  him  in  his  absence,  which  may  saddle 
him  with  the  expenses  of  the  suit,  if  that  party  is  debarred  from 
coming  iu.     It  is  said  that  Taylor  appeared  by  his  own  trustees, 
and  that  he  had  no  right  himself  to  appear  there  at  all.      On  this 
point,  I  confess  I  have  very  great  doubt,  for  I  do  think  that  Mr 
Taylor  had  an  interest;  but  it  is  quite  unnecessary  to  atop  at 
that,  for  undoubtedly  he  had  at  least  an  interest  in  not  banng 
judgment  passed  against  him,  or,  at  any  rate,  one  which  aaddled 
him  with  expenses.    Your  Lordships  wUt  observe,  that  I  have  left 
undisputed,  any  arguments  on  the  merits  of  the  case  which  have 
been  adduced  in  the  Courts  below ;  but  I  will  now  shortly  btate 
the  judgment  of  the  Couit  below,  after  the  hearing  of  rho2>o  ar- 
guments.    The  first  is  on  the  18th  of  December  1827,  uud  which 
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was  pronounced  as  follows:  "  The  Lord  Ordinary  having  heard 
parties*  procurators,  and  thereafter  considered  the  closed  record, 
and  whole  process,  decerns  and  declares  against  the  defendant, 
Williain  Taylor,  in  terms  of  the  libel :  Finds  him  liable  to  the 
porstters  in  expenses,  of  which  appoints  an  account  to  be  given 
in,  and  when  lodged,  remits  to  the  auditor  to  tax  the  same,  and 
report."  He  then  reclaimed  to  the  Second  Division  of  the  Court 
against  that  interlocutor,  when  their  Lordbhips  of  that  Division 
of  the  Court  pronounced  the  following  judgment,  on  the  6th  of 
February  1829:  "  The  Lords  having  resumed  consideration  of 
this  case,  and  heard  the  counsel  for  the  parties,  appoint  the  de- 
fender, William  Taylor,  within  three  weeks  from  this  date,  to  lodge 
a  condescendence  before  answer,  and  therein  to  state  specially 
and  articulately,  the  grounds  and  evidence  on  which  he  alleges 
that  the  arrears,  stated  in  the  summons  as  due  at  Martinmas 
]824v  were  not  due,  as  then  averred,  and  also  the  means  of  proof 
by  which  be  proposes  to  establish  his  allegations ;  and  sist  James 
^filler,  writer  in  Edinburgh,  in  room  of  the  late  Robert  Bumettt 
as  trustee  fur  the  creditors  of  Sir  William  Cunningham  Fairlie, 
Bart."  This  is  a  judgment  of  the  Court  iteelf,  which  lets  in 
Taylor  without  stating  any  terms  or  conditions.  It  is  an  inter- 
locator  which  leads  Taylor  on  to  further  expenses.  Thus  the 
Court  is  itaelf  a  party  to  the  leading  Taylor  on  in  the  suit,  but 
afterwards  it  stops  him  short  in  the  prosecution  of  it  Then 
cornea  the  interlocutor  of  the  4th  of  December  1629,  which  is 
in  these  terms :  '*  The  Lords  having  advised  the  cause,  and  heard 
the  coansel  for  the  parties,  before  further  proceeding,  et  ante 
ommia^  ordain  the  defender  to  dnd  sufficient  caution  for  the  whole 
expenses  of  process,  on  or  before  the  third  sederunt  day  in  Fe- 
bniaiy  next,  and  appoint  the  case  to  be  put  in  the  roll  for  further 
advising.**  On  this,  Taylor  presented  a  petition  for  leave  to  ap- 
peal  against  the  interlocutor,  but  the  petition  was  refused,  and 
on  the  6th  of  March  1830,  the  Court  pronounced  the  following 
jadgment :  "  The  Lords  having  heard  the  counsel  for  the  re- 
spondents, in  respect  of  no  appearance  for  the  defender,  William 
Taylor,  and  of  the  former  procedure,  refuse  the  desire  of  the  re- 
daiming  note ;  adhere  to  the  interlocutor  submitted  to  review, 
and  decern.**  By  these  judgments,  your  Lordships  perceive 
Taylor  is  precluded  from  proceeding  in  bis  cause.  If,  in  the 
opinion  of  the  Court,  it  was  found  necessary  to  stop  this  cause, 
even  then  I  should  have  gone  on  other  grounds.  I  should  have 
gone  on  the  ground  that  Taylor  was  not  liable  to  these  proceed- 
ings. Now  Mr  Taylor,  as  it  would  appear,  petitioned  the  Court 
against  the  interlocutor  of  the  4th  of  December,  the  prayer  of 
which  petition  was  refused.  Therefore,  Taylor  was  perfectly 
regular  in  appealing  to  your  Lordships  against  that  finding,  which 
was  dearly  a  decerniture  fixii^  Taylor  with  the  expenses  due. 
Now.  if  there  was  any  practice  in  the  Scotch  Courts,  which 
would  allow  a  plaintiff  to  call  on  a  defender  for  a  security  for 
expenses  in  a  ca^e  in  which  the  defender  was  brought  into  Court 
by  the  dedsion  of  that  Court  itself, — if  there  was  any  such  prac 
tice,  even  then  I  should  have  my  doubts  as  to  the  justice  of  that 
practice  ;  for  I  own  I  am  unable  to  apprehend  how  such  a  prac- 
tice should  prevail,  which  is  so  inconsistent  with  the  ordinary 
principles  which  guard  the  proceedings  of  Courts  of  law,  or  na. 
tural  justice, — still,  if  it  had  become  the  practice  of  the  Courts, 
I  should  have  been  exceedingly  slow  in  giving  a  judgment  which 
would  go  against  an  acknowledged  practice.  But  I  find  there  is 
DO  such  practice, — I  find  it  even  varies  very  considerably  in 
cases  where  pursuers  arc  called  on  ;  but  in  all  cases  whore  a  de- 
fender is  called  on,  there  is  no  such  practice,  and  therefore  it 
appears  that  this  is  the  first  case  on  record  where  such  security 
has  been  required  from  a  defender,  if  I  except  the  case  of  Lyall 
«.  Mudie,  on  which  I  shall  remark.  I  do  not  see  any  case  in 
which  a  defender  is  to  be  prevented  from  proceeding  in  his  de- 
fence, whether  such  prevention  should  be  offered  at  an  earlier  or 
a  more  advanced  penod  of  the  cause,  but  more  particularly  so, 
when  a  psrty  has  been  drawn  into  that  cause  by  the  judgment  of 
the  Court  itself,  which,  at  the  latest  period,  by  its  judgment,  pre- 
cludes bim  from  proceeding  in  his  defence,  by  making  a  condi- 
tion with  which  he  is  unable  to  comply.  I  can  see  no  reason 
why,  in  any  one  of  these  three  stages  of  the  proceedings,  the 
Court  ought  to  put  a  defender  upon  terms,  who  comes  com- 
pulsorily  into  Court.  I  say,  I  see  no  reason  why  that  Conrt 
should  not  put  bim  in  a  sittiation  to  meet  the  case.     Another  case 


has  been  mentioned,  to  which  reference  has  been  made,  where  a  de- 
cision has  been  given  something  like  the  present,  but  that  case  was 
not  on  a  par  with  this, — it  was  one  emanating  from  the  same 
Court,  only  a  few  days  previous.  This  judgment  was  given  on  the 
4th  December,  and  that  had  been  pronounced  on  the  1st  Decem- 
ber ;  it  is  to  be  found  in  the  8th  volume  of  Shaw  and  Dunlop's  Re- 
ports, folio  158.  That  is  a  case  which  fives  to  this  decision  a 
support  which  is  very  slender  indeed.  It  only  shows  that  their 
Lordships  held  the  same  doctrine  on  the  4tb,  that  they  had  on  the 
1st ;  and  that  those  learned  persons  did  deliberately  and  advisedly 
intend  to  adopt  the  principle,  that  they  could  make  a  defender  find 
security  for  the  costs  of  the  suit :  Further  than  this  it  does  not  go, 
— it  leaves  it  with  no  authority  whatever.  But  in  the  next  place, 
when  your  Lordships  look  to  the  case  of  Lyall  v,  Mudie,  it  differs 
in  another  material  respect.  That  is  not  the  case  of  a  defender 
being  found  subject  to  costs,  but  it  is  that  of  a  person  under  differ- 
ent circumstances ;  for  Mr  Lyall  was,  it  may  be  said,  scarcely  in  the 
situation  of  a  defender,  and  be  was  as  much  the  acquitter  as  the 
dischai^er.  Mudie  was  called  the  suspender, — he  therefore  was 
substantially  the  pursuer  (for  Lyall  was  the  charger),  and  as 
such,  came  voluntarily  into  the  proceedings,  and  became  liable 
to  the  terms  of  the  decision.  There  are  other  points  in  that 
oase  which  vary  it  from  this.  For  instance,  even  if  it  bad  been 
standing  in  the  books  for  a  great  length  of  time,  yet  it  would,  on 
its  own  merits,  have  wanted  that  which  could  have  given  it  au- 
thority for  ruling  in  this  decision ;  for  there  the  defender  was  no- 
minally as  wdl  as  substantially  the  suspender.  There  is  a  case 
in  which  one  party  puts  another  party  to  a  great  expense  by  a 
vexatious  proceeding  (he  being  a  tool  in  the  bands  of  a  profes- 
sional man),  without  worth,  without  anv  security  for  costs  to  the 
defender  (a  man  of  wealth),  who,  whilst  he  would,  in  case  of 
defeat,  be  called  upon  for  costs,  in  case  of  success,  would  have 
no  chance  of  obtaining  them  from  his  opponent.  My  Ijords, 
this  matter  has  been  a  subject  of  much  discussion  before  the 
common  law  commissioners,  who  have  considered  it  a  matter 
of  so  great  diflUculty,  that  at  present  they  have  come  to  no  ded- 
sion upon  it ;  for  although  a  case  such  as  I  have  put,  was  one  of 
great  hardship,  yet  the  danger  would  arise,  that  it  might  pre- 
vent a  man  under  different  circumstances,  and  not  having  the 
means  of  finding  security  for  costs,  from  coming  into  Court. 
Such  a  case  as  the  one  I  have  named  may  have  occurred ;  but  I 
have  never  seen  one  in  which  a  defender  has  been  made  liable  in  se- 
curity of  costs  in  case  of  defeat,  and  who  has  been  thereby  preclud- 
from  coming  into  Court  to  make  his  defence.  The  case  is  dif- 
ferent with  a  pursuer  who  has  himself  to  blame  for  coming  in- 
to Court;  whereas  in  the  case  of  a  defender,  all  that  he  has  to 
do,  is  to  defeat  the  pursuer,  getting  nothing  but  the  possession 
of  the  property  for  which  he  has  contended.  Under  these  dr- 
cumstances,  my  Lords,  I  do  not  thiiik  there  is  a  doubt  that  there 
has  been  a  miscarriage  in  the  Court  below.  I  shall  therefore 
recommend  to  your  Lordships  to  reverse  the  interlocutors  of  the 
4th  December  1829,  and  the  Sd  and  6th  March  1830,  and  to  re. 
mit  the  case  to  proceed  on  that  reversal.  By  which  judgment 
your  Lordships  will  enable  the  defender,  Tavlor,  to  proceed 
without  finding  security  for  the  costs.  My  Lords,  I  by  no 
means  mean  to  say,  that  there  are  no  cases  in  which  a  security 
fur  the  payment  of  costs  may  not  be  requisite  ; — for  instance,  in 
case  of  bankruptcy,  if  a  bankrupt  should  take  a  case  out  of  the 
hands  of  his  trustees  at  a  time  when  he  was  well  and  properly 
represented,  and  he  should  persist  in  going  on  Avith  a  vexatious 
litig.ttion,  finding  himself  contending  with  a  party  sufliciently 
competent  to  pay  the  costs,  I  by  no  means  think  that  there  may 
not  be  a  case  where  the  Court  might  not  call  on  a  poor  party 
to  find  security  for  the  costs.  On  the  grounds  I  have  already 
stated,  I  am  clearly  of  opinion,  that  Mr  Taylor  ought  not  to 
be  bound  to  find  security  for  the  costs ;  and  further,  it  is  my 
opinion,  that  if  ever  there  was  a  case  where  it  was  benefidal 
for  all  parties  that  the  case  should  be  settled  out  of  Court — this 
is  that  case. 

Lord  IVynford, — My  Lords,  when  I  heard  this  case  argued 
before  your  Lordships,  I  could  not  but  think  there  was  some 
practice  in  Scotland  which  prevented  this  party  from  proceed- 
ing in  the  cause.  I  have,  with  the  learned  and  noble  Lord  who 
has  just  addressed  your  liordithips,  inquired  into  that  point,  and 
I  find  this  is  not  the  case*     There  are  in  this  ca<;c  two  ques*- 
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tionSf—Jirsi,  Whether  this  defendant  could  have  been  called 
upon  to  pay  costs  at  any  time?  and,  secondlt/,  Whether  he  could, 
in  this  case,  be  stopped  in  his  defence  by  not  finding  security  for 
those  costs  ?     This  is  a  question  as  to  whether  the  defender  is 
entitled  to  an  estate.     The  defender  comes  in  and  says  he  has 
a  right  to  claim,  and  he  pleads  that  right.   A  judgment  is  given 
against  him  in  his  absence,  but  he  is  afterwards  permitted  again 
to  come  into  Court,  on  paying  two  guineas  as  costs  to  the  pur- 
suer.    But,  after  a  defence  of  three  or  four  years,  the  pursuer 
comes  in  and  insists  on  the  defender  giving  security  for  the  costs, 
before  be  proceeds  any  further  in  the  defence.  The  Court  agree 
to  that,  and  then  two  judgments  are  given.     If  that  is  the  law, 
I  would  ask,  what  would  be  the  situation  of  many  persons  ?    If 
you  could  bring  a  man  into  a  Court  of  law*  and  turn  round 
upon  him  after  such  a  lapse  of  time,  and  ask  for  security  for 
costs,  before  you  allow  him  to  proceed  in  bis  defence,  what 
would  be  the  effect?   If  a  man  brings  an  action  against  a  person 
of  even  considerable  estate,  and  that  estate  is  the  subject  of  the 
action  (that  person  having  no  other  property),  and  the  title  of 
that  estate  being  necessarily  involved  in  the  suit,  how  could  he 
give  that  security  ?  and  if  he  did  not  give  it,  what  must  be  the 
consequence  ?     Why,  the  plaintiff  or  pursuer  might  take  that 
estate  from  him  without  his  having  an  opportunity  of  giving  an 
answer.     I  must  admit  that,  in  some  cases,  parties  may  be  re- 
quired to  give  security,  whether  they  appear  in  the  character  of 
plaintiff  or  defendant,  but,  at  the  same  time,  I  am  aware  that 
the  common  law  commissioners  did  not  feel  themselves  justi- 
fied in  recommending  that  parties  should  be  called  upon  to  give 
such  security.     I  brought  in  a  bill  last  night  in,  order  to  enable 
parties,  in  the  case  of  a  litigious  plaintiff,  to  cull  for  security,  in 
order  to  prevent  him  from  going  on  with  a  vexatious  suit,  or  in 
the  case  of  a  litigious  defendant,  who,  by  keeping  a  plaintiff  at 
arm's  length,  may  put  him  to  considerable  and  unnecessary  ex- 
pense,— but  I  have  not  thought  it  safe  to  give  that  power  to  any 
Court,  except  in  the  case  of  a  litigious  and  vexatious  plaintiff,  or 
dishonest  defendant.  Nothing  of  that  sort  appears  in  the  present 
case.    There  is  a  party  cUiming  a  very  important  interest.  This 
suit  was  instituted  to  get  possession  of  a  property  which  Taylor 
holds  by  lease,  but  wMch  lease  his  trustees  have  repudiated.  He 
contends  that  the  lease  is  not  void,  although  the  other  party  con- 
tends that  it  is  put  an  end  to  by  non-payment  of  rent,  accord- 
ing to  the  terms  of  the  agreement    This  he  disputed,  as  well  as 
(hat  it  is  void  by  his  assignment  to  the  trustees.    If  they  did  not 
thinly  proper  to  take  the  necessary  steps  for  the  recovery  of  the 
same,  or  for  the  keeping  possession  while  they  had  it,  still  that 
did  not  bar  the  defender,  who  considered  it  as  a  very  beneficial 
lease,  in  wliiph  he  had  a  right  and  interest  to  defend.     It  has 
been  said,  that  this  has  been  decided  by  the  old  appetd  of  Tay- 
lor V.  Fairlie,  but  that  does  not  decide  this  case ;  for  in  that  case 
there  were  three  parties  concerned,  and  it  was  decided  upon 
a  mere  technicality,  that  one  only  could  not  maintain  the  action. 
Suppose  one  man  sues  in  an  action  of  ejectment,  although  he 
has  one-third  interest  in  that  action,  yet  his  suing  singly  will 
not  agree  with  the  records  of  the  Court.     Therefore,  the  case 
of  Tdylor  o.  Fairlie  does  not  decide  this  case.     So  it  appears 
to  me,  that  it  cannot  be  said  that  this  roan  has  no  beneficial  in- 
terest in  the  suit.  But  how  does  the  case  stand  ?  He  is  allowed  to 
come  into  Court  on  a  certain  condition,  which  is  performed ;  they 
allow  him  to  go  on  for  two  or  three  years,  and  then  they  stop  him, 
by  calling  upon  him  to  find  security  for  the  costs.     They  allow 
liim  to  come  into  Court  on  paying  two  guineas.     He  goes  on, 
incurs  considerable  ei^penses,  and  then  after  three  years,  although 
he  has  conformed  tp  the  only  condition  imposed  on  him  on  com- 
ing into  Court,  they  turn  round  upon  him  and  say,  that  he  shall 
not  go  on,  without  furnishing  them  with  security  for  the  costs. 
Now,  I  do  think  this  is  contrary  to  every  principle  of  justice. 
I  am  aiii'are  that  the  laws  of  Scotland  are  not  regulated  by  those 
of  this  country ;  but  I  do  hope  thc;^  are  founded  on  common 
sense  and  common  justice.     Now,  in  this  case,  the  man  was 
out  of  the  country  at  the   time  the  cause  was  brought  on  j  not- 
withstanding that,  on  his  petition,  he  was  allowed  to  come  into 
Court,  and  to  defend  his  interest  over  a  period  of  three  years ; 
and  yet  after  this,  in  this  last  stage  of  the  proceedings,   he  is 
tunied  round  upon  and  tuld  that  he  shall  not  proceed,  unless  he 
V'ill  find  security  fur  the  costs.     My  Lords,  iji  such  a  case,  I 


should  be  more  willing  to  stand  by  what  is  the  practice  of  this 
country,  than  that  which  is  said  to  be  followed  in  Scotland.  I 
do  not  think  the  case  of  Lyall  v.  Mudie  can  have  any  weight 
in  the  consideration  of  the  present  case.  I  am  always  extreme- 
ly sorry  when  I  am  obliged  to  advise  your  Lordships  to  reverse 
a  judgment  of  the  C-ourts  of  Scotland;  but  I  do  feel  myself 
compelled  to  say,  that  it  is  impossible  that  this  judgment  can  be 
supported  on  any  principles  of  law  or  of  justice ;  and  I  shall  be 
very  glad,  with  mv  noble  and  learned  friend,  to  see  this  cause  put 
an  end  to  extrajudicially ;  for  whatever  may  be  the  value  of  the 
estate,  a  continuation  of  this  litigation  must  seriously  affect  the 
interest  of  the  parties,  and  the  property  in  dispute. 

Lord  Chancellor, — My  Lords,  the  judgment  which  I  shall 

{>ropose  to  your  Lordships*  consideration  is,  That  the  two  inter- 
ocutors,  of  the  4th  of  December  1829,  and  the  Sd  and  6th  of 
March  1830,  be  reversed,  and  tbe  cause  remitted  to  the  Court 
below,  with  instnictions  that  they  allow  tbe  defender,  William 
Taylor,  to  proceed  with  hia  defence,  without  finding  audi  cau- 
tion as  was  required  by  the  judgment  of  that  Court. 

Ordered  accordingly* 

Appellant's  Authorities. — Banyp.  Geddet;  Shaw  &  Ihin- 
lop.  Vol.  V.  p.  727.  Clerk  v,  Ewing  and  Brown,  20th  May« 
1829;  F.  C.  Ersk.  B.  IV.  t.  L  sec.  67.  6  Gea  IV.  cap. 
120.  Taylor  v.  Malcolm;  Shaw  &  Dunlop,  Vol.  VIL  p. 
547.  Giffurd  v.  Trail  and  Others;  Shaw  &  Dunlop,  VoL  VIL 
p.  854 

Respondents*  Authorities. — Bell's  Com.  Vol.  XL  p.  401,  4th 
Edit.  Lyall;  Shaw,  Vol.  VIIL  p.  ]5d»  1st  December  1829. 
Hay  V,  Wood,  8th  December  1801 ;  Mor.  15,297. 

Second  Division. — A.  Dobie,  Appellant's  Solicitor. — Andrew 
M.  M*Cnie,  Respondents'  Solicitor. 
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No.  237. — William  Mackenzib  and  John  Dick, 
Raisers,  v,  Mrs  Catherink  Gunn  or  Grant,  and 
John  Gunn*s  Trustees,  Claimants. 

Mortis  Causa  Settlement — Legitim — Jus  Relicte — Donation 
^-Held  that  a  party  could  not^  by  a  mortis  causa  teUiememt^ 
dUcharge  debts  due  to  him  by  his  sotif  to  the  pnyudice  of  the 
rights  of  his  wife  and  other  children,  under  the  jus  relicts  and 
legitim. 

Alexander  Gunn  execated  a  general  trast-settle- 
meat  in  1816, — providing,  1</,  for  payment  of  bis 
debts,  &c ;  '2d,  for  a  legacy  and  an  annuity  of  £25  to 
his  housekeeper ; 

*'  And  also,  to  pay  to  John  Gunn,  my  brother,  now  school- 
master in  Dingwall,  and  to  his  present  wife,  during  their  joint 
lives,  a  free  liferent  annuity  of  iCdO  Sterling  a-year,  and  in  the 
event  of  the  decease  of  the  said  John  Gunn,  a  free  liferent  an- 
nuity of  j£20  Sterling  a-year  to  his  widow,  which  annuities  to 
be  paid  half-yearly,  and  to  commence  as  above  expressed  ;  and 
further,  to  pay  to  each  of  the  heads  of  the  four  branches  of  my 
family,  on  my  father  and  mother*s  side,  namely,  to  Alexander 
Gunn,  labourer  in  Edinburgh,  son  to  my  uncle  by  my  father's 
side,  or  failing  of  him,  to  his  heir,  in  moveables,  to 
Maclennan,  and  Maclennan,  both  ship-butlders  in 

Leith,  who  are  the  sons  of  my  aunt  bv  my  fiitber's  side,  equally 
between  them,  and  failing  them,  to  the  children  of  the  person 
deceasing;  to  Ding\vcUI,  grocer  in  Dingwall,  son  to 

my  uncle  by  my  mother's  side,  whom  failing,  to  his  next  of  kin  ; 
and  ,to  the  said  Donald  Cameron,  who  is  son  of  my  aunt  by 
my  mother's  side,  the  sum  of  £50  Sterling,  making  in  all  jC200 
Sterling,  to  be  paid  at  the  first  term  of  Whitsunday  or  Martin- 
mas after  my  decease,  with  legal  interest  until  paid ;  but  de- 
claring that  these  four  several  legacies  of  fifty  pounds  Sterlings 
are  granted  under  the  idea  that  1  may  die  possessed  woith^  at 
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l«ast,  nett  two  thousftnd  pounds  Sterling,  and  in  case  it  should 
haypen  that  I  should  be  disappointed  in  this  expectation,  then 
the  said  four  several  sums  or  legacies  are  to  suffer  a  diminution 
precisely  in  proportion  to  what  may  ultimately  appear  I  may  be 
worth,  taking  the  rule  of  proportion  to  be  as  I  have  declared  as 
above ;  and,  under  any  circumstance,  it  is  my  will  and  direction 
that  the  payment  of  the  annuities  to  Jane  Stewart,  and  to  my 
brother  and  his  wife,  should  be  first  paid :  And  lasttt/,  to  pay 
over  the  whole  residue  of  the  said  trust-estate  to  the  said  John 
Guiin,  and  his  lawful  issue;  whom  failing,  to  the  suid  Donald 
Cameron,  and  failing  him,  to  his  sons  and  daughters,  equity 
amongst  them." 

He  reserved  power  to  revoke,  and  dispensed  with  de- 
livery.    He  died  in  1817.     The  trustees  accepted  and 
introroitted.     They  set  apart  £500  for  the  annuity  to 
the  housekeeper.    And  they  paid  ahout  £1500,  as 
the  residue  of  the  estate,  to  John  Gunn,  or  to  John 
Gunn,  juniorf  his  son,    by  his  desire.     The   father 
wrote  to  his  daughter,  the  claimant,  then  abroad  re- 
questing her  to  return,  and  stating,  that  he  meant  to 
bequeath  the  above  residue  to  her  and  his  son  John. 
John  incurred  the  displeasure  of  his  father  (John), 
who  had  been  obliged  to  make  large  advances  on  his 
account.     At  length  he  became  bankrupt,  indebted 
to  his  father  about  £1400.     And  in  consequence,  the 
father  bequeathed  to  the  claimant  his  whole  moveable 
estate  In  March  1823.    But  in  December  1823,  he  exe- 
cuted a  trust-settlement  in  favour  of  his  son  John's  fami- 
ly,— ^revoking  the  deed  of  March — leaving  his  own  wi- 
dow a  liferent,  and  on  the  alleged  ground  of  advances, 
leaving  to  the  claimant  only  £60, — and  discharging 
John,  the  son,  of  all  claims.  John  Gunn,  senior,  died  in 
1S24.    The  claimant  betook  herself  to  her  legal  rights. 
Her  mother  survived  her  father  about  five  years,  bat 
got  nothing  frotn  his  estate :  and  in  1829,  executed  a 
test;iment,  leaving  bet*  whole  estate  to  the  claimant 
and  her  husband.    The  trustees  of  Alexander  Gunn 
raised  a  multiplepoinding  In  1831,  for  the  settlement 
of  the  rights  of  parties.     Mrs  Grant  claimed,  pleading 
— f.  The  legal  rights  of  the  claimant,  Catherine  Gunn, 
as  daughter  of  John  Gunn,  senior,  in  his  moveable 
succession,  are  not  affected  by  the  alleged  mortis  causa 
deed,  executed  by  her  father,  which  the  claimant  has 
repudiated. — II.  The  claimant  is  entitled  to  her  full 
right  of  lejiltm^  as  a  danghter  of  John  Gunn,  out  of 
his  moveable  succession. — III.  All  right  to  legit im  on 
the  part  of  the  claimant's  brother,  John  Gunn,  junior, 
has  been  satisfied  by  the  payments  made  to  him  by 
his  father  during  his  lifetime,  and  the  claimant  has  the 
sole  right  in  the  fund  in  medio^  in  name  of  legitim.^^ 
IV.  The  claimant  is  further  entitled  to  be  preferred 
on  the  fund  in  medio^  in  right  of  her  deceased  mother 
— 1j/,  In  regard  to  tlie  arrears  of  annuity  due  under 
the  settlement  of  Alexander  Gunn ;  and,  2^^/y,  To  the 
extent  of  her /w*  felicta  as  the  widow  of  John  Gunn, 
senior.^-V.  The  claimant,  Catherine  Gunn,  is  sepa- 
rately entitled  to  be  preferred  on  the  fund  in  medioy 
inasmnch  as,  under  th^  original  destination  in  AleX" 
ander  Gunn's  settlement  to  John  Gunn,  and  "  his 
lawful  issue,'*  she  has  a  direct  right  to  the  same,  or  at 
all  events,  her  just  share  thereof  as  disponeo  of  Alex- 
ander Gunn,  incapable  of  being  affected  by  any  deeds 
of  her  deceased  father. 

The  trustees  of  John  Gunn,  senior,  claimed,  plead- 
ing— I.  Uuder  the  settlement  of  Alexander  Gnnn, 


John  Gunn  was  constituted  absolute  fiar  of  the  resi- 
due, and  was  invested  with  sufficient  power  to  execute 
the  settlement  founded  on  by  the  claimants. — II.  The 
fund  in  medio  being  part  of  the  residue  of  the  estate 
conveyed  by  Alexander  Gnnn  to  the  said  John  Gunn, 
and  by  him  to  the  claimants,  falls  to  be  paid  to  the 
claimants,  as  trustees,  for  the  purposes  specified  in. 
the  said  John  Gunn*8  deed  of  settlement. 

"  The  Lord  Ordinary  (6th  December  1632,)  having  resum-^ 
ed  Consideration  of  the  debate,  and  advised  the  process,  Finds* 
that  by  the  conception  of  Alexander  Gunn's  trust-deed,  the  re- 
sidue of  his  estate  is  to  be  paid  over  to  John  Gunn,  and  not  to 
his  lawful  issue,  and  as  he  survived  the  testator,  it  vested  in  him 
accordingly :  Finds,  that  the  disposition  of  John  Gunn  in  182S, 
standing  unreduced,  must  be  effectual,  so  far  as  be  had  power 
to  grant  it :    Finds,  that  the  claimant  has  not  approbated  said 
settlement,  by  claiming  the  ^60  bequeathed  to  her,  nor  has  she, 
by  any  deed,  renounced  her /egi/im,  and  therefore,  that  she  is  en~ 
titled  to  repudiate  said  deed  of  settlement,  and  betake  herself 
to  her  legal  claim  of  legUim  out  of  the  fund  ^i  medlot  which,  as 
the  widow  survived  John  Gunn,  will  be  one-third  of  the  fund 
in  medio,  and  the  claimant,  as  one  of  two  children  of  John 
Gunn,  will  be  entitled  to  one-half  of  said  third,  in  respect 
that  it  does  not  appear  that  John  Gunn,  junior,  has  renounced 
his  claim  of  legUini,  or  was  forisfamiliated  i      Finds  that,  if 
it  is  true,  as  stat^  (Condescendence  for   Mrs   Grant,   Art. 
8),  -  that  the  residue,  after  setting  apart   the   fund   in  medio 
for  Jean  Stewart's  annuity,  was  paid  over  to  John  Gunn,  or  to 
his  son  by  his  desire,  thus  leaving  no  fund  to  answer  the  joint 
annuity  of  ^30,  or  the  annuity  of  ^20  to  John  Gunn*s  widow, 
if  she  survived ;  and  thefe  being  no  allegation,  nor  any  proba- 
bility  that  the  widow  was  ignorant  of  her  rights  tinder  Alex- 
ander Qunn's  deed,  it  most  be  presumed  that  she  Was  satisfied 
with  the  distribution  in  the  lifetime  of  her  husband,  as  she  never 
claimed  any  anniHty  during  the  fi^e  years  that  she  survived: 
Tberefm*^,  repels  the  claim  to  the  arrears  of  this  annuity  on  the 
part  of  her  disponee ;  but  finds,  that  the  widow  was  entitled  to 
one-third  of  the  goods  in  communion  at  the  dissolution  of  the 
marriage,  and  that  the  claimant,  Mrs  Grant,  as  her  disponee,  is 
entitled  to  this  share. — Note, — By  this  interlocutor,  the  fund  in 
medio  will  be  divided  equally  between  the  two  claimants.     One* 
third,  as  the  widow's  share  of  the  goods  in  communion,  bclong«< 
to  the  daughter,  as  disponee  of  her  mother.     Another  third  ns 
dead's  part  remains  with  the  claimants  under  the  trust-settlement 
of  John  Gunn,  and  the  other  third  as  tegitim,  is  equally  divided 
between  the  son  and  daughter.     The  danghter  claims  remunera- 
tion  for  havinpr  supported  her  father  and  mother  during  (be 
father's  life.     This  will  hi  a  debt  coming  off  the  whole  executry. 
The  support  to  the  mother,  when  a  widow,  will  be  a  debt  due 
by  herself,  and  so  far  diminishing  the  third  of  the  goods  in  com- 
munion, and  of  course,  in  so  far  as  Mrs  Grant  stfpported  her,  it 
will  just  be  B  deduction  from  the  subject  disponed  to  her,  and 
therefore  need  not  be  computed,  as  she  is  both  debtor  and  credi. 
tor  for  it.     On  the  other  hand,  the  son  is  stated  to  have  alimented 
his  father,  and  this  claim,  if  just,  must  be  sustained.     These  op> 
posite  claims,  between  brother  and  sister,  should  be  settled  out 
of  Court,  or  by  a  judicial  reference ;  and  the  findings  in  the  in- 
terlocator  hate  been  pronoonced  to  pave  the  way  for  this  settle- 
ment." 

Mrs  Grant  reclaimed  against  the  interlocntor,  in  so 
far  as  it  was  unfavourahie  to  her.  At  advising,  27tli 
February  1833,  she  atated,  in  particular,  that  the  in- 
terlocutor was  erroneous,  in  so  far  as  it  proceeded 
upon  the  assumption  that  the  fund  in  medio  was  the 
ohly  estate  that  belonged  to  John  Gunn. 

Lord  Cringlelie  regarded  it  as  received  law,  that  a  father  could 
not,  by  a  deathbed  deed,  disappoint  the  legitim  or  jut  relicto'* 
Now,  if  a  father  had  given  a  gift,  he  might  declare  that  it  shoukl 
be  no  diminution  of  the  tegilim.  But  if  there  were  no  such  de- 
claration, collation  must  have  place.  These  principles,  however, 
did  not  apply  to  the  case.  John  Gunn  had  lent  to  his  son  a  sum 
of  money,  and  had  discharged  it.     If,  inter  vivos,  it  would  have 
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been  a  good  discharge;  because  it  would  have  been  a  gift. 
And  the  son  might  collate.  But  if  by  a  deathbed  deed,  what 
difference  did  it  make  that  the  debtor  was  the  son,  and  not  a 
third  party  ?  A  creditor  conid  not  gratuitously  discharge  a  debt 
so,  to  the  prejudice  of  legal  rights.  This  was  not  the  time  to 
inquire  whether  the  two  sums  amounted  to  £500.  But  in  so 
far  as  the  Lord  Ordinary  had  ascertained  the  principles,  the  in- 
terlocutor was  right  This  woman  was  entitled  to  legiiim^ 
and  the  mother  had  right  to  another  one-third.  Mrs  Grant  also 
claimed  five  years*  annuity,  in  right  of  her  mother.  If  the  trus- 
tees had  done  right,  thev  would  have  laid  out  j£400  to  produce 
;£20  a-year.  They  could  not  now  propose  to  show  that  she  was 
not  entitled  to  it. 

The  Lord  Justice^Clerk  could  only  regard  discharged  advances 
as  gifts.  But  where  was  the  intention  to  collate.  Mrs  Grant 
had  got  one-third  and  half  one-third,  so  that  three-sixths  had 
gone  the  other  way. 

Lord  Glenlee  observed,  that  there  was  no  reclaiming  note  for 
the  other  party,  so  that  a  great  deal  of  the  discussion  had  been 
irregular.  It  was  impossible  to  say  that  the  Lord  Ordinary  was 
wrong  in  finding  Mrs  Grant  entitled  to  UgUim.  The  interlo- 
cutor said  nothing  about  collation.  And  he  would  reserve  that 
matter.  There  was  nothing  explicit  about  it  in  the  record. 
There  was  nothing  regarding  it  Neither  was  there  enough  in 
the  record  to  warrant  the  finding  about  the  widow's  annnity. 
All  questions  between  parties  regarding  it  should  be  reserved. 

Lord  Meadowhank  observed  in  the  closed  record,  no  averment 
that  the  right  to  the  arrears  of  annuity  had  been  discharged. 

The  Coart,  on  28th  February  1833,  pronounced  the 
following  interlocutor : 

*'  Find  that  the  claimant,  Catherine  Grant,  and  her  husband  for 
his  interest,  are  preferable  over  the  funds  in  medio,  in  virtue  of 
the  settlement  of  the  late  Mrs  Maiy  IVIacdonald  or  Gunn,  for 
all  claims  in  name  of  annuity,  or  otherwise,  competent  to  the 
said  Mrs  Mary  Macdonald  or  Gunn,  under  the  trust-deed  and 
settlement  of  the  late  Alexander  Gunn,  reserving  to  the  re- 
spondents their  objections  thereto :  Find  that,  in  terms  of  the 
said  trust-deed  and  settlement  of  the  said  Alexander  Qunn,  the 
residue  of  his  effects  thereby  bequeathed,  vested  in  the  late  John 
Gunn,  senior:  Find  that  the  said  claimant,  Catherine  Grant, 
and  her  husband  for  his  interest,  are  entitled,  under  the  said  set- 
tlement of  the  said  Mrs  Mary  Macdonald  or  Gunn,  to  one-third 
of  the  goods  in  communion,  at  the  dissolution  of  the  marriage  of 
the  said  John  Gunn,  senior,  and  the  said  Mary  Macdonald  or 
Gunn,  by  the  predecease  of  the  former*.  Find,  that  the  said 
claimants  having  repudiated  the  settlement  of  the  said  John 
Gunn,  senior,  are  further  entitled  to  insist  in,  and  demand  the 
legitim  due  to  the  claimant,  Mrs  Catherine  Grant,  out  of  the 
succession  of  the  said  John  Gunn,  senior :  Find  that  the  suc- 
cession of  the  said  John  Gunn,  senior,  is  subject,  in  the  circum- 
stances, to  a  tripartite  division, — one-third  belonging  to  the  said 
claimants,  as  representing  Mrs  Mary  Macdonald  or  Gunn,  in 
virtue  of  her  jua  relicta,  another  third  falling  to  the  respondents, 
Arthur  Robertson  and  Alexander  Mathieson,  as  dead*s  part  and 
the  remaining  third  being  to  answer  the  claim  of  legitim :  Find 
that  the  settlement  of  the  said  John  Gunn,  senior,  is  effectual, 
in  so  far  as  the  deceased  had  power  to  grant  it ;  but  find  that 
being  a  mortit  causa  deed,  it  cannot,  by  discharge  of  the  debts 
due  by  the  said  John  Gunn,  junior,  to  his  father,  or  otherwise, 
aflfect  the  succession  of  the  said  John  Gunn,  senior,  to  the  pre- 
judice of  the  JUS  reiieta  or  legitim  :  And  with  these  findings,  re- 
cal  the  interlocutor  complained  of,  and  remit  to  the  Lord 
Ordinary  to  proceed  further  in  the  cause  as  to  him  shall  appear 
just" 

Authority  for  Mrs  Grant— Allan,  31  st  November  1763;  Br. 
Supp.,  Lord  Monhoddo. 

Authority  for  John  Gunn*s  Trustees. — Skinner,  1775. 

Second  Division.  —  Lord  Ordinary,  Medwyn.  —  For  Mrs 
Grant  Rutherfurd,  Penney. — For  J.  Gunn's  Trustees,  Skene, 
Monra— Robert  Roy,  W.S.,  and  James  Burness,  S.S.C, 
Agents.— Mr  Thomson,  Clerk.— [r.  r.] 


28/A  February  1833. 

No.  238. — John  Stephen,  &c.,  Pursuers^  v,  Mrs 
Smith  or  Graham,  &c.,  Defenders, 

Promissory-Note — Receipt  —  Stamp  Act,  55  Geo.  HI.  cup. 
184 — Summary  Diligence— Indorsation-^He^,  /.  Thai  the 
two  following  documents-—'**  Cambeg,  12fik  jiygt.  1816. — 
Sir, — /  hereby  acknowledge  thai  J  have  thit  cfoy  reeed.  from  you 
twenty  pounds  Ster,  far  which  I  shall  account,  I  am.  Sir, 
your  obed.  sert,  f  Signed  J  John  Smith."  **  To  Mr  John  Pirie, 
Cambeg,**  —  **  Carnbeg,  26lh  Augt.  1816. — J).  Ssr, — I  here- 
by acknowledge  that  I  have  received  frtmi  you  forty  pounds 
Sterling,  for  which  I  shall  account.  I  am.  Sir,  your*s  truly, 
fSighedJ  John  SmUh,"  •*  To  John  Pirie,  Carnbeg"— do  not 
fall  under  the  description  of  promissory^noles,  wilh  reference  to 
the  Stamp  laws.'-^IL  That  the  two  following  documents — "  AVip- 
(on,  14vA  Dec,  18*25. — Dear  Sir, — I  have  this  day  received  from 
you  twenty-five  jtounds  Ster,,  which  I  shall  repay  you  when  de- 
manded,  I  am,  dear  Sir,  yonr^s  truly,  f Signed  J  John  Smith." 
"  Mr  John  Pirie,  Cambeg."-^"  Newton,  26th  Dee.  1825.— 
Dear  Sir, — /  have  this  day  received  from  you  the  sum  of  thirty-five 
pounds  Sterling,  which  I  shall  repay  you,  when  demanded.  I 
am,  dear  Sir,  your*s  truly,  fSignedJ  John  Smith,**  "  Mr  John 
Pirie,  Cambeg** — are  promissory^notes,  in  the  sense  of  the  Stamp 
jfet, — ///.  Question  raised.  Whether  its  captdnlity  of  indorsation, 
and  (^founding  summary  diUgence,  be  the  proper  test  of  a  docu" 
ment  being  a  promissory-note  f 

Pirie,  the  author  of  the  pursuers,  advanced  at  va^ 
rious  times,  between  1798  and  1811,  to  his  brother- 
in-law,  the  deceased  Alexander  Smith  (father  of  the 
defenders,  and  of  John  Smith  whom  they  represented 
as  executors),  different  sums  of  money,  for  which 
yarious  acknowledgments  were  granted.     Alexander 
died  in  1811.    John  took  up  his  representation,  and 
entered  to  his  farms.     Pirie  lent  Tarious  sums  in  the 
same  way  to  John,  between  1814  and  1828.     Of  all 
these  the  only  one  admitted  was  a  bill  for  £140,  28th 
June  1828,  by  John  to  Pirie.    John  died  6th  Sep- 
tember 1828.     In  March  1829,  Pirie  brought  an  ac- 
tion for  payment  against  the  defenders,  as  represen- 
tatives both  of  Alexander  and  John  Smith,  or  of  John 
Smith  as  representing  Alexander,  concluding  for  £1086 
in  all,  as  due  by  Alexander,  and  £570  in  all,  as  due 
by  John.  The  action  was,  on  his  death,  insisted  in  by 
the  pursuers  as  his  representatives.    They  pleaded, 
inter  alia — L  The  holograph  acknowledgments  found- 
ed on,  aff'ord  legal  evidence  of  the  debts  which  they 
specify,  although  not  stamped. — II.  The  pursuers  are 
entitled  to  prove  the  authenticity  of  the  holograph 
writings  founded  on,  dated  upwards  of  20  years  be- 
fore the  institution  of  the  present  action,  by  the  oath 
of  the  defenders ;  and  these  documents  being  so  prov- 
ed, will  be  valid  documents  of  debt. — III.  They  are 
entitled  to  prove  the  authenticity  of  the  other  holo- 
graph writings  founded  on,  if  denied,  prout  de  Jure  ; 
and  being  so  proved,  these  also  will  be  valid  docu- 
ments of  debt. — IV.  In  so  far  as  the  bills  referred  to, 
and  founded  on,  are  prescribed,  the  pursuers  are  en- 
titled to  prove  the  debts  therein  contained,  by  the 
writ  or  oaths  of  the  defenders.     Mrs  Graham,  &c.« 
pleaded,  inter  alia — I.  In  regard  to  the  bills  libelled, 
the  defender  pleads  the  sexennial  prescription. — II. 
In  regard  to  the  acknowledgments  and  memorandums 
libelled,  the  defender  pleads  that  they  are  improba- 
tive,  as  not  being  stamped  in  terms  of  the  stamp  laws. 
—III.  In  regard  to  the  alleged  holograph  documents, 
the  defender  pleads  the  vicennial  prescription. — IV. 
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In  regard  to  the  accounts  claimed,  the  defender  pleads 
the  qainquennial  and  triennial  prescriptions. 

Four  of  the  documents  founaed  on  oy  the  pursuers 
were  unstamped,  and  ran  as  follows : — 

<*  Sir,  Cairnbeg,  12/A  August  1816. 

"  I  hereby  aeVnowled^^e  that  I  have,  this  day,  received  from 
you  £'20  Sterling,  for  which  I  ithall  account  for.     I  am,  &c. 

(  Signed )  **  John  Smith." 

*'  To  Mr  John  Pirib,  Cainibeg." 

Oblioatiom  bif  John  Shttit. 
*'  Dkar  Sir,  Caimb^g^  25th  August  1816. 

'*  T  hereby  acknowledfife  that  t  have  received  from  you  £A0 
Sterling,  for  which  I  shall  account.      I  am,  &c. 

(Signed)  •«  John  Smith." 

**  To  Mr  John  Pirie,  Caimbeg.** 

Acknowledgment  6y  John  Sh^irrif. 
"  Dkae  Sir,  Newton,  \Alh  Dec*  1825. 

**  I  have  this  day  received  from  you  jC25,  Sterling,  which  I 
shall  repay  you  when  demanded.    I  am,  &c. 

(Signed)  "John  Smith," 

••  Mr  John  Pirie,  Cairnbeg." 

Acknowledgmsnt  b^  John  Smith. 
'*  Dear  Sir,  Xewlon,  2&A  Dtc  1825. 

**  I  have  this  day  received  from  you  the  sum  of  j£d5  Sterling, 
which  I  shall  repay  you  when  demanded.      I  ain,  &c. 

(  Signed)  "  John  Smith.** 

And  the  following  is  an  extract  from  Schedule  to 
the  Sump  Act»  55  Ueo.  III.  c.  184; 

**  Promissory.note  for  the  payment  to  the  bearer  on  demand, 
•f  any  sum  of  money, 

**  Not  exceeding  ^1,  Is.,  -  -^  5d. 

**  Exceeding  ;€!,  Is.  and  not  exceeding,  &c. 

"  Which  said  notes  may  be  re-isstfed,  after  payment 
thereof,  as  often  as  shall  be  thought  fit. 
*'  Promissory-note  for  the  payment,  in  any  other  manner  than 
to  the  bearer  on  demand,  but  not  exceeding  two  months  after 
date,  or  sixty  days  after  sight,  of  any  sum  of  money, 

"  Amounting  to  40a.  and  not  exceeding  jg5,  is.,  Sre. 
**  These  notes  are  not  to  be  re-issueid  after  being  once 
paid. 
**  Promissory-note  for  the  payment,  either  to  the  bearer  on 
demand,  or  in  any  other  manner  than  to  the  bearer  on  demand, 
but  not  exceeding  two  months  after  date,  or  sixty  days  after  s%ht, 
of  any  sum  of  money. 

**  Exceeding  J^IOO  and  not  exceeding  jSSOO,  &c. 

**  These  notes  are  not  to  be  re-issued  after  being  once 
paid. 
"  Promissory-note  for  the  payment  to  the  bearer,  or  other- 
wise, at  any  time  exceeding *two  months  after  date,  or  sixty  days 
after  sight  of  any  sum  of  money, 

Amounting  to  40s.  and  not  exceeding  £&t  5s.,  &e. 

**  These  notes  are  not  to  be  re-issued  after  being  once 
paid. 
•*  Promissory -note  for  the  payment  ofl  ^^pL^Si*  **"*'  ** 
any  sam  of  money  by  instalments,  or  for  JJyIb?*ta  lew  "hSn 
the  payment  of  several  sums  of  money  two  mootbi  after  date, 
at  different  days  or  times,  so  that  the  f  ^^ISlSml^xS  tbe 
whole  of  the  money  to  be  paid  shall  b^  d^  I  mooey  to  be  paid, 
finite  and  certain.  J 

"  And  the  following  instruments  shall  be  deemed  and  taken 
to  be  promissory- notes,  within  the  intent  and  meaning  of  this 
schedule,  vis  : — 

**  All  notes  promising  the  payment  of  any  sum  or  sums  of 
money  out  of  any  particular  fund,  which  may  or  may  not  be 
available,  or  upon  any  condition  or  contingen<^  which  may  or 
may  not  be  performs  or  happen,  if  the  same  shall  be  made  pay- 
able  to  tbe  bearer  or  to  order ;  and  if  the  same  shall  be  definite 
and  certain,  and  not  amount  in  the  whole  to  £70. 

**■  And  all  receipts  for  money  deposited  in  any  Bank,  or  in 
the  hands  of  any  banker  or  bankers,  which  sbdl  contain  any 
sfH'eement  or  memorandum  importing  that  interest  shall  be  paid 
for  the  money  so  deposited. 


"  Exemptions  froin  the  duties  on  promiisory'notes* 
"  All  notes  promising  the  payment  of  any  sum  or  sums  of 
money  out  of  any  particular  fund,  which  may  or  may  not  be 
available,  or  upon  any  condition  or  contingency,  which  may,  or 
may  not  be  performed  or  happen,  where  the  same  shall  not  be 
made  payable  to  the  bearer,  or  to  order ;  and  also,  where  the 
same  shall  be  made  payable  to  the  bearer,  or  to  order,  if  the  same 
shall  amount  to  £20,  or  be  indefinite. 

"  And  all  other  instruments  bearing  in  any  degree  the  form 
or  stjle  of  promissory-notes,  but  which,  in  law,  shall  be  deemed 
special  agreements,  except  those  hereby  expressly  directed  to  be 
deemed  promissory-notes. 

"  But  such  of  the  notes  or  instruments  here  exempted  from 
the  duty  on  promissory-notes,  shall  nevertheless  be  liable  to 
tbe  duty  which  may  attach  thereon,  as  agreements  or  other- 
wise." 

"  The  Lord  Ordinary  (1 1th  March  1831,)  having  heard  par^ 
ties*  procurators,  allows  tbe  minute  of  reference  to  be  seen  ;  and 
in  respect  that  the  documents,  Nos.  14,  15,  16,  and  17  of  pro- 
cess do  not  appear  to  fall  under  the  description  of  promissory- 
notes,  with  reference  to  the  stamp  laws,  allows  the  pursuers  to 
procure  them  to  be  properly  stamped,  and  that  betwixt  and  the 
third  sederunt  day  in  May  next. — ^o/e.— Two  of  the  documents 
in  question  acknowledge  that  money  was  received,  which  the 
granter  binds  himself*  to  account  for;*  the  other  two  are  ac- 
knowledgments of  the  receipt  of  certain  sums  which  the  granter 
binds  himself  to '  repay*  tbe  lender  when  demanded.  ■  •  The 
Lord  Ordinary  does  not  think  that  such  documents  can  bo  con- 
sidered as  promissory-notes,  and  therefore  unstampable.  He  con- 
siders the  proper  test  for  ascertaining  the  character  of  a  document 
in  that  particular,  to  be  its  capability  of  negotiation,  or  transfer- 
ence by  indorsation,  a  quality  which  these  acknowledgments  do 
not  seem  to  possess.  It  is  true  that  cases  have  occurred  in 
England,  in  which  writings  binding  a  party  to  be  accountable 
or  responsible  for  sums  of  money,  were  held  to  be  promissory* 
notes.  But  in  those  cases,  there  occurred  the  very  important 
additional  words,  *  or  order,*  and  it  rather  appears,  from  the  re- 
ports, that  in  consequence  of  these  words,  which  excluded  the 
notion  of  a  proper  accounting,  the  obligation  to  account,  or  to 
be  responsible,  was  construed  as  equivalent  to  an  obligation  to 
pay.  Here  there  is  an  obligation  to  account,  but  there  is 
neither  the  addition  *  on  demand,'  or  '  to  order.*  In  regard  to 
the  other  two  documents,  the  granter  acknowledges  receipt  of  a 
sum  which  '  I  shall  repay  you  when  demanded,' — ^a  form  of  ex^ 
pression  which,  as  it  appears  to  tbe  Lord  Ordinary,  implies  a 
mere  repayment  or  settlement  of  the  debt  with  the  lender,  and 
does  not  amount  to  that  absolute  promise  to  pay,  which  is  re- 
quired to  raise,  without  tbe  express  addition  of  *  or  order,*  the 
implication  of  tnuismissibility  to  an  indorsee.** 

The  defenders  reclaimed.  At  advising,  1st  June 
1831,  t!its  Court  ordered  cases.  On  advising  these, 
29th  November  1831, 

The  Lord  Justiee^Clerk  called  attention  to  the  statement  in  the 
concluding  paragraph  of  the  case  for  Mrs  Graham,  that  the  Solici- 
tor of  Stamps  in  Ixindon  had,  on  being  applied  to,  expressly  said, 
that  any  application  to  the  Commissioners  to  have  the  documents 
stamped,  whether  as  promissory-notes  or  receipts,  &c.,  would  ba 
entirely  fruitless,  and  that  the  documents  were  not  then  stamp* 
able.  A  consultation  would  prevent  further  litigation  in  the 
matter.  He  doubted  whether  the  two  latter  documents  were 
promissory-notes.  But  he  agreed  with  Lord  FuUerton  that  they 
were  not  receipts. 

Lord  Hieadowbank  would  ask,  who  was  to  say  what  stamp  waa 
required  ?  for  Lord  FuUerton  had  merely  found  that  the  doc»« 
ments  should  be  stamped. 

Jameson,  for  the  pureuers,  stated,  that  bills,  receipts  and  pro* 
missory-notes,  could  not  be  stamped,  if  once  used.  So  that  the 
Lord  Ordinary  must  have  meant  an  agreement  or  bond  stamp. 

Lord  Meadowbank.-^Thht  left  the  question  qpen,  whether  an 
agreement  or  bond  stamp  would  be  efifieetual  ?  He  bad  no  ob- 
jection to  take  the  opinion  of  the  whole  Court.  But  he  had  no 
difficulty  as  to  two  of  the  documents.  The  cases  in  the  First 
Division  had  settled  the  question  as  to  them.  As  to  the  othet 
two,  he  thought  the  case  more  doubtful.     He  did  not  think 
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them  receipts  for  money.     But  the  question  was,  whether  they 
were  promissory. notes  or  no? 

Lord  Gienlee  would  ask,  what  was  the  meaning  of  the  e.Tpres- 
sion,  "  all  other  instruments  bearing  the  form  of  a  promissory- 
note  ?'*  Perhaps  it  meant  writings  not  entitled  to  the  extraordi- 
nary privileges  of  a  bill  of  exchange.  The  question  was,  Has 
the  indorsee  right  to  summary  diligence  under  the  Statute  ^  He 
doubted  this.  Into  whosoever  hands  they  might  come,  the  pro- 
duction of  a  doqueted  account  would  apply.  As  to  the  other 
two  documents,  they  were  in  a  different  situation.  He  had  no 
difficulty  on  the  decisions  regarding  the  two  last  documents. 
But  he  had  no  objection  that  the  question  as  to  the  two  others 
should  be  more  deliberately  considered.  The  opinion  of  Lord 
Tenterden  was  a  high  authority.  When  lie  looked  at  55  Geo. 
III.  c.  184,  he  saw  an  exception  of  money  deposited.  That 
showed  that  the  document  was  held  a  receipt.  But  the  judg- 
ment of  Lord  Tenterden  was  a  single  judgment.  If  the  ex- 
pression "  to  order"  occurred,  then  "  to  account"  must  mean  "  to 
7)ay."  He  doubted  if  the  documents  were  promissory 'notes.  The 
question  seemed  rather  to  be,  whether  they  were  receipts. 

The  Court  ordered  the  cases  to  be  laid  before  the 
other  Judges,  who  returned  the  following  opinions : — 

Lord  Balgray, — "  The  question  in  this  case  relates  exclusively 
to  the  construction  of  the  Stamp  Act,  1815.  It  is  necessary  to 
keep  this  in  view.  Four  documents  granted  by  the  late  John 
Smith  to  the  late  John  Pirie,  in  Cairnbeg,  have  been  made  the 
subject-matter  of  a  process ;  and  in  defence  against  the  claim 
founded  on  these  documents,  it  is  maintained  that,  as  they  must 
be  considered  either  as  receipts  or  as  promissory- notes,  and  as 
they  are  not  stamped,  and  cannot,  by  law,  be  now  stamped,  no 
process  at  law  can  be  maintained  thereupon.  Two  of  the  first 
documents  in  question  are  dated  in  August  1816.  The  other 
two  are  dated  in  December  1825.  The  two  first  are  conceived 
in  terms  different  from  the  two  last,  and  from  being  different  in 
form,  they  are  also  different  in  their  legal  effects.  It  may  be 
premised,  to  simplify  the  argnmcnt  on  the  question,  hf,  That  it 
IS  impossible  to  bold  any  of  the  four  documents  as  receipts,  ac- 
quittances, or  discharges  for  money  requiring  a  stamp  under  the 
Stamp  Act.  2c/,  It  seejns  to  be  no  less  clear  that  the  two  first 
documents  in  1816  cannot  be  held  as  promissorjMiotes  falling 
under  the  provision  of  the  Stamp  Act,  being  nothing  but 
vouchers  of  deposit  money ;  and,  of  course,  3///y,  The  only 
doubt  or  question  which  can  arise,  relates  to  the  two  last  docu- 
ments, dated  in  December  1825.  And,  in  consequence,  the 
only  legal  question  is,  whether  such  documents  so  conceived, 
constitute,  in  the  eye  of  law,  that  writ  which  can  be  denomi- 
nated a  promissory- note,  and  so  subject  to  a  stamp  before  it  can 
create  a  legal  obligation  ?  In  considering  a  question  of  this  kind, 
it  ought  always  to  be  kept  in  view,  that  all  Stamp  Acts  are  to 
be  strictly  interpreted,  and  it  is  only  such  deeds  as  are  clearly 
and  explicitly  defined,  which  fall  under  their  operation.  All 
other  deeds,  though  similar  in  their  nature,  are  presumed  to  be 
liberated  from  that  burden,  particularly  when  the  sanction  of  ab- 
solute nullity  is  imposed.  It  is  further  to  be  kept  in  view, 
though  the  question  be  not  asked  in  the  present  case,  that  al- 
though  the  document  may  not  be  of  that  kind  to  be  considered 
as  a  promissory-note  in  mercantile  usage,  and  subject  to  the 
stamp  laws,  yet  it  may,  notwithstanding,  create  in  law  such  a 
written  obligation  as  to  constitute  a  deed  of  that  nature  which 
can  lawfully  become  the  subject  of  redintegration  by  the  very 
stamp  laws  themselves.  The  proper  and  simple  question  is, 
Whether  the  two  documents  in  1825  are  to  be  considered  as 
promissory-notes,  entitled  to  the  privileges  of  the  law,  and  of 
that  description  of  deed  intended  to  have  applied  to  them  a  cer- 
tain stamp  in  order  to  give  them  validity  ?  In  considering  this 
natter,  the  nature  and  history  of  promissory-notes  must  be  no^ 
ticed  and  duly  considered  By  the  original  common  law  of 
Scotland,  promissory-notes  in  re  mercatoria  were  ineffectual, 
unless  tbey  were  in  the  form  of  regular  deeds.  The  first  re- 
laxarion  from  that  rule  was,  to  hold  them  valid,  and  as  suflScient 
to  authorise  an  action, — though  without  witnesses,  and  though 
not  holograph  ;  but  farther  the  common  law  never  went. — Ersk., 
3.  ».  24.  By  1681,  c.  20,  it  was  ordained,  that  foreign  bills  of 
exchange,  from  or  to  this  realm,  on  the  observance  of  certain 


requisites,  should  be  entitled  to  have  the  privilege  of  miing  mit 
upon  them  summary  diligenee,  in  the  manner  as  therein   de^ 
scribed.     By  1696,  c.  36,  it  was  *  declared  that  the  same  execu- 
tion  shall   be  competent,   and  pr^/ceed   upon   inland   bills  or 
precepts,  as  is  provided  upon  foreign  bills  of  exchange,  by  1681, 
c.  20.'    Bv  12  Geo.  III.,  c  72,  and  23  Geo.  IIL,  c.  18,  §  53, 
*  It  is  declared  that,  from  and  after  15th  May  1772,  the  same 
diligence  and  exectition  shall  be  competent,  and  shall  proceed  up* 
on  promissory  notes,  whether  holograph  or  not,  as  is  provided 
to  pass  upon  bills  of  exchange,  and  inland  bills  by  the  law  of 
Scotland.'     By  the  Stamp  Acts,  foreign  bills  and  inland  bit's, 
with  promissory-noies,  are  made  subject  to  certain  duties  im- 
pressed upon  them,  according  to  their  sums  and  terms  of  pay- 
ment.     The  form  of  foreign  and  inland  bills  has  been  settled 
and  adjusted  by  usage  and  practice,  and  it  is  only  that  species 
and  form  of  instrument  so  known,  that  is  the  subject  of  the$^ 
stamp  regulations  qua  such.     In  the  same  manner,  it  is  only 
that  known  and  usual  form  of  a  money  promissury-note,  autho- 
rised by  law  to  pass  from  hand  to  hand,  as  a  bag  of  roonry, 
which  was,  in  the  contemplittion  of  the  law^  requiring  to  be 
stamped.     Accordingly,  it  is  admitted,  that,  although  there  may 
be  documents  savouring  of  the  form  of  promissory-notes,  yet 
that  was  an  exemption  from  *  the  duties  on  promissory- notes.' 
That  such  exemptions  are  declared,  is,  in  fact,  an  admission 
that  it  is  only  promissory-notes  created  for  mercantile  oseand 
purposes,  and  framed  in  the  usiwl  mercantile  form,  and  entitled 
to  extraordinary  privileges,  that  were  ever  meant,  like  foreign 
and  inland  bills,  to  be  subject  to  the  stamp  laws.     The  form  of 
the  document  in  question  is  this  : — *  Newton^  26l/«  JDtcifnbtrr 
1825. — Dear  Sir, — I  have  this  day  received  from  yon  the  sum 
of  £25  Sterling,  which  I  shall  repay  you  when  demanded,     t 
am,  dear  Sir,  yours  truly.'     (Signed)     'John  Smh-h.* — Mr 
John  Pirie,  Cairnbeg/  — "Sow,  supposing  this  dorument,  framed 
as  above,  had  been  engrossed  on  a  legal  stamp  effeiring  to  a  pro^ 
missor^-note  of  that  value,  could  summary  diligence,  or  letters 
of  inhibition,  or  summons  of  adjudication  be  raised  cbereupon, 
constructively,  or  without  a  regular  previous  decree  of  the 
Court?  This  is  the  test  and  criterion,  upon  which,  it  is  humbly 
apprehended,  it  ought  to  be  decided,  whether  the  dorument  be  a 
promissory-note  in  the  view  of  the  stamp  laws?     Upon  a  ju$t 
construction  of  the  document,  it  is  thought  that  it  never  could 
be  made  the  ground  of  summary  diligence,  and  that  for  the 
following  reaaons  :^\*t.  Although  certainly  there  be  not  one 
invariable  form  legally  necessary  to  a  promissory-note  in  order 
that  homing,  inhibition  or  adjudication  may  be  competent,  yet  the 
document,  to  be  holden  as  a  promissory-note,  must  be  in  some 
form  of  a  promissory-note,  whereas  the  above  document  is  in 
the  form  of  a  letter,  and  not  of  a  promissory-note.     The  pre- 
sumption, therefore,  ought  to  be,  that  if  the  document  had  been 
meant,  by  the  granter  and  by  the  receiver,  to  be  a  promissory- 
note,  the  document  would  truly  have  been  in  that  form.     2./, 
Of  a  document  to  be  holden  in  law  a  promissory-note,   the 
operative  words  must  be  expressly  and  unequivocally  promissory  or 
obligatory ;  whereas  in  the  document,  the  words,  *  I  shall  repay/ 
are  not  expressly  nor  unequivocally  promissory  nor  obligarofV. 
These  words  may  be  construed  as  a  mere  declaration  of  irw 
tention  or  acknowledgment  of  liabilities  to  repay.     But  even 
supposing  that,  from  these  words,  the  obligation  to  repay  can  be 
inferred  with  logical  or  legal  certainty,  and  that  these  words  do 
not  admit  of  any  other  construction,  all  this  is  not  enough,  in 
the  question  of  summary  diligence,  which  (in  general)  cannot 
depend  on  any  argumentative  process,  but  can  only  proceed  on  a 
direct,  liquid,  and  unambiguous  obligation,  such  as  is  known  ia 
law  and  in  legal  practice  to  warrant  summary  diligence.     Sdj  lu 
a  document  to  be  holden  in  law  a  promissory- note,  the  promisee 
or  payee  must,  as  such,  be  expressly  named  in  the  body  of  the 
promissory-note,  directly  and  unambiguously ;  for  instance,  *  I 
promise  to  pav  to  John  Pirie.*   Now  in  the  above  document,  the 
payee  is  merely  signified  by  the  second  personal  pronoun  *  you/ 
to  which  relative  pronoun  there  ia  not  any  antecedent,  unless 
the  word  *  sir,*,  nor  any  relative  consequent,  unless  the  other 
relative  pronoun  '  yours.*      There  may  be  a  critical,  or  logical 
probability  that  these  words,  '  sir*  and  *  you'  and  '  yours,'  may 
be  intended  to  aignify  John  Pirie,  named  in  the  addresis  sub- 
joined to  the  body  of  the  document*  .  But  this  (for  the  reason 
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already  mentioned)  ir  not  enough  in  the  question  of  summary 
di!i«;ence.      And  although,  in  the  case  of  a  bill  bearing  the 
words  *  |My  to  me/  and  signed  by  a  drawer,  the  word  '  me*  is 
boldcn  to  mean  that  drawer,  as  if  he  had  subjoined  bis  name  di- 
rectly to  the  word  *  me.*     Yet  this  is  a  matter  of  immemorial 
Piid  constant  usage.     It  does  not  follow  that  the  word  *  you*  in 
a  promissory-note,  without  any  name  directly  subjoined  to  that 
word  *  you.'  rou^t,  in  raising  summary  diligence,  be  holdeii  to 
mean  a  person  not  previously  named  in  the  promissory-note,  al- 
though named  in  an  address  subjoined  to  the  promissory-note. 
What  person  is  meant  by  the  word  '  you*  may  be  for  a  Judge  or 
jury  to  find,  but  not  for  the  officers  of  the  Signet  to  assume. 
fi(>sides.  it  is  one  thing  for  the  drawer  of  a  bill  to  constitute  him- 
self the  creditor,  by  using  the  personal  pronoun  '  me*  in  the  bill 
drawn  by  hini.  the  creditor ;  but  it  is  another,  and  a  very  different 
thing  for  the  gimnter  of  a  promissory,  note  to  constitute  '  another 
person*  the  creditor,  by  using  the  adversative  pronoun  *  you*  in 
the  promissory-note  granted  by  him,  the  debtor.     For  these 
reasons,  it  is  apprehended  that  the  document  in  quesUon  never 
could  be  made  the  ground  of  summary  diligence  ;  and  if  any  doubt 
should  be  entertained,  this  can  be  ascertained  bv  the  proper  offi- 
cers of  the  law,  to  whom  legsilly  this  matter  is  intrusted.     Now, 
supposing  it  to  he  proved  and  established  that  the   document, 
though  stamped,  never  could  be  the  ground  of  summary  diligence, 
then  it  seems  to  follow,  that  it  is  not  a  promissory-note  or  obli- 
gation within  the  purview  of  the  stamp  laws,  and  is  not  amen- 
able to  that  s)>ecics  of  duty.     What  is  the  real,  troe,  and  proper 
nature  of  the  documents  is  not  asked,  and  it  is  therefore  unneces« 
sary,  and  perhaps  irregular  to  say  any  thing  on  the  subject  In  con- 
clusion, it  is  proper  to  notice  two  decisions  of  the  Court,  referred 
to  and  alleged  by  the  parties,  as  being  somewhat  adverse  to  what 
is  now  stated.     Alexanders.  Alexander,  26th  February  1830, 
and  Mackintosh  v.  Stewart,  Idth  May  1830.     Now,  as  to  these 
ci^es,  it  may  be  observed,  \si.  That  the  question  was  not  laid 
before  the  Court  in  that  complete  manner  in  which  it  has  now 
been  done ;  2filif,  The  correct  distinction  between  the  proper 
promissory- note,  and  an  agreement  or  acknowledgment,  does  not 
appear  to  have  been  sufficiently  adverted  to.     A  document  may 
be  sabstantially,  as  it  were,  or  rather  it  may  be  so  framed  or  ex- 
pressed as,  in  common  vulgar  language,  it  may  naturally  be  call- 
rd  a  promi!«sory.note  ;  yet  that  loo^e  appellation  will  not  make 
it  so,  far  less  on  that  ground,  bring  it  under  the  operation  of  the 
siamp  laws  ;  S//y,  It  should  alwa}-s  be  kept  in  view,  as  already 
noticed,  that  the  whole  stamp  laws  are  to  be  strictly  interpreted. 
It  U  the  duty  of  the  officers  of  the  public  in  these  matters,  speci. 
fit^lly  to  designate  what  documents  are  to  be  stamped.     If  the 
litres  adopt  other  forms  of  documents,  that  is  no  proper  evasion 
of  the  law.  They  are  exerrising  their  general  right  of  exemption. 
This  is  perfectly  understood  by  the  officera  of  stamps.      The 
question,  therefore,  constantly  recurs,  what  are  the  promissory- 
notes  which  were  in  the  eye  of  the  Legislature  imposing  certam 
duties  thereupon  ?  and  it  is  apprehended  to  be  those  which  are 
entitled  to  certain  privileges,  and  upon  which  summary  diligence 
c^  be  issued  if  properly  stamped.     Now,  it  is  perfectly  clear, 
that  upon  neither  of  the  documents  referred  to  in  the  cases  above 
noticed  could  summary  diligence  ever  have  been  attempted  by 
sny  officer  of  the  law,  even  supposing  they  had  been  extended  on 
the  proper  stamp." 
I'Ord  Crai^ie.^^*  1  concur  in  the  preceding  opinion.** 
lAtrd  Medwipt — "  The  question  at  issue  is,  how  far  the  four 
documents  which  are  produced  in  process,  unstamped,  are  legal 
vouchers  of  debt  ?     They  are  objected  to  as  not  affording  legal 
evidence  of  a  debt,  because  they  are  not  stamped  in  terms  of 
Isw.    I  lay  entirely  out  of  view  the  ground  of  objection,  that 
they  arc  receipts  for  money  requiring  to  be  stamped  in  terms  of 
the  stamp  laws,  because  they  are  not  receipts  *  given  for  or  upon 
the  payment  of  money ;'  that  is,  in  dischara^e  of  something  for- 
merly due.     In  order  to  dispose  of  the  objection  which  holds 
them  to  be  promis8ory-note«,  it  la  proper  firet  to  consider  what 
are  the  characteristics  of  such  a  document.     No  precise  form  of 
words  is  necessary   to  the  constitution  of  a  promissory-note. 
All  that  is  required  is.  that  there  be  words  by  which  the  granter 
promises  to  pay  a  specific  sum  of  money  to  the  payee,  on  demand, 
orat  a  definite  period.  I  am  not  inclined  to  view  its  capability  of  ne- 
gotiation or  transftrrcnce  by  indorsation  as  the  test  for  ascertain- 


ing whether  a  particular  document  bean  the  character  of  • 
promissory-note.     For  I  do  not  consider  thu  circumstance  as 
one  of  the  original  qualities  or  euentialia  of  the  contract  created 
in  favour  of  the  payee  by  a  promissory-note.    The  original  form 
of  such  an  obligation,  is  a  promise  to  pay  to  the  payee  alone,  and 
it  was  only  in  the  progress  of  business,  and  from  convenience, 
that,  on  the  principle  of  mandate,  payment  was  made  to  another 
by  order  of  the  payee.     Accordingly,  I  understand  that  in  Eng- 
land, a  promissory-note  is  not  indorsable,  unless  it  be  granted  to 
the  payee,  or  order.     But  surely  it  is  still  a  promissory-note 
although  it  be  not  payable  to  order,  and  the  payee  is  entitled  to 
recover  payment  from  the  granter,  who  is  the  obligant  directly  to 
him.     But  were  this  the  pruper  test  of  these  documents  being 
profflissory.notes,  I  am  not  prepared  to  say  that  I  think  they 
would  not  pass  by  indorsation ;  that  is,  by  a  mandate  to  pay  to 
another  pereon,  written  on  the  back  by  the  payee.     For  we  do 
not  in  this  country  hold  the  addition  of  the  words  *  or  order,'  ne- 
cessary to  confer  upon  u  promissory-note  the  quality  of  indorsi- 
bility.     PrecepU  for  delivery  of  grain,  and  debentures,  may,  upon 
the  same  principle,  be  iudon»ed,  although  the  indorsee  has  not 
the  privilege  of  an  indorsee  on  a  bill,  but  is  viewed  merely  us  an 
assignee.     So  may  an  order  on  a  banker.     Also,  an  order  may 
be  given  on  a  shop  account  to  pay  it  to  a  third  party.     And,  if 
it  were  necessary  to  decide  that  point,  I  do  not  see  that  an  indor- 
see to  the  documents  in  question  mi^ht  not  receive  payment  of 
them,  if  they  were  not  otherwise  objectionable  as  documents  of 
debt     Neither  can  I  reckon  it  as  the  proper  test  of  a  document 
being  a  promissory-note,  that  sumnury  diligence  could  not  pro- 
ceed  upon  it.     This  is  a  very  peculiar  privilege  conferred  by  the 
law  of  this  country  upon  bills  and  promissory-notes,— ^o  peculiar, 
that,  if  I  am  rightly  informed,  it  is  unknown  to  the  law  and 
practiceofany  other  country,  even  the  most  commercial — and 
as  it  was  only  conferred  upon  promissory-not?s  by  Statute,  so 
late  as  the  year  177^  1  cannot  hold  it  as  a  good  test  of  a  pro- 
missory-note.    A  promissory-  note  subscribed  by  initials,  or  even 
by  a  mark,  and  with  or  without  witnesses,  if  that  was  the  form 
used  by  the  granter,  will  be  a  good  document  of  debt  as  a  pro- 
mis&ory-note,  and  a  proper  ground  of  action,  although  it  will  not 
warrant  summary  diligence.     I  think  it  probable  tlut  summary 
diligence  could  not  proceed  on  such  documents  as  those  in  ques- 
tion.    This  was  a  privilege  introduced  solely  in  fiivour  of  com- 
merce, and  I  presume  would  be  confined  to  documents  in  the 
usual  mercantile  form.     I  can  therefore  reckon  nothing  the  test 
of  a  promiasory-note,  but  that  it  shall  contain  a  promise  to  pay 
a  certain  sum  of  money  to  the  payee  on  demand,  or  on  a  specific 
day ;  and,  on  looking  at  the  terms  of  the  Stamp  Act,  I  conceive 
that  this  view  has  been  adopted  in  framing  the  clauses  applicable 
to  this  document.    Now,  with  regard  to  the  documents  founded 
on,  it  appeara  plainly  that  they  are  conceived  in  very  difiTerent 
terras.     The  two  in  1816  acknowledge  having  received  from  the 
person  to  whom  they  are  addressed  certain  sums  of  money,  *  for 
which  I  shall  account.'    There  is  here  no  promise  to  pay  any 
specified  sum ;  they  are  mere  acknowledgments  of  money  received* 
for  the  application  of  which  he  was  to  account,  and  in  terms  of 
this  obligation  there  might  be  no  sum  due.     I  am  inclined,  then, 
to  hold,  that  as  they  are  not  simple  receipts  for  money  in  dis- 
charge of  something  due,  and  thus  are  not  receipts  in  terms  of 
the  Stamp  Acts,  so  neither  are  they  promissory-notes ;  but  I 
consider  them  as  of  the  nature  of  special  agreements,  which  are 
among  the  exemptions  from  the  stamp  duties  on  promissory- 
notes,  and  I  conceive  that  these  documents  are  stampable  t;8 
such.     With  regard  to  the  documents,  dated  14th  and  26th  De- 
cember 1825,  which  contain  a  receipt  for  a  specific  sum,  with  a 
promise  to  pay  it  on  demand,  in  these  words,  *  which  1  shall  re- 
pay you  when  demanded,*  I  think,  on  the  other  hand,  these 
must  be  viewed  as  promissory-notes.     They  contain  all  the  es- 
sentials of  that  document,  even  although  they  should  be  held  not 
transmiasable  by  indorsation,  nor  actionable  by  way  of  summary 
diligence.     There  is  the  promise  to  pay  the  payee  a  specific  sum 
on  denuind ;  and  I  do  not  think  it  deprives  the  document  of  this 
character,  that  the  promise  is  expressed  in  these  terms,  <  which 
I  shall  repay  ;*  and  that  instead  of  the  payee's  name  following, 
the  pronoun  *  you'  is  added,  as  the  obligation  is  addressed  to  the 
payee  by  name.     In  this  opinion  I  am  borne  out  by  two  recent 
cases ;  in  Shaw  against  Alexander,  26lh  February  1830,  the  do- 
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ctiraent  was,—*  Dear  Father,  I  acknowledge  to  have  this  day  re- 
ceived from  you  £80,  which  I  shall  pay  when  required,  I  ain/ 
&c. ;  and  in  Mackintosh  against  Stewart,  I3th  May  1890,  the 
terms  were :  '  As  there  is  no  stamp  at  hand,  I  acknowledge  to  be 
due  you  the  sum  of  j£I9,  which  sum  I  promise  to  pay  any  time 
required  ;  and  a  sufficient  stamp  bill  given,  if  called  for — all  of 
which  you  may  rely  on/  In  both  cases  the  documents  were  held 
to  be  substantially  promissory-notes,  and  void  as  not  being  stamp- 
ed. The  latter  of  these  cases  may  be  thought,  perhaps,  stronger 
than  the  present,  because  the  party  ufcs  the  words,  *  1  promise 
to  pay  ;*  but  *  I  shall  pay,'  seems  quite  equivalent  to  this,  and 
this,  accordingly,  is  the  expres.<)ion  in  the  other  case ;  and  it  was 
held,  and  I  think  rightly,  to  have  the  same  effect.  Unquestion- 
ably the  stamp  laws  are  to  be!  strictly  interpreted,  more  especially 
where  ibe  penalty  of  neglecting  them,  as  in  this  cafte,  is  absolute 
nullity,  yet  I  think  it  must  be  reckoned  too  palpable  an  evasion 
of  them  to  vary  so  slightly  the  usual  terms  of  a  promissory-note, 
and  claim  exemption  by  merely  adopting  the  form  of  the  docu- 
ments in  December  1825,  to  which,  as  vouchers  of  debt,  the 
same  effect  must  be  given,  as  if  the  usual  form  of  a  promissory- 
note  had  been  employed.'* 

Lord  Mackenzie, — "  I  concur  in  this  opinion.^ 
Lord  President. — <<  I  condiir  in  Lord  Medwyn's  opinion.  If 
it  were  the  proper  test  of  any  document  being  a  promissory-note, 
that  summary  diligence  could  follow  on  it,  then  a  document 
might  be  a  promissory«note  in  England,  and  not  in  Scotland — 
for  which  the  Stamp  Act  does  not  give  any  warrant."^ 

Lord  Moncrtiffi — *'  I  concur  in  all  the  substance  of  this  opinion. 
I  am  not  satiated  that  summary  diligence  could  not  proceed  on 
documents  expressed  as  the  last  of  those  in  question  are,  if 
they  were  written  on  proper  stamps.  But  even,  though  it  were 
to  be  held  that,  from  some  defect  of  form  or  words,  they  could 
not  be  taken  as  the  warrants  of  summary  diligence,  I  should  still 
think  that,  both  in  substance  and  in  form,  tbey  are  promissory- 
notes  in  the  sense  of  the  Stamp  Act." 

Lord  Corehonse. —  "  I  concur  in  this  Opinion,  and  also  Lord 
MoncreifTs  addition  to  iL" 
Lord  GUties, — *'  I  concur  in  opinion  with  Lord  Corehouse." 
Lord  Fuil^ton,.^**  In  forming  the  opinion  expressed  in  my 
Kote,  I  was  chiefly  moved  by  the  consideration  of  the  terms  of 
the  Act,  23  Geo.  III.  c.  18,  sec.  25,  declaring  that  promissory, 
notes  should  pass  by  indorsation,  and  that  indorsees  of  promis- 
ftory-notes  should  have  the  same  privileges  as  indorsees  of  bills, 
in  all  points ;  from  which  Idrewthe  inference  that,  consequently, 
in  construing  documents,  certainly  not  in  the  usual  form  of  pro- 
missory-notes, their  capability  of  receiving  effect,  in  terms  of  the 
Statute,  might  form  a  proper  test  for  determining  their  character. 
But,  upon  a  more  attentive  consideration  of  the  terms  of  the 
Stamp  Acts,  and  the  practice  both  of  Scotland  and  England,  I 
feel  myself  obliged  to  retract  that  opinion,  and  to  hold  it  suffi- 
cient to  bring  a  writing  within  the  operation  of  the  stamp  laws 
applicable  to  promissory- notes,  that  it  be  a  note  containing  an 
absolute  promise  or  obligation  to  pay  a  certain  sum  of  money  to 
a  payee,  whether  *  to  the  bearer  on  demand,*  or  in  any  '  other 
manner  than  to  the  bearer  on  demand.*  Having  come  to  this 
conclusion,  I  think  it  unnecessary  to  inquire  whether  or  not  the 
writings  under  consideration  could  he  made  the  ground  of  sum- 
mary diligence,  or  could,  by  indorsation,  confer  on  the  indorsees 
the  privileges  usually  attached  to  that  character.  But  I  am  in- 
clined to  adopt  the  distinction  taken  between  the  two  descriptions 
of  writings  in  the  opinion  of  Lords  Medwyn,  Mackenzie,  Core- 
house  and  Moncreiff;  and,  consequently,  concur  in  the  general 
result  of  those  opinions.*' 

On  advising  the  caage,  with  these  opinions, 
The  Lor*l  Juitiee-Cterk  remarked,  that  the  consulted  Judges 
were  clearly  of  opinion,  that  the  two  first  documents  were  not 
promissory-notes,  but  that  the  two  last  were  promissory-notes, 
and.  as  unstamped,  unavailing.  He  concurred  in  the  opinion. 
It  was  plain  that  the  test  by  which  to  try  whether  they  were 
promissory-notes  or  not,  could  not  be  the  competency  of  sum- 
mary diligence  upon  them,  as  appeared  from  the  observation  by 
the  Lord  President. 

Lttrd  Meadowbank  observed,  that  the  Second  Division  had  been 
all  of  the  same  opinion,  but  had  sent  for  the  opinions  on  account 
of  the  prior  decisions. 


The  Court, 

"  In  respect  of  the  opinions  of  the  consulted  Judges,  alter  the 
interlocutor,  in  so  far  as  respects  the  documents  Nos.  16  and  17 
of  process :  Adbere,  qwtad  ultra  ;  and  reserve  all  quetitioua  as 
to  eaqienses/**  &c. 

Authorities  for  Pursuers. -^Stsrop  Act,  55  Goo.  Ill,  r.  1^4. 
Chitty's  Stamp  Laws,  Edit  1829,  sec.  3,  p.  7.  and  Ca-es  there  ; 
p.  211,  and  Cases.  Tomkins  v,  Ashby ;  6  Barnivall  and  Cress- 
well,  p.  541,  and  Lord  Tenterdcn's  opinion  there.  Bailey  on 
Bills.  5th  Edit.  pp.  5-8. 

Authorities  for  Defenders. — Shaw  v.  Alexander,  25th  Febru- 
ary 1830.  Mackintosh,  i3th  May  1830.  Thomson  on  Bills, 
p.  85,  &c.  Bailey  on  Bills,  5th  Edit  p.  5,  and  Case  in  iioto, 
p.  d8.     Crichton,  January  1726;  M.  1446. 

Second  Divt8ion.-^Lord  Ordinary,  Fullerton.— <^^.  Jamcf^on, 
Pyper.— if//.  Rutherfurd,  O.  Monro. — George  Heggie,  W.S., 
and  Dennistoim  &  Christian,  W.S.,  Agents. — Mr  Rolland, 
Clerk [T.  C,\ 

28/A  February  1833. 

No*  239.^«JoHN  HoTSON,    Senior^  Pursuer^  v,   Ro- 
bert Threshik,  Junior^  Defender, 

Prescription — Accounts — Certtdn  intercourse  by  writin;^s  between 
employer  and  employed,  in  relation  to  particnlar  articles  in  ac- 
count*  generally  prescribed, — held  inadequate  to  elide  prescrip- 
tion of  these  articles. 

This  vras  a  special  case,  relating  to  a  claim  against 
road  trodtees  by  Hotson,  a  nMUKin,  for  an  alleged  un- 
paid balance  on  hi*  accoants,  for  various  pieces  of 
work  done  during  a  series  of  years.  In  defence,  inter 
alia^  the  triennial  prescription  was  alleged.  Without 
entering  into  the  arithmetical  and  other  details  of  the 
case,  it  will  be  sufficient  to  quote  the  following  inter- 
locutor of  the  Lord  Ordinary,  and  note  thereto  : — 

•*  The  Lord  Ordinary  (22d  December  1832.)  having  heard 
parties*  procurators,  and  thereafter  considered  the  closed  record, 
and  whole  process.  Finds,  that  the  triennial  prescription  is  ap- 
plicable to  all  the  articles  of  account  or  claim  libelled,  except- 
ing the  claim  under  the  contract,  dated  the  13th  day  of  July 
18*21 ;  and  that  the  said  prescription  is  not  excluded  by  the 
writings  founded  on  by  the  pursuer.  And  ordains  the  cause  to 
be  enrolled,  that  an  order  may  be  made  towards  proof  of  the 
averments  of  the  parties  respectively,  which  remain  relevant  aud 
disputed,  under  this  finding,  or  for  other  procedure. — Aote.— 
The  pursuer  was  not  only  the  ordinary  mason  employed  by  the 
trustees  during  the  time  he  is  stated  to  have  executed  all  the 
pieces  of  work  more  specially  libelled,  excepting  those  undtT 
the  contract,  Idth  July  1821  ;  but  he  himself  stated  the  whole 
of  these  claims  by  way  of  general  account,  and  admits  that  be 
received  payments  towards  this  general  account  to  an  amount 
far  greater  than  the  sum  due  for  these  particular  articles.  In 
these  circumstances,  it  does  not  seem  to  the  Lord  Ordinary 
possible  to  pick  out  those  articles  from  the  account,  and  bold 
them  to  be  wholly  unaffected  by  the  payments,  and  exempt  them 
from  the  triennial  prescription,  merely  because  such  intercourse 
in  writing  passed  between  the  parties  in  relation  to  them  as  is 
libelled  on,  or  produced.  It  does  not  seem  sufficient  to  consti- 
tute written  obligations  of  such  a  sort  as  to  require  to  be  given 
up  on  payment,  or  extinguished  by  express  written  discbarges, 
which  were  to  be  kept  for  forty  years." 

The  pursuer  reclaimed.     At  advising, 

The  Lortl  JuUiee^CUrk  remarked,  that  the  pleading  of  the 
pursuer  would  have  weight,  were  the  tnmaactiona  which  they 
regarded  isolated.  But  they  were  not  so.  He  had  come  ex- 
pecting to  have  some  reason  stated  why  prescription  should  not 
apply.  But  the  pursuer  admitted  the  existence  of  a  regular  ac- 
count de  die  in  diem,  of  which  these  items  formed  part.  He 
had  attempted  to  show  that,  as  to  them,  prescription  was  elided 
by  writing.    But  he  had  failed. 
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Lonl  Cringleiie  thought  it  just  a  case  for  the  plea  of  prescrip- 
tion, where  there  was  such  a  mass  of  confused  accounts. 

The  Court  refused  the  note>  reserring  all  questions 
of  expenses. 

Authorities  for  Pursuer. — Smith  v.  Falconer,  winter  1892-3, 
not  reported.     Bell,  16th  December  1755;  Monboddo. 

Second  Division. — Lord  Ordinary,  Mackenzie. — Jet,  Whig- 
bam,  Paton. — Mt.  Dean  of  Faculty  (Hope),  Gr.  Bell. — James 
Robertson,  S.S.C.,&  William  Stewart,  W.S.,  Agents.— [T.  C] 


Ul  March  1833. 

No.  240. — Albxandbr  Turkbull,  Cashier  of  Edin-^ 
burgh  and  Leith  Glass  Company y  Pursuer,  v.  Allan 
AND  Son,  Bankers^  Defenders. 

Partnership— Joint  Stock  Company — ^ Assignation — Shares — 
Bankruptcy — A  partner  of  a  joint  stock  company  having  at" 
signed  to  hankers  certain  share*  by  an  ex  facie  absolute  deerl ; 
and  the  same  having  been  intimated  to  the  Campany'-'Held,  I. 
Thai  the  assignees  were  partners,  awl  liable  far  calls* — //.  That 
a  latent  back-bond  did  not,  quoad  the  joint  stock  company,  alter 
the  obligation,  and  mfzke  the  asngnation  merely  in  security.^^ 
Ill,  ThtU  the  regulations  regarding  the  transfer  of  stock,  con^ 
tained  in  the  contract,  loere  fur  the  security  of  the  Company, 
and  that  they  were  entitled  to  waive  them:  and  that  such  waiver 
could  not  operate  in  Javour  of  a  third  patty,  to  the  Company^s 
pr^udice. 

The  Edinburgh  and  Leith  Gla^s  Company  was 
formed  by  a  contract  of  copartnery,  and  ^'as  to  en- 
dure (if  not  sooner  dissolved)  for  furty-fire  years  after 
the  8th  November  1824.  The  capital  stock  was  to 
consist  of  £200,000,  divided  into  £20  shares.  The 
9th  clause  of  the  contract  was  in  these  words : 

"  That  the  partners  shall  be  at  liberty  to  sell  and  dispo^^e  of 
the  whole  or  any  number  of  the  shares  held  by  them,  and  that 
either  gratuitously  or  for  any  onerous  considemtion,  inter  vivos 
or  mortiM  causa.  But  declaring  always,  that  in  case  of  sale  or 
conveyance  inter  vivos,  for  an  onerous  consideration,  an  offer  of 
the  share  or  shares  shall  be  first  made  in  writing  to  the  ordinary 
directors  for  behoof  of  the  Company ;  which  offer  the  ordinary 
directors  shall  have  full  power  to  accept  in  manner  after  men- 
tioned, and  three  lawful  days  shall  be  allowed  them  to  consider 
of  the  aame ;  and  if  such  offer  shall  be  declined  or  not  accepted 
of  by  the  ordinary  directors  within  the  said  period  of  three  days, 
then  and  after  the  lapse  thereof,  the  partner  making  the  offer 
shall  be  entitled  to  make  a  sale  or  sales  of  such  shares  to  any 
person  or  fpersons  he  thinks  proper,  at  or  above  the  price  de- 
manded for  the  same  from  the  Company,  but  he  shall  not  be  en- 
titled to  make  such  sale  to  any  person  at  a  lower  price,  until  a 
new  written  offer  at  such  lower  price  shall  first  have  been  made 
to  the  ordinary  directors,  and  declined  or  not  accepted  of  by  them, 
in  the  same  manner  as  was  necessary  with  regard  to  the  first 
offer.  But  declaring  always,  that  it  shall  not  be  lawful  for  any 
person,  by  deed  inter  vivost  to  assign  or  sell  less  than  one  share  of 
the  capital  stock  of  the  Company,**  &c. 

The  12th  clause,  regulating  the   transference  of 
shares,  was  thus  expressed  : 

**  That  where  the  share  or  shares  of  any  partner  are  transferred, 
conveyed,  or  sold,  in  terms  of  the  above  articles,  and  that  either 
by  the  partners  or  ordinary  directors,  the  assignation  thereof  shall 
be  in  the  following  terms  : — *  I,  A.B,  in  consideration  of 

paid  to  me  by  CD,  do  hereby  sell,  assign,  convey,  transfer, 
and  make  over  to  and  in  favour  of  the  said  CD,  the  sum  of 
capital  stock  of  and  in  the  Edinburgh  and  Leith  Glass 
Company,  being  one  share  (or  so  many  shares  as  the  case  may 
be,  numbers  )  in  the  said  undertaking,  to  bold  to  the  said 
CD,  his  executors,  administrators,  and  assignees,  subject  to  the 
rules,  orders,  and  restrictions,  that  I  held  the  same  immediately 
before  the  execution  hereof;  and  I,  the  said  CD,  do  hereby 
sgree  to  take  and  accept  the  said  capital  stock,  subject  to  the 


same  rules,  orders,  restrictions,  and  conditions.  In  witness 
whereof  we  have  subscribed  these  presents,  written  by 

at  the  day  of  before  these 

witnesses.* " 

The  13th  clause  provided  i 

"  That  after  a  call  shall  have  been  made  by  the  ordinary  di-^ 
rectors  for  the  whole  or  any  part  of  the  shares  subscribed,  as 
aforesaid,  every  person  selling  or  transferring  any  share  or  shares 
which  he,  she,  or  they  shall  possess  in  the  said  undertaking,  shall, 
as  well  as  the  person  or  persons  to  whom  such  share  or  shares 
shall  be  sold,  be  liable  in  the  payment  of  every  such  call,  in  the 
manner  herein  before  directed,"  &c. 

The  14th  clause  provided,  that 

"  the  names  and  designations  of  the  several  persons  who  shall 
be  entitled  to  shares  in  the  said  undertaking,  with  the  number 
of  the  shares,  and  also  the  proper  number  by  which  every  share 
shall  be  distinguished,  to  be  fairly  and  distinctly  entered  in  a 
book  to  be  kept  in  the  Company's  office  for  the  purpose,  and 
after  such  entry,*'  &c. 

The  15th  clause  enacts^ 

"  That  the  bodies  politic,  corporate,  and  collegiate,  and  all 
and  every  person  and  persons  whose  names  shall  at  any  time 
hereafter  stand  in  the  said  register-book  or  list  of  proprietors  of 
the  said  Company,  either  as  proprietor  or  proprietors  of  one  or 
more  share  or  shares  in  the  said  undertaking,  whether  as  sub- 
scribers or  as  successors,  executors,  administrators,  or  assignees  of 
subKcribers,  shall  be  deemed  and  taken  to  be  the  proprietors  of 
the  several  shares  standing  in  the  said  book  in  their  respective 
names,'*  &c. 

It  is  further  provided  in  the  same  clause, 

"  That  no  assignment,  transfer,  conveyance,  or  sale  of  any  share 
or  shares,  or  other  instrument  giving  title  to  any  share  or  shares, 
which  shall  not  have  been  enrolled  or  registered  as  directed  by 
this  contract,  shall  be  admitted  as  evidence,  either  to  defeat  any 
action  or  suit  brought  or  to  be  brought  by  the  said  Company  of 
proprietors  to  recover  the  said  calls,  or  to  entitle  any  person  to 
recover  any  share  or  shares  forfeited  to  the  said  Company  of  pro- 
prietors, or  to  make  the  said  Company  of  proprietors  liable 
in  the  payment  of  dividends,  or  to  found  any  other  claim 
whatever  against  the  said  Company,  or  to  any  other  person 
than  such  as  appear  from  the  said  book  to  be  proprietors  of 
the  said  shares,  but  that  in  all  cases  the  said  book  shall  be  con- 
sidered as  sufficient  and  conclusive  evidence  of  the  proprietor- 
ship of  the  said  shares.  Declaring,  that  until  each  respective 
proprietor  shall  have  been  enrolled  as  such  for  the  space  of  at 
least  fourteen  davs,  he  shall  have  no  right  to  vote  or  attend  at 
any  meeting  of  tne  Company  of  proprietors,  or  otherwise  inter- 
fere in  the  business  thereof.** 

Prior  to  April  1828,  James  Stuart  of  Dunearn 
held  150  shares,  and  was  entered  in  the  Company's 
books  as  a  partner  to  that  extent.  On  the  12th  April 
1828,  he  transferred  to  the  defenders,  hy  an  ex  facte 
absolute  disposition  and  assignation, 

**  £2000  of  the  capital  stock  of  the  Edinburgh  and  Leith  Glass 
Company,  which  belonged  to  me,  and  are  entered  in  my  name 
in  the  books  of  the  said  Edinburgh  and  Leith  Glass  Company, 
with  the  whole  profits  and  dividends  that  now  are,  or  may  here- 
after become  due  upon  the  said  capital  stock  of  the  said  Com- 
pany, with  full  power  to  the  said  trustees,  or  survivor  of  them, 
or  their  or  his  foresaids,  to  procure  the  same  transferred  to  their 
or  his  own  names  or  name,  in  the  books  of  the  said  Company  ; 
and  also  to  uplift,  discharge,  and  convey  the  same,  and  the  pro- 
fits and  dividends  arising  therefrom,  in  the  same  manner  as  I 
might  have  done  before  granting  hereof,**  &c 

This  transfer  was  duly  intimated  hy  the  defenders 
on  7th  August  1828,  and  registered  in  the  Company's 
journal  of  transfers,  through  a  notary  public,  to  tho 
Glass  Company,  protesting,  that  if  they  paid  to  any 
other  person,  they  should  be  liable  in  repetition,  da- 
mages,   and    expenses,   &c.      No    information    was 
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given  that  the  said  assignation  was  redeemable,  Mr 
Stuart  paid  the  three  first  instalments ;  bat  having  been 
sequestrated,  and  left  Britain,  the  pursuers  called  upon 
the  defenders  in  1828  to  pay  two  subsequent  instalments, 
amounting  to  £400,  with  interest.  This  demand  not 
having  been  complied  with,  the  pursuers  raised,  in 
May  1830,  the  present  action  of  declarator  and  for 
payment  against  the  defenders,  concluding  that  they 
should  be  found  and  declared  to  be 

**  partners  of  and  in  tbe  said  Edinburgh  and  Leith  Glass  Com- 
pany,  and  holders  of  tbe  foresaid  100  shares  of  tbe  capital  stock 
thereof,  and,  as  such,  liable  for  all  calls  made,  or  to  be  made  by 
the  ordinary  directors,  under  and  in  terms  of  the  said  contract  of 
copartnery  t  And  this  being  so  found  and  declared,  the  said 
Thomas  AlUn  and  Alexander  Wight,  as  trustees  foresaid,  and 
the  said  firm  or  company  of  Robert  Allan  and  Son,  and  Thomas 
Allan  and  Alexander  Wight,  the  individual  partners  thereof,  de^ 
fenders,  ought  and  should  be  decerned  and  ordained,  by  decree 
foresaid,  to  make  payment  to  the  pursuer,  as  cashier,  and  for  be- 
hoof foresaid,  of  the  sum  of  jC400  Sterling  of  principal,  being 
the  amount  of  the  foresaid  two  last  instalments  called  for  upon 
the  shares  held  b^  the  said  defenders  of  the  capital  stock  of  tbe 
said  Company,  with  the  legal  interest,**  &c. 

A  few  days  prior  to  raising  the  summons,  the  de- 
fenders acquainted  the  pursuer  that  they  had  a  back- 
bond from  Mr  Stuart,  dated  4th  August  1828.  Mr 
Stuart  was  not  registered  in  the  list  of  stockholders 
till  after  his  bankruptcy.  In  support  of  the  conclusion 
of  the  summons  it  was  pleaded — The  defenders  having 
obtained,  and  produced  to  the  pursuer,  an  assignation 
to  the  shares  libelled  on,  ex  facie  absolute,  and  quite 
unexceutionable  in  law,  and  having  claimed  that  they 
should  DO  recognised  as  assignees  of  the  stock  and 
profits  corresponding  with  these  shares,  are  liable, 
both  under  the  contract  and  at  common  law,  for  the 
sums  libelled  on,  as  claims  justly  exigible  from  the  le* 
gitimate  holders  of  all  shares  in  the  pursuer's  Com- 
pany. Answered — The  Company  not  having  observed 
any  of  the  conditions  declared  by  the  contract  to  be 
necessary  in  the  sale  and  transference  of  shares,  nor 
obtained  nor  required  from  the  defenders  any  of  the 
writings  there  directed  to  be  taken  from  all  acquirers 
of  such  shares — and  the  defenders,  on  the  other  hand, 
holding  the  shares  merely  in  security  of  Mr  Stuart's 
debt,  and  never  having  directly  or  indirectly  become 
partners,  or  done  any  thing  to  infer  liability  either  to 
the  Company  itself,  or  to  third  parties — there  are  no 
grounds  for  the  conclusions  of  the  present  action, 
which  are  directed  against  the  defenders  as  copart- 
ners of  the  Company,  and  for  implement  of  obligations 
imposed  by  the  contract  of  copartnery. 

Lord  Medwyn,  on  15th  February  1831,  pronounced 
this  interlocutor : 

"  Having  heard  parties*  procurators,  repels  the  defences,  and 
decerns  and  declares  in  terms  of  the  conclusions  of  the  libel ; 
but  finds  no  expenses  due  to  either  party. — See  East  Lothian 
Bank  against  TambuU,  5th  June  1824.** 

The  defenders  reclaimed ;  and  after  a  bearing,  cases 
having  been  ordered  on  the  whole  cause,  the  pursuers 
pleaded — L  In  terms  of  the  back-bond  qualifying  the 
absolute  assignation  to  the  pursuers,  the  said  shares 
were  to  become  the  "  property*'  of  tlie  defenders,  if 
the  debts  due  to  them  oy  Mr  Stnart  were  not  paid  at 
a  certain  term.  Mr  Stuart  having  become  bankrupt, 
never  availed  himself  of  the  right  of  redemption.  The 
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existence  of  the  back-bond  was  not  intimated  to  the 
Company  till  one  year  and  nine  months  after  the  in- 
timation of  the  assignation,  during  which  interval  the 
defenders  had  been  called  to  pay  the  instalments,  and 
requested  delay,  and  then   ofiPered  to  abandon  the 
stock  to  the  Company,  at  whatever  price  the  directors 
should  say   they  were   worth :   That  these  circum- 
stances established  the  defenders  as  proprietore.^^ll. 
It  was  impossible  for  the  defenders  to  contend  that  Mr 
Stuart  still  remained  the  proper  partner  of  tbe  Com- 
pany, and  that  they  were  entitled  to  accompany  him 
thi'oughout,  and  to  seise  any  profit  that  might  ac-' 
crue,   enjoying  at   the  same  time  an  absolute   im- 
munitv  from  loss.     Such  an  arrangement  was  quite  un- 
precedented, and  utterly  at  variance  with  the  recog- 
nised principles  of  partnership.     It  implied  that  two 
different  individuals  shall  be  interested  in  the  same 
shares  of  stock,  in  such  a  manner  that  the  one  shall 
reap  the  whole  profit,  if  any,  and  the  other  suffer  the 
whole  loss,  and  that  not  merely  as  betwixt  them- 
selves, but  as  betwixt  them  and  the  Company. — III. 
The  right  of  pre-emption  was  a  privilege  of  the  Com- 
pany.    It  applied  only  to  sales  for  a  fixed  price.     The 
defenders  could   not  found  npon   this,  without  ad- 
mitting that  the  transaction  between  them  and  Mr 
Stuart  was  a  sale.     They  maintained  it  was  only  a 
redeemable  assignation  in  security.    The  Coinpaiiy*s 
right  of   pre-emption  would  come  to  be  exercised 
when  the  assignees  put  into  execution  their  powers 
of  sale.     At  all  events,  if  the  Company  had  any  right 
of  pre-emption,  they  were  bound  to  exercise  it  on  the 
transfer  being  intimated  to  them,  or  at  least  timeously 
thereafter ;  and  by  receiving  the  defenders  as  part- 
ners, and  treating  them  as  such  for  a  year  and  nine 
months,  they  unquestionably  waived  any  right  of  this 
nature. — IV.  The  12th  clause,  regarding  conveyances 
of  shares,  applied  merely  to  sales  where  money  is 
paid.     The  words  were,  **  in  consideration  of  a  price^ 
sell,  assign,"  &c.     This  view  was  strengthened  by  the 
9th  clause,  which  empowered  the  partners  to  dispose 
of  their  shares  inter  vivos  or  mortis  causa,  where  the 
assignee  might  be  abroad,  and  could  not,  perhaps,  be 
got  to  subscribe  the  deed.     The  spirit  of  the  contract 
was,  merely  to  give  the  Company  notice  of  the  accession 
of  a  new  partner. — V.  In  the  circumstances  of  ther 
case,  it  was  not  necessary  that  the  defenders  should 
subscribe  the  deed.     At  common  law,  after  the  in* 
strument  of  intimation,  they  were  intested  with  the 
full  character  and  liability  of  partners.    As  Mr  Stu- 
art,  at  the  date  of  the  intimation,  had  left  the  country, 
and  as  the  defenders,  by  intimating  their  assignation, 
had  done  all  in  their  power  to  perfect  their  right,  and 
had,  as  the  Company  conceived,  expressed  their  in- 
tention of  being  partners,  in  a  manner  binding  upon 
themselves,  the  Company  would  indeed  have  been 
proceeding  in  apicibus  Juris,  had  they  attempted  to 
exclude  the  defenders. — Vi.  The  entry  in  the  journal 
of  transfers  completed,  in  terms  of  article  12th,  the 
right  of  the  assignee.     Posting  it  into  the  register  of 
stockholders  was  the  duty  of  the  ordinary  directors, 
for  the  benefit  of  the  Company,  and  could  not  affinrt 
the  interest  of  an  assignee. — VII.  Supposing  that  any 
material  deviation  from  the  rules  of  the  contract  had  oc- 
curred, tbe  pursuer  maintained  that  it  bad  been  waived. 
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and  the  transfer  homologated  hy  the  parties,  and  in 
particular,  by  the  defenders  themselves,  in  respect  of 
the  terms  of  tlie  intimation  and  protest,— to  the  ac- 
ceptance of  the  defenders  as  partners,  by' the  record- 
ing of  their  intimation,  and  the  calls  made  upon  them 
for  instalments,  and  to  their  acquiescence  for  so  long 
a  period  in  the  character  of  partners. 

Answered  —  I.  The  assignation  and  disposition, 
though  ex  facie  absolute,  was  merely  in  security  of 
the  money  advanced  to  Mr  Stuart,  as  appears  from 
the  back-bond  granted  to  him  by  the  defenders. — II. 
In  the  schedule  by  which  the  defenders  intimated  the 
assignation  in  their  favour,  they  did  not  request  to  be 
received  as  partners,  nor  were  they  ever  desired  by 
the  Company  to  execute  any  deed  in  terms  of  article 
12th,  nor  to  sign  any  obligation,  so  As  to  render  them 
liable  to  the  rules  and  restrictions  contained  in  the 
contract  of  copartnery. — III.  The  provisions  in  the 
12th,  I4th,  and  15th  clauses,  were  never  complied 
with.  No  entry  in  the  register  of  stockholders  was 
made  till  after  Mr  Stuart*s  bankruptcy*  Down  to 
that  period,  his  name  stood  as  that  of  the  proprietor 
of  the  shares  in  question,  in  the  book  declared  by  the 
contract  as  the  only  proper  evidence  of  partnership. 
— IV.  If  such  a  Company  choose  to  point  out,  in  ar- 
ticles of  copartnery,  the  specific  form  in  which  a  party 
is  to  become  a  member  of  the  Company,  they  never 
can  be  heard  to  say,  where  that  form  has  not  been 
observed,  that  the  party  is  a  member  of  the  Com- 

Eany,  and  more  especially  if  neither  intended,  nor 
ad  any  right  to  become  a  member.  There  is  no  in- 
justice in  holding  them  to  their  own  rule.  It  is  al- 
ways their  own  fault  if  they  do  not  see  it  enforced ; 
but  there  is  very  great  danger  to  third  parties  if  such 
regulations  be  altogether  disregarded.  —  V.  There 
can  be  no  general  liability  contracted  in  the  character 
of  partner  by  an  assignee  until  the  cedent  is  divested ; 
that  is  to  say,  in  respect  of  the  same  shares,  there 
cannot  be  two  persons  partners  of  the  Company.  Mr 
8tuart  himself  could  not  have  insisted  on  the  defen- 
ders becoming  partners;  and  the  defenders,  in  re- 
ality, never  had  any  right  as  such.  The  pursuers 
are  left  precisely  in  the  same  situation  in  which  they 
would  have  been  if  the  assignation  never  had  been 
granted.  They  retain  all  the  security  they  ever  had 
in  Mr  Stuart's  shares,  as  in  satisfaction  of  arrears  of 
calU,  or  of  any  other  debt  or  obligation  to  the  Com- 
pany. It  is  only  the  surplus,  after  dealing  with  the 
case  as  one  of  a  oankrupt  partner,  that  the  defenders 
either  attached,  or  attempted  to  attach  by  the  assig- 
nation in  their  favour. 

The  Court,  on  30th  May  1832,  pronounced  this  in- 
terlocutor : 

"  Ordain  the  record  and  rases  in  thin  cause  to  be  laid  before 
the  Judges  of  tbe  Flrtt  Division,  and  Permanent  Lords  Ordi- 
nary, wirb  a  request  that  thcv  will  give  their  opinion,  in  writing, 
either  collectively  or  individually,  as  to  whether  the  Lord  Ordi- 
rary*s  interlocutor  ought  to  be  adhered  to  or  not,— and  if  not,  what 
alteration  ought  to  be  made  thereon." 

The  Lord  President,  and  Lords  Craigie,  Gillies  and 
Balgray,  returned  this  opinion : 

"  Wc  are  of  opinion,  that  the  Lord  Ordinary's  interlocutor  in 
this  case  ought  to  be  adhered  to,  without  any  alteration.  All 
the  clauses  in  the  contract  of  copartnery  founded  on  by  the  de- 


fenders, either  do  not  apply  to  this  case,  or  are  clauses  solely  in 
favour  of  the  Company ;  which,  if  the  Company  does  not  think 
it  necessary  to  enforce,  no  other  person  is  entitled  to  found 
on." 

Lords  Medwyn,  Corehouse  and  Fullertooi  gave  in 
the  following  opinion : 

'*  The  shares  of  the  stockholders  in  the  Edinbui^h  and  Leith 
Glass- House  Company  were  assignable,  both  at  common  law 
and  by  the  express  provision  of  the  contract  of  copartnery.  On 
the  12th  of  April  1828,  Mr  Stimrt  granted  a  disposition  and 
assignation,  ex  facie  absolute,  of  100  shares  of  his  stock  in  that 
Company  to  Allan  and  Son,  the  defenders.  The  assignation  was 
completed  by  an  intimation  to  tbe  manager  on  the  7lh  of  August 
following,  and,  of  tbe  same  date,  it  was  entered  in  the  journal 
of  transferff,  kept  in  terms  of  the  12th  article  of  the  contract. 
The  question  has  arisen,  whether  the  defenders,  by  that  con* 
veyance,  became  share-holders  of  the  Company,  and,  as  such, 
liable  to  all  the  obligations  of  partners  ?  The  Lord  Ordinary 
has  decided  in  the  affirmative,  and  we  are  of  opinion  that  his 
interlocutor  ought  to  be  adhered  to.  Messrs  Allan  and  Son 
rest  their  defence  on  two  grounds :  They  plead,— l«f.  That  the 
transfer  in  reality  was  not  absolute,  but  granted  in  security  of  a 
sum  which  thev  bad  lent  to  Mr  Stuart  And,  2<f/y,  That  in 
consequence  of  the  non-observance  of  certain  provisions  in  the 
contract,  relative  to  the  transfer  of  shares,  the  assignation,  con- 
sidered as  an  absolute  convejrance,  was  inoperative.  ].  With 
regard  to  the  first  plea,  it  may  be  observed,  that  the  assignation 
did  not  bear,  either  expressly  or  by  implication,  that  it  was 
granted  in  security.  On  the  contrary,  it  imported  an  absolute 
transfer  of  all  right  that  was  in  the  cedent  to  the  shares  in  ques- 
tion. It  is  true  thst  the  conveyance  was  qualified  by  a  back- 
bond, by  which  the  defenders  consented  to  re-dispone  to  Mr 
Stuart,  if  he  repaid  the  debt  at  or  before  Martinmas  1828.  But 
that  obligation  was  not  communicated  to  the  Company  for  a 
period  of  many  months  after  the  assignation  had  been  intimat- 
ed,— after  the  bankruptcy  of  Mr  Stuart, — after  repeated  calls 
had  been  made  on  the  defenders  for  payment  of  their  instal- 
ments as  partner8,-»and  after  it  appeared,  even  by  the  terms  of 
the  back-bond  itself,  that  the  term  of  redemption  had  expired. 
We  are  of  opinion,  therefore,  that  this  latent  obligation  can 
have  no  effect  whatever  upon  the  question  at  issue.  2.  There 
are  provisions  in  the  contract,  that  a  partner,  desiring  to  sell  all 
or  any  of  his  shares,  shall  previously  make  an  offer  of  them  to 
the  Company,  which  may  be  accepted  of  within  three  days,— > 
that  the  assignation  when  granted  shall  contain  an  obligation, 
subscribed  by  the  assignee,  to  hold  the  shares  under  the  con- 
ditions and  subject  to  the  rules  of  the  Company,  and  that  the 
transfer  shall  be  recorded  in  the  register  of  stockholders, — re- 
gulations which,  it  is  admitted,  were  not  complied  with  in  this 
instance.  But  the  Company  having  received  intimation  of  the 
conveyance,  and  entered  it  in  the  journal  of  transfers,  without 
stating  any  objection,  either  at  the  time  or  afterwards,  must  be 
held  to  have  virtually  waived  the  right  of  pre-emption  which 
might  other>vise  have  been  competent  to  them.  In  the  next 
place,  though  they  were  entitled,  if  they  thought  fit,  to  require 
the  assignees  to  subscribe  an  express  obligation  to  conform  to 
the  rules  of  the  Company,  and  fulfil  the  duties  of  partners,  they 
were  at  liberty,  if  they  chose,  to  dispense  with  that  form,  and 
to  rely  on  the  common  law  obligation,  which  the  defenders  un* 
dertook,  by  accepting  of  and  intimating  a  conveyance  to  the 
shares.  La«</y,  as  the  Company  had  obtained  an  effectual 
warrant  from  both  parties  interested,  to  enter  the  transfer  in 
their  register  book,  and  as  they  had  entered  it  in  their  journal  of 
transfers,  we  think  they  were  entitled  to  make  tbe  first-mention- 
ed entry  quandocunque^  even  though  the  bankruptcy  of  Mr 
Stuart  had  intervened.  The  decision  in  the  case  of  the  East 
Lothian  Bank  against  TurnbuU,  cited  by  the  pursuer,  appears 
to  us  a  precedent,  a  fortiori,  in  the  present  question.  In  that 
case  it  was  provided  in  the  contract,  that  every  transfer  should 
be  made  and  accepted  in  presence  of  two  directors,  who  should 
subscribe  the  deed  of  acceptance.  But  the  East  ^thian  Bank, 
after  the  transfer  had  been  intimated  to  them,  so  far  froni 
waiving  that  provision,  gave  notic*e  to  the  purchaser,  that  it  was 
incumbent  upon  him  to  attend  at  tbeBank,  that  the  ceremony  might 
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be  performed.  Yet  the  Coart,  notwithstanding,  held,  that  by 
the  intimated  assignation,  the  transfer  had  been  completed, — that 
TurobuU  was  a  partner, — and  thnt  the  regulation  above  men- 
tioned, being  mude  for  the  benefit  of  the  Company,  they  were 
entitled  to  dispense  with  it  if  they  saw  fit  to  do  so.  We  do  not 
think  that  the  comment  of  the  defenders  on  this  case  is  well 
founded.  The  circumstance,  that  TurnbuU  might  have  been 
liable  in  damages  to  Wetherley  for  not  implementing  his  bar- 
gain, as  in  a  question  between  these  two  parties,  did  not  infer, 
us  ill  a  question  between  TunibuU  and  the  Bank,  that  he  had 
become  a  partner,  if  any  form  essential  to  the  conveyance  had 
been  omitted.  Accordingly,  the  Court  did  not  put  their  inter- 
locutor on  the  ground  stated  by  the  defenders  ;  but,  on  the 
contrary,  upon  another  and  different  ground,  namely,  that  no- 
thing was  essential  to  the  completion  of  the  transfer,  but  an  inti«> 
mated  assignation ;  and  that  the  Bank  had  power  to  dispense  with 
the  form  of  acceptance  which  the  contract  prescribed.  If  these 
views  be  correct,  it  is  quite  immaterial  that,  as  in  a  question  be- 
tween the  defenders  Hud  Stuart,  the  right  to  the  shares  was  re- 
deemable. It  is  admitted  in  the  record,  that  the  defenders  did 
not  communicate  tliat  condition  of  the  agreement  to  the  pur- 
suers at  the  dute  of  the  intimation  ;  and  it  is  not  averred  that  the 
pursuers  were  in  the  knowledge  of  the  fact  But  although  they 
had  known  it,  they  were  bound  to  receive  the  defenders  as  part- 
ners, and  to  enter  them  as  such  in  the  register  ;  for  there  is  no 
rule  of  law,  or  provision  in  the  articles  of  the  copartnery,  that  a 
person  holding  a  share,  subject  to  a  right  of  redemption,  shall 
not  be  a  partner  while  it  remains  unredeemed.  It  is  equally 
immaterial,  that  the  pursuers  had  the  privilege  of  refusing  to  ac- 
knowledge the  defenders  as  partners,  till  the  form  of  registration 
was  gone  through, — that  being  a  personal  privilege,  of  which 
thev  alone  were  entitled  to  avail  themselves.  There  is  no  ano- 
maly in  the  result,  for  it  is  of  daily  occurrence,  that  an  individual 
shall  be  held  as  a  partner  of  a  company,  and  subject  to  its  re- 
sponsibilities in  a  question  with  one  party,  and  the  reverse  in  a 
question  with  another  party.  The  case  of  Turnbull  proceeds 
expressly  on  the  ground,  that  the  East  Lothian  Bank  had  the 
option  of  taking  the  cedent  or  the  assignee  as  their  partner,  and 
might  have  availed  themselves  of  that  option,  exactly  as  it  suit- 
ed their  interest  to  do.  Here,  as  in  other  cases  arising  out  of 
bankruptcy,  there  is  undoubtedly  an  appearance  of  hardship. 
But  the  pursuers,  as  well  as  the  defenders,  are  certantet  de 
damno  vitando,  and  all  property  would  be  insecure,  if  the  ge* 
neral  rules  of  law  were  suffered  to  bend  to  considerations  of 
that  nature." 

Lord  MoncreiflF  returned  this  opinion,  with  which 
Lord  Mackenzie  concurred : 

"  This  case  appears  to  roe  to  be  attended  with  very  consider- 
able difficulty ;  and  at  present  I  am  not  satisfied  that  the  interlo- 
cutor of  the  Lord  Ordinary  is  right.  The  facts,  as  they  appear 
from  the  record,  are  few  and  simple.  Allan  and  Son  having, 
in  April  1828,  advanced  a  large  sum  of  money  to  Mr  Stuart, 
obtained  from  him  a  deed  of  disposition  and  assignation  of  JC2000 
of  the  capital  stock  of  the  Glass  Company,  of  which  he  was  a 
partner  to  that  nominal  extent.  The  deed  was  absolute  in  form, 
but  qualified  by  a  back-bond,  which,  as  between  these  parties, 
certainly  rendered  it,  both  in  fact  and  law,  an  assignation  in  se- 
curity only.  It  does  not  appear  on  the  record  of  what  date  the 
back-bond  was  executed,  though  it  is  stated  in  the  case  for  the 
defenders,  that  it  was  on  the  4th  August.  But  the  assignation 
was  not  intimated  to  the  Company  till  the  7th  August ;  and 
though  it  is  not  admitted  in  the  record,  it  is  not  denied,  that  the 
reality  of  the  transaction  was  an  assignment  in  security  only* 
Before  the  assignation  was  intimated,  Mr  Stuart  had  left  Britain. 
The  intimation  of  the  assignment  took  no  notice  of  the  back- 
bond, or  of  the  qualified  nature  of  the  right;  but  it  stated  the 
terms  of  the  assignation  itself.  That  deed  bore  an  obligation 
to  execute  a  regular  transference  of  the  shares  in  terms  of  the 
1 2th  article  of  the  contract  of  copartnery.  No  such  transfer 
bad  been  executed.  The  intimation  and  protest  was  in  the  terms 
stated  in  the  1 1th  article  of  the  condescendence.  It  was  enter- 
ed in  a  book,  failed  the  Journal  of  Transfers,  of  its  date  the  7th 
of  August.  But  no  entry  was  made  in  the  register  of  stock- 
holders, as  provided  by  the  15th  article  of  the  contract,  till 


after  Mr  Stuart^s  bankruptcy  on  the  20th  August.     After  the 
intimation,  the  pursuers  made  a  demand  of  two  instalments  of 
stock,  amounting  to  jC400,  against  the  defenders ;  and  the  record 
bears,  that  *  they  have  failed  to  make  payment  of  the  same,' 
It  does  not  appear  from  the  record,  at  what  time  these  calls  were 
made,  or  when  the  back-bond  was  first  made  known  to  the  pur- 
suers.     But  all  that  took  place  was  posterior  to  the  7th  August 
In  this  state  of  the  facts,  the  question  is,  whether  the  pursuers 
are  entitled  to  bold  the  defenders  as  partners  of  the  Company, 
to  the  effect  that,  whether  they  make  any  demand  on  their  as- 
signation other  than  that  expressed  in  the  intimation  and  protest 
or  not,  they  must  be  liable  to  the  calls  made,  in  terras  of  the  con- 
tract,  of  the  capital  stock  corresponding  to  the  shares  previously 
held  by  Mr  Stuart.     Unless  there  were  a  demand  made  for  in- 
vestigation and  evidence,  I  must  bold  it  as  a  fact  upon  this  record, 
that,  whatever  may  be  the  effect  in  regard  to  the  pursuers,  the 
real  transaction  between  Mr  Stuart  and  the  defenders  was  for  an 
assignation  in  security  only,  with  a  power  of  redemption.     And 
it  is  to  be  observed,  that,  according  to  the  terms  of  the  back- 
bond, the  defenders  were  only  to  be  entitled,  even  after  the  term 
of  redemption,  to  hold  the  shares  with  a  power  to  sell  them  by 
public  roup,  and  to  account  to  Mr  Stiuu't  for  the  proceeds. 
There  was  no  price  fixed  by  the  assignation  ;  and  the  back-bond 
referred  only  to  the  debt  in  security  of  which  it  was  given.    This 
being  the  nature  of  the  transaction,  it  is  clear,  that,  if  Mr  Stuart 
bad  continued  solvent,  he  could  never  have  compelled  the  de- 
fenders to  become  partners  of  the  Glass  Company  in  his  place  ; 
and  that  the  intimation  of  the  assignment  could  not  have  had  the 
effect  of  entitling  him  to  do  so.    On  the  other  hand,  though  the 
assignment  was  absolute  in  form,  and  the  intimation  took  no 
notice  of  the  back-bond,  it  seems  to  be  equally  clear,  that,  as  no 
transfer  was  executed  in  terms  of  the  contract  of  copartnery,  and, 
for  this  reason,  probably,  the  names  of  the  defenders  were  not 
entered  in  the  register  as  partners,«-'neither  Mr  Stuart  nor  the 
defenders  could  have  compelled  the  pursuers  to  receive  the  de- 
fenders as  partners,  discharging  Mr  Stuart  of  all  responsibility, 
and  extinguishing  his  rights  as  a  partner.     If,  after  such  an  inti- 
mation, the  defenders  had  become  bankrupt,  instead  of  Mr 
Stuart,  it  could  not,  in  my  apprehension,  have  been  maintained 
by  Mr  Stuart,  that  the  defenders  bad  become  the  partners,  and 
that  he  had  ceased  to  be  under  any  obligation  to  the  Companv. 
And  supposing,  again,  that  the  Company's  stock  had  been  highly 
valuable,  certainly  the  creditors  of  the  defenders  could  never 
have  drawn  more  than  the  debt,  in  security  of  which  the  assig- 
nation was  given,  or  such  part  of  it  as  might  not  be  satisfied  from 
other  sources.     It  appears,  then,— >1.    That,  as  between   Mr 
Stuart  and  the  defenders,  the  defenders  were  not  partners.  2. 
That,  as  between  Mr  Stuart  and  the  pursuers,  he  was  still  the 
partner ;  and,  3,  That,  as  between  the  pursuers  and  the  defenders, 
the  defenders  were  not  partners,  if  it  had  been  for  the  interest 
of  the  pursuers  to  maintain  that  they  were  not.     But  I  am  of 
opinion,  that  the  transaction  could  not  possibly  so  stand,  that 
both  Mr  Stuart  and  the  defenders  should  be  partners  of  the 
Company,  upon  the  same  stock,  and  at  the  same  time.     And 
neither  do  I  think  it  possible  to  bold,  that  the  pursuers  had  an 
option,  according  as  it  should  suit  their  interest,  to  take  either 
Mr  Stuart,  or  the  defenders,  as  their  partner.     And  yet,  if  I  do 
not  entirely  misapprehend  the  case,  this  last  is  the  proposition 
which  the  pursuers  must  make  out,  in  order  to  support  tbeir 
claim.     The  case  of  the  East  Lothian  Bank  against  Turnbull, 
June  5,  1624,  differs  from  the  present  case  in  the  fundamental 
fact,  and  must,  therefore,  depend  on  different  principles.      In 
that  case,  both  the  original  partner  and  the  assignee  were  solvent ; 
and  the  Court  had  held  and  decided,  that,  as  between  them,  there 
was  a  completed  contract  of  sale  for  a  price.    Then  the  question 
arose  with  the  creditors,  or,  rather,  the  other  partners  of  the 
Bank  (which  was  bankrupt,  as  a  Bank),  whether  the  assignee 
was  liable  to  them  as  a  partner.    The  transfer  bad  been  executed 
in  the  books  of  the  Company,  in  the  form  required  by  the  con- 
tract.    But  the  assignee  had  not  signed  an  acceptance  of  it  in 
Presence  of  two  directors,  as  the  contract  provided.     He  had, 
owever,  distinctly  acknowledged  it  in  writing,  and  pledged  him* 
self  to  appear  and  sign  the  acceptance.    The  question,  therefore, 
in  that  case,  appears  tome  to  have  been,  whether  the  Bank  were 
not  entitled  to  stand  on  the  reality  of  the  transaction^  as  bctvreeo 
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the  cedent  and  the  assignee,  and  the  personal  engagement  for 
completing  it,  notwithatandinc  that  the  particular  provision  for 
their  own  protection  had  not  been  complied  with.  It  was  quite 
clear,  after  the  decision  of  the  question  between  Wetherley  and 
Turnbull,  that  the  assignee  must  at  last  hear  the  loss ;  and  the 
Court  simply  held,  that,  in  that  state  of  the  matter,  as  I  should 
undcr$caDd  the  case,  he  was  bound  directly  to  the  Bank  by  his 
personal  acts.  In  the  present  case,  if  the  pursuers  were  to  stand 
on  the  actual  transaction,  they  must  fail  in  their  demand,  unless 
it  could  be  maintained,  that  the  holder  of  an  assignment  of  a 
partner's  share  in  a  company,  in  security  only,  becomes  actually 
a  partner  of  the  Company,  by  intimating  the  assignment  This 
cannot  be  miuntained ;  and,  therefore,  they  must  rest  their  case 
on  very  different  grounds  from  that  on  which  the  East  Lothian 
fiank  stood  in  that  case.  They  rest  it  on  this,  that  the  assign- 
ment was  apparently  (though  not  really)  absolute,  and  that  the 
back-bond  was  not  intimated.  If  there  were  any  facts  in  the 
case,  from  which  it  could  be  inferred,  that  the  pursuers  w^re  in 
any  respect  misled  or  deceived  by  the  absolute  form  of  the 
as$i^ution,  and  that  they  suffered  injury  thereby,  I  should  think 
tha'  tbey  were  clearly  entitled  to  reuress.  But  there  is  no  such 
avotuien't  in  the  record ;  and  it  would  be  a  case  to  be  tried  in  a 
different  manner.  I  humbly  think,  that  the  very  form  »nd  sub- 
stance of  the  deed  of  assignation  must  have  made  them  aware 
of  the  nature  of  the  transaction ; — made,  as  it  was,  in  April, 
when,  from  the  calls  then  in  cunu,  the  stock  waa  evidently  at  a 
discount, — made  without  any  priee  stipulated,  unless  the  precise 
nominal  value  of  the  stock  were  held  to  he  the  price, — no  trans. 
fer  having  been  executed, — no  intimation  given  till  the  7th 
August,  after  Mr  Stuart  had  left  Britain, — and  that  intimation 
containing  no  demand  to  be  received  as  partners,  but  merely  a 
prohibition  to  pay  to  other  parties,  as  in  the  common  case  of  in* 
timation  as  a  dilig[ence.  And  it  is  rather  to  be  inferred,  from 
the  circumstance  of  the  entry  in  the  register  not  having  been 
made  till  after  the  actual  bankruptcy  of  Mr  Stuart,  that  the  pur- 
suers were  not,  in  fact,  in  any  doubt  as  to  the  nature  of  the  as- 
»gnment  The  great  difficulty,  therefore,  which  I  feel  in  the 
ca^e  is,  that  as  the  assignment  was,  in  fact,  taken  only  as  a  secu- 
rity, and  the  intimation  of  it  was  evidently  intended  merely  to 
take  such  security  as  the  shares  afforded  (whether  competent  to 
be  so  done  or  not) ;  and  further,  as  there  was  not,  in  fact,  any 
transfer  which  could  either  have  bound  Mr  Stuart  on  the  one 
band,  or  the  Company  on  the  other, — to  find  the  defenders 
liable  to  a  positive  loss  upon  these  abares  of  stock,  would  be  to 
decide  contrary  to  the  clear  intention  and  bonajide*  of  the  trans- 
action out  of  which  the  claim  arises,  and  to  give  the  pursuers 
an  unjust  advantage  upon  the  bankruptcy  of  Mr  Stuart,  for  which 
tbey  never  bargained,  and  which  they  are  onlv  attempting  to  ob- 
tain, in  consequence  of  an  act  of  the  defenaers,  which  was  not 
and  could  not  be  intended  to  place  them  in  the  situation  from 
which  alone  it  could  legally  ari^e.  The  claim  has  too  much  both 
of  the  appearance  and  of  the  substance  of  an  undue  catch,  con- 
tra7  to  the  truth  and  justice  of  the  case.  At  present,  therefore, 
I  am  inclined  to  think,  that  the  pursuers  have  failed  to  establish 
their  claim  against  the  defenders,  and  that  the  interlocutor  of  the 
Lord  Ordinary  ought  to  be  altered,  and  judgment  of  absolvitor 
pronounced  in  favour  of  the  defenders.** 

At  advising, 

The  Lord  Juuitx-Cltrk  said,  that  he  once  had  entertained  a 
difficulty  regarding  the  first  part  of  the  summons.  But  now  his 
opinion  coincided  with  that  of  the  majority  of  their  Lordships. 
The  assignation  was  out  and  out,  and  the  defenders  stepped  into 
Mr  Stuart's  shoes  in  reference  to  said  shares.  The  9th  clause 
provided  what  was  to  be  done  in  cases  of  bankruptcy.  The 
back -bond  was  latent,  and  only  brought  forth  at  a  distant  period. 

Lord  CrtHiiietie  concurred. 

Lord  Meadowbank  was  of  the  same  opinion  as  that  returned 
by  Lords  Medwyn  and  Corebouse. 

The  Coart  adhered. 

Authorities  of  Pursuers  and  Defenders.— East  Lothian 
Brfiik  p.  TunibuU,  6th  June  18*24 ;  Shaw  and  Dunlop.  Clyne, 
<-.  Si'later,  &f:.,  revctscd  by  the  House  of  Lords,  29tb  Septem- 
ber 1831 ;  Scot.  Jur.  VoL  IV.  p.  66. 


Second  Division. — Lord  Ordinary,  Medwyn. — Act.  Solicitor- 
Creneral  (  Cockburn),  Monro — Alt.  Rutherford. — Wm.  Alex- 
ander, W.S.,and  J.  Wight,  W.S.,  Agenu.— Mr  Holland,  Clerk. 

W  March  1833. 

No.  241. — Miss  L  Brown,  &c.,  Pursuers,  v.  J.  A. 
Cheynb  and  John  M^Kban,  W.S.,  Offenders, 

Agent  and  Client — Sale — Title — Mora — Reparation — Damages 
— Agents  having  purchased  a  house  for  their  citem,  and  paid  part 
of  the  price,  without  obtaining  a  title,  and  whilst  there  was  an  herim 
table  security  over  the  subject ;  and  the  client  having  brought  an 
action  against  the  agents,  claiming  repayment  of  t/ie  part  of  the 
price  whick  had  been  paid,  with  interest,  damages,  ^c. ;  awl  a  title 
having  then  been  offered  at  the  distance  of  nine  years — Held,  /• 
That  if  the  title  was  good,  the  pursuer  was  still  bound  to  re- 
ceive  it. — //.  TheU  the  ^finding  of  the  Lord  Ordinary,  that  the 
title  had  not  been  tempestiv^  offered,  was  erroneous,  as  the  suni" 
mons  did  not  eoncludpfor  relief  from  the  purchase,^IIL  That 
the  pursuer*s  claim  of  damages  was  not  to  be  prejudiced  by  her 
accqHancd  of  the  title. 

Tbe  pursuer  libelled,  That  in  1824  she  employed  the 
defenders,  as  men  of  busioess,  to  invest  certain  fundu 
belonging  to  her  in  purchasing  a  house  in  Malta  Ter- 
race, Stockbridge :  That  the  defenders  paid  £500  of 
the  price  to  Peter  M^Dowall,  the  seller,  to  account, 
without  taking  a  disposition,  and  when  there  was  an 
heritable  security  over  tbe  property  to  the  extent  of 
£1500,  held  by  George  L*  Cameron,  who,  subse- 
quently to  1624,  brought  an  action  of  tnaills  and  duties 
against  the  proprietor  and  tenants,  and  having  ob- 
tained decree,  raised  a  ranking  and  sale  of  the  pro- 
perty, afterwards  insisted  in  by  his  trustees,  to  which 
the  pursuer  was  called  as  a  party.  The  seller  died 
without  executing  any  conveyance,  though  a  disposi- 
tion had  been  extended.  Ihe  summons  set  forth. 
That  the  defenders,  as  men  of  business,  were  bound 
to  have  seen  the  subjects  purged  of  all  incumbrances, 
and  to  have  obtained  a  valid  conveyance  to  the  same, 
before  paying  any  part  of  the  price ;  and  that  they  were 
"  bound  in  law,  justice  and  equity,  conjunctly  and 
severally,  to  free  and  relieve  the  saidlsabella  Brown  of 
all  such  loss,  damage  or  expenses,"  which  she  may 
have  thereby  sustained.  The  summons  then  concluded 
against  the  defenders,  for  payment  of  the  said  "  prin- 
cipal sum  of  £500,  and  legal  interest,"  &c,  deducting 
the  rents  received  by  the  pursuer,  after  allowing  for 
repairs.  After  a  variety  of  procedure.  Lord  Medwyn, 
on  25th  November  1830,  pronounced  this  interlo- 
cutor : — 

**  Finds  that  the  defenders  having,  on  behalf  of  the  pursuer, 
purchased  in  the  year  1824,  a  house  at  Stockbridge,  over  whicli 
they  knew  that  there  was  an  heritable  security,  made  payment  of 
^500  of  the  price,  out  of  money  in  their  hands  belonging  to  the 
pursuer,  on  a  personal  obligation  by  the  seller  that  a  sufficient 
title  should  be  produced :  Finds  that  no  such  title  has  ever  been 
produced  and  delivered  to  the  pursuer,  and  that  the  heritable 
creditor  having  brought  an  action  of  maills  and  duties,  entered 
into  possession  of  the  premises  in  1828,  thereby  dispossessing 
the  pursuer,  and  has  since  raised  a  process  of  ranking  and  sale 
which  is  still  in  Court,  and  which  includes  the  house  in  question : 
Finds  that  if  there  is  any  good  defence  against  the  title  of  the 
heritable  creditor  to  bring  tbe  said  house  to  sale  for  his  debt,  it 
was  the  duty  of  the  defenders  to  apply  to  the  pursuer  for  autho- 
rity to  make  appearance,  to  have  the  subject  struck  out  of  the 
process  of  ranking  and  sale :  Finds  it  unnecessary  to  determine 
what  effect  it  would  have  on  the  rights  of  the  parties,  if  the  de- 
feiulers  bad  now  produced  a  complete  title  to  the  subjects  in 
question,  founded  on  a  tinal  decree  of  the  Court,  ordaiuing  them 
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to  be  struck  out  of  the  process  of  sale,  and  tendering  the  pursuer 
psyment  of  the  damage  sustained  from  loss  of  rent  since  she  was 
dispossessed,  since  no  such  production  and  tender  are  made,  nor 
any  reasonable  prospect  shown  that  such  could  be  effectually 
made :  Therefore  finds  that  the  pursuer  is  entitled  to  repayment 
of  the  sums  paid  on  account  of  the  said  purchase,  with  interest 
as  concluded  for,  deducting  the  rents  received,  after  deduction  of 
sums  expended  in  repairs, — the  pursuer  at  the  same  time  assign- 
ing over  to  the  defenders,  on  their  own  charges,  her  right  and 
interest  in  the  said  subjects ;  and  appoints  the  pursuer  to  put  in 
a  state  of  the  sum  claimed  under  this  interlocutor:  Further, 
finds  the  defenders  liable  in  expenses,**  &c 

The  defenders  reclaimed ;  and  when  the  case  came 
on  for  advising,  the  defenders,  by  a  minutei  on  lOth 
March  1831,  craved 

*'  the  Court  to  supersede  advising  this  case  until  the  decision  of 
the  Lord  Ordinary  should  be  pronounced  in  the  process  of  rank- 
ing and  sale,  Cameron's  Trustees  v,  Baynes,  in  which  process  Mr 
Cheyne  had  lodged  a  claim  that  the  house  in  question  should  be 
struck  out  of  the  process  of  sale,  and  the  claimant  or  Miss  Brown 
preferred  thereto.  The  defenders  do  not  admit  that  the  pur- 
suer has  any  legal  claim  against  them,  or  either  of  them  ;  but  on 
condition  tnat  the  supersedere  now  asked  shall  be  granted,  they 
offer  to  consign  in  the  Bank  of  Scotland,  on  a  receipt  payable  to 
such  pereon  or  persons  as  the  Court  shall  direct,  the  sum  of 
^500,  and  also  to  pay  to  the  pursuer  ^90  as  bygone  rents,  or 
such  other  sum  as  the  Court  shall  appoint,  reserving  entire  all 
questions  between  the  parties,  and  declaring  that  the  same  shall 
be  in  no  way  affected  by  the  said  consignation  and  payment,  or 
by  the  terms  of  the  receipts  to  be  granted  thereanent,  and  also 
reserving  all  questions  as  to  interest.*' 

Upon  this,  the  Court  of  the  same  date^  pronounced 
this  interlocutor: — 

'*  In  respect  of  what  is  stated  in  the  minute  of  this  date,  lodged 
in  process  for  the  parties,  and  also  in  respect  of  the  production 
in  the  clerk's  hands  of  a  deposit-receipt  by  the  Bank  of  Scot- 
land for  ^500  Sterling,  and  payment  to  the  pursuer  of  .£00 
Sterling,  and  of  consent  of  parties — Supersede  farther  advising 
of  this  case,  until  the  judgment  of  the  Lord  Ordinary  shall  be 
pronounced  in  the  process  of  ranking  and  sale." 

In  the  ranking  and  sale  at  the  instance  of  Cameron's 
Trustees,  the  Court,  on  11th  July  1832,  pronounced 
this  interlocutor : — 

"  Find  that  the  claimant,  James  A.  Cheyne,  on  behalf  of 
Miss  Isabella  Brown,  is  entitled  to  have  lot  sixth  of  the  sub- 
jects under  sale  struck  out  of  the  summons,  and  out  of  all  the 
steps  of  process  following  thereon  ;  and  ordain  the  same  to  be 
struck  out  accordingly;  and  therefore  alter  the  interlocutors 
complained  of;  sustain  the  claim  of  the  said  James  Auchinleck 
Cheyne,  in  behalf  of  the  said  Miss  Isabella  Brown ;  and  ap- 
point the  disposition  granted  by  the  said  Peter  M'Dowall  to 
the  said  Isabella  Brown,  No.  137  of  process,  to  be  delivered  to 
the  said  James  Auchinleck  Cheyne  for  her  behoof;  find  no  ex- 
penses due  by  any  of  the  parties  to  the  other ;  and  decern,  and 
allow  this  interim  decreet  to  go  out  and  be  extracted.'* 

The  defenders,  of  the  same  date,  gave  in  a  minute 
narrating  what  had  taken  place,  and  concluding  in 
these  terms  :— 

**  The  defenders  herewith  produce,  and  offer  to  the  pursuer,  a 
valid  and  complete  title  to  the  house  in  question,  freed  from  all 
incumbrances  whatever ;  and  on  the  other  hand,  the  pursuer  is 
bound  to  pay  to  the  defenders  the  balance  of  the  price,  as  stipu- 
lated for  in  the  transaction  in  May  1824,-Hdl  as  setfurth  in  the 
record." 

Upon  this  the  Court, 

**  In  respect  of  the  findings  in  the  interlocutor  reclaimed  against, 
and  of  the  minute  for  the  defenders  now  given  in— Remit  the 
case  back  to  the  Lord  Ordinary,  with  power  to  proceed  therein 
as  to  his  Lordship  shall  seem  juHt,— reserving  all  questions  and 
claims  as  to  expenses  of  process*" 


The  case  having  gone  back  lo  the  Lord  Ordinary, 

his  Lordship,  on  17th  January  1833,  pronounced  this 

interlocutor : — 

**  Having  heard  parties*  procurators  on  the  title  which  has 
been  offered  by  the  defenders*^  Finds  that  the  same  has  not  been 
offered  tempesiUS,  and  therefore  of  new  finds  that  the  pursuer 
is  entitled  to  repayment  of  the  sums  paid  on  account  of  the  said 
purchase,  with  interest,  as  concluded  for,  deducting  the  rents 
received,  after  deduction  of  sums  expended  in  repairs, — the  pur- 
suer at  the  same  time  assigning  over  to  the  defenders,  on  their 
own  charges,  her  right  and  interest  in  the  said  subjects ;  and  ap- 
points the  pursuer  to  put  in  a  state  of  the  sum  claimed  under 
this  interlocutor:  Farther,  finds  the  defenders  liable  in  ex- 
penses," &c. 

The  defenders  reclaimed,  and  pleaded — That  the 
Lord  Ordinary  had  gone  ultra  petita*  The  pursuer  did 
not  conclude  that  the  bargain  should  be  abandoned.  A 
good  title  had  now  been  offered.  Answered — Nine 
years  have  elapsed  since  the  purchase.  The  title  was 
not  granted  iempestive*  Property  has  fallen,  and  the 
house  is  now  only  worth  £448.  It  was  purchased  for 
that  sum  the  other  day. 

Lord  Glenlee  had  great  doubts  as  to  the  interlocutor.  Then 
had  certainly  been  committed  a  great  oversight  on  the  part  of 
the  defenders,  in  paying  the  money,  in  the  circumstances  of  the 
case.  He  would  not  say  that  the  lady  might  not  have  coiiclud- 
ed  that  she  should  not  be  any  longer  bound  to  take  the  house. 
But  there  was  no  such  conclusion  in  her  summons.  There  't§ 
no  throwing  up  of  the  bargain.  She  only  concludes  for  the 
£300,  and  all  loss,  damage,  and  expenses,  which  she  may  sus- 
tain by  the  want  of  the  title.  It  was  stipulated  that  the  pur- 
suer's claim  of  damages  was  not  to  be  prejudiced  by  her  lodging 
a  claim  in  the  ranking.  He  would  not  say  it  would  have  ieen 
incompetent  for  the  pursuer  to  have  concluded,  that  if  a  good 
title  WHS  not  produced  between  and  a  fixed  period,  that  she 
would  throw  up  the  bargain.  The  narrative  of  the  summons 
would  have  warranted  this.  But  she  did  not  ask  this  ;  and  if  a 
good  title  were  now  offered,  he  thoiight  she  was  bound  to  take 
It.  Her  claim  for  damages  remained  for  not  having  got  it 
sooner. 

Lord  CringlrtU  said,  there  had  been  committed  great  over. 
sight  and  inattention.  In  May  1824,  ^500  of  the  price  was  paid, 
and  the  disposition  was  not  written  till  February  1825.  It 
turned  out,  too,  that  there  were  heritable  burdens  to  a  lai*ge  amount 
over  the  property.  There  is  a  conclusion  for  damages.  The 
Lord  Ordinary  does  not  decide  this,  but  he  says,  the  pursuer  is 
not  bound,  at  this  distance  of  time  fnine  years),  to  take  the  house. 
This  is  the  best  way  of  deciding  the  matter.  If  the  house  was 
only  sold  for  £448,  there  is  loss  and  damage.  During  the  de- 
pendence  of  this  process,  it  might  have  been  sold  and  re- sold, 
and  profit  made. 

Lord  Meadotpbank  concurred  with  Lord  Glenlee.  The  mode 
proposed  by  Lord  Cringletie  might  do  very  well  for  arbiters, 
but  not  for  a  Court  of  law.  The  Court  should  alter,  and  remit 
to  see  if  the  title  be  good,  and  to  find  damages.  The  negltgeore 
was  as  great  as  could  well  have  been  exhibited.  The  title  draws 
back  to  the  time  it  should  have  been  granted. 

Lord  Justice-Clerk, — From  beginning  to  end  there  is  not  a  word 
about  getting  quit  of  the  house.  The  only  plea  in  law  regards 
damages.  The  sole  question  is,  has  the  tide  been  produced 
tempeUivS  f  That  is  the  ground  of  the  Lord  Ordinary's  inter- 
locutor, but  the  Court  must  take  up  the  case  as  in  the  summons. 
It  would  be  time  enough  to  consider  the  amount  of  damages 
after  the  title  had  been  found  good  or  had. 

The  Court  pronounced  this  interlocutor : — 

*'  In  respect  that  the  pursuer's  sumanons  does  not  oonclade 
that  she  shall  be  free  of  the  purchase  of  the  subjects  in  ques- 
tion, Recal  the  interiocutor  of  the  Lord  Ordinary,  and  remit 
to  his  Lordship  to  hear  parties  on  the  sufficiency  of  the  title 
offered  to  the  pursuer ;  and  if  his  Loidship  shall  be  of  opinion 
that  the  title  so  offered  is  good  and  sufficient,  to  find  that  the 
pursuer  is  still  bound  to  accept  the  same^  but  without  prejudice 
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to  ber  d«iiiw  of  damngvs  iu  tflnnt  of  hat  suiiunoiM,  re$er?tag 
all  quettdoM  of  expeiiM8»  kine  iiu(r.'* 

SMond  DiviiioD.— Lord  Oidiiwnrt  Medwyn— •jtfcl.  Skene  & 
Monteith. — JU,  Dean  of  Faculty  (  Hope),  and  Geo.  Moir.'- J. 
S.  IHrMng,  W.S..  and  Janice  Aroott,  W.S.,  Agentg. — Mr 
Rolland,  Clerk.— [/.  r.  Jf,] 

2d  March  1833. 

No.  242. — Thomas  Kbith,  Pursuer,  v.  His  Cre- 
ditors, Defenders. 
Process — Cessio  Bonorum. 

A  creditor  omitted  to  be  ealled  in  a  process  of  cet' 
tio  bonorum^  but  after\Tards  cited,  allowed  to  see  the 
process,  though  preyioualy  taken  to  see  fay  another 
creditor  who  had  oeen  originally  called. 

First  DivUion Jet,  Dingwall.^ il/^.  Den — [G.  ii.] 

2d  March  1833. 

No*  243w — James  Meikle,  S.S.C,,  PetUiwer. 

Praxes— Petition^  Signstttie. 

In  this  case,  the  copy  petition  (which  was  for  ap- 
proral  of  accounts,)  boxed  to  tho  iiord  Prosidont, 
bore  no  coonseVs  nanaa;  but  on  its  being  explainod 
from  the  Bar,  thai  the  principal  petition  bad  been  re- 
gularly signed,  the  Court  remitted  to  the  Ordinary 
in  the  nsoai  form. 

First  Dxri8ion.-.^cl.  Ourrie.-— Party,  Agent.-*[0.  i>.] 

2d  March  1833. 

No.  244. — Cartain  G.  E.  Hamill  or  Humtbr, 
Pursuer^  v.  His  Creditors,  Defenders, 

Cessio  Bonorum— Pension — A  kalf-poy  captain  in  the  arm^f 
who  had  a  wife  and  two  chUdren,  ^und  entitled  to  the  6t^f/El  of 
the  cessio,  on  anignin^  to  hit  creditors  j£*iO  the  firnt  year,  and 
X35  in/uiure  years,  out  of  his  half-itc^  of  j£127,  XSiL 

The  porsner  was  a  half-pay  captain  in  the  army. 
He  had  a  wife  and  two  children.  His  half-pay  amount- 
ed to  £127,  15s.,  but  it  was  alleged  that  nis  agent 
claimed  a  right  of  retention  for  a  sum  due  to  him,  so 
that  the  whole  could  not  be  drawn  by  the  pursuer  for 
the  present  year.  The  creditors  did  not  oppose  the 
eessto  on  the  merits,  but  they  claimed  £40  per  an- 
num, out  of  the  half-pay.  The  Court  found  the  pulv 
soer  entitled  to  the  benefit  of  the  CM#ia,  on  assigning 
to  his  creditors  £30  for  the  first  year,  and  £35  for  fu- 
ture years,  out  of  his  half.pay ;  and  recommended  to 
the  War-Ofice  to  pay  die  whole  to  the  pursuer's 
agenty  as  trustee  for  liim  and  the  creditors. 

First  Division.— ^c/.  Rutherfurd— itf<^.  Ivory. — E.  Sincltur, 
A^nC^C  <;.!>.] 

2d  March  1833. 

No.  245. — Peteh  Lvov,  Pursuer^  v.  Joiim  Reid, 

Defender, 

Vim  JedicfitS — Circuwutflmfie$  in  upkich  a  fudgmtul^  finding  an  ex 
facie  ab»atmte  conr/eyanee  fff  a  lease  to  be  a  trusts  and  decerning 
the  koit/er  to  denude,  on  payment  of  a  certain  balance,  not  held 
a  res  judicata /okiracifo/i,  at  the  instance  of  the  truster,  against 
kins  for  consequential  damages  incurred  during  the  period  that 
Me  kepi  possettioH  as  on  the  absolute  title. 

In  March  1827,  the  pursuer  raised  an  action  a^lnst 
the  defender,  before  the  Court  of  Session,  concluding  to 
have  it  found  and  declared,  that  an  ex  facie  absolute  con- 
reyance  in  the  defc'nder*y  favour,  of  a  long  lease  origi- 
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nally  granted  to  the  pursuer,  was  in  reality  a  trust  for 
behoof  of  the  pursuer,  and  to  have  the  defender  ordain- 
ed to  denude,  on  payment  of  such  balance  as  should  ap- 
pear to  be  due  to  him  for  rents,  &c.,  adyaaced  to  the 
landlprd.  On  4th  December  1829,  the  Lord  Ordinary 
found  that  the  assignation  was  a  trust  for  behoof  of 
the  pursuer,  and  to  this  interlocutor  the  Court  adhered 
on  25th  May  1830.  Thereafter,  on  I5th  December 
1830,  the  Lord  Ordinary 

'*  finds,  decerns,  and  declares  against  the  defender  in  terms  of  the 
libel,  upon  payment  being  made  to  tbe  defender  of  the  sum  of 
£1217.  19.  7*  Sterling,  being  tbe  balance  due  by  the  pursuer  to 
the  defender,  upon  the  state  of  tbe  payments  of  rent,  &c.  m<ule 
by  the  defender  on  the  faith  of  tbe  security  in  question,  with  in* 
teres t  on  the  amount  of  the  defender's  advances  from  2d  Febru* 
ary  li^,  at  the  rate  of  five  per  cent,  till  payment ;  finds  tbe 
pursuer  entitled  to  the  expenses  incurred  by  bim  in  the  conjoined 
actions  i  but  in  respect  that  the  first  summons  was  rendered  un- 
necessary by  tbe  pursuer  claiming  as  heir  of  conquest,  finds  him 
apt  entitled  to  the  expense  of  that  summons,  or  the  proceedings 
occaAioiied  by  the  pursuer  claiming  in  the  said  character;  appoints 
ail  account  thereof  to  be  given  in,**  &c. 

To  this  last  interlocutor  the  Court  adhered  on  2Ut 
Jifne  1831.  The  defender  appealed  to  the  House  of 
^yrds,  but  the  judgmeuts  were  affirmed  ou  I6th  July 
1832*  The  pufsner  then  raised  an  action,  narrating 
the  former  action,  and  setting  forth,  That  the  defender« 
on  the  false  and  fraudulent  pretence  that  the  assigna- 
tion was  absolute,  had  excluded  the  pursuer  from  the 
premises,  and  had  illegally  sequestrated  and  sold  the 
crops  and  effects,  and  had  allowed  the  property  to  fall 
into  decay,  dec,  whereby  he  had  become  liable 

*<  to  account  for,  and  pay  to  the  pursuer,  tbe  whole  rents  drawn, 
or  which  might  have  been  drawn  from  tbe  said  premises,  with 
tbe  lawful  interest  on  each  term's  rent  till  payment,  and  to  make 
reparation  to  tbe  pursuer  fur  tbe  loss  and  damage  sustained  by 
him  as  aforesaid,*' 

and  therefore  concluding  for  payment 

"  of  the  sum  of  £500  Sterling,  or  such  other  sum,  more  or  less, 
as  shall  be  ascertained,  in  the  course  of  the  process  to  follow 
hereon,  to  have  been  the  rents  which  were  drawu  by  tbe  defender, 
or  might  have  been  drawn  from  the  said  lands  and  others  from 
ana  &ex  the  death  of  the  said  Peter  Lyon  ;  or  such  other  suni 
as  shdl  be  fixed  by  our  said  I^ords,  ay  and  uiitil  tbe  said  defender 
shall  yield  the  possession  thereof  to  the  pursuer,  with  the  legal 
interest  on  eacD  term's  rent  until  payment :  And  further,  thu 
said  defender  ought  and  should  be  decerned  and  ordained,  by  du- 
cree  of  our  said  Lords,  to  make  payment  to  the  pursuer  of  tho 
sum  of  j£2000  Sterling  iu  reparation,  and  as  the  damages  sus- 
tained as  aforesaid," 

together  with  expenses  of  process  and  dues  of  extract. 
Against  this  action  the  defender  pleaded,  as  a  pre- 
liminary defence,  That  the  state  of  accounts  as  between 
the  parties,  was  fixed  by  the  final  judgment  of  the 
Cpurt  of  Session,  (affirmed  by  the  House  of  Lords>) 
whereby  there  was  found  due  to  the  defender!  as  oit 
the  15th  of  December  1830,  the  sum  of  £I217,  19.  7.; 
and  that  the  present  action  was  incompetent,  and  was 
barred  by  the  res  judicata^  in  so  far  as,  upon  any 
g^unds  which  were  con^petent  and  omitted,  or  pro- 
poned and  repelled,  the  pursuer  was  attempting  to 
diminish  or  alter  the  balance  which  was  found  due 
by  him  at  said  15th  December  1830. 

The  Lord  Ordinary  (Corehouse),  on  7th  February 
1833, 

'*  Repels  the  preliminary  defence  of  resJndicatUf  in  respect  the 
grounds  of  this  action  were  not  libelled  upou  nor  insisted  in  by 
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the  pursuer  in  the  former  action  :  and  in  aspect  the  defender 
has  intimated  his  intention  to  bring  this  interlocutor  under  the 
nriew  of  the  Inner<rHouse,  ftnda  him  liable  in  expenses/*  && 

'    The  defender  reclaimed,  bot  the  Coart  adhered. 

First  DiviRh>n.— Lord  Ordinary,  Corehouse. — Act.  Sha#; 
Charles  Fisher,  a9.G.,  Agent— ^/c.  J.  B^  Mote ;  Alexander 
Uutcbisvih  S.S.C.,  Ageiit.>-Mr  Holland,  Clerk.— [G.  27. J 

2d  March  1833. 

.  Ne«  246. — Allan  Purves,  PetUionert  v.  Colon el^ 
Jambs  Home,  Respondent, 

'  Inhibition—  Warrants — Recal — CauCionw  drcumttancet  in  which 
an  tnftibition,  btinj;  in  tertain  points  dUconfbrm  to  iti  umrrantt, 
was  rccaiied  on  Hmited  caution. 

The  reapundeni  raised  an  aclion  against  the  peti- 
tioner for  various  aunM  of  money,  amounting  in  wnole 
■Up  £1025,  3.  84.,  contained  in  certain  billa»  &e.,  for 
'which,  it  was  alfeged,  the  petitroner  had  rendered  him- 
'ikelf  liable  to  rdievie  the  respondent, — besides  £500 
or  snch  otFier  s^im  as  should  appear  to  be  the  balance 
of  certain  accounts.  The  petitioner  applied  for  recal 
.of  an  inhibition  itsed  on  the  dependence  of  this  action, 
xm  the  groand-^h  That  a  calumnrous  detail  was  in- 
troduced into  the  inhibition,  which  was  not  in  the 
aummons.' — II.  That  the  inhibition  contained  state- 
ments which  were  directly  at  variance  with  the  sum- 
mons; and.  111.  That  certain  of  the  brlls  narrated  in 
the  inhibition  were  different  from  those  concluded  for 
in  the  summons,  although  they  had  come  in  place  of 
them,  and  were  for  the  same  amount. 

Lord  CraiJe. — There  is  some  incorrectness  in  the  inhibition; 
bat  although  part  of  a  writing  is  taken  away  altogether,  and 
held  pro  non  tcriptit,  it  may  yet  be  good,  if  regular  in  other  re- 
spects. 1  Ihiiiti  there  is  nothing  here  to  destroy  the  inhibition, 
pltbougb  it  may  contain  statements  which  ought  to  ha^e  been 
omitted.  If,  in  the  farther  discussion  of  the  principal  cause,  any 
thing  oppressive  appears  to  have  been  done,  I  would  be  for 
giving  every  possible  reparation,  but  it  might  be  attended  with  ex- 
;treme  injustice  to  recal  the  inhibition  on  the  grounds  now  stated. 

Lord  Baigrny. — The  diligence  of  inhibition  is  one  of  the 
strictest  diligtrnoes  in  our  law ;  and  your  Lordships  know,  that 
in  our  former  practice,  the  slightest  omission  was  sufficient  to  set 
it  aside.  There  is  no  writing  which  falls  to  be  more  strictly 
construed. 

Lord  President, — The  only  doubt  Which  I  bad,  arose  from 
this  not  being  a  competition.  I  am  afraid,  however,  that  even 
in  a  qnestiofi  between  the  parties,  we  must  bold  the  inhibition 
to  proceed  virtually  on  a  different  bill  from  the  summons.  Sup- 
pose that  1  have  two  bills  for  the  same  sum,  and  that  I  nar- 
rate thtf  one  in  place  of  the  other,  the  diligence  would  be  bad. 

liOrrf  0i4furs.«»  The  distioetion  which  your  Iiordship  points 
.at,  may  be  important  In  regard  to  the  consequences  of  reoslliiig 
au  inhibition,  but  I  am  afraid  there  u  no  distinction  in  law  be- 
tween the  case  of  a  competition  and  a  question  between  the  par- 
ties. Suppose  that  (he  property  were  to  be  sold,  the  purchaser 
would  be  entitled  to  withhold  the  price,  if  this  inhibition  be  not 
recalled.  If  words  which  ought  not  to  have  been  introduced 
are  to  be  held  pro  non  seriptit,  any  inhibition  may  be  supported. 

The  Court  were  all  clear  that  the  inhibition  must 
be  rocallfd  to  a  certain  extent,  but  they  expressed 
nnme  difficulty  as  to  whether  it  was  not  good  for  the 
£.500,  which  was  separately  concluded  for.  The  ma- 
jority seemed  to  think  that'it  was  effectual,  so  far  as 
regarded  this  lost  strai ;  but  the  petitioner  having  ex- 
pressed his  willingness  to  find  caution  for  such  sum 
as  their  Lordships  thought  reasonable,  the  follow- 
ing interlocutor  was  pronounced : — 
"  Upon  the  petitioner  finding  satisfactory  caution  to  the  extent 


of  £1000  Sterling,  they  recal  (be  inhibition,  and  appoint  it  to 
be  so  marked  on  the  margin  of  the  Record  of  Inbibitiena,  re* 
serving  all  questions  of  expenses,  and  decern ;  and  aUow  tbe  de- 
cree to  be  extracted  as  interim." 

First  Division. — Act  Skene  and  Macallan ;  Ainalie  &  Macal- 
lan, W.S.,  Agents.— >^//.  Dean  of  Faculty  ( Hope),  &  Milur; 
James  Logan,  W.S.,  Agent.  —  Sir  R.  Dundaa,  Clerk. — 
[G.  />.] 

2d  March  I83S. 

No.  247. — Earl  of  Stirling,  Pursuer,  v.  His  Ma- 
jesty's Advocate,  and  William  C  Cuning- 
hams  Grahame,  Defenders, 

Tenor,  Proving  of — Evidence^— TAe  adminicle  by  vakick  the  rr- 
istence  of  an  alleged  charter  unfder  the  Great  S^at  toas  to  be  proved^ 
apfteartNg  ex  facie  to  be  only  a  precept  nndirr  the  Signet,  the 
Court  dismissed  the  action,  on  thegrouwfd  ofweMt  of  evidence. 

This  was  an  action  brought  for  proving  the  tenor  of 
a  chartor  of  novodamui,  said  to  have  been  granted  by 
King  Charles  I.  to  8ir  William  Alexander  Earl  of 
Stirling,  of  large  tracts  of  country  in  North  America, 
aird  various  estalee  if»  Scotland,- (tnclndiog  tbe  estate  of 
Gartmore,  belonging  to  the  defender,  Mr  Graliame,) 
along  with  the  tiUes  and  dignities  of  Earl  of  Stirling, 
Visconnt  of  Canada,  and  Lord  Alexander  of  TlUie- 
bodte.  I  n  the  summons,  tbe  persner  narrated  a  variety 
of  charters,  by  which  the  lands  were  said  to  have  been 
granted  to  the  said  Sir  William  Alexander*  Tke  dcs* 
ti nation  in  these  grants  was  to 

"  himself  in  liferent  during  all  tbe  days  of  his  life,  and  to  tbe 
aforesaid  William  Iiord  Alexander,  bia  eldest  lawfol  aon,  and 
bis  heirs-male  lawfully  procreate,  or  to  be  procreate  of  bia  body ; 
whom  failing,  to  tke  heirs-male  and  assignees  whomsoever  of  the 
said  William  Earl  of  Stirling." 

Bot  the  destination  in  the  alleged  charter,  the  tenor 
of  which  was  sought  to  he  proved,  was 

.**  to  the  said  William  Earl  of  Stirling,  aad  tbe  beirs-male  of 
bis  body ;  whom  failing,  to  tbe  eldest  heirs-female,  without  di- 
vision, of  the  last  of  such  heirs-male,  and  tbe  bdrs-male  to  be 
procreate  of  tbe  bodies  of  tbe  said  heirs-female  respectively, 
bearing  tbe  surname  and  arms  of  Alexander ;  whom  all  failing,  to 
the  nearest  lawful  beire  whomsoever  of  (he  said  William  Eail 
of  Stirling." 

A  very  extraordiviary  statement  was  given  n  te 
the  casus  amiseionUj  and  also  as  to  the  adminicles  ;  bet 
as  the  Court  disposed  of  the  ease  apon  another  ground, 
it  is  unnecessary  to  notice  it.  The  eopy  of  tbe  al- 
leged charter  was  not  saperacribed  by  the  Kiiiff^  nor 
did  it  bear  the  seals,  but  oondoded  merely  with  the 

words 

"  G&AtIS  per  signatunu*' 

The  Court  were  unanimously  of  opinion  that  this 
document,  supposing  it  to  have  ever  existed,  was  not 
a  charter,  but  merely  a  precept  or  warrant  upon  which 
a  charter  might  have  proceeded,  bnt,  until  such  charter 
was  actually  executed,  might  be  stopt  at  any  time ; 
and  that  the  fifth  defence  was  well  founded,  that  there 
was  no  evidence  from  any  record,  that  such  a  charter  as 
was  alleged,  had  ever  actually  passed  the  seals,  or 
been  executed. 

The  following  interlocutor  was  therefore  pro- 
nounced : — 

"  Having  resumed  consideration  of  this  pfoeess,  and  heant 
counsel.  In  respect  that  the  document  libelled  on,  as  tbe  ad- 
minicle by  which  the  existence  and  tenor  of  an  alleged  charter 
under  the  Great  S^al  is  to  be  proved,  bears  ex  facie  to  be  on)y  a 
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precept  under  the  Signet,  Siutain  the  fifth  defence  pleaded  agaiiu 
the  action,  and  disniiss  the  said  action  accordingly,  and  decern  : 
Find  Mr  CUningbame  Grabame,  aa  a  defender,  entitled  to  his 
expenses ;  and  remit  the  account,  when  lodged,  to  be  taxed  in 
coniraon  form."  ^ 

Second  Division. — ^ct.  P.  Robertson,  A.  Anderson;  E. 
Lockliart,  W.S.,  Agenh— For  Officers  of  State,  Solicitor- 
General  (Coekbum),  Irory. — M'Kensie  &  Maefarlane,  W.S., 

Agents For  Mr  Graham.  Rntherfurd;  £.  ]Vlacsmi]Ian,  S.S.C., 

Agent,  Mr  Thomson,  Clerk. — [J,  W,  D,\ 

2d  March  1833. 

Xd.  248. — Sir  C.  HAiiKBT,  Pursuer^  Vk  Lord  Eloin*s 

Trustees,  Defenders, 

Process — Expenses-^  Interest — /.  Circunvitanen  in  which  a  par^ 
.    (y,  who  had  the  Lord  Ordinary**  inlerlocutot  in  hiijavottr,  waa 
found  not  entitled  to  part  oj  the  erpenxi, — IL  And   interest 
found  due  Jrom  the  dale  of  the  tummons* 

This  cane  it  reported  anieay  Vol.  V.  p.  164.  Lord 
Mackenzie  pronounced  an  in terlocntor  on  Sth  February 
1832,  finding  Lord  Elgin  under  an  obligation  to  clear 
a  level,  called  the  Pitfirrane,  in  certain  coal  pits.  Hia 
Lordship,  on  22d  May  18S2|  pronounced  this  interlo-* 
eutor : 

"  Having  considered  this  ittiniite,  with  the  answers  thereto, 
— Finds  that  the  defender  does  not  appear  to  be  liable  for  more 
than  one-fourth  share  of  the  expense  of  clearing  the  Urquhart 
ieYcl ;  and  that  be  does  appear  to  have  a  right  to  call  upon  other 
proprietors  to  pay  three-fourth  parts  of  that  expense,  unless  they 
are  willing  to  renounce  interest  in  that  level,  which  it  is  not 
stated  they  are  willing  to  do :  Therefore,  finds  that  the  sum  of 
£o^  2.  6.,  not  £^i%  10s.,  is  the  sum  to  be  assumed  as  the  ex- 
pense to  the  defender  of  the  repair  of  that  level :  Finds  no  ex- 
penses due  to  either  party,  and  decerns.— ^ote. —The  Lord 
Ordinary  does  not  see  bow  these  other  proprietors  can  possibly 
h.tld  shares  of  interest  in  this  levd,  without  bearing  a  share  of 
the  expense  oF  keeping  it  in  repair ;  or  how,  if  liable  at  all,  they 
c<in  be  liable  Otherwise  than  in  the  way  settled  by  formal  agree- 
ments which  are  not  said  to  be  recalled.** 

Reclaiming  notes  having  been  lodged,  the  Court 
pronounced  this  interlocutor,  dated  15th  December 
JSS2: 

"  Adhere  to  the  said  interiocutor  of  the  fiith  of  February  ksty 
and  of  the  22dof  May,  upon  the  said  representation  and  answers, 
and  so  far  refuse  the  desire  of  the  defenders'  note :  ftecal  the 
said  interlocutor  of  the  Lord  Ordinary  of  the22d  May,  reclaimed 
against  by  the  parsuer,  and  also  by  the  defenders,  hi  so  far  as  re- 
gards expenses :  Find  that  the  detenders  areUaUe  to  the  porsaer 
iat  the  svfli  of  XI29,  7. 6.  as  the  cOffsidemiiMi  fs  be  paid  by  tbem 
to  bias  fpr  the  comnanication  of  the  Pitfimane  level  for  working 
the  eoal-fielda  in  dune  and  Baldridge ;  And  also  find  the  de- 
fenders liable  to  the  porsuer  in  the  sum  of  ^6212*  lOs.  as  the 
half  of  the  estimated  expense  of  clearing  the  Urquhart  leveU 
which  has  been  saved  to  the  defenders  by  their  not  having  oc- 
casion to -dear  any  part  of  that  level ;  all  in  terms  of  Mr  Taylor's 
reports ;  and  decern  accordingly :  Reserving  to  the  defenders 
their  cUims  of  relief  against  the  other  proprietors,  who  are  alleg. 
ed,  by  them  to  be  jointly  liable  for  the  expense  of  clearing  the 
TJrqohart  level ;  and  recourse,  if  need  be,  against  aU  others  in- 
terested, for  any  part  of  the  hypothetical  compensation  of  jS2I2, 
^Os.  above  decerned  for,  and  to  such  proprietors  and  others  their 
respective  defences,  as  accords ;  and,  with  these  findings,-  remit 
to  the  Lord  Ordinary  to  dispose  of  the  cause,  qtumd  ultra ;  re- 
serving to  the  pursuer  his  claim  for  compensation  .for  the  com- 
Amnicstton  Of  tBe  Pitfirrane  Kevel  to  the  coal  on  the  farms  of 
East  aad  West  Dmntothill  and  others,  enuknerated  in>Mr 
Trior's  Be<3ond  report,  consisting  of  675  acres  J  8  falls,  when 
the  level  shall  be  earned  forward  thereto,  and  to  the  defenders 
tbeir  defeacesbM  seoords.'* 

The  ease  kaf^ing  gone  baek  to  the  Lord  Ordinary, 
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his  Lordship,  on  24th  January  1833,  pronounced  this 

interlocutor  regarding  expenses : 

*'  Having  heard  parties*  procurators,  and  thereafter  considered 
the  process, — Finds  the  defenders  liable  to  the  pursuer  in  the 
expenses  incurred  by  him  since  Mr  Taylor's  second  report  was 
put  into  process;  of  which  appoints  an  account  to  be  given  in, 
and  when  lodged,  remits  to  the  auditor  to  tax  the  same,  and  re* 
port :  Finds  no  other  part  of  the  expenses,  not  already  decided 
pn,  due  to  either  party. — A'b/r.— The  Lord  Ordinary  considera 
himself  bound  to  take  the  view  taken  by  the  Court  on  the  last 
point,  on  which  his  opinion  differed  from  that  of  the  Inner- 
House  ;  and,  in  that  view,  the  defenders  appear  to  have  had  no  good 
ground  for  objecting  to  the  report  at  all." 

On  the  point  of  interest,  his  Lordship,  on  8th  Fe* 
brnary  18SS,  pronounced  this  interlocutor : 

**  Finds  the  defenders  liable  to  the  pursuer  in  legal  interest  on 
the  (turns  found  due  by  them,  from  the  eleventh  day  of  October 
one  thousand  eight  hundred  and  twenty-two  until  payment.*' 

Lord  Elgin's  Trustees  reclaimed,  and  prayed  the 
Court 

^'  to  alter  the  interlocutors  complained  of:  To  find  that  no 
interest  is  due  to  the  pursuer  upon  the  sums  decerned  for,  as 
compensation  in  this  cause,  by  interiocutor  of  yuur  Lordships, 
dated  15th  December  last,  and  that  no  expenses  are  due  to  the 
pursuer ;  and  also  to  find  the  pursuer  Hablfe  to  the  defenders  in  the 
expenses  incurried  by  them,  so  far  as  not  already  decided  on  by 
final  interlocutors  of  Court.** 

At  advising, 

The  Lord  Justice^Clerk  said,  the  Court  must  go  back,  and,  in 
the  circumstanc^es  of  the  case,  give  interest  from  the  date  of  the 
summons. 

The  other  Judges  having  concurred,  the  Court  ad- 
hered. 

Second  Division. — Lord  Ordinary,  Mackenzie.— ^cl.  Keay 
and  Cuninghame. — Alt.  Skene,  and   W.   P.  Dundas. — W.    H. 
Sands,  W.S.,  and  A.  &  J.  RoUand,  W.S.,  Agents.— -Mr  Rolw 
land,  Clerk.— [J.  r.^.] 

2d  March  1833. 

No.  249. — James   Bar  rib,   Suspender^  v.-  Anixrew^ 

ZuiLt,  Charger/ 

Bill— Suspension^  Caution  —  Consignation  -^  Circnmttances  in' 
which  a  bill  of  nupension  of  a  charge  mpott  a  bUlfor  j^IOO  watt 
passed,  wiihoui  caution  or  consignatioHt  tfier  the  deposUiom  of  the 
charger  had  been  taken,  m  resf»eei'^I,  That  if  appeared  thai  the 
suspender  hadgot  no  waiue/or  itg  and  //.  That  the  charger  was  not 
OH  onerous  and  bona  fide  holder^  as  he  had  paid  nothittgjbr  ir. 

Barrie  was  charged  by  Zuill*  to  make  payment  of 
£100,  said  to  Be' con^aified  in  a  bill  drav^n  by  William 
Horn  upon,  and  accepted  by  the  suspender  and  his  fa- 
ther, James  Barrie  senior,  at  two  months'  dale,  Barrie, 
junior,  suspended,  and  alleged  that  Horn  was  his  bro- 
ther-in-law, and  that  he  had  taken  one  of  Barrie 
senior's  houses,  and  induced  the  stispender  and  his 
father  to  sign  a  document,  which  he  pretended  to  be^ 
a  missive  of  set,  but  which  now  turned  out  to  bd 
the  bill  charged  on :  That  the  suspender  and  his 
father  nerer  bad  any. dealings  with  Horn,  on  which  a 
farthing  was  incurred  by  them  to  him :  That  Horn 
gave  no  value  for  the  bill,  and  that  Zuill,  the  charger, 
gave  no  valile  to  Horn  for  it :  That  no  person  would 
adyande  £5  on  the  united  credit  of  the  parties,  far' 
less  the  sum  of  £100.  The  suspender  then  referred 
the  matter. to  the  charger's  oath»  and  craved  suspen- 
sion iimplicHerf  *^  without  caution  or  consignation." 
The  charger's  deposition  having,  been  taken,  he-j^in* 
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let  aliay  deponed— Tliat  from  1824  till  1825,  Horn 
purchated  meal,  &c.  from  him,  and  settled  sometimes 
by  bills  to  the  extent  of  £20  or  £30 :  That  the  de- 
ponent kept  no  regular  books,  but  only  jottings  on 
scraps  of  jmper,  which  he  always  destroyed  when  the 
sums  therein  marked  down  were  paid :  That  the  de* 
ponent  failed  in  March  1826,  and,  on  a  composition, 
obtained  a  discharge  from  his  creditors :  That  Horn 
was  then  owing  him  between  £20  and  £30;  bat 
he  did  not  recollect,  whether  he  laid  Horn's  debt 
before  his  creditors  or  not,  as  he  was  then  in  bad 
health :  That  Horn  afterwards  dealt  with  the  charger, 
who  urged  him  to  pay  his  old  debt:  That  Horn 
showed  him  a  bill  for  £100  at  12  months,  drawn  by 
him  upon  the  suspender,  and  two  months  past  due ; 
and  thereafter,  that  Horn  furnished  the  charger  with 
a  proper  stamp,  and  ordered  him  to  extend  a  bill  for 
the  same  sum  at  two  months :  That  he  did  so ;  and 
Barrie,  jonior,  then  signed  it  as  acceptor ;  and  that 
Norn  afterwards  presented  it  to  the  deponent,  signed 
by  Barrie,  senior,  also  as  acceptor,  and  by  Horn  as 
drawer :  That  the  deponent  agreed  to  discount  said 
bill  on  retaining  his  old  debt,  which  he  restricted  to 
£20,  and  gave  Horn  a  letter  of  obligation  for  £80, 
being  the  remainder  of  the  snm  in  the  bill :  That 
the  charger  has  not  yet  paid  a  farthins^  to  Horn  of 
the £80,  thoogh  he  considers  himself  liaole  for  it ;  and 
that  he  is  an  onerous  bonajide  holder  of  said  bill. 

Lord  Moncreiff,  8th  February  1833,  passed  the  biU, 
and  added  this 

'*  jVote.— The  charger's  arcount  of  the  circuroBtances  under 
vrbich  the  bill  came  into  bis  bands,  is  a  great  deal  too  compli- 
cated to  make  a  clear  case  of  onerosity  and  bonajidei.  He  paid 
no  money  to  anyone,— the  making  of  the  bill,  and  the  delivery 
of  it,  were  at  the  instance,  and  by  the  act  of  Horn, — and  it  does 
not  appear  that  the  complainer  had  even  got  a  farthing  of  value 
for  it,  or  that  the  charger  can  be  taken,  without  farther  discus- 
sion, as  clearly  in  bonajide  to  take  the  bill,  or  grant  the  obli- 
gation on  his  credit.** 

The  charger  reclaimed,  and  prayed  the  Court 

'*  to  alter  the  said  interlocutor— to  find  that  the  oath  of  the 
charger  is  negative  of  the  reference,  either  in  whole  or  in  part, 
-»-«nd  to  remit  to  the  Lord  Ordinary,  with  instructions  to  refuse 
the  bill  accordingly,  with  eapenses ;  or  at  all  events  to  remit  to 
his  Lordship  with  instructions  to  pass  the  bill,  only  upon  cau- 
tion or  consigBatioa.'* 

The  Court  adhered. 

Second  Division.— Lord  Ordinary,  Moncreiff.— wfcf.  Skene. 
^JU,  Jameson. — James  Moore.  S.S.C.,  and  Wotberspoon& 
Mack,  W.a,  AgenU.— Mr  Thomson,  Clerk.— [/.  W.  JL^ 

2d  March  18S3. 

No.  250. — R.  B.  Blyth,  Pursuer^  v.  James  Chisholm, 

Defender, 

Title  to  Pursue— if  creditor  A«vir^,  under  a  private  trtat,  grant' 
ed  on  abtolute  discharge  to  a  bankrujft,  on  a  dividend  of  ]t,  9d» 
per  pound — Held,  tkat  he  had  no  title  to  purgue  reduction  of  the 
dUtgenee  agaimt  the  bankrupt  fir  JuU  payment,  at  the  instance 
of  an  acceding  creditor  who  had  anfy  gmnted  a  ditcharge  to  the 
truUee,  reeermug  hi$  righi  againU  the  bankrapt, 

1  he  defender  was  creditor  of  Thomas  Cowaa,  brass 
Ibonder,  Kdinborgh,  in  a  small  bill ;  after  the  date  of 
whicsh  the  latt»r  became  insolvent,  and  executed  a 
tract ■d»ed  far  realising  and  diridinff  bis  estate^  but 
containing  no  atipnlation  for  a  disobarge.  The  de- 
fender nccededt  nnd  a  dividend  of  la.  Sd.  per  ponnd 


was  declared.    The  trustee,  in  preparing  a  discharge 
for  this  dividend,  introduced  a  clanse  discharging 
Cowan  of  the  whole  debts ;  but  the  defender,  as  well 
as  some  other  creditors,  observing  this  attempt,  guard- 
ed themselves  against  it.    The  defender  subscribe<i 
the  discharge  thos :  "  James  Chisholm  discharges  trus- 
tee, bat  not  Thomas  Cowan."     In  attempting  to  re* 
corer  the  balance  of  his  debt,  the  defender  was  met 
by  a  bill  of  suspension,  presented  by  Cowan,  which, 
as  caution  was  found,  he  allowed  to  pass  h  ithoot  an- 
swers ;  but  this  process  fell  by  protestation.    A  se- 
cond and  a  third  oill  were  presented,  without  succesfi. 
On  26th  July  185)2,  the  pursuer,  R.  B.  Blyth,  one  of 
the  acceding  creditors,  and  one  of  those  who  had  dis- 
charged the  bankrupt  also,  brought  a  summons  of  re- 
duction^  concluding  that  the  diligence  raised  by  the  de- 
fender, for  payment  of  the  balance  due  on  the  said 
biii,  should  l»e  reduced,  ta/er  a/ur,  on  the  grounds, 
that  the  diacharge  was  absolute,  that  the  defender's 
qualification  was  illegal  and  that  Ira  was  attempting 
to  gain  an  undue  preference  over  the  rest  of  the  cre- 
ditors.   Cowan,  on  the  dependence  of  this  redaction, 
raised  a  multiplepoinding,and  presented  a  fourth  sas- 
pensien.    In  defence,  it  was  maintained — I.  Blyth, 
the  pursuer,  has  produced  no  evidence  of  the  charac- 
ter in  which  he  pursues. — II.  Cowan  never  was  se- 
questrated, and  the  private  tmat  (granted  solely  for 
ttie  purpose  of  realising  and  distributing  the  funds 
whlcn  he  possessed  at  Its  date),  has  long  ago  been 
wound  up,  and  the  trustee  dlschargcHl.    There  is, 
therefore,  no  connection  of  interests  between  the  pur- 
suer and  defender ;  and  the  pursuer  baa  neither  title 
nor  interest  to  pursue  a  redncti<»n  of  the  defender's 
diligence,  since  if  he  were  successful  in  showing  that 
the  debt  is  extinguished  by  the  dischaige,  he  would 
not  be  thereby  benefited ;  and  generally,  the  pursuer 
has  no  title  or  interest  to  pursue  this  action. — III*  It 
is  evident,  from  the  nature  of  this  action,  that  the  pur- 
suer has  raised  it  merely  to  enable  Cowan  to  suspend 
the  defender's  diligence.     Had  it  been  otherwise,  he 
wonld  undoubtedly  have  proceeded  by  attempting  to 
reduce  his  own  discharppe  to  Cowan,  and  so  placing 
himself  on  an  equal  footing  with  the  defender. 

Lord  Moncreiff,  3ist  January  ISdS,  pronounced 
this  interlocutor : 

•*  Having  beard  the  counsel  for  the  parties,  io  lespect  it  sp- 
psars  ex  fade  ai  the  summons,  that  the  fHiiauer  Ims  gifcn  sn  tb- 
solute  ditcbarge  of  the  bankrupt,  Cowan,  which  dischsrge  bs« 
not  been  reduced  or  challenged.  Finds  that  the  ssdd  punucr  hs* 
no  title  or  interest  to  inaiat  in  the  prosent  redaction :  Sustsioi 
the  second  prelimioary  defence,  disndasea  tke  action,  aod  de- 
eema :  Finds  the  defender  entided  to  the  eapenaes  incurred  hj 
bim,  and  remits  the  aeeount  thereof,**  &c. 

The  pursuer  reclaimed,  but  the  Court  adhered. 

Second  Division. — Lord  Ordinarv,  Moncreiff.^if<«.  John 
Wilson.— WA.  Geoixe  Moiira — Andrew  Spalding,  S.S.C^S; 
George  Combe,    W.  S.,   Agents.— Mr  Feiguaoa,   CIcHl- 

5th  March  183S. 

No.  251.— A.  St  J.  DizoN,  Pursuers,  f  Nominal  Rais- 
ers^/ V.  EusABETH  Dixon  or  Jaffray  and  8povsb, 
and  OTHERa,  Dtfendies. 

Process— Mnltiplepolnfing—Competenej^-DonUe  Distress- 
Expenses—  TViisfscs  hatting  been  nomtnated  under  a  trust  deed— 
mnd  the  elates  ^ihe  Company  ef  uihick  ike  trmetetKwa*  a  r^* 
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ner,  having  been  tequestraledt  and  a  fudicialjactor  appviniedf-^ 
and  tkejador  havinfi  raised  a  count  and  reckoning  agaiml  the 
trustees  and  the  chUdren  of  the  truster^ — and  those  interested 
under  the  trust  having  thereafter  brought  a  multiplepoinding  in 
name  of  the  trustees^  Hdd^  I.  That  the  multiplepoinding  nmt 
competent,  reserving fuU  potoerst  m  the  meonlimf,  to  the  trustees 
Um  proceed  in  the  management  ^  the  trrM,^^IL  Circumstances 
it  wkiek  ma  expenses  verejbund  due» 

Jacob  Dixon,  •enior,  of  the  Dnmbarton  Glass-^work 
Company*  executed  in  faronr  of  triuteeii,  and,  inter 
tdtMf  of  A.  and  J.  Dixon  (nominal  raiiier8)i 

a  deed  of  settlement,  and  a  relative  or  sapplementary  deed  of 
fiettleinent,-  both  dated  the  22d  day  of  November  1624,  and 
rqn^ered  in  the  booka  of  Council  and  Seasion  the  4th  day  of 
(October  1831,  whereby,  for  the  causes  therein  specified,  be  con* 
veyed  to  certain  trustees  therein  named,  and  to  the  acceptors  or 
acceptor,  survivors  or  survivor  of  them,  the  major  part  alive  and 
acrepting  at  the  time  being  always  a  quorum,  as  trustees,  for 
the  uses  and  purposes  therein  mentioned,  all  and  sundry,  bis 
lands  and  heritages,  &c. 

On  the  6th  NoTember  1828,  he  added  a  codicil, 
whereby  he 

recalled  the  nomination  of  the  trustees  named  in  these  deeds, 
and  in  their  room  and  place  appointed  bis  eldest  son,  Jacob 
Dixon,  junior,  since  deceased,  the  said  Anthonv  Dixon,  and 
Joseph  Dixon,  pursuers,  together  with  Humphrey  Walter  Camp- 
bell,  Esq.,  Sheriff-substitute  of  Dumbartonshire,  and  Archibald 
GrsJiame,  writer  in  Glasgow,  and  the  survivors  and  survivor, 
acceptors  and  acceptor  of  them,  the  major  number  accepting  and 
fturviviog  at  the  time  being  always  a  quorum,  and  such  other 
person  or  persons  as  they  or  their  aaid  quorum  might  assume  as 
trustees  along  with  them  for  the  purpose  of  carrying  the  pro- 
visions of  Che  said  trust-disposition  and  supplementary  trust- 
disposition  into  effect*  Of  the  surviving  trustees  nominated  by 
the  said  eodkil,  the  pursuers  the  said  Anthony  Dixon  and 
Joseph  Dixon  only,  declared  their  acceptance  of  the  oti&ce  con- 
ferred upon  them,  and  entered  on  the  execution  of  the  trust,  by 
taking  possession  of,  and  otherwise  intromitting  with,  the  pro- 
perty, funds,  and  effects  belonging  to  their  said  deceased  father, 
and  conveyed  by  the  foresaid  deeds. 

The  whole  funds  and  efFectK  of  the  said  Companies 
in  which  the  said  Jacob  Dixon,  senior,  was  a  partner, 
were  sequestrated  by  tlie  Court  of  Session  ;  and  after 
▼arioas  steps  of  procedure,  Allan  Fullerton,  agent  in 
Olaf^gow,  was,  on  the  2d  day  of  Febrnary  18.S2,  ap- 
pointed interim  judicial  factor,  with  all  the  usual  powers 
of  that  office.  The  judicial  factor  brought  an  action 
of  coont  and  reckoning  against  the  trustees.  The 
funds  in  the  hands  of  A.  and  J.  Dixon,  were  alleged 
to  have  been  laid  claim  to  by  the  judicial  factor.  The 
defenders,  the  children  of  Jacob  Dixon  the  truster, 
raised  a  multiplepoinding  in  the  pursuers'  name ; 
when  the  pursuers,  as  nominal  raisers,  objected — that 
the  action  was  incompetent — I.  So  far  as  regards  any 
intromissions  which  the  objectors  may  have  had  with 
their  constituents'  estate,  there  is  no  ground  on 
which  to  interfere  with,  or  disturb  their  management, 
especially  at  the  instance  of  legatees  or  parties  claim- 
ing only  under  the  settlements  of  their  constituents, 
and  where  it  is  not,  and  cannot  be  alleged,  that  the 
objectors  are  at  all  in  mora  in  proceeding  to  realise 
and  distribute  the  estate. — II.  So  far  as  regards  that 
estate,  there  is  no  ground  for  a  multiplepoinding,  in- 
asmuch as  there  is  no  double  distress,  or  any  compe- 
tition, baty  on  the  contrary,  the  settlement  of  the 
testator  is  In  dne  course  of  execution. — III.  So  far 
as  regards  any  intromissions  the  objectors  may  have 
had  with  the  estate  of  the  Dumbarton  Glass-work 


Company,  there  is  no  double  distress.  And  further, 
the  objectors  are  already  convened  as  defenders,  in  an 
action  of  count  and  reckoning  at  the  instance  of  Mr 
Fullerton,  who  alone  is  in  right  of  the  Company ;  and 
to  that  extent,  and  as  regards  the  Company  funds, 
the  present  action  ought  to  be  dismissed,  as  forming 
a  vexatious  and  oppressive  cumulalio  aciionum. 

Answered — I.  All  parties,  legatees  or  others,  in- 
terested in  a  fund,  have  a  right  to  see  it  placed  in 
safety.  It  is  in  vain  to  say  there  is  no  mora  in  the 
administration  of  Jacob  Dixon  senior's  trust-estate. 
There  is  hazard  in  allowing  a  large  sum  of  money  to 
remain  in  the  hands  of  parties  in  the  situation  of  the 
objectors,  to  whom  this  money  does  not  belong,  and 
who  do  not  hold  themselves  specially  trnst- worthy  in 
a  patrimonial  point  of  view. — II.  It  is  said  there  is 
no  double  distress.  This,  in  a  legal  sense,  means,  that 
there  is  no  competition  for  the  fund.  This,  however, 
is  a  mistake.  All  parties  interested  demand  that  it 
shall  be  taken  out  of  the  hands  of  the  objectors,  and 
they  themselves  have  separate  interests  in  It.  It  is 
only  in  a  multiplepoinding  that  a  variety  of  parties, 
not  otherwise  litigating,  can  come  forward,  either  in 
competition  or  to  enforce  their  joint  interest. — III.  It 
is  not  enough  to  say,  that  Mr  Fullerton  may  obtain 
justice  in  another  action.  The  other  parties  have  a 
right  to  see  the  money  secured,  and  to  protect  their 
Own  private  interests  in  it,  independently  of  the  cre- 
ditors of  the  Company.  It  may  be  added,  that,  in 
such  a  case,  it  is  in  vain  to  separate  the  parties,  and 
to  plead,  firsts  against  the  legatees  of  Jacob  Dixon, 
senior ;  and,  secondly,  against  the  judicial  factor.  The 
fact,  that  such  separate  parties  concur  in  enforcing 
this  action,  demonstrates  its  competency. 

Lord  Fullerton,  on  2d  February  1833,  pronounced 
this  interlocutor : 

'*  Havinghesrd  counsel  for  thepartieson  the  foregoing  objections 
to  the  competency  of  the  action,  repels  said  objections ;  and,  in 
respect  the  objectors  now  give  notice  of  their  intention  to  bring 
this  judgment  under  review,  finds  the  said  objectors  liable  in 
the  ex])ense  of  this  discussion,"  Szc. 

The  nominal  raisers  reclaimed.    At  advising, 

Lord  Balgrajf  said,  the  case  was  one  of  difficulty.  A  multi- 
plepoinding was  the  usual  process  in  similar  cases.  The  diffi- 
culty here  was,  that  a  multiplepoinding  was  raised  against 
truistces,  to  call  them  to  account.  Jacob  Dixon,  senior,  till  the 
time  of  his  death,  mannged  the  Company's  affairs,  and  was  ac- 
countable to  their  creditors.  Fullerton  now  manages  for  the 
Company.  Fullerton  and  the  legatees  have  dubbed  together, 
and  said  to  the  trustees, "  account  to  as  for  the  funds."  Are  they 
entitled  to  do  so,  and  take  the  management  out  of  the  trustee's 
bands? 

Lord  GiUies,~^l(  I  leave  a  trust-deed,  and  die  to-morrow,  is 
the  management  of  the  bequeathed  property  to  be  taken  out  of 
the  bands  of  the  trustees,  in  whom  I  (the  testator)  had  confi. 
dence  ?  Surely  not.  He  thought  there  was  an  objection  to  the 
competency  of  the  action.  Unlimited  powers  were  conferred. 
There  was  no  accusation  of  delay,  or  malversation  oo  the  pari 
of  the  trustees. 

Lont  Craigie  could  not  sec  that  such  an  action  was  unreason- 
able, after  two  years  had  elapsed. 

Lord  Balgray, — The  case  might  be  conjoined  with  the  count 
and  reckoning.     That  might  extricate  the  case. 

Lord  Craigie  said,  the  case  might  be  remitted,  but  not  con* 
joined. 

Lord  Giflieiu — If  such  conduct  were  tolerated,  he  could  not 
see  where  it  would  end-  It  would  have  the  effect  of  putting  a 
tcnniiiatiuii  tu  uU  trubt-dccdb.     Ic  wus  jubt  an  action  to  rtvcrfc 
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the  truster's  deed.  Who  could  bsre  confidence  to  make  ■  tnist- 
deed,  if  it  could  in  such  a  vray  be  defeated  ?  The  deed  in  question, 
conveyed  the  most  ample  powers. 

Lorti  President  could  not  see  bow  the  trustees  could  be  in  a 
better  situation  than  Jacob  Dixon  himself.  He  thought  the  in- 
terlocutor bhould  be  altered. 

The  Court  pronouncec)  this  interlocator  : 

**  Adhere  to  the  interlocutor  reclaimed  against,  in  so  far  as  it 
Repels  the  objection  to  the  competency  of  this  action,  reserving 
full  powers  to  the  trustees  to  proceed  in  the  mapagement  of  their 
trust  in  the  meantime :  But  recal  the  interlocutor  reclaimed 
against,  in  so  far  as  it  finds  the  objectors  liable  in  expenses,  and 
find  no  expenses  due.** 

Defenders*  Authority Ersk.  B.  IV.  t  a  sec.  2a 

First  Division. — Lord  Ordinanr,  FuUerton. — Jet,  Ruther- 
furd.— ^/<.  Dean  of  Faculty  (Hope),  and  Ro.  Forsyth. — 
Thomas  Grahame,  W.S.,  and  Daniel  Fisher,  S.S.C.,  Agents. 
— Sir  R.  P^nda8,  Clerk.»[ J.  W.H.I 

5th  March  1833. 

No.  252. — Thb  Lord  Advocate,  Complainer,  v»  ' 
Jambs  Blair  Hunter,  Respondent, 

Agents — Using  of  qualified  agents'  names  by  non-qualified  per- 
sons—if person  who  had  Seen  deprived,  ijf  a  sentence  of  the 
Court  of  Sestionj  of  the  right  to  practise  before  the  said  Court,  Aao- 
fng  practised  in  a  qualified  person*s  name — Held,  /.  That  such 
was  a  ctmlemfit  of  Court,  and  a  fine  of  £50  impotedt  andfouvteen 
dayiP  imprisonment  in  case  of  non-paymewt.-^IL  Observed, 
that  the  Court  WM  determined  to  punish  every  unquaijfied  person 
whQ  shqufd  be/oufui  agenting  in  the  name  of  a  licensed  praC' 
titione^. 

Upon  the  7th  February  1818,  n  petition  and  com- 
plaint, at  the  inntance  of  his  Majesty's  Advocate,  was 
presented  to  the  Court  of  Session,  charging  James 
blair  Hunter  with  the  gi^ilt  of  falsehood  and  wilful 
imposition,  and  contempt  of  the  authority  of  said 
Court.  The  Court,  on  23d  June  1818,  pronounced 
the  following  interlocutor : 

'*  The  Lords  having  resumed  consideration  of  the  said  petition 
^nd  complaint,  and  advised  the  same,  with  the  answers  thereto, 
the  said  James  Blair  Hunter  being  personally  present,  they  find 
that  the  s^id  petition  and  complaint  is  suflSciently  instructed,  and 
tfaat  ttie  two  charges  of  falsehood  made  therein  are  proven  by 
the  admissions  contained  in  the  said  answers :  Therefore  find 
that  the  said  James  Blair  Hunter  is  unfit  and  unworthy  to  ex- 
ercise the  office  of  an  agent  or  solicitor,  or  to  act  or  officiate  as  a 
writer  or  practitioner  of  business  in  this  Court :  Deprive,  and 
decern  and  declare  him  to  be  deprived,  of  the  said  office  of  agent 
or  solicitor,  and  of  all  rights,  privileges,  and  capacities  pertaining 
to  the  same ;  and  declare  him  to  be  incapable  in  all  time  to 
come  of  acting  as  a  writer  or  practitioner  of  business  in  this 
Court ;  and  appoint  this  sentence  to  be  entered  and  recorded  in 
^e  books  of  sederunt** 

On  the  12th  February  1833,  the  Lord  Advocate 
]odjj;ed  a  petition  and  complaint  against  the  respon- 
dent, stating,  that  notwithstanding  he  had  thus  been 
deprived  of  his  office  of  agent  or  solicitor,  and  declared 
incapable,  *<  in  all  time  to  come,  of  acting  as  a  writer 
or  practitioner  of  business  in  this  Court,"  he  had  since, 
on  several  occasions,  in  direct  defiance  of  the  autho- 
rity of  your  Lordships,  instituted  and  conducted 
various  processes  in  this  Court  as  agent,  although,  for 
the  purpose  of  eluding  detection,  he  had  affixed  to 
the  papers,  in  such  processes,  the  name  of  another 
practitioner  instead  of  his  own  name.  In  evidence 
of  this  accusation,  the  Lord  Advocate  proved,  that  the 
respondent  had  conducted  a  suspension,  and  two  pro- 
^iBSscs  of  ccssio  buHorumf  in  the  iiarac  of  Robert  Lawrio, 


writer,  Leith.  It  was  alleged,  that  in  one  of  the 
cases,  Lawrie*s  name  had  been  used  without  his  know- 
ledge. The  respondent  confessed  that  lie  had  con- 
ducted certain  causes  for  his  own  behoof  in  other 
practitioner's  names,  and  admitted,  that,  for  nearly 
fifteen  years,  he  had  been  labouring  under  the  sentence 
of  the  Court  depriving  him  of  his  status:  That  he  had 
a  wife  and  nine  children,  and  that,  as  he  had  been 
bred  a  writer,  it  was  difficult  for  him  to  gain  subsis* 
tence  by  betaking  himaelf  to  any  other  occupation : 
That  many  individuals,  who  were  not  agenta  at  all, 
conducted  business  in  the  name  of  authorised  practi- 
tioners :  That  though  such  a  practice  was  certainly  ir^ 
regular,  yet  that  he  was  not  aware  that  be  was  more 
guilty  than  they :  That  he  had  not  been  guilty  of  im- 
propriety in  the  conduct  of  said  processes ;  and  that 
Mr  Lawrie  allowed  hiip  to  use  his  name.  In  evidence 
of  this  he  produced  a  variety  of  letters  from  Lawrie, 
employing  him  to  transact  legal  business  for  him,  and 
also  a  number  of  testimonials  as  to  character.  Having 
been  ordered  to  appear  at  the  bar, 


Lord  President  said,  Sir,  in  1818,  a  petidon  and  complaint 
presented  at  the  instance  of  bis  Majesty's  Advocate,  accusing  you 
of  fiilsehood,  and  sentence  of  deprivation  of  office,  as  a  practi- 
tioner in  this  Court  in  all  time  coming,  was  pronounced  against 
vou.  Notwithstanding  this  sentence,  a  new  complaint  baa  been 
brought  against  you,  for  carrying  on  business  in  other  agents* 
names.  In  your  answers  yon  admit  the  fact.  It  is  highly  cen- 
surable in  any  person  not  qualified  to  act  as  agent,  by  using  the 
name  of  a  qualified  person.  The  Court  are  determined  to  visit 
such  conduct  with  punishment.  But  still  there  was  a  very  great 
difiference  between  the  case  of  a  person  not  qualified  ^acting  in 
this  way,  and  one  who  had  been  found  guilty  of  falsehood,  de- 
prived of  office,  and  declared  incapable  of  ever  practising  in  this 
Court.  It  would  be  quitp  vain  to  ef^tablish  Courts  of  Juistire, 
and  select  good  men  for  Judges,  if  corrupt  practitioners  were 
tolerated.  Justice  would  be  polluted  at  the  fountain  head.  None 
but  licensed  practitioners  of  the  legal  bodies  were  entitled  to 
act  as  agents.  The  Court  now  declared  that  they  would  visit 
with  punishment  whoever  should  practise  under  another  agcntS 
name.  The  Solicitor-  general  has  said,  that  it  is  nut  so  much 
for  the  puniahment  of  the  respondent,  as  to  uke  the  opinion  of  ti  e 
Court  against  the  practice,  and  to  prevent  it  in  future,  that  he 
baa  brought  this  complaint*  He  would  give  warning  to  all  thos^ 
who  practised  in  this  Court,  to  beware  of  following  such  con. 
duct  as  that  of  the  person  at  the  bar.  Yet  Hunter  bad  spmp  ex* 
cuse,  as  Lawrie  had  employed  him  to  do  busiiie^  for  him. 

Lord  Balgraif  proposed  a  fine  of  i£50,  under  pain  of  fourteen 
days*  imprisonment  in  case  of  non-payment. 

Lord  Gillies  concurred. 

Lord  Craigie  was  understood  to  say,  that  lie  would  have  beeu 
pleased  if  the  sum  had  been  less,  and  the  days  of  imprisonment 
fewer. 

The  respondent's  counsel  then  sobmitfod,  that  the 
sentence  should  not  be  carried  into  efifect  fur  three 
weeks,  in  respect  that  he  was  suffering  under  severe 
family  affliction.  The  Court  pronounced  this  iuterlo* 
cutor  : 

"  The  Lords  find  the  said  petition  and  complaint  sufficiently 
instrueted,  by  the  admission  contained  in  the  answer*,  and  there- 
fore  fine  and  amerciate  the  said  James  Blair  Hunter  in  the  sua 
of  £&0  Sterling,  and  ordain  him  to  be  incarremted  in  the  tol- 
booth,  Edinburgh,  until  payment  thereof,— said  imprisonment  not 
to  exceed  the  space  of  fourteen  days  full  and  complete  ;  and  grant 
warrant  to  Macers  of  Court  to  levy  said  fine,  and  to  apprehend 
and  incarcerate  the  said  James  Blair  Hunter  accordingly,  and 
decern  :  But,  in  consideration  that  it  was  stated  by  the  respoii- 
d«*nt'K  counsel,  that  there  is  at  present  a  caae  of  great  di>tre>«'  in 
his  family,  the  Lords  supersede  the  execution  of  the  wafnint  fur 
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iocuoeratlon  for  tbrea  weeks  from  this  dete,  and  appoint  this 
lentence  to  be  inserted  and  recorded  in  the  books  qf  sedenint** 

First  Division._^cf.  Solicitor.  Geueral  (Cockbum).— ^/<. 
D.  M'NeilL— David  Glegbom^  W.S.,  and  Party,  AgenL— Mr 
RoUsnd,  C\erk.^Jfr.H.] 

6M  March  ISSS. 

No.  253.^— James  Josbph  Hope  Vere^  of  CraigiehaU 
and  Blackwood^  E»q.j  Punuevy  v.  Charles  iIopb, 
Lord  PreMeni  of  the  Court  of  SesHon^  and  Others, 
Heirt  ofEntaU  qf  CraigiehaUy  Defenders. 

EntaH— Res  Judicata — Destination— Inter  Haredes — Prescrip- 
lioa — Procces  Expenses — The  pro/meiruc  of  an.  ntate  kapiftg, 
in  1708»  enMmkd  U  injiufour  of  ker  second  fo«,  ^c,  whomfaiU 
mg,to  ktr  daughters  and  the  tueoesmm  hating  opened  to  the 
daughter,  loAa,  in  her  second  fom*s  marriage'Contractt  on  which 
a  charier  qf  resignation  fuUowed^  dated  1783,  disponed  the 
said  tands  in  his  favour,  and  to  hit  heirs-male,  whom  failing,  to 
his  hevrsfemale  of  that  or  of  any  other  marriage,  '*  conform  to 
the  destination  of  eueeetsion**  contained  in  the  original  entstilg 
and  a  tnbttiistte  in  poueuion,  whose  ancestor  had  possene*l  the 
estate  on  said  marriogfi'^ontract^  and  charter  cf  resignation,  for  57 
jfemrs,  haifing  brought  an  aetioti  of  reduction  and  declarator,  to 
have  it  found  and  declared,  that  the  order  ef  tueceuion  in  the 
original  deed  was  not  altered  by  the  destination  to  the  heirs  in 
die  said  marriage- contract  i  and  an  interlocutor  having  been 
pronounced,  not  exhausting  the  whole  ease,  but  sustaining  the 
defences  of  no  title  to  purtus,  and  prescription ;  and  the  said 
tubsiUute  hatfing  raited  a  second  eummons  while  the  Jirst  action 
iroj  in  dependence,  concluding,  that  he  was  not  tulffect  to  the 
fetters  of  the  original  entail^  and  was  entitled  to  alter  the  success 
non — Held^  I.  That  under  the  marriage-contract  and  charter  of 
lldl^  gran  ted  with  reference  to  the  entail  qf  1708,  there  was  a  valid 
nbsiuing  emiailj  w/ter^y  the  purtuer  was  effectually  barred  from 
altering  the  order  qf  succession,  contracting  debt,  or  selling  said 
estate, — //.  That  whilst  questions  regarding  certain  porlions 
of  the  estate  were  in  dependence  before  the  Second  Division 
in  another  action,  it  was  impossible  to  give,  in  this  action,  any 
opinion  relative  to  them,  till  the  previous  action  was  finally  dis- 
pe$ed  qf. — IJI.  That  the  pursuer  was  liable  to  the  defenders 
(heirs  of  entail  J  in  expenses, 

Sophim  Marchioness  of  Annandale,  and  proprtetrix 
of  the  lands  and  barony  of  Craig^ehall,  execatedi  with 
consent  of  her  hnsband,  on  Slst  Jaly  170B,  an  entail 
of  said  lands,  in  fitvoor  of  Lord  William  Johnstone, 
her  seeond  son,  and  certain  other  heirs  therein  men- 
tioned, whom  failing,  to  lady  Henrietta  Johnstone, 
Coontess  of  Hopetoon,  her  daughter,  and 

"  the  leeond  son  to  be  procreate  betwixt  her  and  Charles  Earl 
of  Hopetoon,  her  husband,  and  the  descen&uits  of  the  bodjr  of 
the  said  second  son,  without  divisiont" 

This  deed  was  dniy  recorded  in  the  register  of 
tailsies,  14sh  Fehmary,  and  in  the  books  of  Council 
sod  Session,  21st  February  1727.  The  succession 
having  opened  under  the  entail  to  the  said  Henrietta 
Countess  of  Hopetonn,  she,  under  the  deed  of  1708, 
made  op  titles,  as  heiress  of  tatlsie  and  provision,  to 
her  said  brother,  Lord  William  Johnstone*  On  the 
25th  July  17S3,  a  contract  of  marriage  was  entered 
into  between  Charles  Hope,  second  son  of  the  said 
Henrietta  and  her  husband  the  Earl  of  Hopetoun, 
and  Miss  Catherine  Weir,  only  child  of  the  deceased 
8ir  William  Weir  of  Blackwood.  To  this  deed 
Charles  Hope's  parents  and  Miss  Weir's  curators  were 
parties.  By  this  contract,  the  Countess  disponed  the 
estate  of  Craigiehall  as  follows  :*^ 

**  With  and  under  the  burdens,  reservations,  powers,  faculties, 
conditions,  dedarstions,  provisions  and  cUuees,  irritant,  under- 
ivritten,  aUenarly  and  no  otherways,  give,  grdtit  and  dispone, 


heritably  and  irredeemably,  to  and  in  favours  of  the  said  Mr 
Charles  Hope,  and  the  heirs-male  lawfully  to  be  procreate  be- 
twixt him  and  the  said  Mrs  Catherine  Weir  of  this  intended 
marriage ;  whom  failing,  to  the  heirs-male  to  be  procreat  of  the 
body  of  the  said  Mr  Charles  Hope  of  any  subsequent  marrisgie  2 
whom  fttiiing,  to  the  heirs-feroale  to  be  procreat  betwixt  him 
and  the  said  Mrs  Catherine  Weir  of  this  intended  marriage: 
whom  failing,  to  the  heirs- female  to  be  procreat  of  the  body  of 
the  nid  Mr  Charles  Hope  of  any  other  subsequent  marriage, 
without  division ;  whom  failing,  to  the  next  immediate  younger 
son  succession  to  be  procreat  of  the  marriage  betwixt  the  said 
Henrietta  Countess  of  Hopetoun,  and  the  said  Charies  Earl 
of  Hopetoun,  and  the  desceudanU  of  the  body  of  the  said  younger 
son  successive,  also  without  division  ;  whom  failing,  to  the  heirs- 
male  of  the  body  of  the  said  HenrietU  Cuuntess  of  Hopetoun, 
of  any  other  lawful  marriage,  and  descendants  of  their  body, 
without  division ;  whom  all  failing,  to  the  nearest  and  lawful 
heirs  and  assigneys  whatsoroever,  of  the  deceast  Lord  William 
Johnston,  second  lawful  son  procreat  betwixt  the  deceast  Wil- 
liam Marquis  of  Annandale,  and  the  also  deceast  Sophia  Mar- 
chioness of  Annandale,  his  wife,  and  brother-german  to  the  said 
Henrietta  Countess  of  Hopetoun,  in  fee,  conform  to  the  desti- 
yation  of  succession  contained  in  the  bond  of  tailzie  of  the  estate 
of  Craigiehall,  made  by  the  ssid  deceast  Sophia  Marehioneaa  of 
Annandale,  with  oonaent  of  the  said  (deceast)  William  Marquis 
of  Annandale,  her  husband,  dated  the  Slst  day  of  July  1706 
years,**  &c 

In  the  same  deed,  Miss  Weir,  with  consent  of  her 
curators,  conveyed  the  lands  of  Blackwood  to  herself 
and  husband,  and  the  heirs  of  the  marriage.^  The  con- 
veyance of  Blackwood  was  not  fenced  with  irritant 
and  resolutive  clauses,  but  destined  in  fee*simple  to 
the  same  series  of  heirs  under  the  contract  A  Crown 
charter  of  resignation  was  expede  on  26th  July  173S» 
(the  day  before  infeftment  was  taken  under  the  con* 
tract  of  marriage,)  in  virtue  of  the  procuratory  of  re- 
signation it  contained,  conveying  said  lands 

*<  Secundum  destinationem  succession  is  content,  in  obligatione 
talli«  status  di*  Craigiehall,  per  diet,  quondam  Sophiam  Mar- 
chioniHiium  de  Annandale,  cum  consensu  dirt.  Gulielmi  Mar- 
chionis  de  Annandale,  ejus  mariti,  fact,  de  data  21  Julii,  anno 
170a" 

The  lands  are,  in  said  charter,  described  as  having 

been  resigned  into  the  hands  of  the  Barons,  bv  the 

Countess  uf  Hopetoun,  with  consent  of  her  husDand, 

for  new  infeftment  to  Charles  Hope,  and  heirs-male 

to  be  procreated  between  him  and  the  said  Catherine 

Weir, 

**  quibus  de6cicntibus  reliquis  hsaredibus  tallis  supra  mentionat. 
eis  subsdturis  per  prsedictam  originalcm  obligutionem  tallin 
modo  supra  express.** 

The  said  lands  are  disponed, 

"  omnimodo  cum  et  sub  onere,  reservatione,  potestate  et  facultatc, 
conditionibus,  declarationibus,  provisionibus,  et  clausuUs  irri- 
tantiis,  supra  scrip.  speci6cat.  in  pnedict.  original!  ohligntione 
talHe  diet,  baroniie  de  Craigiehall,  per  diet,  quondam  Marchion* 
issam  de  Annandale,  fact,  et  non  sliter.*' 

The  prohibitive  and  irritant  clauses  are  thus  ex* 
pressed  j— * 

«  Ac  etism  providen.  et  declnran.  sicuti  per  diet,  originalcm 
obligationem  tallis  expre^e  providetur  et  declaratur  et  destina- 
tur,  inscri,  providcri,  et  declsrari,  per  cartas  et  infeofamenta  de* 
saper  sequend.  quod  non  licitum  aut  legitimum  erit  diet.  Ma,, 
gistro  Carolo  Hope,  neque  \\\\i»  bieredum  vel  membroruro  tallie 
supra  mentionat.  pnedirt.  talliam  et  ordinem  successionis  supra 
mentionat.  alterere,  innovare,  scu  mutare,  aut  aliqoa  alia  facta, 
directe  seu  indirecte,  ullo  modo  facere  per  qua  eadem  ullo  modo 
alterari,  innovuri,  sou  routari  poterit.  Et  quod  non  licitum  crit 
illis  sut  ullis  corum  diet,  terras  et  baronittm  de  Craigiehall  alia- 
que  aiitcdict.  scu  ullam  purti'iu  carum,  vcndcrc,  dii-pun«rC|  yh« 
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diare,  vel  impignorare,  nee  deliita  contrahere  deraper,  nee  ullud 
alliud  faetum  omistionis  vel  comissionis,  seu  civile  vel  criminals 
Agere,  per  quae  diet  teme  baronia  aliaque  antedict.  aut  nlla  para 
earundem,  possunt  appreciarei  adjudieare,  evinei,  caduciarta  en- 
chlta  fieri  vel  eonfiscari,  et  si  diet  Magister  Carolus  Hope,  vel 
iiUi  diet,  bferedum  vel  merobromm  tallis  supra  raentionat  in 
contrarium  faeerint,  tunc,  et  in  eo  easu,  omnia  et  singula  diet. 
Acta  et  facta,  cum  omnibus  quae  desuper  eequi  rontingerint,  ipso 
facto  vacua  et  nulla  et  nullius  roboris  vis  ant  efTectini  forent,  si* 
militer  et  eodem  modo,  ae  si  diet,  acta  aut  facta  nunqnam  facta 
acta  ant  eommissa  fuiesent.  Et  per  diet,  talliam  declaratur  quod 
persona  ita  contraveniens  et  deseenden.  ex  ejus  corpore  imme- 
diate super  contraventionem  diet,  provisionum  vel  ullorum  eo- 
irum  amittent  et  perdent  omne  jus  iili  habuerunt  aut  pretbndere 
potuissent  ad  diet,  terras  baroniam  aliaque  pnediet.  cum  perti- 
lien,  et  eadem  in  casu  prsedict.  ipso  facto  cadent,  accrescent,  et 
pertinebunt  ad  proximum  beredem  et  membrum  tallise  ad  eas- 
dem  succedere  oestinat.  similiter  ac  in  eodem  modo,  ac  si  diet, 
persona  ita  contraveniens  et  deseenden.  ex  ejus  corpore  naturali- 
ter  essent  defuncti." 

Upon  the  said  marriage- contract  and  charter  of  re* 
aignation  the  aaid  Charles  Hope  was  duly  infeft,  an4 
possessed  the  lands  of  Craigiehall  and  others,  down 
to  the  time  of  his  death  in  1791  (being  57  years), 
except  As  to  Upper  Craigie  and  Sandingstanes,  to 
whicii,  in  1 758,  a  procuratory  of  resignation  (on  which 
a  charter  was  thereafter  expede,)  was  granted,  with  a 
view  to  create  a  vote, 
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Carolo  Hope  Weir  de  Craigiebali,  in  vitali  reditu  duranti- 
i)U8  omnibus  suae  vitae  diebus,  et  Gulielmo  Hope,  ejus  filio,  natu 
maximo  proereat.  inter  ilium  et  demortuam  Catberinam  Weir, 
sponsam  ejus  primam,  in  feodo,  quo  deficiente  baeredfbus  talliae 
ad  quos  teme  et  baronia  de  Cnigieball  providentor  per  talliam 
originalem  ejusdero  factum  et  ooncessum  per  demortuam  So- 
phiam  Marcbionissam  de  Annaudale,  cum  consensu  demortui 
GuUelmi  Marcbionis  de  Annandale,  ejus  mariti,  de  data  31  die 
Julii,  anno  1 708,  et  reeordat  in  registro  talliarum  1 4  die  Febru- 
arii,  anno  praedict,  et  per  eontraetum  matrimonialem  init  inter 
diet  Carolum  Weir  et  demortuam  Catberinam  Weir,  ejus  spon- 
sam  primam,  de  data  25  die  Julii,  anno  1733.'* 

The  said  lands  are  disponed, 

**  semper  cum  et  sub  espresafs  conditionibus,  provisioikibus, 
oneribus,  restrictionibus,  limitationibus,  clausulis  irritantibus  et 
resolutivia,  roentionat.  et  specifieaU  in  praedict.  originali  tallis 
terrarum  et  baroniae  de  Craigiehalt,  quae  sunt  ut  sequitur.** 

Infeftments  were  duly  taken.  Charles  Hope  Weir 
liaying  died  in  Decemher  1791,  his  said  eldest  son, 
William,  made  up  titles  as  his  nearest  heir  of  tailzie 
and  provision  under  the  entail  of  1708,  and  the  mar- 
riage»contract  of  1733,  and  the  charter  following  there- 
on. He  was  infeft  in  1793.  In  1806,  he  disponed 
to  his  son,  the  pursuer,  the  lands  of  Coatrauir,  for  the 
purpose  of  creating  a  rote.  William  having  died  in 
J811,  was  succeeded  by  his  eldest  son,  the  pursuer, 
who  completed  his  titles  to  the  said  lands  of  Craigie- 
liall  and  others  in  1812,  excepting  therefrom  the 
lands  of  Bornshot,  which  had  been  sold  under  an  Act 
of  Parliament  in  1799,  and  part  of  the  lands  of  Lenny, 
acquired  and  destined  to  the  series  of  heirs  under  the 
entail  of  1708,  **  and  other  settlements  and  titles  of 
the  aforesaid  barony  of  Craigiehall,'*  &c.,  as  carried 
into  effect  by  decree  of  the  Court  of  Session  in  1819. 
In  1822,  the  pursuer  raised  an  action  of  declarator  and 
reduction,  concluding,  I.  That  it  should  be  found  and 
declared,  that  the  destination  to  the  heirs  in  the  said 
marriage-contract  of  1733,  imported  no  effectual  alter- 
ation of  the  order  of  snccession  pointed  out  by  the  fore* 
said  original  bond  of  tailzie  of  1708,  of  the  said  Sophia 


Marchioness  of  Annandale,  and  did  not  eonrey  the 
said  lands  and  others  to  a  different  series  of  heirs  from 
these  specified  in  said  original  taikie. — If.  Pol*  ^doc- 
tion  of  said  marriiige -contract,  and  all  deeds  and  titles 
inconsistent  with  said  original  entail.  To  this  ac- 
tion defences  were  given  in  for  the  said  heirs  of  en- 
tail of  th^  following  tenor: — I.  No  title  to  porsne,  in 
respect  the  pursuer  is  a  doscendant  of  the  body  of 
the  said  CoontesH  of  Hopetonn,  maker  of  the  entail 
of  1708,  and  is  therefore  barred  from  challenging  any 
deed  done  by  her  in  contraTontion  of  said  entaiU 
whereby  it  was  declared  that  the  contraveners  should 
forfeit-,  not  only  for  themselves^  but  also  for  the  de- 
scendants of  their  bodies. — 11.  That  supposing  the 
pursuer  was  not  bftrred  ft*om  challenging  the  inresti- 
ture  of  1733,  under  the  marriiage  contract,  still  it 
could  not  be  reduced,  because  of  prescription.  On 
4th  February  1823,  Lord  Mackensie  sustained  the 
defbnees,  and  the  Second  Division*  12th  Fobmary 
18V8,  adhered  generally  (Fac.  Coll.),  but  remitted  to 
hear  parties  regarding  the  titles  of  those  parts  of  the 
estate  made  up  for  the  purpose  of  creating  rotes.  No 
further  steps  were  taken  in  said  action. 

In  January  1829,  the  pursuer  raised  the  preient  ac- 
tion, concluoing  to  have  it  found  and  declared* 

'<  I'bat  tbe  pursuer  does  bold,  or  is  now  entitled  to  hold  tbe 
said  lands  of  Craigiehall  and  others,  (and)  subject  to  no  fetters, 
conditions,  or  limitations  wbatever,  at  least  aul^ect  to  no  valid 
prohibition  against  altering  tbe  order  of  succession.** 

The  pursuer  pleaded — h  By  the  judgment  of  this 
Court,  pronounced  in  the  previous  action  of  declara- 
tor, at  the  instance  of  the  present  pursuer,  it  is  esta- 
blished, that  the  order  of  succession  in  the  original 
entail  by  the  Marchioness  of  Annandale  is  extinguish- 
ed and  at  an  end,  and  does  not  confer  any  liegal  title 
or  interest  on  the  heirs  therein  called,  and  that  tlie 
lands  of  Craigiehall  are  possessed  ender  the  dentina- 
tion  contained  in  the  marriage*coAtract,  and  sabse*- 
qnent  titles,  and  under  the  conditioiis  and  ^roviaions 
contained  in  these  deeds,  and  no  etherwise. — II.  The 
said  marriage-contract,  and  subsequent  titles,  thus 
formed  a  new  investiture  of  the  eetate  of  CraigiebalL 
and  though  containing  various  fetters,  pk'ovisieni,  and 
restrictions,  do  not,  in  sound  legal  eonstriH^ioa,  im* 
pose  such  fetters  and  conditions  upon  the  heirs  called 
to  the  succession,  in  virtue  thereof;  but  (only  of  the 
heirs  under  the  original  entail  of  the  Marchiooees  of 
Annandide;  nor  was  the  said  roarrtage«eoatnu:t  in- 
tended to  create  any  new  entail>  different  from  that 
of  the  Mardiioness  of  Annandale,  or  to  impose,  de 
novo^  any  prohibitions  or  restridtions  on  the  heirs 
thereby  called  to  the  succession ;  nor  did  fit  impose^ 
nor  was  it  understood  to  impeee  any  obii(p»tiea»  but 
those  of  tbe  eld  entail. — ^III.  At  all  ev«nt%  by  the 
charter  of  resignation  1733,  saiiitte  following  thereouy 
and  subsequent  titles,  On  which  the  pvrsuer  and  his 
anthers  have  poetessed  the  estate  of  Crai^hall  for 
a  period  long  exceeding  tlie  years  of  preecnption,  no 
fetters  or  restrietions  are  imposed,  except  tneee  eon* 
tained  in  the  original  entail«  nor  open  other  heirathHS 
those  called  by  that  entail,  nor  otherwise  tfaaH  in  eon* 
nedtioA  with,  and  dependence  opOn  the  vsdidity  and 
continuance  of  that  entail,  and  the  order  ef  soooesiioN 
thereby  esrabiishod;  and  that  original  entail  being 
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now  extingttitlied  and  at  an  end  by  presoription,  there 
no  longer  remain  any  effectual  fetter*  or  refttHeCfonff, 
and,  at  any  rate,  no  fetters  or  reftrictioni  ever  were 
effectually  imposed  npon  the  heirs  succeeding  under 
the  marriaffe-contract.— *I  V*  In  regard  to  the  whole 
lands  now  held  by  the  pnrsaer  nnder  the  investitore 
1733,  and  subsequent  titles,  and,  in  particular,  with 
regard  to  such  part  of  these  lands  as  were  conveyed 
in  ]  758  by  the  procuratory  of  resignation  granted  hv 
Charlea  Hope,  in  favour  of  the  pursuer's  father,  Wil- 
liam Hope  Weir, — the  lands  bemg  made  descendible 
to  the  heirs  of  tailaie  named  by  the  original  entail  of 
1708,  and  also  to  the  heirs  of  the  marriage-contract 
1733,  which  two  sets  of  heirs  are  different  from,  and 
inconsistent  with  each  other, — the  prohibition  against 
altering  the  order  of  succession,  contained  in  the  said 
titles,  IS  contradictory,  nnintelligible,  and  incapable 
of  receiving  effect,  or  of  imposing  any  effectual  pro* 
hibition  against  such  alterations. — V.  The  pursuer  is 
entitled  to  hold,  and  does  hold,  the  whole  lands  and 
estate  of  Craigiehall  subject  to  no  fetters  or  limita- 
tions of  entail ;  or,  at  least,  subject  to  no  valid  pro- 
hibitions against  altering  the  order  of  saccession,  and 
is  entitled  to  decree  of  declarator  to  that  effect. 

Answered — I.  tt  being  res  judicata  that  the  pur- 
suer, as  a  descendant  of  the  Countess  of  Hopetoun,  is 
barred  from  challeging  any  deed  done  by  her  in  con- 
travention of  the  entail  of  1708,  it  necessarily  follows, 
that  he  is  barred  from  insisting  in  the  present,  action, 
in  which  he  founds  on  the  contract  of  1733,  as  being 
a  contravention  of  the  entail  of  1708.— II.  It  is  also 
res  ^judicata  that  any  reduction  of  the  contract  1733, 
and  subsequent  titles,  is  excluded  by  prescription,  and 
consequently,  it  is  res  judicata  that  the  pursaar  does 
not  bold  the  lands  in  fbe-simple,  or  subject  to  no  valid 
prohibition  against  altering  the  order  of  succession, 
in  respect  that  the  contract  1733,  and  subsequent 
titles,  have  been  held  to  be  a  valid  tailsied  investiture, 
fortified  by  prescription,  and  binding  on  the  pursuer* 
In  this  view,  also,  the  present  action  is  entirely  ex* 
eluded  on  the  plea  o^  res  judicata, — III.  The  contract 
of  marriage,  and  the  investitures  following  on  that 
contract,  in  favour  of  the  pursuers  grand&ther,  of 
Ills  father,  and  of  himself,  contaia  an  order  of  succes- 
sion, and  a  variety  of  limitations,  which  are  effectual 
against  all  the  substitutes  under  the  destination  oou- 
tained  in  that  contract,  and  no  substitute  can  alter  the 
order  of  succession,  or  hold  the  lands  in  fee-simple, 
without  incurring  an  irritancy  for  himself,  and  the 
deaeendanta  of  his  body.  The  pursuer  is  therefore 
seeking^to  have  that  declared,  which,  if  actually  done 
by  him,  would  lead  to  an  immediate  forfeiture  of  his 
title  to  the  estate. — IV.  The  contract  of  marriage  of 
1 733,  and  titles  folio  wing  thereon,  even  without  re- 
fereuee  to  the  entail  of  1708,  and  although  not  forti- 
tied  by  prescription,  are  binding  upon  ^very  substitute 
heir  succeeding  to  the  estate,  who  does  not  claim 
under  any  prior  and  preferablie  titles ;  and  that  contract 
and  investitures  form  a  tailzied  destination,  unchal- 
lengeaUe  in  every  question  inter  haredesp  and  binding 
npon  ewh  heir  as  lie  aucoeeds. — V.  This  contract  <$ 
marriage  of  1783,  and  the  subsequent  titles,  which  all 
bear  reference  to  the  original  HtXkW  dff  1708^  duly  re- 
corded, together  with  the  entail  itself,  are  in  every 


respeet  valid  ahd  effectual ;  and  there  is  no  ffround  in 
law  upon  which  the  pursuer  can  claim  a  right  to  hold 
this  estate  in  fee-simple,  or  to  alter  the  order  of  soo* 
cession* 

Lord  Corehouse  ordered  cases  to  the  First  Divi- 
sion ;  and»  after  a  hearing  in  presence,  their  Lordships 
requested  the  opinions  of  the  other  Judges  on  the 
following  questions : 

"  L  Whether,  by  the  form  and  constniction  of  tbe  investi- 
tures of  tbe  estate,  constituted  by  tbe  cbarter  of  resigTiatioo,  of 
date  tbe  26tb  July  1733,  the  restrictions  and  limitations  of  en- 
tail therein  expressed,  are  effectually  applied  to  the  heirs  to 
whom  tbe  estate  is  destined  by  that  deed,  and  the  marriage-con- 
tract on  which  it  proceeds,  and  for  tbe  protection  of  the  course 
and  order  of  succession  thereby  laid  down? — II.  And  separate- 
ly, Whether,  in  so  far  as  regards  the  lands  of  Upper  Craigie  and 
others,  of  which  a  Crown  charter  was  passed  in  1 75B»  upon  the 
resignation  of  Charles  Hope  Weir,  Esq.,  in  favour  of  himself 
in  liferent,  and  William  Hope  Weir,  his  son,  in  fee,  there  h  a 
valid  subsisting  entail,  wherebv  tbe  pursuer  is  effectually  prohi- 
bited from  altering  the  order  of  succession,  contracting  debt,  and 
selling  the  said  lands  of  Upper  Craigie  and  others  ?" 

The  following  opinion  was  returned  on  17th  No- 
vember 1832»  by  Lords  Glenlee,  Cringletie,  Meadow- 
bank,  Mackenzie,  Medwyn,  Corehouse,  Fullerton,  and 
Monoreiff: 

**  Tbe  summons  in  this  action  bears,  that  tbe  pursuer  is  en- 
titled to  have  it  found  and  declared,  *  that  he  now  holds,  or  may 
bold,  the  said  lands  and  estate  of  (Craigiehall  and  others,  subject 
to  no  fetters,  conditions,  or  restrictions  of  entail,  or  at  least  that 
be  holds  or  may  hold  the  said  lands  subject  to  no  valid  prubihi- 
tion  against  altering  tbe  order  of  succession  ;*  and,  therefore,  it 
concludes  for  a  decree  of  deelarafor  against  the  heirs  called  by 
the  destinations  of  tbe  ertate,  *  that  tbe  pursuer  does  bold,  or  is 
now  entitled  to  bold  the  said  lands  of  Craigiehall  and  others, 
(and)  subject  to  no  fetters,  conditions  or  limitations  whatever, 
at  least  subject  to  no  valid  prohibition  against  altering  tbe  order 
of  succession.  *  The  particular  question  which  is  raised  under 
this  conclusion  is.  Whether,  by  tbe  form  and  construction  of  the 
investitures  of  tbe  ef^tate  constituted  by  tbe  cbarter  of  resigns* 
tion,  of  date  Xhe26lh  July  1733,  the  restrictions  and  limitations 
of  entail  therein  expressed,  are  effectually  applied  to  the  heirs 
to  whom  the  estate  is  destined  by  that  dc«d,  and  the  maVriage- 
contract  on  which  it  proceeds,  and  for  the  protection  of  tbe 
course  and  order  of  succession  thereby  laid  down  ?  There  is  no 
donbt«  that  in  this  question  the  pursuer  is  entitled  to  a  strict 
construction.  For  though  this  is  a  declarator  tnt^  luertdet  only, 
the  question  relates  to  the  imposition  of  fetters  or  restraints 
upon  the  right  of  property ;  and  in  all  such  questions  a  striet  in«> 
terpretation  must  be  given.  We  understand  this  principle,  as 
established  by  the  authorities  and  dedded  cases,  to  mean,  not 
merely  that  without  direct  words  such  limitationa  cannot  be  im- 
posed from  presumed  or  implied  intenrion,  but  that,  even  where 
then;  are  words  within  the  aeed  having  a  certain  tendency  to  in- 
dicate tbe  intention  of  tbe  granter,  they  may,  under  the  strict 
construction  of  t)ie  law  of  entail,  fail  of  effect,  either  fnom  want 
of  technical  precision,  or  from  error  in  tbe  form  and  manner  ia 
which  they  are  introduced.  But  taking  tbis  principle  to  be  wi- 
dOubte^y  fixed,  we  bold  it  to  be  clear,  on  the  other  hand,  that 
T%e  necessary  dauses  of  limitation  may  be  imposed  on  tbe  heirs 
isalled  in  vanoos  forms.  There  are  certain  technical  words  ia 
general  use,  some  of  which  are  essential  in  tbe  clauses  themselves. 
But  there  is  no  fixed  rule  as  to  the  place  or  form  in  which  they 
miiy  stand  in  tbe  deed.  It  is  not  even  essential  in  the  first  eon- 
^dtution  of  an  entail,  that  the  cUitraes  shoufd  be  within  tbe  deed 
Itself;  t^odj^h,  under  the  Statute  1085,  it  is  necessary  to  mslte 
\t  effectual  sgainst  third  parties,  that  they  should  be  engrossed 
in  the  investitures  foRowing  on  it  For  it  has  been  repeatedly 
decided,  tbat  an  entail  may  be  eff'ectnally  made  by  reference — 
by  dedaring  that  the  lands  shall  be  taken  and  heM  under  all  tbe 
conditrons,  prohibitory,  Trritant,  and  resolutive,  expressed  in  an 
entail  of  other  lands  already  completed.    Don  r.  Don,  5th  Feb. 


su 


THE  SCOTTISH  JURIST. 


[March 


17 1  a.    liftwrie  v,  Spalding,  24tb  Jul3r  1 764.     In  tuieh  caies  it  is 
nece$8*rily  implied,  cbat  the  special  clauses  referred  to  cannot  be 
taken  iiiereuim,  applicable  as  tbey  are  to  other  lands,  and  perhaps 
to  a  different  serieN  of  heirs.      Tbe  words  of  restriction  in  the 
fint  deed  of  entail  must  be  taken  and  applied  by  the  force  of 
tbe  words  in  tbe  deed  referring  to  tbe  lands,  and  to  the  beira  ex« 
pressed  in  that  deed     There  are  other  eicamples  of  tbe  same 
principle,  where  all  the  clauses  are  within  the  same  deed ;  as  in 
the  entail  of  Roxburgh,  where  the  limiting  clauses  were  all  ap» 
plied  in  pnint  of  words  to  the  *  persons  before  designed,* '  above- 
written,'  S:c.  but  were  held,  by  means  of  other  general  words,  to 
be  effectually  impofied  in  regard  to  the  posterior  destination  in 
the  same  deed.    In  the  present  CHse,  the  question  appears  mainly, 
if  not  exclusively,  to  depend  on  the  charter  of  resignation  1733, 
and  the  seisin  following  on  it,  which  have  been  found  to  consti* 
tute  a  prescriptive  tide  in  favour  of  the  series  of  heirs  therein 
mentioned.     It  mtiy  perhaps  admit  of  some  doubt  and  difference 
of  opinion,  whether,  as  tbe  charter  proceeds  expressly  on  tbe 
procuratory  of  resignation  in  the  marriage^contract  which  im- 
mediately preceded  it,  it  may  not  be  competent  to  look  into  that 
contract  for  an  explanation  of  any  thing  which  msy  appear  to 
be  doubtful  in  the  charter  itself.     But,  as  the  pursuer  and  his 
predecessors  have  possesssed,  by  charter  and  seisin,  far  beyond 
the  years  of  prescription,  according  to  the  terms  of  the  investi- 
ture on  tbe  charter,  and  as  that  has  been  found  to  constitute  a 
prescriptive  title  against  him,  it  appears  to  be  the  safer  rule  of 
judgment,  to  consider  the  operation  of  tbe  restrictive  clauses 
exclusively  on  the  terms  of  the  charcer  itself.    It  seems,  however, 
to  be  very  clear,  that  if  the  pursuer  is  allowed  to  bold  by  tbe 
charter  exclusively,  be  must  take  it  as  it  is,  and  stand  by  it  ab- 
solutely and  consistently.     If  we  are  to  go  out  of  it  at  all,  the 
most  material  deed  referred  to  is  the  marriage-contract ;  and  if 
that  be  looked  into,  the  intention  at  least  is  perfectly  certain. 
But  if  all  explanation  by  means  of  the  contract  is  to  be  excluded* 
neither  can  the  old  entail  of  1708  be  considered  in  its  particular 
clauses,  to  the  effect  of  qualifying  or  affecting  the  operation  of 
the  limiting  clauses  in  this  charter.     In  the  cause  which  was 
decided  between  the  same  parties,  by  the  Lords  of  tbe  Second 
Division,  it  did  certainly  appear,  that  there  was  a  discrepancy  in 
legal  effect  between  the  destination  in  the  entail  1708,  and  the 
destination  in  the  marriage- con  tract  and  charter  1733.     And, 
notwithstanding  the  reference  from  the  one  to  the  other,  it  was 
held  that  the  charter  must  regulate  the  succession  ;  that  is,  that 
tbe  lands  were  effectually  resigned,  and  charter  and  seisin  given, 
in  favour  of  the  series  of  heirs  therein  specified.     In  the  present 
question,  it  does  not  appear  that  the  discrepancy  between  tbe 
two  destinations  is  material  or  competent  for  the  consideration 
of  tbe  Court     The  point  settled  is,  that  the  heirs  called  are  the 
beirs  expressed  in  the  dispositive  clause  of  the  charter.      And 
tbe  single  question  now  is,  whether  the  fetters  as  laid  down  in 
that  deed  are  effectually  applied  to  the  heirs  so  called,  and  to  tbe 
order  of  succession  so  appointed  ?   There  is  difficulty  in  this 
question,  arising  from  the  peculiar  structure  or  the  charter.     It 
has  not  been  framed  as  it  ought  to  have  been,  according  to  a 
correct  system  of  conveyancing.     The  dispositive  clause*  as  it 
stands  in  the  commencement  of  the  deed,  makes  no  mention  of 
conditions  or  limitations.     Tbe  grant  and  disposition  is  made  to 
Charles  Hope,  and  the  series  of  heirs  particularly  mentioned ; 
and  then  there  is  a  reference  to  the  entail  1708;  which  reference 
nay  either  relate  to  the  whole  destination  under  a  miatake  as  to 
the  effect  of  it,  or  only  to  the  heirs  who  come  after  the  special 
heirs  of  Charles  Hope  in  his  marriage  with  Catherine  Weir,  or 
in  anjr  subsequent  marriage — the  words  admitting  of  either  con« 
struction.     But,  however  it  be  taken,  it  is  settled  that  this  refer- 
ence  does  not  qualify  the  destination.      The  lands  are  then 
inserted  by  general  description.     The  framer  of  tbe  deed  has 
next  inserted  a  clause  of  Qva^uitUin.     There  seems  to  be  no 
doubt,  that  this  clause  extends   from  its  commencement  on 
page  83,  B  of  the  printed  deed  to  the  clause  of  Tenfndas 
page  89,  F.      For  the  evident  construction  of  Use  Latin  words 
in  the  clause  beginning  with  '  Cum  et  tub  onere/  at  89,  0, 
shows,  that  it  is  still  meant  to  be  descriptive  of  tbe  procuratory 
of  resignation  in  the  marriage-contract  and  the  resignation  made. 
This  clause  of  Qiucquidem  is  very  inaccurately  framed.     It  bears 
that  the  lauds  had  belonged  to  Countess  Henrietta,  and  that  they 


were  reeighed  in  virtue  of  the  procuratory  granted  by  her  in  the 
roarrii^e-contract,  specified  by  its  date,  *  in  favorem,*  &c.    Then 
follows  what  ought  to  have  been  an  exact  recitation  of  tbe  procu- 
ratory.    But  it  is  not  so ;  and  to  this  cause  we  attribute  all  the 
difficulty,  or  appearance  of  difficulty,  which  there  ia  in  tbe  case. 
It  dbee  not  insert  tbe  destination.  But  it  must  dearly  be  held,  in 
consonance  with  the  former  decision  of  the  Court,  that  the  words 
'  kvliquis  haeredibus  talis  ftiyira  menti^nat,*  and  tbe  words '  modo 
mpra  exjjretSt*  relate  to  and  take  in  the  destination,  as  given  in 
the  dispositive  clause,  notwithstanding  the  intervening  words  of 
reference  to  the  original  bond  of  tailzie.     The  narrative  of  tbe 
resignation  in  favour  of  those  heirs  is  followed  by  the  dame 
'  idque  omnimodo,*  &c.  under  the  burdens,  conditions,  &c.  &c. 
Here  there  is  a  plain  blunder  in  the  words  *  tujm»  tcripti*  but 
it  is  followed  by  the  reference  to  the  old  entail,  and  then  by  the 
videlicett    covering  all  the  clauses  of  limitation  as  specifically  In- 
serted.    It  seems  to  be  unnecessary  to  go  into  a  minute  analysis 
of  the  whole  clauses.     There  are  some  of  them,  in  which,  from 
the  awkward  manner  in  which  the  tentences  are  framed,  the 
purpose  of  the  parties,  in  so  far  as  it  may  be  legitimate  to  col- 
lect it  from  the  marriage-contract,  might  fail  of  effect     As  an 
example,  we  may  refer  to  tbe  provision  on  page  86.  C,  D,  for 
the  event  of  any  of  the  heirs  succeeding  to  the  honours  and  e^ 
tate  of  Hopetoun.     But  attending  to  the  conclusions  of  the 
present  action,  it  seems  not  to  be  at  all  neeessary  to  resolve 
every  particular  case  which  might  in  possibility  arise.     Tbe  oa* 
ter»l  point  is  to  consider,  whether  the  ordinary  clauses,  prohibi- 
tory, irritant,  and  resolutive,  are  applied  to  the  beira  in  whose 
favour  the  resignation  was  made,  and  tbe  charter  of  resignation 
granted,  and  for  the  protection  of  that  destination.  These  claoses 
begin  at  page  86,  E,  F,  &c. — '  Ac  etiam  providen.  et  dedaran., 
sicuti,'  &C.     Under  this  word  *  sieuti*  there  is  a  reference  to  tbe 
old  entail.     But  the  '  pnviden,  et  dectmtan,*  are  dearly  pan  of 
the  procuratory  of  resignation  narrated.     And  what  ia  provided 
and  declared  ?    *  Quod  non  licitum  aut  legitimum  erit  diet.  Ma. 
gistro  Carolo  Hope,  neque  ullis  hseredum  vel  membrorum  tallis 
supra  mentio not t  predict  talliam  et  ordinem  nteeexsionis  supra 
mentionat.  alterare,  innovare,'  &c.     It  is  certainly  unfortunate 
that  the  writer  of  the  deed  should  have  here  and  in  other  places 
curtailed  the  most  important  words,  so  as  to  leave  the  graoK 
matical  case  of  the  participle  tupramemionat,  under  a  possibi- 
lity of  doubt.    But  we. think  it  sufficiently  clear,  upon  the  whole 
words,  that  the  heirs,  and  tbe  order  of  succession  here  referred 
to,  are  the  heirs  and  the  order  of  succession  before  mentioned  in 
this  deed.     There  are  no  other  bdrs  before  mentioned,  eitlier  in 
this  charter,  or  in  tbe  first  part  of  the  procurstory,  if  that  could 
be  referred  to.     The  destination  to  them  is  the  only  order 
of  succession  to  which  the  words  could  be  applied.     And  it  may 
be  observed,  that,  in  the  clause  of  exception  and  reservation  at 
page  87,  G,  where  similar  words,  with  the  same  abbreviation, 
are  used,  the  heirs  and  members  of  tailzie  'supra  mentionat*  are 
so  put  in  opposition  to  the  provisions  of  tbe  original  entail,  that 
the  typra  mentionat.  must  relate  to  the  heirs  of  tail»e  above 
mentioned,  and  cannot  relate  to  the  entail  1708.     The  prohibi- 
tory clause,  therefore,  appears  to  be  sufficient ;  and  it  is  not  said 
that  it  does  not  contain  all  the  necessary  words.     A  question 
has  been  raised  on  the  resolutive  clause.     There  is  perhaps  some 
difficulty  in  the  construction  of  the  words  and  senteocea.     Bat 
we  think  that  the  words  *  providen*  et  dedaran.*  oovcr  all  these 
clauses.     The  *  sicutV  reaches  them  also,  adopting  th^^lauaes  of 
the  old  entail,  but  applying  them  to  tbe  heirs  of  the  cnarter  it* 
self.     And  the  words  *  et  per  diet  talliam,*  Sec.  in  page  87,  B, 
might  perhaps  be  considered  as  a  continuation  of  that  part  of  the 
sentence  which  forms  the  irritant  clause,  beginning  at  87,  A,  *  et 
ft(  diet  Magister  Carolus  Hope,*  Sic.  shall  do  in  the  oootrary, 
their  whole  acts  shall  be  noil  and  void, '  and  by  tbe  eaid  tailxic  it 
is  dedaned,  that  the  person  so  contravening,*  Sic     But  supposing 
this  not  to  be  the  right  construction,  then  the  clauses  would  run 
thus — *  Providing  and  declaring,*  as  it  is  provided  and  declared  by 
the  original  entail,  that  it  shall  not  be  lawful,  Src. ;  and  if  any  of  the 
heirs  shall  do  in  the  contrary,  their  acts  shall  be  void ;  and  as  it  is 
declared  by  the  said  taiisie,  that  the  peraon  so  eontiwvaniagaball  for- 
fdt,  Sns.  The  powers  reserved  are  dearly  reserved  to  the  bdrs  of 
ihe  charter, p.  88,  A,  B ;  and  then,  at  89,  D,  the  conclusion  of  the 
quoQuidem  pears*^'  Under  the  burden  oi  which  (There  is  a  mis- 
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take  in  the  word  <:t(7tf«qiiidein ;  but  it  lit  of  po  consfquenee,)  rener" 
vationa,  &c;  tbe  resignation  was  made  in  favour  of  Cbarlet 
Hope*  atiorumt/Ht  ^kareduin  supra  menUoffat,,*  where  this  last 
word  must  necessarily  be  a  genitive,  and  refer  to  the  heirs  as  he- 
fore  mentioned ;  and»  of  course,  according  to  tbe  previous  de- 
ciHon,  not  qualified  by  the  reference  to  the  old  entsil  which 
follows.  The  Queequvlem  clause  hcinjor  finished,  tbe  clause  of 
TenemduM  ia  then  brought  in 4  and  this  nndoulitedly  is  very  dear 
and  preeise.  Tbe  lands  are  to  be  held  by  Charles  Hope,  and 
the  heirs  of  tailzie  substituted  to  him  *  motto  supra  script.,  cum  et 
sub  omnibus  provisionibus  conditionibus  reservationibus,  oneri- 
bus  et  clausulis  irritantihus  particufarifer  supra  erpresi,*  without 
any  reference  to  the  old  entail.  And  finally,  the  precept  of 
seisin  refers  to  the  conditions  in  similar  absolute  terms.  On  a 
review  of  the  clauses  of  this  charter,  we  are  of  opinion,  that, 
tbouf^h  It  is  in  various  respects  inaccurately  frumed,  it  is  on  tbe 
whole  effectual  to  oblige  the  heirs  succeeding  in  virtue  of  it,  to 
bold  the  estate  under  the  conditions  of  entail  particularly  recited 
in  tbe  ^uaqitidem  clause,  and  to  prevent  them  from  altering  the 
order  of  succession  laid  down  in  the  dispositive  clause,  and  from 
holding  tbe  estate  in  other  respects  free  from  the  fetters  against 
selling  the  estate  or  contracting  debts  to  affect  it.  We  can  ima* 
gine  particular  cases  to  arise  out  of  this  entail  which  would  be 
attended  with  greater  difficulty.  But  in  order  to  meet  the  con- 
dttsions  of  the  present  action,  it  does  appear  to  us  to  be  necea* 
sary  to  antidpate  the  opinion  which  might  be  formed  on  any 
such  particular  cases.  The  restraining  clauses  are  not  in  this 
case  engrossed  in  the  dispositive  clause.  But,  as  a  charter  of  re* 
signation  is  not  an  original  writ,  but  the  act  of  the  superior* 
upon  the  resignation  of  the  vassal,  we  are  of  opinion,  that,  in  a 
title-deed  of  this  nature,  it  is  sufficient  to  render  the  clauses 
effectual,  that  they  are  clearly  laid  down  in  the  recitation  of  the 
terms  on  which  the  resignation  was  made,  and  referred  to  in  the 
clause  of  holding  and  in  the  precept  of  sd^in.  On  the  whole, 
in  answer  to  the  first  question  proposed  to  us.  we  are  of  opinion, 
that,  under  the  circumstances  8tHted  on  the  record,  there  is  a  valid 
subsisting  entail  of  the  estate  of  Craigiehall,  whereby  the  pur- 
suer of  the  present  action.  Mr  Hope  Vere,  is  effectually  prohibit- 
fd  from  altering  the  order  of  succession,  contracting  debt,  and 
selling  tbe  said  estate.  We  do  not  understand,  that  our  opinion 
is  now  required  on  the  second  question  originally  submitted  to 
us.  relative  to  the  special  case  of  tbe  lands  of  Upper  Craigie  and 
others." 

The  poraoer  having  given  in  a  minute,  craving  the 
Court  to  remit  to  the  consulted  Judges,  for  their  opi- 
nion on  the  9econd  question,  their  Lordships^  on  Ist 
Decemher  1832,  pronounced  this  interlocutor: 

*'  Having  advised  tbe  opinions  of  the  consulted  Judges  in 
.this  cause,  and  heard  counsel,  and  having  considered  tbe  mi- 
nute and  answer  now  given  in  for  the  parties,  They,  of  new, 
remit  to  the  Lords  of  the  Second  Division,  and  permanent 
L.ords  Ordinary,  in  terms  of  their  former  remit  of  26th  Febru- 
sry  18^1,  and  request  their  Lordships*  opinions, either  collectively 
or  individually,  upon  the  seeond  question  formerly  remitted  to 
xhero." 

The  cohsulted  Judges  returned  this  additional  opi- 
nion on  27th  Fehniary  1633  : 

**  We  wMerstnnd  it  to  be  the  desire  of  the  parties,  expressed 
in  the  minutes,  that  we  should  make  some  answer  to  the  aeoond 
question  which  waa  proposed  for  our  opinion  by  the  Lords  c£ 
tbe  First  Division,  iu  order  that  the  caiue  mav  be  exhausted  in 
this  Court,  so  far  as  it  can  be  now  exhausted.  That  question 
]}>.  Whether,  in  the  particular  situation  of  the  lands  of  Upper 
Craigie,  in  respect  of  the  Crown  charter  in  1758.  as  described 
iu  the  quostion',  there  is  a  valid  and  subsisting  entail  as  to  these 
Isods,  by  which  the  pursuer  is  effectually  prohibited  from  alter- 
ing the  Older  pf  successioii,  oontracting  debt,  or  seljlng  the  lands  ? 
^  e  are  of  opinion,  that  it  is  impossible  to  j^ve  any  satisfactory 
judgment  on  that  question  in  the  present  action,  until  some  further 
proceeding  shall  have  been  taken  by  the  pursuer,  or  by  one  of 
the  parties,  for  finally  disposing  of  the  previous  action,  referred 
to  in  the  record,  %v}iich,  in  so  far  as  it  related  to  these  lands  of 
Upper  Craigie,  iu  autl  in  dependence  in  tbe  Sccoud  Division  of 


tbe  Court.  By  the  summons  in  that  action,  tbe  pursuer  con- 
cluded to  have  it  found,  that  be  wss  eutided  to  possess  the  landa 
comprehended  in  it  by  the  title  of  the  old  entail  of  1708,  under 
all  the  conditions  and  limitations  of  that  deed.  But  when  tbe 
Court  decided  the  question  which  was  there  raised,  in  regard  to 
the  other  lands,  they  remitted  *  to  the  Lord  Ordinary  to  hear 
counsel  for  the  parties  further  on  the  eff«*ct  of  the  eonveyance 
by  Charles  Hope  Vere,  the  pursuer's  fiitber,  dated  tbe  llth 
February  1758,  and  titles  following  thereon,* — '  and  to  do  thereii\ 
as  his  Lordship  shall  see  just.*  The  titles  thus  referred  to  are 
those  which  apply  to  the  lands  of  Upper  Craigie.  But  we  do 
not  find  that  any  further  discussion  has  taken  place  under  the 
remit ;  and  the  action  is  sfill  in  Court,  but  before  the  Seoond 
Division.  Attending  therefore,  to  the  nature  of  the  condusions 
in  the  present  action,  compared  with  those  in  the  former,  and  to 
the  grounds  of  argument  employed  iu  support  of  them,  it  seems 
to  us  to  be  altogether  impossible  to  give  any  judgment  on  the 
question  now  submitted  to  us,  until  it  be  firs^t  determined  in  the 
previous  depending  action,  whether  the  pursuer  must  be  held  to 
have  possessed  these  lands  of  Upper  Craigie  by  the  title  of  tbe 
old  entail,  or  by  wfast  other  title  he  has  possessed  them ;  or,  at  least, 
until  that  other  action  sluill  have  been  in  »ome  manner  disposed 
of  in  its  application  to  theUudsin  question.*' 

At  advising,  their  Lordships  concurred  in  the  opi- 
nions of  the  consulted  Judges.  Expenses  were  de* 
manded,  in  respect  that  the  defenders  were  compelled 
to  appear,  for  if  they  had  staid  away,  the  entail  might 
have  gone  by  the  hoard,  and  any  advantage  whidi  could 
have  accrued  would  have  been  in  favour  of  the  pur* 
8uer. 

Lord  Baiiimy,-^ln  such  a  case,  expenses  were  not  given  as 
/Mnui  against  the  pursuer,  who  was  right  (for  his  family's  sake)  in 
trying  the  question,  that  bis  children  might  not  be  molested.  En- 
tailers should  make  their  deeds  clear,  and  prevent  such  questions 
arising.     The  whole  estate  should  bear  the  expenses. 

Lord  Gillies. — The  action  was  properly  brought.  But  the 
defenders  bad  litigated  for  the  protection  of  posterity,  and  pro- 
perly, too.  for  they  bad  been  successful.  It  was  equitable  and 
just  that  they  should  get  their  expenses.  He  wished  the  expenses 
could  have  been  laid  on  tbe  entailed  estate. 

Z^rd  Craigie  concurred.  ' 

The  Court  then  pronounced  this  interlocutor : —     - 

'*  Sustain  the  defences  and  assoilsie  the  defenders,  so  far  as  re- 
spects all  the  lands  and  estate  mentioned  in  the  summons  of  de^ 
clarator,  except  the  lands  of  Upper  Craigie,  and  lands  of  Slan- 
danstuin,  with  the  teinds,  contained  in  the  chnrter  23d  February 
1 758,  and  decern  ;  and  as  to  the  lands  and  teinds  in  tbe  said 
charter  1758,  they  reserve  the  consideration  of  the  entail  of 
these,  until  the  issue  of  the  action  of  declarator  and  reduction* 
still  in  dependence  in  the  Second  Division  of  the  Court :  Find 
the  pursuer  liable  in  expenses,  appoint  an  account,*'  &c» 

Punuer'a  Authorities.— Ersk.  I  If.  B,  seo.  29.  Stair,  IV. 
18,  sec  67.  Bank.  I.  p.  587-8.  Campbell  v.  Wightman,  17th 
June  1746 ;  M.  15.505.  Stewart  v.  Earl  of  Fife,  aOth  Febru- 
arv  1827 ;  Fac.  Coll. 

Defenders*  Authorities. — James  Joseph  Hope  Vere  v.  Heirs 
of  Entail  of  Craigiehall,  12th  February  ]h28;  Fac.  Coll.  Dallas's 
Styles,  Part  IL  p.  600-614.  Don  v.  Don,  5th  February  1713. 
Lawrie  v.  Spalding,  24th  July  1764. 

First  Division. — Lord  Ordinary,  Corehouse. — Jet.  Lord 
Advocate  (Jeffrey),  J.  A.  Murrey,  Rutherfurd  &  Moir. — Alt, 
Skene  &  P.  Robertson. — Oeorge  Dunlop.  W.S.,  and  James 
Hope,  W.S.,  Agents.— Sir  R.  Dundas,  Clerk.— [J.  r.  H.] 

5lh  March  1833. 

No.  254.— John  Dbmpster,  &c.  Pursuers,  r.  Wal- 
lace, HuKTBR  Se  Company,  Defenders. 

Trial — Postponement  of— Material  Witness— Expenses— -fcfl*t' 
having  been  put  down  for  trial,  and  the  defender  having  moved  for 
postponetnentf  in  respect,  inter  alia,  Mai  a  material  witnetSi  whnse 
depi/sition  wa*  l*fing  in  rctcntis,  would  be  in  thii  country  in  a 
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gkart  timef-'tke  Court  granted  it,  on  paymerU  of  suck  etpenteo 
tkeretty  occatiatied  m  should  not  bt  avaiiabU  ai  the  triaU 

The  issues  in  this  case  were,  in  snbstance: — I. 
Whether  the  pursuers,  or  a  person  acting  for  thero, 
delivered  a  vessel,  called  the  Iris,  to  the  defendersy 
who  were  owing  the  price,  or  part  thereof? — II»  Whe- 
ther  the  pursuers  made  certain  furnishings  for  the  use 
of  said  vessel,  for  which  the  defenders  were  indebted  ? 
and,  III.  Whether  the  pursuers  drew  certain  bills  on 
the  defenders,  to  account  of  the  balance  of  the  price 
of  said  vessel  and  cargo ;  and  whether  the  defenders 
wrongfully  refused  to  accept  the  same,  to  the  loss, 
damage,  and  injury  of  the  pursuers  ?  The  case  was  put 
down  for  trial  at  the  spring  sitting^, — when  the  de* 
fenders,  on  5th  March,  moved  that  the  case  be  put  off 
till  the  summer  sittings,  on  account  of  the  absence  of 
a  material  witness  on  the  part  of  the  defenders,  and  in 
respect  the  vessel  in  question,  called  the  Iris,  was  then 
oil  a  voyage.  Objected — The  vessel  is  in  the  de- 
fenders' own  possession,  and  they  knew  when  she  was 
to  sail ;  and  besides,  they  have  the  evidence  of  the  ma- 
terial witness,  Franks,  the  master  of  the  ship,  lying  in 
retentis,  so  that  there  can  be  no  disadvantage  in  going 
on  with  the  trial.  Answered — One  of  the  inspectors  of 
the  vessel  is  dead  since  the  inspection,  and  it  is  material 
to  have  the  evidence  of  the  master,  who  will  be  home 
with  the  ship  in  a  month,  because  the  defence  is,  that 
the  vessel  is  not  built  according  to  the  instructions 
furnished. 

Lorti  Prendent  said,  that  the  Court  never  receivecl  tbe  writ- 
ten deposition  of  a  witness,  who  was  expected  home  in  a  short 
time.     It  was  not  the  best  evidence. 

The  Court  granted  the  motion,  on  payment  to  the 
pursuers  of  such  part  of  the  expenses,  as  may  be  oc- 
casioned by  the  postponement  of  the  trial,  and  shall 
not  be  available  at  the  trial. 

First  Division. — Act,  Skene  and  Monteith. — jflt.  Dean  of 
Faculty  (Hope),  Pyper. — Mowbray  &  Howden,  W.S..  and 
MBcaiiUan&  Grant.  W.S.,  Agenu Jury  Clerk.— L«^.  IT.  H.\ 

COURT  OF  JUSTICIARY. 

25lh  Februarj/  1833. 

No.  255.^ — John  M'Neil,  Suspender^  v. PnocvfLATOR* 
Fiscal  yor  City  or  Gdinburgh,  Respondent, 

Licensing  Act,  0  Geo.  IV.  chap.  58,  sec.  19 — Sabbatfa-Break- 
ing — Process — Competency — J  party  hanng  a  license  «»•> 
Her  9  Geo,  IV,  e,  58,  to  retail  spirits,  ^c,  except  dvring 
divine  service  on  fiundayt^  ^c  •^Held^  thai  he  was  not  amenabfot 
at  common  law,  to  the  Jurisdiction  of  the  Magistrates,  for  having 
sold  spiritt  between  six  and  nine  of  a  Sunday  evening. 

The  Procurator-Fiscal  for  the  city  presented  a  petition 
on  11th  November  1831,  to  the  Magistrates,  complain- 
ing that  the  suspender,  a  ffrocer  and  spirit  dealer,  had 
been  guilty  "  of  profanity,  oy  Sabbath -breaking,"  in  re« 
spectthat,  on  Sunday,  16th  October  183 1,  he  kept  hit 
anop  open  between  six  and  nine  o'clock  in  the  evening, 
and  retailed  spirits  therein.  Objections  were  lodged  to 
the  complaint,  on  the  ground  that  the  suspender  carried 
on  business  as  a  spirit  dealer  under  the  Act,  9  Geo.  IV., 
c.  58,  and  in  virtue  of  a  certificate  issued  to  him  under 
aaid  Act  by  the  Magistrates,  and  that  the  certificate 
imposed  no  restraint  as  to  selling  spirits  at  any  time, 
except  ^*  during  the  hours  of  divine  service  on  Sundays, 


or  other  days  set  apart  for  public  worship,  by  lawful 
authority."  After  a  variety  of  procedure,  tbe  Magis- 
trates found  the  complaint  relevant,  and  on  the  sus- 
pender's  confession,  fined  him  in  I Os.,  under  pain  of 
imprisonment  for  48  hours.  M'Neii  suspended,  on 
the  grounds,  inter  alia — f.  That  he  held  his  licence 
under  the  Statute  9  Geo.  1 V.  c  58,  sec  12. — II.  The 
Statute  had  prescribed  the  penalties,  and  not  left  them 
to  be  found  by  the  Magistrates,  who  had  therefore 
travelled  out  of  their  jurisdiction.  Answered — The 
olFence  of  Sabbath-breaking,  by  retailing  spirits,  i« 
cognisable  at  common  law. 

The  Court  pronounced  this  interlocutor : — 

"  Having  beard  counsel  for  the  parties,  In  respect  it  is  not 
maintained  that  tbe  suspender,  on  the  occasion,  and  during  the 
hours  stated  in  the  complidnt,  retailed  spirits  or  other  liquors 
contrary  to  his  license  as  a  licensed  victualler,  alehouse-keeper, 
or  inn-keeper,  Suspend  the  sentence  of  the  Inferior  Court  eom- 
plained  of,  and  decern." 

jict,  Oeo,  Smytbe;  Ro.  L.  Dymock,  Procurmtor-Ftmail.— 
jftt.  D.  M'Neill.— David  Mitchell,  Solicitor,  Agent.— Ju^ti- 
ciary  Clerk.— [/.  fF,  ff.] 

25lh  Febrttary  1833. 

No.  256. — Jamks  M'Neill,  Advocator,  v.  Procura- 
TOR-Fia»CAL  FOR  EDINBURGH  PoLiCE,  Respondents. 

Process-  Competenry—  A  d vocation-.  Sabbath. Breaking — 2  Wil- 
liam IV.  c.  87  — The  Procnralor-Fiscnl  of  the  Edinburgh  Police 
obiaincft,  under  the  recent  Statute^  conviclionM  against  ihradvoco' 
tor,  for  enierlaining  riotous  company  in  his  premises  on  Sunday  ; 
and  he  haeifig  paid  his  Jiues  in  the  Inferior  Court,  before  leav- 
ing the  Bar ,-  anrl  having  thereafter  brought  an  advocation  of  said 

.  judgments  befire  the  Court  of  Justiciary,— tke  Court  dismissed 
the  Sit  we. 

The  respondent,  as  Procurator-Fiscal  of  the  Edin- 
burgh Police,  in  July  and  August  1832,  preferred  com- 
plaints  to  the  Police  Court  againnt  the  advocator,  for 
permitting  visitors,  and  disorderly  conduct,  within  his 
premises  on  the  Lord's  day,  and  improperly  selling 
spirits  therein*  These  complaints  were  laid  on  tbe 
recent  Police  Statute,  2  William  IV.  c.  87.  On  the 
25th  July  1832,  the  sitting  Judge,  after  examining 
witnesses,  found  the  first  complaint  proved ;  ordained 
the  advocator  to  find  caution  *'  for  12  months  for  his 
good  behaviour,  under  the  penalty  of  £lO,  which  sen- 
tence he  obtempered  in  Court."  On  tlie  8th  August, 
a  similar  charge  was  preferred  against  the  advocator. 
He  was  then  found  guilty,  and  fined  £5,  which  he 
paid,  and  then  left  the  Court.  M*Neill  advocated  to 
the  Court  of  Justiciary ;  and  Lord  Mackemie,  on  13th 
August  1 832,  ordered  answers,  in  which  it  was  main- 
tained, in  limine^^l.  That  the  sentences  having  been 
obtempered,  advocation  was  incompetent,  and  that  sus- 
pension or  reduction  were  the  only  modes  in  which 
the  same  could  be  reviewed. — IL  On  the  merits,  that 
the  advocator  had,  on  competent  evidence,  been  justly 
convicted  of  entertaining  within  his  premises  riotous 
persons  on  Sunday.  Answered— L  The  payment  of 
the  fine  to  the  Clerk  of  Police  was  merely  in  consig- 
nation.— 1 L  The  complaints  were  brought  to  try  the 
general  question.  The  Court  dismissed  the  advoca- 
tion. 

Mt,  D.  M'NeHl — jIU,  Thomas  Mai tiand.— David  Mitrhe1I» 
Solicitor,  and  Mackenzie  &  Macfarlane,  W.S.,  Agents.— 
Justiciary  Clerk.— I.J.  W,  II.] 
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4ih  March  18S8. 
No.  257. — The  King  v.  Fblix  Higoins  Jr  Othcii9« 

Pnor>-^ritnesJi—Re]ationtbip>- Separation  of  Trials/.  Ob- 
tentedt  T^oi  under  one  imdietmeni  oftmhut  m  numhtr  tif  fandb% 
the  wife  of  one  ^ikem  it  not  atimUtihie  ««  a  mineu  in  tienift^ 
tion/or  ike^heru — //•  Tke  C0urt%  on  a  mo^n  hif  the  pnneih  <f- 
parafed  the  trinl  of  the  husband  of  die  proposed  ercuipatorjf  wit* 
neis  from  that  of  the  othert,Jor  whom  the  wnt  admitted  a  witnest 
withotu  obfection. 

The  panels,  foar  iti  number,  were  indicted  for  an 
ap^^ravated  asuault,  alleged  to  have  been  committed 
on  Jamoa  M*Lu«ky,  to  the  effuition  of  blood  and 
dani^er  of  life.  When  the  diet  was  called — Anderson, 
fur  the  panels,  stated,  that  Mrs  M'Manus,  the  wife  of 
one  of  them,  was  a  material  witness  for  the  defence, 
and  that  unless  the  Crown  agreed  to  waive  all  objec- 
tion to  her  admissibility,  he  would  move  the  Court  to 
separate  the  trial  of  M'4Manus  from  that  of  the  other 
three  prisoners.  Solicitor- General  stated,  that  if  Mrs 
M'Manus  was  inadmissible  as  a  witness,  it  was  not  in 
Lirt  power  to  allow  her  to  be  examined. 

The  Court  expressed  an  opinion,  that  Mrs  M'Manns 
wonid  be  an  incompetent  witness  for  the  panels,  in 
respect  her  husband  was  included  in  the  same  indict- 
ment. 

Anderson  then  moved,  that  the  trial  of  M'Manus 
should  be  separated  from  that  of  the  other  three  panels. 
The  Court  granted  the  motion.  The  triil  then  pro- 
ceeded againaft  the  three  panels;  for  whom  Mrs  Mac- 
Manns  was  admitted  a  witnest,  without  objection,  and 
a  verdict  of  not  proven  was  returned. 

For  Crown,  Solicitor- General  ( Cockburn) ;  D.  Cleghom, 
W.S.,  Agent.— -For  Panels,  J.  Anderson  ;  James  GemweU, 
S.S.C.,  Agent.— Justiciary  Cierlc^L^^.xr.i/:] 

HOUSE  OF  LORDS. 

f Speeches  taken  from  Mr  Gwrnetft  Shori'Hand  Note**) 

bth  March  18S3. 

No.  258w — North  British  Insurance  Company, 
Appellantty  v.  John  Barker,  Respondent, 

Insurance — Loan — Pactam  IllicituRi — A  Life  Imuranee  Com- 
pony  having  lent  a  turn,  on  condition  that  the  debtor  should  in* 
sure  hit  life  with  their  office  to  the  amount  of  the  debit  and  as- 
sign to  thent  the  poHcy  of  inturaneei  and  having  taken  Hie 
debtor  and  his  cautioner  bound  to  pay  the  prineiftat  and  interest, 
end  premiums  ofinturonee ;  and  havitig,  after  the  debtor's  death, 
charged  the  cautioner  to  pay  the  sum  lent*  on  the  attegsUion  that 
tha  policy  had  been  allowed  to  faU  by  non-payment  of  the  ;»rcw 
miums  ;  and  the  cautioner  having  maintained  that  the  vutnager 
of  the  Company  had  accepted  from  the  debtor  a  bill  for  the  pre'" 
mill mjv  and  agreed  lo  renew  the  policy t — and  that,  at  aU  events, 
the  Compeuty  were  bound  to  have  kept  up  the  policy  for  the  eau- 
tioner*t  benefU,-'^-ar  otherwise,  that  the  tratttaclion  was  usurious 
and  iU^al —  Tke  Court  stttpended  the  charge ;  and  an  appeed 
having  been  preteiUed^^Case  remitted,  witk  directions  to  send  it 
to  a  jury. 

In  ISZSp  the  appellants  lent  to  Mr  James  Lyon» 
writer  in  Bdinburgh,  £2500,  for  which  Mr  Lyon 
agreed — 1.  To  obtain  the  security  of  the  respondent* 
IS  a  oo-obligant,  for  the  money ;  2.  To  open  a  poliey 
of  insanuivse  on  his  own  life  wtth  the  appellants,  to  th« 
extent  of  £2500;  and,  3.  To  assign  his  right  to  the 
reremion  of  the  succession  of  a  Mr  Ferguson,  lately 
deceased.  Accordingly,  Mr  Lyon  and  the  respondent 
granted  bopd  to  the  appellants  for  the  above  sum,  and 


in  larther  security  of  the  loan,  Mr  Lyon  assigned  to 
the  appellants  his  reversionary  interest  in  Mr  Fergu- 
son's estate^  and  likewise  the  policy  of  insurance  whush 
had  been  effected  with  the  appellants,  which  Mr  Lyoii 
and  the  respondent  engaged  to  preserve  in  snbsistencei 
and  to  pay  the  annual  premium  thereon  of  £73, 0. 5*  By 
the  policy  it  was  declared,  that  the  same  should  expire 
and  become  void,  if  the  premium  was  not  paid  within 
twenty*one  days  from  the  4th  May,  yearly.  The 
premiums  not  being  regularly  paid,  the  policy  was 
allowed  to  expire.  It  was  alleged,  however,  that  Mr 
Lyon,  before  his  death,  which  happened  on  25th  Sep* 
tember  1827,  had  arranged  for  a  renewal  of  the  po* 
licy,  and  left  with  Mr  Brash,  the  manager  for  the 
appellants,  a  bill  for£l40,  in  payment  of  the  premiums. 
The  appellanta  denied  any  such  arrangement,  and  aver* 
red  that  the  bill  was  left  with  Mr  Brash,  without 
their  knowledge,  but  that  he  made  no  agreement 
with  Mr  Lyon,  who  had  himself  subsequently  uplifted 
the  money  from  the  acceptor,  on  ao  obligation  to  de- 
liver the  bill,  which,  however,  he  never  performed, 
and  bad  spent  the  amount  before  his  death*  In  these 
eircomstances,  the  respondent  was  charged  to  make 
payment  of  the  sum  in  the  bond.  He  suspended,  and 
stated  various  pleas,  to  the  effect  that  the  chargers« 
considering  the  anomalous  nature  of  the  contract,  were 
bound  to  have  preserved  the  policy  of  insurance  in 
force,  or,  at  all  events,  to  relieve  the  suspender  to 
that  amount ; — that  the  policy  was  at  all  events  re- 
newed by  the  arrangement  entered  into  with  Mr 
Lyon  i  and  tliat,  if  the  stipuUtion  that  the  suspender 
should  pay  the  annual  premium,  in  addition  to  the 
legal  interest,  did  not  impose  any  oorresponding  obli- 
gation on  the  chargers,  the  contract  was  usurious  and 
illegal.  The  Lord  Ordinary  (Corehouse)  made  avis- 
andum  on  cases  to  the  Court.  And  the  Court,  before 
answer,  ordained  the  chargers  to  condescend  on  the 
practice  in  England  as  well  as  in  Scotland,  as  to  Urans^ 
actions  of  this  nature.  A  condescendence  and  answers 
having  been  lodged,  the  Court,  on  again  advising  the 
cause,  sustained  the  reasons  of  suspension,  and  found 
expenses  due.* 

The  Insurance  Company  then  appealed,  pleading-^ 
I.  The  respondent,  Mr  Barker,  by  becoming  a  party 
to  the  bond  charged  upon,  inourred  a  valid  and  effectual 
obligation  to  pay  the  debt  now  in  dinipttte  to  the  ap- 
pellants. The  respondent  accordingly  does  not  seem 
seriously  to  dispute,  that  tluit  obligation,  when  it  was 
originally  undertaken,  was  valid  and  binding  upon 
him ;  for  although,  at  one  time,  be  seemed  disposed 
to  maintain  that  ih^  bond  was  tainted  with  usnry,  ha 
knew  well  that  such  a  plea  was  quite  untenable,  aa 
not  one  farthing  beyond  the  legnl  rate  of  interest  was 
stipulated  in  tlie  bond,  or  was  either  received  or  claim- 
ed by  the  appellants ;  and  the  respondent,  accordingly, 
explained  in  the  Coort  below,  that  he  did  not  persist 
in  maintaining  that  plea  as  a  substantive  ground  of 
suspension,  but  merely  attempted  to  illustrate  his  ar- 
gument upon  other  pleas,  by  alludiiig  to  the  usnry 
laws.  I'here  is  therefore  no  dispute  here,  that  the 
bond  charged  upon  was  at  one  lime  binding  upon  the 


*  For  ft  fuH  Statement  of  the  Facts  sod  Pleas,  tee  Jurist. 
Vol.  III.,  page*  4'iO  and  567.  ^ 
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respondent ;  and  that,  if  the  charge  now  complained 
of  had  been  served  npon  him,  dorinr  Mr  Lyon's  life^ 
time,  he  must  have  implemented  it,  and  could  not 
have  challenged  it  upon  any  of  the  grounds  of  sas^ 
pension  now  urged  by  him.     This  point  being  eata- 
blished,  and  admitted,  nothing  more  is,  in  the  first 
instance,  incumbent  npon  the  appellants.  In  order  td 
support  their  charge ;  and  in  this  argument  the  onus 
probandi  rests  entirely  upon  the  respondent—*! I.  The 
respondent  has  not  shown,  and  cannot  show,  that  fait 
iibligation  has  been  extinguished  by  performance  or 
otherwise.     The  debt,  confessedly,  never  was  paid  by 
Lyon  himself,  or  his  representatives.     It  never  was 
paid  by  the  respondent.     And  it  never  was  paid  out 
of  Ferguson's  funds.     And  with  regard  to  the  fourth 
article  of  the  security,  namely,  the  policy  of  insurance 
upon  Mr  Lyon^s  life*,  not  only  has  it  failed  as  a  source 
of  payment  to  the  appellants,  but  it  was  utterly  ex- 
tinct before   Lyon's  death, — he  and   the  suepender 
having,  in  direct  contravention  of  their  obligation  to 
preserve  it  from  being  lost  during  the  subsistence  of 
the  loan,  failed  to  preserve  it  in  subsistence  for  more 
than  two  years.     First  of  all,  they  failed  to  renew  it 
for  a  third  year,  although  they  knew  it  was  so  consti- 
tuted as  to  be  an  annua)  insurance,  whirh,  ipm  Jaeto^ 
expired  by  the  lapse  of  each  year,  unless  such  a  re- 
newal  of  it  was  effected  in  the  manner  i>reseribed  in 
the  policy  itself.    And  next,  they  culpably  fniled  to 
obtain,  or  even  to  apply  for,  a  revival  of  the  expired 
policy,  within  the  only  period  when  the  directors  of 
the  Insurance  Office  were  empowered,  upon  certain 
conditions,  to  grant  a  revival  of  it. — III.  The  respon- 
dent's  attempt  to  »how,  that  the  appellants  granted 
in  his  favour  another  policy  of  insurance  npon  the 
life  of  Mr  Lyon,  besides  the  policy  which  has  lapsed 
in  the  manner  already  mentioned,  and  that  this  other 
alleged  policy  was  granted  unconditionally,  and  re- 
mained in  subsistence  at  Mr  Lyon's  death,  is  ntterly 
g^ronndiess.     All  the  respondent's  allegations  in  sup- 
port of  that  attempt  are  mere  fictions,  which  never 
existed,  except  in  his  own  imagination ;  and  all  his 
arguments,  founded  upon  these  fictions,  are  ntterly 
baseless.    The  plea  is  really  too  absurd  and  extrnva^ 
gant  to  admit  of  being  gravely  discussed  in  a  court 
of  law.     The  respondent,  when  called  upon  to  show 
how  this  other  and  unconditional  pretenoed  policy  of 
insurance  was  entered  into  between  him  and  the  ap- 
pellants, says  it  was  contained  in  that  clause  of  his 
bond  by  which  he,  with  Lyon,  engaged  to  preserve 
the  policy,  No.  26,  &c  which  is  now  lapsed,  from 
being  lost  during  the  sukisistence  of  the  loan.    But  on 
examining  that  clause,  nothing  of  the  kind  appears. 
It  contains  nothing  but  a  common  obligation  by  a  bor- 
rower of  money  and  a  cautioner,  to  warrant  the  effi- 
cacjr  and  subsistence  of  one  of  the  articles  of  security 
which  had  been  assigned  to  the  lender ;  and  there  is 
not  the  slightest  trace,  or  indication,  of  any  intention 
to  constitute  another,  and  entirely  different^  contract 
of  insurance  between  the  lenders  and  the  cautioner. 
— IV.  The  respondent's  other  plea,  that  the  ri^ht  of 
the  appellants  to  exact  payment  from  him  of  the  bond 
in  question,  was  forfeited,  by  a  failure  on  their  part 
to  use  due  diligence  against  Lyon,  has  no  foundation 


in  the  facts  of  the  case ;  and,  moreover,  that  plea,  as 
stated  by  the  respondent^  U  not  relevant  in  law. 

Answered— -I.  That  the  claim  now  made  by  tiie 
appellants  is  in  contravention  of  the  fair  and  dona  fide 
meaning  of  the  agreement  into  which  they  and  the 
responc^nt  entered. — li.  That  the  appellants,  by  re- 
gistering the  bond,  and  thus  taking  decree  against 
the  respondent,  and  keeping  in  furce  against  him  the 
obligation  for  the  payment  of  the  premium,  are  barred 
from  pleading  that  the  counter  and  relative  obligation 
of  insurance  on  their  part  is  at  an  end. — III.  That  the 
appellants,  or  their  secretary,  hy  taking  and  retain- 
ing the  bill  from  Mr  Lyon  for  £140,  in  the  circum- 
stances already  mentioned,  must  be  ht^ld  to  hare  re- 
ceived payment  of  the  premium  of  insurance  in  question. 
— I V.  That,  if  the  stipulation,  whereby  the  resipondent 
was  taken  bound  to  pay  annually  to  the  appellants 
the  sum  of  £73,  0. 5.,  in  addition  to  the  legal  interest, 
did  not  impose  upon  them  any  corresponding  obli<^«i- 
tion,  in  the  event  of  Mr  Lyon'«  death,  the  bond  would 
be  usurious^  and  on  this  footing  entirely  null  and 
void. 

In  tbp  course  of  Mr  Murray's  argunieat, 

Lord  ChattctUor. — The  policy  is  not  merely  an  agreement  to 
insure,  but  it  is  an  actual  insurance  for  one  year,  with  this  addi- 
fion.  th»t  it  gives  to  the  party  the  means  of  continuing  it;— it 
enables  him  to  go  on  from  year  to  year. 
(Mr  Murmy  proceeded,  and  argued  on  the  receipt  of  the  bill.) 

Lard  li^jfi{fitrd.'"*lJ ulcus  that  bill  was  taken  as  }>ayment,  which 
is  a  question  which  the  CSourt  have  not  decided,  it  was  not  paid 
within  the  time. 

(Mr  ]\"Iurray  proceeded.) 

Lord  f9'jfn^frd,—''rUtTe  is  a  doubt  upon  the  fact  at  present, 
whether  it  was  even  tendered,  except  in  payment  of  the  interest  ? 
whether  it  was  received  in  satisfaction  of  any  debt?  and  whether 
it  was  not  to  lie  and  take  its  chance  ? — all  that  is  left  in  doubt  at 
present. 

(Mr  Murray  proceeded.) 

Lord  Chancellor. — As  I  read  the  4th  article  of  the  conde- 
scenrfcnce  and  the  answer,  there  ir  an  express  ifssoe  raised,  dis- 
tinctly among  other  things,  not  merely  upon  the  point,  of  how  it 
was  accepted,  and  whether  there  wus  authority  to  accept?  that  is 
one  thing ;  but  bow  it  was  de()Ositcd, — how  it  was  tendered  ?  You 
plead  in  tbe  4th  article  of  the  condescendence,  not  only  that  it  was 
a  good  negotiable  aecuiity,  on  which  money  might  be  got  at  the 
Bank,  and  that  Mr  Brash  accepted  it  for  the  ^73  premiiMn. 
and  the  arrears  of  interest,  but  that  Mr  Lyon  having  naentioned 
"  that  ha  was  abort  of  cash  to  pay  those  claims,  but  that  be 
bad  a  good  bill  for  wC  140,  granted  by  I>.  S.  R.  Dickson,  Esquin*. 
residing  at  Dollar,  which  be  would  willingly  indorae  to  th« 
chargers  in  satisfaetioii  of  the  sums  due,  the  suspender  called  ac 
the  office  of  the  phargcrs,  and  met  with  Mr  John  Bn^b,  their 
secretary,  to  whom  be  stated  what  bad  been  mentioned  by  Mr 
Lyon,  upon  which  Mr  Brash  readily  agreed  to  take  the  bill 
above  mentioned.'*     You  also  plead,  that  '*  the  suspender  having 
stated  to  Mr  Lyon  what  bad  passed  between  bira  and  Mr  Brasli, 
Mr  Lyon  soon  waited  upon  Mr  Brash,  and  indorsed  and  put 
into  his  hands  the  bill  for  £140,  dated  21  ht  June  1827,  drawn 
apon  and  accepted  by  Mr  Dickson,  payable  fifty  days  after  date.** 
Every  thing  else  is  denied,  with  the  exception  of  the  two  aver- 
ments, that  £02,  10s.  was  due  for  interests  and  that  a  bill  was 
left  in  Mr  Brash's  bands.     They  expressly  deny  all  the  other 
allegations,  not  only  respecting  the  raarnier  in  whicfaj  aiid  the 
grounds  on  wbieb  Mr  Brash  received  it,  but  that  whirh  is  dif* 
tinctly  pleaded  as  aa  allegation,  that  it  whs  tendered  for  the  an* 
nual  premium  on  the  policy,  as  well  as^the  interest,  and  that  it 
was  accepted  b^  Mr  Brash  for  such  payment,— both  these  aver- 
ments  are  put'into  issue  by  the  denial.     If  it  is  to  be  taken  at 
all  on  tbe  admissions,  you  must  take  it  merely  tbat  It  mtbs  left  in 
Mr  Brash's  hands. 
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(Mr  Murray  proreaded.) 

Lord  CA<mcWior.— >He  bad  this  bill  in  hit  possesrion,  and  you 
may  9aj  it  was  bin  duty  to  use  it  as  far  aa  it  would  go,  but  now, 
observe  the  words  are>  "in  contemplation  of  his  afterwards  ap- 
plying to  the  direetors,  in  terms  of  the  laws  of  the  Company,  to 
be  permitted  to  have  bis  policy  of  insurance  revired,  on  nurh 
conditions  as  tbey  might  exact.  '*  Suppose  you  say  there  is  £  1^ 
due,  and  the  amount  of  the  bill  was  £5  over,  after  paying  in- 
terest and  premiam,  suppose  they  thought  fit  to  exact  £6,  then 
the  want  of  j£I  is  as  bad  as  the  want  of  <£  100. 

(Mr  Murray  proceeded.) 

Lord  IFymford.-^  Could  Mr  bnah  get  the  money,  let  him  use 
tfbat  due  diligence  he  could  ? 

(Mr  Murray  proceeded.) 

Lord  Clk<m€eilor,^^ThK  is  a  most  extraonliiiary  obligation  on 
the  creditor,  by  implication,  that  having  received  a  bill  which 
had  three  months  to  run,  he  was  bound  to  negotiate,  which  means 
to  discount  the  bill,  putting  his  name  on  the  back  of  it ;  for  no 
man  would  discount  it  without  his  becoming  an  indorser — so  that 
because  he  takes  one  obligation  from  a  man,  he  is  bound  to  enter 
into  another  obligation,  to  induce  the  co-obligaitt  to  fulfil  his 
obligation  to  the  obligee. 

(Mr  Murray  proceeded  on  the  question  of  usury.) 

Lord  Chancellor, — It  may  be  to  somebody  who  Mhall  advance 
or  improve  the  security.  If  you  can  show  on  the  bond  an  obliga- 
tion to  do  any  thing  which  shall  be  an  additional  consideration, 
then,  undoubtedly,  as  has  been  held  in  the  ca^e  of  the  West  India 
consignments,  that  is  not  usury. 

(Mr  Murray  proceeded.) 

Lord  Chancellor, — He  has  cunsideration, — be  has  his  life  in- 
surance for  that. 

Lord  Wynford^'^^hM.  do  you  find  in  any  part  of  this  paper, 
imposing  an  obligation  on  the  creditor  to  continue  the  insurance? 
He  might,  if  he  thought  proper  to  do  it;  but  where  is  there  any 
thing  obliging  him  to  do  it  ? 

(Mr  Murray  proceeded.) 

Lord  Chancellor. — You  see  the  insurance  was  actually  eifected 
before  the  treaty  for  the  money.  It  was  agreed  that  thf y  should 
fifeet  an  insurance  upon  his  life.  It  did  so  happen  that  he  did 
clfect  the  insurance  with  the  obligees  in  the  bond — rhc  persons 
who  had  lent  the  money ;  and  it  was  therefore  u^rreed  that  he 
should  deposit  that  security  with  the  Company.  You  say  he 
bound  himself,  for  the  security  of  the  lender  o(  the  money,  the 
obligee,  to  continue  the  insurance.  Would  not  the  Company,  in 
their  office  of  ioaurers,  have  been  rather  benetited  in  that  capa- 
city, whatever  tbey  might  be  as  obli.Tees  in  the  bond,  by  hi.s  drop- 
ping the  insurance,  and  not  continuing  to  pay  the  premiums  ?  If 
you  insure  for  ten  years,  and  then  give  over  paying  the  insurance, 
tbe  (^mpany  ba^  a  better  bargain  than  if  you  continiie  the  pay- 
ment till  the  death  occurs.  By  their  discontinuing,  the  office 
gets  all  the  premiums  you  have  already  paid,  and  gives  nothing 
for  it. 

(Mr  Murray  concluded  his  argument) 

( Tbe  Lord  Advocate  was  heard  in  reply. ) 
Lord  Wynfiard.'^'Yhey  would  not  have  allowed  you  to  have 
discounted  that  bill,  without  your  putting  your  name  on  it,  I 
ibould  conceive. 
Lord  Mpocaie.'^'So,  my  Lord ;  I  apprehend  not. 
(The  Lord  Advocate  proceeded  in  bis  reply.) 

Lord  l^yn/brtL-^Wik}  your  L(»rdship  allow  me  to  ask,  whether 
Bruh  is  alive,  eo  that  it  would  be  possible  bo  should  be  ex- 
ao&ined  ? 

Lord  Advoente Yes,  my  I«oid,  be  is  alive;  but  there  is  a 

frreat  doubt  whether  Mr  Brash*s  evidence  could,  according  to  the 
I'lwof  Scotland,  be  produced.  On  the  other  side,  be  is  a  share- 
holder in  the  Company,  and  may  be  held  disqualified. 

Lord  WynfortL'^He  would  not  be  a  witness  for  you,  certainly  ? 

l^rd  Adpocaie.'^HOf  my  Lord. 

Lord  9^^M^^>n/.— .Suppose  there  should  be  an  o))ioion  that  the 
ca^e  should  oe  sent  down,  we  can  put  the  parties  under  tcmia. 
What  your  Lordsbip  states  it  perfectly  correct,  that  if  he  waa  a 
Partner  in  tbe  concern,  he  cannot  be  a  witness  for  you ;  bat  vie 
could  either  put  them  to  call  him,  or  make  it  a  condition  of  tbe 
remit 


'    J^ord  AdvocaU*'^!  do  not  understand  the  parport  of  your  Lord- 
•bip's  remark. 

Lord  Wynfard^ — The  only  question  is,  whether  this  should  be 
sent  down  ?  I  think  there  are  other  facts  that  may  not  be  iuv 
material.  A  learned  friend  at  the  table  thinks  some  of  them 
,more  material  than  I  do;  but  there  are  other  facts  that  it  is  de- 
sirable to  get  at.  After  what  the  Lord  Advocate  has  said,  it 
will  be  very  right  to  consider  whether  wc  can,  with  regularity, 
make  Brash  a  witnes^s,  in  some  way  or  other.  Tbe  Courts  ^ 
Equity  constantly  order  a  party  to  be  examined. 

Mr  Murray. — Might  I  hope  to  be  heard  by  your  X«ordshfp 
upon  that  point,  before  you  decide  that  Brash  ought  to  be  made 
a  witness. 

A/r  Courienay, — I  do  not  know  an  instance  in  whicb  a  person, 
who  has  been  considered  interested,  has  been  made  a  witness  in  a 
cause  coming  from  the  Court  of  Session. 

Lord  Advocate* — I  have  asked  whether  Brash  was  a  partner 
or  not.  I  understood  at  first  that  he  was  a  pai  tner.  The  agent 
now  says,  he  really  does  not  know — it  nuiy  turn  out  that  lie  is 
not.  After  the  deeit^iun  of  the  Court  of  Session  in  the  case  qf 
the  Royal  Bank,  where  a  person  holding  an  ofiicial  situation  in 
the  Bunk  was  held  not  examinable,  1  think  it  would  be  impo^ 
sible  to  receive  him  as  a  witness,  if  be  is  a  partner. 

Lord  Wyttjord, —  Certainly  he  could  not  be  examined,  unless 
there  were  boroe  direction  given  fur  allowing  his  examination,  or 
that  were  imposed  as  a  condition  on  the  cause  being  remitted. 

Mr  Murray. — I  am  not  aware  of  any  case  in  which  this  House 
has  ever  permitted  any  person  to  be  examined  in. the  Courts  of 
Scotland,  who  was  not  examinable  according  to  law. 

Lord  Advocate — I  have  no  doubt  your  Lurdhhips  could  remit, 
without  violation  of  any  principle  uf  law,  with  a  direction  to  take 
the  judicial  examiaution  of  any  parties,  and  to  take  the  same  it.tp 
coniiidtTation. 

Mr  Murray. — It  is  uBual  to  take  an  examination  not  on  oath  ;-^ 
that  is  good  as  against  him,  but  not  as  against  the  other  party. 

Lord  Wyiiford, — I  have  great  doubt  whether  the  directors  have 
any  authority.  It  appears  to  me  that  the  policy  is  copied  from 
.the  policy  of  the  Equitable  Society  in  London,  with  some  trifling 
alterations.  Most  probably  the  deed  of  copartnership  i«»  copied 
too.  If  it  is,  1  take  upon  myself  to  suy,  that  the  directors  had 
no  authority  to  grant  an  indulgence  of  the  nature  suggested.  I 
recolli'Ct  the  Judges  being  very  near  to  getting  into  tfie  same 
dithculty  which  has  occurred  in  this  case;  but  it  was  found  that 
the  director:)  of  that  Society  bad  no  authority.  The  directors  of 
.that  Society  said,  we  will  refer  it  to  what  is  called  a  General 
Court,  that  is,  a  general  meeting  of  all  the  partners;  and  the 
partners  refused  in  that  case. 

Lord  Advocaie. — It  is  rather  for  my  interest  that  Mr  Brash 
should  be  made  a  witness,  from  the  nature  of  the  averments,  but 
it  is  quite  right  to  possess  your  Lordshipf  of  the  difficulties  we 
feel.  I  admit  it  is  a  very  important  ingredient,  in  considering 
the  propriety  of  making  any  remit  to  receive  Mr  Brasb*s  testi- 
mony, whether,  if  he  should  be  found  Co  have  done  that  which 
.the  respondent  alleges  here,  it  being  admitted  that  be  had  no 
legal  authority,  be  would  bind  the  (Jompan^?  I  do  not  know 
whether  he  might*  or  might  not.  But  assuming  that  it  might  turn 
out  that  Mr  Brash  had  exceeded  bis  power,  there  is  no  doubt 
that  he  would  be  liable  to  the  Oimpany  for  tbe  consequences  of 
his  act,  if  they  lost  the  power  of  recovering  in  consequence  of  it. 

Lord  IFynford.-rYes,  he  could  not  be  a  witness  without  the 
Company  releasing  him,  if  they  thought  fit  to  do  so.  An  agent 
who  do^  an  act  by  which  he  may  prejudice  his  Company,  mu^t 
be  released  before  he  gives  evidence.  It  is  important  to  see  the 
construction  of  that  deed  of  copartnerBhip.  It  would  be  for  the 
Court  to  construe  that.  It  happens  in  this  country  very  often, 
that  where  law  and  fact  are  mix^d  up  together,  the  Judge  takesi 
upon  himself  to  state  to  the  jury,  what  is  his  portion  of  th^ 
duty; — ^he  directs  them  as  to  the  law,  with  respect  to  the  con- 
struction of  the  instrument,  and  directs  the  jury  to  find  the  fact 
under  tb^t  law.  The  construction  of  this  deed,  and  the  con- 
struction of  Mr  Bni5h*s  appointment,  would  be  tor  the  Judge; 
but  he  may  possibly  have  been  appointed  by  parole.  Then,  there 
may  be  ft  question,  whether  there  are  other  instances  in  whirh 
Mr  Brash  luis  made  such  a  bargain  as  this?  I  think,  if  tbiTc  is 
any  mode  in  which  their  Lordships  c^ld  sec  a  copy  of  the  deed 
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of  copartoenhip  of  the  original  formation  of  the  Company,  and 
a  copy  of  Mr  Brash't  appointment,  we  might  possibly  dispose  of 
this  case,  without  sending  it  down  again.  They  undoubtedly 
ought  to  have  been  in  evidence  before  the  Court  of  Session,  be- 
fore they  decided  this  case.  I  am  very  anxious  to  avoid  the  ex- 
pense of  sending  it  to  a  trial,  if  these  can  be  brought  regularly 
before  us. 

Lord  Adoocttie.'^The  deed  of  copartnership  can  be  exhibited 
before  your  Lordships,  and  I  apprehend  my  learned  friend  will 
not  dispute  its  authenticity ;  but  it  will  prove  itself,  in  the  law  of 
Scotland, — being  a  probative  instrument. 

Lord  WwfoTd,^^f  you  two  gentlemen  could  agree  together 
to  give  us  the  deed,  and  the  appointment  of  Brash,  if  it  be  in 
writing,  1  think  then  we  shall  be  ab!e  to  judge  whether  it  is  ne- 
cessary to  send  the  ease  down  or  not.  We  are  anxious  to  avoid 
sending  it  down,  if  possible ;  for  that  must  necessarily  be  attended 
with  great  expense ;  and  I  feel  that  which  has  been  suggested  by 
a  learned  friend  of  mine  at  the  table,  th«t  the  law  and  the  fact 
are  so  mixed,  that  the  Judge  would  not  have  a  very  agreeable 
task  to  perform,  when  he  got  this  down  again.  If  Mr  Murmy 
thinks  he  can  point  out  any  way  of  our  looking  at  this  deed,  (per- 
haps somewhat  irregularly,)  it  might  save  expense. 

Mr  Murray — My  Lord,  I  cannOt,  standing  here,  without  per- 
mission, say  what  I  would  consent  to  or  not ;  but  I  have  no  doubt 
whatever,  that  my  client  at  Edinbuigh  would  consent  to  what- 
ever is  reasonable. 

Lord  Adoocote,'^!  think  there  will  be  no  difficulty  in  putting 
into  your  LonUhip'a  hands  the  deed  and  the  instrument  of  ap- 
pointment. 

Lord  Chancellor. — If  he  is  a  partner,  and  not  an  eligible  wit- 
ness, be  is  in  fact  not  a  witness  who  can  be  called,— it  is,  there- 
fore, as  if  Mr  Braafa  was  dead.  It  would  be  perfectly  vain  to 
send  the  case  down  to  examine  a  particular  witness,  if,  when  it 
came  into  the  Court  of  Session,  there  was  a  difficulty  in  conse- 
quence of  his  interest,  and  bis  evidence  was  rejected. 

Lord  Advocate. — We  will  endeavour  to  arrange  these  matters, 
my  Lord. 

Mr  Murray Mr  Brash  is  not  only  secretary  to  the  Company, 

but  also  agent  to  the  Company  qua  creditor. 

Lord  Ifyn/brrf.— As  to  agency,  if  he  is  not  eligible,  they  may 
make  him  eligible ;  for  they  may  release  all  liability,  and  that  wiU 
make  him  a  witness  in  England  or  Scotland ;  but  if  he  is  a  part- 
ner, they  cannot  get  rid  of  that,  without  your  consent,  I  should 
have  thought ;  but  I  wish  to  hear  from  you  utx>ut  that.  In  this 
country,  while  sitting  av  Chief  Justice  of  tbe  Common  Pleas,  I 
have  a  hundred  times,  I  have  no  doubt,  received  a  direction  from 
tbe  Court  of  Chancery  to  examine  both  pUuntiff  and  defendants 

Mr  AfMrroy.— It  is  common  with  us  to  examine  both  plaintiff 
and  defendant ;  that  is,  to  take  their  declarations,  but  not  on  oath. 

Lord  Wynford, — I  want  to  give  you  the  benefit  of  cross  ex- 
amining him. 

Mr  Murray. — It  would  be  contrarv  to  th€  principles  of  the 
law  of  Scotland  to  put  the  party  on  his  oath,  unless  by  a  refer- 
ence; but  you  may  examine  him,  and  take  his  dedaratton,  and 
any  questions,  in  taking  that  declaration,  may  be  suggested. 

Lord  Advoeate.'^Thoae  judicial  examinations  are  of^en  very 
considerable  helps  for  the  determination  of  the  cause.  Tbe  ex- 
amination is  commanded  by  the  Court,  and  the  parties  suggest 
that  it  will  be  proper  to  ask  such  and  such  questions. 

Mr  Murray. — ^I  never  knew  counsel  prevented  from  putting 
any  question. 

Lord  Advocate, — It  is  geDerally  a  very  full  examination  when 
it  is  allowed. 

Mr  Murray. — Every  question  that  can  be  uaefully  put  is  put 

Lord  Wynford. — That  can  be  done,  if  thev  release  the  party. 

Mr  Murraiy. — Yea,  my  Lord;  but  then  that  is  only  evidence 
against  himself. 

Loird  Advoeate.-^lt  could  not  be  done  on  bis  subsidiary  i». 
terest. 

Lord  Wynfurd. — That  you  mtghf  get  rid  of, — ^you  can  get  rid 
of  bis  subftidiaiy  interest  ij  release. 

Lord  ^diK>ca/e.— -Yes,  that  might  be  all  arranged. 

Lord  Wynfvrd, — Still  there  may  be  difficulties  in  the  way  of 
our  giving  precise  directions,  which  we  do  not  foresee. 

Lord  Advocate, — It  certainly  is  not  free  firom  difficulties,  my 
Lord. 


Lord  Wynfard^'^'^y  Lords,  the  appellants  in  this  case  are  tbe 
North  British  Insurance  Company,  who  bad  tnatiuited  proceed- 
ings on  a  bond  which  had  been  given  to  them  by  Mr  Lvon  and 
Mr  Barker,  for  the  sum  of  £iSfXi,  It  appears  that  tbey  had 
two  or  three  securities  ft>r  the  payment  of  this  aaooey,  but  that 
not  being  satisfied  with  those  securities,  they  required  Mr  Lyoo, 
for  whose  benefit  the  money  was  originally  adviuioedt — Mr  Bar* 
ker,  tbe  respondent,  being  merely  what  we  should  oUl  here  the 
surety,  but  in  Scotland,  the  cautioner,  for  the  payment  of  the 
money  by  Mr  Lyon.  The  Company  reqaired  Mr  Lyon'a  life  to 
be  insured  to  tbe  aauMint  of  this  sum  of  X2500,  for  which  pay- 
ment was  to  be  made  amittaUy ;  and  there  was  an  inaoraoce  ef- 
fected in  consequence  of  this,  by  which  £1^  0.  &  was  stipulated 
to  be  paid  as  tbe  insurance  for  one  year,  and  if  the  party  lived 
beyond  the  year,  there  was  a  right,  on  fiaying,  within  tweuty-one 
days  afler  the  cloae  of  the  year,  that  i?7d,  O.  5.,  to  eontinue  the 
insurance  for  another  year.  If  tbe  party  continued  alive,  and 
was  in  good  health  for  three  months,  and  paid  it  witbin  that 
period,  the  directors  were  authorised  to  renew  the  ioeuranoe, 
under  tbe  payment  of  a  fine  not  exceeding  lOa.  per  cent. ;— they 
might  charge  the  party,  therefore,  with  any  fine  from  one  penny 
per  cent  up  to  10s.  It  appears  that  tbe  Company  were  putting 
in  suit  Ibis  bond ;  upon  which  the  respondout,  who  is  the  cautioner, 
(Mr  Lyon  being  dead,)  exhibited  a  proceeding,  called  a  process  of 
suspension — tbe  effect  of  which  was  to  suspend  the  action  on  tie 
bond,  in  consequence,  as  he  said,  of  bis  being  equitably  discharged 
from  the  liability  be  was  under  to  pay.  The  facts  which  be 
states,  for  the  purpose  of  showing  that  ne  is  discharged  from  the 
payment  of  that  bond,  arose  out  of  this  transacrion  of  the  in- 
surance. He  alleges  that  the  insurance  is  in  fact  kept  alive,  and 
therefore,  that  tbe  Company  being  liable  to  the  amount  of  this 
sum  of  JCS500  insured,  there  is  no  pretence  for  proceeding  upun 
the  bond.  The  circumstances  under  which  they  insist  that  tbe  in- 
surance is  kept  alive,  are  these : — They  do  not  pretend  to  sey 
that  the  ^73,  0.  5.  was  paid  within  the  twenty-one  days,  nor  do 
tbey  say  that  it  was  paid  at  all  within  the  three  months,  except 
in  tbe  manner  which  they  state,  but  they  insist,  that  within  those 
three  months,  Mr  Lyon,  being  anxious  to  prevent  this  gentleman, 
who  was  bis  cautioner,  being  rendered  liable  for  this  money, 
went  to  the  office  and  deposited  with  them  a  note  for  JtM4U. 
Now,  my  Lords,  the  circumstances  under  which  the  Company 
state  that  note  to  have  been  deuosited  are  these: — *"  Mr  Lyon 
having  deprived  the  chargers  of  one  of  the  securities  upon  which 
the  loan  had  been  made  to  him,  and  having  aUo  failed  to  pay  tbe 
interest  which  fell  due  at  Whitsuntide  1827,  became  alarmed 
lest  the  chaigers  should  call  up  tbeir  money.  In  the  hope  of 
saving  himself  and  his  cautioner  from  such  a  demand,  he,  on  the 
24th  of  June  1827,  being  a  month  after  the  contract  of  inauninoe 
was  at  an  end,  waited  upon  their  secretary,  Mr  Brash,  and  offered 
to  leave  Mr  O.  S.  R.  Dickson's  acceptance,  which  ia  mentioned 
by  the  suspender,  with  Mr  Brash,  as  an  additional  security  for 
the  arreare  of  interest,  and  as  an  earnest  of  bis  intention  to  apply 
for  a  revival  of  the  policy  some  time  afterwards,  on  his  return 
from  London."  Now,  to  be  sure,  if  that  is  tbe  true  sute  of  the 
case,  there  is  an  end  of  it,~there  ia  nothing  like  payment — ^tt  is 
not  tendered  as  payment, — it  ia  tendered  as  an  earnest  that  pay. 
ment  is  at  a  future  time  to  be  made.  'I'hey  then  state  fivtiier: 
*<  Mr  Brash  refused  to  take  the  acceptance,  or  any  thing  but 
cash,  even  as  a  payment  of  the  interest,  but  conaemed  to  allow 
the  document  to  remain  in  his  hands,  on  the  footing  which  has 
been  mentioned.**  What,  is  that  Caotiiig  not  ftpon  the  ieoting 
of  payment,  but  upon  tbe  footing  of  an  earnest  af  payment  in 
future  ?  Now,  tbe  allegations  in  the  answer  to  this  artsele,  it  ia 
said,  are  denied.  Tbe  Court  of  Session  have  not  thought  fit  to 
inquire  whether  thev  are  true  or  false.  If  thoee  idlegaUona  are 
true,  there  is  an  end  of  the  cause.  If  the  lOth  staiemeut,  which 
contains  something  very  important,  be  true,  as  to  the  view  of  the 
case  taken  by  tbe  respondent,  aa  well  as  Mr  Brash,  there  ia  an 
end  of  tbe  cause.  **  The  suspender,  aa  weU  as  I^fon  himself 
£dled  to  take  any  steps,  in  order  to  obtain  a  reneieal  of  tbe  lore* 
•said  policy,  within  three  months  after  its  expiry.  Three  momhs 
aftcrwarda,  the  saspender,  however,  was  in  the  full  knowledge  of 
Lyon  having  failed,  either  to  renew  it  within  three  .weeka  after 
4ch  May  1827.**— that  is  Che4weoty.oDe  d^ra,— '•  «c  to  apply  frr  a 
revival  of  it  within  three  months  thereafter.  Indeed  Mr  JBraab, 
on  the  25th  May  1827,  the  very  day  the  policy  expired,  wrote  s 
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note  to  tbe  suspender,  metitionitig  the  circunnBtsnce.     This  was 
not  an  official  notiM  (which  the  chargers  did  not  require  to  give), 
but  only  a  priTate  communication,  wnich  Mr  Brash  made  to  the 
suspenaeTi  in  consequeitce  of  the  latter  having  requested}  as  a 
fsrour,  that  the  former,  with  whooi  he  was  personally  acquainted, 
would  inform  him  whether  Mr  Lyon  took  care  to.  pnv  the 
premiam  at  that  term.     Kext  day,  the  suspender  called  on  lAr 
Bmh.  and  thanked  him  for  the  information.*'    To  be  sure,  if 
tlat  be  true,  there  is  an  end  of  the  case.     There  is  no  payment ; 
and  so  far  from  that,  this  man,  who  comes  to  your  Lordships 
sad  asks  to  have  tbe  proceedings  upon  this  bond  suspended,  was 
told,  unless  you  do  something  more,  there  will  be  an  end  of  your 
daim  in  regard  to  this  policy  of  insurance.     But  it  has  been 
argued,  and  argued  with  great  talent  and  ingenuity  by  Mr  Mur- 
ray, on  the  part  of  the  respondent,  an  support  of  this  judgment, 
that  it  was  tbe  duty  of  this  Company  to  keep  up  these  payments. 
I  have  looked  through  these  papers,  and  cannot  find  any  obli- 
gation upon  them  to  keep  up  these  payments.     There  is  not  a 
word  contained  in  any  part  of  the  policy,  or  any  other  instrument 
that  passed  between  them,  imposing  any  such  obligation.     If 
they  thought  proper  to  keep  it  up,  tbev  might  do  so — that  is  to 
say,  if  tbev  found  it  for  their  interest;  but  I  apprehend  it  never 
could  be  their  interest  to  keep  it  up,  continuing  their  own  lia- 
bility to  payment,  in  case  of  the  death  of  this  party.     Then,  it 
is  further  insisted  by  Mr  Murray,  that  this  is  affected  with 
u«ury.     Now,  I  confess  I  cannot  find  tbe  leai^t  ground  for  stating 
to  your  Lordships  that  there  is  any  thing  like  usury.     To  con* 
^titute  usury,  more  than  legi^  interest  must  find  its  way  into  the 
pc)cket  of  the  supposed  usurer.     If  there  had  been  anv  stipula- 
tiiMi   that  any  accumulations  on  this  policy  should  be  added 
(and  there  are  accumulations  in  the  Company,  to  which  I  have 
before  adverted),  that  might  have  been  so,  but  it  is  not  to  add  to 
the  reward,  but  merely  to  improve  the  security,  without  which 
these  poivons  never  would  have  lent  the  money.     I  do  not  con- 
sider tlut  this  ran  in  any  way  amount  to  usury.     Then  it  is  fur- 
ther insisted,  that  (this  bill  being  left  under  tbe  circumstances 
i^uted  in  this  condescendence)  it  was  the  duty  of  these  persons  to 
gpt  this  bill  discounted  and  pay  themselves.     I  can  find  no  such 
ubligalion  aa  that  even  stated.     There  are  two  modes  of  getting 
the  value  of  a  bill,— one  bv  selling  it,  and  another  by  discounting 
it.     If  you  discount  a  bill,  you  must  put  your  own  name  upon 
it.     Now,  is  there  any  thing  showing  that  this  Company  ever 
intended  to  put  their  names  upon  this  bill,  and  to  make  them- 
selves liable?     There  is  not  a  scintilla  of  proof  of  that  having 
b«en  ever  contemplated  by  either  of  these  parties.     If  the  Com  • 
pany  went  into  the  market  and  sold  the  bill,  saving,  we  will  not 
BUike  ourselves  liable  upon  it,    I  do  not  think  they  would 
hrfve  received  enough  to    pay  the  interest      This  was  the 
only  way  in  which  Mr  Murray  could  put  it, — a  very  ingenious 
Way,  undoubtedly,  but  I  conceive  it  is  not  founded.     I  believe 
the  law  in  Scotland,  in  respect  of  bills,  is  this,— that  unless  it  ap- 
pears  tl^t  the  bill  is  expressly  taken  in  payment,  it  is  never 
ron^derad  a  payment  until  it  becomes  actually  paid.     In  the 
present  case,  this  bill,  except  in  the  manner  I  have  stated  now, 
wuuld  not  be  actual  payment  till  seven  days  after  the  time  that 
the  payment  ought  to  have  been  made.     It  was  left  in  their 
hands,  but  if  they  used  ever  so  much  diligence,  they  never  could 
have  transferred  the  proceeds  of  this  bill  till  seven  davs  after 
tbe  payment  ought  to  have  been  made,  and  till  the  policy  was 
gone.     It  is  upon  this  part  of  the  case  I  have  great  difficulty, 
ind  I  wish  the  question  should  be  considered  by  tbe  Court  be- 
low ;  for  they  have  never  looked  at  the  deed  of  copartnership 
by  which  tlus  Company  is  formed.     I  think  it  is  highly  desir- 
able that  it  should  be  seen,  whether  there  is  anything  in  the 
deed  of  copartnership  giving  power  to  the  directors  beyond 
that  they  ordinarily  possess ;  if  not,  I  am  not  quite  sure,  not  only 
that  this  gentleman,  Mr  Brash,  had  not  power  to  take  this  bill, 
but  that  the  directors  bad  not,  and  that  the  moment  the  three 
weeks  had  expired,  the  policv  was  gone — that  it  was  void.   You 
trannot  improve  a  thing  which  is  void.    You  may  set  up  a  thing 
that  is  voidable,  but  you  cannot  deal  with  a  thing  that  is  void — 
you  must  make  a  new  policy.     Yon  cannot  ask  the  directors  to 
jro  biyond  the  authority  conferred  upon  them  ;  and  if  they  do, 
their  act  is  void.     The  directors  arc  the  servants  of  the  Com- 
pany j  and  tho^e  director:}  could  not,  the  policy  being  void,  make 
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a  liew  agreement  of  a  year.     If  they  could  do  that  one  year, 
they  might  do  it  ten  years  after  tbe  policy  had  expired,  when  tbe 
iosuraaoe  would  be  unquestionably  not  at  tbe  same  rate  of  pre- 
Buium ;  but  if  you  look  to  the  table  of  premiums,  you  will  see 
that  the  rate  of  premium  in  thin,  as  with  every  other  office,  in- 
creases year  by  year.     If  you  are  insuied  at  80  years  of  age,  at 
three  per  cent.,  you  are  insured  at  tbe  sge  of  31  at  3|  per  cent. 
This,  therefore,  would  be  reviving  a  policy  completely  at  an  end, 
and  not  on  the  tenns  on  which  alone  the  directors  aiie  autho- 
rised to  treat  the  persons  who  apply  to  have  their  Uvea  insureds 
This  would  be  a  revival,  upon  the  same  terms  as  if  Mr  Lyon,  the 
person  whose  life  was  to  be  insured,  had  not  moved  on,  but  that 
the  sun  bad  stood  still,  and  he  was  not  a  minute  older.    I  doubt 
extremely,  whether  the  directors  themselves  had  authority  to 
make  such  a  liargain.     The  directors  have  only  such  authority 
as  the  Society  at  laiige  have  given  them.     It  appears  to  oie,  that 
tbe  Court  ought  to  have  before  them  the  deed,  and  to  see  the 
authority  conferred  upon  them  ;  and  whatever  belongs  to  the  di- 
rectors, unquestionably  Mr  Brash  had  no  such  authority,  and 
under  no  circumstances  could  it  be  done,  unless  it  was  done  by 
the  directors.     I  doubt  extrcmelv,  whether  even  the  direciois 
had  such  power,  but  it  may  not,  however,  be  necessary  to  settle 
that  question ;  for  whether  the  power  belongs  to  the  directors  or 
not,  unless  that  authority  has  been  given  to  Mr  Brash,  all  which 
has  taken  place  with  respect  to  this  bill  is  of  no  validity.    My 
Lords,  it  appears  to  me  there  is  another  question  which  has  not 
been  much  considered.     If  Mr  Brash  had  done  any  thing  which 
he  had  not  authority  to  do,  he  might  be  personally  responsible, 
but  they  might  lose  his  benefit  of  the  bill ;  but  the  renewing 
the  benefit  of  tbe  policy  is  quite  anotlier  question,  which  ap- 
pears to  me  not  to  have  Ijeen  considered.    Under  all  the  circum- 
stances of  the  case,  I  should  submit  to  your  Lordships,  that 
this  case  is  scarcely  ripe  for  final  decision ;  and  that  it  will  be 
more  satisfactory  it  should  go  down  again.     It  had  occurred  to 
roe  at  one  time,  that  it  would  befit  it  should  be  sent  down,  with 
a  direction  that  it  should  be  sent  to  a  jury,  to  ascertain  first, 
whether  Mr  Brash  had  any  such  authority  as  it  is  supposed  be 
acted  under  in  this  case  ;  but  perhaps  it  would  be  better  to  leave 
that  to  the  Court,  whether  they  will  send  it  to  a  jury,  or  examine 
into  it  themselves,  by  examining  Mr  Brash.     They  will  be  host 
able  to  determine  what  is  the  most  satisfactory  mode.    I  should 
therefore  submit  to  your  Lordships,  that  it  will   be  proper  this 
interlocutor  should  be  reversed,  and  that  this  case  should  be  sent 
down  to  the  Court  of  Session,  with  directions ;  which  direc- 
tions I  will  take  care  shall  be  put  upon  your  Lordships'  minutes, 
bofore  it  is  remitted  to  examine  Mr  Brash  according  to  the 
practice  which  prevails  in  Scotland, — to  examine  into  his  authori- 
ty to  do  that,  which  it  is  denied  that  he  ever  did — to  ascertain,  first, 
whether  he  ever  did  it?  and  next,  whether,  if  he  did,  he  had  any 
authority  to  do  it?    Perhaps  it  may  not  be  necessary  to  go  far- 
ther than  that ;  but  if  it  is,  I  am  of  opinion  that  they  ought  to 
look  into  the  deed,  to  tee  whether  that  would  be  dofie,  in  such  a 
oase  aa  this,  without  calling  together  the  members  of  tho 
Company,  and  obtaining  their  consent     1  have  had  my  own 
life  insured  for  thirty   years  in  a  company  in   this  country, 
fi'om  which,  I  think,   the  North  British  Insurance    Company 
borrowed  their  form  of  deed.      I  have  not  often  attended, 
my  time  having  been  so  much  occupied,  but  I  have  been  re- 
peatedly summoned  to  attend  meetings,  in  which  it  has  been  sub- 
mitted to  the  Company  at  large,  whether  the  directors  should 
be  enabled  to  renew  tbe  engagement  with  a  party  who  had  slip- 
ped the  time  at  the  annual  payment  at  which  he  was  before  in- 
sured.    If  Mr  Brash  did  that  which  it  is  stated  on  the  pait  of 
the  respondent  he  did,  then  it  will  be  necessary  to  inquire  into 
bis  authority.  It  may,  in  some  view  of  the  case,  be  necessary  to 
go  further,— to  look  into  the  deed,  and  to  see  whether  any  thing 
could  be  done  without  the  consent  of  the  Company.      The 
Judges  of  the  Court  appear  to  have  been  led  away  by  the  idea, 
that  the  Insurance  Company  ought  not  to  be  lenders  of  money ; 
but  I  should  beg  to  ask,  in  what  way  this  Insurance  Company  are 
to  use  their  money,  if  they  do  not  lend  it.    It  is,  in  my  opinion, 
a  practice  perfectly  consistent  with  the  usage  of  these  companies. 
It  is  as  common  for  insurance  companies  as  for  individuals, 
where  a  man  has  the  least  interest  to  require  that  his  life  should 
be  insured,  and  that  the  rate  of  premium  charged  to  the  bor«' 
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rower  of  the  money  be  precisely  that  rate  of  premium  they 
would  charge  to  the  person  to  whom  they  lent  their  money ;  and 
I,  for  one»  cannot  see  the  least  objection  to  an  insDrance  com- 
pany lending  money,  and  insuring  tn  their  own  office  the  life  of 
the  person  to  whom  the  money  is  so  lent.  If  that  is  a  con- 
trivance that,  under  corer  of  that  payment,  they  may  be  enabled 
to  get  more  thnn  five  per  cent.,  unquestionably  that  will  be  usu- 
rious ;  but  usury  is  a  erime,-^it  is  not  to  be  inferred^t  must  be 
nlleged  in  the  pleadings, — and  it  must  be  proved.  I  cannot  see 
how  there  would  be  any  pretence  for  supposing  any  thing  unfair 
or  improper,  unless  the  borrower  of  the  money  was  charged  a 
higher  rate  for  the  policy  of  insurance,  in  consequence  of  their 
beisg  the  lenders  of  the  money.  With  these  observations,  I 
would  move  your  Lordships,  that  the  judgment  of  the  Court 
of  Session  be  reversed,  and  the  rase  seiit  again  to  the  Court  of 
Session,  with  directions  to  the  effect  which  I  have  stated. 

Ordered  accordingly. 

Lord  Advocate.^^l  understand  that  your  Lordships  do  not  now 
direct  that  the  deed  of  copartnership  shall  be  produced  here. 

Lord  Wynfnrd, — No  ;  we  remit  the  case.  We  do  not  think  it 
necessary.     We  leave  the  further  proceedings  to  the  Court. 

Appellants*  Authorities.— M' Queen  v.  Fraser,  Fac.  Col. 
Ilth  June  181 ).     Ersk.  B.  III.  t  a  sec.  66. 

Respondent's   Authorities. — Case  of  Want,  Ilth   February 
1810;  East*s  Reports  Vol.  XII.  page  183.     Marshall  on   In- 
surance.  Vol.  II.  page  6D5.     Fleming  v.  Thomson,  23d  May 
1826;  Vol.  II.  W.  &  S.,  p.  277.     Mackenzie  ».  Macartney, 
August  1831. 

Second  Division — MoncriefF,  Webster  &  Thomson,  Appel- 
lants' Solicitors. — John  Butt,  Respondent's  Solicitor. 

1  Uh  March  1833. 

No.  259. — Archibald  Gibson,  (Wilson  &  Sons* 
Trustee,)  Appellant,  v.  John  Kirkland  &  John 
Ferguson  Sharpe,  Respondents. 

Bankrupt — Trustee — A  party  having  held  a  lease  and  Jens,  and 
become  bankrupt — Held  that  hit  trustee,  having  entered  into 
jwssexsion  of  the  lea^,  and  been  infeft  in  the  feus,  and  having 
Jor  several  years  token  the  henrfit  of  the  leaxe  and  feu-rights  for 
the  use  of  the  sequestrated  estate,  thereby  becatne  the  astdgnee  to 
the  Icaxe  and  the  vassal  in  the  feu,  and  was  bound  to  fulfil  the 
prestations  due  under  these  contracts  toxvards  the  landlord. 

Wilson  and  Sons,  iron  manufacturers!  took  a  lease 
for  40  years,  of  certain  coal  belonffing  to  Crawford  of 
Climpy.  They  afterwards  entered  into  a  feu-contract 
of  a  certain  portion  of  the  lands,  and  they  also  ac- 
quired right  to  another  part  of  the  estate  which  had 
been  previously  feued  to  another  company.  The  rent 
payable  under  the  lease  was  £l50  U)r  the  first  6ve 
years,  and  £200  for  the  remaining  years,  and  the 
total  amount  of  the  feu-duties  was  £115  a-year.  In 
1S08,  the  affairs  of  Wilson  and  Sons  having  become 
embarrassed,  they  executed  a  trust ;  and  in  1812,  a 
itequestration  was  awarded  against  them,  under  which 
Che  late  J.  B.  Fraser  was  appointed  trustee.  The 
trustee  carried  on  the  works  for  a  short  time  after 
his  appointment,  during  which  period  the  coal  was 
wrought.  Repeated  attempts  were  made  to  effect  a 
sale  of  the  works,  coal-lease  and  feus.  Down  to  12th 
July  1817,  the  leases  and  feus  were  included  in  the 
advertisements  of  sale,  &c.,  but  from  that  period,  the 
^trustee  alleged  they  were  excluded,  in  respect  he  then 
ceased  to  have  any  interest  in  them.  Meanwhile,  Mr 
Crawford  having  become  bankrupt,  the  estate  was  put 
under  sequestration,  and  his  trustee  afterwards  raised 
three  different  actions  against  the  Wilsons'  trustee — 
first,  An  action  libelling  on  the  lease,  and  setting 
forth,  that  the  co.il-works  had  been  stopped,  and  the 


machinery  dismantled,  and  praying  that  the  machinery 
should  be  restored.  Secondy  An  action  concluding  for 
payment  of  the  feu-duties  bypast,  and  so  on  half- 
yearly  for  all  time  coming ;  and  Thirds  An  action  of 
irritancy  and  removal  oo  non  solutum  canonem.  In 
T814,  a  submission  was  entered  into  between  thetnis* 
tees  for  their  respective  estates — \st.  Of  all  demands 
claims,  disputes,  questions  and  differences  depending? 
and  subsisting  between  the  parties  as  trustees ;  2d,  Of 
a  specific  claim  made  by  Crawford's  trustee,  and  all 
other  claims  competent  to  htm,  in  virtue  of  the  lease 
of  the  coal,  and  feu-contracts  of  the  lands  of  Climpy ; 
3(/,  Of  the  actions  before  mentioned;  and  4M,  Ufa 
claim  by  Wilson  and  Sons  on  Crawford's  estate. 
A  decreet-arbitral  was  issued,  and  certain  <'Iaims 
and  counter-claims  were  sustained  down  to  Whit- 
sunday 1817.  In  1818,  the  respondents  purchased 
the  lands  of  Climpy,  and  in  1820,  demanded  pay- 
ment of  the  rents  and  feu-duties  from  Wilson  and 
Sons'  trustee,  which  having  been  resisted,  the  matter 
was  laid  before  a  general  meeting  of  the  creditors, 
who  were  of  opinion,  that  subsequent  to  the  submis- 
sion and  decreet-arbitral,  no  claim  under  the  leasee 
and  contracts  lay  against  the  estatea.  Four  years  af- 
terwards, the  respondents  instituted  the  present  ac- 
tion, concluding — Ut^  That  it  should  be  found  that  the 
trustee  had  become  lessee  and  vassal ;  2(/,  For  payment 
of  arrears  of  rent  and  feu-duty,  and  future  liability  for 
such  payments.  In  defence,  the  trustee  pleaded — That 
any  acts  done  by  him  were  merely  those  of  necessary 
management,  and  that  having  subsequently  repudiated, 
and  been  discharged,  under  the  submission,  of  all  claim? 
connected  with  the  contracts,  he  was  neither  lessee  nor 
vassal.  Mr  Fraser  having  become  bankrupt,  the  ap- 
pellant  was  appointed  trustee  in  his  room.  The  re- 
cord being  closed,  the  Lord  Ordinary  pronounced  this 
interlocutor: — 

"  The  Lord  Ordinary  having  resumed  consideration  of  the 
debate,  and  advised  the  process,  Finds,  that  after  trying  the 
effect  of  a  voluntary  trust,  the  estates  of  Messrs  Wilson  and 
Sons,  late  iron-masters  at  Wilsontown,  were  sequestrated  in  June 
1812,  and  Mr  James  Bristow  Fraser,  the  trustee,  entered  into 
possession  of  a  coaKIcase  of  part  of  the  lands  of  Olimpy,  as  well 
as  of  two  feu-rights  of  parts  of  the  said  property,  and  was  infeft 
therein,  25th  July  1814 :  Finds  it  admitted  that  the  said  trustee 
carried  on  the  Wilsontown  ironworks  from  the  term  of  his  ap- 
pointment, at  lenst,  till  December  1812,  and  that  during  tbis 
period  the  coals  in  the  lands  of  Climpy  were,  in  virtue  of  the 
said  lease,  worked  for  the  use  of  the  works :  Finds  it  further 
admitted,  thut  in  P'ebrnary  1813,  sums  were  paid  to,  and  received 
from,  Thomson  the  overseer,  on  account  of  sales  of  coals  at 
Climpy  on  behalf  of  the  tnist-cstate  :  Finds  it  further  admitted, 
that  for  several  years  subsequent  to  the  sequestration,  the  pasture 
grass  on  the  Climpy  feus  were  let  on  behalf  of  said  estate,  and 
in  particular,  that  payments  from  this  source  were  received  down 
to  Whitsunday  1819;  Finds  that  Mr  Crawford,  the  proprietor 
of  Climpy,  having*  also  been  sequestrated,  his  trustee,  in  18)2, 
instituted  three  actions  against  the  trustee  on  Messrs  Wilsons* 
estates,  one  in  the  Sheriff  Court  relative  to  the  lease,  and  the  other 
two  in  this  Court  relative  to  the  feus, — one  of  them  for  payment 
of  the  feu -duties,  and  the  other  a  declarator  of  irritancy  o^  non 
solutum  canofiem ;  and  that  the  Wilsontown  trustee  did  not  state 
in  defence,  that  he  had  not  entered  into  possession,  or  that  be 
mennt  to  surrender  the  possession  to  the  landlord,  nor  did  he 
allege  that  he  had  intimated  to  the  landlord,  and  obtained  his  ap- 
probation or  acquiescence,  that  he  was  trying  the  experiment  of 
a  sale,  and  did  not  mean  to  take  possession  of  thent  for  behoof 
of  the  estate ;  on  ihe  contrary,  it  appears  that  at  tbis  time  tlte:»<? 
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subjects  were  reckoned  valuable  appendages  of  the  iron-works, 
and  that  be  only  stated  counter-claims  against  the  rents  and  feu- 
duties  claimed  from  him  as  assignee  to  the  lease  and  feuar  in  the 
lands  :  Finds,  that  in  August  1614,  these  processes,  and  the  mu- 
tual claims  of  the  parties,  were  submitted  to  the  decision  of  Mr 
Henry  Cockburn,  advocate,  and  that  a  decree-arbitral  was  pro- 
nounced in  July  1817,  which  sui^tained  various  claims  of  the 
jmrties,  hinc  inde,  and  among  others  the  claim  on  the  part  of  the 
landlord  to  the  coal -rents  under  the  lease,  and  the  land- rents 
under  the  fen-rights  down  to  Whitsunday  IR17  :  Finds,  that  as 
the  trustee  did  not  argue  in  this  submission  that  be  had  abandon- 
ni  the  lease  and  surrendered  the  fen-rights,  and  that  he  was  no 
longer  liable  for  them,  but,  on  the  contrary,  if  not  expressly,  he 
at  least  tacitly  admitted  himself  to  be  liable  to  implement  the 
conditions  of  the  lease  and  the  feu- rights,  the  clause  in  the  de- 
cree-arbitral founded  on,  which  mutually  discharges  all  claims 
the  one  party  has  against  the  other,  cannot  be  interpreted  as  cut- 
ting off  the  landlord's  claim  to  these  rents  and  feu-duties  sub- 
sequent to  Whitsunday  1817:  Finds  it  averred  by  the  pursuers, 
that,  subsequent  to  the  date  of  the  decree-arbitral,  it  was  held  by 
both  parties  that  the  lease  and  feu  .rights  continued  in  force  as 
U-'fore,  and  pos^sessed  by  the  Wilsontown  trustee — a  statement 
which  is  simply  denied  by  the  defender ;  but  this  deniul  is  con- 
tradicted by  his  continuing  to  draw  rent  for  the  pasture  grass  ; 
moreover,  he  does  not  allege,  that  after  the  date  of  the  decree- 
aibitral  there  was  any  notice  of  the  surrender  of  these  to  the 
landlord,  and  invitation  to  him  to  take  possession,  and  that  the 
defender  was  no  longer  to  be  liable  for  the  rent  and  feu- duty ; 
on  the  contrary,  the  Wilsontown  trustee  was  assoilzied  by  the 
dncree-arbitnil  from  the  declarator  of  irritancy ;  he  is  craved  for 
the  rent  due  at  Whitsunday  1818,  to  which  be  returns  no  answer ; 
and  though  the  feu-rights  were  not,  the  lease  was  expressly  ex- 
po«ed  to  public  roup  along  with  the  other  Wilsontown  property 
of  the  following  dates  16th  September  1818,20th  January,  10th 
February,  and  lOth  March  1819,  forming  lot  second  of  the  sub- 
jects exposed,  as  alleged  by  the  pursuers,  at  the  upset  price  of 
.£•2000,  which  is  denied  by  the  defender,  who,  however,  does  not 
&tate  what  was  the  upset  price  of  this  lot ;  and  no  offerer  having 
appeared,  the  property  was  again  exposed  to  sale  on  14th  Jime 
1820,  when,  for  the  first  time,  the  said  lease  was  left  out  of  the 
articles  of  roup :  Finds  that  the  pursuers,  who  had  purchased 
the  landa  of  Climpy  in  1818,  having  renewed  the  demand  for  the 
coal-rents  due  under  the  lease,  and  the  feu-duties  under  the  feu- 
ri^hts,  the  Wilsontown  trustee  was  instructed  by  the  creditors  to 
resist  this  claim  by  the  resolution  of  27th  December  1820,  on 
the  ground  that  the  decree-arbitral  having  been  implemented, 
nothing  more  was  due  :  Finds,  under  these  circumstances,  that 
the  Wilsontown  trustee  having  entered  into  possession  of  the 
lca.«e,  and  been  infeft  in  the  feu-rights,  and  having  for  so  many 
years  taken  benefit  of  the  lease  and  feu-rights  for  the  use  of  the 
sequestrated  estate,  has  become  the  assignee  to  the  lease,  and 
the  vassal  in  the  feu-rights,  and  must  be  bound  to  fulfil  the  pres- 
tations  due  under  these  contracts  towards  the  landlord,  and  is  not 
now  entitled  to  abandon  them  :  Finds  that  Mr  Fraser,  the 
trustee,  has  been  succeeded  in  his  office  by  the  present  defender, 
and  no  decree  is  now  craved,  either  as  an  individual,  or  as  trus- 
tee, against  Mr  Fraser :  Therefore,  and  in  respect  that  the  pur- 
.^uers  have  acquire<l  right  to  the  coal-rents  and  feu-duties  which 
fell  due  subsequent  to  Whitsunday  1817,  decerns  against  the  de- 
fender, the  trustee  on  the  Wilsontown  estate,  for  the  rents  and 
feu-duties  subsequent  to  Whitsunday  1817,  pa3rable  half-yearly, 
at  the  terms  of  Martinmas  and  Whitsunday,  with  interest  from 
the  term  at  which  each  fell  due  and  till  parmeut,  and  to  continue 
the  payment  of  the  said  rent  and  feu-duties,  with  interest  as 
nbovp,  during  the  subsistence  of  the  said  contracts  respectively  : 
And  further,  finds  the  defender  liable  in  expenses,  of  which  al- 
lows  an  account  to  be  given  in,  and  remits  to  the  auditor  to  tax 
the  same,  when  given  in,  and  to  report" 

To  this  interlocutor  the  Court  adhered.  Wilson 
Sc  Sons*  trustee  then  appealed,  pleading — I.  The  trus- 
tee upon  a  sequestrated  estate  does  not  become  a  lessee, 
nlthongh,  wliile  acting  within  the  Statute,  he  enter 
into  possession  for  the  purposes  of  management  and 
c.inseqneiit  sale  and  realization. — II.  A  trustee  upon 


a  sequestrated  estate  cannot  become  a  feudal  vassal, 
because  his  assumption  of  such  a  character  would  be 
directly  at  variance  with  the  nature  of  his  trust,  and 
subversive  of  the  provisions  and  spirit  of  the  seques- 
tration Statute. — III.  As  the  trustee  was  acting  within 
the  Statute,  and  not  only  entitled,  but  bound  to  possess 
for  the  purposes  of  realization  and  sale,  it  is  incum- 
bent upon  the  respondents  to  prove  that  he  travelled 
out  of  the  Statute,  and  became  lessee  and  vassal ;  but 
which  they  have  not  proved. — IV.  By  the  submission 
and  decreet-arbitral,  all  claims  against  the  trustee 
under  the  lease  and  feu-contracts  were  discharged  ;  or 
at  least,  those  deeds,  combined  with  the  subsequent 
conduct  of  the  trustee,  were  equipollent  with  a  de- 
claration of  non-adoption. — V.  If  it  shall  be  proved 
that  the  trustee  acted  out  of  the  Statute,  by  entering 
into  unwarrantable  speculations,  he  could  not,  even 
with  the  concurrence  of  the  commissioners,  and  much 
less  without  their  concnrrence,  so  do,  to  the  effect  of 
binding  the  estate  or  the  body  of  creditors,  but  he 
could  bind  those  creditors  only  who  it  shall  be  proved 
authorised  or  sanctioned  his  proceedings.  Answered 
— I.  The  respondents*  title  to  sue  the  present  action 
in  the  Court  below  was  incontestible,  and  was  not  ul- 
timately questioned  by  the  appellant. — II.  The  facts, 
either  admitted  on  record,  or  established  by  written 
evidence,  and  not  offered  to  be  competently  redargued 
or  contradicted,  were  amply  sufficient  to  show,  that 
the  trustee  on  the  estate  of  the  Wilsontown  Company 
did  become  liable,  as  as«iignee  of  the  said  coal-lease 
and  feu-contracts,  and  deliberately  acted  (from  a  view 
to  the  supposed  interest  of  the  creditors  whom  he  re- 
presented,) for  years  as  the  assignee  and  successor  of 
the  Wilsontown  Company,  the  original  tenants  and 
feuars  in  the  said  rights. — III.  The  pleas  of  the  de- 
fender (appellant)  in  this  case,  having  been  entirely 
groundless,  both  in  law  and  in  fact,  were  justly  re- 
pelled. 

Lord  Wynford. — Aly  Lords,  the  only  dilTiciilty  that  has  oc- 
curred to  me  in  this  cji^ie,  has  arisen  from  the  d.tficully  of  find- 
ing out  what  the  fnets  are,  in  the  midst  of  this  mass  of  papers;— 
when  once  the  point  is  ^ot  at,  it  appears  to  me  that  there  is  no- 
thing to  discuss.  If  1  felt  there  was  the  hust  dinicuUy,  I  should 
not  propose  to  your  Lordships  to  give*  judgincnt  in  tlie  uhst-nce 
of  my  noble  and  learned  friend,  who  h»is  been  obliged,  on  uccount 
of  public  business,  to  withdraw  bim«ielf.  I  knew  what  my  noble 
and  learned  friend's  opinion  was,  before  he  left  the  woolsack, 
and  nothing  has  since  occurred  to  alter  that  opinion.  This  is  a 
proceeding,  called  an  action  of  declarator.  We  have  no  turh 
proceeding  in  the  law  of  Englnnd.  It  is  one  by  which  a  party 
desires  to  have  a  right  nihrmed  to  him,  and  the  complainant  in 
this  case  desires  to  have  this  right  affirmed  to  him.  After  stat- 
ing several  circumstances,  he  snys,  aflirm  my  right  to  recover 
against  this  defendant  the  rents  of  this  estate.  The  qne^tion  is — 
is  he  entitled  to  them  ?  The  lease  was  grunted,  not  to  the  pre- 
sent defender,  but  to  a  person  whom  the  present  defender  re- 
presents as  his  assignee.  The  original  le<;see  hnving  become 
bankrupt,  his  property  was  sequestrated ;  and  the  party  who  ap- 
pears before  your  Lordships  is  the  person  who  stood  in  the  situa- 
tion of  assignee  under  that  sequestration.  The  originnl  lessor  had 
also  become  bankrupt,  and  his  property  was  assigned  to  another 
person.  It  seems  there  were  considerable  debts  existing,  and 
there  was  a  debt  due  from  the  original  landlord  to  the  original 
tenant,  to  the  amount  of  about  i,*19(K).  In  consequence  of  dis- 
putes that  had  occurred,  the  question  between  tbe^e  p:irties  was 
referred  to  a  gentleman  who  waft  appointed  the  arbitrator  to  de- 
cide betw*een  them ;  and  he  decided,  that  the  amoimt  which 
should  be  foiuid  due  should  be  set  off  against  the  feu-dues  and 
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rents  of  tbe  estate  which  would  become  due  up  to  the  year 
J  81 4.  Tbe  nrbiCrator  decided,  that  from  the  year  1814,  this 
person,  who  was  bankrupt,  tbe  defender,  is  no  longer  entitled  to 
the  use  of  tbe  debt  to  be  set  off  against  tbe  said  dues,  but  that 
be  is  to  come  in  as  an  ordinary  creditor.  The  person  remains 
^till  in  possession  of  the  property ;  and  it  seems  to  me  to  be  ad- 
mitted in  the  course  of  the  argument,  that  if  there  had  not  been 
nn  assignment  of  the  counterpart  of  tbe  lease,  it  could  not  be 
contended  that  he  bad  not  remained  long  enough  to  have  made 
ivbat  is  called  an  election  to  the  property,— to  have  held  it  for 
the  remainder  of  tbe  term ;  because  your  Lordships  will  per- 
ceive, that  in  1814  he  might  hare  got  out,  or  as  soon  after  as 
be  found  it  would  not  be  beneficial  to  the  persons  whom  he  re- 
]>resentcd  for  him  longer  to  retain  tbe  property, — instead  of 
which,  be  remains  in  posseRsion  till  1 820.  Then  be  states,  that  be 
shall  not  remain  in  possession,  as  a  tenant  must  remain  in  pos- 
session, in  consequence  of  tbe  assignment  of  the  counterpart  of 
the  lease.  It  is  admitted,  however,  by  those  who  insist  that  be 
remained  in  possession  under  tbe  assignment,  that  the  assign- 
ment, as  far  as  it  gives  tbe  assignee  a  right  to  recover  the  rents, 
is  good  against  a  singular  successor ;  that  is,  against  a  person 
standing  in  the  situation  of  those  who  claim  the  establishment 
of  this  right,  calling  on  the  person  to  pay  bis  rents  over  tu  him. 
]t  struck  me  as  extraordinary,  that  the  assignment  should  be 
said  to  extend  to  preventing  the  assignee  recovering  the  rents, 
yet,  that  it  was  to  be  considered  that  the  man  was  in  possession 
under  tbe  assignment,  and  not  under  bis  own  lease.  I  think  he 
must  be  considered  as  being  in  possession  under  bis  original 
lease  ;  but  the  argument  was  very  ingeniously  put  by  Mr  Mur- 
ray, at  your  Lordships*  Bar,  as  to  this  assignment  never  having 
been  assigned.  This  lease  has  never  been  assigned.  They  ad- 
roit the  property  and  the  estate  have  been  assigned,  but  the 
lease  has  never  been  assigned.  But  the  terms  of  the  lease,  which 
was  read  to  your  Lordships,  are,  that  the  lessee  binds  himself, 
bis  executors,  administrators,  and  assigns.  Tbe  moment  the 
estate  is  assigned,  the  property  and  the  lease  are  assigned,  and 
uU  other  things  are  assigned, — therefore  it  seems  to  me  there  is 
no  pretence  for  that  argument.  My  Lords,  this  point  does  not 
8L*em  to  have  been  argued  in  the  Court  below.  It  was  reserved 
to  be  argued  here  l>efore  your  Lordships,  who  are  not  so  fami- 
liar (and  I  include  myself)  with  Scotch  proceedings  as  they 
»re  in  the  (^ourt  below.  In  the  Court  below,  as  far  as  I  can  col- 
lect from  tbe  interlocutor,  the  question  was,  whether  this  per- 
son remained  in  possession  a  sufficient  length  of  time,  to  render 
liim  liable  on  the  lease  ?  There  was  nothing  said  as  to  tbe  effect 
of  the  ailment  Now,  for  the  first  time,  it  is  argued,  that  it 
was  the  assignment  under  which  he  was  in  possession,  and  not 
the  lease.  I  cannot  but  consider  that  he  was  in  possession  un- 
der the  original  lease;  and  I  think  that  be  was  in  possession  too 
long,  if  he  remained  in  possession  after  1814;  for  though,  un- 
doubtedly, this  was  not  decided  until  1817,  yet  it  was  decided  in 
1817,  that  he  was  not  to  set  off  the  rents  after  1814;  but  per- 
haps it  is  not  necessary  to  trouble  your  Lordships  with  obser\'a- 
tions  on  this  part  of  tbe  case,  for  he  did  not  quit  until  1817,  and 
lie  continued  in  after  1817,  and  received  a  part  of  the  profits  of 
the  estate  in  1818,  in  181 9  and  in  1820.  I  have  always  under- 
stood the  law  to  he  this,  and  it  must  be  the  law — for  common 
Fcnse  constitutes  tbe  foundation  of  the  law  on  both  sides  of  the 
Tweed, — that  if  a  man  chooses  to  take  part  of  the  benefit  of  an 
rstatp,  he  must  take  it  subject  to  all  incumbrances.  A  man 
cannot  say,  1  will  receive  the  rents  of  part  of  an  estate,  and  not 
be  considered  in  possession  of  the  whole.  In  this  part  of  the 
United  Kingdom,  if  a  man  remains  in  possession  longer  than 
is  necessary  to  ascertain  what  is  the  value  of  the  property,  that 
is.  as  the  assignee  of  a  bankrupt,  he  renders  himself  liable  to  the 
covenants  of  the  lease.  Jo  this  case,  it  is  impossible  to  contend 
that  he  remained  in  possession  to  ascertain  its  value.  It  has 
been  said  by  Dr  Lusbington,  that  he  remained  in  possession  of 
the  coal-works,  to  enable  him  to  carry  on  a  manufactory.  No 
bankrupt's  assignee  has  a  right  to  remain  in  possession  of  an 
estate  fur  the  purpose,  not  of  ascertaining  what  is  tbe  value  of 
the  estate,  but  of  carrying  on  some  other  manufactory.  That  is 
H  plan  by  which  he  njay  be  very  much  benefited,  and  by  which 
(he  owner  of  tlic  cstato  certHinly  may  be  very  much  prejudiced. 
My  Lords,  the  luurncd  Judges  in  ihe  Cuuil  beluw  bud  uo  dif- 


ficulty in  deciding  that  which  was  submitted  to  them.  It  ap- 
pears from  tbe  report,  that  the  only  questions  raised  there  was, 
whether  this  was  decided  on  by  tbe  arbitrator  in  the  Court  l>e- 
low,  80  as  to  prevent  them  from  getting  at  the  question.  The 
learned  Judge  who  gave  judgment  below  (for  there  was  only 
one  of  the  Judges  who  seems  to  have  said  anything  in  giving  the 
judgment),  saia,  "  After  paying  every  possible  attention  to  the 
case,  I  can  find  notbinff  in  tbe  decreet-arbitral  which  can  possibly 
be  said  to  extinguish  these  contracts  of  lease  and  fen  in  all  time 
cominff.**  It  therefore  seems  to  ipe,  that  unless  there  was  some- 
thing in  the  award  which  prevents  the  judgment  from  being 
given,  that  is  the  judgment  which  ought  to  be  given.  The 
Court  below  found  nothing  in  the  award  which  prevented  the 
Court  coming  to  the  conclusion  to  which  I  humbly  recommend 
your  Lordships  to  come.  I  confess  I  do  not  see  the  least  ground, 
from  any  thing  which  appears  in  any  part  of  this  award,  to  in- 
terfere with  tbe  judgment  which  has  been  pronounced  in  this 
case,  and  I  shall  humbly  advise  your  Lordships  to  affirm  tbe 
judgment  of  tbe  Court  below.  I  am  disposed  to  tliink  it  ought 
to  be  with  costs. 

The  Lord  Gliancellor  having  retarned,  their  Lord- 
ships consulted  for  a  few  niinittes,  af^er  which, 

Lord  Wifnford  added — I  would  move  your  Lordships  to  af- 
firm tbe  judgment  of  tbe  Court  below.  At  present,  we  will  $aiy 
nothing  on  the  question  of  costs. 

Mr  SoHcUoT'General, — I  hope,  my  Lords,  I  am  not  irregular  in 
making  an  application,  that  this  judgment  may  be  affirmed  with 
costs.  I  humbly  conceive,  that  if  there  ever  was  a  case  in  which 
your  Lordships  were  called  upon  to  grant  costs  to  a  resppudent, 
this  is  tbe  case,  where  tbe  parties  have  come  here,  as  it  seems  to 
me,  without  any  possible  ground.  With  great  respect  for  the 
Scotch  Bar,  I  am  astonished  they  gave  a  certificate  of  there  be. 
ing  reasonable  ground  for  appeal.  1  beg  pardon,  if  I  am  wrong 
in  urging  this  on  your  Lordships. 

Lord  Chancellor. — The  consideration  of  costs  is  reserved.  We 
affirm  tbe  judgment  simply  for  the  present,  with  a  reaer^'ation  of 
the  question  of  costs. 

Interlocutors  affirmed. 

Appellant's  Authorities. — (].)54  Geo.  III.  cap.  137,  sec.  39, 
41,  42.  Vol.  XL  Beirs  Com.  p.  411.  (2.)  Bell's  Cora.  Vol.  L 
p.  93,  Campbell  and  Others  v.  Common  Agent  on  Ehtate  uf 
Edderline,  14th  January  1801  ;  Mor.  Bell's  Election  Law,  p. 
12I.a  Murray  v.  Neilson,  5th  March  1755;  Mor.  8804. 
Donaldson  and  Others  o.  Grant,  lltb  March  1786;  Mor.  8689. 
Campbell  r.  Speirs,  14th  December  1790.  Bellas  Election  Law, 
Note,  p.  123-26.  Lockhart  v.  Wingate,  19th  February  1819; 
Fac.  Coll.  Dumbartonshire  Election,  18i90.  Case  of  Buchanan. 
54  Geo.  III.  cap.  137,  sec.  75,  76.  Bell's  Com.  Vol.  H. 
p.  412. 

Respondents*  Authorities. — (2.)  Ross  v,  Monteith,  5tb  Fc 
bruary  1786;  Mor.  15,290.  Nisbett's  Trustee,  10th  DecemlKr 
1802;  Fac  Coll.  Cuthill  r.  Jefi*rey,  2Ist  November  1818; 
Fac.  Coll.  Brougham  v.  Robinson ;  VII.  East,  p.  339.  Tur« 
ner  v.  Richardson  ;  VIL  East,  p.  334.  Wheeler  r.  Brambcr ; 
III.  Campbell's  Reports,  p.  340.  Hanson  o.  Stevenson  and 
Mills ;  I.  Barn,  and  Alderson,  p.  303. 

Second  Division. — Lord  Medwyn,  Ordinary. — A.  Dobic, 
Appellant's  Solicitor. — MoDcrieff,  Webster  and  Thomson,  Re- 
pondents'  Solicitors. 


COURT  OF  SESSION. 


INNER-HOUSE. 


5lh  March  1833. 

No.  260. — Elizabeth  Roughead  or  Tod  &  Spouse, 
PclUioncrs,  v.  William  K.  Huntkr,  Respondent. 

Judicial  Factor— Interference  of  Court— Trust-Deed—yl/wrf.y 
haring  been  appointed  truster,  under  a  deed  of  st'll/ementt  tfith 
power  nf  ntbumption i  and  havinj^  nfcw  datfs  before  hh  death  a*« 
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sumeii  kis  brother  at  a  trustee ;  and  the  parties  beneficialli/  in" 
(crested  having  applied  for  the  appointment  ofa  judicial  factor ^ — 
the  Court  refused  the  application^ — an  improper  nomination,  or 
improper  conduct  on  the  part  of  the  person  assumed,  not  being 
seriously  alleged. 

The  deceiued  James  Roughead,  tenant  of  Black- 
adder,  by  his  trust-ditposition  and  settlement,  of  17th 
Jannary  1821,  conveyed  and  disponed  to  John  Rough- 
head,  Jardinefield ;  Datid  White,  Dunbar;  and  James 
Hunter,  writer  in  Dunse;  and  to  the  survivors  or  sur- 
Tivor«  acceptors  or  acceptor  of  them,  as  trustees*  his 
whole  means  and  estate,  heritable  and  moveable,  in 
ini^t,  for  the  purpose,  inter  alia,  of  converting  the 
snme  into  money,  aild  Vesting  it  upon  sufficierlt  heri- 
tuble  or  personal  security.  The  purposes  of  the  trust 
were,— ^A-j^,  The  payment  of  debts ;  2{//y,  The  con- 
reyanee  df  the  household  furniture  to  Mrs  Elisabeth 
Konghead  or  Tod,  an  illegitimate  daughter  of  the 
Ranter,  in  liferent,  with  an  express  excTasion  of  her 
husband*^  ;!/«  mariti,  and  to  her  children  in  fee ;  Sdl^, 
The  interest  of  the  trust-funds  was  to  be  paid  to  her  for 
her  maintenance,  and  certain  provisions  to  her  daugh- 
ters on  their  marriage  or  majority,  with  this  express 
d«H;laration,  that  the  pt*ovlsibn  for  IVfrs  Houghead  was 
alimentary,  not  attachable  by  the  dlligehce  of  her  bus- 
b.ind's  creditors,  and  exclusive  of  his  jus  mnrili ; 
Mhlif,  Upon  her  death,  tlie  residue  was  to  be  divided 
among  her  children.  The  granter  died  in  February 
1824,  at  ilkrhich  time  the  late  James  Roughead,  was 
the  only  surviving  trustee  in  the  settlement.  He  ac- 
cepted the  office,  and  a  fevr  days  before  his  death,  as- 
sumed his  brother,  the  respotident,  as  a  trustee,  by  a 
deed  of  assumption  in  terms  of  the  grantor's  settle- 
ment, which,  inter  alia^  contained  this  clause : 

**  Further,  I  do  hereby  give  full  power  to  my  trustees,  in  the 
event  of  the  death,  non-acceptance  or  resignation  of  any  one  of 
them,  or  to  the  survivor  of  tnem,  to  assume  such  person  or  per- 
sons, one  or  more,  as  they  sbull  think  fit,  to  be  trustees  along 
with  them,  who  shall  have  the  same  powers,  and  be  subject  to 
the  whole  declarations  and  others  foresaid.** 

Mrs  Rooghead  or  Tod  then  petitioned  the  Court 
for  the  appointment  of  a  factor  upon  the  heritable 
and  moveaole  estate  of  her  father,  with  the  usual 
powers.  The  petitioner,  in  support  of  her  demand, 
maintained,  That  she  had  been  unable  to  get  an  ac- 
counting with  the  late  James  Hunter,  who  had  for 
years  acted  as  sole  trustee,  and  thdt  the  present  trus- 
tee was  his  brother,  and  had  beeti  assumed  by  him 
only  a  few  days  before  his  decease :  That  she  had 
brought  a  reduction  of  said  deed  of  assumption ;  and 
that  the  respondent  had  already  intromitted  with  fimds 
to  the  extent  of  £800,  and  found  no  security.  An- 
swered— ^The  assumption  was  in  terms  of  the  grantor's 
deed.  Malversation  is  not  alleged.  The  grantor's  trust- 
deed  must  be  the  rule.  If  the  Court  think  there  is 
any  legal  objection  to  the  respondent  holding  the  of- 
fice, he  is  willing  that  a  fit  person  should  be  appoint- 
ed to  carry  the  truster's  will  into  eifect.    At  advising, 

Lord  President  eaid,  the  truster's  deed  conferred  upon  the 
trustees,  or  the  surviving  acceptor  of  them,  the  power  to  assume 
new  ones.  The  petitioners  might,  (lowcver,  take  ail  competent 
means  in  law  to  secure  the  funds.  He  ihdtigbt  th^  petition  must 
be  refused. 

Lord  ffalgray^ — The  will  of  the  testator  tnust  be  the  rule. 
If  the  petitioner  had  saia«  that  4he  trq^tee  did  not,  in  terms  of 
thv'  devd  of  Settleme/it,  iiomiudtc  and  as&ume  a  proper  pccson, 


and  that  the  party  assumed  was  acting  improperly,  then  the 
Court  could  have  interfered,  but  not  otherwise. 

The  Court  refused  the  prayer  of  the  petition. 

Krst  Division. — Lord  Ordinary,  Moncreiff. — Jet,  Currie. — • 
Alt,  P.  Robertson.— William  Waddell  W.S.,  and  William 
Pollock,  Agents.— Sir  R.  Dundas,  Clerk [J.  W,  //.] 


bth  March  1833. 

No.  261. — William  Christie,  Pursuer,  v.  William 
Loudon  &  William  Powrib,  Defenders, 

Process — Summons  — Conclusions  — Competency  — Sequestra- 
tion-* Subsequent  Estate — A  bankrupt  having  obtained  from  a 
purchaser  of  part  of  his  sequestrated  estate  a  reconveyance  of  the 
subject  i  and  having  theraafler  carried  on  hi%  business  in  it ;  and 
having  died  undischarged,  after  having  contracted  new  debts, — 
his  son  having  served  heir  rum  beneficio  inveiitarii, — the  trus- 
tee having,  by  authority  of  the  creditors,  brought  an  cxtiint  against 
the  purchaser  arid  the  son,  for  recovery  of  the  sul^ett  as  part  of 
the  sequestrated  estate, — and  the  defenders  having  objected  to  the 
relevancy,  competency  and  title, — the  Court  adhered  to  the  Lord 
Ordinary's  interlocutor  repelling  the  defences  in  so  far  as  prelimi- 
nary ^  holding  that  all  objections  to  the  form  and  concluHons  of 
the  action  might  be  afterwards  discussed. 

The  pursuer,  a  cashier  of  the  Dundee  6ank,  and 
the  trustee  on  the  sequestrated  estate  of  the  deceased 
William  Loudon,  manufacturer  in  Dundee,  brought 
ah  action  of  declarator,  adjudication,  count  and  reckon* 
ing,  See,  against  the  defenders,  2d  November  1832,  set- 
ting forth — That  the  estate  had  been  sequestrated  oii 
21  St  July  1829,  when  Loudon  wa8  possessed  of  several 
heritable  properties,  which  were  specially  adjudged 
to  the  pursuer  as  trustee :  That  part  of  these  were 
purchased  at  public  roup,  27tk  October  1830,  for 
£239,  by  the  defender  Powrie  (who  was  infeft),  osten-> 
sibly  for  himself,  but,  as  the  pursuer  had  afterwardH 
learned,  for  the  bankrupt,  upon  certain  private  con- 
ditions, expressed  in  a  written  obligation  by  Powrie : 
That  by  54>  Geo.  II L,  c.  137,  sec.  39,  Loudon  wan 
bound  to  signify  and  cbnvey  this  his  acquisition  to  the 
trustee,  for  the  information  and  behoof  of  the  credi- 
tors, — but  that  he  died  on  28th  June  1832,  without 
doing  so:  That  the  first  general  meeting  (2-kh  Oc- 
tober 1832,)  after  the  acquisition  became  known,  had 
instructed  the  trustee  to  take  the  necessary  steps  for  ita 
acquisition  ;  and  concluding  for  a  finding,  that  Powrie 
acquired  and  held  the  subjects  for  the  bankrupt,  and 
for  the  pursuer  in  his  place,  and  should  render  account 
of  bis  whole  advances,  outlays,  and  intromissions- 
pay  any  balance  in  his  hands — and  denude  in  the  pur- 
suer's favour ;  and  that  Loudon,  as  served  heir  to  hi:* 
father,  fhould  concur  in  the  same ;  or  otherwise,  if  it 
should  be  found  that  PoWrie  was  not  obliged  to  ac- 
count directly  to  the  trustee,  that  Loudon,  the  son, 
should  be  held  to  have  possessed  the  subjects  for  the 
estate,  and  be  ordained  to  convey  them  to  the  trus- 
tee, and  account  for  his  intromissions,  &c. 

London  gave  in  defences — virtually  admitting  flie 
understanding  at  the  date  of  the  sale  to  Powrie,  a* 
the  bankrupt  intended,  with  the  assistance  of  his 
friends,  to  renew  his  business  on  the  preniisaes — ^and 
stating.  That  this  was  known  to  the  trustee  and  credi- 
tors all  along:  That  the  bankrupt  actually  recom- 
menced business  there,  and  had  dealings  both  i^ith  the 
estate,  as  a  third  party,  and  with  the  Dundee  B.ink : 
That  the  baniirupt,  16th  December   1831,  while  still 
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owing  Puwrie  a  balance  of  £300  on  his  advances  in  con- 
nection with  the  suhjecti),  obtained  from  him  an  obliga- 
tion to  reconvey  on  certain  conditions  ;  and  that  on  the 
decease  of  the  bankrupt,  who  had  incurred  various 
debts  during  his  new  trade,  and  had  not  paid  up  the 
principal  of  £300  to  Powrie,  tlie  defender  was  served 
his  heir,  and  his  younger  brother  executor  qua  next 
of  kin,  with  the  view  to  a  settlement.  And  he 
pleaded — That  tlie  action  was  incompetent,  inasmuch 
n9,  although  the  sequestration  might  operate  as  an 
inhibition  against  the  bankrupt,  it  coula  not  attach 
his  subsequent  estate  after  his  death  :  That  the  pur- 
suer, merely  as  trustee  in  the  former  sequestration, 
had  no  title  to  insist ;  and  that  his  own  service  as 
heir  cum  benejicio  inx>eniarn,  and  his  interest  in  the  re- 
version, formed  a  title  to  exclude  the  action,  Powrie 
also  gave  in  defences — stating,  that  he  had  received  no 
interest  on  his  debt  since  Whitsunday  1832,  and  that 
he  had  had  no  intromissions  with  the  rents, — and 
pleading,  I.  The  property  in  question  cannot  be  ad- 
judged from  the  defender,  so  as  to  interfere  with  his 
right  of  sale,  in  terms  of  his  arrangement  with  Lou- 
don, which  right  the  defender  is  entitled  to  exercise 
for  his  own  relief. — II.  While  the  defeqder  is  willing 
tliat  the  right  of  the  bankrupt,  under  the  transaction 
in  question,  shall  be  conveyed  or  adjudged  to  the 
pursuer,  in  such  manner  as  the  Court  may  think  right, 
the  property  or  the  proceeds  can  only  be  taken  upon 
payment  to  the  defender  of  the  several  claims  com- 
petent to  him  against  London,  as  above  stated. — III. 
Quoad  ultra,  the  defender  is  entitled  to  be  assoilzied, 
there  being  no  grounds  for  any  demand  against  him. 

Lord  Medwyn  (9th  February  1833,)  pronounced 
the  following  interlocutor: 

"  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties 
on  the  preliminary  defences,  repels  the  defences,  in  so  far  as  they 
lire  preliminary;  and  as  the  defender  has  intimated  his  intention 
not  to  acquiesce  in  this  decision,  finds  him  liable  in  expenses, 
and  remits  the  account  thereof,  when  lodged,  to  the  auditor,  to 
tax  and  to  report,  and  decerns,** 

Loudon  reclaimed — pleading  at  advising.  That  the 
defences  repelled  by  the  Lord  Ordinary  were  strictly 
preliminary,  because  they  arose  out  of  the  narrative, 
and  on  the  face,  of  the  summons ;  and  therefore,  that 
as  there  was  no  propriety  in  reserving  the  defences, 
they  should  not  have  been  repelled,  in  so  far  as  they 
were  preliminary,  nor  should  he  be  forced  to  make 
up  a  record  when  there  was  no  need  for  it.  The  pur- 
suer maintained — That  the  action  was  truly  a  con- 
stitution at  the  instance  of  the  creditors. 

Lord  Gienlee  thought  the  point  importi^nt.  But  the  Lord 
Ordinary  had  left  it  entirely  open  to  the  defenders  to  show  that 
every  conclusion  of  the  summons  was  inept.     He  had  only  re- 

EcUed  the  defences,  to  the  effect  of  allowing  the  trustee  fo  be 
eard  on  the  propriety  of  his  demands.  A  supplementary  se- 
questration was  here  out  of  the  question — for  the  bankrupt  was 
dead.  But  his  death,  while  undischarged,  did  not  deprive  his 
creditors  of  their  right  to  make  all  they  could  of  his  funds.  The 
son  had  succeeded,  and  made  up  titles  curn  benejicio  inventarii. 
That  implied,  that  the  creditors  might  take  decree  to  the  extent 
of  the  inventory.  But  it  did  not  say  that  the  creditors  could  in 
this  action  take  the  property  mordicut,  and  adjudge  it,  on  the 
ground  that  it  belonged  to  them,  as  part  of  the  sequestrated 
e&ta(e.  Certainly  not.  However,  if  the  trustee  would  take  no 
other  course  t1\an  this,  it  would  be  very  right  that  he  should  be 
licard  more  at  length.     The  interlocutor  was  quite  right,  upon 


the  understanding  that  it  left  the  question  of  the  ineptness  of 
the  summons,  and  the  absurdity  of  its  conclusions,  perfectly 
open. 

Lord  Afeadowbanic  thought  that  every  thing  was  left  open. 
But  the  Court  should  take  care  not  to  foreclose  the  defender. 

Lord  Cringletie  thought  that  the  summons  raised  a  very  nice  and 
important  question  at  the  outset.  He  had  great  doubts  if  these 
subjects,  bought  at  public  sale,  could,  because  they  had  returned 
into  the  hands  of  the  bankrupt,  be  held  to  fall  under  the  charac- 
ter of  a  separate  estate,  affectable  by  the  original  sequefttration. 
However,  he  thought  that  the  interlocutor  did  not  touch  the 
question  at  all.  If  the  Lord  Ordinary  were  to  ordain  the  son 
to  denude  in  favour  of  the  trustee,  what  else  would  it  be  than  a 
decree  of  constitution.  Bat  here  was  an  action  brought  by  the 
trustee  against  a  person,  who,  as  he  alleged,  had  in  bis  hands  part 
of  the  trust-estate.  Surely  that  was  a  competent  action,  if  well 
founded.  And  the  Lord  Ordinary  had  not  decided  that  it  was 
either  well  or  ill  founded. 

The  Lord  JutUce-  Clerk  could  see  no  harm  in  the  interlocutor, 
if  it  was  understood  not  to  touch  the  objections  to  the  compe- 
tency of  the  action.  If  it  was  held  to  affect  these,  the  parties 
must  be  yet  fully  heard  upon  the  merits  of  the  defences. 

The  Court, 


(t 


In  respect  that  all  questions  will  remiun  entire  as  to  the  form 
and  conclusions  of  the  action.  Adhere  to  the  interlocutor  sub- 
mitted to  review,  but  recal,  hoc  statu,  the  finding  thereof  as  to  ex- 
penses of  process,  reserving  all  claims  of  the  parties  relative 
thereto  for  future  consideration ;  and  to  this  effect,  hoc  sitUu  de- 


cern. 


n 


Second  Division. — Lord  Ordinary,  Me6wyn,~^Act,  Ivory. — 

Ail,  Cuninghame,  Russell Brown  &  Miller,  W.S.,  and  (rreig 

&  Morton,  W.S.,  Agents Mr  Ferguson,  Clerk. — [r.C] 


5ih  March  1833. 

No.  262. — James  Grindlay,  Suspender^  v.  Janet 

To  WE  us,  Charger. 

Process — Competency-— Jury- Roll — Reclaiming  Note— ^  re- 
claimhtg  riote  against  an  interlocutor  mereljf  sendi fig  a  case,  in 
which  the  record  had  been  closed,  to  the  jury-roll,  after  the  nbcM' 
tion  of  the  Jury- Court — Held  incotnjKlent,  and  refused  as 
such. 

In  this  saspension  and  llheration, 

"  The  Lord  Ordinary  (29th  January  1833,)  having  consi- 
dered the  record,  and  heard  counsel  thereon,  remits  the  cause  to 
the  jury  roll." 

Against  this  interlocutor  the  suspender  reclaimed. 
At  advising,  the  charger  pleaded,  Tiiat  the  reclaiming 
note  was  incompetent,  as  against  a  mere  remit  to  the 
jury^  roll ;  and  that  the  suspender  should  have  gone  to 
the  jury  roll,  and  moved  for  a  remit  back  to  the 
Court  of  Session  roll.  The  suspender  answered, 
Tliat  the  regulation  which  the  charger  sought  to  en- 
force, was  antecedent  to  the  abolition  of  the  Jury 
Court  as  a  separate  judicature. 

Lord  Cringletie  remarked,  that  the  Act  abolishing  the  Jury 
Court  provided  for  the  continuance  of  all  clauses  not  incuDbi»- 
tcnt  with  its  provisions. 

The  Lord  Justice-Clerk  observed,  that  when  the  cause  came 
to  be  taken  up  in  the  jury  roll,  the  suspender  might  endi*avour 
CO  show  that  it  should  go  back  to  the  C>>urt  of  Session.  But  he 
would  have  very  uphill  work.  For  it  was  plain  that  this  case 
must  be  decided  by  a  jury. 

The  Coart  refused  the  note  as  incompetent,  with 
three  guineas  of  expenses. 

Second  Division, — Lord  Ordinary,  Medwyn..^^c<.  A.  Moc* 
Neill. — Alt,  J.  J.  Reid. — John  Nairn,  S.S.C.,  and  James  Dun- 
can, W.S.,  Agents— Mr  Thom5t)n,  Clerk.— [r.6*] 
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5/A  March  1833. 
No.  263. — Keith  ».  Smart. 

Process  —  Auditor*s  Report  —  Expenses  —  Distribution  —  Ex' 
penstfs  nf  a  precognition  and  memorial  in  one  actioHf  but  rela- 
tive to  two  otken,  distributed  among  the  whole, 

A  party  haTing  broaght  three  actions  on  similar 
groaods,  against  certain  defenders,  who  had  separate 
agents,  and  had  made  up  separate  records, — two  of  these 
actions  having  been  compromised,  and  the  third  having 
been  decided  in  the  Jury  Court,  in  favour  of  the  pur- 
suer ;  and  the  defender  having,  on  a  motion  for  ap- 
proval of  the  auditor's  report,  objected  that  the  same 
precognition  and  memorial  served  for  all  the  three 
cases,  and  therefore  that  he  ought  not  to  be  sub- 
jected in  the  whole  expense  of  it, — the  Court,  hold- 
ing, that  whatever  was  necessary,  in  common,  to  all 
the  three  cases,  must  not  be  allowed  to  lie  on  one  only, 
remitted  as  follows,  to  the  auditor,  to  make  a  special 
report,  with  a  view  to  the  distribution  of  the  expense : 

*'  Before  answer,  remit  this  account  of  expenses  again  to  the 
auditor,  to  inquire  wbetber  any,  and  wbat  part  of  tbe  expenses 
contained  in  tbe  preceding  account,  was  common  to  the  other 
actions  at  the  instance  of  the  pursuer,  against  William  Smart 
and  Alexander  Leigh  ton  ;  and  also,  whether  any,  and  wbat  part 
of  the  expenses  incurred  by  tbe  pursuer  in  the  said  actions,  was 
applicttbie  to  the  present  action,  to  bear  parties  fully  thereon, 
and  to  reporL*' 

Second  Division — /fc/.  H.  Robertson. — Jit.  Keay.— [r.C] 

7/ A  March  1833. 

No.  264. — Haggart,  Pursuer,  v.  His  Creditors, 

Dffendcrs, 

Process — Ceasio— Alimentary'  Annuity — Disposition  Omnium 
Bononim — Circumstances  in  ufiiich  usual  form  obseroed. 

In  this  case,  the  pursuer  enjoyed  an  annuity,  de- 
clared by  the  deed  of  the  testator  to  be  alimentary, 
and  not  attachable  by  creditors.  The  pursuer  con- 
tended that  it  should  be  excepted. 

Lord  Craigie  thought  that  tbe  pursuer  should  just  grant  bis 
dispoftitiun  in  tbe  ordinary  terms,  and  if  the  creditors  should  try 
to  attach  the  annuity  under  it,  be  might  resist  them. 

The  Court  granted  the  cessio  in  the  ordinary  terms. 

First  Division. — jlct,  Gr.  Bell. —  Agent. — 

Clerk.— ir.  C] 

7th  March  18:i3. 

No.  265. — William  F.  Homk,  Petiiioner,  v.  Wil- 
liam K.  Hunter,  &c..  Respondents, 

Sequestration  of  Rents— Trusts  Estate-* Interim  Judicial  Fac- 
tor— Circumstances  in  which,  durin»  a  competition  under  va- 
rious deeds  for  the  oJp.ce  of  trustee^  in  the  management  of  cer- 
tain lands  eonveifed  to  trustees^  for  the  purpose  of  being  vested  in 
a  series  ef  heirs  of  entail^  the  rents,  jc.  of  the  lands  were  se- 
queUraiedf  and  an  interim  Judici'd  factor  wat  appointed,  on 
an  applieeUian  by  the  nearest  heir  for  sequestration  tf  the  rents 
and  appointment  of  a  Judicial  factor, — O^inionSf  that  the  wj- 
vtinaiions  in  the  deeds  had  failed. 

Home  presented  a  petition  to  the  Court,  4tli  Feb- 
ruary 1833,  for  sequestration  of  the  rents  of  the  lauds 
of  Billie^  and  for  appointment  of  a  judicial  factor,  upon 
the  follovring  state  of  facts: — The  deceased  G.  Home 
of  Wedderburn  (to  whom  the  petitioner,  his  nearest 
heir'at-lawy  succeeded  under  a  deed  of  entail,)  execut- 
ed, 16th  July  1816,  a  trust-disposition,  running  thus: 

"  Considering  that  I  have,  of  this  date,  executed  a  nomination 
of  heirs  of  entail  of  certain  parts  of  my  heritable  property  in 


Berwickshire;  end  fur  the  purj>osc  of  rendering  that  deed  more 
complete  and  effectual,  I  buve  resolved  to  execute  the  tru»t-rij^iit 
and  disposition  underwritten: — Therefore,  be  it  known  to  h11 
whom  it  may  conc-ern,  that  I  have  alienated  and  disponed,  as  I 
hereby  alienate,  dispone,  and  make  over,  to  and  in  fuvoiir  of 
David  Renton,  Esq.  of  Greystonelces,  William  Pringle,  Ksq. 
one  of  tbe  depute  clerks  of  Session,  and  John  Kenton,  Ksq.  of 
Chesterbank,  writer  to  the  Signet,  and  to  such  other  person  or 
persons  as  may  be  hereafter  named  and  appointed  by  me,  or  by 
the  acting  trustee  or  trustees  for  the  time,  agreeably  to  tlie 
powers  hereafter  granted:  That  is  to  suy,  of  the  said  three 
trustees  above  named,  the  said  David  llcnton  shall  have  the  sole 
power,  in  the  first  place,  by  himself  alone,  to  manage  and  exe- 
cute this  trust,  without  the  consent  of  tbe  said  William  Pi  ingle 
and  John  Henton,  in  the  same  manner  as  if  he  bad  been  named 
sole  tru.stec ;  and  in  case  of  his  death,  non-acceptance,  or  that  he 
should  denude  of  this  trust,  then  the  said  William  Pringle  shall 
have  the  sole  power  to  execute  the  same ;  and  in  case  of  his 
death,  non*«cceptHnce,  or  denuding,  then  the  said  John  Renton 
shall  have  the  sole  power  to  execute  the  same ;  and  in  case  of 
his  death,  non-acceptance,  or  denuding,  then  the  rights  to  the 
lands  and  and  others  hereby  disponed,  and  tbe  administration 
thereof,  shall  be  vested  in,  and  committed  to  any  one  or  more 
trustees  who  shall  be  named  in  manner  hereafter  appointed : 
And  which  trustee  or  trustees  so  to  be  named,  shall  have  the 
same  rights  and  powers,  as  if  they  had  been  specially  named  and 
appointed  by  myself;  and  failing  such  nomination  by  the  acting 
trustee  or  trustees,  the  right  to,  and  administration  of  the  estate 
hereby  conveyed,  shall  devolve  to,  and  be  vested  in  the  Sheriff- 
clerk  of  the  county  of  Berwick  for  the  time,**  &c  "  Quarto,  It  is 
hereby  provided  and  declared,  that  in  case  any  of  the  said  three 
trustees  shall  fail  to  accept,  or  that  they  shall  all  die  before  the 
execution  of  this  trust-right,  the  same  shall  not  thereby  become 
void,  but  shall  subsist,  with  the  infeftments  thereon,  until  all  the 
ends,  uses,  and  purpoaea  thereof  are  fully  completed :  And  it 
shall  be  competent  and  lawful  for  any  of  the  said  three  trustees 
above  named  acting  for  the  time,  when  he  shall  think  it  proper, 
to  nominate  and  appoint,  from  time  to  time,  such  a  succesnioii 
of  other  trustees  for  executing  this  trust  as  he  shall  think  ne- 
cessary;  and  failing  such  nomination  and  appointment,  the  trust 
shall  devolve  upon,  and  be  vested  in  tbe  Sberiff-derk  of  the 
county  of  Berwick  for  the  time  being." 

And  he  disponed  to  the  persons  therein  named, 

"  and  to  such  other  person  or  persons  aa  may  be  hereafter  named 
and  appointed  by  me,  or  by  the  acting  trustee  or  trustees  for  the 
time,  agreeable  to  the  powers  hereafter  granted.*' 

He  executed  a  supplementary  trust,  6th  August  1819^ 
whereby  ho 

*'  set  aside  the  nomination  of  the  said  David  Renton  and  John 
Renton,  in  the  said  trust-right,  and  alienate,  dispone,  and  make 
over,  to  and  in  favour  of  William  Molle  of  Mains,  the  said  William 
Pringle,  one  of  the  depute  clerks  of  Session,  and  James  Hunter, 
writer  in  Dunse,  and  to  the  survivor  or  survivors  of  them  who 
shall  accept,  or  to  such  other  person  or  persons  aa  may  hereafter 
be  named  and  appointed  by  me,  my  real  and  personal  estates 
thereby  conveyed,  but  in  trust  always,  for  tbe  ends,  uses,  and 
purposes  therein  mentioned,  and  with  and  under  the  declarations^ 
conditions,  provisions,  and  reservations  therein  expressed,  declar- 
ing that  a  majority  of  my  said  trustees  accepting  and  surviving 
shall  at  all  times  tunu  a  quorum  for  executing  the  purposes  of 
the  said  trust,  ratifying  and  approving  the  said  nomination,  and 
declaring  that  the  said  William  Molle,  William  Pringle,  and 
James  Hunter,  as  trustees  foresaid,  shall  have  the  same  powers, 
and  be  subject  to  the  same  declarations,  conditions,  provisions, 
and  reservations,  as  if  named  and  appointed  as  such  in  grmmiu 
of  the  foresaid  trust -right,  to  which  this  supplementary  trust- 
deed  has  an  express  relation,  excepting  in  so  far  aa  allured  by 
these  presents.** 

He  died  lOtli  February  1820.  The  trustees  enter* 
ed  upon  their  office.  '1  iiuy  appointed  Molle  factor, 
with  a  salary  of  £  1 80,  nnd  Pringle  cashier,  with  a 
salary  of  i!>0;  Hunter  country  agents  and  the  firm  of 
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which  Molle  was  partner,  general  law  agent*.     There* 
.  after,  in   December   1 820.  they  asuumed  Turnbull,  a 
partner  of  Molle,  in  the  following  manner : — 

"  And  now  seeing  that  in  case  any  of  us,  the  said  William 
Molle,  William  Prizigle,  or  James  Hunter,  shall  depart  this  life, 
or  shall  denude  of  the  said  trust,  then  the  right  of  managing  the 
said  estates  and  effects  would  become  vested  in  the  remaining 
two  trustees  jointly ;  and  as  such  two  trustees  might  differ  in 
opinion,  and  thus  find  it  diflScuIt  to  carry  on  the  administration 
of  the  affairs  of  the  said  trust,  in  conspqnenre  whereof  the  same 
might  be  at  a  stand,  we  conceive  it  to  be  prudent  and  proper  to 
ap|)oint  a  new  trustee,  to  succeed  such  one  of  us  as  may  happen 
to  predecease  the  other  trustees,  or  as  may  happen  to  denude 
of  the  said  trust :  And  as  George  TurnbuU,  writer  to  the 
Signet,  who  is  connected  in  professional  business  with  me,  the 
said  William  Molle,  is  already  well  acquainted,  and  will  daily 
become  more  conversant  in  the  affairs  of  the  said  trust ;  and  we 
having  full  contidei)ce  in  him,  therefore,**  &c. 

In  this  deed  Hunter  did  not  concur.  In  1880,  Molle 
became  bankrupt,  being  largely  indebted  to  the  Bil- 
lie  trust.  He  resigned  both  the  trusteeship  and  the 
factory.  Turnbull  insisted  for  his  right  to  succeed.  Hun- 
ter presented  a  bill  of  suspension  and  interdict  against 
his  completing  titles,  or  otherwise  interfering  with 
the  estate,  i  he  interdict  was  granted  in  the  mean- 
time, in  part,  7th  December  1830,  and  the  bill  was 
afterwards  passed.  Pringle  resigned  early  in  1831, 
Und  died  in  March  1832.  Hunter  appointed  his  bro- 
ther, W.  K.  H  unter,  agent  for  the  trust,  and  executed 
a  bond  of  caution,  bearing  : 

"  And  considering  that  the  said  Wflliam  Molle  has  materially 
and  unjustly  injured  the  said  trust,  by  intromitting  with  the 
funds  thereof,  as  factor,  trustee,  or  otherways,  and  appropriating 
the  same  to  his  own  private  purposes :  And  being  determined  to 
prevent  the  possibility  of  a  recurrence  of  such  in  time  to  come 
(though  I,  the  said  James  Hunter,  am  under  no  obligation  by  the 
foresaid  trust  right  to  grant  these  presents),  have  resolved  on  vo- 
luntarily granting  security  as  aftermentioned :  Therefore  we,  the 
said  James  Hnnter»  John  Hunter,  and  William  King  Hunter,  bind 
and  oblige  ourselves,  conjunctly  and  severally,  our  heirs,  executors, 
and  successors,  as  cautioners  and  full  debtors,  for  whatever  sum 
or  sums  of  money  may  be  intromitted  with,  or  received  by  either 
of  the  said  James  Hunter,  as  trustee  or  otherways,  or  by  the 
said  William  King  Hunter,  as  agent,  or  in  any  character  or 
capacity  whatever,  belonging  to  the  foresaid  trust,  on  the  same 
being  ascertained.*' 

Jamea  Hunter  died  16th  January  1833.  There- 
upon a  competition  for  the  office  of  trustee  arose 
between  Turnbull,  Mr  Molle,  and  the  brothers  of  Hun- 
ter, who  alleged  that  tliey  had  been  appointed  in  a  deed 
of  succession  executed  by  their  brother.  This  state  of 
matters  led  to  an  application  by  Home,  for  sequestra- 
tion of  the  rents,  &c.  Answers  were  respectively 
given  in  for  W.  K.  Hunter  and  John  Hunter,  for 
Turnbull,  and  for  Molle.     At  advising, 

Lord  Giltiet  doubted  whether  there  was  a  power,  under  the 
deed,  to  assume  this  gentleman  as  new  trustee.  It  might  be 
proper,  ad  interim,  to  vest  the  management  of  the  funds  in  tome 
impartial  person,  amenable  to  the  Court  An  immediate  ap- 
pointment was  necessarv. 

JLord  Balgn^  had  a  clear  opinion.  The  meaning  of  the  words 
of  the  principal  and  supplementary  deeds,  taken  together,  was  quite 
explicit.  There  was  a  totid  revocation  of  the  former  nominations, 
and  no  power  was  granted  to  name  any  other.  Even  the  nomi- 
nation  of  the  Sheriff-clerk  was  recalled.  The  "  powers**  spoken 
of,  were  only  those  of  administration.  The  nomination  could 
not  be  devolved.  Then,  if  no  penon  was  entitled  to  act,  it  \vb» 
tke  duty  of  the  Court  to  do  so,  for  the  benefit  of  all  concerned. 
A  curator  ad  litem  should  be  appointed  to  the  heirs  of  entail, 
who  were  abroad.     He  thought  Mr  Milne  preferable  as  factor. 


Lord  Craigie  was  clear,  at  any  rate,  that  there  was  now  no  de- 
volution on  the  Sheriff-clerk,  although  he  was  not  so  clear  re- 
garding the  rest  He  would  be  inclined  to  appoint  some  im- 
partial person  as  factor,  but  to  remit,  in  the  meantime,  to  an  ac- 
countant, to  report,  before  the  meeting  of  Court,  as  to  the  st«te 
of  the  funds,  and  any  other  matters  connected  with  the  manage- 
ment of  the  estate.  There  were  parries  not  yet  in  Court  who 
ought  to  be  called. 

Tke  Lord  President  thought  that  all  the  parties  named  in  the 
trust  were  on  the  same  footing  as  regarded  the  supplementary 
deed. 

The  Court, 

**  in  the  meantime,  sequestrate  the  rents,  profits  and  issues  of 
the  lands  and  estates  of  Billie,  mentioned  in  the  trust-deed  re. 
ferred  to,  and  appoint  Mr  David  Milne,  advocate,  to  be  judicial 
factor,  ad  interim,  on  said  estates,  with  the  usual  powers,  on  his 
finding  caution,  before  extract,  in  common  form,  and  deoeni ; 
allow  an  interim  extract  to  go  out,  and  dispense  ttitli  the  reading 
hereof  in  the  minute-book." 

Authorities  for  Peritioner.— M*Dowall,  20th  November  1 789 ; 
M.  745a  Johnston,  11  th  July  1822.  Stewart,  I4tb  May 
1823.  Christie,  3d  February  1827.  Sheriffs,  24th  January 
1829.  Robertson,  11th  March  1829.  Dixon,  20th  January 
1832. 

First  Division. — Jet,  Dean  of  Faculty  (Hope).—/!//.  Keaj, 
Rutherfurd,  A.  Anderson,  Robert  Bruce. —  Hugh  Macqueeii, 
W.S.,  William  Pollock,  George  TurnbuU.  W.S.,  and  Jos%*pli 
Grant,  W.S.,  Agents Sir  R.  Dundas,  Clerk — [7.  C] 

1th  March  1833. 

No.  266. — Colin  Campbell,  Petitioner,  v,  Mrs  M. 
K.  Campbell,  Respondent, 

Mother  and  Child — Tutor-at-Law — Powers  of — Circtimatances 
in  which  held—^L  That  a  tutor-at-iaw  was  not  entitled  to  re- 
move a  pupil  of  nine  yean  of  age  from  her  Mother,  whocontinved 
in  her  mdowhood.'^-IL  Ofnervetl,  that  the  twUor^at'tam  had  no 
right  to  tend  the  pupil  beyond  thejuritdictioH  <fthe  Cumrt* 

In  1826,  John  K.  Campbell,  W.f^.,  died  intestate, 
leaving  a  widow,  the  respondent,  and  a  daughter.  Miss 
Nl.  A.  K.  Campbell,  between  three  and  foor  years  old. 
He  left  considerable  heritable  and  moreabie  property. 
The  petitioner,  the  deceased's  brother,  was  served 
tntor-at-law  to  his  niece.  In  February  1833,  he  pe- 
titioned the  Court  to  find  him 

'*  entitled  to  direct  the  place  of  the  said  pupirs  residence  and  her 
education  as  aforesaid  ;  to  ordain  the  said  Mrs  M.  K.  Campbell 
and  all  others,  to  deliver  up  the  said  pupil,  Misa  M.  A.  K. 
Campbell,  to  the  petitioner,  in  order  that  she  may  be  placed  in  a 
respectable  boarding  school,"  &c. 

The  pupil,  at  this  time,  wtis  nearly  nine  years  of  age. 
The  alleged  grounds  on  which  this  petition  was  found- 
ed, were,  inter  alia^  That  the  respondent  lived  too  re- 
tiredly, and  was  not  giving  her  daughter  such  an  educa- 
tion as  her  prospects  entitled  her  to :  That  he  had  in 
vain  urffed  the  respondent  to  take  into  her  house  a 
respectable  governess  for  her  daughter,  or  to  send  her 
to  a  boarding  school  in  Edinburgh  or  England  :  That, 
as  tutor-at-law,  he  had  a  right  to  direct  the  education 
and  residence  of  the  pupiC  Answered — I.  The  re- 
spondent is  a  well  educated  lady,  of  independent  for- 
tune, still  in  her  widowhood,  leading  an  unblemished 
life,  and  quite  capable  of  taking  charc^e  of  her  dauffhtor*s 
education,  art  otily  child,  and  of  rather  delickte  bealf  h. 
The  respondent  lives  with  her  mother,  and  is  lA  habits 
of  intimacy  with  the  most  respectlible  of  her  busbatid*s» 
friends. — I!.  A  tutor-at-law  is  ntit  enliiled,  in  general, 
to  remove  a  femule  pupil  from  her  mother'^  boiise^  so 
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long  a.s  the  latter  cotitinnes  a  widovr, — maintains  an 
irr(>prfiachable  cHiracter, — ^and  is  irilling  to  reside  at  a 
suitable  plnee^  tn^  to  follow  oal  any  appropriate  cofime 
prescribed  bribe  tutor  for  the  education  of  the  pupil. 
— III.  Kre^  if  it  were  competent  for  the  Court  of 
Session,  ts  the  Supr<^me  Court  of  Kqnity  in  Scot- 
land, to  regulate  the  residence  of  pupils,  there  are  ho 
grounds  rendering  the  interpottition  of  the  Court  ne- 
ressarj  in  the  present  case.  On  the  contrary,  as  the 
removal  of  the  respondent's  dnoghter  from  the  house, 
and  daily  snperintendnnce  of  the  mother  and  grand- 
mother, might  be  hazardous  to  the  child,  while  it  would 
be  cruel  and  distre^ing  to  the  last  degree  to  the 
parent,  it  ought  not  to  be  sanctioned  by  the  Court* 
At  advising, 

Lortt  JuMtice-derk  said,  be  had  read  the  petitibn  and  answers, 
and  could  see  no  groands  for  the  interference  of  the  Court  The 
mother  of  the  pupil  appeared  to  be  a  lady  quite  fit  to  superin- 
tend  her  education.  Every  thing  that  was  proper  had  been 
done. 

Lord  Meaicwhunk  said,  the  law  always  endeavoured,  when  it 
was  possible,  to  maintain  the  relation  between  parent  and  child 
Unbroken.  Nothing  at  all  had  been  alleged  against  the  lady,  to 
entitle  the  tutor-at-taw  or  the  Court  to  take  her  dau^ter  aw»y 
frurn  her.  The  tutur-At-law  bad  no  right  to  send  the  pupil  to 
Kiigiatid  to  li  boarding  school.  That  woald  pat  her  bef  ond  the 
coutrol  of  this  Court,  and  of  the  mother.  On  the  application 
of  the  parent  in  such  a  case,  the  C'Ourt  would  interdict  the  tutor, 
at-law  from  removing  the  ^upil.  \\\  this  case,  the  mother  had 
taken  every  proper  bfieans  to  educate  her  daughter.  Had  thfe 
tutor  mid  that  he  wished  that  i«be  should  be  imithictbd  by  a  pro. 
per  govemefts,  and  the  ikiother  had  refbsisdk  there  migat  have 
been  cause  for  interference.     That  was  not  the  ^^. 

Lord  GteftUe  concurred.  It  bad  been  laid  down  in  a  re- 
ported  rase,  tiiAt  the  tutor-at-la\y  was  entitled  to  determine 
where  the  pupil  was  to  resitlc.  He  thought  thiit  case  must  be 
erroneously  reported.  He  did  i^ot  think  that  the  Court  could 
have  laid  ddwn  auy  such  ductriMe. 

The  Court  refused  the  petition. 

Petitioner's  Authorities. — Ersk.  I.  7,  sec.  7.  Scott,  16th 
February  1759;  M.  16,361.  ^'i^^bet,  ^Ist  Dkscember  16*27; 
S.  &D. 

Respondent's  Aathorities.'i— Civil  Law  Code,  L.  I.  c.  Uln 
Pup.  Edue.  Deb.  91ack,  I.  c  17.  lialfour*s  Prncticks,  p. 
1 16,  voce  Tutory.  Stair,  I.  6,  sec.  15.  Bankt.  I.  7,  sec.  27. 
Erijk.  I.  7,  sec.  i.  Brown's  Supp.  II.  p.  525.  Tutors  of 
(Jovane.  28a  February  1671.  M»llvaih  v.  M'Whirter,  1786; 
31.  ]6,d4a  Fisher  0.  Fletcher,  2Ut  December  1827;  S  &  D. 
Walker,  lOlh  March  1824;  6.  &  D.  6cOltt«  16th  F^braary 
1759;  M.  I6»d61.     Roach  9.  Garneh;  I.  Vesey,  p.  157. 

Second  Division — mIcL  D.  M*NeiH. — ^U.  Solicitor- General 
(Cock bum)*  and  Ctlninghame. — Jame^  Cbristiali,  W.S.,  and 
Williim    Young,  W.  S.,   Agents.  —  Mr   Thomson,  Clerk.  — 

[J,  ;r.  H.] 

7th  Mufch  1889. 

No.  287. — David  Black,  Ad\)6eatory  v.  John 
M'LACHLAifx  Reitpotidenty — et  ^  conira. 

Expenses  ->  Advocation  —  Honorarium  — An  advocator  having 
utcoftded,  wilk  expenses — Found  entkled  to  charge  agniust  Ihe 
oyposUe  parijf, — 1.  The  expente  o/tahng  tlie  opinion  of  counsel 
at  to  the  propriety  of  hritucii^  an  advi*<ation,  although  the  counsel 
CO  ft  suited  was  (ifitnr  wards  the  counsel  in  the  cause,  2.  The  es^ 
jienses  of  bringing  hit  adtfccation  into  Court,  although  the  op- 
posite  partjf  had  previously  brought  an  advocation  »n  the  point  of 
eifientest  soith  which  the  suhsetjuent  advocation  on  the  merits  was 
conjoined*  o.  The  expense  of  u  memoHal  to  eon  usel,  preparatory 
to  advUif*g  in  the  luner-Iiause,  no  previous  mevionul  having  been 
charged, — Objection  replied,  in^U  Jnjirior  Citurt  pleadings,  hear' 
iu»  to  he  drawn  hi/  the  pariu,  not  oting  an  agent,  could  not  be 
charged Jbr  by  the  agent,  a^aintl  'the  ojijtosi}e  parti/. 


The  Shi^rlff  of  Argyle«hire  having  decided  a  cause 
in  faTOH#  of  M^Laoblan,  bul  found  neither  parly  en- 
titled to  expenses,  M*LacbIan  advocated,  in  so  far  as 
he  had  lioi  been  fuubd  etfi tilled  lo  expenses.    Black» 
tfaehettfter,  advecilted  on  the  meritm.    The  Lord  Or- 
dinary  (Mackenzie)  remitted  5im/7/Krifrr,  hat  the  Court 
altered,  dismisjised  the  action,  and  found  Black  entitled 
to  expenses,  both  in  this  and  in  the  Inferior  Court. 
Before  bringing  his  advocation.  Black  had  taken  the 
opinion  of  counsel, — the  fee  to  whom,  and  the  relative 
expenses,  the  Auditor,  at  taxing  Black's  account,  dis- 
allowed.    Black  objected,  that  the  expenses  of  taking 
Ihe  opinion  of  counsel,  before  bringing  an  action  or 
advocaiioUi  ti*ere  a  It^gitimate  chilrge  against  the  op- 
posite pftrty.     Answered— The  opinion  was  given  by 
Ihe  eounse],  who  afterwards  pref^ared  additional  pleas 
in  law  for  Ihe  advocator,  for  preparing  which,  £.S,  Ss. 
were  allowed  by  the  auditor,  and  £2,  2s.  for  revising. 
The  Court  sustained  the  objection,  and  allowed  the 
expenses  which  had  been  struck  off.     M'Lachlan,  on 
the  other  hand,  objected  to  the  auditors  report — I. 
Thitt  Ihe  auditor  ought  to  have  disallowed  the  whole 
of  the  aeconnt  for  Ihe  advocation,  at  the  instance  of 
the  said  David   Black,  previous  to  the  conjunction  of 
Hte  processes,  taxed  at  £18,  12.  10.,  in  respect  there 
was  a  previous  advocation  at  the  instance  of  the  ob- 
jector, which  brought  the  whole  cause  into  this  Court, 
iind  It  was  therefore  unnecessary  and  incompetent  for 
the  Mid  David  Black  to  have  brought  a  counler-ad- 
vocatien,  as  was  decided  by  the  Court,  on  a  consulta* 
tinn  of  the  whole  Judges,  in  the  case  of  Murdoch  and 
Brown  v.  Wylie  and  Noble,  Sih  March  1S32,  which 
decision  was  reported  previous  to  the  bill  of  advoca- 
tion for  Ihe  said  David  Black  having  been  presented, 
and  was  pointed  out  lo  the  auditor  at  Ihe  taxing. — 
If.  That  the  Auditor  ought  to  have  disallowed  the  me- 
moHal lo  counsel,  and  copies  thereof,  on  3d  February 
IS3S,  for  attending  the  advising  in  Ihe  Inner-Honse, 
charged  at  £6,  Is.,  Decat;se  Ihe  whole  of  the  closed  re- 
cord in  the  InAH-ior  Court  and  productions  founded  on, 
had  been  printed  in  the  appendix  to  Ihe  reclaiming 
note,  and  there  was  nothing  in  ihe  circumstances  of  Ihe 
case  lo  render  a  memorial  necessary. — III.  That  several 
of  the  pleadings  in  the  Inferior  Court  were  certified,  by 
the  procurator  who  signed  them,  to  have  been  drawn 
by  the  defender,  lite  said  David  Black,  who  was  not  an 
agent*     Answered — I.  The  Evocation  by  M^Lachlaa 
was  solely  on  the  point  of  expenses,  and  therefore  it 
was  necessary  to  have  a  coUnter-advocation,  in  orddr 
that  the  Whole  cause  should  be  brought  up.    The  case 
of  Murdoch  and  Brown  was  entirely  different ;  for  in  it 
there  Was  an  advocation  on  the  merits^  which  was  held 
to  enhble  the  Conn  to  dispose  also  of  the  question  of 
expenses.     lAnt  kti  advocation  oh  the  question  of  ex- 
penses would  not  entitle  the  Court  to  alter  the  judg- 
ment on  the  merits.— •! I.  No  memorial  was  charged 
With  refereniSe  lo  any  of  the  previous  steps  in  Ihe  ad- 
vo^tion»  either  as  lo  the  preparation  of  the  pleas  in 
law,  br  As  to  the  Outer  H  ouse  debate.    The  charge  fur 
a  memol'ial  was  therefore  proper. — III.  The  agent 
who  conducted  the  action  in  Ihe  Inferior  Court  was  en- 
titled lo  the  charges  of  the  pleadings  although  they 
should  be  drawn  by  anothei*  employed  by  him. 

The  Court  repelled  the  whole  of  M^Lachlan's  ob- 
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jections,  mid  found  Black  entitled  to  the  expense  of 
tliat  day*8  discussion,  which  their  Lordships  modified 
to  dC3.  3s. 

Advocator's  Authorities.— Black,  12th  February  1831.  Os- 
borne  v.  Brown,  26th  May  1832.  Brown  v.  lire,  10th  July 
18v32.     Lang  v,  Bruce,  24th  November  1832. 

Authority  for  Respondent. — Murdoch  and  Brown  v.  Wylie 
and  Noble,  8th  March  1832. 

Second  Division. — Lord  Ordinary,  Mackenzie. — For  Black, 
J.  Anderson;  John  Livingstone,  W.S.,  Agent. — For  M'Lach- 
lan,  D.  M*Neill;  John  Morison,  S.S.C.,  Agent— -Mr  Ferguson, 
Clerk.— [7.  fV.  //.] 

8M  March  1833. 

No.  26S.^Poor  Glass,  Petilioner,  v.  Disubr,  Re- 
spondent. 

Process— Poors'  Roll— Act  of  Sederunt— Certificate— Examin- 
ation of  Kirk- Session. 

This  case  was  formerly  reported,  Scottish  Jurist, 
Vol.  V.  p.  283,  28th  February  1833.  The  Kirk-Ses- 
sioii  bad  certified  that  the  applicant  was  not  entitled 
to  the  benefit  of  the  poors'  roll,  and  on  a  remit  to  as- 
certain the  reasons  for  their  refusal,  they  declined  to 
interfere  farther  in  the  matter.  Letters  of  first  and 
second  diligence  were  granted  for  their  examination 
by  the  Court.  The  minister  was  accordingly  examin- 
ed, 7th  March  1833,  when  it  appeared  from  his  testi- 
mony, that  they  had  declined  to  grant  another  cer- 
tificate, or  to  interfere  further,  under  the  erroneous 
impression,  that  they  were  obliged  to  express  an  opin- 
ion as  to  the  merits  of  the  claim  for  admission,  on 
the  ground  of  poverty.  This  mistake  being  explain- 
ed, the  Court,  8th  March  1833, 

"  having  consideration  of  this  petition,  and  prodnctton,  with  the 
deposition  of  the  Reverend  George  Brewster,  emitted  tbu  day 
in  presence,  appoint  intimation  of  this  application  to  be  made  in 
the  minute-book,  and  on  the  walls,  for  ten  days  in  common  form.** 

First  Division.— ^c/.  Pyper.^  Agents.— 

Mr  Bell,  Clerk— |  T.  C] 

8/A  March  1833] 

No.  269. — Andrew  Yuill,  &  James  Henderson  & 
John  Allan,  his  Curators,  Suspenders,  v.  Fergus 
Ferguson,  Charger, 

Heritable  Bond — Charge  between  Terms — Prinapal  and  In- 
terest— Curator — A  parti/  having,  in  September  1831,  tent  a 
sum  of  money  to  a  minor,  on  an  heritable  security  by  Mmself 
and  his  curators, — the  term  of  payment  of  the  principal  being 
Martinmas  1832,  and  those  of  the  interests  being  Martinmas  and 
Whitsunday  i  and  having  charged  the  minor  personally,  and  the 
curators  as  curators,  (after  a  notarial  requisition  in  June,  for  pay ^ 
ment  as  at  5th  December  1832,^  to  make  payment  of  the  principal, 
and  of  the  interest  due  since  Martinmas  1 8S^  ;  and  the  minor  and 
curators  having  suspended — The  Court  adhered  to  an  interlocu^ 
tor  refusing  the  bill,  holding  the  charge  to  be  rightly  directed 
against  the  curators,  as  curators  merely,  and  the  reasons  of  sus^ 
pension/or  the  minors—viz.,  that  tliere  was  an  understanding  that 
payment  was  not  to  be  demanded  till  majority — and  that  the  tn- 
teresl  could  not  be  charged /or  till  the  term  of  its  payment  came 
round, — to  be  irrelevant. 

The  suspender,  Mr  Yuill,  a  minor,  with  consent  of 
the  other  suspenders,  his  curators,  borrowed  from  the 
charger  the  sum  of  £2000,  in  security  for  which  an 
heritable  bond  was  granted,  in  September  1831,  bearing, 

**  I,  tlie  said  Andrew  Yuill,  with  consent  foresaid,  hereby 
bind  and  oblige  myself,  my  heirs,  executors,  and  successors 
whomsoever,  tu  J'epay  to  the  said  Fergus  Ferguson,  and  his  heirs 
or  assignees,  at  the  tenn  of  Whitsunday  next  (1892)." 


The  bond  likewise  contained  th^  following  clause, 
in  regard  to  the  application  of  the  su^  borrowed : — 

**  I,  the  said  Andrew  Yuill,  with  consent  foi«said,  and  we,  tbc 
said  James  Henderson  and  John  Allan,  as  indi%'4iials,  bind  and 
oblige  ourselves,  personally,  jointly  and  severally,  lur  respective 
heirs,  executors  and  successors  whomsoever,  not  o\\y  that  the 
said  principal  sum  shall  be  applied  in  extinction  pro  Umto  of  the 
just  and  lawful  debts  of  the  said  Andrew  Yuill,  but  also  to  make 
payment  to  the  said  Fergus  Ferguson  and  bis  foresaids  of  the 
legal  interest  of  the  said  princip^  sum,  from  the  date  heretf  to 
the  foresaid  term  of  payment,  and  yearly,  termly,  and  propordon- 
ally  thereafter,  during  the  not  payment  of  the  said  principal  sum, 
and  that  at  two  terms  in  the  year,  Martinmas  and  Whitsunday, 
by  equal  portions,  beginning  the  first  term^s  payment  of  the  said 
annualrent  at  the  term  of  Maitinmas  first  (1831 ),  for  what  may 
be  then  due  from  the  date  of  the  said  bond  and  disposition  in  se- 
curity, and  the  next  term's  payment  thereof  at  Whitauoday  tbco 
next  (1832),  and  so  forth  half-yearly,  termly,  and  proportionally 
thereafter,  during  the  not  payment  of  the  said  principal  sum, 
with  a  fifth  part  more  of  each  term*s  annualrent  of  liquidate 
penalty  for  each  term*s  failure  in  punctual  payment  of  the  said 
annualrent." 

The  interest  was  paid  to  Martinmas  1832.  In  June, 
the  charger  made  a  notarial  reqaisition  for  payment  of 
the  sum  in  the  bond,  as  at  5th  December  1832 ;  and 
the  money  not  being  then  paid,  he  gave  the  parties  a 
charge  for  the  amonnt  of  principal,  and  of  interest  due 
thereon.  The  charge  was  directed  against  the  minor, 
and  as^inst  the  other  suspenders,  merely  as  Ai>  curators, 
A  bill  of  suspension  was  presented,  in  which  it  was 
pleaded — L  That  although  the  term  of  payment  in 
the  bond  was  Whitsundav  1832,  yet  it  was  the  under- 
standing of  the  parties,  tnat  the  money  should  not  bo 
called  up  until  Yuill  should  attain  majority.— II.  The  in- 
terest being  only  payable  at  Whitsunday  and  Martin- 
mas, and  having  been  paid  to  the  last  of  these  terms,  it 
was  incompetent  to  charge  for  payment  of  interest  until 
the  next  term  was  first  come  and  bygone- — III.  The 
suspenders,  Henderson  and  Allan,  came  under  no  per- 
sonal obligation  for  the  principal  sura,  but  merely 
subscribed  the  bond  as  curators  for  the  minor.  It  was 
incompetent  to  charge  them,  therefore,  to  make  pay- 
ment. The  charger  pleaded — I.  There  never  was 
any  agreement  that  the  money  should  be  allowed  to 
remain  after  the  conventional  term  of  payment. — II. 
The  charger  being  entitled  to  call  up  the  principal 
sum,  was  also  entitled  to  the  interest  that  had  accrued 
from  the  term  at  which  it  was  last  paid. — III.  The 
suspenders,  Henderson  and  Allan,  were  charged  not 
personally,  but  merely  in  their  official  capacity  of 
curators  for  the  minor. 

The  Lord  Ordinary,  11th  February  1833,  pro- 
nounced this  interlocutor  and  note : — 

*'  Having  considered  this  bill,  with  the  answers  and  productions 
—in  respect  that  the  complainers,  Messrs  Henderson  and  Allao, 
are  not  charged  personally,  but  only  as  curators  for  their  inter- 
est :  and  that  the  other  grounds  of  suspension  appear  to  be  ir- 
relevant—Refuses the  bill,  finds  expenses  due,  and  remits  the 
account,  when  lodged,  to  the  auditor  to  be  taxed. — Note. — Tbc 
charge  to  Mr  Henderson  has  very  much  the  appearance  of  hav- 
ing been  altered  by  the  marginal  addition  after  it  was  signed. 
But  as  that  to  Mr  Allan  is  dear  and  distinct,  and  as  the  cbai^^e 
to  Mr  Henderson  can  never  be  used  otherwise  than  as  it  now 
stands,  no  ground  of  suspension  seems  to  arise  on  that  point. 
In  other  respects,  the  proceeding  of  the  charger  may  possibif 
be  harsh,  as  it  certainly  is  contrary  to  practice.  But  as  the  Lord 
Ordinary  cannot  see  any  legal  ground  of  suspension,  be  finds  it 
to  be  his  duty  to  refuse  the  bill.    If  the  security  is  good,  there 
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should  tMS  no  great  diflicuUy  in  the  matter.  It  is  necessary 
to  (J**crve,  however,  that  in  the  Lord  Ordinary's  opinion,  the 
t-j}argL>r,  by  charging  the  minor  and  his  curators  on  the  personal 
obiigatioD  in  the  bond,  necessarily  puts  an  end  to  any  right  other* 
wise  competent  to  him  to  call  for  an  account  of  the  application 
of  the  money  when  borrowed.  That  stipulation  in  the  bond 
could  only  be  meant  as  a  protection  to  his  security.  But  if  he 
enforces  payment  of  the  bond,  independent  of  the  security,  he 
iieema  to  lose  all  legal  interest  in  that  matter.** 

And  npon  advising  a  reclaiming  note  for  the 
suspenders,  the  Court  adhered,  with  additional  ex- 
penses. 

First  Division. — Lord  Ordinary,  Moncrciff. — Act.  Whig- 
ham  ;  John  Hanitay.  W.S.,  Agent..— y//f.  Skene,  G.  G.  Bell; 
^Iincr&  Forbes,  W.S.,  Agents D.  Clerk.— L«^.  IK  D,] 


Hth  March  1833. 

No.  270. — James  M'Whir,  Pursuer,  v.  R.  A. 
Oswald,  &c.,  Defenders. 

Salmon  Fishings — Interdict — Locus — Nith — Solway— 1563,  c. 
68. — Ildd  thai  salmon  Jiihifif^s^  and  salmon  stake-nets,  coyifessed- 
Iff  of  a  constrvction,  and  in  situation  St  tvhich,  hut  for  the  exception 
as  to  the  '*  IVater  of  Solway,"  in  1563,  c.  68,  would  have  been 
ille:;alf  and  coTiftftsedly  carried  on  and  placed  al>ove  the  point  at 
tphich  the  fresh  water  of  the  Kith  joined  the  Solway  Frith  at  low 
water,  and  within  the  bounds  of  the  rioer  Kith,  (not  in  its  fresh 
voter,  but  on  sands  or  shaulds  adjoining  to  it,  which,  together 
with  the  nets,  were  covered  bi/  the  flowing  tide,  and  left  dry  bu  the 
ebb  J — were  not  protend  by  the  exception  in  the  taid  Statute, 

The  pursuer's  author  iras  infeft  in  salmon  fishings  in 
the  Nitn  and  Cargen,  goin^  under  various  names,  com- 
mencing about  two  miles  above  Dumfries,  and  extend- 
ing down  the  Nith  for  some  miles, — which  fishings 
lie  and  his  predecessors  had  enjoyed  by  net  and  coble. 
The  defender,  Oswald,  stood  infeft  so  early  as  1790,  in 

"  tota  et  Integra  piscatione  salmonum  aliorumque  piscium,  ad 
ostium  Buminis  de  Nith,  infra  bondas  infra  script,  viz.  terras  de 
J^ittle  Bar  ad  occiden.  terras  dc  Ingleside  ad  orien.  terras  de 
crarlaverock  et  Airds  ad  septentrionalem  et  terras  de  Carsc- 
thoni  ad  meridionalem  partes." 

This  right  he  exercised  down  to  1806,  by  stake-net. 
The  mode  of  fishing  then  underwent  some  alteration. 
And  in  1816,  the  defender,  and  his  tenant  Pagan, 
placed  stake-nets  and  other  fishing  machinery  upon 
the  sands  and  shallows,  where  the  water  ebbed  and 
flowed  on  bis  hinds.  These  he  discontinued  for  a 
short  while  thereafter,  in  consequence  of  a  stispension 
and  interdict,  applied  for  and  obtained  by  the  pursuer. 
Another  defenaer,  Maxwell  of  Kirkconncl,  also  alleged 
a  right  of  salmon-fishing,  which  had  been  exercised 
from  time  immemorial.  And,  in  or  about  1816,  he  and 
his  tenant  Landales,  placed  stake-nets  and  other  ma- 
chinery within  the  Nith,  although  he  also,  for  the 
cause  above  mentioned,  thereafter  discontinued  them 
for  eight  years.  A  third  defender,  Maxwell  of  Niths- 
dale,  stood  infeft 

"  In  totia  et  integris  terris  et  Baron ia  de  Curlaverock,  et  Locher- 
wood,  rum  castro  tnrribus  et  fortulicijs  molendinis  silvis  et 
piscationibus  earundcm  infra  vicecomi tutu m  de  Dumfries  jacen  ;** 

which  right  had  been  exercised  immemorially.  In 
I8I0,  his  predecessor  granted  to  Little  a  lease  of  the 
fishings  in  the  Nith  and  Lochar,  which  he  warranted 

"  from  facts  and  deeds  only ;  but  not  to  be  at  any  expense  in  de- 
fending either  the  right  or  the  modes  of  fishing,  which  the  tenant 
and  his  foresaids  are  to  be  at  the  burden  of  doing,  conform  to 
''fecial  covenant.** 


Thereafter,  Little  placed  stake-nets,  &c.  in  the  Nith, 
opposite  the  lands  of  Carlaverock,  which  were  also 
discontinued  for  some  years,  in  consequence  of  the 
interdict.     This  the  pursuer's  author  applied  for  in 
1816,  against  all  the  defenders  and  their  tenants,  on 
the  ground,  that  the  mode  of  fishing  commenced  by 
them  within  the  Nith,  was  both  unauthorised  by  their 
titles,  and  in  itself  illegal.     The  bill  was  passed,  and 
a  temporary  interdict  granted,  in  absence.     The  letters 
were  expede,  19th  February  1817.    In  1822,  Grierson, 
then  tenant  to   Maxwell  of  Nithsdale,  again   com- 
menced the  erection  of  stake-nets  in  the  river.     A  se- 
cond application  for  interdict  and  removal  was,  in  con- 
sequence^  presented  to  the  Sheriff  of  Dumfries,  upon 
the  Act   1563,  cb.  68,  regarding  the  fishings  in  the 
Nith.    The  application  was  refused,  16th  March  1824.. 
The  applicant  advocated.     The  interdict  was  granted 
by  the  Lord  Ordinary,  but  recalled  by  the  Court,  re- 
serving the  party*s  right  to  bring  a  declarator.     In 
1824,  the  other  two  defenders  also   resumed  their 
operations.     The  applicant,  founding  on  his  former  in- 
terdict in  1816,  presented  to  the  Lord  Ordinary  a  bill 
of  suspension  and  interdict,  which  was  passed  without 
opposition  in  May  1824.    This  interdict  also  was  after- 
wards recalled  bv  the  Court.  Thereafter,  the  applicant, 
the  pursuer's  author, — who  contended  that  the  erections 
of  the  defenders  were  hoth  injurious  to  him,  and  ille- 
gal as  within  the  Nith, — brought  his  action  of  decla- 
rator, 21  st  April  1825,  concluding,  'Ihat  the  defen- 
ders should  be  found  guilty  of  a  breach  of  the  inter- 
dict obtained  in  1816,  and  concluding  for  fine,  and 
damages,  and  removal,  or  such  other  relief  as  the 
titles  of  the  parties,  and  the  facts  of  the  case,  might 
warrant*     He  pleaded— I.  That  salmon  fishing  is  /»- 
ter  regalia,  and  no  person  is  entitled  to  it  without  an 
express  grant.    None  of  the  defenders,  with  the  ex- 
ception of  Mr  Oswald,  have  produced  any  title  to 
salmon  fishings.     A  charter,  with  a  right  cUim  pisca^ 
tionibus,  followed  by  fishing  salmon  for  forty  years, 
with  a  rod  or  a  leister,  does  not  give  a  right  to  salmon 
fishings. — II.  The  right  to  exercise  salmon  fishings 
by  means  of  cruives  and  yairs,  is  a  higher  species  of 
salmon  fishing  in  parts  of  rivers  where  it  may  be  le- 
gally exercised,  and  requires  either  an  express  grant . 
from  the  Crown,  or  a  grant  to  salmon  fishings,  con* 
firmed  and  explained  by  uninterrupted  possession  for 
the  period  of  prescription.     But  stake- nets,  or  any 
mode  of  fishing  carried  on  by  fixed  machinery,  which 
interrupts  the  passage  of  the  fish,  is  altogether  illegal 
in  rivers  where  the  sea  ebbs  and  flows.     None  of  the  , 
defenders  have  a  right  to  cruives  and  yairs  by  grant 
or  usage,  and  such  modes  of  fishing  are  illegal  in  the 
Nith  and  other  rivers  where  the  sea  ebbs  and  flows. 
— III.  The  defenders  found  on  an  exception  in  the 
Act  1563, — "  Providing  always  that  this  act  in  no 
ways  be  extended  to  cruives  and  yairs  being  upon  the 
water  of  Solway."     Every  exception  from  an  Act 
passed  to  preveut  practices  illegal  and  injurious  to  the 
country,  must  receive  the  strictest  interpretation.  The 
exception  of  the  Statute  was  in  favour  of  the  fishings 
on  the  border  stream  of  the  Solway,  which  were  not 
entirely  within  the  boundaries  of  Scotland,  but  extend- 
ed along  the  coast  of  Kskdalc  and  Anuandalc,  where 
Englandy  at  that  time  a  foreign,  and  often  a  hostile 
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ooutitry,  is  separated  by  a  stream  fordable  at  low  water. 
As  the  la#8  of  Scotland  could  not  reach  the  English 
side  of  the  border  litie,  it  was  thoaght  inexpedient  to 
restrain  the  mode  of  fishing  carried  on  in  the  same 
stream  by  Scotsmen.    That  fishing  has,  accordingly, 
been  carried  on  immemorial] y  npon  shoals  or  scarrs, 
as  they  are  termed,  and  which  are  described  in  Acts 
of  Parliament,  charters,  and  other  public  and  authen- 
tic instruments,  as  npon  the  water  of  Sol  way. — IV. 
The  places  where  the  defenders  have  erected  the  stake- 
nets  complained  of,  hare  always  been  known  and  de- 
scribed in  Acts  of  Parliament,  charters,  and  other 
public  and  private  instruments,  as  the  water  of  Nith. 
The  title-deeds,  and  other  writihgs  produced,  describe 
these  fishings  as  lying  in  the  river  Nith,  and  it  was 
expressly  enjoined  by  the  Statute  1581,  ch.  3,  that  the 
Acts  of   Parliament  against  crnives  and  yairs,  and 
other  illegal  machinery,  should  be  carried  into  execu- 
tion upon  the  water  of  Nith.    The  said  Acts  have 
accordingly  been  carried  into  effect  there,  and  no  such 
illegal  machinery  allowed  to  be  placed  in  the  water  of 
Nith,  as  appears  from  the  interdicts  which  were  grant- 
ed in  this  Court  against  such  machinery,  when  such 
attempts  were  made. — V.  The  defenders,  having  been 
formerly  interdicted  in  the  use  of  stake-nets,  are  not 
entitled  to  plead  that  they  have  held  them  by  a  legal 
possession. — VI.  It  is  not  relevant  on  the  part  of  the 
defenders,  to  urge  a  plea  applicable  to  the  Sol  way,  as 
a  defence  against  a  summons,  the  conclusions  of  which 
specially  apply  to  illegal  machinery  placed  in  the  Nith. 
The  defenders  pleaded — I.  A  charter  containing  the 
common  clause  cum  piscafionibus,  is  a  sufficient  title 
for  constituting  a  right  to  salmon  fishing  by  prescrip- 
tive and  immemorial  usage. — II.  The  whole  fishings 
belonging  to  the  defenders  being  situated  where  the 
salt  waters  of  the  Solway  ebb  and  fiow,  they  are  pro- 
tected bv  the  saving  clause  in  the  Act  1563,  ch.  68, 
"  Providing  always  that  this  Act  in  nowise  be  extend- 
ed to  the  cruives  and  yalrs  being  npon  the  water  of 
Solway." — III.  There  is  no  grouna  in  law  for  con- 
tending that  the  Legislature,  in  passing  the  Act  1563, 
viewed  the  Solway  as  a  border  river,  or  protected  it 
against  the  operktion  of  the  laws  regardmg  cruives 
and  yairs,  upon  any  of  the  hypothetical  views  suggest- 
ed by  the  pursuer  in  the  third  plea  in  law. — IV.  In 
all  questions  arising  under  the  early  Scottish  laws,  for 
the  regulation  of  salmon  fishing,  stake-net  and  yalr 
a^e  to  DO  viewed  as  synonimous  terms. — V.  The  de- 
fenders are  not  liable  in  damages  for  the  legal  exer- 
cise of  their  rights  of  fishing,  whatever  the  effect  of 
this  may  have  been  upon  the  fishings  of  the  pursuer. 
— VI.  Kven  supposing,  though  contrary  to  the  truth 
and  law  of  the  case,  that  the  mode  of  fishing  practised 
in  the  situations  referred  to,  were  fbund  to  be  within 
the  legal  operation  of  the  Statutes  founded  on,  the 
interdict  of  1816,  having  expired  without  being  en- 
forced, and  the  interdict  afterwards  applied  for  in 
1822  having  been  unanimously  refused  by  the  First 
Division  of  the  Court,  there  is  no  ground  in  law, 
either  for  fining  tbe  defenders,  or  for  siibjectln^  (hem 
in  damages  to  the  pursuer,  as  having  been  guilty  of 
a  breach  of  interdict. 

The  case  went  to  the  Jury  Court,  and  came  on  for 


trial  at  Dumfries,  6th  April  1830,  upon  the  following 
issues : 

**  I.  Whether,  during  the  years  1822  and  1624^  or  either  of 
them,  in  the  river  Nith,  or  on  the  sands  and  sbaulds  wtUiin  the 
bounds  thereof,  where  the  water  ebbs  and  flows,  the  defender, 
Richard  Alexander  Oswald,  or  John  Pagan  of  Littlebar,  bis 
tenant,  wrongfully  erected,  or  caused  to  be  erected,  or,  from 
1822  to  April  1825,  or  during  any  part  of  the  said  period, 
wrongfully  used,  or  caused  to  be  used,  for  the  purpose  of  catch- 
ing salmon,  certain  stake-nets  or  other  fixed  erigiries,  to  th^  loss, 
injury  and  damage  of  the  pursuer?— II.  Whether,  during  the 
said  years  1822  and  1824,  or  either  of  them,  in  the  river  Nith,  or 
on  the  sands  and  sbaulds  within  the  bounds  thereof,  where  the 
water  ebbs  and  flows,  the  late  James  Maxwell,  father  of  the  de- 
fender,  Dorothy  M.  Maxwell,  or  the  said  Dorothy  M.  Maxwell, 
or  John  Fergusson  at  Airdsbank,  his  or  her  tenant,  wrongfully 
erected,  or  caused  to  be  erected,  or  from  1822  to  April  1823,  or 
during  any  part  of  the  said  period,  wrongfully  used,  or  caused 
to  be  used,  for  the  purpose  of  catching  salmon,  certain  stiike-nets 
or  other  fixed  engines,  to  the  loss;  injury  and  damage  of  the  pur- 
suer?— III.  Whether,  during  the  said  years  1822  and  18:^4,  or 
either  of  them,  in  the  river  Nith,  or  on  the  sands  and  shauldst 
within  the  bounds  thereof,  where  the  water  ebbs  and  ilows,  the 
defender,  William  Constable  Maxwell,  or  Joseph  Grier  or 
Grierson,  his  tenant,  wrongfully  erected,  or  caused  to  be  erected, 
or  from  1822  to  April  1825,  or  during  any  part  of  the  said  period, 
wrongfully  used,  or  caused  to  be  used,  for  the  purpose  of  catch, 
inp  salmon,  certain  stake-nets  or  other  fixed  engines,  to  the  lo»i, 
injury  and  damage  of  the  pursuer  ?** 

and  concluding  for  £1000  dannages.  A  special  case 
vras  then  agreed  upon,  containing  (he  following  state- 
ment of  fact.< :—  1.  That  the  defenders  did,  during  the 
years  mentioned  in  the  issues,  u$e  stake-nets  of  a  con- 
struction, and  in  situations  which,  but  for  the  excep- 
tion as  to  the  water  of  Solway,  contained  in  the  Act 
1563,  cap.  68,  would  be  illegal.  2.  That  the  river 
Nith  falls  into  the  Solway  Frith,  and  that  the»e  nets 
are  placed  above  the  point  at  which  the  fresh  water 
of  the  river  Nith  joins  the  Solway  Frith  at  low  water, 
and  are  within  the  bounds  of  the  river  Nith.  S.  That 
these  nets  are  not  placed  in  the  fresh  water  of  the 
Nith,  but  on  sands  or  sbaulds  adjoining  thereto,  which 
sands  and  shaulds,  and  the  said  nets  thereon,  are 
covered  by  the  tide  when  it  flows,  but  are  left  dry 
when  it  ebbs ; — leaving  for  the  decision  of  the  Court 
the  question.  Whether  the  nets  are  protected  by  the 
exception  in  favour  of  the  water  of  Solway,  contained 
in  the  said  Act  ?  And  providing,  that  if  it  shall  be 
the  opinion  of  the  Court,  that  the  exception  does  ap- 
ply to  stake-nets  in  the  abore  situation,  then  jadgmcut 
shall  bo  pronounced  against  the  pursuer,  and  in  fa- 
▼our  of  the  defenders,  with  expenses.  If  the  Court 
shall  be  of  opinion  that  the  exception  does  not  protect 
the  above  nets,  then  judgment  shall  be  pronounced  in 
favour  of  the  pursuer,  with  expenses,  against  all  the 
defenders,  finding  each  of  them  liable  in  one  shilling 
of  damages,  ordaining  them  to  remore  their  present 
nets,  and  prohibiting  them  from  using  any  fixed  en- 
gines, either  in  the  present  situation  of  these  nets,  or 
within  a  line  drawn  from  a  point  on  the  Carlaverock 
side,  equidistant  from  Carlaverock  Castle  and  Black- 
shaw  point,  which  line,  so  drawn  from  this  point, 
shall  riin  due  south,  till  it  meet  low  water-mark  at 
stream  tides,  and  from  thence  to  follow  the  liiie  of 
low  water-mark  till  it  tnects  a  line  drawn  from  Souther- 
ness,  due  east.  It  being  understood,  that  if  the  fresh 
water  stream  of  the  Nith  shall  ever  changey  so  as  to 


lass.] 


THE  SCOTTISH  JURIST. 


333 


cross  the  foremd  line  rnniitng  dae  souths  this  aminffe- 
ment  shall  not  apply  to  that  part  of  the  stream  which 
shall  so  crons  the  »aid  line. 

The  Lord  Ordinary,  22d  Jane  1830,  ordered  cases. 
On  advising  which, 

*<24<A  Ma^  1831 — The  Lord  Ofdinary  having  considered 
the  revised  cases  for  tbp  parties,  and  whole  process*  Finds  thai 
the  exception  in  the  Act  of  Parliament  1569^  cap.  68,  respect- 
ing the  water  of  Solway,  does  not  protect  stake-nets,  placed  in 
the  situations  in  which  it  is  admitted  that  the  stake-nets  of  the 
defenders  were  placed  during  the  years  1822  and  1824;  and, 
therefore,  repels  the  defences*  and  iinds  each  of  the  defenders 
iitble  to  the  pursuer  in  one  shilling  of  damages,  and  ordains  them 
to  remove  their  present  nets,  and  prohibits  them  from  using  anjr 
fixed  engines,  either  in  the  present  situations  of  these  pets,  or 
within  B  line  drawn  from  a  point  on  the  Carlaverock  side,  equi- 
di«$tant  from  Garlayerock  Castle  and  Blackshaw  Point,  which 
line,  so  drawn  from  this  point,  shall  nm  due  south,  till  it  meets 
the  low  water- mark,  at  stream-tides,  and  from  thence  to  follow 
the  line  of  low  water-mark,  till  it  meets  a  line  drawn  from 
Southerness,  due  east ;  it  being  declared,  that  if  the  fresh  water 
stream  of  the  Nith  shall  ever  change,  so  as  to  cross  the  foresaid 
line  running  due  south,  this  decreet  shall  not  apply  to  that  part 
of  the  stream  which  shall  so  cross  the  said  line,  and  decerns  and 
declares  accordingly :  Finds  the  defenders  liable  tp  the  pursuer 
in  expenses,  of  which  appoints  an  account  to  be  given  in,  and, 
when  lodged,  remits  to  the  auditor  to  tax  the  same,  and  report." 

The  defenders  reclaimed.    At  advising,  8th  July 

1831, 

"The  Lords,  before  answer,  in  respect  of  the  case  depend- 
ing in  the  First  Division  of  the  Court,  relative  tp  the  stake-net 
fhbing  ill  the  Dee,  and  the  remit  from  the  House  of  Lords  in 
the  appeal  thereanent,  direct  this  note  to  l)e  laid  before  the 
Judges  of  that  Division,  and  the  permanent  Lords  Ordinary, 
itnd  desire  their  opinion  in  writing  on  the  question,  whether  the 
fl'ihinga  here  in  question  are  situate  within  the  protection  of  the 
Statute  founded  on,  and  appoint  the  parties  to  give  in  minutes 
relaiire  to  the  iqxplication  of  the  proceedings  in  the  Dee  ease  to 
tlie  case  here  in  dispute,  and  that  quam  primum, — the  said  mi- 
nutes to  be  also  laid  before  the  other  Judges.*' 

The  consulted  Judges  returned  the  following  opi- 

niuns : — 

Lord  PresiiLmt  j;  Lord  GilHes,—*'  We  have  been  difficulted  in 
this  case,  by  the  terms  in  which  the  «>ttttement  of  facts  is  drawn 
up.  The  second  fifict  stated  is,  *  Thnt  the  river  Nith  flills  into 
the  Solway  Frith,  and  that  these  nets  are  placed  above  the  point 
at  irbich  the  fresh  water  of  the  river  Nith  joins  the  Solway 
Kfith  at  low  wat-er,  and  are  within  the  bounds  of  the  river  Nith.' 
The  third  iiict  stated  in,  *  That  these  nets  are  nut  placed  in  the 
frmh  water  of  the  Nith,  but  on  sands  or  shaulds  adjoining  there- 
to, which  sands  or  shaulds,  and  the  said  nets  thereon,  are  covered 
by  the  tide  when  it  flows,  but  are  left  diy  when  it  ebbs.'  Now, 
there  seems  to  be  both  contradiction  and  obscurity  in  these  two 
statements.  In  the  second,  the  nets  are  decidedly  stated  to  be 
placed  *  within  the  bounds  of  the  river  Nith,'  and  yet,  in  the  ikird 
statement,  they  are  said  *  not  to  be  pUc^  within  the  fresh 
water  of  the  river  Nttb.'  Now,  as  a  river,  in  contradistinction 
to  the  sea,  or  an  arm  or  bay  of  the  sea,  can  consist  only  of  fresh 
water,  it  is  not  easy  to  understand  bow  nets,  or  any  thing  else, 
(^n  be  said  to  be  within  the  bounds  of  the  river,  and  yet  i^ot  in 
the  fresh  water  of  that  river.  Secondly,  There  seems  to  be  ooa- 
^iderabic  obscurity  in  the  third  stat^men^  where  it  is  said  that 
the  nets  *  are  covered  by  the  tide  when  it  4ows,  but  are  left  dry 
\yhen  it  ebbs.'  Now,  in  flowing  into  the  mouth  of  a  river,  the 
tide  is  in  several  different  situations.  At  firiit,  the  tide  is  oom- 
imed  entirely  of  the  salt  water  of  the  sea.  Ftirtber  up  it  mixes 
H'uh  the  fresh  watf r  of  the  riv^r,  and  the  water  is  blackish. 
Still  farther  i^,  the  effect  of  the  tide  is  merely  to  dam  up  and 
rt^pel  the  fresh  water,  and  the  water  is  entirely  freah.  Nuw»  it 
i^  not  stated  in  which  of  these  wi^s  the  tide  covers  those  nets. 
We  cuiifess,  therefore,  that  we  do  not  think  that  the  statement 
ol  facta  ii  calculated  to  procure  a  very  decided  opiniou.    But, 


holding  the  second  statement  to  be  the  leading  one,  as  it  is  cer- 
tainly the  most  clear  and  explicit,  we  are  of  opinion,  that  the  in- 
terlocutor of  the  Lord  Ordinary  is  well  founded." 

Lord  Corebouu» — '*  1  concur  in  this  opinion.  The  special  ver- 
dict is  not  dear,  and  perhaps  not  consistent ;  but  the  finding, 
*  that  the  nets  are  within  the  bonnds  of  the  river  Nith,*  appears 
to  me  decisive  in  favour  of  the  Lord  Ordinary's  interlocutor.  If 
it  bad  not  been  for  that  finding,  I  should  have  thought  it  com- 
petent to  inquire  whether  they  are  placed  on  the  proper  shore  of 
the  Nith,  or  in  an  inland  bay  of  the  Solway,  through  which,  at 
low  water,  tbe  Nith  flows.  If  it  turn  out  that  the  spot  where 
they  are,  woyld  be  covered  by  the  sea  at  high  water,  though  the 
Nith  were  tu  cease  to  flow,  I  should  think  that  the  exception  of 
the  Statute  applied  to  them,  for,  under  the  denomination  of  the 
ivater  of  Solway*  the  bavs  of  the  Solway  must  be  included.  But 
I  am  not  permitted  by  the  verdict  to  go  into  that  inquiry." 

Lord  Moncrciff',-^"  I  concur  in  the  opinion  of  the  Lord  Presi- 
dent, with  the  explanation  in  that  of  Lord  Corehouse. — But  that 
explanation  is  necessary  to  express  the  view  which  I  have  of  the 
case,  and  of  the  legal  construction  and  eflTect  of  the  Statute.—- 
It  is  only  on  the  ground,  that  the  situation  in  which  the  nets  are 
placed  is  to  be  taxen  as  strictly  and  properly  within  the  bounds 
of  the  river  Nith,  that  I  can  hold  that  the  exception  of  tbe  Sta- 
tute does  not  apply  to  it." 

Lord  Craigie. — "  I  r^ret  that,  as  in  other  cases  of  the  same 
kind,  a  plan  or  survey  ofthe  different  places  and  fishing  stations 
referred  to  in  tbe  pleadings  has  not  been  prepared.  I  also  regret 
that  there  has  been  no  exhibition  of  the  title-deeds  and  leases  of 
the  lands  and  fishings,  nor  any  particular  statement  as  to  the 
practice  or  usage  in  the  salmon  fishings  ex  adveno  of  the  Solway, 
and  said  to  fall  under  the  enactment  in  1563k  relating  to '  cruives 
and  yairs*  being  within  *  the  water  of  Solway.'  Lastly,  and 
above  all,  I  regret  the  inconsistency  and  general  laxity  in  the 
statements  given  in  by  the  parties,  with  the  view  of  obtaining 
the  judgment  of  the  Court,  as  if  a  special  verdict  had  been  ad- 
justed. Even  as  the  cause  now  stands,  however,  I  entirely  con- 
cur with  the  Lord  Ordinary  in  the  cause,  (Lord  Mackenzie,) 
and  also  in  the  opinion  of  the  Lord  President,  that  the  second 
statement  is  more  complete  and  applicable  than  the  third,  which 
rests  the  defenders'  claim  chiefly  upon  the  state  of  the  water 
where  the  fishings  are  carried  on,  wtiether  to  be  called  fresh  or 
salt,  which  appears  to  be  of  no  importance.  By  the  law  of 
Scotland,  the  right  of  fishing  in  the  deep  sea,  (as  it  is  called,) 
that  is,  where  the  water  is  salt,  even  while  the  tide  is  out,  be- 
longs to  the  public  at  large.  But  the  right  of  salmon-fishing, 
under  that  limitation,  belongs,  in  Scotland,  to  the  Crown,  al- 
tliough  the  privilege  of  fishing  in  certain  places  may  be  alienated 
by  the  Crown,  and  afterwards  become  the  subject  of  commerce. 
And  for  preserving  the  breed  of  salmon,  and  for  ensuring  tbo 
e<tual  exercise  of  rights  of  salmon-fishings  by  those  who  have 
obtained  grants  from  the  Crown,  various  restrictions  have  been 
introduced  by  the  public  law,  and  referring  to  three  different 
situations.  These  are, ,/&-</,  In  rivers  having  no  immediate  com- 
munication with  the  sea  or  tide.  Second^  Where  the  river  meets 
and  mixes  with  the  tide  of  the  sea ;  and.  Thirds  In  salt  water» 
where  the  tide  ebbs  and  flows,  or  within  flood^  mark  of  the  sea» 
and  withoii^t  immediate  intercourse  with  an^  river.  In  the  first 
of  these  situations,  the  owners  of  salmon  fishings  are  permitted 
to  use  what  was  called  cruives  and  yairs,  if  sanctioned  by  special 
grant  from  the  Crown,  and  dulv  followed  with  possession.  In 
the  second,  there  can  be  no  nshiog  unless  by  net  and  coble,— 
cruives  and  yairs,  and  all  fixed  machinery  for  catching  salmon 
being  expressly  and  anxiously  prohibited.  And  in  tbe  third,  the 
prohibition  is  equally  positive  and  general,  with  one  very  limited 
exception,  on  which  the  defenders'  plea  is  solely  fomided,  with 
regard  to  cruives  and  yairs  being  within  the  water  of  Solway. 
It  may  be  noticed,  that  the  same  general  prohibition  is  to  be 
found  in  other  enactments,  both  before  and  after  that  in  1563, 
And  the  whole  were  printed  together  from  the  records  by  the 
care  of  the  Deputy- negister,  Thomas  Thomson,  Esq.  in  the 
case  of  Tay  fishings,  in  1810,  and  in  the  subsequent  case  of  the 
South  Esk  fishing,  both  to  be  afterwards  noticed.  Referring 
to  the  enactment  itself,  it  will  be  observed,  1</,  *  That  all  cruives 
and  fisji  damrais  that  arc  within  salt  waters,  that  ebbs  and  flows, 
are  to  be  uterlie  destroyed  and  put  duuuc,  alsweil  they  that  per- 
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ti'lnes  to  our  souverain  lord,  as  others  thro*  all  the  realme*    2//, 
*  And  anent  cruives  in  fresche  wattera,  that  they  be  made  in  sic 
largenes,  and  sic  dayis  kepit,  as  is  cotitenit  in  the  actes  and  sta- 
tutis  maid  thairupone  of  befour,  with  this  addition  following ; 
that  is  to  say,  that  all  cnivis  and  yairis  that  are  set  of  lait  upone 
sande  and  schauldis,  far  within  the  watter,  quhair  they  war  not 
of  befoir,  that  they  be  incontinent  tane  doun  and  put  away,  and 
the  remanent  cruivis  that  are  set  and  put  uponethe  watter  sandis, 
to  stand  quhill  the  first  day  of  Oct.  next  to  come,  and  incon- 
tinent  efter  the  said  first  day,  to  be  destroyit  and  pot  away  for 
ever.' — Directions  are  given  to  certain  of  the  neighbouring  pro- 
prietors for  prosecuting  offenders,  and  also  to  the  local  judges, 
with  penalties  on  those  who  should  neglect  this  duty ;  and  after 
this  is  the  exception  with  regard  to  the  *  cruives  and  yairs,'  being 
within  *  the  water  of  Solway,*  or,  in  other  words,  where  the  salt 
water  ebbs  and  flows  in  the  water  of  Solway.     Considering  at- 
tentively the  whole  of  this  enactment,  it  seems  impossible  to 
throw  a  doubt  upon  its  import  and  effect.     The  exception  can 
only  apply  to  the  first  provision  of  the  Statute,  with  regard  to 
cruives  and  fish  dammes,  that  are  within  salt  waters  that  ebbis 
and  flowis  in  the  Solway, — the  intervening  provisions  relating 
to  the  same  engines  used  in  fresh  water, — all  which  are  to  be 
taken  down  by  the  1st  of  October,  then  next;  and,  from  the 
state  of  the  rivers  which  flow  into  the  Solway  on  the   Scottish 
side,  being  the  Annan,  Esk,  and  Nith,  all  of  which,  when  the 
tide  is  out,  enter  the  estuary  or  firth  of  Solway,  and  are  inca- 
pable, in  their  ordinary  state,  to  occasion  any  alteration  as  to  the 
freshness  or  saltness  of  its  water,  the  same  conclusion  is  to  be 
drawn.     That  the  cruives  and  yairs  thus  placed  in  the  water  of 
Solway  were  of  the  most  insignificant  and  inefficient  description, 
is  apparent  from  their  not  having  been  taken  away  in  the  begin- 
ning of  the  seventeenth  century,  along  with  the  exceptions  with 
regard  to  the  other  border  rivers,  the  Annan  and  the  Tweed ;  and, 
from  the  very  particular  terms  of  the  exception,  it  might  be  in- 
ferred, that  even  cruives  and  yairs  could  only  be  permitted,  if 
permitted  at  all,  where  such  engines  had  been  in  use  at  the  date 
of  the  enactment.     But  it  seems  needless  at  this  time  to  enter 
into  a  such  a  discussion.     Surely  it  never  can  be  imagined,  that 
an  exception  from  a  general  enactment  with  regard  to  '  cruives 
and  fish  dammes,'  that  are  within  salt  water  that  ebbis  and  flowis 
in  the  •  water  of  Solway,*  was  to  be  extended  to  fishings  in  a 
river  many  miles  distant  from  the  water  of  Solway,  and  held  by 
titles  describing  the  fishing  grounds  to  be,  not  in  the  salt  waters 
of  Solway,  but  in  a  river,  and  within  the  ordinary  banks  of  a 
river,  containing  no  portion  of  salt  water,  unless  during  the  short 
space  of  time  when  the  tide  water  from  the  Solway  advanced  so 
far.     The  want  of  proper  evidence  and  explanation  upon  the 
particulars  connected  with  this  discussion  has  been  already  no- 
ticed ;  and  here  the  burden  of  proof  lies  upon  the  defenders,  the 
fact  of  there  having  been  no  practice  or  possession  in  support  of 
the  argument  now  maintained  by  them,  being  of  a  negative  nature, 
and  the  contrary  not  to  be  presumed  until  the  pradtice  is  proved. 
But  it  is  clear,  from  the  litigations  referred  to  on  both  sides, 
that  although  cruives  and  yairs,  and  at  a  late  period,  far  short  of 
40  years,  stake  nets  have  been  used  on  the  banks  of  the  Solway, 
properly  so  called,  no  attempt,  so  far  as  appears,  has  been  made 
(unless  during  the  short  interval  when  stake-nets  were  alleged  to 
.  be  in  all  respects  a  legal  mode  of  fishing)  to  erect  such  nets  even 
in  the  mouths  of  the  rivers  which  empty  themselves  into  the  Sul- 
wny,  and  which  ore  only  mingled  with  the  salt  water  of  the  Solway 
when  the  tide  is  full.    The  argument,  that  the  water  within  the 
banks  of  the  Nith.  when* the  tide  is  full,  is  salt,  and  that  it  could 
not  be  called  a  river,  but  was  truly  a  portion  of  the  water  of  Sol- 
way, has  been  fully  stated  and  decided  upon  in  many  of  the  former 
cases.     In  the  case  of  Seaside,  in  the  firth  or  estuary  of  the  Tay, 
the  stake-nets  were  placed,  not  in  the  ordinary  channel  of  the  river, 
but  wholly  on  the  adjoining  sands,  while  covered  by  the  tide.    In 
the  case  of  Mr  Maule's  fishings,  which  are  farther  down  the  river 
than  Seaside,  the  same  judgment  was  given.     And  this  was  fol- 
lowed by  the  decision  in  the  case  of  South  Esk,  in  1812.  There 
the  stake-nets  were  placed  several  miles  within  the  mouth  of 
the  river,  some  of  them  on  grounds  called  sea  greens  or  sands, 
and  some  of  them  within  what  is  called  the  bay  or  basin  of 
Montrose,  and  where  no  salmon  could  be  caught  unless  in  time 
of  tide,  and  where  the  rivtM'  South  Esk  never  entered,  unless 


when  part  of  the  \vater  might  be  driven  np  so  far  by  the  tide ; 
and  the  water  in  time  of  tide  was  1 1  feet  and  more  above  the 
level  of  the  river  at  low  water:  But  in  all  those  cases,  the 
salmon  fiahings  were  exercised  in  virtue  of  rights  flowing  from 
the  Crown,  and  the  stake-nets  were  directed  to  be  removed,  as 
being  in  the  true  meaning  of  the  Statutes,  fishings  in  the  rivers 
of  Tay  and  Soath  Esk,  although  covered,  in  whole  or  in  part, 
with  salt  water  during  the  flow  of  the  tide ;  and  thus,  whether 
the  stake-nets  in  question  were  to  be  viewed  as  erected  upon  the 
banks  of  a  river,  or  upon  the  shores  of  the  sea,  or  in  an  estuary, 
and  where  the  tide  ebbs  and  flows,  still  the  prohibitions  were 
held  to  be  of  equal  force,  the  right  of  fishing  in  all  those  cases 
being  exercised  only  in  virtue  of  a  grant  from  the  Crown,  and 
this  again  restrained  and  limited  by  the  public  law,  which  pro- 
hibits the  use  of  any  fixed  engines  or  machinery  within  the  same 
bounds.  In  the  present  case,  according  to  the  ordinary  meaning 
of  the  words,  a«  well  as  according  to  the  usage  of  the  country, 
as  far  as  can  be  known  from  the  decisions  quoted  by  the  parties, 
the  fishings  in  question  are  not  in  the  water  of  Solway,  but  in 
the  river  Nith.  They  cannot  be  exercised  unless  in  virtue  of 
rights  flowing  from  the  Crown,  in  favour  of  those  who  have  by 
their  charters  the  privilege  of  fishing  with  cruives  and  yairs  in 
the  water  of  Solway ;  and  the  defenders  cannot  pretend  to  have 
any  such  right,  but  merely  a  right  of  salmon  fishing,  more  or  lests 
extensive,  in  the  river  Nith,  and  within  the  ordinary  banks  of 
that  river.  In  some  of  the  late  discussions,  a  doubt  has  been 
thrown  out  as  to  the  general  authority  of  the  decisions,  whereby 
stake-nets  were  held  to  be  illegal ;  and  some  observations  are 
stated  as  having  fallen  from  a  most  eminent  and  learned  Lord  at 
an  early  period,  implying  that  a  similar  determination  would  not 
again  be  given.  But  now,  at  the  distance  of  nearly  30  years  from 
the  commencement  of  the  challenge,  and  by  those  more  recent  de- 
terminations in  the  various  cases  referred  to,  and  relating  to 
fisheries  of  great  extent  and  value,  and  these  determinations 
nearly  unanimous,  and  the  last  of  them  in  1812,  and  without  an 
attempt  to  obtain  a  review  in  the  Court  of  last  resort,  it  cannot 
be  imagined  that  any  hesitation  will  arise.  It  would  indeed  un- 
settle all  security  of  private  right,  if  such  a  series  of  derisions 
were  at  this  time  to  be  overthrown,  or  even  held  out  as  liable  to 
doubt." 

Lord  Bal»ray. — "  I  concur  in  the  opinion  of  Lord  Craigie. 
At  the  same  time,  I  may  observe,  that  all  right  of  fishing  saluiun 
must  flow  from  the  Crown,  and  that  it  appears  from  the  grants 
to  the  defenders,  that  their  fishings  arc  limited  to  certain  bounds 
and  limits  applicable  to  the  river  Nith ;  and  it  is  stated  in  article 
2d  of  the  special  case, '  That  the  river  Nith  falls  into  the  Solway 
Frith,  and  that  these  nets  are  placed  above  the  point  at  which 
the  fresh  water  of  the  river  Nith  joins  the  Solway  Frith  at  low 
water,  and  are  witiiin  the  bounds  of  the  river  Nith.'  1  cannot 
conceive  how  such  fishings  ever  can  be  held  as  in  the  water  of 
Solwuv.  A  period  of  near  three  centuries  may  have  altered, 
and  is  Known  to  have  altered,  the  boundaries  of  the  frith,  but  that 
never  can,  nor  ever  ought  to  alter  the  nature  of  the  original 
right." 

Lord  Mackenzie, — "  I  am  still  of  opinion  that  the  interlocutor 
pronounced  by  me  ought  to  be  adhered  to.  I  think  that  the  state- 
ment of  facts  shows  that  the  stake-nets  in  question  are  placed 
within  the  bounds  of  the  river  Nith,  on  the  banks  of  that  river, 
being  dry  at  low  water,  and  covered  when  the  tide  rises  by  the 
expansion  of  mixed  water,  caused  by  the  flowing  of  the  tide  into 
that  river,  though  not  covered  by  the  fresh  stream  of  the  Nith 
at  low  tide.  In  this  view,  I  conceive  these  nets  to  be  in  pari 
caiu  with  nets  situated,  not  within  the  stream  at  low  water,  but 
so  as  to  be  overflowed  by  the  rise  of  the  tide,  on  any  other  part 
of  the  banks  of  the  Nith,  from  its  mouth  up  to  Dumfries  to 
which  the  tfde  reaches. — And  so  considering  them,  I  think  they 
cannot  be  held  to  be  in  the  Solway,  because  I  see  no  sufficient 
grounds  for  extending  the  Solway  up  the  course  of  all  the  rivers 
that  run  into  it,  as  far  as  the  tide  reaches.  I  think  the  Solwuy, 
whether  river  or  frith,  must  be  limited  to  its  proper  channel  and 
banks,  and  eannot  extend  over  the  channel  or  banks  which  be- 
long to  any  river  flowing  into  it.** 

Lord  Medwyn, — •*  I  am  of  opinion,  that  the  interlocutor  of  the 
Lord  Ordinary  i*  right.     1  concur  in  the  preceding  remajks  of 
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the  Lord  Ofdinary,  and  alao  in  the  obaervations  of  Lord  Cntigie 
geoeratly,  so  fully  stated  by  bis  Lordship  in  his  opinion.  ** 

LordFuiierton,^^**  The  facts  of -this  esse  areascertained  by  the 
'  Statement**  which  the  parties  have  consented  to  hold  a  special 
Terdict.  It  is  admitted,  in  the  Iti  place,  that  the  defenders  used 
stakc>nets  in  sltuHtions  *  which,  but  for  the  exception  as  to  the 
waterofSolway,  contained  in  the  Act  1568,  cap.  68,  would  be  ille- 
gal.' 2(//y,  That  the  *  river  Nith  falls  into  the  Solway  Frith,*  and 
that  Uhe  stake-nets  are  within  the  bounds  of  the  liver  Nith;' 
and,  ddly,  That  *  the  nets  are  not  placed  in  the  fresh  water  of  the 
Nith,  but  on  sands  or  shaulds  adjoining  thereto,  which  sands 
and  shaulds,  and  the  said  nets  thereon,  arc  covered  by  the  tide 
when  it  flows,  but  are  left  dry  when  it  ebbs.*  I  consider  the 
meaning  of  these  two  last  articles  to  be  clear  enough ;  namely, 
that  the  situation  of  the  nets  is  '  within  .the  bounds  of  the  river 
Nith,*  in  relation  to  the  Solway  Frith,  into  which  the  river  flows, 
but  is  washed  by  the  tides  of  that  Frith.  In  short,  I  understand  the 
parties  to  hold,  that  the  position  of  the  sands  or  shaulds  on 
which  the  nets  are  placed,  is  in  relation  to  the  Solway  Frith, 
precisely  that  which  the  sands  or  shaulds  in  the  Tay  were  found, 
in  the  Tay  fishing  cases,  to  have  in  regard  to  the  German  Ocean ; 
which  last  sands  and  shaulds,  though  not  within  the  fresh  water 
of  the  Tay,  but  dry  at  low  water,  and  covered  by  the  tide  when 
full,  xvere  found  to  be  within  the  bounds  of  the  river  Tay,  in  the 
sense  of  the  Act  1 563.  Indeed,  it  is  this  peculiarity  of  situation,  as 
admitted  in  the  statement  of  facts,  >vhich  alone,  as  I  understand, 
has  given  rise  to  the  dispute.  P'or,  it  being  admitted  in  the 
first  article,  that  the  stake  nets  are  in  situations  which,  but  for 
the  'exception  of  the  water  of  Solway,  would  be  illegal,*  and 
it  not  being  disputed  on  either  side,  that  the  Solway  Frith,  at 
the  mouth  of  the  Nith,  is  tnily  sea,  there  could  not  well  be  any 
question  of  fact,  whether  the  nets  were  within  the  l)ounds  of 
the  Nith,  or  on  the  shores  and  bays  of  the  Solway  Frith  }  as, 
on  this  last  supposition,  the  defence  roust  have  rested  on  the 
general  rule  regarding  sea  fishings,  independently  altogether  of 
the  Act  1568.  This  statement  of  facts,  then,  seems  to  be  very 
fairly  to  ntise  the  question  of  law,  or  of  construction  of  the  Act 
1j63,  respectively  argued  by  the  parties.  According  to  the 
pursuer,  the  expression  *  the  water  of  Solway,*  used  in  the  ex- 
ception, does  not  apply  to  the  Solway  Frith  as  an  arm  of  the 
8ca.  but  is  limited  to  the  fresh  water  stream,  or  union  of  streams, 
alongst  with  the  adjacent  sands,  on  which  the  snlt  water  ebbs 
and  flows,  at  the  upper  extremity  of  the  Solway  Frith,  and  be* 
fore  it  assumes  properly  the  character  of  an  arm  of  the  sea.  If 
this  were  correct,  the  admission,  that  the  stake-nets  in  dispute 
are  '  within  the  bounds  of  the  Nith,'  and,  of  consequence,  con- 
fessedly beyond  the  bounds  of  the  *  water  of  Solway*  explained 
in  this  limited  sense,  would,  of  course,  be  fatal  to  the  defence. 
On  the  other  hand,  it  is  maintained  by  the  defenders,  that  the 
term  '  Water  of  Solway*  in  the  Statute,  does  not  denote  any  tide 
river,  or  union  of  tide  rivers,  with  the  adjacent  sands,  on  which 
the  tide  ebbs  and  flows;  but  means  the  arm  of  the  sea  now 
bearing  the  name  of  the  *  Frith  of  Solway  ;*  from  which  the  in. 
ference  is  drawn,  that  it  roust,  in  this  Statute,  comprehend  all 
those  positions  within  the  bounds  ot  the  different  rivers  flowing 
into  the  Solway  Frith,  which,  if  the  rivers  flowed  into  any  other 
part  of  the  sea,  would  be  affected  bv  the  general  prohibitory 
clauses  of  the  Statute.  The  propositions  maintained  by  the  de- 
fenders are  very  fairly  stated  in  the  following  summary  of  their 
argument  ;<— '  In  order  to  bring  the  fishings  of  the  defenders 
irithin  the  operation  of  the  exception,  it  is  necessary  to  establish, 
first,  that  the  *  Water  of  Solway*  of  the  Statute,  and  the  Frith 
of  Solway  of  modern  geography,  are  synonimous  and  convertible 
terms ;  and,  second,  that  the  exception  is  so  expressed,  as  to 
apply  to  the  fisheries  within  the  bounds  of  the  rivers  flowing  in- 
to the  Solway.*  The  question,  then,  in  dispute  between  the 
parties,  turns  entirely  on  the  true  meaning  of  the  Statute  ;  and, 
upon  considering  the  arguments  of  the  parties,  I  am  of  opinion, 
(hat  the  construction  maintained  by  the  pursuer  is  the  sound 
one.  It  appears  to  me  to  be  the  only  construction,  by  which 
the  term  used  in  the  exception  can  be  reasonably  explained,  so 
M  to  be  consistent  or  reconcileaUe  with  the  general  scope  of  the 
Statute.  One  important  reading  of  the  Statute  is  flxed  by  the 
case  of  Lord  Kintore  v  Forbes,  as  distinguished  from  the  cases 
tjf  the  Tay  Fitihings,  viz.   that  the  prohibiiiou  of  'crnivcsaiid 


fish-dams,  within  salt  waters  that  ebbs  and  flows,'  does  not  strike* 
at  cruives  and  dams  on  the  sea,*  but  is  applicable  only  to  the 
mouths  of  rivers,  and  the  sands  within  their  boundaries  reaclu*d 
by  the  tide.  Now,  according  to  the  construction  of  the  pursuer, 
the  tenn  *  Water  of  Solway,'  used  in  the  exception,  is  }>erfectly 
consistent  with  the  sense  of  the  general  enactment ;  while,  on 
the  other  hand,  that  maintained  bv  the  defenders  cannot  be  re- 
solved into  a  consistency  with  the  general  enactment,  unless 
through  the  means  of  certain  assumptions,  which,  to  say  the 
least,  are  very  arbitrary.  For,  in  the  first  place,  it  is  taken  for 
granted,  that  the  *  Water  of  Solway*  is  identical  with  the  Frith 
of  Solway,  as  an  arm  of  the  sea.  But  then  arises  the  diflieulty, 
that,  in  the  literal  sense  of  this  last  term,  the  exception  would 
be  unmeaning  and  absurd,  as  cruives  and  yairs,  on  an  arm  of  the 
sea,  confessedly  do  not  fall  under  the  general  prohibition  of  the 
Statute  at  all,  and  are  lawful,  independently  of  the  exception  ; 
so  that,  to  meet  that  difheulty,  it  is  necessary  to  have  recourse  to 
a  second  assumption,  that  the  term  *  Frith  of  Solway,*  occurring 
in  such  a  Statute,  and  being  unmeaning  in  its  literal  sense,  must 
be  held  to  include  all  those  positinns  within  the  bounds  of  the 
rivers  flowing  into  the  Solway  Frith,  which,  but  for  the  excep- 
tion, would  be  affected  by  the  general  prohibition.  In  short,  to 
support  the  defence,  it  is  necessary  to  hold,  not  only  that  the 
*  Water  of  Solway*  of  the  Statute,  means  the  Frith  of  Solway  of 
modern  geography,  but  that  the  Frith  of  Solway  does  not  truly 
mean  in  the  Statute,  the  arm  of  the  sea  of  that  name,  but  all  *  the 
streams  and  watere  that  disembogue  themselves  into  the  Solway 
Frith.*  I  do  not  consider  myself  entitled  to  take  such  liberties 
of  construction  with  the  terms  of  the  Statute.  It  seems  to  me, 
that  the  very  necessity  for  a$;suming  this  extraordinary  interpre- 
tation of  the  term  *  Frith  of  SoU'ay,'  in  order  to  reconcile  the 
sense  of  the  exception  with  that  of  the  general  enactment,  af- 
fords a  good  ground  for  holding  that  the  '  Frith  of  Solway*  could 
not  be  meant,  and  that  the  *  Water  of  Solway,*  in  some  much 
more  limited  sense,  formed  truly  the  subject  of  the  exception. 
In  the  same  xvay,  I  am  compelled  to  reverse  the  argument  of 
the  defenders,  founded  on  the  denial,  that  the  term  *  Water  of 
Solway'  ever  did  designate  any  particular  *  water'  of  the  kind 
contemplated  in  the  lending  clause  of  the  Statute.  I  certainly  do 
not  consider  that  point  of  antiquarian  nomenclature  to  be  made 
out  in  favour  of  the  defenders.  The  quotations  from  other 
Statutes,  such  as  that  of  1429,  cap.  31,  and  from  other  contem- 
porary, or  nearly  contemporary  authorities,  rather  favour  the 
presumption,  that  the  term  '  Water  of  Soh^ny*  meant,  at  the  date 
of  the  Statute  in  question,  something  much  less  extensive  than 
the  Solway  Frith.  But,  even  considering  the  case,  indepen- 
dently of  the  Statute,  to  be  doubtful,  the  legitimate  course  of 
reasoning  would  lead,  not  to  construe  the  Statute  by  assuming  a 
particular  view  of  the  doubtful  point ;  but  to  the  conclusion, 
that  this  very  Statute,  excepting  the  *  Water  of  Solway*  from  a 
general  enactment,  confessedly  inapplicable  to  arms  of  the  sea, 
was  strong,  and  nearly  decisive  evidence,  that,  at  che  date  of  the 
Statute,  the  name  truly  designated  some  *  water*  different  from 
an  arm  of  the  sea,  and  resembling  in  its  character,  those  to 
which  the  general  enactment  applied.  Upon  these  grounds  lam 
of  opinion,  that  *  the  stake-nets  of  the  defendera  are  not  protect- 
ed by  the  exception  in  favour  of  the  water  of  Solway,  contained 
in  the  Act  1563,  cap.  68.*'* 

At  advising  these  opinions,  the  defenders  contend- 
ed— That  the  consulted  Judges  seemed  in  duubt  as  to 
the  factS)  and  had  applied  the  law  to  a  state  of  facts 
which  was  questioned  on  the  part  of  the  defenders. 
The  pursuer  answered— -That  the  special  case  was  a 
final  adjustment  of  the  facts,  in  so  far  as  they  could 
be  either  alleged  or  proved  in  the  cause. 

Lord  Meadowbank  observed,  that  the  Judges  had  got  the  bet- 
ter of  their  difficulties ;  and  how  could  the  Second  Division 
touch  their  opinions  ?  The  Lord  Ordinary  had  found  that  the 
fishings  were  not  protected  by  the  Statute.  The  Judges  nil 
thought  so  too.  And,  therefore,  it  was  no  mutter  what  the  four 
Judges  of  the  Second  Division  thought,  even  if  unnnimousiy  of 
an  opposite  opinion.  Mc  very  much  ngrecd  in  the  opinion  uiul 
explanation  of  Lord  Corehouse. 
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The  Lord  Juiiice-Ckrk  regarded  the  opinions  of  the  Judges  as 
a  positive  opinion,  bolding  by  the  second  statement  of  facts, — 
vrhirh  was  the  statement  to  be  spoken  to.  Nine  Judges  thought 
the  fishings  not  protected.  Although  there  was  an  apparent  in- 
consistency between  the  second  and  third  statement,  it  was  not 
necessary  to  consider  the  latter.  There  had  been  lately  a  question, 
whether  a  breach  of  interdict  had  been  committed  by  erecting  nets 
on  the  sands,  out  of  the  bounds  of  the  river.  A  nice  question 
had  been  there  raised.  But  here  the  only  question  was,  whether 
these  fishings  were  protected  by  the  Act  1563.  He  was  much 
relieved  to  see  that  the  Judges,  who  thought  the  fishings  at  the 
mouth  of  the  Dee  within  the  protection,  had  since  altered  their 
opinion.  He  concurred  with  the  consulted  Judges,  especially 
with  Lord  Fullerton,  as  to  the  exception  of  yairs  and  cruives  in 
the  Solway.  At  low  water,  the  mouth  of  the  Solway  was  just 
like  a  river.  And  all  machinery  erected  there  was  under  the 
protection  of  the  Statute.  Buc  the  Statute  could  never  be 
stretched  to  affect  the  Annan,  Nith,  &c.  which  had  all  Statutes 
expressly  regarding  themselves,  as  it  was  interpreted  to  affect  the 
small  streams. 

The  Cuurt  adhered,  allowing  decree  of  removing 
to  go  out,  but  reserving  expenses. 

Authorities  for  Pursuer. — Erek.  B.  11.  tit.  6.  sec.  15. 
The  Duke  of  Queensberry  e.  The  Marquis  of  Annandale.  1 9th 
November  1771,  and  2l8t  February  177*2.  Colquhoun  v.  Duke 
of  Montrose,  21 8t  December  1792,  and  4th  July  1804.  Dirom  v. 
Littles,  21st  February  1797.  Chisholm  v.  Frazer,  17th  June 
)80l.  Eari  of  Fife  v,  Gordon,  18th  November  1807.  Eari  of 
Kinnool  v.  Hunter  and  Others,  28th  January  IQOH — affirmed  on 
appeal,  8tb  February  1804.  Duke  of  Atholl  v,  Maule,  7rh  March 
J812;  Buchanan's  Reports,  p.  254, — affirmed  on  appeal,  SOth 
June  1816;  5th  Dow,  p.  252,— Fac.  Col.  5th  February  1817. 
Murray,  June  9,  1824,  House  of  Lords;  Sh.  A  pp.  II.  ^99. 
Lord  Kintore,  Lord  Justice- Clerk's  opin  ;  Sh.  IV.  645.  Ma^ 
gtstrates  of  Dumbarton  v,  Graham,  16th  January  1813, — af< 
firmed  on  appeal,  19th  June  1816;  and  the  Statutes  and  Deci. 
sions  referred  to  in  these  Decisions,  particularly  the  Statutes 
1424,  ch.  10.  and  II  ;  1427,  ch.  116;  1429,  ch.  131';  1563,  ch. 
68;  1581,  ch.  Ill  ;  1597,  ch.  61  ;  ch.  265;  1600,  ch.  II,  and 
the  local  Acts;  see  Fol  Stat  Dee  Fishings,  II.  Sh.  A  pp.  C. 
p.  307;  Statute  1681,  as  to  Nith  salmon  fishings;  (Fol.  Stat 
VIII.  350 ;)  1792, as  to  Nith  salmon  fishings;  181 1,  as  to  navi- 
gation of  Nith ;  Statute  1804,  fixing  extent  of  Solway  Frith. 
Pinkerton*s  Enquiry,  L  207 ;  II.  207.     Jameson's  Diet. 

Authorities  for  Defenders — Stair,  B.  II.  tit  3.  sec.  69. 
Erskine,  B.  I.  tit  1.  sec.  49;  B.  II.  tit  6.  sec.  15.  Campbell 
p.  Campbell,  16tb  February  1610.  Heritorsof  Don,  January  26, 
1665.  FuIUrton,  7th  February  1672.  Burn  of  Newton,  13th  Ja- 
iiuary  168a  Forbes  i;.  Udncy,  Sd  December  1701.  Duke  of 
Queensberry  v.  Viscount  Stormont,  A  ugust  1 773.  Fide  Tay  case, 
7th  March  1812,  with  the  English  and  Scottish  Authorities  refer- 
red  to  in  the  Faculty  Report  1563,  c.  6a  Pitscottie,  p.  155b 
Auchterlonie,MS.  Adv.  Libr.,  Jac.  5th,  4.  20.  Vol.  III.  Geogr. 
Descr.  of  Scotland.  Do.  Jac.  5th,  4.  21.  1597,  c.  265 ;  1600, 
c.  1 1 ;  1606,  c.  5 ;  1424,  c.  35 ;  1696,  c.  33;  Stat  1828.  sec 
16;  1584,  c.  141.  Statuta  Rob.  IIL  c.  30.  Leges  Malcolmi, 
II.  c.  a  Fordoun.  Caledonia,  I.  59*60.  Chr'.  Irvin,  Nomen- 
chiture  Scotie,  1682.  Lord  Kintore,  House  of  Lords,  31st  May 
1826.  Murray  v.  Eari  of  Selkirk,  May  16,  1808,  Court  of  Ses- 
sion,  and  Notes  in  AppeaL 

Second  Division.— Lord  Ordinary,  Mackenzie.— ^c/.  Dean 
of  Faculty  (Hope),  J.  A.  Murray,  Ivoir. — Ait,  Solicitor- Gene- 
ral (Cockbum),  Maitland William  Martin,  8.S.C  ,  and  Alex. 

under  Goldie,  W.S.,  Agents.— Mr  Thomson,  Clerk.— [  r.  C] 

TEIND  COURT. 

6ih  March  1833. 
No.  271. 

The  following  nugmentatiuns  were  awarded  : — 

Dyke  and  Moy — Presbytery  of  Forres — Old  iStipend,  1811, 
137  bolls  2  firloU  of  barley;  38  bollb  2  firlots  meal,  and  a 


Imtber  quantity  of  victual,  equal  to  £40, 15.  2.,  wtdi  J£^  6.  8. 
for  CommuoioR  Slemeots.— Stipend  modified  of  this  date,  16 
chaldeiB  victual,  and  £S,  6.  8b  for  CommunioB  £lenieBts,-*be< 
ing  an  augmentation  of  3  ehaldtra. 

Moy  and  Dalarassie—  Presbytery  of  Inverness — Old  Stipend, 
1812,  ISchalders  victual,  and  ^8,  6.  8.  for  Coran)Uiiion  Ele- 
tnents. — Stipend  modified  of  this  date,  15  chalders,  and  £8,  6.  8. 
for  Communion  Elements, — being  an  augmentation  of  3  chal- 
ders. 

Insch— Presbytery  of  Garioch— Old  Stipend,  1812,  12  chal- 
ders victual,  and  £B,  6.  8.  for  Communion  Elements. — Sti- 
pend modified  of  this  date,  15  chalders  and  £B,  6,  8.  for  Com- 
munion Elements, — ^being  an  augmentation  of  3  chalders. 

Coldingham — Presbytery  of  Chumside — Old  Stipend,  1812, 
15  chalders  15  bolls  victual,  and  £S,  6w  8,  for  Communiun 
Elements. — Stipend  modified  ofthis  date,  18  chalders,  and  £\0, 
for  Communion  Elements,— being  an  aiigmentation  oi  2  chal- 
ders 1  boll,  and  jCI,  13.  4. 

COURT  OF  JUSTICIARY. 


1  Uh  March  1 833. 
No.  272. — The  King  v.  William  CAMPacLr. 

Forgery — Punishment — Discretion — ^2d  and  3d  William  IV.  r. 
123. — Held,  iH  caiet  rfforf^iff  Jvrmerljf  capital  b^  th€  iaw  of 
Scotland,  and  wnPflnf'U  and  Qa  IViUiam  IV,  c.  123, /Hiaij4a6/« 
btf  transportation  Jot  life,  that  the  Court  have  no  power  to  vti- 
tigate  ike  pwUthment,  and  that  it  it  imperaliee  to  award  said 
Ironsportaiton, 

The  panel  was  indicted  for  knowingly  forging,  ot- 
tering, and  using  a  letter  of  giiarantee,  and  a  promiss- 
sory-note  for  £30.  The  panel  pleaded  guilty,  and  his 
connael  having,  in  consequence  of  certificates  of  former 
good  character,  &c.,  pleaded  in  mitigation  of  punish- 
ment, the  Court  stated,  that  in  terms  of  1st  and 
2d  William  IV.  c  123,  there  was  no  discretionary 
power,  and  that  it  was  imperative  to  award  transpor* 
tation  for  life.  By  sections  1st  and  2d  of  this  Act,  it 
is  enacted,  That  except  in  the  cases  of  knowingly 
forging,  altering  or  uttering  wills,  testamenta,  &c., 
persons 

**  convicted  in  Scotland  or  Ireland  of  any  offence  now  punish, 
able  with  death,  which  offence  shall  consist  wholly  or  in  part 
of  forging,  or  altering  any  writing,  instrnment,  matter,  or  thing 
whatsoever,  or  of  offering,  uttering  or  disposing**  thereof,  ktew-^ 
ing  the  same  to  **  be  foi^ged,  or  altered,  or  of  falsely  peraenat- 
ing  another,  then  and  in  each  of  the  cases  aforesaid,  the  person 
so  convicted  of  any  such,**  Crc.  "  or  of  proeuriqg  or  aiding  io 
the  commission  thereof,  shall  not  wtj/kr  dtatk^  or  ham  aanitnce  ^ 
death  a»arded  agaimst  him,  but  shall  be  tran^Ktied  begfoasd  the 
teat  for  the  term  of  such  oj/ender't  life." 

The  Court  accordingly  sentenced  the  prisoner  to 
transportation  for  life. 

Jet.  Solicitor- General  (CockbuniX  &c — David  Oeghom, 
W.S.,  Crown  Agent— Justiciary  Clerk.~TlJ.  H^.H.] 

nth  March  1833. 

No.  273. — The  King  v.  John  Reid  &  Robert 

Pentland. 

Relevancy — Indictment—^  party  haring  been  charged  with  three 
crimrt,  tfix.  robbery,  th^,  and  th^  aggratmted  by  hcutebreaJt^ 
ing,  in  the  m/r\jor  propotUinn,  and  the  minor  setting  forth  only  t»o 
— Ihejirst  and  last — Beldt  /.  That  the  theft  uggraeated,  inclmdrd 
t'tmple  theft. — //.  That  the  invecuracy  wat  not  mjjjieieni  to 
entitle  the  panel  to  have  the  teeond  charge  deleted* 

The  panels  were  charged,  in  the  major  proposttioDi 
with 
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"  robbery,  as  also  tbefe»  as  also  theft,  more  especially  when 
committed  by  means  of  housebreaking,  and  by  opening  loekfast 
places.*' 

Tlie  minor  proposition  was  in  these  terms: 

"  You  the  said  John  Reid  and  Robert  Pentland,  did  wickedly 
and  feloiiiuiisly  steal,  and  theftuously  awuy  take  from  the  per- 
son of  lielen  Maconochie  or  Fiulayson,"  &c. 

The  libel  then  proceeded  in  these  words : 

**  You  the  said  John  Retd  did  wickedly  and  feloniously  break 
into  and  enter  the  house  situated  at  Bridge-end,  in  the  parish  of 
Libberton." 

Objected  for  the  panel — Three  distinct  crimes  are 
charged  in  the  major  proposition,  while  Reid,  in  the 
minor,  is  only  charged  with  the  first  and  last,  although 
the  narrative,  on  which  the  minor  proposition  proceeds, 
aUo  inclades  Reid  as  parti cipsint  of  the  second  charge ; 
that  there  was  tlius  an  evident  discrepancy  between  the 
minor  proposition  and  narrative,  and  therefore,  that 
Reid*s  name  should  be  deleted  from  the  narrative  of 
this  second  charge. 

Lord  Ju»tice-Clerk  said,  th<it  the  objection  was  too  critical, — 
that  ihe/i  aggraoaied  included  the  lesser  eharge  of  thefl  simplify 
and  that  though  rightly  brought  forward,  it  could  only  be  held 
as  an  inaccuracy,  and  was  insufficient  to  support  the  demand 
now  mnde. 

The  Coart  refused  the  motion. 

Act,  Solicitor- General  (Cockburn),  &c.— ^//.  J.  De  Maria.— 
David  Cleghorn,  Crown  Agent. — Justiciary  Clerk.— [J.  W,  //.] 

13//I  March  1833. 
No.  274. — The  King  v.  Janet  Tornbcll. 

Criminal — Process — Relevancy— w^  party  who  could  not  tvrite  hao- 
ing  been  indicted  for  jterjury^  committed  as  a  witness  in  a  criminal 
trial;  and  her  words  haoing  been  taken  down  and  subscribed  by 
the  presiding  Judge — Hnidf  that  it  was  not  necessary  to  set  forth 
in  the  indict atent,  that  the  deposition  had  been  read  over  to  her. 

The  prisoner  was  accused  of  perjury.  The  indict- 
ment set  forth.  That  in  a  criminal  trial  in  which  she 
was  examined  as  a  witness,  she  did 

*'  wickedly,  knowingly,  wilfully*  and  falsely  swear,  and  depone 
to  circumstances  contrary  to  the  trutb^  in  the  following  words, 
which  were  forthwith  taken  down,  and  minuted  in  the  reeord  of 
Court,  and  subscribed  by  the  Lord  Justice- Clerk." 

Then  followed  the  deposition,  which  concluded 
thusi : — 

"All  which  is  truth,  as  the  deponent  shall  answer  to  God ;  and 
depones  she  cannot  write.'* 

Objected  for  the  panel  —The  indictment  is  irrele- 
vant, in  respect  it  does  not  set  forth,  that  the  deposi- 
tion was  read  over  to  the  prisoner,  before  being  sub- 
scribed by  the  Judge.  In  support  of  this  objection,  it 
was  maintained.  That  this  formality  was  indispensible 
to  found  a  prosecution  for  perjury,  especially  where 
the  deponent  could  not  write,  and  had  not  signed  the 
deposition :  That  before  the  prosecutor  conld  make  out 
his  caae»  he  was  bound  to  prove  that,  defactOy  this  for- 
mality was  observed ;  and  that  it  was  incompetent  for 
him  to  do  so,  as  the  fact  was  not  averrcNl  in  the  libel. 
Answered  for  the  Crown — It  has  been  found  in 
various  cases,  that  a  prosecution  for  perjury  is  com- 
petent, even  where  the  deposition  has  not  been  taken 
down  in  writing,  and  tXHYsequently  it  is  not  necessary 
to  aver  in  the  libel,  that  the  deposition  has  been  read 
ever — it  being  sufficient  to  set  forth  the  general  charge^ 
that  perjury  was  committed* 
Vol.  V- 


Replied  for  the  panel — In  the  cases  referred  to» 
the  prosecution  arises  from  facts  whicli  transpire  some 
time  after  the  oath  has  been  emitted,  and  there  is  no 
opportunity  of  authenticating  the  deposition,  by  ob- 
serving all  the  legal  formalities,  so  that>  from  the  ne- 
cessity of  the  case,  they  must  be  dispensed  with.  But 
where  a  suspicion  of  perjury  arises  during  a  trial,  and 
the  deposition  is  ordered  by  the  Court  to  be  (akan 
down  in  writing,  as  in  the  present  instance,  there  is 
no  reason  why  sueh  formalities  should  not  be  ob- 
served. 

The  Court  repelled  the  objection  to  the  relevancy^ 

Authority  for  Panel. — Alison,  pp.  474  and  478. 

Act,  Solicitor- General  (Cockburn),  and  Shaw  Stewart. — Alt, 
T.  M'Kenzie.— David  Cleghorn,  W.S.,  Crown  Agent. — Justi- 
ciary Clerk.— I  J.  ;r.  H.] 

COURT  OF  SESSION. 
INNER-HOUSE- 


«inMi»«w«Mt« 
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8/ A  March  1833. 
No.  275. — James  Lang,  Pursuer^  v.  Hrs  Creditors. 

Cessio  Bonorum — Circumstances  in  which  the  benefit  of  the  cessio 
refiisedf  althtmgJi  the  pursuer  had  been  upwards  of  eight  morUkt 
in  jail, 

Lang  commenced  business  as  a  baker  in  Glasgov^, 
about  twelve  years  ago.  In  spring  1832,  a  Mr 
Graham,  grain  merchant  in  Glasgow,  became  bank- 
rupt, when  it  appeared  that  Lang*s  name  was  on  bill's 
along  with  him  to  the  amount  of  £1211,  16s.  The 
6r8t  of  Lang's  acceptances  to  Graham,  which  was  in 
the  circle,  became  due  on  17th  May  1832.  Eight 
days  before  this,  Lang,  for  an  alleged  price  of  £400, 
granted  an  assignation  to  one  Lightbody,  spirit  mer- 
chant in  Glasgow,  of  an  interest  in  the  residue  of  the 
estate  of  John  Buchanan  of  Ladrishmore,  which  Lang 
had  purchased  in  1830  for  £500.  The  sain  received 
from  Lightbody,  Lang  alleged  he  applied  in  repaying 
a  loan  of  £400  which  he  had  got  fronr  one  Park, 
keeper  of  a  victualling  society  in  Hutchinsontowu. 
Lang  became  bankrupt,  and  vVas  incarcerated  in  Junto 
T832.  Having  applied  for  the  benefit  of  the  cessio^ 
several  of  Che  Baiiks  in  Glasgow,  to  whom  he  was 
rndebtcd,  opposed  his  application,  and  the  trustee  on 
his  sequestrated  estate  refused  the  usual  coitificate, 
on  the  grounds  chiefly, — 1.  That  by  a  state  exlnbitdd 
by  Lang  on  22d  May  last,  with  the  view  of  «ettling 
by  composition,  the  value  of  grain  in  his  possession 
was  stated  at  £246,  6s.,  besides  £15  of  money, — 
whereas  the  value  of  grain  delivered  to  the  trustee 
was  only  £125,  19.  4.;  and  the  deficiency  in  grain 
and  money  Wfts  no  otherwise  accounted  for  by  Lang, 
than  by  saving,  that  he  had  allowed  his  wife  to  carry 
on  the  bnsmess,  and  pay  tbe  expense  of  house-keep- 
ing, and  he  did  not  know  bow  she  had  disposed  of  the 
sums  drawn  by  her.  2.  That  Lang  had  kept  no  books. 
3.  That  the  alleged  transaction  with  Lightbody  aiid 
Park  was-  entirely  collusive  and  fictitious.  The  sub- 
ject eold  was  worth  £600 ;  and  supposing  that  Lang 
bad  received  the  money  from  Lightbody,  the  story 
of  his  paying  it  to  Park  was  utterly  incredible.^    lu 
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his  declaratioDy  Lang  states^  that  Park  was  a  person 
with  whom 

^he  never  bad  any  other  transaction,  except  furnishing  him  with 
bread  for  a  victualliug  society,  where  Park  acted  as  shopman.** 

Park  himself,  in  his  declaration,  depones, 

'*  That  he  has  L2  a- week  of  wages." — **  That  he  was  no  way 
aci|uainted  with  the  pursuer's  circumstances  ;*  and  yet  upon  his 
request,  be  says  he  lent  him  L400  Steriing. — *'  That  he  took  no 
receipt,  or  bill,  or  bond  from  the  bankrupt  for  said  money  ;*'-« 
that  he  cannot  exhibit  evidence  of  any  kind  to  prove  that  he 
made  said  loan  to  the  bankrupt  ;** — "  that  he  did  not  draw  said 
L400  from  any  bank,  but  he  just  had  it  lying  by  him  ;** — *'  that  he 
cannot  say  how  long  he  had  it  beside  him ; — that  the  money 
was  given  in  one  sum,  and  was  composed  of  bank  notes,  great 
and  small.** — "  Depones,  That  he  never  mentioned  to  any  one 
said  advance  ;**«—'*  that  he  never  lent  so  large  a  sum  to  any  other 
person,  and  he  never  lent  a  whole  LI 00  to  one  individual  before." 

That  the  pursuer  did  not  pay,  nor  did  Park  ask,  any 
interest  upon  the  sum  lent,  when  it  is  alleged  to  have 
been  repaid  ;  and  that  he  kept  no  books  for  his  pri- 
vate concerns. — Even  if  Lang  could  have  shown  that 
he  had  originally  got  a  loan  of  £400  from  Park,  he 
had  not  disclosed  in  what  manner  the  amount  was  ap- 
plied by  him.    He  depones, 

*'  That  when  he  got  the  money,  he  took  it  home,  and  put  it  into 
his  desk,  and  he  did  so,  because  be  had  country  widest  and  bills  to 
,  pay ;  but  he  cannot  exhibit  a  state  of  the  bills  he  paid  at  that 
time,  or  the  payments  he  made :  That  he  did  not  keep  his  retired 
bills,  as  they  were  of  no  use,  and  he  sometimes  lighted  a  candle 
with  them.'* 

Moreover,  if  the  sum  of  £400  was  ever  received  by 
the  pursuer  from  Lightbody,  there  is  no  evidence 
that  it  was  paid  to  Park.     Park  depones, 

'*  That  be  did  not  give  any  receipt  for  the  money  when  it  was 
paid  tiHck,  and  be  did  not  place  it  in  a  bank :  That  he  got  it  back 
in  one  sum,  chiefly  in  large  notes :  That  the  repayment  was 
made  to  the  deponent  in  May  last,  and  be  had  frequently  asked 
for  it  before  he  got  it." 

To  these  statements  Lang  answered, — 1.  That  the 
difference  between  the  amount  of  his  stock,  as  stated 
on  22d  May  1832,  and  the  statement  of  the  trustee, 
arose  chiefly  from  the  variation  of  prices,  and  the  ex- 
pense of  housekeeping,  and  of  the  baking  business, 
which  was  carried  on  at  a  disadvantage.  2.  That  tlie 
pursuer  was  illiterate,  and  had  no  occasion  for  books. 
3.  That  the  transaction  with  Lightbody  was  perfectly 
fair, — £400  being  then  considered  the  value  of  the 
speculation,  and  the  amount  had  been  applied  in  pay- 
ment of  a  just  debt  to  Park,  for  which  the  pursuer 
was  pressed  at  the  time. 

The  Court  considered  the  pursuer's  conduct  to  have 
been  highly  reprehensible,  and  unanimously  (7th 
March  1833,)  refused  the  benefit  of  the  cessio  itihoc 
statu, 

Firsjt  Division — Jet.  Paterson  ;  Edward  Macmillan,  S.S.C., 
Agent. — Ali,  Whigham  ;  John  ]VIacandrew,  S.S.C.,  Agent.— 
Sir  R.  Duiidas,  Clerk [G,D.\ 

9th  March  1833. 

No.  276.— W.  FcRRiER,  Common  Agent  in  Ranking 
nf  Cromarty y  v.  Mii  &  Mrs  Rose,  Dtfenders. 

Process — Summons— Date — Vitiation— Wakening  and  Trans- 
feronce— Remit  to  another  Lord  Ordinary— Jurisdiction — Ci- 
tation of  Apparent  Heir — Status — Edictal  Citation— .  Husband 
and  Wife — Ileldt  /.  That  an  aUcf^ed  tUiation,  appearhtg  in  the 
date  of  a  summons  of  ranking  and  sale^twaia  if  ei^/tt  yean  in  Court, 


Vfms  no  relevmU  obfeeiion  to  Ih^tubMequent  proeeedingt. — II,  That 
the  wami  of  a  tummons  of  wakening  and  Iranrference^  on  the  death 
of  a  purtuer,  woe  no  olffeeiionto  tuhaequeni  proceedingSf  in  which 
all  parties  who  were  in  the  cause  brfore  his  death,  had  acquiesced. — 
///.  That  a  petition  having  been  presented,  in  general  terms,  upon 
the  indisposUion  of  one  Lord  Ordinary,  for  a  remit  to  another  i 
and  the  Court  having  remitted  generally,  with  the  usual  powers, 
there  was  no  want  of  jurisdiction  in  the  Lord  Ordinary  to  whom 
the  remit  was  madCf  in  consequence  of  there  having  been  no 
second  remit  made  to  him  on  the  death  of  the  original  Lonl  Or- 
dinary. — IV,  That  a  party,  who  was  ultimat^y  found  to  ha9e 
been  a  bastard,  but  who,  if  legitimate,  was  the  heir  apparent,  and 
who  was  not  dejmved  of  his  status  at  the  date  qfhisdtatian,  having 
been  cited  as  heir  apparent  in  a  waJcening  and  trantfermee  of  a 
ranking  and  sale  and  reduction  cot^oined,  to  which  it  was  need" 
ful  to  cite  the  heir  apparent,  the  dtation  was  gpod.*^  V,  That  a 
husband,  who  was  a  party  to  an  action  along  with  his  wife,  for 
his  interest,  who  had  left  Scotland  for  mmre  than  forty  days,  and 
who  W€U  neither  the  debtor,  nor  the  creditor  in  possession  of  an 
estate,  under  a  ranking,  toas  competently  cited  edictalfy  ia  a 
wakening  and  tran^rrence,  although  he  happened  at  the  time 
to  be  in  Scotland  for  a  few  days^ 

The  late  George  Ross,  an  army  agent  in  London, 
purchased  the  estate  of  Cromarty  in  1773 — retired 
from  basiness  in  1780,  and  was  succeeded  by  his  ne- 
phew Alexander  Gray  or  Ross,  and  Ogilvie.  He 
executed  various  settlements.  One  was  an  entail  of 
Cromarty,  in  which  Gray  and  his  heirs-male,  on  tak- 
ing the  name  of  Ross,  were  the  first  substitutes,  and 
Jean  Kirk  or  Monro,  mother  of  Mrs  Rose,  and  the 
heirs-male  or  female  of  her  body,  were  the  next.  He 
also  conveyed  his  other  property  in  trust  to  Mr  Monro 
and  Mr  M'Jjeod,  providing,  that  the  residue  should 
be  laid  out  in  the  purchase  of  estates,  to  be  entailed 
in  terms  of  the  Cromarty  entail.  He  died  in  1786, 
and  was  succeeded  by  Gray,  who  took  the  name  of 
Ross.  The  trustees  accepted.  Ross  and  Ogilvie  as- 
sumed WUlet  as  a  partner  in  1796,  for  seven  years. 
He  was  to  advance  £20,000,  and  get  one-twentieth  of 
the  profits.  But  he  died  in  1803.  Ross  and  Ogilvie 
were  made  bankrupt  in  1804>, — the  entail  of  Cromarty 
not  having  been  recorded  till  27th  May  1803.  Ross 
surrendered  to  the  creditors  bis  interest  in  the  estate. 
Certain  creditors  raised  diligence  against  the  estate. 
Stiell,  an  heritable  creditor  of  the  entailer,  and  in 
whose  favour  Alexander  Ross  liad  granted  an  heri- 
table security  in  1800,  brought  a  ranking  anda^e. 
Defences  were  lodged  for  the  trustees,  and  also  for 
Mrs  Rose,  then  Miss  Monro,  as  next  heir.  Lord 
Craig,  Ordinary,  repelled  the  defences,  24'th  Novem- 
ber 1804:  But  StieU  died  in  1810;  and  his  widow 
saoceeded  to  the  grounds  of  debt.  Meanwhile,  cer- 
tain personal  creditors  of  Ross,  and  of  Ross  and  Ogil- 
vie, also  came  forward  against  the  estate^  The  wi- 
dow of  Wiliet,  and  Messrs  Drummond,  completed 
adjudications  in  1807-8.  And  appearance  was  made 
in  the  ranking,  for  the  creditors  ootfa  of  the  entailer 
and  of  Alexander  Ross,  his  nephew.  After  the  death 
of  Stiell,  the  ranking  proceeded,  by  authority  of  the 
Court,  in  the  name  of  Mrs  WilleU  A  remit  was 
made,  first  to  Lord  Craig,  but  afterwards,  Irom  the 
state  of  his  health  in  his  last  sickness,  to  Lord  Gillies. 
Mrs  Rose,  tlien  Miss  iVJunru,  who  bad  broi^t  a  pro- 
cess of  irritancy  against  Alexander  Ross  in  1804,  on 
antenabie  groMids,  and  who  appeared  in  tlie  raokiBg, 
brought  a  fresh  action  of  irritancy  in  1808,  upon  the 
ground  of  the  adjudications  then  led,  and  of  the  coo« 
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veyance  by  Alexander  Ross  in  favour  of  bis  creditors. 
In  this  last  action  no  decree  was  ever  pronounced. 
But  she  and  her  husband  also  instituted  a  reduction 
of  Mrs  Willet's  decree  of  adjudication. 

"  The  Lord  Ordinary  ( Gillies,  14th  May  1816,)  having  con- 
sidered the  mutual  memorials  for  the  parties,  with  the  conde- 
scendence for  the  pursuers,  answers  thereto  for  the  defender,  and 
whole  process,  finds  it  sufficiently  proved  by  the  terms  of  the 
boad  itself,  by  the  articles  of  copartnery,  and  by  the  receipt  on 
the  back  thereof,  that  full  value  was  paid  for  the  bond  in  question : 
Finds,  that  there  is  no  sufficient  evidence  that  the  same  has  been 
paid :  Finds,  that  the  other  allegations  of  the  pursuers  resolve 
into  a  plea  of  compensation,  which,  whether  well  or  ill  founded, 
affurds  no  ground  for  reducing  said  bond ;  therefore  repels  the 
reasons  of  reduction,  assoilzies  the  defender  from  the  haill  o6no 
elusions  of  the  libel,  and  decerns.** 

Against  this  interlocutor  Mr  and  Mrs  Rose  peti- 
tioned, when 

'*  The  Lords  (Jan.  16, 1817,)  having  resumed  consideration 
of  this  petition,  with  answers,  and  having  advised  the  same,  they 
adhere  to  the  interlocutor  reclaimed  againf^t,  in  so  fiu*  as  it  as* 
soilzies  from  the  conclusions  of  the  reduction  affecting  the  bond 
gnoted  by  Rosa  and  Ogilvie  to  Mr  Willet,  and  in  so  far  refuse 
the  prayer  of  the  petition  ;  but  quoad  vUra  alter  the  interlocutor 
ret-lMiined  against,  and  remit  the  process  to  the  Lord  Ordinary, 
that  the  same  rany  be  conjoined  with  the  process  of  ranking  and 
sale ;  and  remit  to  his  Lordship  to  take  into  his  consideration 
the  reasons  of  reduction  affecting  the  adjudication,  as  well  as  the 
defences  of  the  heirs  of  entail  in  the  process  of  ranking  and  sale, 
and  all  other  points  in  both  eases,  excepting  that  above  adhered 
to ;  and  to  do  as  he  shall  see  cause.** 

The  Lord  Ordinary  (23d  January  1817,)  conjoined 
the  processes.  Ross  died  in  1820.  And  in  conse- 
qtieiice,  it  became  necessary  to  apply  for  sequestration 
of  the  estate,  and  the  appointment  of  a  factor.  Pre* 
paratory  to  this,  Mrs  Willet  raised  a  wakening  and 
transference  in  1821,  against  various  parties,  and  in 
particular  against  '*  George  Ross,  now  of  Cromarty,' 
only  8on  and  heir  of  tlie  said  Alexander  Ross,  and 
his  tutors  and  curators,  if  he  has  any,  for  their  in- 
terest." The  will  ffave  warrant  for  citing  George 
Ko99,  and  such  of  tne  defenders  as  had  real  rights, 
personally  or  edictally,^the  whole  other  defenders, 
sod  all  real  or  pretended  creditors,  &c.,  edictally,** 
and  Mr  and  Mrs  llose,  and  the  surviving  trustee, 
M'Leod,  personally  or  edictally.  The  summons  was 
executed  edictally  against  George  Ross,  Mr  and  Mrs 
Rose,  and  all  other  real  or  pretended  creditors,  &c. 
It  was  also  executed  at  the  churclies  of  Cromarty  and 
^i??9  against  all  having  interest.  And  it  was  per- 
sonally executed  against  the  surviving  trustee.  In 
1820,  Mrs  Rose  raised  an  action  of  bastardy  against 
George  Ross,  in  which  the  House  of  Lords,  reversing 
the  judgments  of  the  Commissaries  and  Court  of  Ses- 
sion, found  him  illegitimate  in  1830.  The  wakening 
and  transference  came  into  Court.  A  great  variety 
of  proceedings  followed  in  the  ranking  and  sale.  Of 
^ese,  it  was  alleged  that  Mr  and  Mrs  Rose  were 
certified,  and  also,  that  to  many  of  them  they  had 
Wn  parties.  At  length,  however,  22d  February 
1B26,  they  presented  a  petition,  praying,  inter  alia^ 
tbat  the  Court  should  find,  **  that,  in  respect  of 
the  irregularity  of  the  execution  of  the  summons  of 
wakening,"  the  whole  subsequent  proceedings  were 
void.  And  they  also  brought  a  reduction  of  the  ad- 
judicatiou  by  Messrs  Dr ummood,  in  which  the  defen- 


ders were  ultimately  assoilsied.  The  above  mentioned 
petition  was  remitted  to  Lord  Newton,  who  ordered 
cases  (lOth  December  1831,)  upon  the  objection  stated 
by  Mr  and  IVfrs  Rose  to  the  regularity  of  their  cita- 
tion to  the  wakening  and  transference.  The  petition- 
ers pleaded — That  the  process  had  not  been  wakened 
as  it  ought,  by  the  forms  of  citation  required  in  the 
double  case,  of  tlie  death  of  the  common  debtor  and 
the  sleeping  of  the  process,  inasmuch  as,  from  tha 
bastardy  of  George  Uoss,  there  had  been  no  apparent 
heir  truly  cited,  and  the  due  form  of  citation  had  not 
been  adopted  in  wakening  the  process ;  for  although 
Mr  and  Mrs  Hose  were  neither  the  debtors,  nor  real 
creditors  in  the  known  actual  possession  of  the  estate^ 
whom  alone  the  Act  of  Sederunt  required  to  be  cited 
in  the  ordinary  form  of  law,  yet  tne  wakening  did 
not  fall  under  the  regulations  of  the  Act:  That  al- 
thougfi  Mrs  Rose  was  forth  of  Scotland,  her  husband 
was  at  the  time  resident  in  Edinburgh,  and  therefore 
his  edictal  citation,  in  a  process  of  real  diligence,  vi- 
tiated the  whole  subsequent  proceedings :  That  war- 
rant was  granted,  both  for  citing  the  petitioners  nomu 
natim,  and  also  for  citing  all  and  sundry,  generally ; 
but  that,  although  the  latter  might  be  effectual  as  to 
the  ranking,  it  could  not  be  so  as  to  the  reduction, 
with  which  the  ranking  was  conjoined, — ^and  an  edic- 
tal citation  could  not  make  the  petitioners  parties  to 
the  reduction,  although  the  processes  were  conjoined : 
That  they  had  in  no  respect  homologated  the  subse- 
quent proceedings. 

The  Common  Agent  pleaded — That  Mr  and  Mrs 
Rose  had  no  title  to  any  thing  more  than  edictal  cita- 
tion in  the  wakening  of  the  ranking :  That  the  con- 
junction of  the  reduction  did  not  render  citation,  in 
the  ordinary  form  of  law,  necessary :  That  George 
Ross  was  properly  called  as  apparent  heir,  although 
after wardsfound  to  be  illegitimate,  in  an  action  brought 
before  the  date  of  the  transference ;  and  that  the  Act 
of  Sederunt  required  merely  the  citation  of  the  heir, 
not  a  transference  against  him  :  That  it  was  not  ne- 
cessary to  cite  the  petitioners  (defenders)  as  heirs, 
and  that,  at  any  rate,  they  were  already  parties ;  and 
that  the  petitioners  had  distinctly  homologated  the 
proceedings  to  whtcli  they  objected. 

Lord  Medwyn,  Ordinary,  15th  June  1832,  made 
avizandum  with  the  cases  to  the  Court.  On  advising 
these,  13th  December  1832,  the  Court  ordered  a  mi- 
nute from  the  Common  Agent,  of  any  proceedings  in 
which  he  alleged  that  Mrs  Hose  had  taken  part  subse- 
quent to  the  wakening.  And  at  the  conclusion  of  this 
minute,  he  also  adverted  to  the  provisions  of  the  Act 
of  Sederunt,  14th  December  1805,  in  reference  to  the 
fact,  that  Mr  Rose  had  been  absent  from  Scotland  for 
more  than  forty  days,  and  if  he  had  returned  to  it  at 
all,  was  only  for  a  few  days  in  Edinburgh,  without 
any  fixed  residence  in  Scotland,  as  showing  that  he  was 
entitled  to  no  more  than  an  edictal  citation.  Further, 
on  the  l8th  of  February  1833,  a  note  was  given  in  for 
Charles  Ross,  advocate,  a  substitute  heir,  who  came 
forward  to  state  various  objections  to  the  regularity 
of  the  proceedings  in  the  ranking.  These  objections 
were — U/,  That  in  the  date  of  the  summons  (dsitcd 
10lh,and  signeted  lllh  April  1804),  the  word  *'  tenth'* 
was  written  on  au  eratiure.    2d,  That  between  1810 
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and  1812,  as  an  interlocutor  renewing  the  last  order 
was  pronounced  after  the  death  of  tne  origfinal  pur- 
suer, and  before  an 7  other  was  sisted,  there  was  no 
interlocutor  pronounced  to  keep  the  process  awake, 
and  a  wakening  of  consent  could  not  affect  third 
parties.  3^,  That  the  ranking  and  sale  depended 
before  Lord  Craig  when  53  Geo.  [II.  c.  64,  was  passed, 
and  that  sects.  8  and  10  of  the  Act,  together  with  the 
consequent  Act  of  Sederunt,  allowed  the  permanent 
remoral  of  a  process  from  one  Lord  Ordinary  to  an- 
other, only  in  the  event  of  death  or  of  resignation ; 
whereas  the  Court,  in  consequence  of  the  indisposi- 
tion of  Lord  Craig  (which  proved  fatal),  had,  on  an 
ordinary  petition  for  remit,  granted  a  simple  remit  to 
Lord  (iillies,  with  the  usual  powers;  and  that  as  this 
remit  expired  with  the  death  of  Lord  Craig,  the  whole 
proceedings  subsequent  to  the  death  (9th  July  1813,) 
were  void,  as  being  before  a  Lord  Ordinary  who  had  no 
jurisdiction  in  the  cause.  To  this  note  answers  were 
given  in  for  the  Common  Agent,  in  which  he  denied 
the  fact  of  the  erasure,  and  pleaded — That  the  erasure, 
if  apparent,  formed  no  valid  objection,  and  that,  at 
any  rate,  the  objection  was  not  tempestiv^  urged: 
That  after  1812,  all  parties  having  interest  went  on 
without  objection ;  and  that  all  the  creditors  were 
truly  pursuers  in  a  ranking  and  sale :  That  the  Act 
of  Parliament  and  Act  of  Sederunt  in  no  way  dero- 
gated from  the  inherent  power  of  the  Court  to  make, 
during  the  life  of  a  Lord  Ordinary  (provided  he  never 
resumed  his  functions),  a  remit  which  should  remain 
effectual  after  his  death.  On  advising  the  cause,  7th 
March  1833,  the  defenders  offered  to  pass  from  all 
their  objections,  if  the  reduction  were  allowed  to  go 
on. 

Lord  Balgraij  was  against  the  objection  arising  from  the  era- 
nure  on  the  summons.  The  clerk  may  bave  filled  up  the  date 
before  taking  the  summons  to  the  oflSce,  and  altered  it  there. 
But.  at  any  rate,  post  tan  turn  temporist  a  new  party  could  never 
be  allowed  to  urge  such  an  objection,  which  appeared  to  be 
monstrous,  after  an  acquiescence  by  all  the  parties  appearing  for 
BO  lung  a  period.  The  judgment  of  the  Court  on  the  objection 
would  completely  secure  the  purchaser.  He  demurred  to  the 
plea,  as  to  the  want  of  an  interlocutor  sufficient  to  keep  the 
process  awake  between.  1810  and  1812.  It  was  true  that  no 
man  could  be  brought  into  Court  by  mere  consent.  But  a  pro- 
cess might  be  wakened  by  either  direct  or  implied  consent.  He 
never  approved  of  the  decision  of  the  House  of  Lords  against 
Ross. 

Lord  Craigie  was  not  so  sure  as  to  the  objection  to  the  mammons. 
The  Officer  of  Court,  ordering  any  such  correction,  should  have 
signified  the  fact.  Here  the  objection  was  uiged  by  a  party 
who  could  not  be  presumed  to  have  seen  the  summons  at  the 
outset.  As  to  the  objection  regarding  the  remit  to  Lord  Gillies, 
it  should  be  decided  by  the  criterion,  whether,  if  Lord  Craig  had 
survived,  and  come  out  and  decided  the  cause,  his  interlocutor 
would  have  been  good  ? 

Lord  GiUiet  concurred  with  Lord  Balgray.  The  presumption 
was,  that  omnia  rite  acta  28  years  ago,  and  that,  if  the  summons 
was  now  bad,  it  had  become  a  bad  one  since  1831.  A  sub- 
sequent erasure  could  never  make  a  summons  originally  bad. 
For  his  part,  be  was  not  able  to  perceive  the  alleged  vitiation. 
A  proof  was  offered.  But  it  amounted  to  no  more  than  an  ap- 
pearance of  vitiation,  and  that  waa  not  sufficient.  It  would  be 
dreadful  to  hold  that  the  summons  had  been  originally  vtdtated. 
As  to  the  remit,  he  held,  with  reference  to  the  powers  of  the 
Court,  and  the  terms  of  the  interlocutor,  that  the  remit  was  com- 
plete. It  was  a  notorious  fact,  that  many  cases,  during  Lord 
Craig's  lifetime,  had  been  remitted  to  other  Ordinaries,  who  had 
got  no  fresh  remit  on  his  death.     The  understanding  of  practi- 


tioners, and  of  the  Court,  must  be  attended  to.  He  bad  no 
doubt  as  to  the  law.  He  could  not  approve  of  the  decision  of 
the  House  of  Lords  against  Ross. 

The  Lord  President  could  understand  the  objection  raised  on 
the  erasure,  if  it  had  occurred  in  a  settlement  or  other  deed  only 
seen  for  the  first  time.  But  it  would  never  do,  when  urgml 
against  a  summons  so  long  in  Court.  As  to  the  remit,  it  was 
to  be  observed,  that  in  the  case  of  Hotrhkis,  the  objection  was 
stated,  that  the  other  Judge  had  no  jurisdiction.  But  here  the 
parties  had  gone  on.  He  could  not  tell  what  the  Court  had  intend- 
ed to  do.  But  there  was  clearly  an  appointment  of  Lord  GillicH, 
in  the  room  of  Lord  Craig ;  and  there  was  nothing  to  show  tbiit 
the  appointment  was  to  be  temporary.  As  to  the  objection  re- 
garding the  citation  of  Mr  Rose,  it  appeared  that  the  pursuer  had 
no  reason  to  suspect  that  he  was  coming  badi:  to  Scotland. 

The  Court 

"  Repel  the  objection  stated  by  the  said  Charles  Ross,  Esq., 
to  the  regularity  of  the  summons  of  sale,  on  the  ground  of  an 
alleged  vitiation  of  the  date  of  the  summons :  Repel  the  objec- 
tion also  stated  by  the  said  Charles  Ross,  Esq.,  grounded  on  the 
want  of  a  summons  of  wakening  and  transference  after  the  death 
of  Colonel  Stiell,  the  original  pursuer :  Repel  the  objection  also 
stated  by  the  said  Charles  Ross,  Esq.,  to  the  jurisdiction  of  Lord 
Gillies,  in  the  proceedings  subsequent  to  the  death  of  \jord 
Craig,  the  original  Ordinary  in  the  ranking,  in  respect  of  the  broad 
and  unqualified  terms  of  the  prayer  of  the  petition,  on  which  the 
remit  to  Lord  Gillies  was  made,  and  of  the  interlocutor  of  the 
Court  proceeding  thereon  :  Find  the  said  Charles  Ross,  Esq. 
liable  to  the  common  agent  for  the  expenses  that  have  been  oc- 
casioned by  his  statement  of  these  ieveral  objections ;  and  remit 
the  account  of  these  expenses,  when  lodged,  to  the  auditor  to  tax 
the  same,  and  to  report :  Repel  the  objection  stated  by  Mrs  C. 
Rose  and  her  husband  to  the  citation  of  George  Rosa,  on  the  sumu 
mons  of  wakening  and  transference,  as  heir-apparent  of  the  ccho. 
men  debtor,  Alexander  Ross,  in  respect  that  at  the  date  of  the 
said  citarion,  he  had  not  yet  been  deprived  of  his  presumed 
aatut  of  legitimacy :  Repel  also  the  objection  to  the  regularity  of 
the  citation  in  the  said  summons  of  wakeniag  against  the  said 
Hugh  Rose,  Esq  ,  and  all  the  other  objections  stated  by  the  said 
parties ;  and  on  the  whole,  refuse  the  desire  of  the  said  petition, 
and  remit  the  conjoined  actions  to  the  Lord  Ordinary,  to  proceed 
thereon  as  to  him  shall  seem  just :  Find  the  defenders,  Mrs  Ca- 
therine Rose,  and  Hugh  Rose,  her  husband,  for  his  interest, 
liable  to  the  conunon  agent  in  expenses ;  and  remit  the  account,'* 
&c. 

Authorities  for  Common  Agent — ActofSed.,  28d  November 
1711;  13th  November  1793  ;  Hth  December  1805.  Beveridge,  II. 
523.     Drummond  v.  Ross,  Sh.,  November  25,  1824.  r. 

Ross,  House  of  Lords  16th  July  T890;  'Wilson  and  Sbaw,  IV. 
289.  Halkit,  29th  June  1822  ;  Sh.  I.  baO,  Blackwood,  Iltfa  Ja. 
nuary  1749;  M.  11,990;  Middlemore,  5th  March  1811  ;  Taylor, 
6th  Mnrch  1829;  Sh.  VII.  547.  Home,  November  1682;  M. 
12,169.     Ivory,  II.  55;  F.  Pr. 

Authorities  for  Defenders.— Act  of  Sed*,  28d  November  1711. 
Little  V,  Creditors  of  Tundergarth,  26th  January  1783;  M*  STOa 

Authorities  for  Charles  Ross. — Taylor  v.  Malcolm,  5th  March 
1829;  Sh.  VII.  547.  Stockdale  9.  Heriot,  2d  December  1831. 
Scoiigftirs  'iVnstces  v.  Houston's  fixecutors,  IS- 15th  February 
1S33,  Firikt  Division.  Act,  53  Geo.  III.  c.  64,  January  8,  laid, 
Sects.  8.  10,  and  Act  of  Sed.  following  thereon.  M'Kenzie  s. 
M*Leod,  20th  Januarv  183T ;  Sh.  IX.  307.  Kirk  «.  HoCchkis 
16th  June  1832;  Sh.  X.  655.  Do.  «.  Do»,  2d  July  163^  House 
of  Lords.     M'Leod,  31  st  January  1833  ;  Scottish  Jurist,  V.  206. 


First  Division.— Lords  Ordinary,  Newton,  Coreboose,  and 


Scott,  Clerk — [T,C.] 


9th  March  1833. 

No.  277. — William  Fraser,  Suspender^  v.  Affleck 

Fraser,  Respondent. 

Landlord  and  Tenant — Principal  and  Sub<tenant^ Removing — 

Circumstances  in  which  Held,  L  That  a  party  was  a  sub-tenant 

from  year  (0  year,  and  not  under  a  latw.-^IL  That  security  oftr* 
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ed,  after  a  decree  of  removing^  was  merely  a  ftrt'liminartf  arrange-' 
mfntt  and  not  bindings  if  such  were  not  carried  through, — ///, 
That  it  was  not  necessary  t/iat  the  landlord  should  have  been  cal- 
led in  the  action  of  removing,  and  that  the  princijml  tenant 
could  proceed  on  his  decree  nf  removing  against  the  sub'tenant, 
without  the  concurrence  of  lite  landlonts  representatives. 

Angus  Mcintosh  was  the  proprietor,  the  respon- 
dent the  principal  tenant,  and  the  suspender  the 
sab-tenant  of  the  lands  of  Coignafeam.  For  two 
years  previous  to  1830,  the  snspender  had  been  sub* 
tenant  to  John  Cook  Gordon,  solicitor,  Inverness, 
in  said  lands ;  and  upon  their  being  relet,  the  respon- 
dent, in  1830,  took  the  principal  lease  for  fifteen  years. 
The  snspender  alleged,  that  on  27th  March  1830,  he, 
in  writing,  offered  the  respondent  £93  a-year  for  the 
lands,  daring  the  existence  of  the  lease.  No  written 
answer  was  returned.  Security  having  been  offered 
for  the  year's  rent,  the  respondent,  on  7th  June  1 830, 
wrote  to  the  suspender,  inter  alia  : 

**  I  really  can  see  no  good  reason  for  delay,  and  it  is  quite 
impossible  for  me  to  view  you  as  tenant  of  Coignafeam  till  I 
am  in  true  possession  of  the  promised  security." 

In  June  1831,  the  respondent  thus  addressed  the 

suspender : 

"  Understanding  tbat  sundry  tenants  on  tbe  estate  of  M'Intosh, 
in  Stratbdeam,  have  thought  proper  to  cut  peats  on  tbe  moss  of 
the  fiirm  of  Coignafeam,  which  1  bold  from  M'Intosfa  under  a 
lease  of  fit>een  years,  I  hereby  not  only  authorise,  but  insist  on 
you  forthwith  informing  such  peo|)le,  that  any  peats  so  cut  are 
to  be  considered  my  property,  and  you  have  now  my  positive  in- 
structions to  drive  them  to  the  farm  of  Coignafeam,  for  my  use 
and  benefit,  as  a  proper  penalty  for  such  unheard  of  impudence. 
Further,  I  hereby  declare  to  you,  my  sub*tenant,  that  I  hold  you 
henceforth  liable  to  me  for  penalty,  if  you  allow,  under  any  pre> 
fence  whatever,  encroachments  on  my  just  rights  as  tenant  of 
that  farm.** 

On  the  4th  April  1832,  decree  of  removing  was 
pronounced  against  the  suspender,  at  the  instance  of 
tlie  respondent  and.  the  proprietor.  Additional  se- 
curity was  demanded  fur  the  rents ;  and  on  9th  April, 
a  letter  of  guarantee  for  £93  was  granted  by  William 
Watson,  residing  at  Culloden,  to  be  binding  *'  from 
year  to  year,'*  provided  the  suspender  was  not  allowed 
to  run  into  arrear  of  rent.  This  was  agreed  to  by  the 
respondent,  and  a  missive  of  8ub<»lease  was  drawn  out, 
which,  however,  the  suspender  refused  to  sign,  and  re- 
ferred, as  a  title  of  possession,  to  his  own  offer  of  27th 
March  1830.  The  respondent  was  abotjt  to  proceed 
on  the  decree  of  removing,  when  the  Sheriff-substi- 
tute's judgment  having  been  reclaimed  against^  the 
Sheriff-depute  adhered  on  17th  January  1833. 

The  sub-tenant  raised  a  bill  of  suspension,  on  the 
following  grounds  :^-I.  That,  even  in  the  absence  of 
the  missive  offer  by  the  odm  plainer,  of  date  the  27th 
of  March  1830,  the  fair  and  legal  inference,  from  the 
documenta  produced,  is  not  that  the  oomplainer  was  a 
precarious  possessor  from  year  to  year,  but  that  he 
was  a  tenant  under  a  sub-lease,  of  equal  duration  with 
the  principal  tack. — II-  That,  even  assuming  that  the 
com  plainer  was  not  entitled  to  possess  the  lands,  as 
under  a  sub^'leaae  for  15  years,  the  written  obligation 
and  accepted  bill,  by  William  Watson  of  Culloden, 
for  the  rent  of  tbe  lands  of  Coignafeam,  from  Whit- 
sunday 1832  to  Whitsunday  1833,  of  all  which  the 
said  Affleck  Fraser  had  duly  accepted  in  security  of 
the  said  rent,  were  sufficient  to  protect  the  possession 


of  the  complainer  till  the  said  period  should  expire. 
— III.  That  the  said  Angus  M'Intosh,  one  of  the  pur- 
suers of  the  removing,  having  died  since  the  date  of 
the  last  interlocutor,  the  decree  complained  of  cannot 
be  enforced  till  his  representatives  are  made  parties  to 
the  same. 

Answered. — No  such  sub-lease  as  that  pretended  to 
have  been  entered  upon  on  27th  March  1830,  ever 
existed.  It  is  inconsistent  with  the  letter  of  7th  June 
1830,  refusing  to  recognise  the  suspender  as  sub- ten- 
ant, without  security,  and  also  contrary  to  the  nego- 
ciations  with  Watson,  after  the  suspender  had  ob- 
tained security,  and  refused  to  subscribe  a  missive  of 
lease.  The  letter  of  guarantee  by  Watson  was  merely 
preliminary  to  an  after  arrangement,  and  on  the  sus- 
pender's refusing  to  sign  the  missive,  was  returned  to 
Watson.  The  suspender  is  not  entitled  to  found  upon 
an  alleged  agreement,  constituted  by  a  written  offer, 
and  at  the  same  time,  also  rely  upon  the  letter  of 
Watson,  which  superseded  any  such  lu^reement,  if 
it  had  existed.  The  representatives  of  Arlntosh,  the 
late  proprietor,  are  not  required  to  be  made  par- 
ties to  the  removing.  The  suspender  derived  his 
whole  right  from  the  respondent,  and  not  from  the 
proprietor. 

Lord  Moncreiff  on  25th  February  1833,  refused 
the  bill,  with  expenses,  and  added  this 

**  Note, — There  is  nothing  like  evidence  of  a  sub-lease  for 
fifteen  years.  The  allegation  of  a  written  offer  gives  plausibi- 
lity to  the  other  statements  of  the  complainer.  But,  when  that 
is  removed,  being  apparently  made  without  any  truth,  the  other 
circumstances  have  an  entirely  different  aspect  The  only  doubt- 
ful matter  is,  as  to  the  year  from  Whitsunday  1832  to  Whitsun- 
day 183^  JBut  it  seems  to  be  sufiiciently  established,  that  the 
security  offered,  and  apparently  accepted,  after  tbe  decree  of  re- 
moving bad  been  obtained,  bad  reference  to  a  more  general  ar- 
rangement, which  was  never  carried  into  effect.  It  does  not 
appear  to  tbe  Lord  Ordinary  that  it  U'bs  at  all  necessary  that 
M*Intosb  should  have  been  a  party  to  tbe  action,  or,  at  any  rate, 
tbat  tbe  respondent  cannot  proceed  on  his  decree  without  the 
concurrence  of  bis  representatives.*' 

>    The  suspender  reclaimed,   but  the  Court  unani- 
mously adhered. 

Second  Division. — Lord  Ordinary,  Moncreiff. — Act,  Rutber.. 
furd  and  Macdougal. — Alt,  F.  Robertson.— R.  Roy,  W.  S.,  & 
Hugh  Fraser,  W.S.,  Agents.— Mr  Ferguson,  Clerk.— [J.  IT. if,] 

9/A  March  1833, 

No.  278.— Margaret   Littlbjohn,   Petitioner^  v« 
Jambs  Hamilton,  Respondent. 

Expenses— 'Interim  Execution-^  TAe  Court  granted  interim  exr- 
cution  for  collecting  rents  which  had  been  sequestrated,  but  re* 
fused  the  exj*enses  of  the  application,  though  unsucces^uUy  opm 
poxed. 

The  rents  of  the  estate  of  Kames  were  seques- 
trated by  the  Court  on  15th  December  1832,  antea. 
Vol.  V.  p.  163.  The  decree  was  extracted.  Mr  Ha- 
milton appealed  to  the  House  of  Lords,  and  the  pe- 
titioner, in  terms  of  48  Geo.  III.  c.  151,  sec.  17,  pre- 
sented an  application  to  the  Court,  praying  their  Lord- 
ships to  allow  execution  to  proceed  on  the  above  decree 
and  extracted  act,  notwithstanding  the  appeal,  to  the  ef- 
fect of  sequestrating  the  rents  of  the  estate  of  Kames,  as 
craved  in  the  prayer  of  the  petition  for  sequestration, 
and  of  empowering  the  factor  named  by  their  Lordships 
to  recover  tlie  bygone;  current  and  future  rents,  during 
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the  dependence  of  the  appeal,  with  the  usual  powers  of 
factors,  in  terms  of  the  interlocutor  of  15tn  Decem- 
ber 1832,  the  factor  accounting  for  the  rents  in  such 
manner  as  their  Lordships  might  direct,  whether  in 
the  event  of  the  interlocutor  above  recited  being  re- 
versed, or  of  its  being  affirmed,  in  the  House  of  Lords, 
further  caution  being  found  if  required.  At  advis- 
ing, the  respondent  pleaded.  That  interim  execution 
should  not  be  granted,  in  respect  it  was  contrary  to  the 
trust-deed  formerly  executed  by  him,  and  acceded  to 
by  the  creditors.  Answered — Such  a  reason  may  be 
urged  in  the  House  of  Lords  for  a  reversal,  but  it  is 
out  of  place  in  the  Court  below  at  present,  whose  in- 
terlocutor must  be  assumed  as  right. 

Lord  Justlce'Clerk, — The  factor  appointed  on  15(h  December 
last,  had  only  power  to  collect  the  rents.  The  estate  had  not 
been  sequestrated.     The  rents  alone  were  sequestrated. 

The  Court  granted  the  praver  of  the  petition* 
The  petitioner  then  craveci  the  expenses  incurred 
by  the  respondent's  opposition. 

Lord  Justice- Chrrk. — The  Court  never  grant  expenses  in  cases 
of  interim  execution. 

Second  Division. — Jet,  Dean  of  Faculty  (Hope),  and  Mon- 

teith Jilt.  Skene.— W.  A.  O.  &  R.  Ellis  W.S.,  and  James 

Hamilton,  W.S.,  and  Iiiglis  &  Donald  W.S.,  Agents. — Mr 
Holland,  ClerJc^r^.  IV.  if.] 


ACT  OF  SEDERUNT. 

6/A  March  1833. 
No.  279. 

jfcl  rfgvlating  the  Fees  of  Procurators  and  PraclHioners  in  Ike 
Sheriff  and  Stewart  Courts  of  Scotlandyfor  one  Year  from  12<A 
At  ay  next. 

The  Lords  of  Council  and  Session,  referring  to  the 
Act  of  Sederunt  of  27th  January  1830,  for  regulat- 
ing the  Feet  of  Sheriff  and  Stewart  Clerks,  and  to  a 
Note  presented  to  the  Court  on  the  part  of  the  Pro- 
curators before  the  Sheriff  Courts  of  Perth  and  Dun- 
dee, and  to  the  Table  of  Fees  proposed  by  the  She- 
riffs named  by  the  Court,  under  the  provisions  of  the 
Act  of  6th  Geo.  IV.  c.  28,  to  be  adopted  for  regulating 
the  Fees  of  Procurators  before  the  Sheriff  and  Stew- 
art Courts, — resolved,  on  the  above  date,  to  authorise 
the  said  Table  of  Fees  to  be  acted  on  as  an  Interim 
Table  and  Riile  of  Charge ;  reserving  for  future  con- 
sideration, how  far  it  ought  to  receive  the  sanction  of 
the  Court  as  a  permanent  rule  of  charge ;  and  reserv- 
ing also  to  his  Majesty's  Advocate,  and  all  concerned, 
their  objections  to  the  same:  And  they  Enacted  and 
Declared,  That  from  and  after  the  1 2th  day  of  May 
next,  the  Table  of  Fees  proposed  by  the  said  She- 
riffs, for  regulating  the  Fees  and  Charges  of  Practi- 
tioners, ancTalso  of  Officers  in  the  Sheriff  and  Stew- 
art Courts,  and  a  copy  of  which  is  hereunto  annexed, 
and  is  authenticated  oy  the  subscription  of  the  Lord 
President,  shall  be  held  and  acted  on  as  the  Interim 
Rule  of  charge  by  all  the  Procurators  and  Practi- 
tioners in  the  several  Sheriff  and  Stewart  Courts  of 
Scotland,  and  that  for  one  year,  until  the  12th  day  of 
May  1834:  And  direct  the  several  Sheriffs  and  Stew- 
arts to  report  to  the  Court  the  effect  and  operation  of 
this  Regulation. 


TABLE  OF  FEES. 

Chap.  I. — Obdinary  Actions. 

''  Sec.  \t  Libels. — (1.)  In  causes  where  the  demand  don 
not  exceed  the  sum  which  may  be  competently  pursued  for  in 
the  SberifTs  Small- debt  Court,  no  Fees  shall  be  allowed  to  the 
Procurator  fthe  Fees  to  the  Clerk  and  Officer,  as  fired  by  the  Stn- 
hite  10  Geo,  IV,  cap,  65,  or  by  any  other  Statute,  being  ike  omly 
Fees  to  be  allotted  J,  unless  the  Sheriff  see  cause  to  the  contrary, 
in  terms  of  section  2dd  of  that  Statute,  in  which  case  there  will 
be  allowed,  in  causes  where  the  demand  does  not  exceed  £5, — 
For  drawing  the  libel— First  sheet,  .  .  ^0  2  0 
Every  other,  •  .  .010 

(2.)  In  causes  where  the  demand  is  above  £S,  and  not  ex- 
ceeding the  sum  which  may  be  competently  pursued  for  in  the 
Sheriff's  SmalUdebt  Court,  there'  will  be  allowed  for  drawings 
the  libel,— First  sheet,  .  .  .        jCO    2    0 

Every  other,  •  .  .010 

Above  the  sum  that  may  be  competently  pursued 
for  in  the  Sheriff's  Small-debt  Court,  and  not  ex- 
ceeding ^25, — First  sheet,  •  •        .050 
Every  other,               .                •  .  0    3    0 
Above  ^25,  and  not  exceeding  £30, — First  sheet,        0    6    0 
Every  other,                .                .                .036 
Above  ^£50— First  sheet,               .                 .             0    6    0 
Every  other,                .                .                .040 
For  presenting  the  libel  for  signature — instructing  the  OiBcer 
to  execute,  and  revising  the  execution,  in  causes  where  the  de- 
mand does  not  exceed  £5,         .            .            .         jEO    1    0 
Above  £5,  and  not  exceeding  the  sum  which  may 
be  competently  pursued  for  in  the  Sheriff's  SmalU 
debt  Court,                   .                     .                .016 
Above  the  sum  which  may  be  competently  pursued 

for  in  the  Sheriff's  Small-debt  Court,  ,  0    3    6 

Agency  for  bringing  the  action  into  Court,  and  at- 
tendance at  calling  the  libel,  in  causes  where  the 
demand  does  not  exceed  £5,  .  .  0     10 

Above  £5,  and  not  exceeding  the  sum  which  may 
be  competently  pursued  for  in  the  Sheriff^s  Small- 
debt  Court,  ,  .  .016 
Above  the  sum  which  mnv  be  competently  pursued 
for  in  the  Sheriff's  Small-debt  Court,  and  not  ex- 
ceeding ^£25,                   .                    .            .  0    3    6 
Above  i£25,  and  not  exceeding  £50,           .         .        0    5    0 
Above  ^50,                   .                   .                   .070 
(3.)  Libels  for  Memovings  to  be  charged  by  the  amount  of  the 
rent,  and  according  to  the  above  Fees. 

(4. )  In  actions  of  Af^udication,  Excambion,  and  Diwision  of 
Rvnrig  Lands,  the  Fees  of  the  Libel  and  subsequent  procedure 
to  be  chai^ged  according  to  the  scale  applicable  to  canses  for 
sums  above  £50. 

(5. )  In  actions  ad  Factum  Pnnlandum,  Eioneratian,  Eiki^ 
bition,  and  others,  containing  no  specific  pecuniary  c;oncIusion$, 
or  containing  conclusions  of  a  mixed  nature,  partly  general  and 
partly  pecuniary,  and  in  causes  containing  conclusions  for  ran- 
doM  sums  of  damages,  or  which  involve  questions  of  importance ; 
but  where  the  sum  sued  for  is  small  or  nominal,  asch  as  an  ac- 
tion in  regard  to  the  petly  cuttoms  of  a  burgh,  harbour-duet  at  a 
port,  or  toll-dues,  the  rate  of  charge  for  the  libels  and  subse- 
quent procedure,  to  be  the  same  as  in  ordinary  acriona  for  sums 
above  the  sum  which  may  be  competently  pursued  for  in  the 
Sheriff's  Small-debt  Court,  and  not  exceeding  £2&,  unless  the 
Sheriff  shall  see  cause  to  apply  a  different  mte. 

(6.)  Id  all  actions  where  there  are  more  defenders  than  one, 
pursued  for  different  debts,  or  summoned  to  remove  from  dif- 
ferent subjects,  the  charges  for  drau-ing  the  libel,  instructing  the 
officer,  and  revising  the  execution,  if  only  one  execution  be  ne- 
cessary, and  bringing  the  action  into  Court — to  be  stated  on  the 
total  amount  of  the  debts  or  rents  agreeably  to  the  above  scale, 
and  the  charge  to  be  apportioned  among  the  different  defenders 
according  to  the  debts  for  which  they  are  respectively  sued,  or 
the  rents  of  the  subjects  from  which  they  are  respectively  sum- 
moned to  remove.  When  more  than  one  execution  is  nece«saiy, 
the  Procurator  will  be  allowed  the  Fee  forinstnictingthe  officer 
and  reviling  the  execution  ogainst  each  separate  deft*ndcr,  ac- 
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cording  to  tlie  ammtnt  of  tbat  defender's  partieular  debt.  The 
I'rocnnitor  will  also  be  allowed  to  charge  against  each  defender, 
one  half  of  the  Fee  for  bringing  the  action  into  Conrt,  and  at- 
tendance at  calling  the  libel,  according  to  the  anioant  of  each  de- 
fender's debt,  or  the  rent  of  the  subjects  from  which  he  is  snm- 
moned  to  remove. 

(7.)  The  Fees  above  stated  for  each  class  of  causes  to  be  in 
full  for  receiving  information,  drawing  the  libel,  instructing  of- 
ficer, examining  executions,  calling  in  Court,  filing  mandate,  and 
Proctirator  Fee,  until  decree  pass,  if  in  absence^  or  until  de- 
fences are  given  in. 

(8. )  Defender's  Procurator  obtaining  protestation  against  a 
pursuer  for  not  insisting,  to  be  allowed  the  same  Fee  as  the 
pursuer's  Procurator  for  bringing  the  action  into  Court,  and  cal- 
ling thelibeL*' 

Litigated  Causes. 

'*  Sec.  2.  7>«/^erf. ^Drawing  Defences  to  be  chaiged  at  the 
same  rate  as  Libels,  and  the  defender's  Procurator  to  be  allow- 
ed, on  lodging  Defences,  the  same  Fee  as  ia  allowed  the  pur- 
suer's Procurator  for  bringing  the  action  into  Court,  and  attend- 
ing the  calling. 

Sec.  d.  SHbtequent  Papert^  exclusive  of  Condtteetkdeneet  and 
Jnneer$.^ln  causes  not  exceeding  the  sum  which  may  be  com- 
petently pursued  for  in  the  Sheriff's  Small-debt  Court,  when 
iiigber  Fees  are  allowed  than  those  authorised  by  10  Geo.  IV. 
c.  55,  or  by  any  other  Statute,  in  causes  where  the  demand 
does  not  exceed  j£5,— drawing  first  sheet,        .  ^0    2    0 

Every  other,  .  .  .010 

Above  £5,  and  not  exceeding  the  sum  which  may 
be  competently  pursued  for  in  the  Sheriff^s  Small- 
debt  Court,— First  sheet,        .  .  ^  0    3    0 
Every  other.                .                .                .016 
Above  the  sum  which  may  be  competently  pursued 
for  in  the  Sheriff's  Small-debt  Court,  and  not  ex- 
ceeding £25,  first  ^beet,              .               «               0    4    0 
Second,  third,  fourth,  and  fifth,  each  0    3    0 
Every  other,             •              .              .             0    2    0 
Above  ^£25,  and  not  exceeding  £50,  first  sheet,            0    5    0 
Second,  third,  fourth,  and  fifth,  each                  0    3    0 
Every  other,               .              .              .              0    2    0 
Above  £50,  first  sheet,            .            .             .             0    6    0 
Second,  third,  fourth,  and  fifth,  each         .          0    4    0 
Every  other,           .            .            .          .030 

Sec.  4k  Condtteendeneet  and  jtnswer$.^^ln  causes  not  exceeding 
the  sum  which  may  be  competently  pursued  for  in  the  Sheriff's 
Sinall-debt  Court,  when  higher  Fees  are  allowed  than  those 
authorised  by  10  Geo.  IV.  c.  55,  or  by  any  other  Statute,  in 
cauaea  not  exceeding  £5,  drawing  first  sheet,  £0    3    0 

Every  other,  .  .  .  0    2    0 

Above  £X  and  not  exceeding  the  sum  which  may 
be  competently  pursued  fur  in  the  Sheriffs  Small- 
debt  Court,  first  sheet,  ,  .  .  0    5    0 
Every  other,                               .            •  0    2    0 
Above  the  sum  that  may  be  competently  pursued 
for  in  the  Sheriff's  Small-debt  Court,  and  not  ex- 
ceeding je25k  first  sheet,               •               .  0    7    0 
Every  other,            .               .               •  0    3    0 
Above  .£%  and  not  exeeeding  ^£50,  first  sheet,  0    8    0 
Every  other,                              .           .           0    8    0 
Above  £50^  first  aheet,                                                0  )0    0 
Every  other,           •                .               •            0    3    0 
Revised  Condescendences  and  Revised  Answers  to  be  charged 
at  one  half  of  the  above  rates. 

In  awarding  expenses  of  process,  the  Sheriff  will  only  allow 
for  such  number  of  sheets,  in  all  stages,  as  be  thinks  was  ne- 
eessary. 

Sec  5.  Jgenejf  in  Litigated  Cause*. — For  attendnnce  tahing 
out  a  libel  to  see,  when  the  same  is  returned  without  defences— 
attendances  on  the  Sheriff  when  he  has  ordered  the  cause  to  be 
enrolled,  or  the  parties  or  their  procurators  to  attend  him  for  ex- 
planations ;  or  at  a  motion  in  Court  for  a  prorogation  of  time  for 
reporting  proof,  not  exceeding  once  for  each  party ;  or  for  com- 
mission or  diligence,  not  exceeding  once  forench  party ;  or  forcir- 
cumtluction  holding  proof  concluded ;  and  for  each  interlocutor 


decerning,  sustaining  or  repelling  preliminary  defences,  or  a 
claim  in  a  multiplepoinding,  assoilzieing  or  dismissing,  remitting 
to  tradesmen,  appointing  visits  or  inspections,  sustaining  refer- 
ences to  oath,  ordering  judicial  examinations  of  party;  allowing 
proof,  granting  diligence  against  witnesses  or  havers,  commis- 
sions, circumductions,  holding  as  confessed ;  advising  petitiona 
and  anawere,  dosing  the  record ;  ordering  the  foUoaring  papers, 
viz. — Duplies  to  the  pursuer's  original  replies,  original  conde- 
sceodence  and  answers,  and  memorials  or  minutes  of  debate  on 
the  import  of  a  proof  or  written  evidence»^ — 
In  causes  not  exceeding  L5,  .  .  jCO    1     0 

Above  L5,  and  not  exceeding  the  sum  which  may 
be  competently  pursued  for  in  the  Sheriff's  Small- 
debt  Court,    '  .  .  .  0     16 
Above  the  sum  which  may  be  competently  pursued 
for  in  the  Sheriff's  Small-debt  Court,  and  not  ex- 
ceeding ^625,            .            .            .             .  0    3    0 
Above  ^25,               .               .            ,  0    3    6 
The  above  Fees  to  cover  the  trouble  of  intimating  the  inter- 
locutor to  the  client. 

Sec.  6.  Borrowing.'^Vor  borrowing  each  process,  or  part  of  a 
process,  ,  .  ^0    0    6 

No  Fee  to  be  allowed  for  returning. 

Sec.  7.  Inventories. — For  framing  inventories  of  productions, 
when  more  than  six  productions,  to  be  paid  at  the  same  rate  as 
the  last  sheet  of  subsequent  papers,  sec.  3. 

Sec.  S.  Accounts  of  Erpetues,  and  Copies  of  Papers.^^For  ac- 
counts of  expenses,  process  copies,  and  other  necessary  copies  of 
papers,  the  following  Fees  to  be  cbaiged : — In  causes  not  ex- 
ceeding the  sum  which  may  be  competently  pursued  for  in  the 
Sheriff's  Small-debt  Court,  per  sheet,  .  £0    0    8 

Above  the  sum  which  may  be  competently  pursued 

for  in  the  Sberiff;s  Small-debt  Court,  .  0     10 

Sec.  9.  States, — (I.)  In  causes  not  exceeding  the  sum  which 
may  be  competently  pursued  for  in  the  Sheriff's  Small-debt 
Court, — per  sheet  of  figures, — framing  first  sheet,      £0    4    0 
Every  other,  •  .  .  0    2    0 

Above  the  sum  which  may  be  competently  pursued 
for  in  the  Sheriff's  Small-debt  Court,  and  not  ex- 
ceeding £25,--first  sheet,  .  .  0    5    0 
Every  other,                .                .            .  0    3    6 
Above  i:25,*first  sheet,                              •               0    6    0 
Every  other,                .                .            .            0    3    0 
(2. )  For  copies  of  states  or  accounts  of  figures,  other  than 
accounts  of  expenses.  Is.  6d.  per  sheet. 

Sec  10.  Notarial  Copies. — ( 1 . )  For  notarial  copies  of  nny  writ- 
ings,— first  sheet,  including  certificate,  ,  £0  2  6 
Every  other,               .               •            •  0    16 

(2.)  Schedules  of  inrimation,  requisition,  and  protest,  to  be 
charged  the  same  as  Court  pleadings,  calculating  according  to 
value;  and  for  preparing  and  extending  the  instrument,  the  fol- 
lowing Fees  wiU  be  allowed  -.--For  first  sheet,  i^O  2  6 
Every  other,            .               .               .  0     16 

(3.)  When  the  Notary  has  to  travel  to  a  distance,  the  dmrge 
to  be  the  same  as  under  Chap.  XL  Sect.  1,  Art.  3. 

Sec.  11.  Papers  drawn  by  Counsel. — Instructing  the  Coun- 
sel, .  .  .  .  ;eO  7  6 
Revising  the  raper  drawn  by  Counsel,  if  not  ex- 

eeedlng  10  sheets,  .  •  •  0    2    6 

Above  10,  and  not  exceeding  20  sheets,  •  0    5    0 

Above  20,  and  not  exceeding  30  sheets,  .  0  10    0 

If  longer  than  30  sheets,  •  0  15    0 

The  charge  for  papera  drawn  by  Counsel  to  be  allowed  only 
wbeti  the  Sheriff  shall  sanction  the  employment  of  Counsel. 

Sec  12.  Precepts  of  Arrestment,  or  of  Diligence  for  citing 
Witnesses  or  /foeer*.— For  procuring  precepts  of  arrestment,  or 
of  diligence  for  dting  witnesses  or  haven,  the  following  Fees  to 
be  allowed : — 

In  causes  not  exceeding  the  sum  which  may  be  competently  pur- 
sued for  in  the  Sheriff's  Small-debt  Court,  £0    1     U 
Above  the  sum  which  may  be  competently  pureued 
for  in  the  Sheriff's  Small  debt  Court,  and  not  ex- 
ceeding^25,               .                .                .  0    16 
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Above  £25,  .  .  ,  j^O    2    6 

The  like  Fees  to  be  allowed  for  instructing  Officer  to  execute, 

and  revising  the  execution. 

And  when  more  executions  than  one  are  necessary,  one  half 

more  of  the  above  Fees  to  be  allowed  for  instructing  the  Officer, 

and  revising  each  such  separate  execution. 

Sec.  18.  Attending  Ppoofs,  Sxaminationt^  Visitations,  Inspec- 
tions.  Perambulations^  {'<?•'— (!•)  In  causes  not  exceeding  the 
sum  which  may  be  competently  pursued  for  in  the  Sberiff*s 
SmalLdebt  Court^Each  hour,  .  .  £0    2    6 

Above  the  sum  which  may  be  competently  pursued 
for  in  the  Sheriff's  Small-debt  Court,  and  not  ex- 
ceeding £25 — each  hour,  .  .  .040 
Above  £25— each  hour,             .             .  0    5    0 
(2. )  The  above  Fees  for  one  hour  will  be  allowed  once  in 
each  cause  for  taking  instructions  and  preparing  to  lead  proof  by 
witnesses,  and  these  fees  to  be  in  full  of  trouble  for  precog- 
noscing  witnesses. 

(3. )  When  the  proof  is  not  taken  at  the  town  where  the  Court 
is  held,  the  Procurator  shall  be  considered  as  employed  during 
the  time  he  is  necessarily  engaged  in  travelling. 

(4.)  Provided  that  in  no  case  of  proofs,  examinations,  visita- 
tions, inspections,  or  petunbulations,  shall  a  charge  for  a  whole 
day,  consisting  of  nine  hours,  exceed  £2,  28.,  when  the  proof  ia 
taken  in  (he  town  where  the  Court  is  held,  or  within  three  miles 
thereof,  or  L3,  12.  6.,  when  taken  thre^  miles  from  the  town, 
exclusive  of  travelling  charges. 

(5.)  Procurators  or  Agents  acting  as  Commissioners  at  taking 
proofs,  declarations,  and  depositions  of  parties,  attending  visi- 
tarions,  &c.  to  be  allowed  the  same  Fees  as  in  article  1st  of 
this  Section,  exclusive  of  the  Clerk's  Fee  for  writing,  at  the  rate 
of  8d.  per  sheet.  The  number  of  hours  of  each  sederunt  to  be 
certified  by  the  Commissioner  on  the  record. 

Sec.   14.    Correspondence, — For  writing  and  booking  each 
necessary  letter  in  causes  not  exceeding  the  sum  which  nuiy  be 
competently  pursued  for  in  the  Sheriff's  Small-debt 
Court,  .  .  .  .  .  £0     10 

Above  the  sum  which  may  be  competently  pursued 

for  in  the  Sheriff's  Small-debt  Court,  and  not 

exceeding  £25,  .  .  .  .  0    2    0 

Above  £25,  .  .  .  .026 

These  Fees  not  to  be  charged  for  intimating  any  interiocutor 
or  procedure  in  Court,  when  a  special  Fee  is  allowed  for  such 
interlocutor  or  procedure. 

Sec.  15.  Caveais, — Agency,  receiving  instructions,  framing 
the  caveat,  intimating  the  same,  and  lodging  it  with  the  clerk  of 
Court,  .....  £Q(s,2    6 

Sec.  16  Appeals  to  tfu  SheriffiDepnte.'-^TQV  each  appeal  to 
the  Sheriff-Depute,  whether  by  motion  in  Court,  or  by  minute 
without  argument,  in  terms  of  the  Act  of  Sederunt,  including 
the  Fee  for  attendance  in  Court  when  the  appeal  is  made,  or 
for  the  drawing  and  fair  copy  of  the  minute, — In  causes  not  ex- 
ceeding the  sum  which  may  be  competently  pursued  for  in  the 
Sheriff's  Small-debt  Court,  .  .  £0    10 

Above  the  sum  which  may  be  competently  pursued 

for  in  the  Sheriffs  Sroall-debt  Court,        .  0    2    6" 

CpAP,  II. — S(7MMABY  AcnOXS. 

**  Sco.  1. — (1.)  Petitions  and  other  applications,  containing 
specific  pecuniary  conclusinns,  to  be  charged  at  the  rates  allowed 
in  ordinary  actions  for  sums  of  equal  amount 

(2. )  The  Fee  for  obtaining  warrants  of  service,  and  for  in* 
structing  the  officer,  to  be  the  same  as  that  allowed  for  pre- 
senting a  libel  for  signature,  instructing  the  officer,  and  revising 
the  execution,  and  the  Fe^  for  producing  the  petition  after  exe- 
cution of  the  warrant,  to  be  the  same  as  that  of  bringing  libels 
ipto  Court,  and  attendance  at  calling. 

(3.)  Answers  to  summary  applications  to  be  charged  at  thp 
same  rate  as  the  original  petition,  and  the  respondents  Procura- 
tpr  to  be  allowed,  on  lodging  bis  answers,  the  same  Fee  aa  i> 
allowed  the  petitioner's  Procurator,  op  producing  the  petition 
after  execution  of  the  warrant 

(4. )  Xhe  subsequent  proceedings  in  summary  actions,  to  be 


chaiged  at  the  same  rate  as  ordinary  actions  containing  specific 
pecuniary  conclusions,  according  to  the  value. 

(5.)  Pitiiions  of  Scqueuraiion  i  the  same  rate  of  charge  to  be 
made  for  drawing  these  as  for  ordinary  actions,  calculating  ac- 
cording to  the  amount  of  the  rent  for  which  sequestration  shall 
be  awarded  : — For  obtaining  the  warrant  of  sequestration,  in- 
structing clerk  or  officer  to  inventory  and  execute,  and  revi^dng 
the  execution,—- 

When  the  rent  does  not  exceed  £5,  .  £0     10 

Above  £5,  and  not  exceeding  the  sum  which  may 
be  competently  pureued  for  in  the  Sheriff's  Small- 
debt  Court,  .  .  .  .  .026 
Above  the  sum  which  mav  be  competently  pursued 
for  in  the  Sheriff's  Small-debt  Court  and  not  ex- 
ceeding £25,            .            .            .            .  0    4    0 
Above  £25,  and  not  exceeding  £50,            .  0    7    0 
Above  £50,            .            .            .            .            .       0  10    0 
For  obtaining  warrant  to  roup  or  warrant  to  bring 

back  sequestrated  effects, — 
When  the  rent  does  not  exceed  £5,         .  •  0     10 

Above  £5,  and  not  exceeding  the  sum  which  may 
be  competently  pursued  in  theSheriff^s  Small-debt 
Court,  •  •  .  •  .  0    2    G 

Above  the  sum  whicfa  may  be  oompetently  pursued 
for  in  the  Sheriff's  Small-debt  Court,        .        •        0    3    6 
.  The  subsequent  proceedings  in  sequestrations,  to  be  charged 
at  the  same  rate  as  other  summary  actions  containing  specific 
pecuniarjf  conclusions,  as  above  mentioned. 

Sec.  2. — Summary  applications  ad  factum  pro'slandnm  for 
Interdict  -  ioT  Examinations  of  Bankrupts-^-tdiA  other  actions  of 
a  summary  nature,  containing  no  specipc  pecuniary  conclusioms, 
or  containing  conclusions  of  a  mixetl  nature  partly  pecuniary,  and 
subsequent  procedure  therein,  to  be  charged  at  the  same  rate 
as  is  allowed  for  summary  actions  containing  specific  pecuniiiry 
conclusions,  according  to  the  scale  for  causes  where  the  demand 
is  above  the  sum  which  may  be  competently  pursued  for  in  tbe 
Sheriff's  Small-debt  Court,  and  does  not  exceed  £25,  unless  in 
any  particular  instance  the  Sheriff  shall  see  cause  to  apply  a  dif- 
ferent rate. 

Sec.  9.  Sales,'^\.)  In  cases  of  sale  of  poinded  or  sequestrated 
effects,  or  other  sales  under  a  warrant  of  the  Sheriff,  conducted 
by  a  Procurator  or  Agent,  when  he  executes  the  warrant  and 
collects  the  proceeds,  be  will  be  held  liable  for  tbe  amount  of 
the  roup-roU,  and  will  be  allowed  for  his  trouble  and  risk,  in- 
cluding the  auctioneer's  fees,  as  follows : — 

When  the  amount  of  the  roup-roU  is  the  sum  which  may  be 
competently  punued  for  in  the  Sheriff's  SmalUdebt  Court,  or 
under,  be  will  be  allowed  7s.  6d. 

When  the  amount  of  the  roup*ro11  is  above  the  sum  which 
may  be  competently  pursued  for  in  the  Sheriff's  Snudl-dcbt 
Court,  and  does  not  exceed  £100,  he  will  be  allowed  at  the  rste 
£5  per  cent 

When  tbe  amount  of  the  roup-roll  exceeds  £100,  but  does 
not  exceed  £1000,  he  will  be  allowed  £5  per  cent  for  the  fir»t 
LI 00;  and  for  every  additional  LlOO,  orpart  of  LI 00,  thn-e 
per  cent ;  and  when  the  amount  exceeds  LlOOO,  he  will  be  al- 
lowed the  above  rates  for  tbe  firat  LI 000,  and  two  per  cent  for 
every  additional  LlOO,  or  part  of  LlOO. 

Tue  above  poundage  to  cover  all  charges  for  trouble  in  re- 
lation to  the  sale,  and  for  collecting  the  proceeds,  drawing  ad- 
vertisements and  articles  of  roup ;  but  the  Procurator  will  1  e 
allowed  all  his  necessary  disbursements  or  expense?,  such  as 
adrertising,  paying  crier,  travelling  charges,  &c.  He  will  also, 
when  the  proceeds  are  above  L20,  be  allowed  for  an  assistant- 
clerk,  .  .  .  .  .  LO    7    6 

And  for  lodging  report  of  sale-— a  Fee  of         •  0    2    6 

(2.)  In  sales  conducted  by  any  peraon  other  than  a  Procura- 
tor or  Agent,  the  Procurator  or  Agent  will  be  allowed  for  in  • 
structing  the  penon  conducting  the  sale,  lodging  the  process, 
getting  warrant  of  payment,  attendance,  uplifting  proceeds, 
settling  taxes,  paying  over  the  money,  &c.  (besides  his  charge  for 
framing  the  report,  according  to  its  length,  as  a  subsequent  paper). 
Chap  I.  Sect  3, — 

In  causes  not  exceeding  L5,  •  .  LO     I     0 

Above  L5;  and  not  exceeding  the  sum  which  may 
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be  competently  pursued  for  in  the  SberiflTs  SmalU 
debt  Court,  .  .  .  .  £0    8    6 

Above  the  sum  which  may  be  competently  pursued 
for  in  the  Sheriff^s  SmaU-debt  Court,  and  not  ex- 
ceeding L25,  .  .  .  .  0    4    0 
Abore  L25,  and  not  exceeding  L50            .  0    7    0 
Above  L30,            .            .             .            .  0  10    0 
No  Fee  to  be  allowed  for  any  petition,  reporting  poinding,  or 
applying  fur  warrant  of  sale,  such  petition  being  unnecessary, 
n  the  execution  may  be  reported  by  the  messenger  or  other 
person  employed  in  executing  the  poinding,  in  terms  of  the  Sta- 
tute 54  Geo.  III.  cap.  137,  §  4,  in  the  following  short  form:— 
'*  This  execution  is  reported,  and  warrant  of  sale  of  the  poinded 
effects  craved  by  me,                 A.  B.  Meesenger  or  Officer." 

Chap.  Ill — Advocations. 

"  For  each  application  for  leave  to  advocate,  whether  in  the 
form  of  a  minute  or  uf  a  petition,  and  of  whatever  length,  in- 
cluding the  Fees  for  drawing  and  fair  copy»  or  for  intimation  of 
intention  to  advocate,  when  there  is  no  opposition,  £0  8  6 
For  intimating  each  sist  to  the  Clerk  of  Court,  and 

other  party,  or  his  Agent,  and  certificate,        •  0    8    6 

For  attendances,  ordering  and  taking  out  each  bond 
of  caution,  getting  the  same  executed  and  lodged 
with  the  clerk,  .        •        •  .        •  0    5    0 

Foruiquiries  for  caution,  and  as  to  the  sufficiency 
thereof,  and  adjusting  caution,  •  .        .050 

And  when  there  is  opposition  offered  to  the  application,  the 
)rocedure  to  be  charged  as  under  Chap.  L  Sec.  3. 

In  ctuet  of  JurtUory  Caution, 

lor  drawing  the  petition — ^First  sheet,  .  £0    4    0 

Every  other,  .  .  .         .  0    3    0 

hr  Intimating  the  same,  and  returning  certificate  of 

intimation,  .  .  .  ..026 

Fu*  attendance  at  the  examination  of  the  Petitioner 
m  oath — each  hour,  or  part  of  an  hour,  0    4    0 

Fc  framing  inventory  given  up  of  the  petitioner's 
ulijects  and  effects,  or  enactments  thereon— First 
aeet,  .  .  .  .  ,040 

Every  other,  .  .  .  0    3    0 

Foiattendances  on  the  clerk,  lodging  the  inventory 
ad  vouchers  of  any  debts  due  to  the  petitioner,  or 
til e>deeds  of  any  heritable  subjects  belonging  to 
bin,  or  disposition  or  assignation,  or  other  rights 
gnued  by  him,  in  terms  of  the  regulations  pre~ 
scibed  by  Act  of  Sederunt,  1  Ith  July  1828,  0    2    6 

For /eparing  the  conveyance— First  sheet,        .  0    6    0 

Every  other,  .  .  .040 

Besies  Is.  6d.  per  sheet  for  engrossing  the  same. 

For  (tendance  on  the  Judge,  when  leave  granted  to 
advcate,  and  on  the  Clerk  of  Court  procuring  the 
necssary  certificate,  .  •  0    2    6 

For  irimating  any  diet  fixed  for  a  complainer  de- 
ponig  in  cases  of  bills  of  advocation,  which  do 
not  ass  de  piano,  or  in  suspensions,  and  writing 
the  ertificates,  .  .  .  .  0    2    6 

Fur  atUiding  the  41ct  of  examination — each  hour, 
or  pn  of  an  hour,  .  .  .  .040 

And  he  respoudenCs  Procurator  shall  be  allowed  the  fol* 

lowing  'ees ; — 

For  attftdance  at  the  examination  of  the  petitioner  on  oath — 
each  bur,  or  part  of  an  hour,  .  .        £0    4    0 

Forattedance  when  inventory  and  documents  given 
up  aniienactments  subscribied,  and  on  the  clerks 
tbereasnt,  .       ,        •  .  0    2    6" 

Chap.' V. — Appeals  to  Cibcdit  Coort  of  JusricLvfeY. 

"  Enteric  appeal  to  the  Circuit  Court,  .        £0    2    6 

The  drawig  of  the  reasons  of  appeal  to  be  charged 

accordit*   to  the  scale  under  which  the  action 

falls,  asinder  Chap.  I.  Sec.  3. 
Attendanoordering  and  taking  out  bond,  getting  the 
*  same  ex«ited,  and  lodging  with  the  clerk,        .        0    5    0 
Serving  co|  of  the  reasons  of  appeal  on  the  Agent 

of  the  reiondent,  indorsing  ceilificats  of  intinm* 
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tion,  and  lodging  the  same  with  the  Clerk  of  the 
Circuit  Court  of  Justiciary,  .  .         £0 

Attendance  on  counsel,  instructing  him  to  support 
the  appeal,  and  paying  fee,  .  .07 

Attend>ince  in  Justiciary  Court,  when  appeal  discus- 
sed, .  .  .  •  •  0  10    0 

The  respondents  Agent  will  be  allowed  for  inquiry 
after,  and  adjusting  caution,  .  .  0    5    0 

Attendance,  instructing  counsel  to  oppose  the  appeal,    0    7    6 

Attendance  in  Court,  when  appeal  discussed,       .        0  10    0** 

Chap.  V. — Lawburrows  and  Warrants. 

**  Drawing  petitions  for  lawburrows,  border  warrants,  and  war- 
rants as  in  medilationefuga — First  sheet,  £0    6    0 

jSvery  other 0    4    0 

Attending  the  Sheriff  at  taking  the  pursuer's  deposi- 
tion, obtaining  warrant  of  service  or  warrant  to  ap. 
prebend,  and  instructing  the  officer  to  put  wairant 
into  execution,  .  .  .  .  0    5    0 

The  time  occupied  by  the  examination  of  the  defender,  debtor, 
or  witnesses,  to  be  charged  as  under  Chap.  I.  Sec.  13.** 

Chap.  VL— Loosing  Arrestments. 

"  Procurator  Fee  or  Agency  in  loosing  arrestments,  ordering 
bond,  adjusting  caution,  and  obtaining  certificate,  including 
drawing  the  petitioh,^- 
In  causes  under  £50,  .  .  .  jCO    5    0 

Above  ^£50^  .  .  .  0    7    6** 

Chap.  VII. — Affidavits. 

<*  Drawing  affidavits  or  oaths  of  verity,— 

First  sheet,  .      '      .  •  £0    2    6 

Every  other,  •  •  .  0    1    O" 

Chap.  VIII. — Letters  or  Supplement. 

«  Writing  for  the  letters  of  supplement,  .         £0    2    6 

Instructing  the  messenger  to  execute,  and  revising 
execution,  in  causes  not  exceeding  the  sum  which 
may  be  competently  pursued  for  in  the  Sheriff's 
Small-debt  Court,  .  .  .  0     16 

Above  the  sum  which  mav  be  competently  pursued 
for  in  the  Sheriff's  Small -debt  Court,  and  not  ex- 
ceeding £25,  .  .  •  .  0    2    6 

Above  £25,  .  .  .  .  0    3    6" 

Chap.  IX.— ^Tutorial  and  Curatorial  Proceedings. 

**  Obtaining  instructions,  and  drawing  summonses  at  the  in- 
stance  of  tutors  for  making  up  inventoriesi  or  at  the  instance 
of  a  minor  for  choosing  curators,  and  for  giving  up  inven- 
tories.—First  sheet,  .  .  £0    6    0 
Every  other,            .            •            .  0    4    0 

For  obtaining  the  Clerk's  signature,  ordering  the 
summons  to  be  executed,  and  revising  the  execu- 
tion—-if  only  one  person  called,  .  0    3    6 

If  more  than  one,  one  half  more  of  this  fee  for  each 
person  against  whom  a  separate  execution  is  re- 
turned by  a  different  officer  in  a  different  place ; 
and  in  case  of  one  or  other  of  the  nearest  of  kin 
residing  without  the  jurisdiction  of  the  Judge  be- 
fore whom  the  action  is  brought,  and  letters  of 
supplement  necessary, — 

Writing  for  the  letters  of  supplement,  .  0    2    6 

Instructing  messenger  to  execute,  and  revising  the 
execution,  .  .  .  '  .  0    3    6 

For  bringing  the  action  into  Court,  and  attendance 
at  calling  the  same,  whether  eppearance  is  made 
for  the  nearest  of  kin  or  not,  and  making  motion 
to  have  a  delegate  appointed  to  concur  with  them 
in  giving  up  the  inventories  of  the  pupil's  estate,      0    7    0 

Entering  appearance  for  acompearer— the  same  charge 
as  the  pursuer's  procurator. 

If  a  competition  or  discussion  takes  place,  the  atten- 
dances in  Court,  and  drawing  pleadings,  to  be 
charged  by  the  agents  of  both  parties,  at  the  same 
rate  as  similar  papers  in  ordinary  actions  for  suras 
exceeding  £50,  unless  the  Sheriff  sec  cause  to 
allow  a  different  rate* 
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Agency  procaiing  materiab  for  making  up  tbe  in- 
ventories, .  •  .  LO    5    0 
DniMring  the  inventories,— -First  Sheet,           •  0    6    0 
Every  other,                .                •            .040 
Copying  fees  only  to  be  charged  for  lists  of  debts  or 
other  articles  («.  g.  household  furniture)  specially 
enumerated  in  the  inventory,  when  such  lists  ex- 
ceed one  sheet,  according  to  the  rates  allowed  in 
Chap.  I.  Sec.  8  and  9. 
Duplicates  of  the  inventories  to  be  chaiged  aa 

copies. 
Petitions  for  eiks,  and  eiks  to  inventories,  to  be  al- 
lowed for  the  same  as  the  original  summons  and 
inventories.  • 

Attendances  when  the  inventories  are  authenticated 

and  subscribed,  .  .  .  0    5    0 

Agency  getting  the  inventories  recorded,  .  0    5    0 

Procurator  Fee  for  giving  up  the  inventories,  when 

the  sum  of  the  inventory  is  under  ^100,         .  0  10    6 

£\00,  and  under  ^8500,  .  .  0  15    0 

jeaOO,  andunderjeiOOO,  .  .  110 

<£1000,  and  under  je2000,  .  •  •         1  11     6 

^£2000  and  upwards,  .  .  2    2    0*' 

Chap.  X. — Taxing  Accounts  of  Expenses. 

"  I.  A  Procurator,  or  other  person  to  whom  a  remit  is  made 
for  taxing  accounts  of  expenses,  will  be  entitled  to  the  following 
Fees,  via  :— 

In  decrees  of  absence,  .  .  .        LO    I    0 

In  litigated  causes,  when  the  amount  of  the  account 

is  under  L5,  ■ .  .  .  •  0    3    0 

When  L5,  and  under  LIO,  .  .  0    5    0 

When  L 10,  and  under  L^eO,  .  .  0    7    0 

When  L20.  and  under  L40,  .  .  0  10    0 

When  LiO,  and  under  L60,     '  .  .  0  12    0 

When  L60,  and  under  L80,  .  .  0  15    0 

L80  and  upwards,  .  .  •  110 

2.  A  Procurator  or  Agent,  for  attending  the  Auditor  at  tax- 
ing accounts,  will  be  allowed  the  following  Fees  in  litigated 
causes,  viz. : — 

When  the  amount  of  the  account  is  under  L5  LO    I    0 

When  L5,  and  under  LIO,  .  •  0    2    6 

When  LIO,  and  under  L25,  :  .  0    3    6 

When  L25,  and  under  L60,  .  .050 

L60  and  upwards,  .  .  0    7    6*' 

Chap.  XI. — Diugbnce. 
For  Raiiing  and  Conducting  DUigenct, 

Sec.  1.  Prolettt,  Homing^,  j-c. 
1.  Notaries*  Fees  for  Protesting  Bills. 

"  (1.)  iVbo'n^.— When  the  sum  does  not  exceed  the  sum 
which  may  be  competently  pursued  for  in  the  Sheriff's  Small- 
debt  Court,  .  .  .  LO    1     0 

Above  the  sum  which  may  be  competently  pursued 
for  in  the  Sheriff's  Saiall-debt  Court,  and  not  ex- 
ceeding L25,  •  •  .  0    16 
Above  L25,  and  not  exceeding  LlOO,               .  0    2    6 
Above  LIOO,           .                        .            .  0    2    6 
(2.)  l^ken  Proteti  extended^^^Vthen  the  sum  does  not  exceed 
the  sum  which  may  be  competently  pursued  for  in  the  Sheriff's 
Small-debt  Court,               .              . .             .        LO     1    6 
Above  the  aum  which  may  be  competently  pursued 
for  in  the  Sheriff's  Small-debt  Court,  and  not  ex- 
ceeding L25,                               .                ,  0    2    6 
Above  L25,  and  not  exceeding  LlOO,            •             0    3    6 
Above  LlOO,           .           .           ,           •               0    5    0 

(3.)  ProUtiing  Fprrign  BUls^  tmd  entering  in  ProioeoL 

When  the  sum  does  not  exceed  L5,  .  LO    2  6 

Above  L5,  and  not  exceeding  L25,  •  0    3  6 

Above  L2£s  and  not  exeeeding  LIOO,  •  0    5  0 

Above  LlOO,  .  .  0    7  6 

2.  Noting  Fees  not  to  be  charged,  if  protest  afterwards  ex- 
tended. 

3.  If  the  notary  has  to  travel  beyond  the  town  he  resides  in, 


he  will  be  allowed  an  additional  charge  of  3b.  for  each  mile, 
which  shall  include  his  travelling  charges. 

4.  Agency  for  getting  protests  recorded,  or  decreets  extracted, 
or  for  obtaining  homing  or  caption,  or  letters  of  arrestment, — 
for  each  of  these  separate  acts, — When  the  sum  does  not  exceed 
the  sum  which  may  be  competently  puraued  for  in  the  Sheriff^s 
SmaU-debt  Court,  .  .  '  LO  1  0 
Above  the  sum  which  may  be  competently  pursued 

for  in  the  Sheriff's  Small  debt  Court,         .  0    2    6 

5.  Agency  for  instructing  officer  to  charg|e  or  to  arrest ;  for 
each  of  these  several  acts,  including  the  revising  of  the  execu- 
tion,— 

When  the  sum  does  not  exceed  L25»         .  ^0    2    6 

When  it  exceeds  L25,  .036 

When  more  than  one  execution  of  arrestment  is  nct-es^rily 

returned  as  against  the  same  debtor,  one  half  of  the  above  Fees 

will  be  allowed  for  each  separate  execution. 

6.  Agency  for  instructing  officer  to  poind,  or  to  apprehend,— > 
When  the  debt  does  not  exceed  L25k  jBO  3  6 
When  it  exceeds  L25,  and  does  not  exceed 

LlOO,  •  •  .  0    7    0 

Above  LlOO,  .  .  .  0  10    0 

7.  If  the  debt  shall  be  recovered  by  the  Agent  or  Oficer  in 
consequence  of  the  above  diligences,  the  Agent  shall  be  allowed 
— When  the  sum  does  not  exceed  the  sum  which  may  be  compe- 
tently pursued  for  in  the  Sheriff^s  Small-debt  Court,  LO  2  6 
Above  the  sum  which  mav  be  competently  pursued 

for  in  the  Sheriff^  SmaU-debt  Court,  and  not  ex^ 
ceedtng  L25,  .  •  •  •  0    5    0 

Above  L25,  and  not  exceeding  L50,  .  0    7    1 

Above  L50,  and  not  exceeding  LlOO,  .  0  10     t 

Above  LlOO,  and  not  exceeding  L200,         .  0  15    t 

Above  L200,  •  •  1     0    J 

Which  Fees  shall  include  making  up  state  of  debt,  as  also  n- 
ceiving  and  paying  over  the  money. 

Sec.  2.  Diligence  affecting  Heritage* 

1.  Agency  or  Procurator  Fee,  in  obtaining  letters  of  inhiii- 
tion  or  of  interdiction,  or  lettera  of  general  or  special  charge  or 
homings  against  superiors,  or  any  other  diligence  affecting  htri- 
tage— for  each  of  these  separate  acts,        .  LO    2  6 

2.  For  ordering  execution  of  each  of  these  diligences  and  re- 
vising the  same,  the  following  Fees  will  be  allowed : — 

When  the  sum  does  not  exceed  £100,  .  ;C0    *    6 

Above  £100,  and  not  exceeding  £200,  .  0    »    0 

Above  £200,  .  .  .  .  0    7    6 

The  ordering  and  revising  of  executions  of  letters  of  inttdtc- 
tion,  and  any  other  writs  affecting  heritage,  containing  no  sum 
bv  which  to  regulate  the  Fees,  to  be  charged  at  the  highest  <f  the 
above  rates. 

The  executions  of  an  inhibition  or  interdiction  agalnt  the 
debtor  and  the  lieges,  to  be  held  as  one  execution,  whether 
separate  or  not. 

(3.)  For  getting  any  of  these  diligences  recorded, — 
When  the  sum  does  not  exceed  £100,  £0  2    6 

Above  £100,  and  not  exceeding  £200,  0  3    6 

Above  £200^  .  .  .  .  0  5    0 

(4.)  In  the  case  of  there  being  separate  executions  ofinhibi- 
tion  against  the  same  debtor,  arinng  from  his  lands  being  itoated 
in  different  counties,  the  half  of  the  above  Fees  for  ordringand 
revising  executions  shall  be  allowed  for  eacb  such  sepaste  exe- 
cution, and  the  half  of  the  above  Fees  for  recordingahall  be 
allowed  for  each  separate  recording  hi  books  of  difleree  shires. 

(5.)  When  there  are  more  debtora  than  one  bouii  for  the 
same  debt,  for  each  separate  person  against  whom  •  separate 
execution  upon  a  decree,  registered  protest,  homing  or  khibitiofi, 
is  necessarily  returned,  there  will  be  allowed,  in  addibn  to  the 
full  Fees  as  against  one  debtor,  one  half  of  the  abovi  Fees  for 
instructing  the  olKcer  and  revising  the  executions  gainst  the 
other  debtors; 

(6.)  And  when  there  are  more  debtora  than  one  heloded  in 
the  same  diligence,  esch  for  a  separate  and  distinct  dbt,  against 
whom  a  separate  execution  upon  any  of  the  above  aligences  is 
necessarily  returned,  the  same  Fees  to  be  allowed  in  such  eases 
for  instructing  the  officer  and  revising  the  execution igainat  such 
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8<>parate  debtor,  as  if  tbere  were  only  one  perion  in  tlie  dni< 


{fence. 


Chap.  XII. — Pbocedurb  under  BaiEVES. 
'*  Sec.  ] .  General  ServiteU 


6 
8 

6 

4 


O 
0 
0 
0 


Agency  or  Pronirator  Fee  receiving  instructions,  and  framing 
memorandum  for  brievci  .  .  LO    6    O 

Writing  for  the  brieve,  ...  0 

Dnwing  claim  of  service — first  sheet,  •  0 

Bvery  other,  .  .  •  0 

Ordering  publication  of  the  brieve,  reviMng  the  esce- 
cution,  and  lodging  tbe  same  with  the  Clerk  to 
the  service,  and  arranging  for  proceeding  with  the 
same — Procurator  Fee  and  Agency  conducting  the 
service  and  procuring  extract*  •  .  110 

Obraini ng  service  retourcd  to  Chancery,  .  0    5    0 

If  Claimant  absent,  and  a  procuratory  necessary- 
first  sheet,  .  .  .  0    6    0 
Every  other,            .                .                .            0    4    0 
When  there  is  a  competition,  the  steps  of  procedure  to  be 

charged  hi  addition,  as  process  proceedings  in  actions  for  sums 

above  LtSO, 

Sec.  2.  Special  Servtcet* 

Agency  or  Procurator  Fee,  receiving  instructions,  and  framing 

memorandum  for  brieve,  .  •  LO    5    0 

Writing  for  the  same,  .  .  •  0    2    6 

Drawing  Claim  of  service — ^first  sheet,  .  0  10    0 

Every  other,  .  .  0    6    0 

Ordering  publication  of  the  brieve — revising  the  execution— 
lodging  the  same  with  the  Clerk  to  the  service,  and  arranging 
for  proceeding  with  the  same — ^perusing  the  title- deeds— -precog- 
noscing  witnesses — Procurator  Fee  conducting  the  service — 
taking  out  extract,  and  comparing  the  same, — 
VRien  the  annual  value  of  the  subject  is  under 

LJOO,  .  .  .  .  L2    2    0 

L200,  and  under  L500,  •  .  •  3    3    0 

And  LI,  Is.  additional  for  every  L500,  or  part  of  L500  there- 
after; but  in  no  case  to  exceed  LIO,  10s. 
Procuring  the  service  retoured  to  Chancery,  LO    5    0 

If  Claimant  absent,  and  a  Procuratory  necessary,— > 

first  sheet,  .  .  .  0    6    0 

Every  other,  .  .  .  0    4    0 

When  there  is  a  competition,  the  steps  of  procedure  to  be 
cbarged  in  addition,  as  process  proceedings  in  actions  for  sums 
above  LSfk 

Sec.  S,  Other  Brieve** 

Socii  as  of  ierce^  furiotUjf,  perumkuUtlion^  and  divuion,  to  be 
charged  the  same  as  general  services,  with  the  additional  fees 
for  written  procedure,  proofs,  and  attendances,  as  in  competitions 
under  general  services. 

Kote. — Every  sheet  of  two  pages  shall  contain  300  words; 
hot  if  the  whole  or  entire  writing  does  nU  extend  to  300  words, 
the  Fee  of  a  sheet  is,  notwithstanding,  to  be  chargeable  for  such 
writing;  and  if,  after  finding  the  number  of  sheets  which  any 
writing  shall  comprise,  calculated  at  the  above  rate,  any  number 
of  words  less  than  SCO  shall  remain — such  fewer  words  shall  be 
cbaiged  as  a  sheet.** 

TABLE  OF  FEBS 

IN  CIVIL  BUSINESS,  FOR  SHERIFF  OFFICERS 

IN  SCOTLAND. 

Ciiatians, 

**  For  executing  a  summons,  or  charging  on  a  decree  or  regis- 
tered protest,  or  ustng  arrestment,  or  serving  a  petition  or  oom- 
ptaint,  minute,  interlocutor,  or  warrant,  or  Intimation,  or  citing 
for  examination, — for  each  of  these  several  acts,  and  returning 
execurion,  the  followirvg  Fees  will  be  idlowed  for  officer  and 
witnesses,— >when  the  demand  does  not  exceed  the  sum  which 
may  be  competently  pursued  for  in  the  Sherifi^s  Small^debt 
Court,  .  .  .  .  •  LO    I     6 

Above  the  sum  which  may  be  competently  pursued 
for  in  the  SheriiTs  Small-debt  Court,  and  not  ex-  ^ 

reeding  L50,  .  •  .  .  0    2    0 

Above  L50,  .  .  .  0    2    6 


For  executing  against  more  than  one  person  on  the 
same  vrarrant,  when  a  separate  execution  not  ne- 
cessary, each  copy  after  the  first,— officer  and  wit- 
nesses, .  .  .  .  LO    1     0 

For  travelling  each  mile  after  the  first,  from  the 
Court-house,  or  the  residence  of  the  officer  em- 
ployed, in  the  execution  of  any  of  the  above  duties ; 
—the  distance  travelled  in  returning  after  execu- 
tion of  the  duty,  not  to  be  reckoned, — officer  and 
witnesses,  .  .  0    12 

For  citing  a  witness  within  a  mile  of  the  Court-house, 
or  residence  of  the  officer  employed,  officer  and 
witnesses,  when  the  demand  does  not  exceed  the 
sum  which  may  be  competently  pursued  for  in  the 
Sheriff's  SmalLdebt  Court,  .  .  0     10 

Above  the  sum  which  may  be  competently  pursued 

for  in  the  Sherifi'*s  Small-debt  Court,  0     16 

For  every  other  witness  cited  within  the  same  dis« 
tance,  when  a  separate  execution  is  not  necessary, 
—officer  and  witnesses,  .  .  .  0     10 

For  travelling  each  mile  after  the  first,  either  from 
the  Court-house,  or  officer's  place  of  residence, 
when  citing  witnesses,— officer  and  witnesses,  0     10 

The  above  Fees  to  include  short  copies  of  citation, 
and  returning  executions. 

For  attending  the  proof  or  examination  of  parties 
when  requuned,  for  each  hour,  .  •  0    10 

Brieves, 

For  publishing  a  brieve  of  service,— officer  and  wit- 
nesses,           •                        .            .            .  0  2    6 
Attending  at  the  service,  firat  hour,               .  0  2    0 
For  every  other  hour,            •              .              •  0  10 

Poindingim 

When  the  appraised  value  does  not  exceed  the  sum  which  may 
be  competently  punued  for  in  the  Sheriff*s  Small-debt  Court, 
and  the  Fees  are  not  limited  by  the  Statute  10  Oeo.  IV.  cap, 
A5,  or  by  any  other  Statute,— 
To  the  officer  for  collecting  bis  partv,  framing  sche- 
dule, filling  up  the  same,  and  completing  the  poind- 
ing in  legal  form — for  himself  and  party,  LO    6    0 
Extending  the  execution  of  poinding,  per  sheet,  0    10 
Making  catalogne  of  poinded  efiiicts,  per  sheet,  and 

granting  certificate  for  the  Excise,  .         .        0    10 

When  the  appraised  value  is  above  the  sum  which 
may  be  competently  pursued  for  in  the  Sheriff's 
Small-debt  Court,  and  does  not  exceed  j812,— 
officer  and  party,  •  •         .  0    7    9 

Extending  execution,  per  sheet,  •  .  0    10 

Making  catalogue,  per  sheet,  uid  granting  certificate 

for  the  Excise,  .  .  .  0    10 

When  the  appraised  value  is  above  j£12,  and  does 

not  exceed  ^25,— officer  and  party,  •  •        0  12    6 

Extending  execution,  per  sheet,  •  *  0     10 

Making  catalope,  per  sheet,  and  granting  certificate 

for  the  Excise,  .  .  .  0    16 

When  the  appraised  value  exceeds  £24  and  does 

not  exceed  J^50,*-*officer  and  party,  •        •        0  15    0 

Extending  execution,  per  sheet,  .  .  0     10 

Making  catalogue,  per  sheet,  and  granting  certificate 

for  the  Excise,  •  .  .  •  0    16 

When  the  appraised  value  exceeds  £50,— officer  and 

party,  .  .  •  •  •  110 

Extending  execution,  per  sheet,        .  .  .010 

Making  catalogue,  per  sheet,  and  granting  certificate 

for  Excise,  .  •  ..016 

If  the  officer  and  party  is  necessarily  employed  more 
than  two  hours  in  executing  poindings,  or  in  tra- 
velling for  that  purpose,  to  be  allowed,  in  addition 
to  the  above  rates,  for  each  hour  after  the»  firat 
.  two.^-officer  and  party,  •  •         •         0    2    0 

But  under  this  last  charge,  the  officer,  for  himself 
and  party,  uot  to  have  in  one  day  more  than      .        0  15    0 
Although  the  appraised  value  snould  exceed  the  amount  of 
the  debt,  the  latter  is  to  be  the  rule  of  the  officer's  chaige ;  and 
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these  charges  are  to  be  In  full  of  all  incidents*  and  all  other  ex« 
penses,  excepting  stamps. 

Sequesfrations. 

Taking  inventory  of  sequestrated  effects,— 

When  the  rent  to  be  secured  does  not  exceed  j612»— officer  and 
witnesses,  ....  ^0    5    0 

When  the  rent  is  above  £\2,  and  does  not  exceed 
.€25, — officer  and  witnesses,  .  .  .076 

When  the  rent  is  Hbove  £25,  and  does  not  exceed 
£oOt — officer  and  witnesses,  .  ,        0  10    0 

When  the  rent  is  above  jCSO, — dfficer  and  witnesses,      0  12    6 

Writing  out  inventory  and  schedule,  per  sheet  of  each, 
in  any  of  the  above  cases,  .  .  .010 

If  the  officer  and  witnesses  are  necessarily  employed 
more  than  two  hours  in  taking  the  inventory,  or 
travelling  for  thiit  purpose,  to  be  allowed,  in  addi- 
tion to  the  above  Fees,  for  each  hour  after  the 
first  two, — officer  and  witnesses,        •        •        •        0    16 

But  under  this  last  charge,  for  the  hours  after  the 
first  two,  the  officer  not  to  have  in  one  day,  for 
himself  and  witnesses,  more  than        .      .        .        0  10    0 

For  serving  petition  of  sequestration  when  the  in- 
ventory of  sequestrated  effects  is  taken  by  the  of- 
ficers—officer and  witnesses,        .  .         •         0     16 

Ejections. 

The  same  Fees  to  be  allowed  as  in  scquestratioiu 

Safes. 

In  cases  of  sale  of  poinded  or  sequestrated  effects,  an  officer 
conducting  such  sale,  by  executing  the  warrant,  and  collecting 
the  proceeds,  will  be  held  liable  for  the  amount  of  the  roup- 
roU,  and  will  be  allowed  for  his  trouble  and  risk,  including  auc- 
tioneer's fees,  as  follows : 

When  the  amount  of  the  ronp-roll  is  the  sum  which  may  be 
competently  pursued  for  in  the  Sheriff  Small-debt  Court,  or 
under,  he  will  be  allowed  7s.  6d. 
When  the  amount  of  the  roup-roll  is  above  the  sum  which  may 
be  competently  pursued  for  in  the  Sheriff's  Small-debt  Court, 
and  does  nut  exceed  ^100,  he  will  be  allowed  at  the  rate  of 
5  per  cent. 
When  the  amount  of  the  roup-roll  exceeds  £100,  but  does  not 
exceed  £1000,  he  will  be  allowed  the  above  rate  for  the  first 
«€100 ;  and  for  every  additional  £100  or  part  of  £100,  3  per 
cent. ;  and  when  the  amount  exceeds  £1000,  he  will  be  al- 
lowed the  above  rates  for  the  first  £1000,  and  2  per  cent,  for 
every  additional  £  100  or  part  of  £  100. 
The  above  poundHge  to  cover  all  charges  for  trouble  in  rela- 
tion to  the  sale,  and  for  collecting  the  proceeds,  including  draw- 
ing ndvertisements  and  articles  of  roup ;  but  the  officer  will  be 
allowed  all  his  necessary  disbursements  or  expenses,  such  as  ad- 
vertising, paying  crier,  travelling  charges^  &c. 

He  will  also,  when  the  proceeds  itre  above  £20,  b€  allowed 
for  an  assistant  clerk,  7s.  6d. 

Warrants  and  Examinations, 

Executing  warrants  to  apprehend,  and  bringing  for  examination 
— officer  and  one  assistant,  for  the  £rst  hour,    .      £0    5    0 
Every  other  hour,  .  .  .  0     16 

If  more  than  one  assistant  be  required,  the  officer 
shall  be  allowed  for  each  additional  assistant,  for 
the  first  hour.  .  .         .  .  0    16 

Every  other  hour,  •  .  ,  0    0    6 

But  a  charge  for  a  day  of  24  hours,  not  to  exceed, 

for  officer,  ...  •  .        •  0  15    0 

For  each  assistant,    *  .  .  .060 

For  executing  a  caption  for  the  return  of  a  process,  0  2  6 
If  the  procurator  who  holds  the  process  resides  more  than  a 
mile  distant  from  the  clerk's  office,  the  officer  and  bis  assistant 
to  be  paid  at  the  same  rate  as  when  executing  warrants  to  ap- 
prehend. 

Bar  Fees. 

To  the  bar-officer,  at  calling  each  new  cause,    •      £0    0    2 
For  each  enrolment,  .  •  .  .001 

Fees  Payable  in  Excheqver, 
To  the  schoolmaster,  sheriff-officer,  constable,  or 


other  person  employed  in  taking  up  lists  of  jurors 
under  the  Statute  6  Geo.  IV.  chap.  22,  for  each 
day  of  ten  hours  he  is  actually  employed  in  this 
duty,  .  .  .  .         LO    7    6 

Officers  employed  in  summoning  the  jury  and  witnesses  fur 
the  annual  fiars ;  for  serving  precepts  respecting  the  election  of 
a  member  of  Parliament ;  precepts  on  account  of  the  Crown : 

{iroclamations  for  general  .lasts  or  thanksgivings,  or  other  the 
ike  business,  to  be  allowed  for  the  first  mile.  Is.,  and  every  mile 
after  the  fint,  4d.,  but  not  exceeding  7s.  6d.  for  each  day,  or 
twenty  miles  travelled.  These  allowances  to  be  in  full  of  all 
travelling  expenses,  except  ferries ;  but  when  the  officer  has  to 
cross  ferries,  he  will  be  allowed  the  necessary  freight  of  the  fer- 
ry, and  to  chaige  the  breadth  of  the  ferry,  and  one  half  more. 

Jurjf  Court  Proceedings. 

Summoning  jurors  to  the  Jury- Court,  or  countermanding  their 
attendance,  or  rewaming  them  to  attend,— > 
For  each  copy  citation,        .  .  .        LO    0    6 

For  each  juryman  countermanded  or  rewamed,     0    0    4 

These  allowances  to  be  in  full  for  summoning,  oountermand- 
ing,  or  re  warning  all  jurymen  residing  within  a  mile  of  the  re- 
sidence of  the  officer  employed. 

Travelling  every  mile  after  the  first,  in  the  execution  of  these 
duties,  at  the  rate  of  7s.  6d.  for  each  day,  or  twenty  miles  tra- 
velled. 

If  the  same  jury  be  summoned  to  the  same  day  for  the  trial  of 
different  cases,  the  allowance  for  travelling  to  be  apportioned 
equally  amongst  the  different  cases. 

These  allowances  to  be  in  full  of  all  travelling  expenses,  ex- 
cept ferries  ;  and  also  to  be  the  rule  of  payment  fur  officers  in 
summoning  juries  and  witnesses  in  cases  for  assessing  damages, 
or  valuing  property,  or  other  the  like  business. 

To  the  officer  for  attending  in  Court  to  verify  execution,  if 
resident  where  the  trial  takes  place,        •  .        LO    2    6 

If  he  comes  from  a  distance,  for  each  day  of  twenty- 
four  hours  he  is  occupied,  including  coming  and 

returning,  .  .  .  ..076 

Besides  his  actual  expenses. 

Note  1st.  When  the  officer  has  to  cross  ferries,  he  will  be  al- 
lowed the  necessary  freight  of  the  ferry,  and  to  charge  the 
breadth  of  the  ferry,  and  one  half  more. 

Note  2d.  No  charge  to  be  made  by  an  officer  for  any  thing 
done  in  causes  on  the  poors*  roll,  except  for  actual  outlay,  uuless 
expenses  shall  be  recovered  from  the  opposite  party. 

Note  3d.  The  sheet  of  writings  to  be  computed  at  900  words, 
when  not  otherwise  specified  ;  but  if  the  wririn^  does  not  con- 
tain aOO  words,  to  be  chai]|;ed  as  one  sheet ;  and  if,  after  finding 
the  number  of  sheets  which  any  such  writing  shall  comprise, 
calculated  at  the  rate  aforesaid,  any  number  of  words  leas  than 
600  words  shall  remain,  such  fewer  words  will  be  charged  as  a 
sheet*' 


JURY  CAUSES. 

I4ih  March  18S3. 

No.  280. — Alexander  Urquhart,  Pursuety  v. 
Australian  Company,  Defenders, 

Shipowner— Liability — Consignee— Insurance— Proof— Witness 
— /.  Shipowners,  to  whom  a  cargo  of  goods  had  been  consigned/or 
sale  at  a  foreign  port,  and  who  had  effected  an  insurance  Jbr  be* 
hoof  of  the  consigner,/or  a  sum  above  the  invoice  price,  keldliable 
to  the  consigner  in  the  insured  amount,''»th€  ship  having  enoown- 
iertd  a  storm,  and  the  goods  having  been  damaged  in  the  outward 
ooyage,  and  no  survey  having  been  tahen,  by  which  the  consigner's 
claim  might  be  made  effectual  against  the  underwriters. — //.  In 
an  action  by  the  consigner  against  the  shipowners  and  consignees, 
the  master  qf  the  vessel  held  admissible  as  a  witneu  fir  the 
owners. 

In  November  1825,  the  parsoer  consigned  to  the 
defenders,  for  the  purpose  of  being  sold  at  S}^dneT>  in 
New  South  Wales,  where  they  had  established  an 
agencyi  a  laige  quantity  of  corksi  invoiced  u%  £437. 
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The  cork*  were  shipped  on  board  the  Greenock,  a 
vessel  belonging  to  the  defenders,  and  bound  for 
Sydney.  On  this  constgnment,  the  defenders  made 
an  advance  to  the  pursuer  of  £l50,  and  they  insured 
the  corks  with  underwriters  in  London,  at  £5 10,  which 
sum  amounted  to  about  £27  more  than  the  invoice 
price  of  the  corks,  shipping  charges,  and  premium  of 
insurance.  The  Greenock  took  the  north  passage, 
and  while  passing  Pair  Isle,  off  Orkney,  she  encoun- 
tered a  "  tremendous  hurricane/'  as  the  log-hook  bore, 
in  consequence  of  wliich  she  sustained  considerable 
damage,  and  shipped  a  great  deal  of  water  over  all, 
the  pumps  became  choked,  and  the  crew  had  to  bale 
the  water  from  off  the  lower  deck.  When  the  vessel 
arrived  at  Cape  Town,  a  protest  against  wind  and 
weather  was  taken,  which  was  formally  extended  on 
the  ship^s  arrival  at  Sydney.  A  partial  survey  of 
some  hardware  and  tow-sacking  was  likewise  held, 
but  there  was  no  general  survey  of  the  cargo,  nor 
special  survey  of  the  corks.  When  the  corks  were 
landed,  however,  they  appeared  to  have  sustained 
great  injury;  and  the  agent  at  Sydney  wro;^  the  de- 
fenders, on  27th  July  lb26, 

*'  The  whole  of  Mr  Urquhart*s  corks  have  been  landed  in  a 
lionid  state,  the  bags  having  burst,  or  been  eat  by  rats  in  the  hold, 
they  were  repacked  on  board,  and  all  the  different  qualities 
bundled  together.  I  have  bad  them  picked  as  far  as  was  possible, 
bat  no  proper  account  can  be  token  of  them." 

From  the  firU  account-sales  rendered  the  pnrsner 
in  October  1826,  it  appeared  that  a  parcel  of  the  corks 
bad  been  sold  at  an  advance  over  the  invoice  price  of 
75  per  cent.  The  remainder  of  the  corks  seemed  to 
have  been  sold  at  a  price  much  lower  than  the  invoice 
price ;  for  the  defenders  brouglit  out  a  balance  in 
their  favour,  of  the  £150  advanced  by  them.     The 

gursuer  having  abandoned  the  corks  to  the  defenders, 
ronght  an  action  against  them  for  £314,  6.  2.,  being 
the  balance  of  the  insured  value  (£510),  after  deduct- 
ing £l50,  the  sum  advanced,  the  premium,  freight,  and 
shipping  charges,  maintaining,  1  hat  if  the  corks  were 
not  damaged  by  the  perils  of  the  sea,  then  the  de- 
fenders, as  carriers  and  shipowners,  were  bound  to 
deliver  them  in  the  like  good  order  in  which  they  re- 
ceived them,  and  if  they  were  damaged  through  the 
perils  of  the  sea,  it  was  the  defenders*  duty,  as  ship- 
owners and  consignees,  to  have  taken  a  survey,  and 
preserved  evidence,  so  as  to  enable  the  pursuer  to 
make  effectual  his  claim  against  the  underwriters, 
tinder  the  policy.  The  defenders  denied  that  the 
corks  were  damaged  by  perils  of  the  sea,  and  averred, 
that  the  bursting  of  the  bags  must  have  been  oc- 
casioned by  their  insu6Bciencies,  or  by  the  swelling  of 
the  corks  from  the  heat  of  a  tropical  climate :  That 
they  were  not  liable,  except  to  account  to  the  pursuer 
for  the  price  received  for  the  corks,  which  they  had 
done. 

The  following  issue  was  this  day  tried  by  a  jury : — 

*<  It  being  admitted  that  the  pursuer,  on  the  22d  November 
1825,  shipjied  a  quantity  of  corks  on  board  the  vessel  called  the 
Greenock,  the  property  of  the  defender,  and  it  being  also  ad- 
mitted that  the  defender  advanced  to  the  pursuer  the  sum  of 
L150  on  account  of  said  corks : — Whether  the  defenders  are  in- 
debted and  resting-owiiig  to  the  pursuer  in  the  sum  of  L314, 
€s.  2d.,  or  any  part  thereof,  with  interest  thereon,  as  the  balance 
of  the  value  oi  the  said  corks?*' 


It  was  proved  by  the  pursuer's  witnesses  that  the 
corks  were  sufficiently  packed  in  strong  canvass  bags, 
and  put  on  board  in  good  order.  It  was  further  prov- 
ed by  insurance  brokers  and  shipowners,  that  it  was 
the  practice,  and  considered  to  be  the  duty  of  the  mas- 
ter, to  hold  a  survey  of  the  cargo,  where  the  vessel 
encountered  storms,  and  that  underwriters  wotdd  not 
pay  the  policy,  without  such  survey. 

The  defenders,  in  opening  their  case,  maintained, 
that  the  shipment  of  corks  was  a  wild  speculation  on 
the  part  of  the  pursuer:  That  the  quantity  sent  was 
so  enormous,  with  reference  to  the  thinly  scattered  po- 
pulation of  the  colony,  as  completely  to  glut  the  mar- 
ket: That  the  Company  had  sold  the  corks  for  the 
most  they  would  bring,  and  had  accounted  for  the  pro- 
ceeds with  the  pursuer:  That  the  pursuer  must  be 
held  to  have  acquiesced  in  the  disposal  of  the  corks, 
from  his  delay  in  bringing  the  action  for  five  years  af- 
ter the  shipment,  and  four  after  he  was  apprised  of 
the  condition  in  which  the  corks  had  arrived  :  That 
at  all  events,  the  pursuer  could  not  claim  more  than 
the  balance  of  the  net  invoice  price  of  the  corks.  He 
was  not  entitled  to  the  £27  of  over  insurance.  The 
defeuders'  witnesses  deponed,  that  the  corks  were 
packed  In  larger  packages  than  they  were  in  the  prac- 
tice of  using  for  exportation  of  corks,  and  that  large 
packages  were  more  apt  to  burst  than  small  ones ;  but 
they  concnrred  with  the  witnesses  for  the  pursuer, 
that  the  quality  of  the  bags,  of  which  specimens  were 
exhibited,  was  more  than  usually  strong.  On  the 
master  of  the  vessel  being  called,  it  was  objected  by 
the  pursuer,  that  he  was  inadmissible  as  a  witness  for 
the  owners,  in  respect  of  his  liahility  to  relieve  them 
of  loss  sustained  by  his  negligence. 

Lords  President  and  Cringtelie  were  of  opinion  that 
the  master  was  admissible,  and  that  the  objection  ap- 
plied only  to  his  credihility,  and  therefore  repelled  the 
objection. 

The  master  deponed,  that,  before  the  vessel  arrived 
at  the  Cape  of  Good  Hope,  he  was  informed  by  the 
mate,  who  was  since  dead,  that  the  bags  in  whicn  the 
corks  were  packed  were  decaying  :  That  he  himself 
saw  some  of  them  mouldering,  but  he  took  no  steps, 
either  on  board  or  at  Cape  lown,  to  remedy  the  evil. 
The  pursuer  in  reply,  pleaded — That  it  was  irrelevant 
to  inquire  whether  the  export  was  prudent  or  not : 
That  the  carelessness  of  the  master,  as  appearing  from 
his  own  testimony,  was  of  itself  sufficient  to  render 
the  defenders  liable :  That  so  far  from  the  market 
being  glutted,  there  was  a  brisk  demand  at  the  time 
of  the  exportation,  proved  by  the  fact,  that  a  portion 
of  the  corks  which  were  comparatively  less  damaged, 
brought  75  per  cent,  over  the  mvoice  price  :  That  the 
pursuer  was  entitled  to  the  insured  amount.  It  was  a 
valued,  not  an  open  policy, — the  surplus  over  the  in- 
voice price  and  charges  being  intended  to  cover  profit, 
which  would  have  been  realised  to  a  greater  amount 
than  the  surplus,  had  the  corks  arrived  sound. 

T/te  Lord  Pretident  charged  the  Jury,  obtervingt  That  they 
must  put  out  of  view  all  that  bad  been  said  about  the  folly  of 
the  speculation.  Whatever  may  be  the  nature  of  the  specula- 
tion, the  shipowner  must  dehver  the  goods  he  receives,  in 
good  condition.  That  is  his  obligation.  Now,  it  ia  clearly 
proved,  that  the  corks  were  properly  packed  and  shipped  in  good 
order.     The  Australian  Company,  in  this  traiisactioii,  fituud  in 
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three  characten:  \si.  They  were  shipownen,  and  therefore 
responsible  for  the  conduct  of  the  master.  2U,  They  were  con- 
signees, and  therefore  responsible  for  the  conduct  of  their  own 
agent  abroad ;  and,  3df  They  were  insurance-brokers,  at  least 
mandatories  for  the  pursuer,  in  effecting  the  insurance.  It  is 
the  duty  of  the  master  to  examine  the  cargo,  and  air  those  goods 
which  are  apt  to  be  heated  in  the  hold.  When  the  master  was 
informed  that  these  bags  were  mouldering,  he  ought  to  hare  «&> 
amined  them  ;  at  all  events,  it  was  his  duty  to  have  done  so^ 
when  the  vessel  was  laying  at  Cape  Town.  Cork,  of  all  sub- 
stances, is  the  dryest  of  itself ;  and  if  the  bags  were  mouldering, 
they  must  have  received  damp  from  some  other  cause.  I  think 
the  neglect  of  the  master  is  sufficient  to  subject  the  defendera. 
But  that  is  not  alU  No  survey  is  taken.  The  defendera  say 
it  was  because  the  corks  were  not  damaged  by  the  perils  of  the 
aea.  That  is  Uieir  statement.  They  ought,  however,  to  have 
taken  a  survev,  which  would  have  shown  whether  the  corks  were 
damaged  by  the  perils  of  the  sea  or  not,  and  what  really  was  the 
cause  of  the  damage.  I  think  the  pursuer  is  entitled  to  claim 
the  amount  of  the  sum  in  the  policy. 

Verdict  for  the  pursuer. 

First  Division.— ^c/.  P.  Robertson  &  J.  Anderson. — J.  P. 
Falkner,  Agent. — AU,  Cuninghame  &  Monra — W.  Alexander, 
W.S.,  Agent — Mr  Brown,  Clerk [G.  2).] 


I6ih  March  18SS* 

No.  281. — William  Langmuir,  Pursuer,  v.  Wil- 
liam Thomson,  Defender. 

Master  and  Apprentice — Defamation— >  Wrongous  Imprison- 
ment— Damages — A  matter  having  accuted  his  apprentice  of 
theft*  and  conimitied  him  to  the  Police ;  and  the  charge  having 
been  dismissed  as  not  proven  ;  and  an  action  of  damages  having 
been  raised  at  the  instance  of  the  apprentieet  a  verdict  for  twenty 
guineas  of  damages  vfas  returned  by  a  Jury  against  the  master. 

The  pursuer  waa  bound  an  apprentice  to  the  defen- 
der, a  baker  in  Edinburgh,  for  five  years  from  Febru- 
ary 1823.  It  was,  inter  alia,  stipulated,  that  either  of 
the  parties  failing  in  the  observance  of  the  indenture 
should  be  liable  in  a  penalty  of  £10.  On  23d  De- 
cember 1831,  the  defender  accused  the  pursuer  of  hav- 
inff  stolen  from  his  premises  a  '*  bun  and  fruit,*'  and  com- 
mitted him  to  the  Police.  A  formal  complaint  to  this 
effect  was  preferred  to  the  Sheriff,  as  presiding  Judge, 
who  granted  warrant  for  the  apprehension  and  exa- 
mination of  the  pursuer.  The  case,  however,  was 
continued  till  the  27th.  The  pursuer  was  admitted  to 
bail  on  the  25th.  A  number  of  witnesses  having  been 
examined,  the  Sheriff,  on  the  27th  December,  found 
the  complaint  not  proven,  and  dismissed  the  same. 
The  pursuer  then  raised  the  present  action  against  the 
defender,  concluding,  that  it  should  be  found  and  de- 
clared, that  the  indenture  had  terminated  through  the 
fault  of  the  defender,  and  that  the  pursuer  was  en- 
titled to  compensation  for  breach  of  the  indenture, 
and  to  damages  as  a  solatium  for  the  injury  he  had 
sustained  in  character  and  reputation. 

The  following  issues  were  sent  to  a  Jury  for  trial : 

*<  1.  Whether,  on  or  about  the  2tSd  day  of  December  1831,  in  the 
house  of  David  Hunter,  tinsmith,  Spring  Gardens,  Edinburgh, 
and  in  presence  and  hearing  of  Mrs  Janet  Hunter,  wife  of  the 
said  David  Hunter,  the  defender  did  falsely  and  calumniously 
say,  that  the  pursuer  had  stolen  from  the  defender  a  bun  and 
fruit ;  or  did  falsely  and  calumniously  use  or  utter  words  to  that 
effect,  to  the  loss,  injury  and  damage  of  the  {ursuer  ?^2.  Whether, 
on  or  about  the  said  2dd  day  of  December,  in  or  near  the  shop 
or  bakehouse  of  the  defender  in  India  Place,  Edinburgh,  and  in 
presence  and  hearing  of  James  Hume,  journeyman  baker  in 
Ediuburghi  and  Geoi^ge  Mackenzie,  then  iu  the  employment  of 


the  defender,  and  residing  in  India  Place  aforesaid,  or  In  presence 
and  hearing  of  one  or  other  of  the  said  persons,  the  defender  did 
falsely  and  calumniously  say,  that  the  pursuer  had  stolen  from 
the  defender  a  bun  and  fruit,  or  did  falsely  and  calumniously  use 
or  otter  words  to  that  effect,  to  the  loss,  injury  and  damage  of 
the  pursuer? — SL  Whether,  at  the  time  and  place  aforesaid,  the  de- 
lender  maliciously  and  wrongfully  caused  the  pursuer  to  he 
apprehended  and  detained  by  the  Police,  to  the  loss,  injunr  and 
damage  of  the  pursuer?— Or,  Whether,  on  the  said  23d  day  of 
December  1831,  in  the  said  house  of  David  Hunter,  and  shop  or 
bakehouse  of  the  defender,  or  either  of  them,  the  defender  was 
prosecuting  inquiries  with  a  view  to  judicial  proceedings?" 

After  a  variety  of  witnesses  had  been  examined  on 
both  sides,  the  Jury  found  for  the  defender  on  the 
two  first  issues,  and  for  the  pursuer  on  the  third, 
with  twenty  guineas  of  damages. 

Lords  Jostice-Clerk  h,  Mackensie.»-^c^  P.  Robertson  and 
Milne. — Alt.  Skene  and  Reid. — A.  P.  Henderson,  S.S.C.,and 
James  Duncan,  W.S  ,  Agents. — Jury  Cletk.— {.J.  W.  H.\ 

16^/1  March  18S3. 

No.  2S2. — James  Donaldson  and  James  Pinker- 
ton,  Pursuers,  v.  Manchester  Insurance  Com* 
PA  UY/fDefenders. 

Process — Proof— Jury  Court — Production — Competency — On 
a  Jury  trial,  held  incompetent  for  the  Secretary  f*fan  tnmrance 
Company,  when  examined  as  a  witness,  to  protlvce  sutd  read  to 
the  Jury  an  qfflciat  report,  furnished  at  the  time  by  him  to  his 
en^doyen,  in  regard  to  the  claims  tf  parties,  for  damage  by 
fire,  under  a  fwlicy — that  report  not  having  been  made,  as  it  might, 
a  production  in  the  cause. 

In  this  case,  which  arose  out  of  a  claim  at  the  in- 
stance of  the  pursuers  against  the  defenders,  for  the 
value  of  wheat  destroyed  by  fire  ia  the  premises  of 
the  former,  and  in  whidb  the  questions  were, — whether 
the  loss  was  covered  by  an  existing  policy  at  the  time  ? 
and  whether  the  claim  had  not  been  discliai^ed  ?  The 
Secretary  of  the  Insurance  Office,  a  witness  for  the 
pnrsuers,  was  asked  to  produce,  and  read  in  Court,  an 
official  document  or  report,  which  he  had,  as  usaal,  fur* 
nished  to  his  employers,  as  the  result  of  his  investiga* 
tions  into  the  claims  of  parties,  but  which  had  not 
been  made  a  production  in  process.  To  this  the  da* 
fenders  objected.  The  Court  held,  that  as  the  por- 
suers  might  have  made  it  a  production,  it  could  not 
be  read  by  the  witness  to  the  Jury. 

Lords  Joatioe- Clerk  and  Cringletie.— *^ce.  Dean  of  Faculty 
(Hope),  and  H.  Robertson. — Alt,  Skene  and  Buchanan.— 
Campbell  &  M*Dowall,  and  Cuninghame  &  Walker,  Agents.— 
Mr  Russell,  Clerk.— [T.  C.\ 

HOUSE  OF  LORDS. 

f Speeches  taken  from  Mr  Gurney*s  Short"  Hand  rifles.  J 

22d  Apr  a  1833. 

No.  283.— William  Alkxamder  Baydbic  and 
Others,  Appellants,  v.  Jkssie  Beydkn  or  San- 
ders AND  Othcrs,  Respondents* 

Settlement,  Construction  of— Division  per  Stirpes— Trastees— 
Denuding — Expenses—^  testator  httviug  left  an  obscurely  word" 
ed  deed  c/*  strttlement,  drcumstances  in  which  it  was  interpreted 
(({firming  the  judgment  of  the  Court  below  J — /.  Thaitke  division 
qf  the  property  left  was  to  be  bipartite  or  per  stirpes  anumgst  the 
/amUies  of  his  two  nephews. — //.  That  the  trustees  were  bound 
to  denude  in  favour  of  the  mintm  children  of  the  eider  nephew^ 
when  the  eldeU  child  of  the  younger  nephew  had  aUained  21 
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yean  of  age,-—!!!.  Thai  hoik  parlies  were  entiUed  io  their  ex* 
pcMtes  out  of  the  readieat  of  the  property  bequeathed. 

James  Brown,  Esq.  of  Westwood,  in  the  parish  of 
Tunderg^rth»  and  county  of  Dumfries,  diea  on  the 
12th  March  1815,  possessed  of  real  and  personal  pro- 
perty to  the  extent  of  about  £12,000.  He  left  a 
widow,  but  no  issue  of  his  own  body.  His  nearest 
relatives  were  his  nephew,  John  Bryden  in  Halldykes, 
and  the  children  of  his  deceased  nephew,  Adam  Bry» 
den  in  Small  holm-bum.  John  Bryden  was  his  heir- 
at-law.  Mr  Brown  left  a  settlement,  dated  the  I2th 
July  1813,  of  the  following  tenor: — 

'*  I  James  Browa  of  Westwood,  heritable  proprietor  of  the 
lands  and  others  after-mentioned,  for  the  love,  fkvoar,  and  af« 
fectioo  I  have  and  bear  to  Biary  Johnston,  my  spouse,  and  the 
other  persons  after-named  and  designed,  and  lor  other  good 
causes  and  considerations  me  hereto  morihg,  have  given,  granted 
and  disponed,  as  I  do  hereby  give,  grant  and  dispone  from  me, 
my  beir»  and  successors,  to  and  in  favour  of  the  said  Mary 
Johnston,  my  spouse,  in  liferent,  during  all  the  days  of  her  life- 
time, in  the  event  of  her  surviving  me.  All  and  Whole,  my 
lands  of  Westwood,  with  the  whole  bouses,  biggings,  yards, 
wood««  mosses,  parts  and  pertinents  thereto  belonging,  as  pre- 
sently po84iessed  by  myself,  all  lying  within  the  parish  of  Tun- 
dergartb,  and  countv  of  Dumfries,  and  likewise  have  given, 
granted  and  disponed,  as  1  do  hereby,  with  and  under  tlie  cundi- 
tions,  provisions,  burdens,  restrictions,  declarations  and  reserva* 
tions  after  specified,  give,  grant  and  dispone  from  me,  my  heirs 
and  sncccssors,  to  and  in  favour  of  William  Orierson,  only  son 
procreate  of  the  marriage  between  William  Orierson  in  Buckler- 
hole,  and  Jean  Johnston,  daughter  of  William  Johnston  of  Ben- 
f^lU  James  Broatch,  eldest  son  procreated  of  the  marriage  be- 
tween John  Broatch  in  Borexfield,  and  Agnes  Johnston,  also 
daughter  of  the  said  William  Johnston,  and  William  Walker, 
son  of  Alexander  Walker  in  Foormeikland,  and  to  the  survivor 
or  sunrivors  of  them,  equally  amongst  them,  not  only  the  fore- 
said landa  of  Westwood,  and  pertinents  thereof,  after  the  de- 
cease of  the  said  Bfary  Johnston,  my  spouse,  in  the  event  of 
her  snnriving  me ;  but  also.  All  and  Whole,  my  land  of  Scale- 
hill  and  Herds*  Bogside,  together  with  the  whole  bouses,  big- 
gings, yards,  mosses,  muirs  and  pertinents  thereto  belonging. — 
bU  lying  within  the  parish  and  county  aforesaid,  to  be  by  them, 
or  survivor  of  them,  occupied  and  possessed,  ay  and  until  the 
eldest  surviving  child  or  children,  to  be  hereafter  lawfully  pro* 
rrciited  of  the  body  of  John  Bryden,  merchant  in  Lockerbie, 
during  his  present  mttrriage  with  Esther  Craig,  or  any  future 
marriage,  and  the  eldest  lawful  child  or  children  of  Adam  Bry- 
d(*n,  sometime  in  Smallholm  Bum,  deceased,  my  nephews,  or 
cither  of  them,  shall  arrive  at  the  age  of  twenty-one  years  com- 
plete, at  which  period  the  said  WilUaro  Grierson,  James  Broatch, 
and  William  Walker,  and  the  survivor  or  survivors  of  them, 
then  in  the  possession  of  the  said  lands,  are  hereby  expressly 
iiound  and  obliged,  as  tbey,  and  each  of  them,  by  acceptation 
hereof,  become  bound  and  obliged  to  redispone  and  denude 
themselves  thereof,  in  favours  of  the  child  or  children  of  the 
foresaid  John  and  Adam  Brydens,  before  described ;  and  upon 
that  child,  or  these  children,  attaining  the  age  of  twenty-one  years 
complete,  as  aforesaid,  I  hereby  revoke,  reral  and  annul  the  fore- 
said disposition  in  favour  of  the  said  William  Grierson,  James 
Broatch,  and  William  Walker,  to  all  intents  and  purposes,  the 
same  as  if  it  had  never  been  made  and  granted,  together  with 
all  that  has  followed  thereon  in  their  name  and  favour :  And  I 
hereby  give,  grant  and  dispone,  to  and  in  favour  of  the  chil- 
dren lawfully  procreated  of  the  body  of  the  said  deceased  Adam 
Bryden,  and  the  children  to  be  hereafter  lawfully  procreated  of 
the  body  of  the  said  John  Bryden,  during  bis  present  or  any  fu- 
ture marriage,  equally  amongst  them,  share  and  share  alike,  the 
heirs-male  of  each  of  their  bodies  always  excluding  the  female ; 
and,  in  the  event  of  there  being  no  male  child  or  children  in 
eitlier  or  each  of  their  families,  then  and  in  that  case,  the 
daughters  shall  succeed  as  heirs-portioners,  and  the  heirs  and 
di»j>onees  of  the  said  persons  who  shall  succeed  in  virtue  hereof. 


whether  male  or  female,  heritably  and  irredeemably.  All  and 
Whole,  the  foresaid  lands  of  Westwood,  after  the  decease  of  the 
said  Mary  Johnston,  in  the  event  of  her  surviring  me ;  as  also, 
All  and  Whole,  the  foresaid  lands  of  Scalehill  and  Herds'  Bog- 
aide,  with  the  whole  houses,  biggings,  yards,  parts,  pendicles, 
and  universal  pertinents  of  the  said  respective  lands,  lying  and 
described  as  al'oresaid ;  together  with  all  right,  title  and  interest 
whatsoever,  which  I,  my  predecessors  or  authors,  had,  have,  or 
may  anyways  claim,  or  pretend  to  the  lands  and  others  above 
disponed,  or  an^  part  thereof,  but  always  with  and  under  the 
eonditions,  proviaions,  hardens,  restricrions,  declarations  and  re- 
servations before  and  after  specified ;  declaring  always,  as  it  is 
hereby  exnressly  provided  and  dechired,  that  the  children  brought 
forth  by  Janet  Irving,  daughter  of  John  Irving  in  Sarkshields, 
in  consequence  of  any  pretended  marriage  or  connection  be- 
tween her  and  the  said  John  Bryden,  nor  none  of  these  chil- 
dren's heirs  shall  have  right,  title  or  interest,  in  law  or  in  equity, 
to  succeed  me  in  any  part  of  my  estates,  real  or  personal,  as 
pretending  to  represent  the  said  John  Brvden,  or  otherways ; 
and  1  hereby  expressly  exclude  and  debar  them  from  any  such 
Boccession  accordingly.  It  is  likewise  hereby  expressly  provid- 
ed and  declared,  that  the  said  William  Grierson,  James  Broatch, 
and  William  Walker,  or  the  survivor  or  survivors  of  them,  upon 
the  event  of  the  lawful  child  or  children  before  described,  of  the 
before-designed  John  Bryden,  and  Adam  Bryden,  deceased,  at- 
taining the  years  of  m^ority,  and  entering  into  the  possession  of 
the  lands  and  others  before  disponed,  shall  not  be  bound  to  ac- 
count for  any  of  the  rents  of  these  lands  received  by  them  dur- 
ing their  possession,  nor  shall  any  action  lay  or  be  competent  to 
the  heirs  of  the  said  John  and  Adam  Bryden  against  them  for 
the  same :  In  which  lands  and  others  al>ove  disponed,  with  the 
pertinents,  and  with  and  under  the  conditions,  provisions,  bur- 
dens, restrictions,  declarations  and  reservations  Jiefore  and  after 
specified,  I  bind  and  oblige  me,  my  heirs  and  successors  whom- 
soever, to  infeft  and  seise  the  said  Mary  Johnston  in  liferent, 
for  her  liferent  use  allenarly,  and  the  said  William  Grierson, 
James  Broatch,  and  William  Walker,  and  survivor  or  suivi vers 
of  them,  and  the  heirs  of  the  said  John  and  Adam  Bryden,  de^ 
arribed  in  the  dispositive  chuises  of  these  presents,  and  their 
foresaids  in  fee,  and  that  by  two  several  infefhnents  and  man- 
ners of  holding,— >the  one  thereof  to  be  holden  of  roe  and  my 
foresaids  in  free  blench,  for  payment  of  a  penny  Scots  money, 
U|K>n  aity  part  of  the  ground  of  the  foresaid  lands,  at  the  term 
of  Whitsunday  yearly,  if  asked  only,  and  the  other  of  the  said 
infeftments  to  be  holden  from  us,  of  and  under  our  immediate 
hiwful  superiors  thereof,  as  freriy  as  I  hold  the  same  myself, 
and  that  either  by  resignation  or  coiifinnation,  or  both,  the  one 
without  prejudice  of  the  other ;  and  for  completing  the  said  in- 
fefcment  by  resignation,  I  hereby  constitute  and  appoint 

and  each  of  them,  jointly  and  severally, 
my  lawful  and  irrevocable  procurators,  giving,  granting,  and  com- 
mitting full  power  and  warrant  for  me,  and  in  my  name,  to  re- 
sign and  surrender,  as  I  hereby  resign,  surrender  and  overgive, 
All  and  Whole,  the  foresaid  lands  of  Westwood,  Scalehill  and 
Herds*  Bog$ide,  as  described  in  the  dif^positive  clause  of  these 
presents,  and  herein  held  as  repeated,  bretnialit  caiwa,  in  the  hands 
of  my  immediate  lawfnl  superiors  of  the  same,  or  of  their  com- 
missioners, in  their  name,  having  power  to  receive  resignations, 
and  thereupon  to  grant  new  infeftmeuts  in  favour,  and  for  new 
infeftments  of  the  'same,  to  be  given  and  granted  to  the  said 
Mary  Johnston  in  liferent,  and  to  the  said  William  Grierson, 
James  Broatch,  and  William  Walker,  and  survivor  or  survivors 
of  them;  and  to  the  heirs  of  the  said  John  and  Adam  Bryden, 
before  described  in  the  dispositive  clause  of  these  presents,  and 
their  foresaids,  in  fee,  heritably  and  irredeemably,  acts,  instru- 
ments and  documents  upon  the  premises  to  ask  and  take ;  and 
generally  every  other  thing  thereanent,  to  do  which  I  could  have 
done  myself,  if  present,  or  which,  to  the  office  of  procuratory  in 
such  cases  is  known  to  belong,  promittent  de  rata  t  But  always 
with  and  under  the  conditions,  provisions,  burdens,  restrictions, 
declarations  and  reservations  before  and  after  specified,  and 
which  are  appointed  to  be  engrossed  in  the  infeftments  and  char- 
ters to  follow  hereon  :  Moreover,  I  hereby  assign  and  convey, 
to  and  in  favour  of  the  said  Mary  Johnston,  my  spouse,  in  life- 
rent, and  fur  her  liferent  use  uUtMiarly,  during  all  the  days  of  her 
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lifetiiTie,  in  tbe  event  of  bcr  sarvlving  me,  not  only  the  whole 
n>;hu,  titles  and  evidents  of  tbe  said  lunds  of  Westwood,  with 
all  that  has,  or  may  be  competent  to  follow  thereon,  but  also 
tbe  rents,  maills  and  duties  of  the  said  lands,  from  and  after  my 
decease :  As  also,  I  hereby  give,  grant,  assign  and  dispone,  to 
and  in  favour  of  the  said  Mary  Johnston  in  liferent,  in  case  she 
survive  me,  all  and  whole,  my  stock  and  crop  that  may  lie,  ftt 
my  decease,  upon  the  lands  of  Westwood,  then  in  my  possession, 
also  my  whole  household  furniture,  blankets,  bed  and  table 
linen,  and  silver-plate,  during  her  life,  with  power  to  her  to  dia* 
pose  of  the  one-half  thereof  as  she  may  think  proper,  but  tbe 
other  half  thereof,  after  the  decease  of  the  said  Mary  Johnston, 
I  hereby  give,  grant,  assign,  and  dispone,  to  and  in  favour  of 
Agnes  Bryden,  my  niece,  and  her  children,  if  any,  equally  be- 
tween them  :  And  further,  I  hereby  assign  and  convey,  to  and 
in  favour  of  tbe  said  William  Grierson,  James  Broatcb,  and 
William  Walker,  and  to  the  survivor  or  survivors  of  them,  and 
to  tbe  heirs  of  the  foresaid  John  and  Adam  Bryden,  before  de- 
scribed,  and  their  foresaids,  not  only  tbe  rights,  titles,  and  evi- 
dents of  and  concerning  the  said  lands  of  Westwood,  and  rents, 
maills  and  duties  of  the  same,  from  and  after  the  death  of  the 
suid  Mary  Johnston,  and  the  rights,  titles  and  evidents  of  the 
said  lands  of  Scalehill,  and  Herds*  Bogside,  with  all  action  and 
execution  competent  to  me  thereupon,  but  also  the  rents,  maills 
and  duties  of  the  said  lands,  from  and  after  my  decease,  with 
full  power  to  uplift  and  discbarge  them  :  But  always  with  and 
under  this  restriction  and  declaration,  as  it  is  hereby  expressly 
conditioned  and  declared,  that  it  shall  not  be  in  the  power  of  tbe 
said  William  Grierson,  James  Broatcb,  and  William  Walker, 
and  survivor  or  survivors  of  them,  to  sell,  alienate,  wadset,  im- 
pignorate  or  dispone  the  foresaid  respective  lauds,  or  any  part 
thereof,  either  irredeemably  or  under  reversion,  or  to  burden  or 
affect  the  same,  in  whole  or  in  part,  with  debts,  or  sums  of 
money,  infeftments  of  annual-rent,  or  any  other  burden  or  servi- 
tude whatever,  or  to  grant  any  leases  of  the  said  lands  to  a  ten- 
ant or  tenants,  of  a  longer  endurance  than  three  years,  and  that 
at  the  highest  yearly  rent  that  can  beobtained  therefor  at  the  time ; 
and  also  declaring,  as  it  is  hereby  expressly  provided  and  declar- 
ed, that  upon  the  said  William  Grierson,  James  Broatcb,  and 
William  Walker,  and  survivor  or  survivors  of  them,  and  the  heirs- 
male  or  female,  before  described,  of  the  said  John  and  Adam 
Bryden  succeeding  to  me  in  virtue  hereof,  conform  to  tbe  dis- 
positive clause  of  these  presents,  shall  be  bound  and  obliged,  as 
tbey,  by  acH:eptation  hereof,  become  bound  and  obliged  to  pay  to 
the  said  John  Bryden,  an  yearly  annuity  of  L20  Sterling,  be- 
ginning the  first  term's  payment  thereof  at  the  first  term  of 
Whitsunday  or  Martinmas  which  shall  first  happen  after  my  de- 
cease, for  the  year  immediately  preceding,  and  so  on  yearly  there- 
after, during  his  natural  life ;  with  a  fifth  part  more  than  each 
term*8  annuity  of  liquidate  penalty  in  case  of  failure ;  and  also  to 
pay  my  sick*l>ed  and  funeral  expenses,  and  all  my  just  and  law- 
ful debts,  and  tbe  following  legacies,  which  I  hereby  leave  and 
bequeath  to  the  persons  after-named  and  designed,  videiicU,"  &c. 

Then  follow  an  enumeration  of  particular  legacies, 
after  which  there  is  this  clause : — 

**  And.  in  order  to  enable  the  said  William  Grierson,  James 
Broatcb,  and  William  Walker,  in  case  they  sfaull  enter  to  the 
possession  of  the  foresaid  lands  in  virtue  Jiereof,  to  discbarge 
the  foresaid  debts  and  legacies,  I  hereby  give,  grant,  assign  and 
dispone,  to  and  in  favour  of  them,  or  either  of  them  ;  whom 
failing,  to  tbe  heirs  of  the  aforesaid  John  and  Adam  Bryden, 
mate  or  female,  as  before  described,  all  and  sundnr  debts  and 
sums  of  money,  constituted  by  personal  bonds  or  bills,  decreets, 
accounts,  or  othenvise,  arrears  of  rent,  farming  utensils,  goods, 
gear  and  effects  of  every  kind  and  denomination,  which  shall 
belong,  or  be  owing  to  me  at  the  time  of  my  death,  wherever 
the  same  may  be  situated  ;  together  with  the  whole  instructions 
of  the  said  debts,  excepting  and  reserving  always  therefrom,  as 
it  is  hereby  specially  excepted  and  reserved,  the  whole  stock  and 
cro]),  growing  or  cut,  that  may  be  upon  the  said  lands  of  West- 
wood  at  any  decease,  and  likewise  the  household  furniture  be- 
fore conveyed  and  assigned  to  Mary  Johnston,  my  spouse,  and 
the  foresaid  Agnes  Bryden  and  children,  surrogating  hereby  and 
substituting  the  said  Williura  Grierson,  James  Broatcb,  and  Wil- 


liam Walker;  whom  failing,  the  heirs^male  or  female  of  the 
foresaid  John  and  Adam  Biydeu,  before  described,  in  my  full 
right  and  place  of  the  premises,  with  power  to  them,  in  the  or- 
der of  succession  foresaid,  after  my  decease,  to  intromit  with 
the  said  debts  and  effects,  uplift,  dischaigv,  use  and  dispose 
thereof,  the  same  as  I  could  have  done  myself,  if  in  life.  And 
considering  that  I  hold  a  conveyance  from  Mungo  Dobie,  writer 
in  Dumfries,  now  in  Lockerbie,  dated  tbe  13tb  day  of  Novem- 
ber 1805  years,  to  an  heritable  bond  over  the  lands  of  Scrogs, 
for  payment  of  L500  Sterling,  redeemable,  if  not  paid  op  be- 
fore my  decease :  It  is  my  will,  and  I  hereby  appoint  that  tbe 
yearly  annuity  of  1*20  Sterling,  left  by  roe  to  the  said  Job* 
Bryden,  as  aforesaid,  shall  be  paid  from  the  annual  interest 
arising  therefrom,  so  long  as  the  said  Mary  Johnston,  my  spouse, 
is  in  life,  and  at  her  death,  1  hereby  give,  grant,  assign  and  dis- 
pone the  said  heritable  bond  of  JLoOU  Sterling,  and  conveyances 
thereof  in  my  favour,  to  and  in  favour  of  the  lawful  cbildreft 
hereafter  to  be  procreated  of  the  body  of  the  foresaid  John 
Bryden,  during  hie  present,  or  any  future  marriage;  the  lawful 
children  procreated  of  the  body  of  tbe  foresaid  deceased  Adam 
Bryden,  and  the  children  lawfully  procreated,  or  to  be  procreat- 
ed of  the  bodies  of  the  before-designed  Agnes  Bryden,  and 
Janet  Bryden,  spouse  of  Andrew  Dickson  of  Shaw,  my  nephews 
and  nieces;  also  tbe  surplus  money,  if  any,  after  paying  tbe 
foresaid  legacies,  and  every  other  debt  justly  owing  by  me,  and 
that  equally  amongst  them,  share  and  share  alike ;  And  further, 
as  I  have  full  confidence  in  the  integrity  of  the  saids  William 
Grierson,  senior,  John  Broatcb,  Alexander  Walker,  and  Wil- 
liam Martin,  I  hereby  nominate  and  appoint  them  to  be  my  sole 
executors  and  trustees,  for  tbe  express  purpose  of  seeing  this 
deed  of  settlement  carried  into  full  and  final  execution,  and 
who  are  to  receive  a  reasonable  gratification  fur  their  trouble, 
declaring  that  any  two  of  them  shall  be  a  quorum,  and  that  the 
persons  succetdiiig,  before  named,  while  in  minority,  shall,  and 
are  hereby  bound  to  do  uo  act  or  deed  relative  hereto  without 
their  advice  and  consent ;  declaring  also»  that  my  said  executors 
and  trustees  shall  not  be  liable  for  omissions,  but  only  fur  their 
own  actual  intromissions,  nor  shall  they  be  liable  far  one  an- 
other, but  each  of  them  for  his  own  actual  iiitroaiiasions  only : 
And  further,  I  hereby  revoke  and  alter  all  former  dispositions, 
assignations  or  deeds  of  settlement,  executed  by  roe  relative  to 
the  foregoing  lands  of  Westwood,  Scalehill,  and  Herds*  Bog. 
side,  only  declaring,  that  any  other  deeds  executed  by  me,  re- 
lative to  my  other  property,  not  herein  mentioned,  shall  stand 
sure,  and  be  as  effectual  as  if  this  deed  had  not  been  made  or  grant- 
ed, reserving  always  not  only  my  own  liferent  right  of  tbe  premises 
and  subjects  before  disponed,  but  also  full  power  and  liberty  to 
alter  and  revoke  these  presents,  in  whole  or  in  part,  as  I  shall 
think  fit,  at  any  time  in  my  life,  or  even  ondeatfa-4H;d  ;dispen^iJlg 
with  the  not-delivery  hereof,  and  declaring  theee  presenta  to  be 
a  good,  valid,  and  effectual  deed,  though  found  lying  by  me  at 
the  time  of  my  death,  or  in  tbe  custody  of  any  person  to  whom 
I  may  entrust  tbe  same  undelivered,**  &c. 

Two  days  after  the  date  of  this  deed,  the  testator, 
on  the  I4tli  July  1813,  executed  a  disposition  and  as- 
signation, which,  inter  aiiay  contains  this  eiaose  : 

"  And  now,  for  the  love,  favour,  and  affection  I  have  and 
bear  to  tbe  children  to  be  hereafter  described,  and  for  other 
good  causes  and  considerations,  hare  given,  granted,  assigned, 
and  disponed,  as  I  do  hereby  give,  grairt,  assign,  and  dispone 
from  me  and  my  heirs,  to  and  in  favours  of  ^Villiam  Grierson 
in  Bucklerhole,  John  Broatcb  in  Buraxfietd,  Alexander  Walker 
in  Fourmerkland,  and  William  Martin,  writer  in  Lockerbie,  as 
trustees  nominated  and  appointed  by  me,  for  behoof  of  the  sur- 
viving child  or  children  to  be  hereafter  lawfully  procreated  of 
the  body  of  John  Bryden,  merchant  in  Lockerbie,  during  bis 
present  or  any  future  marriage ;  and  the  surviving  child  or  chil- 
dren of  Adam  Bryden,  his  brother,  now  deceased,  my  nephews, 
and  their  heirs-male  and  female,  equally  amongst  them,  herita- 
bly, but  redeemably,  not  only  all  and  whole  tbe  foresaid  two 
several  annual-rents  of  L25  Sterling  each,  or  such  annual-nrnts 
as  shall  correspond  by  law  for  the  time,  to  the  foresaid  two 
principal  sums  of  L500  each,  to  be  uplifted  and  taken  at  the 
term  specified  in  tbe  bond  and  dtsposition  in  secority,  and  hen- 
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table  liond  before  narrated,  during  the  not-redemption,  forth  of 
«11  and  whole  the  foresaid  lands  of  Scrogs,  Moss-^ide,  and 
Mossh{*ad,  and  all  and  whole  the  hindfl  of  Moss-ride  called  Cats- 
bite,  with  the  teinds,  parsonage,  and  ricarage  of  the  said  lands 
of  Catsbitt,  with  the  whole  houses  yards,  mosses,  parts,  pen- 
dicles, and  pertinents  of  the  same,  or  any  part  or  portion 
thereof;  but  also  all  and  whole  the  foresaid  lands  and  others 
particularly  above  specified  themselves,  and  that  in  real  security 
and  more  sure  payment  to  the  said  William  Grierson,  John 
Hroatcb,  Alexander  Walker,  and  William  Martin,  trustees  for 
the  chilli  or  children  of  the  before-designed  John  and  Adam 
Br)-den,  before  described,  and  their  foresaids,  equally  amongst 
them,  !<hare  and  share  alike,  of  the  foresaid  two  principal  sums 
of  XoOO  Sterling  each,"  &c. 

At  the  time  of  the  testator's  death,  and  also  at 
the  date  of  the  deed,  his  eldest  nephew,  the  appellant, 
John  Br y den,  had  no  children.  He  was  married  to 
Ksther  Craig  on  6th  November  1809,  being  several 
yoars  before  the  testator  died.  Subsequent  to  4th 
Novenib(*r  1816,  he  had  four  sons,  VFilliam  Alexan- 
der, Joseph,  Jame«,  and  Robert  Bryden,  and  two 
daiij^hteni,  Esther  and  Agnes  Bryden,  the  appellants. 
A  flam  Bryden,  the  younger  nephew,  however,  pre- 
deceased the  testator  about  five  years,  leaving  only 
two  daii^^hters,  viz.  Jessie  (now  Mrs  Sanders),  and 
Agnes  Bryden,  the  respondents.  Great  doubts  hav* 
uis;  arisen  as  to  the  interpretation  of  Mr  Brown's 
settlement,  whether  the  division  was  to  be  per  stirpes 
or  per  capita^  the  appellants,  William  A.  Bryden,  &c., 
ana  their  father  John  Bryden  (the  elder  nephew  of 
the  testator),  as  their  administrator-in-law,  brought 
an  at-'tion  of  declarator  against  the  trustees  and  the 
children  of  Adam  Bryden,  the  younger  nephew,  in 
order  to  have  their  respective  rights  determined.  The 
summons  concluded, 

*'  That,  in  virtue  of  the  foresaid  disposition  and  deed  of  set- 
tlement, on  the  arrival  of  any  one  of  the  children  of  the  said 
John  Bryden  or  Adam  Bryden  at  twenty-one  years  of  age  com- 
plete, the  pursuer,  William  Alexander  Bryden,  has,  as  the  only 
heir.male  in  heritage,  either  of  the  said  John  Bryden,  his  father, 
ur  of  Adam  Bryden,  bis  uncle,  right  to  the  whole  of  the  fore- 
said lands  of  Westwood,  (burdened  with  the  liferent  of  the  dis- 
poner*:i  widow,)  as  also  the  foresaid  lands  of  Scalehill  and 
Herd^'  Bogside  ;  or,  on  said  event,  the  pursuers,  William  Alex- 
ander Bryden,  Joseph  Bryden,  Juines  Bryden,  and  Robert 
Bryden,  have,  as  sole  heirs-mule  foresaid,  right  to  the  whole  of 
the  said  lands  ;  or,  on  said  event,  the  whole  pursuers,  William 
Alexander  Bryden,  Joseph  Bryden,  James  Bryden,  Esther  Bry- 
den, Robert  Bryden,  and  Agnes  Bryden,  or  one  or  more,  have 
right  to  certain  shares  or  proportions  of  the  said  lands,  cither 
iJong  with  the  said  Jessie  Bryden  and  Agnes  Bryden,  daughters 
of  Adam  Bryden,  and  also  along  with  any  other  child  or  chil. 
drrn  who  may  be  procreated  of  the  body  of  the  pursuers*  father, 
the  ^d  John  Bryden,  during  his  present  or  any  future  mar- 
riage, or  along  with  one  or  more  of  the  said  persons,"  &c.  And 
that  **  the  said  William  Grierson,  James  Broatch,  and  William 
Walker,  ought  and  should  be  decerned  and  ordained,  by  decreet 
of  the  Lords  of  our  Council  and  Session,  to  denude  themselves 
of  the  said  lands  of  West  wood,  Scalehill,  and  Herds'  Bogside,  or 
kuch  parts  or  portion  thereof  as  they  may  be  infeft  in  or  pos. 
sessed  of,  and  to  redispone  .the  same,  with  all  ri^ht  and  interest 
which  tbey  have  or  might  have  under  the  foresaid  deed  of  set-, 
tlement,  to  and  in  favour  of  the  pursuer  or  pursuers,  or  one  or 
more  of  them,  according  as  they  may  be  found  to  have  right  to 
the  whole  or  to  certain  shares  of  the  said  lands,  and  that  as  from 
the  date  when  the  said  Jpssie  Bryden,  or  any  other  of  the 
children  of  the  said  John  Bryden  and  Adam  Bryden,  shall 
reaoh  twenty-one  years  of  age  complete,"  &c. 

Lord  Corehonse,  on  the  lOth  July  1830, pronounced 
tht»  interlocutor  and  note :-         .    •    ^  • 

Vol.  V. 


*'  The  Lord  Ordinary  having  beard  counsel  for  the  parties. 
Finds,  that  by  the  settlement  of  the  late  James  Brown  of 
Westwood,  referred  to  in  the  libel,  his  widow,  Mary  John- 
ston, is  entitled  to  the  liferent  of  the  lands  of  Westwood  : 
Finds,  that  the  sons  born,  or  to  be  born,  of  John  Bryden,  are 
entitled  to  one-half  of  the  said  lands  of  Westwood,  subject  to 
the  widow's  liferent,  and  to  one-half  of  the  lands  of  Scalehill  or 
Herds*  Bogside,  share  and  share  alike :  Finds,  that  the  daughters 
of  the  late  Adam  Bryden  are  entitled  to  one^half  of  the  lands 
of  Westwood,  subject  to  the  widow's  liferent,  and  to  one -half 
of  the  Unds  of  Scalehill  or  Herds*  Bogside,  as  heirs-portioners  : 
Finds,  that  the  defenders,  the  trustees  under  the  said  settlement, 
are  bound  to  denude,  in  terms  of  these  findings,  in  favour  of  the 
sons  of  John  Bryden,  as  soon  as  the  eldest  son  arrives  at  the 
age  of  twenty-one  years,  good  and  sufficient  security  being  found 
by  the  sons  then  in  existence,  that  the  interef^ts  of  any  son  or 
sons,  who  may  afterwards  exist,  shall  not  suffer  prejudice  there- 
by ;  and  that  the  trustees  are  bound  to  denude,  in  terms-  of  the 
said  findings,  in  favour  of  the  daughters  of  the  late  Adam  Bry- 
den, as  heirs-portioners,  as  soon  as  the  eldest  daughter  attains 
the  age  of  twenty-one  years,  and  decerns  and  declares  aceord- 
ingly :  Finds  the  defenders,  the  trustees,  entitled  to  expenses  "bf 
process,  to  be  paid  out  of  the  trust-estate,  and  remits  the  account, 
when  given  in,  to  the  auditor  to  be  taxed,  but  finds  no  other  ex- 
penses  due. — N»te,-^The  settlement  admits  of  various  construc- 
tions.—The  dispositive  clause  could  not  have  been  more  ob- 
scure, though  industriously  written  to  conceal  the  testator's  will, 
and  no  other  clause  in  the  deed  throws  any  light  upon  it.-!-The 
Ordinary  has  adopted  the  construction  which,  upon  the  whole, 
appears  to  him  the  least  objectionable,  but  with  little  confidence 
in  his  opinion." 

All  parties  reclaimed.  The  Court  was  of  opinion 
that  the  deed  was  scarcely  intelligible,  and  pronounced 
this  interlocutor: 

"  They  adhere  to  the  interlocutor  reclaimed  against,  with 
this  variation,  that  the  trustees  were,  and  are  bound  to  denude 
in  favour  of  the  sons  of  John  Bryden,  in  so  far  as  regards  their 
one-half  of  the  properties  in  question,  as  at  the  period  when 
the  eldest  daughter  of  Adam  Bryden  attained  the  age  of  twenty- 
one  :  Find  the  pursuers  and  defenders  appearing,  equally  entitled 
to  the  expenses  respectively  incurred  by  them,  out  of  the  pro* 
perties  in  question,  and  first  and  readiest  of  the  rents  and  profits 
thereof:  Appoint  accounts  of  said  expenses  to  be  given  in,  and 
remit  the  same  to  the  auditor  to  tax,  and  to  report ;  and,  quoad 
uiirih  refuse  both  reclaiming  notes,  and  allow  separate  ex- 
tracts to  go  out  at  the  instance  of  the  daughters  of  the  said 
Adam  Bryden,  and  the  sons  of  the  said  John  Bryden,  and  de- 
cern." 

William  Alexander  Bryden  and  others,  the  chil- 
dren of  John  Bryden,  appealed,  pleading — L  The 
eldest  son  of  John  Bryden  is  entitled  to  the  whole 
lands,  as  the  sole  heir-male  of  the  body  of  John  Bry- 
den or  Adam  Bryden. — IL  Otherwise  the  whole 
lands  belong  to  the  sons  of  John  Bryden,  born  or  to 
be  born,  and  that  to  the  exclusion  both  of  the  two 
daughters  of  Adam  Bryden,  and  the  daughters  of 
John  Bryden. — II L  At  least,  the  lands  are  now  di- 
Tisible  among  the  whole  children  of  John  Bryden» 
born  or  to  be  born,  and  the  two  existing  children  of 
Adam  Bryden,  equally,  or  share  and  share  alike.— 
IV.  Even  though  the  children  of  John  Bryden  were 
only  entitled  to  one-half  of  the  lands  amoagst  tliem» 
still  there  would  be  no  reason  for  giving  the  whole  to 
the  sons,  so  as  to  exclude  the  daughters. — V.  Separa* 
tinif  the  interlocutors  of  the  Court  appealed  from  are 
erroneous,  in  so  far  as  they  direct  any  part  of  the 
expenses  of  the  process  to  be  paid  out  of  the  heritable 
bonds  referred  to. 

Answered*— *Tbe  sound  constrnctton  of  the  settle* 

No.  XXIII. 
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menty  I2t1i  Jnly  1813,  dmnandt  that  the  iiiceettion 
be  divided  in  a  bipartite  ratio,  and  that  one  jait  and 
equal  pro  indwiso  half  thereof  be  immediatelv  dis« 
pooed  to  the  respondeatii,  share  and  share  alikoi  ai 

aeirs*portioner8* 

Lord  ChaneeUor,'^My  Lordi,  in  tbi«  case,  I  would  moTe  jour 
Lordships  that  the  judgment  of  the  Court  below  be  affirmed,  end 
I  do  so,  as  your  Lordshipe  wiU  immediately  perceive,  for  this 
feason,  not  biecausa  the  construction  of  the  instrument  in  ques- 
tion can  be  said  to  be  clear  and  unambiguous,  or  free  from 
doubt;  on  the  contrary,  it  is  precisely  for  the  opposite  reason ; 
—it  is  because  of  the  great  obscniritv  in  this  instrument.— >tbe 
great  difficulty  in  coming  at  what  really  is  the  meaning,  upon  the 
whole  ease, — the  inconsistencies  whicn  prevailed— and  toe  per- 
fectly inconceivable  possibility  of  the  party  *'  who  made  it,  Icftv* 
log  any  pi^ise  or  definite  meaning  attached  to  it ;— -the  Court 
helow  having  put  a  construction  upon  it,  the  learned  Judges  be- 
fore  whom  it  came  having  come  to  an  opinion,  and  put  a  con- 
struction upon  thii  instrument,  with  which  oonstruction,  upon 
the  whole,  I  can  see  no  reason  to  be  so  for  dissatisfied  as  to 
prefer  any  other  given  construction  to  this ; — it  is  for  that  rem- 
son  that  1  am  bound  to  submit  to  your  Lordships,  after  the  few 
vmaifcs,  in  reforence  to  the  clause,  that  lam  bound  to  make,  the 
propriety  of  not  dissenting  from  Che  decision  of  the  Court  below. 
My  Lords,  there  are  three  principal  points  that  have  been 
urged  on  behalf  of  the  appellant,  whose  case  was  argued  with 
very  great  ingenuity  by  the  learned  counsel,  whom  your  Lord- 
ships have  just  heard,  who  has  contended,  from  a  diligent  atten- 
tion to  this  instrument—-!  will  not  say  on  behalf  of  any  oon- 
struction, but  it  is  rather  against  the  construction  that  has  been 
set  up.     There  are  three  points  to  which  they  have  chiefly 
directed  your  Lordships*  attention,  and  upon  each  of  those  1 
aball  offer  a  few  observationa.     The  Jim  is  that  which  relates 
to  the  gratuitous  assumption,  as  it  is  called,  or  the  assumption  of 
the  learned  Judges  in  the  Court  below,  of  the  word  **  their,**  in 
point  of  law,  being  referablo  as  to  its  anteeedent,  not  to  John 
aoMl  Adam,  but  to  the  children  of  John  and  Adam.     With  re- 
spect to  the  alleged  absoidity  of  the  construction  put  upon  it, 
I  woald  observe,  that  a  Act  at  that  time  existing  was  certaialy 
known  to  the  maker  of  the  instrument, — the  death  of  Adam» 
at  the  date  of  the  instrument,  without  leaving  male  children. 
Now,  my  Lords,  first,  with  respect  to  the  bipartite  division, — the 
grounds  upon  which  I  think  it  is  fair  to  contend,  that  the  divi- 
sion is  excluded  ptr  eapUof  and  is  to  be  taken  per  $iirpest  are  in 
the  first  place,  the  words  "  each  of  their  bodies."  the  first  part  of 
the  clause  in  that  portion  of  it,  which  is  said  alone  to  throw  doubt 
on  the  cbuse  in  question,  «  share  and  share  alike,  the  heirs-male  of 
each  of  their  bodies  always  excluding  the  female.**    Now,  the 
female  of  what  ?    It  most  be  the  heirs-female  of  somebody ;  but 
then  there  is  nothing,  as  it  appears  to  me,  to  supply  the  words 
Which  are  wanted,  except  the  words  which  are  found  to  precede 
*•  each  of  their  bodiea— Uie  heirs-male  of  each  of  their  bodies  es- 
eluding  the  female.*'  It  must  mean  of  the  same  bodies-^he  heirs- 
female  of  each.     Then  we  have,  in  the  subsequent  part,  the  word 
cAilrf  substitttted,— ."  no  male  child  or  children  in  eidier  or  each  of 
their  fomlliss."    Now  then,  my  Lords,  from  the  expression  in 
both  of  these  two  portions  of  this  oBaterial  clause,  it  appears  to 
ne  that  they  oontemphue  the  aiirpe$  rather  than  the  eapUa.    But 
I  rest  not  iipon  that,  but  what  immediately  precedes.     Indeed, 
the  whole  structure  of  the  instrument  shows,  that  the  party 
making  it  had  in  consideration  two  families ;  that  is,  the  family  of 
John,  and  the  fomily  of  Adam.     It  is  conveyed  in  a  line,  as  it 
were,  to  the  fomiiies  of  John  and  Adam  ;  and  accordingly  they 
tfire  referred  to  in  this,  as  '<  the  children  lawfully  procreated  of 
the  body  of  the  said  deceased  Adam  Bryden,  and  the  children 
to  be  hereafter  lawfully  procreated  of  the  body  of  the  said  John 
Bryden.'*    But  thirdly  and  lasdy,  and  most  nsattfially,  with  a 
view  to  the^  bipartite  division,  and  the  question  of  »tirpe$  and 
capita  i  and  In  favour  of  «/tr;2e«,  there  is  this  consideration,  which 
presses  strongly  upon  my  mind.     If  you  are  to  take  it  per  capita, 
and  to  deal  with  sil  the  children,  of  whichever  of  the  brothers,  in 
the  self  same  way^-to  throw  them  into  one  maas,  and  to  treat 
them  as  the  argument  for  the  per  capita  would  do,  dividing  the 
property  among  the  whole  of  there  equally,  share  and  share  alike, 


then  observe,  my  Lords,  if  you  stop  short  of  the  portion  of  the  in- 
strument which  is  said  slone  to  throw  any  doubt  upon  it,  and  which 
is— for  so  for  I  agree  yrith  the  argument  of  the  appeUant — that 
which  renders  the  construction  difficult,  and  in  aome  reapecu 
hardly  very  poasiUe,  in  this  case ;— if  yon  are  to  stop  short,  be- 
yond a  doubt  you  must  say,  in  order  to  be  quite  consistent  with 
this  oonstruction,  that  the  children  of  both  brothers  shall  take 
share  and  share  alike.     But  then  comes  the  preference  given  of 
males  over  the  females.     How  can  you  reconcile  that  with  the 
distribution  per  eaptta,  and  with  the  admitted  foct,  in  the  first  in- 
stance, of  the  two  daughters  of  Adam  known  to  be  in  existence 
at  the  time  of  Adam's  death  being  recited,  and  the  existence  of  his 
daughters  being  recited, — ^how  can  you  reconcile  that  with  the 
throwing  of  the  whole  children  of  hioth  brothers  into  one  mass, 
and  dealing  with  them  all  alike,  when,  nevertheless,  at  the  same 
time,  yon  are  directed  to  adopt  such  a  construction  as  ahall,  in 
Uie  event  of  there  being  no  male  child  or  children  to  either  of 
the  brothera,  give  the  whole  to  the  daughters  as  hein-portioner^ 
or  give  the  whole  to  the.oMles,  in  preference  to,  and  exclusion  of 
the  females,  though  there  be  males  and  females  in  one,  and  no 
males  in  the  other?    In  either  of  those  cases,  according  to  that 
construction,  the  daughters  of  Adam  would  be  abeolutely  ex. 
duded,  uid  the  children  of  John  would  take  alone  any  ahsire  of 
this  kind,  because  it  would  stand  thus :«— There  are  sons  of  John 
^there  are  only  daughters  of  Adam, — ^you  are  to  take  the  whole 
children  of  John,  and  the  whole  children  of  Adam,  and  deal  with 
all  alike,  and  apply  that  clause,  giving  the  preference  to  the  male, 
and  excluding  the  females,  to  all  alike ;  and  then  the  result  is, 
that  there  being  the  whole  mass  to  be  all  dealt  with  in  like  man- 
ner, sons  and  daughtera,  it  seems  immaterial  whether  the  sons 
and  daughters  aie  children  of  the  one.  or  the  sons  are  all  of  the 
one,  and  the  daughters  of  the  other ;  for  it  might  have  happened 
that  one  brother  had  sons,  when  the  other  brother  had  daughters 
only,  and  then,  in  either  or  all  of  those  cases  alike,  you  will  have 
to  exclude  the  daughters  of  Adam,  and  give  the  whole  to  the 
sons  of  Johik     Now,  that  is  utterly  inconsistent  with  the  fact, 
that  Adam  had  at  that  time  died  without  leaving  sona.     I  do 
not  go  out  of  the  instrument,  for  his  death  is  reciced  here — **  uf 
the  said  deceased  Adam  Bryden  ;**  and  the  very  first  gift,  which 
is  clearly  part  of  the  cWuM,  is,  *<  I  hereby  give,  grant  and  dis- 
pose, to  and  in  favour  of  the  children  lawfully  procreated  of  the 
body  of  the  said  deceased  Adam  Brvden.  and  the  children  to  be 
heroif^er  lawfolly  procreated  of  the  body  of  the  said  John  Bry- 
den.**   It  cannot,  therefore,  treat  them  all  in  the  same  way,  and 
value  them  all  in  one  number,  dealing  with  them  all  in  like  man- 
ner, the  males  as  well  as  the  femfies,  without  excluding  the 
daughters  of  Adam,  who  are,  nevertheless,  the  first  and  fonrmost 
objecte  of  the  bountv,  in  that  part  of  the  instrument,  it  is  clear, 
under  which  the  parties  took ;  and  this  can  only  be  made  dear  by 
having  recourse  to  the  last  supposition,  that  "  tkeir^  is  to  be  re- 
ferred to  the  children,  and  not  to  the  parents.     This  leads  us  to 
the  tecand  of  the  points,  to  which  your  Lordships*  attention  has 
beon  directed.     Now,  I  am  of  opinion,  my  Lords,  that  you  can- 
not say  that  *«  tkeir^  refers  to  the  children,  and  thus  ded  with  the 
children,  hut  that  it  refers  to  the  parents,  and  not  to  the  children, 
and  that  for  these  two  reasons : — Your  Lordships  see  that  it  is, 
in  the  lu  place,  in  fovour  of  **  the  ehildren  lawfully  procreated 
of  the  body  of  the  said  deceased  Adam  Bryden,  and  the  children 
to  be  hereafter  lawfully  procreated  of  the  body  of  the  said  John 
Bryden,  equally  amongst  them,  share  and  share  dike,  the  hein- 
male  of  each  of  their  bodies  always  exdnding  the  femde.'*     Now, 
in  going  on,  and  treating  on  the  same  matter,  must  not  *'  their 
bodies**  be  iiaturdly  taken  in  conjunction  with  the  two  persons 
before  mentioned ;  that  is,  **  the  heirs-mde  of  each  of  thdr** — that 
is,  John  and  Adam*s— '*  bodies  dways  excluding  the  femde,**  who 
have  been  the  Isst  referred  to — not  in  a  former  clause—not  in 
another  part  of  the  instrument,  but  in  the  same  breath,  as  it  were, 
—in  the  very  same  sentence«-npon  part  of  which  we  are  now 
attempting  to  put  a  construction.     I  need  hardly  stop  here,  to 
refer  your  Lordships  to  a  word  which  was  not  obaerved  upon, 
on  the  part  of  the  learned  counsel  for  the  ajtpellant.     Amongst 
dl  the  tnaocuracies,  and  inconsistencies,  and  repusnaBcea  which 
this  chiuse  afibrds,  I  hardly  stop  to  mention,  that  the  word 
'^  always**  affords  another  instance  of  this,^'*  the  beirs-onalo  of 
each  of  their  hodics  dwsys  excluding  the  female.*'    That  giT«« 
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to  my  ttiind  no  definite  or  intelligible  metning  of  the  use  of  tbe 
word  **  always**  here.     We  know  the  use  of  the  word  **  always,** 
in  limitations  of  this  description, — we  know  what  its  ordinary 
application  is.     It  is  with  a  view  to  contract  at  a  future  time, 
it  is  with  a  view  of  prospect  to  the  distribution  of  rights  after- 
wards.    It  means,  that  at  whatever  time  they  shall  come  in  ette, 
the  heirs-male  or  heirs-female,  in  the  event  of  there  being  no 
msle  child  or  children,  the  eldest  daughter  or  heir-female  always 
succeeding  without  divi^tion,  that  is  one  ordinary  expression ;  and 
in  the  event  of  the  question  of  right  being  not  as  respects  one 
beir-portioner  over  another,  but  the  privilege  of  males  over 
females,  the  heirs-male  or  the  sons  always  exelnding  the  daughters 
or  heirs- portioners.     No  donbt  that  is  consistent,  as  it  is  techni- 
cally urged,  where  it  is  intended  to  carry  the  matter  perpetaally» 
or  at  least  as  long  as  the  term  continues,  but  it  has  no  intelli- 
gible  meaning,  when  it  is  applied  to  one  particular  frntwium 
temperu^  in  a  matter  where  it  is  admitted  on  both  sides,  that 
every  thing  bears  a  reference  to  that  particular  date,  the  coming 
of  age  of  the  eldest  son,  which,  I  understand,  is  admitted  on 
all  bands  to  be  the  time  of  the  trustees  denuding  tbemselves« 
and    conveying   to  the   person   entitled.      I   can    understand 
"alwajrs**  in  the  former  sense,  in  which  it  is  uniformly  used, 
hut  in   this  case  1  can  affix  no  definite  meaning  to  it,  but, 
a^  far  as  tny  observation  goes,  it  is  favourable  to  the  construc- 
tion put  on  the  behalf  of  the  appellant,  upon  the  word  **  their** 
being  referable,  not  to  the  -  paieots,  but  to  the  children ;  for 
tiiat  would  be  making  some  use  of  the  word  '*  always,"  inas- 
much as  that  construction  does  not  confine  you  to  one  particular 
date ;  however,  that  does  not  appear  of  itself  to  be  sufficient  in 
my  mind.     Then,  my   Lords,  the  2//  ground   upon  which   I 
am  disposed  to  object  to  that  construction,  and  more  material 
indeed  tbain  the  former,  is,  when  you  come  to  the  words  *<  heirs- 
male  of  each  of  their  bodies  always  excluding  the  female ;  and 
in  the  event  of  there  being  no  male  child  or  children  in  either 
or  each  of  their  families.**    Now  **  either,**  in  the  first  place, 
must  be  observed  to  be  indicative,  not  of  any  indefinite  number, 
for  two  is  the  number,  by  the  construction  I  am  now  speak- 
ing of,  but  an  indefinite  number  of  families  must  be  the  num- 
ber, according  to  the  construction  against  which  I  am  now  con- 
tending, namely,  the  construction  which  refers  the  word  "  their,'* 
not  to  John  and  Adam,  hut  to  the  children  at  an^  time  of  John 
and  Adam  ;  but,  my  Lords,  the  words  are,  "  either  or  each  of 
their  families,**--^then  1  should  say,  that  "  either  or  each  of  their 
families**  means,  according  to  my  views  of  it,  either  or  each  of 
John  and  Adam*s  family :  *<  Then,  and  in  that  case,  the  daugh- 
ters shall  succeed  as  heirs- portioners.**    Now,  my  Lords,  it  was 
signed,  and  very  ingeniously,  by  the  learned  counsel  who  last  ad* 
dressed  your  Lordships,  who  took  to  pieces  the  last  part  of  the 
respondents*  case,  some  passages  of  which  I  have  omitted  to  read, 
and  therefore,  I  may  have  omitted  some  of  the  arguments  upon  the 
point ;  but  I  do  not  go  beyond  the  simple  view  I  have  put  upon 
it,  because  that  appears  to  me  to  be  sufficiently  defined,  to  sup- 
port the  construction  put  by  the  Court  below — at  least  to  pre- 
clude me  from  shaking  that  construction  ;  but  this  construction 
in  the  respondents*  case,  Mr  Stewart  contended  was  exceeding- 
ly injurious,  and  that  they  put  in  the  words  **  share  and  share 
alike**  to  suit  their  purpose,  which  no  doubt  they  did ;  and  he 
also  contended,  that  the  words  **  in  that  family  in  which  there 
sh^  be  no  male  child  or  children,**  after  the  word  '*  daughters,** 
are  equally  arbitrary.    Now,  my  Lords,  as  the  common  phrase  is, 
yon  must  make  sense  of  the  thing,  even  where  it  is  not  plain,  by 
givini^  some  meaning  to  it.  "  Then,  and  in  that  case,  the  daugb. 
(era  aball  succeed  as  heirs- portioners.**    Now,  two  observations 
immediately  arise  upon  that, — each  of  them  in  favour  of  the  esse 
that  I  am  putting*  The  daughters — but  the  daughters  of  whom  ? 
What  daughters  ?    It  mast  be  the  daughters  of  somebody,  and 
it  must  be  the  daughters  of  that  family.    The  last  antecedent  is, 
**  their  fSsmtlies,**— **  in  the  event  of  their  being  no  male  child 
or  children  in  either  or  each  of  their  families,  thnn,  and  in  that 
ottse,** — whatever  families  are  there  meant, — "  the  daughters  shall 
succeed  as  beirs-poptioners.**    What  diiughters?     Surely  the 
dai^ters  of  that  fam'ily, — *'  either  or  each*'  being  distributive, 
and  several,  and-J^pting  words,  and  words  severing  in  their  na- 
ture^che  very  office  of  the  wordt  being  diHtributive ;  and  to 
m  ike  mncters  respective  and  distributive,  and  al.sd  being  distri- 


butive of  a  particular  kind,  between  two  rather  than  among  a 
greater  number,  it  is  the  daughters  of  that  family  shall  suc- 
ceed;— whichever  of  the  families,  if  they  are  differently  circum- 
stanced, is  without  male  children,  the  daughters  of  that  family 
shall  succeed  as  heirs-portioners.     Now,  my  Lords,  heirs-por- 
tioners  of  what  ?    And  this  is  the  next  observation  that  I  wish- 
ed to  make.  I  mentioned  that  there  were  two  observations ;  the 
first  is  with  respect  to  the  antecedent  of  the  word  daughters,  be* 
cause  it  must  be  the  daughters  of  somebody.     The  antecedent, 
I  think,  is,  '*  each  or  either  of  their  families.'*     Then  the  next 
observation  is  on  the  words  **  heirs-portioners.*'    They  must  be 
heirs-portioners  of  something*   Heirs-portioners  of  what  ?  They 
are  to  succeed  as  heirs-portioners—tbat  is,  to  take  portion  among 
themselves.     I  will  not  go  so  far  as  to  say,  that  in  the  last 
limbk  or  the  last  sentence  of  the  respondents*  case,  they  have  a 
right  to  add  to  the  words,  shall  succeed  these  words  <*  to  the 
share  which  would  have  fallen  to  the  male  child  or  children  in 
that  family,  had  there  been  any  such.**   That  is  one  good  way  of 
putting  that  for  that  purpose,  and  I  can  hardly  see  any  other 
meaning  than  that,  or  something  approaching  to  it.    But  with- 
out going  so  far,  I  should  say,  it  must  mean  heirs-portioners  of 
that  share.     Portioners  implies  sharers,  and  heirs-portioners 
must  be  the  persons  who  are  to  portion  among  them  that  share 
belonging  to  that  family.     It  is  a  moiety,  in  fact.    It  is  needless 
to  go  to  that  alleged  gratuitous  construction  of  all  these  words 
which  I  have  read  to  your  Lordships,  but  the  words  must  mean 
heirs-portioners  of  that  moiety.     J3ut  I  take  it,  that  the  words 
"  heirs  portioners"  are  inaccurate.     Nothing  can  be  more  in- 
accurate than  talking  of  persons  taking  as  heirs-portioners  un- 
der a  settlement.    It  is  not  very  intelligible,  as  it  appears  to  me, 
to  speak  of  heirs-portioners  in  a  division  into  two  portions,  one 
of  which  portions  should  go,  in  the  event  of  one  fiimily  failing 
in  males,  to  the  females,  who  should  take  as  heirs-portioners. 
Upon  the  whole,  therefore,  I  am  inclined  to  think,  that,  upon  the 
second  point,  <*  their"  is  to  be  referred  to  Adam  and  John,  and 
not  to  their  children.     Now,  mv  Lords,  the  third  matter  which 
I  stated  I  should  make  a  few  observations  upon,  is  that  which 
appears  chiefly  to  have  been  pressed  upon  the  consideration  of. 
the  Court  below.     The  fact  of  Adam's  death -i-a  fact  known  to 
the  maker  of  the  instrument — for  he  recited  it,  and  he  must 
have  known  that  Adam  had  daughters,  for  he  refers  to  the  issue 
of  Adam,  and  recites  it;     But  it  must  be  quite  evident  to  your 
Lordships,  from  the  whole  instrument,  that  it  was  other  than  a 
man  of  business  that  drew  the  instrument ;  but  we  must  en- 
deavour to  understand  the  instrument^maker's  view  $ — we  must 
take  for  granted,  that  he  knew  something  about  it,  and  that  be 
had  some,  however  indefinite,  meaning  attached  to  it,  and  that 
he  bad  a  consistent  meaning,  and  that  his  meaning  was  pretty 
well  known  to  himself.     I  suppose  we  iire  bound  to  assume, 
that*  in  order  to  put  any  construction  upon  it,  he  must  have 
known  what  he  meant  by  these  words,  and  that  be  had  some 
meaning.     Extremely  inaccurate  the  language  is,  at  least,  but 
still  we  must  be  driven  to  look  at  it.     The  words  are,  **  and  iif 
the  event  of  their  being  no  male  child  or  children  in  either  or 
each  of  their  families;**  that  is  to  sa^,  in  the  event  which  has 
h^pened  with  respect  to  one  of  the  families,  inasmuch  as  Adam 
has  died  without  male  issue,  and  the  event  which  msy  have,  or 
may  not  have  taken  place,  as  to  John's  family,  John  being  married^ 
but  not  having  any  children,  then  I  provide  so  and  sa     But  if 
that  be  as  I  say,  that  it  is  a  fairly  conceivable  construction,  it 
implies  the  grossest  inaccumcy  in  the  use  of  language,  because 
the  words  that  limit,  are  words  of  contingent  and  prospective 
aspect,  and  they  would  much  more  apply  to  an  uncertain,  than 
to  a  certain  event,  and  would  apply  much  more  to  the  futurp«' 
and  what  has  not  happened,  than  to  what  has  happened,  and  is 
finally  and  irrevocably  fixed.     This,  my  Lords,  may  be  said  to 
be  a  strong  construction,  but  I  think  that  it  leads  to  as  little  in- 
consistency and  difficultv  as  any  other  construction  would  do, 
and  for  these  reasons,  f  am  inclined  to  think  that  the  Court  be- 
low has  come  to  a  right  conclusion  ;  and  I  am  of  opinion,  at  all 
events,  thtit  the  conclusion  having  been  come  to,  this  constme- 
tion  having  been  given  to  the  instrument  by  the  Court  below,' 
and  seeing  no  grounds  to  adopt  another  construction  as  de- 
cidedly preferable  to  it,  I  am  not  prepared  to  move  your  Lord- 
ships to  reverse  the  decision  of  the  Court  below.     My  Lords,  I, 
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hope  1  have  made  myself  undenCood,  as  not  bv  any  means  un- 
dervaluinjf  ihe  weighty  arguments  wed  by  tbe  learned  connsel. 
So  far  from  wishing  to  do  so,  I  cannot  but  own  that  tbeir  argu- 
ment has  appeared  to  my  mind  roost  ingenious — end  wben  I  say 
ingenious,  I  do  not  use  the  word  in  tbe  sense  in  wbicb  it  very 
frequently  is  applied  ;  for  it  is  not  to  be  denied  tbat  there  are 
solid  objections  to  be  taken  against  the  construction  of  tbe  Court 
below ; — it  is  not  to  be  denied,  that  there  are  difficulties,  almost 
insuperable  difficulties,  in  this  construction — but  CTery  other  con- 
struction is  encompassed  in  my  mind  with  at  least  equal,  and 
any  that  I  hare  been  able  to  apply  my  mind  to,  witb  greater  dif- 
ficulties,— and  it  is  in  finding  that  this  one  is  pressed  with,  on  the 
whole,  less  difficulty  than  any  other, — it  is  upon  tbat  ground  alone 
that  I  would  move  your  Lordships  not  to  alter  this  decision. 
My  Lords,  the  Court  below  were  quite  aware  of  tbese  difficul- 
ties,— they  came  to  a  decision  with  the  greatest  doubt,— they  had 
the  full  pressure  of  tbe  difficulties  in  all  their  number ;  and  the 
very  learned  Judge,  when  he  adopted  this  construction,  distinctly 
stated,  tbat,  for  this  reason,  I  shall  not  of  course  think  of  recom- 
mending that  any  costs  should  be  given  ;  but  also,  I  should  say, 
that  I  am  of  opinion  that  the  costs  of  the  appeal,  as  well  as  in 
the  Court  below,  should  be  paid  out  of  the  estate.     The  judg- 
ment in  the  Court  below  was,  that  the  expenses  should  be  paid 
out  of  the  heritable  bonds,  but  I  should  think  tbat  must  be  by 
consent ;  and  therefore,  if  there  is  any  doubt  about  that— if  it 
shall  be  found  to  be  by  consent,  then  of  course  this  House  can- 
not interfere, — if  it  shall  be  found  not  to  be  by  consent,  that 
cannot  be  touched ;  and  at  all  events,  whether  it  is  bv  consent  or 
not,  I  should  say,  that  the  costs  here  should  be  paio  out  of  the 
estate,  unless  there  should  be  a  consent  here,  of  which  I  have 
seen  no  intimations  whatever ;  and  therefore,  I  should  advise 
your  Lordships  to  throw  the  costs  upon  the  estate. 

Interlocutors  affirmed. 

First  Division. — Lord  Corefaouse,  Ordinary. — A.  M.  M'Crae, 
Appellants*  Solicitor.— Alexander  Dobie,  Respondents*  Solici- 
tor. 


COURT  OF  JOSTICIART. 

(Pebtii  Ciecuit.) 

20th  April  1833. 

No.  2B4. — James  Ramsay,  Appellant,  v.  Procura- 
tor-Fiscal OF  Fife,  Respondent. 

Criminil— Breach  of  the  Peace — Cireumsiancet  in  which  a  penon 
cftncerned  in  bitming  an  effigy,  heid  guilty  of  breach  of  the  peace. 

Subseqaent  to  the  election  of  Mr  Johnston  as  Mem- 
ber of  Parliament  for  the  Cupar  and  St  Andrews  dis- 
trict of  burghs,  in  December  1832,  the  inhabitants  of 
Pitlessie  got  up  an  illumination.  On  this  occasion  a 
number  of  persons  prepared  an  effigy,  intended  to  re- 
present one  Hardie,  who  was  the  only  person  in  the 
village  who  had  voted  in  the  election  in  question  for 
Sir  Ralph  Anstruther.  With  this  effigy  they  parad- 
ed the  streets,  and  it  was  set  fire  to  at  diflFerent  places. 
AVhen  within  about  twelve  yards  of  Hardie's  door,  the 
crowd  were  joined  by  the  appellant  Ramsay,  who 
took  an  active  part  in  carrying  the  effigy  to  Hardie's 
door,  where  it  was  exhibited  for  a  few  minutes,  amidst 
groans  and  hisses,  when  Hardie  came  out,  pushed 
Ramsfay  bark,  tossed  his  bonnet  upon  the  flames,  and 
attempted  to  wrest  the  figure  out  of  his  hands.  At 
this  time  a  small  stone  was  thrown  by  one  of  the 
crowd  (not  Uaninay),  which  hit  Hardie  on  the  bead ;  a 
part  of  the  burning  hat  was  also  thrown  at  him.  Har- 
di«i  thf*n  retiriKl  into  hi^  house,  and  thecrpwd  peaceably 
dispersed.     Hardie  was  not  further  molested,  nor  fol- 


lowed into  the  house,  nor  was  there  any  threat  to  in- 
jure him,  or  to  set  fire  to  his  house,  but  he  alleged, 
that  he  was  alarmed  for  the  sparks  catching  the  roof, 
whicli  was  thatch,  although  the  house  was  three  stories. 
Hardie  estimated  the  crowd  at  from  one  to  two  hun- 
dred persons,  and  they  remained  at  his  door  from 
twelve  to  twenty  minutes. 

The  Procurator-Fiscal  of  Fife  presented  a  com- 
plaint to  the  Sheriff  against  Ramsay,  charging  bim 
with  mobbing  and  rioting,  breach  of  the  peace,  &c. 
The  complaint  was  laid  on  the  Act  9  Geo.  IV.  c  29, 
which  autiiorises  the  Sheriff  to  try  certain  offences 
without  a  jury.  The  Sheriff-substitute  (Mr  Jameson) 
on  1 8th  February  1833,  found  Ramsay  guilty  of  a 
breach  of  the  peace,  fined  him  in  £5  Sterling,  and 
ordained  him  to  find  caution  to  keep  the  peace  for 
twelve  months,  under  the  penalty  of  £5,  and  ordained 
him  to  be  imprisoned  till  the  fine  was  paid  and  caation 
found,  but  not  exceeding  sixty  days  in  all.  Ramsay  ao- 
pealed  to  the  Circuit,  and  the  case  came  on  at  PerUi, 
before  Lords  Moncreiff  and  Medwyn. 

Lord  MoncreiJfsBid,  he  did  not  wish  it  to  be  understood  that 
they  were  to  decide  the  abstract  (question,  that  tbe  assemblinf^  of 
these  people  on  an  election  occasion,  or  the  mere  burning  of  an 
effigyi  was  a  breach  of  the  peace.  Tbe  decision  to  be  pro- 
nounced must  be  on  the  drcumstances.  The  substance  of  the 
case  lay  in  this,  that  the  effi^  was  deliberately  prepared,  a  crowd 
assembled,  and  the  buniing  figure  carried  to  Hardie's  door,  to  the 
effect,  if  not  with  tbe  express  purpose,  of  exciting  him.  What 
followed  was  the  natural  consequence  of  such  a  proceeding. 
Th6  bouse  was  a  thatched  house.  It  was  not  proved  that  it  wa« 
in  octual  diinger  of  fire,  but  tbe  thing  was  not  improbable,  and  it 
was  calculated  to  excite  alarm.  It  was  silly  and  foolish  in  Har- 
die to  come  out;  and  he  had  better  have  disregarded  it.  Now 
that  the  ease  was  over,  he  did  not  say  hue  that  he  thought  it  was 
not  worth  while  to  have  taken  it  up  as  an  object  of  prosecution, 
but  being  here,  they  must  deal  with  it  accordint;  to  law.  He 
held  it  clearly  proved,  tbat  a  stone  was  thrown  which  hit  Hardie. 
He  did  not  say,  that  when  a  crowd  was  assembled  for  a  lawful 
purpose,  every  person  present  was  responsible  for  what  any  one 
in  the  crowd  might  do ;  and  the  argument  of  Mr  Deas,  on  the 
part  of  the  appellant,  was  quite  correct  on  that  point.  Bot  here 
the  crowd  were  assembled  for  the  express  purpose  of  exciting 
Hardie — and  the  throwing  of  the  stone  was  a  natural  consequence 
of  that  purpose.  Without  going  farther,  therefore,  he  held 
Ramsay  art  and  part  of  the  throwing  of  the  stone,  and  conse- 
quently of  a  breach  of  the  peace.  He  must  observe*  however, 
that  if  the  case  was  worth  trying  at  all,  it  ought  to  hare  been 
tried  by  a  jury.  A  smaller  punishment  might  have  aatisfied  the 
ends  of  justice,  but  the  fine  awarded  was  not  so  extnTagaat  as 
to  lead  them  to  cut  it  down. 

Lord  Medwyn  concurred,  but*  remarked,  that  the  Sheriff  had 
exceeded  his  powers  under  the  Statute,  by  ordaining  Ramsay  to 
find  caution  to  keep  the  peace  for  twelve  months,  instead  of  six 
mouths. 

Lord  A/oncre/^  suggested,  that  that  part  of  the  sentenee  which 
related  to  finding  caution,  should  come  out  altogether.  He  did 
not  think  there  was  much  occasion  for  caution  from  the  begin- 
ning. 

The  Court  reversed  the  Sheriff's  iudgment,  in  so 
far  as  it  ordained  the  appellant  to  find  caution  to  keep 
the  peace ;  affirmed  it  quoad  tdira,  and  found  the  np- 
pellnnt  liable  in  £4,  4s.  of  expenses  of  the  appeal. 

Ait.  Deas ;  Robert  Stark,  Agent— ^/<.  Graham  Spiers,  Ad. 
Dep. ;  James  Stark,  Procurator-tiscal,  Agent.— [(r.  i>.] 
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I4th  Mat/  18!^3. 

Ko.  285. — William  Elder  &  Others  (Granger's 
KsRcuTORs),  Pursnersy  v.  Mrs  Ann  Hamilton, 
Defender, 

Prescription — Triennial —Business  Accounts — Oath  of  ^^^' 
(erence^^Circumslitnces  in  which  frrescn^lion  being  pUadedt 
and  a  reference  to  oath  allowed^  in  an  action  for  payment 
of  butifhcst  aecounti,  said  to  have  been  incurred  on  the  employ- 
ment  of  a  parly  deceaeedt  entting  within  a  month  of  hi*  dealk, 
and  for  accounii  incurred  on  the  employment  of  that  party*i 
repreeeniativet  eomtnencing  immediately  nfter  hia  death ;  and 
the  representatiae,  who  was  the  deceased's  daughter ,  haoing  de* 
pt»ned  thai  the  agent  was  her  father* s  ordinary  man  of  business, 
although  she  had  no  knowUdiie  of  the  particular  employment  by 
her  father  ;  and  having  admit  led  the  emjdoyment  by  herself  sub-- 
sequent  to  her  fvdher's  deeUh — Held,  That  the  oath  is  affirmative 
of  the  reference :  and  that  although  thefather^s  accounts,  as  ren- 
dered, were  split  into  branches,  the  whole  formed  one  account, 
and  a  separate  course  if  prescription  did  not  run  upon  each. 

The  late  Mr  Hamilton  of  Botbweli  Park  died  in 
July  1813,  in  affluent  circumstances.  The  defender, 
his  daughter,  was  not  his  heir-at-law,  but  succeeded 
to  him  oy  a  singular  title,  which,  however,  she  ad- 
mitted)  rendered  her  liable  for  his  debts.  The  late 
Mr  Granger  acted  as  law  agent  for  Mr  Hamilton  from 
1794  down  to  1813,  and  was  employed  by  the  defen- 
der in  the  same  capacity,  on  her  father's  death,  and 
down  to  1826.  During  the  whole  of  this  period,  Mr 
Granger  rendered  no  accounts  to  the  defender,  nor 
did  he  claim  any  thing  as  due  by  her  father.  Being 
<ltssatis(ied  with  the  conduct  of  Mr  Granger,  the  de- 
fender, in  1826,  employed  another  agent,  and  in  1827 
she  brought  an  action  of  exhibition  and  delivery  against 
Mr  Granger,  to  recover  possession  of  her  writs  and 
title-deeds.  Against  this  action  Mr  Granger  pleaded, 
inier  alia — That  he  was  not  bound  to  part  with  the 
papers  till  the  defender  paid  him  certain  professional 
accounts.  The  defender  offered  to  find  caution  to 
pay  whatever  accounts  could  be  shown  to  be  due  bv 
her,  as  soon  as  these  were  rendered  or  produced, 
which  they  had  not  then  been ;  and  this  offer  being 
acceded  to,  caution  was  found  to  the  extent  of  flOOO, 
and  Mr  Granger  was  ordered  to  produce  his  accounts, 
which,  however,  he  did  not  do,  and  his  defences  were 
thereupon  repelledi  and  decree  of  exhibition  and  de- 
livery prononnced  against  htm,  with  expenses.  Mr 
Granger  died  on  3d  December  1828,  without  having 
rendered  any  account  to  the  defender.  Part  of  her 
title-deeds  were  recovered  before,  and  part  after  his 
death.  The  pursuers,  as  Mr  Granger's  executors, 
raised  the  present  action  for  payment,  li/.  Of  a  set 
of  aoeountfl  for  six  several  pieces  of  business,  said  to 
have  been  done  by  Mr  Granger  for  the  late  Mr  Ha* 
mil  ton — for  each  of  which  pieces  of  business  a  sepa- 
rate account  was  made  out,  and  on  which  a  balance 
was  alleged  to  be  due  of  £100,  2.  10.  2d,  For  nine 
several  accounts  for  different  pieces  of  business, 
amounting  in  all  to  £226,  6.  2,  said  to  have  been  in- 
curred on  the  employment  of  the  defender.  The  first 
set  of  accouats  commenced  in  November  1808}  and 


ended  in  June  1813,  a  month  before  Mr  Hamilton's 
death.  The  second  set  of  accounts  were  incnrred 
bdtwtxt  1813  and  1826,  except  one  for  diligenre 
against  Mr  and  Mrs  Dickson,  which  ended  in  1812. 
The  defender,  on  the  other  hand,  raised  an  action 
against  the  pursuers,  for  damages  on  account  of  al- 
leged professional  negligence  on  the  part  of  Mr  Gran- 
ger, in  which  action,  to  avoid  the  expense  of  a  jury 
trial,  the  parties  agreed  that  £150  should  be  held  to 
be  the  amount  of  damages  to  which  the  defender  was 
entitled,  without  prejudice  to  her  pleading  compensa- 
tion, bv  way  of  damages,  against  the  present  action 
at  the  mstance  of  Mr  Granger's  executors,  so  far  as 
regarded  any  loss  incurred  through  professional  ne- 
gligence in  conducting  the  business  charged  for  in  the 
accounts  above  mentioned.  In  defence  against  the 
present  action,  for  payment  of  these  accounts,  the  de- 
fender pleaded — 1.  As  to  the  accounts  alleged  to  be 
incurred  by  her  father,  that  they  had  suffered  the 
triennial  prescription.  2.  As  to  the  account  for  dili- 
gence against  Mr  and  Mrs  Dickson,  ending  in  1812, 
tliat  it  was  prescribed,  and  had  been  paid  by  the  defen- 
der. 3.  As  to  the  other  accounts,  said  to  have  been 
incurred  on  her  employment,  that  they  were  prescrib* 
cd,  and  also,  that  all  claim  for  payment  of  them  was 
extinguished  by  loss  sustained  through  Mr  Granger's 
professional  negligence.  A  record  having  been  closed, 
the  Lord  Ordinary  (Newton),  on  1st  December  1831, 
issued  the  following  note,  and  appointed  the  parties 
to  be  heard  thereon : 

"  The  pursuers  daim  payment  of  two  accounts,  one  for  busi- 
ness done  for  the  late  Mr  Hamilton,  bringing  out  a  balance, 
exclusive  of  interest,  of  ^100,  2.  10.  The  Lord  Ordinary  is 
disposed  to  think  that  the  triennial  prescription  applies  to  this 
accroutit,  and  that,  on  the  authority  of  the  case  of  Kennedy 
ugainst  M*  Do  wall,  which  Mr  Bdl  considers  as  fixing  the  law, 
the  business  doue  for  the  defender,  after  her  father's  death,  cannot 
be  held  as  a  continuation  of  his  account.  The  other  account  is 
for  business  done  for  the  defender  herself.  It  would  appear 
tliat  the  triennial  prescription  applies  here  also  ;  for  the  three 
last  articles  of  the  account,  consisting  of  letters  written  to  Mr 
Granger  by  the  defender's  present  agents,  after  she  had  taken 
her  business  from  him,  cannot  propcriy  form  part  of  it.  1.  In 
this  view,  the  charge  for  diligence  done  in  the  case  of  Ronaldson 
Dickson  can  only  be  proved  resting-owing  by  the  defender's 
writ  or  oath,  as  she  alleges  payment.  2.  In  the  chaise  for  the 
expenses  of  the  process  of  multiplepoinding  in  the  name  of  the 
Marquis  of  Douglas,  it  is  not  disputed  that  tbe  buaiDess  was 
done,  nor  that  payment  has  not  been  made.  But  it  is  said  that 
tbe  process  was  both  raised  and  discontinued,  without  the  defen- 
der's knowledge  or  authority.  The  Lord  Ordinary  does  not 
think  it  a  sufficient  answer,  that  Mr  Granger  was  ormnary  law- 
agent  ;  for,  though  an  agent  may  be  entitled  to  conduct  a  process 
without  special  authority  for  each  particular  step,  he  ought  not 
to  commence  one  without  the  knowledge  and  approbation  of  his 
client.  At  any  rate,  the  Lord  Ordinary  would  wish  to  have 
some  explanation  of  the  nature  of  this  process,  and  of  the  causes 
wh3r  it  was  discontinued,  without  even  getting  the  eicpens^  of 
raising  it  from  the  fund  in  medio.  3.  Expense  of  process  with 
Yuill. — The  business  here  is  not  denied  to  have  been  done,  nor 
is  payment  alleged ;  but  it  is  snid  that  this,  and  various  other 
clums  competent  to  the  defender  against  Thomas  Hamilton's 
representatives,  ought  to  have  been  made  effectual  by  Mr  Gran- 
ger, who  was  repeatedly  pressed  by  her  to  do  so,  and  who^  it  ap- 
pears, from  a  holograpli  scroll  of  a  letter  prepared  by  him  to  the 
j^ersons  who  took  up  Thomas  Hamilton's  heritable  property,  was 
m  possession  of  all  the  necessary  information  on  the  subject. 
No  effectual  steps  seem  to  hsive  been  taken  for  the  purpose  of 
recovering  th^sc  claims  ;  and  the  persons  liable  having  entered 
c«ffi  bcnrficio  iuveiUanif  arc  »aid  to  have  long  ago  paid  away  the 
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wbDie  succession  to  other  creditors.  It  is  farther  said,  that  these 
parties  having  paid  Yuili  his  expenses  in  this  process,  could  not 
have  disputed  their  liability  to  relieve  the  defender  of  her  ex- 
penses. The  Lord  Ordinary  is  uncertain,  since  the  whole  funds 
are  said  to  have  been  paid  to  other  creditors,  what  proportion  of 
the  defender's  whole  claim  might  have  been  recovered  ;  but  since 
Mr  Granger  seems  to  have  taken  no  steps,  although  relied  upon 
hj  the  defender,  he  thinks  the  claim  for  the  expenses  may  be 
disallowed  as  a  set-off  against  the  loss.  4.  Expenses  of  process 
with  Mr  Boyes. — It  would  appear,  from  the  accountant's  report, 
that  Mr  Granger  had  been  negligent  in  not  furnishing  the  ne« 
cessary  explanations  in  regard  to  a  counter-claim  which  was  at 
issue  in  a  process  of  multiplepoiuding.  It  is  not  distinctly  ex- 
plained what  amount  of  damage  has  been  sustained  in  conse- 
quence ;  but  if  this  shall  be  larger  than  the  amount  of  the  ex- 
penses, there  may  be  sufficient  ground  to  disallow  the  latter.  5» 
Expenses  of  locality  of  Bothwell. — There  seems  clear  proof  of 
gross  neglect,  in  not  getting  the  excambions  completed  with  the 
jDuke  of  Hamilton ;  and  as,  in  this  way,  the  defender  has  been 
localled  upon  for  a  much  larger  share  of  stipend  than  she  ought, 
which  she  may  not  be  able  to  recover  from  the  other  heritors  for 
a  long  time  (if  she  be  ever  able  to  recover  the  whole,)  and  on 
which  she  will  suffer  a  loss  of  interest,  the  Lord  Ordinary  thinks 
her  entitled  to  set  off  her  damage  against  these  expenses.  6. 
Expenses  of  process  at  Mr  Bogle's  instance. — As  the.  necessity 
for  this  process  arose  entirely  from  Mr  Granger's  neglect  to  ful- 
fil his  own  obligation,  the  defender  cannot  be  liable  for  the  ex- 
penses. 7.  Charter  to  Mrs  Campbell. — As  this  deed  was  ne- 
glected to  be  furnished  for  a  long  period,  so  that  it  became 
necessary  to  prepare  another,  the  defender  is  not  liable.  B. 
Peclarator  at  the  instance  of  Service. — It  may  be  easily  ascer- 
tained, whether  or  not  this  ended  in  an  absolvitor,  with  expenses ; 
— if  so,  the  pursuers  should  show  how  the  expenses  were  not 
recovered.  Walker,  as  a  co -defender,  ought  at  least  to  have 
paid  the  half,  if  not  the' whole*  as  the  .party  oiainly  interested, 
and  the  pursuers  should  show  what  steps  were  taken,  so  as  to 
recover  from  him.  Mr  Granger  was  clearly  agent  in  the  process 
for  both  defenders,  and  granting  that  he  trusted  chiefly  to  the 
defender  for  payment,  he  was  bound  in  justice  to  her,  to  have  at 
)ea«t  recovered  the  half  from  Walker.  9.  Account  of  business. 
— One  article,  it  is  said,  being  a  settlement  by  the  defender,  was 
useless,  in  consequence  of  a  whole  sheet  being  left  blank.  The 
Lord  Ordinary  cannot  expect  a  deed  of  this  delicate  nature  to 
]fe  produced  in  process ;  but  if  the  fact  shall  be  certified  by  any 
respectable  man  of  business,  to  whom  the  same  may  be  shown, 
be  will  be  satisfied.  The  only  other  point  is  as  to  the  period 
when  interest  shall  be  allowed  on  the  accounts.  The  Lord 
Ordinary  was  inclined  to  think  that  none  could  be  allowed  for 
any  period  before  the  accounts  were  rendered.  But  there  may 
be  ground,  perhaps,  for  a  different  view  in  regard  to  that  of  Mr 
Hauiilton,  yet  it  seems  unnecessary  to  enter  into  the  question 
^ill  it  appears  whether  any  thing  is  due  under  it." 

Thereafter,  on  9th  December  1831,  his  Lordship 
pronounced  the  following  interlocator : 

"  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties 
on  the  notes  issued  by  him,  in  so  far  as  they  relate  to  the  accounts 
claimed  as  due  by  the  late  Mr  Hamilton,  and  the  account  for  di- 
ligence against  Dicksons,  Sustains  the  plea  of  prescription  as  to 
these  accounts,  and  allows  the  pursuer,  within  eight  days,  to 
lodge  a  minute  of  reference  to  the  defeuder's  oath  thereanent.** 

The  following  reference  to  oath  was  then  lodged : 

*'  Wbigham  fur  the  pursuers,  in  terms  of  the  prefixed  inter- 
locutor, referred  to  the  oath  of  the  defender,  Mrs  Ann  Hamil- 
ton— \*t^  Whether,  at  the  time  of  the  death  of  her  father,  the 
late  William  Hamilton  of  Bothwell  Park,  the  accounta  due  by 
him  to  the  late  John  Granger,  writer  to  the  Signet,  aa  libelled, 
were  resting-owing?  And,  2d,  Whether  the  account  due  to  the 
late  Mr  Granger  fur  diligence  at  the  defender's  instance  is  stiU 
ftstang-owing  ? 

lifl  reference  being  sustained,  the  defender  de- 


i«  imimstely  acquainted  with  the  late  Mr  Gran- 
"y  and  as  a  friend  of  her  Ute  father's.   De- 


pones, That  Mr  Granger  was  her  late  fiither's  ordinary  sgeat  in 
Edinburgh.  Depones,  That  Mr  Granger  was  her  father'x  law- 
agent  at  the  period  of  her  said  father's  death,  in  July  1813,  ami 
had  been  so  for  some  years,  and  aa  far  as  she  recollects  about  six 
or  seven.  Depones,  That  she  does  not  know  whether  Mr 
Granger  furnished  any  law  accounts  to  her  late  father  or  not,  as 
her  late  father  transacted  his  own  business.  And  being  spedallj 
interrogated.  Whether  the  account  now  exhibited,  and  onrked 
No.  3  of  process,  in  so  far  as  the  said  account  commences  on  8tb 
November  1608  and  ends  in  1819;  bearing  to  be  incurred  1^  her 
father,  the  late  Mr  HamOton,  was  furnished  by  Mr  Grsnger  to 
her  late  father  ?  Depones,  That  she  does  not  know  whether  said 
account  was  furnished  to  her  father  or  not  Depones,  That  she 
never  saw  the  account  above  described  in  her  father's  possession, 
during  her  father's  life.  Depones,  That  she  does  not  reooUect 
ever  to  have  seen  said  account  at  all,  previous  to  1829.  Depones, 
That  she  does  not  know  whether  her  father  made  any  settlement 
vnih  Mr  Granger  as  to  all  or  any  of  the  accounts  for  business 
transacted  hf  Mr  Granger  for  her  father.  Depones,  That  ibe 
lived  in  family  with  her  father,  but  he  was  not  in  use  to  ooniult 
her  as  to  any  settlement  of  his  accounts,  and  he  did  not  codw 
municate  to  her  that  he  had  made  any  settlement  with  Mr  Gran- 
ger, nor  does  she  know  whether  any  payments  were  made  to 
account  by  her  father  of  said  business-accounts,  beyond  tbo»e 
which  may  appear  on  the  iace  of  the  account,  which  she  sup- 
poses were  made  as  they  are  stated.  Depones,  That  she  does  not 
know  whether  her  father  kept  a  cash-book,  but  if  he  did  to,  it 
was  kept  in  a  charter-chest,  along  with  his  other  papers,  of 
which  her  father  himself  kept  the  key.  Depones,  That  the  only 
receipts  to  which  she  can  spesk  of  her  own  knowledge,  as  kept 
by  her  father,  were  those  relating  to  household  afiairs,  ind  the 
reason  why  she  can  speak  to  those  more  particularly  is,  that  she  oc- 
casionally paid  some  domestic  accounts,  having  got  money  fron 
her  father.  Depones,  That  as  she  knew  nothing  as  to  what  money 
her  father  may  have  paid  away  in  relation  to  other  accounts,  she 
does  not  know  whether  he  took  receipts  for  said  payments  or 
not.  Depones,  That  she  succeeded  her  father  under  a  deed, 
b^  which  she  incurred  the  responsibility  of  his  debts.  Depones, 
1  bat,  subsequently  to  her  father's  death,  she  employed  Mr  Gran- 

Ser  to  do  anv  law  business  which  arose  out  of  the  affairs  of  her 
eceased  fiather.  Depones,  That  she  does  not  recollect  to  have 
been  furnished  with  accounts  by  Mr  Granger  in  relation  to  said 
business  before  Mr  Granger's  death.  Depones,  That  she  her- 
self never  paid  to  Mr  Granger  any  account  for  professional 
matters  arising  out  of  her  father's  estate,  but  her  instructions  to 
her  agents  were,  that  if  Mr  Granger  could  show  that  he  had  snj 
just  daim  against  her,  that  her  agents  were  to  settle  it.  De- 
pones, That  these  instructions  were  given  in  the  year  1826  or 
1827,  after  she  had  ceased  to  employ  Mr  Granger  aa  a  profession, 
al  man."  Interrogated  by  the  commissioner,  *'  Whether,  at  the 
time  of  the  death  of  her  father,  the  late  William  Hamilton  of 
Bothwell  Park,  the  accounta  due  by  him  to  the  late  John  Gran- 
ger, writer  to  the  Signet  as  libelled,  were  resting- owing?"  De- 
pones and  answers,  "  That,  a  veiy  short  time  previous  to  her 
father's  death,  he  went  to  Edinburgh  for  the  purpose  of  transact- 
ing business;  but  she  does  not  know  whether  that  business  vras 
with  Mr  Granger,  nor  does  she  know,  whether  accounts  were 
actually  due  by  her  father  to  Mr  Granger  at  this  time,  or  if  so, 
that  her  father  paid  them  ;  but  she  is  impressed  with  the  belief 
that  he  did  so,  by  which  she  means  to  say,  that  she  supposes 
he  did  so,  in  consequence  of  his  general  accuracy  in  the  pay- 
ment of  his  accounts.  Depones,  That  she  is  less  able  to  «pe»k 
to  these  matters  generally,  and  accounts  in  particular,  in  conse^ 
quence  of  Mr  Granger  having  applied  to  her  sometime  after 
her  father's  death,  and  got  possession  of  her  father's  eharter- 
chest,  containing  his  whole  papers  connected  with  ber  affairs,  snd 
which,  notwithstanding  every  endeavour  on  her  part  to  get  it 
back,  Mr  Granger,  on  one  pretence  or  another,  continued  to 
retain.  Interrogated,  Whether  the  account  due  to  the  late  Afr 
Granger,  for  diligence  at  the  defeuder's  instance,  is  still  rett- 
ing -owing  ?  Depones,  That  it  is  not,  as  the  account  was  a  mat- 
ter  personal  to  herself,  and  she  paid  the  same  to  Mr  Gnnger. 
And  all  this  is  truth,"  &c. 

On  advising  the  report  of  the  aatb»  and  debate 
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thereoa,  Lord  Medfrvn,  who  hod  raooeodod  Lord 
Newton,  iwaod  the  following  note^ 

'*  31  <t  Hiqr  1892. — Loid  Newtoo  having  suitained  the  plet  of 
preMripCioiiy  m  far  m  rmrds  the  aeeottuts  claimed  as  due  by  the 
late  Mr  Hamilton,  a  reterenoe  it  made  to  the  defender's  oath, 
*  Whether,  at  the  time  of  the  death  of  her  father,  the  accounts 
due  ii^  bin  to  the  late  John  Grmger,  as  libelled,  weie  restin|f- 
owing  V    As  no  allegation  was  made  that  the  defender  had  paid 
the  accomits  herself,  the  Lord  Ordinary  presumes  the  reference 
ms,  on  this  account,  made  and  admitted  as  to  their  being  rest> 
iag-owing  at  her  father's  death.    Such  a  reference  implies,  that 
b(Sh  the  constitution  and  subsistence  of  the  debt  are  referred  to 
the  defender's  oath ;  and  in  the  deposition  both  must  be  found 
eiitablished  before  the  pursuer  can  be  successful.     At  the  same 
time,  if  it  be  distinctly  admitted  that  the  debt  was  originally 
constituted,  the  reference  of  resting-owiqg,  in  such  a  case,  may 
be  held  €•  apply  only  to  ita  subsistence  at  the  date  of  the  action. 
LilaWogdowa  this  propoaicion,  the  Lord  Ordinary  is  not  impugn- 
ing  the  opinion  of  the  Court,  said  to  hare  been  expressed  in  a 
recent  case,  in  the  First  Division,  Young  against  Pollock,  25th 
May  1832,  that  where  any  matter  has  been  referred  to  oath,  it  is 
oaly  from  the  oath,  and  not  from  that  in  connection  with  fiicts 
sdmitted  in  the  record,  that  the  question  is  to  be  decided.     For, 
on  the  supposition  here  made,  the  constitution  having  been  ad- 
niitted«  only  the  subsequent  payment  has  been  made  the  subject  of 
judicial  contract,  by  a  reference  to  the  oath  of  the  adverse  party. 
But,  in  the  present  case,  there  is  no  admission  that  the  debt 
ever  existed.     The  defender,  indeed,  admits  that  Mr  Grsnger 
was,  for  many  years,  her  father's  law-agent,  but  neither  admits 
Bor  denies  that  no  accounts  were  rendered,  closed  or  settled ; 
bttC  she  believes  that  a  settlement  took  place,  and  that  Mr  Gran- 
ger  waa  more  than  paid.     There  is  ao  distinct  admission  that 
the  accounts  now  claimed  were  ever  due,  and  therefore,  both  the 
constitution  and  the  subsistence  of  the  debt  must  be  found  in  the 
deposition  of  the  defender.     The  import  of  this  oath  is,  that 
she  does  not  know  whether  anv  account  of  law^businesa  was 
fiirmshed  to  her  firther, — that  sbe  does  not  know  if  any  account 
was  doe  to  Mr  Granger  by  her  father  when  he  waa  last  in  Edia- 
burgh,  or  if  so,  that  her  father  paid  them ;  but  she  is  impressed 
with  a  belief  that  he  did  so,  from  his  general  accuracy  in  the  pay- 
ment  of  hia  accounts.     And  she  further  depones,  on  an  interro- 
gatory, though  this  be  beyond  the  reference, .  that  she  herself 
never  paid  any  accounts  for  professional  matters,  arising  out  of 
her  father's  estate.    Now,  the.  presumption  established  \ij  the 
Act  1579  is,  that  the  account  has  been  paid  during  the  years 
that  have  ran  since  it  was  closed,— 'Leslie  against  Molison,  15th 
November  1806 ;  and  therefore,  any  evidence  by  the  writing  or 
oath  of  party,  proving  that  the  account  has  not  been  paid  since 
the  date  of  the  last  article,  will  obviate  the  prescription.     But 
part  of  the  business  for  which  a  charge  is  made  in  the  present 
ease,  was  for  defending  the  late  Mr  Hamilton  against  a  deelanu 
tor  at  the  instance  of  William  Service,  against  him  and  James 
Walker ;  the  first  article  in  which  is  of  date  1 1th  May  1809,  and 
the  laat,  15th  June  18ia     Mr  Hamilton  died  7th  July  1818. 
In  this  declarator,  the  defender  is  sisted  in  the  room  of  her  father, 
24th  November  1813^  and  the  process  is  finished  by  an  absolvi- 
tor of  the  defender,  and  the  last  article  in  the  account  is  4th 
August  1817.    Now,  although  it  appears  from  the  defender's 
depoeition,  that  Uie  late  Mr  Hamilton  came  to  town  on  business, 
shortly  before  his  death  ^from  the  account  it  appears  be  was  in 
town  on  8ch  June),  yet  this  account  was  not  closed  at  this  time; 
and,  aa  it  has  not  been  paid  since,  the  presumption  of  payment 
is  elided,  areordiag  to  the  doctrine  Uid  down  in  the  above  case^ 
whtcb,  in  all  its  dreumstancea,  is  as  like  the  present  as  can  well 
be  conceived ;  for  it  was  a  charge  for  conducting  a  law-suit  not 
terminsted  at  the  time  of  the  ancestor's  death,  and  which  was 
carried  on  by  the  same  agent  on  behalf  of  the  heir,  who  hIso 
stated  his  betief  that  his  father  was  not  due  the  account  incur- 
ed  in  hia  lifetima.     Hence,  o  to  this  account,  prescription  must 
he  held  to  be  obviated.     Now,  if  aU  the  accounts  claimed  are  to 
be  re^oned  one  running  account,  this  would  have  the  effect  of 
saving  the  whole  from  prescription.     The  Lord  Ordinary,  how- 
ever, feels  great  difficulty  in  carrying  the  effect  of  the  principle 
r«tablished  in  that  case  of  Leslie  so  far.  For  the  account  claimed 
in  the  summons  consists  of  six  distinct  accounts  for  different 


picees  of  business.     The  first  is  for  an  advocation  against  an  In* 
teriocutor  in  favour  of  Mr  Hamilton,  which  commences  in  No« 
vember  1806»  and  ends  in  February  1809,  with  a  refusal  of  the 
biUv  with  expenaes.     The  third  relates  to  a  process  commeodng 
in  eiat  May  1810,  and  finished  lOth  Maivh  18IS.     The  fourth 
is  for  a  procesa  oommendng  8th  December  1810,  and  concluded 
by  a  decree  in  1812.     The  fiAh  relates  to  a  process  of  valuation 
and  sale  of  teinda,  commencing  in  181 1,  and  ending  with  a  de- 
cree of  sale  in  February  1818:  And  the  sixth  is  a  miscellaneous 
account,  beginning  in  1806,  and  ending  in  I8ia     Now  all  of 
these  accounts  are  closed  before  Mr  ifiunilton's  death,  and  the 
principle  of  Leslie's  case  will  not  apply  to  these.     There  is,  in 
a  decision  of  the  First  Division,  something  like  an  authority  for 
viewing  accounts  such  as  these  as  separate  accounta, — M'Bean 
against  M*Intosh,  15th  Maf  1888.— Conceiving  that  the  only 
account  aaved  from  prescription,  in  consequence  of  the  defeiuier's 
oath,  is  the  account  of  busineas  for  the  declarator,  it  appears  that 
this  amounts  to  £50, 0.  II.,  and  that  credit  is  given  for  pay- 
ments to  the  extent  of  ^51,  as  applicable  to  said  account,  and  a 
previous  one  which  reduces  the  amount  due  to  the  sum  of  £3. 
19s».     For  this  sum,  with  interest  from  the  date  of  citation,  the 
Lord  Ordinary  would  have  given  decree  (finding  no  expenses 
due),  but  that  the  observation  of  Lord  Newton,  in  bis  Notes* 
applies  to  the  previous  part  of  this  account,  as  well  as  the  subse.. 
qiient  part,  that  it  should  be  shown  what  steps  had  been  taken 
to  recover  any  part  of  the  expense  from  the  co-defender,  Walker, 
before  decree  can  be  given  against  Mr  Hamilton's  rcpresentstive. 
Perhaps  the  Lord  Ordinary  ought  not  to  have  allowed  the  pur- 
auers  to  impute  the  admitted  payments  to  the  account  for  £4, 
18s.  Id.,  aa  these  were  expenses  incurred  in  getting  a  hill  refused, 
with  expenses,  without  odling  upon  the  pursuers  first  to  show 
what  steps  had  been  taken  to  recover  these  expenses.     It  seems 
doubtful  if  any  chdm  had  been  made  for  them,  at  least  there  is 
no  ehaige  for  giving  in  any  account,  or  getting  a  decree  for  the 
amount,  which  it  surely  was  Mr  Granger's  duty  to  do»  unless 
they  were  paid  to  him  extiajodicially.    It  was  stated  at  the  bar, 
that,  besides  the  oath  of  the  defender,  she  had  exhibited  evi- 
dence to  satisfy  the  pursuers  that  the  account  for  diligence  due 
by  the  defender,  the  other  matter  referred,  had  been  paid.     Mr 
Granger's  books  exhibit  no  trace  of  this  payment     A  sufllctent 
proof  how  little  they  are  to  be  trusted  m  rearing  up  daims 
against  his  emptoyers." 

Thereafter,  the  cause  having  come  to  depend  before 
Lord  Fulierton,  hia  Lordahip,  on  29th  November 
1832,  ordered  casea,  and  issuea  the  following  note : 

**  The  late  Mr  Hamilton,  the  party  by  whom  that  part  of  the 
accounts  forming  the  subject  of  the  present  discussion  is  said  to 
have  been  due,  died  in  1818,  Mr  Granger,  the  party  to  whom 
the  debt  was  originally  owing,  survived  until  the  vear  1828.  In 
the  interval,  no  accounts  ever  were  presented  to  the  defender,  aa 
due  by  her  late  father,  and  that,  too,  although  in  certain  legal 

Sroceedings  instituted  in  1820  and  1827,  by  Uie  defender  against 
Ir  Granger,  and  in  which  he  averred  that  be  had  accounts 
against  the  late  Mr  Hamilton,  he  was  repeatedly  called  upon  to 

Eroduce  them,  without  effect.  The  present  action  was  raised  by 
is  representatives  against  the  defender,  concluding,  inter  alia^ 
for  those  professional  aocounts  aaid  to  have  been  due  1^  her  late 
father  at  the  time  of  his  death.  A  record  was  made  up»  in  which 
the  defender  admitted  that  Mr  Granger  had  been  for  ipauy  yean 
the  law-agent  of  her  fiither,  and  while  she  stated  her  belief  that 
the  business-accounts  bad  been  settled  during  his  lifbtime,  of 
couree  admitted  that  these  accounts  had  not  been  paid  by  her 
since  his  death.  On  hearing  the  question  argued.  Lord  Newton 
sustained  the  plea  of  prescription,  in  regard  to  the  accounts  said 
to  be  due  by  the  late  Mr  Iiamilton,  but  allowed  the  reference 
to  the  defender's  oath.  The  onth  appears  to  do  no  more  than  to 
confirm  the  statements  and  admissions  formerly  made  judicially 
by  the  defender,  with  the  additional  circumsunce,  certainly  un* 
favourable  to  the  claim,  that '  she  is  less  able  to  speak  to  these 
mattere  generally,  and  accounts  in  particular,  in  consequence  of 
Mr  Granger  having  applied  to  her,  some  time  after  her  father's 
death,  and  got  possesaion  of  her  father's  charter-chest,  containing 
hi»  whole  pupers  connected  with  her  affairs,  and  which,  notwith- 
standing every  endeavour  on  her  part  to  get  it  back,  Mr  Granger, 
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on  one  pretext  or  another,  continued  to  retain  it.'  In  these  cir- 
cumstances, the  Lord  Ordinary  would  have  been  inclined  to  find 
that  the  debt  was  not  proved,  and  therefore  would  have  sustain- 
ed the  defences,  had  it  not  been  for  the  authority  of  the  case, 
Leslie  against  Molison,  15th  November  1B08,  founded  on  by 
the  pursuers.  In  that  case,  indeed,  there  was  a  specialty  in  the 
oath,  which  might,  perhaps,  have  distinguished  it  from  the  pre- 
sent, but  according  to  the  report,  the  decision  went  upon  a  gene- 
ral principle,  of  which,  if  in  itself  well  founded,  it  would  be  diffi- 
cult to  deny  the  application.  As  it  appears,  however,  to  the 
Lord  Ordinary  somewhat  difficult  to  reconcile  the  construction 
of  the  Act  1579,  there  imputed  to  the  Court,  with  the  express 
terms  of  the  Statute,  and  as  the  point  is  one  of  great  practical 
importance,  the  very  circumstances  of  the  present  case  showing 
that  the  construction  goes  far  to  deprive  an  heir  or  other  repre- 
sentative of  the  whole  benefit  of  the  triennial  prescription,  in  re- 
lation to  debts  said  to  have  been  due  by  the  ancestor,  the  Lord 
Ordinary  has  thought  it  right  to  report  the  case  to  the  Court." 

Thereafter,  on  6th  February  1833,  his  Lordship 
made  avizandum  with  the  cases  to  the  Court.  The 
pursuers  pleaded — I.  That  part  of  the  account  libelled, 
which  was  incurred  under  the  admitted  employment 
of  the  late  Mr  Hamilton,  was  never  either  rendered 
or  paid ;  and  being  current  at  the  period  of  his  death, 
and  continued  against  the  defender  as  his  representa- 
tive, till  within  three  years  of  the  institution  of  this 
action,  the  triennial  prescription  does  not  apply. — 
II.  The  plea  of  prescription  is,  moreover,  excluded 
by  the  judicial  aamissions  made  by  the  defender  in 
the  action  of  exhibition,  delivery  and  damages,  and 
relative  correspondence,  condescended  on  by  the  pur- 
suers. 

The  defender  pleaded-^I.  The  defender  is  not 
liable  for  that  part  of  the  account  libelled  on,  which 
is  alleged  to  hare  been  contracted  on  the  employment 
uf  her  father,  the  late  Mr  Hamilton,  in  respect  that 
the  whole  of  that  part  of  the  account  was  paid,  is  pre- 
scribed, and  is  not  resting-owing. — II.  There  are  no 
grounds  in  law  for  maintaining  that  the  defender  is 
cadem  persona  with  her  father,  to  the  effect  of  entitling* 
the  pursuers  to  represent  the  accounts,  or  any  of  them, 
alleged  to  have  been  contracted  on  the  defender's  em- 

(>loyment,  as  continuations  of  the  account  alleged  to 
lave  been  contracted  by  Iter  father,  in  respect,  Ist^ 
That  the  defender  is  not  her  father's  heir-at-law,  but 
merely  his  representative  to  a  certain  extent  under 
singular  titles;  and,  2dlj/f  That  although  she  were 
her  father's  general  representative,  there  are  no 
grounds  in  law  for  holding  an  account  commenced  by 
the  ancestor,  and  continued  by  the  heir,  as  one  cur- 
rent account,  whereby  prescription  as  against  the  an- 
cestor's account  may  be  elided. — HI.  In  the  action  of 
exhibition,  &c.  the  defender  merely  professed  her 
willingness  to  pay  any  accounts  which  might  appear 
to  bo  due  by  her,  when  the  same  w^re  produced  ;  but 
90  accounts  having  been  produced,  there  could  be  no 
admission  of  them  to  bar  prescription  ;  nor  is  it  now 
competent  to  inquire  into  any  thing  except  the  terms 
of  the  oath. 

.  Lord  Balgray. — This  appeared  to  me  a  tolerably  dear  case. 
It  is  very  true,  that  when  accounts  are  rendered  to  the  proprietor 
of  a  l»nded  estate,  they  are  often  separated  into  branches,  for 
the  satisfaction  of  the  client ;  but  when  these  accounts  are  going 
on  </«  die  in  diemt  from  Session  to  Session,  I  have  no  diflicuUv 
ill  holding  them  as  one  account ;  and  that  being  the  case,  I  think 
^he  oalh  affirmative  of  the  reference, 
/vorrf  Ciaigic — I  think,  with  Lord  Fullortoii,  that  the  oath  docs 


no  more  than  confirm  the  previous  judicial  statements  aud  ad- 
missions. I  think  action  should  not  be  sustaiued  in  surh  circuui- 
stances  as  the  present,  and  that  the  loss  should  not  fall  on  the 
employer,  who  trusted  to  the  honesty  of  his  agent.  Mr  Granger 
was  not  living  at  a  great  distance,  but  was  in  hnbits  of  intimacy, 
and  in  daily  communication  with  Mr  Hamilton ;  and  if  the^e 
accounts  had  been  due,  why  should  he  not  have  asked  payment  ? 
Then,  Mr  Granger  was  called  on  in  the  action  of  exhibition  to 
deliver  up  the  writings  in  his  custody ;  and  any  one  to  whom  ac- 
counts were  due,  would  have  produced  them  on  that  occa^iitm. 
Every  case  decided  on  an  oath  of  reference  must  depetid  on  its 
special  circumstances.  I  think  the  judgment  ought  to  be  in 
favour  of  the  defender. 

Lord  Gillies. — We  are  now  tojudgeof  thecase,  on  the  import 
of  the  oath.  It  is  important  that  the  terms  of  it  should  have  a 
fair  construction ;  but  it  is  also  important  that  we  sbouid  pre> 
serve  the  consistency  of  the  decisions  of  this  Court.  I  am  well 
acquainted  with  the  case  of  Leslie  p.  Molison  ( I5tb  November 
1808),  referred  to  in  the  pleadings,  and  I  camiot  find  in  it  the 
slightest  difference  from  the  present.  At  least,  if  there  be  a 
difference,  it  is  in  favour  of  the  pursuers  ;  for  in  Leslie's  case  the 
heir  deponed,  that  he  had  often  heard  bis  father  say  that  the  pur- 
suer was  indebted  to  him.  The  presumption  of  the  Act  of  Par- 
liament is,  not  that  the  account  was  paid  during  the  currrnry, 
but  that  it  was  paid  between  the  date  of  the  last  article  and  the 
time  when  the  action  was  brought.  Lord  Fullerton  says,  that 
but  for  the  case  of  Leslie,  be  would  have  been  inclined  to  find 
the  debt  not  proved.  That  is  no  opinion  in  favour  of  the  det'en* 
der.  If  it  were  not  for  the  decisions  of  this  Court,  we  might 
find  many  things  to  be  law,  which  we  are  not  at  liberty  to  do. 
This  Act  has  been  the  subject  of  decisions  in  this  Court  for 
centuries,  and  to  depart  from  these  decisions  now,  would  be  to 
shake  the  best  established  doctrines  of  law. 

Lord  President  held  that  the  import  of  the  oath  proved  rest- 
ing-owing. 

The  Court 

"  Repel  the  plea  of  prescription,  and  find  that  rcsting-owing  is 
proved  by  the  oath  of  the  defender ;  and  remit  to  the  Lord  Ordi- 
nary to  apply  this  judgment,  and  to  proceed  ^rther  in  the  cause 
as  shall  be  just :  Find  the  defender  liable  in  the  expenses  incur- 
red relative  to  the  defence  of  prescription ;  appoint  an  account 
to  be  lodged,"  &c. 

Pursuers*  Authorities, — Leslie  n.  Molison,  I5th  Novcmher 
1808,  F.C.  Syme  V.  Douglas,  Heron  &  Company,  lath  Jaiiti- 
ary  1789;  M.  5354.  tirougbton  p.  Weston,  24th  February 
1826,  F.  C. 

Defender*s  Authorities I.  Bell  Com.  p.  a32  and  334.   Wil. 

SOUP.  Rutherford,  7th  February  1826^  4.  S.  &  D.  p.  4*^7.  Keu. 
nedy  v.  Macdowall,  23d  June  1741  i  Mor.  11,104.  Brbk.  \\\ 
2.3a 

First  Division. — Lord  Ordinary,  Fullerton. — Act,  Whigharo  ; 
John  Uannay,  W.S.,  Agent. — Jli.  Ruthcifurd  and  \V.  Bell; 
Lockhart,  Hunter  &  Whitehead,  W.S.,  Agents. — Sir  U.  Dun. 
das,  Clerk.— [C.J5.] 


l4//i  Afflr^l833. 

No.  286,^^Reclaimiftg  Note  Bevekidge. 

Process— Reclaiming  Note — Party — Mandate. 

In  this  case  a  reclaiming  note  was  preseatcd  ;  and 
when  it  appeared,  in  order  to  be  sent  to  the  roU,  the 
respondent  stated,  tliat  the  reclaimer  was  abroad,  and 
no  mandate  had  been  lodged.  No  appearance  was 
made  for  the  other  party.  And  the  Court  refused 
to  write  upon  the  note. 

Second  Division. — Act,  Mi,  J.  Anderson. 

Agents.— I Z'.  C.J 
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}5th  May  1833. 

No.  287. — John  Rodger,  Pelitioner^  »•  James 

Kay,  Resp(mdent. 

Haiiknipt — Sequestration— HWc/,  /.  That  a  party  apftlt/in»  for 
sequestration  Cffi not  found  on  alleged  acts  uf  tradings  subseifuent 
fi»  which  he  ob'aitiet  lite  benejit  of  the  ccssio,  ani  grnnte-i  a  dis* 
j*9silion  omnium  bonorum. — //.  That  he  is  not  entitled  to  a 
proof  of  acts  of  trading  in  England,  betweeu  the  dale  of  the 
ccs^o  and  the  date  when  he  recomini.'nced  trading  in  Scotland, 
Ifut  of  the  latter  trading  only. 

The  respondent,  on   16th  September  1832,  with 
concurrence  of  William  Martihall,  an  allei^ad  creditor 
to  the  extent  required  by  law,  applied  for,  and  ob- 
tRined  sequestration  of  his  estates,  nnder  54  Geo.  III. 
c  1 37,  in  the  character  of  a  weaver  and  manufacturer 
io  Particle     The  petitioner  applied  for  recal  of  this 
seoueetration,  on  the  grounds, — 1.  That  the  respondent 
cJio  not  fall  within  the  description  of  persons  mentioned 
in  tlie  Act,  whose  estates  are  subject  to  sequestration. 
2.    That  Marshall  was  not  a  true  creditor  of  the  re- 
spondent; and  that  the  sequesti'ution  was  collusive. 
Tbe  case  was  remitted  to  the  Lord  Ordinary,  and 
reported  by  him  to  the  Conrt,  after  a  record  had  been 
prepared,  in  which  the  respondent  averred — that  he 
vra^  originally  bred  a  weaver,  hot  entered  the  army 
and  merged  as  a  soldier  in  the  American  war ;  that  he 
rettsmed  lo  this  eountry  in  1784,  and  commenced 
boaiiMwa  in  Partick  as  a  mannfaeturer ;  that  in  1789 
ke  removed  to  Stirling,  and  commenced  business  as  a 
merchant  and  manofactorer,  in.  which  he  continued 
till    6tk  December  1793,  when  he  again  joined  the 
anuy^  and  became  qaarter*master  of  the  28d  light 
dragoons  ;  that  he  obtained  the  benefit  of  the  cessio  ia 
I79d  ;  that  he  afterwards  obtained  a  commission  as 
quarter*master  in  the  Fifeshire  fencibie  cavalry ;  that 
ill  1 798  he  purchased  an  ensigncv  in  the  84th  foot, 
and  was  seat  to  Wigan  in  Lancashire,  on  the  recruit*- 
"^  *^'7^<^^*  where  he  commenced  bosioess*  in  partner* 
M»ip  wiih  Mr  James  Anderson  of  Wigan,  as  mana- 
tacturers  aad  cotton  spinners;  that  this  business  was 
continued  down  to  1804 ;  that  he  then  continued  with 
*•*  "^.'"nent  till  1810,  when  he  sold  his  commission 
^.joined  the  Fifeshire  militia,  which  was  disem* 
^•«d  in  1816;  that  from  May  1816  till  a  few  years 
turer  ^  ^^^'^  on  business  as  a  weaver  and  manufac- 
to  Pa^^  f  ^^^^  ^^^  in  Fife,  and  he  then  returned 
tabu  pr^     ^^^  GlA>i?<^w',  to  superintend  some  iieri- 
ha«  si0Q?^^^'y  which  Moiiged  le  him,  and  wliere  he 
bad  «f^  Employed  himself  as  a  weaver,  aad  has  also 

'J^he  ^^J^^avors  in  has  employment. 

W^L^*  ^H?*  ordered  minutes  of  debate  on  the  rele- 

r«f     '•Ptk^'*   the   petitioner   pleaded — L   That   the 

wiitfk'  ^**  oL^^'"^  grranted  a  disposition  omnium  bonO" 

tioQ  ^y  L.^i»^  ^^«  ^Mfit  ^  (he  ceuh  in  1795, 

for  ji^^oti^*  whole  estate  was  subjected  to  disjtribu* 

he  ^^  t*^^  hig  creditors,  it  was  no  longer  competent 

^l*o  ^  •  ^  ^ly  for  se^aeslration,  on  the  ground  that 

^••'y  uSft^«r  anterior  to  that  period.— II.  That 

l^^^^^t  trading*  in  Ei^huid  (which  was  the 

i?5  *U  '^wV"^^    ^y  ^w  between  (hat  period  and 

T^  O^w"***  *^  referred  to 11 L  That  the  trad- 

^ti     IW*^<^   subsequent  to    1816  being  denied, 

*«ideut   ploi^fid^h  That  as  he  had  ob- 


X 


tained  no  discharge  under  the  process  of  ccssio,  and 
as  tlie  petitioner's  own  debt  was  contracted  in  1791, 
the  decree  ofeessio  and  disposition  omnium  bonorum 
formed  no  bar  to  a  sequestration. — II.  That  tire  trad- 
ing in  England  might  at  least  be  referred  to  as  ob- 
viating the  petitioner's  objection,  that  the  respondent 
had  been  out  of  trade  for  a  long  series  of  year^. — III* 
That  the  respondent  was  ready  to  prove  the  trading 
anterior  to  1816. 

Lord  Balgray,'-^\{  the  respondent  carried  on  business,  as  of^ 
fered  to  be  proved,  in  1816,  lie  is  entitled  to  scquehUution,  but 
the  great  peculiarity  here,  as  to  the  old  trading,  is  the  decree  uf 
cessio,  and  disposition  omnium  bonorum,  in  1795.  In  a  proci>.s<i; 
of  sequestration,  there  is  the  interest  of  tbe  bAukrapt  ou  the  one 
hand,  and  of  the  creditors  on  the  other.  The  bankrupt  caniiot> 
8|)ply  for  lequettration  without  the  requisite  concurrence,  so  a« 
to  show  that  it  is  for  the  intere^ft  of  the  creditors,  and  not  of  the 
bankrupt  merely,  that  sequestration  should  be  awarded.  Now, 
when  no  creditor  will  concur  in  applying  for  sequestration,  and 
tbe  b>>nkmpt  is  obliged  to  have  recourse  to  a  process  of  cessio 
b'ynot'wn,  in  which  tbe  creditors  appear,  and  a  trustee  is  appoint- 
ed to  distribute  the  effects,  is  it  possible  for  the  Imnkrupt  ten 
come  forward,  after  the  la{)3e  of  a  series  of  years,  and  deinHn(^ 
sequent  ration  of  his  estate?  Suppose  that  the  bankrupt  creutcs  i^ 
fictitious  debt,  or  borrows  money  from  anew  party,  and  that  hav- 
ing thus  obtained  the  requisite  concurrence,  he  applies  for  se- 
questration, is  he  to  be  allowed  to  found  upon  rbe  old  trading  ? 
I  apprehend  noL  If  he  carriea  on  a  new  trade,  be  may  apply  tor 
sequestratioD,  and  he  will  thus  get  quit  of  both  the  old  and  tbo 
new  debts ;  but  otherwise  he  cannot  be  sequentruted. 

Lord  Presitlent.'^Thi^  is  a  peculiar  case.  Under  the  decree 
of  cessio  and  disposition  omnium  bonorum,  the  respondents  pro- 
perty was  all  subjected  in  payment  of  his  debts — his  personf 
alone  was  protected.  In  the  meantime,  he  may  have  paid  out 
of  his  acquirenda,  for  tbe  last  thirty  years,  58,  a-poond  to  one 
creditor,  10s.  to  another,  a  third  in  full,  and  so  ou,  but  when  a 
fourth  comes  fonvard,  he  refuses  to  pay  him  anything,  and  ap-. 
plies  for  a  sequestration,  with  the  concurrence  of  anew  creditor. 
I  do  not  say  such  an  application  is  radically  incompetent,  but  it 
is  a  very  delicate  matter. 

Lord  Craigie,^!  think  sequestrations  applied  for  in  such  cir- 
cumstances should  be  viewed  with  a  very  jealous  eye.  I  would 
be  for  allowing  a  proof  of  the  trading. 

Lord  GUlies,-^!  observe  the  respondent  htely  brought  a  re- 
duction  of  the  petitioner's  ground  of  debt,  which  was  tried  by 
jury  in  June  1832,  and  decided  against  the  reioondfrnt,  ^▼'Jjj^*^*" 
penses.     If  the  respondent  considered  himself  entitled  to  be  se- 
questrated, why  did  he  not  bring  a  sequestraUen  instead  of  a  re- 
duction, and  allow  his  tmstee  to  try  the  question  ?    1  bw  may 
not  amount  to  a  personal  exception  against  the  respondent,  ou 
it  is  a  very  odd  curcumstance. 

The  Court 
«  Remit  to  the  Lord  Ordinary  to  allow  ^  P?^^;  clTilL^'upt  S^^^ 
Kay,  the  bankrupt  waa  a  Wer,  i«  ?f  "f^Ytber  w^^^^^  wUUo^*!. 
tute,  in  the  year  1816,  and  since,  «^*^^°*».     :u-\\  uidL'e  proper^ 
a  previous  condescendeuce,  us  his  Lordsiup  »•      -J^s^  •» 
and  to  proceed  farther  with  the  cause  as  *»*^*       •*  Char\e« 

First  Division.— -^cf.  Jtimeson  and  J*"*5*  _,,?. J  (  Hope),    i%v\A 

Fisher,    S.S.C.,   Agent ^u.  Dean  of  *  ■T^li,  BeH,  CVcrW. 

Sandford;  Alexander  Hamilton,W.S.,  Age"'- 
— LC./>.1 

16//«  A/fly  1833. 

No.  288.— John  Campbell,  ^"^''^f^iZnondent. 
John  SufiARcu,   l>efender  ci  '»'    t^ 

_     ^,i;«,»r, Ci» 

Pi 
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'-'thai  the  meiaenger  rendered  him.  accounts /or  the  butinetSt 
which  he  paid  to  him,  bmi  that  he  newer  paid  any  turn  to  the 
wriier-^Heldt  /.  TluU  the  plea  of  preecripHon  wat  weUJound' 
ed,  and  at  any  rate,  that  the  obfeetion  to  it  could  not  be  revived 
after  the  purtuer  had  gone  to  proof,  by  the  oath  of  the  drfender, 
^^11,  ThtU  reUing'Owing  was  not  proved  by  the  oath, — ///. 
That,  in  the  circumstances,  the  pursuer  was  warranted  in  paying 
to  the  messenger* 

On  4th  October  I827f  tbe  pursner,  as  in  right  of 
the  late  firm  of  Dnncan,  M^Calluin,  and  Morison,  writ- 
ers  in  Hamilton,  brought  an  action,  before  the  Sheriff 
of  Lanarkshire  against  the  defender,  for  £7,  0.  5., 
being  the  amount  of  an  account,  commencing  11th 
September  1819,  and  ending  2d  February  1821,  for 
conducting  an  action  at  Shearer's  instance  against 
his  brother.  The  defender  stated,  in  defence, — That 
he  had  employed  Mr  Thomas  Waddell,  messenger 
in  Airdrie,  tii  act  for  him  in  the  process  in  ques- 
tion :  l*hat  he  knew  nothing  of  the  employment  of 
Messrs  Duncan,  M*Callum,  and  Morison :  That  Wad- 
dell rendered  him  three  accounts  for  the  process,  and 
obtained  a  decree  against  him  for  the  amount,  which 
was  accordingly  paid  to  Waddell :  That  Messrs  Dun- 
can, M*CaIlum,  and  Morison,  if  employed  in  the  mat- 
ter, trusted  to  Waddell's  credit  alone ;  and  that  as  the 
account  was  prescribed,  the  claim  could  only  be  in- 
structed by  the  defender's  writ  or  oath.  The  pursuer, 
on  the  other  hand,  maintained,  that  the  account  had 
been  incurred  on  the  defender's  credit :  That  it  was 
entered  in  the  books  of  Messrs  Duncan,  M'Callum,  and 
Morison,  under  the  title  of  "  John  Shearer,  carrier, 
Airdrie,  per  Thomas  Waddell  :*'  That  Waddell  not 
being  a  procurator  before  the  Court,  could  not  have 
taken  chai^  of  the  action  ;  and  that  various  accounts 
had  been  rendered  to  tbe  defender,  without  his  dis- 
puting his  liability.  On  iSth  June  1828,  the  Sheriff- 
substitute  sustained  the  plea  of  prescriotion,  but  al- 
lowed the  pursuer  to  prove  this  alleffed  debt  by  the 
oath  of  the  defender.  The  pursuer  tnen  lodged  a  re- 
ference to  oath,  and  the  following  deposition  was 
emitted : — 

"  Compeared  the  said  John  Shearer,  defender,  who  being 
solemnljr  sworn,  examined,  and  interrogated,  depones.  That, 
ahout  eight  years  ago,  the  deponent  had  an  action  depending  in 
the  Sheriff  Court  at  Hamilton,  between  him  and  James  Shearer, 
innkeeper  in  Airdrie,  bnt  the  deponent  never  saw  any  of  the 
prooeedinn  in  that  procew :  That  the  deponent,  however,  was 
informed  by  Thomas  Waddell,  messenger  in  Airdrie,  that  the 
aaid  James  Shearer,  who  is  the  deponent's  brother,  had  given  in 
defences  to  the  action;  but  Waddell  did  not  inform  the  deponent 
of  who  was  conducting  the  process  on  his,  the  deponent's  part, 
St  Hamilton,  and  the  deponent  himself  did  not  know  it,  nor  did 
he  know  that  anv  agent  was  necessary  there,  except  Waddell 
himself:  That  the  deponent  knows  that  Waddell  was  a  mes- 
senger in  Airdrie  at  that  time,  and  that  he  has  resided  there  ever 
since  the  deponent  knew  htm :  That  Uie  deponent  did  not  know 
who  acted  as  agent  for  his  brother,  at  Hamilton,  in  the  said  pro- 
cess;  nor  does  he  yet  know  whether  the  Sheriff  gave  the  cause 
in  his,  the  deponent's  fiivoar,  or  against  him :  That  he  recol- 
lects, however,  of  hin  brother  and  he  agreeing  to  refer  the  said 
Cooess  to  the  said  Thomas  Waddell  and  James  Cross,  in  Fas- 
ne ;  but  the  deponent  was  never  in  Hamilton  about  that  re- 
ference, nor  the  process,  until  he  was  summoned  last  winter  by 
tbe  pursuer.  And  being  specially  interrogated,  If  he  did  not, 
soon  after  said  reference  was  entered  into,  accompany  Mr  John 
Morison,  writer  in  Hamilton,  one  of  the  pursuer's  constituents, 
to  the  bouse  of  Mr  William  Hamilton,  writer  in  Hamilton,  to 
get  said  process  which  had  been  so  referred,  or  to  speak  to  him 
on  the  subject?  Depones,  That  he  did  not;  nor  did  he  ever  see 


either  Mr  M*Callum  or  Mr  Moriaoii  tall  within  these  nine 
months  last  past.  Depones,  That  the  said  Tbomsa  Waddell 
rendered  the  deponent  three  different  aocoonts,  connected  with 
the  said  process,  which  the  deponent  looked  at :  That  Waddell 
said  that  he  had  paid  the  amount  of  these  accounts  to  the  writ- 
ers in  Hamilton  whom  he  bad  employed  in  the  said  process,  and 
that  he,  Waddell,  must  have  payment  from  the  deponent :  To 
which  the  deponent  answered,  that  he,  Waddell,  owed  the  de- 
ponent more,  if  their  accounts  were  balanced ;  but  Waddell  an- 
swered, that  that  made  no  odds,  as,  if  he  was  owioc  the  de- 
ponent any  thing,  he  must  sue  him  for  it ;  and  that  if  be  did  not 
pav  him  these  accounts,  he  would  have  to  go  to  jail  himvlf : 
That  this  took  place  at  the  deponent's  own  door  in  Airdrie, 
about  four  yearn  ago ;  and  the  deponent  adds,  of  his  own  accord, 
that  Waddell  sued  the  deponent  for  payment  of  tbe  aaid  ac- 
counts— obtained  a  decree  against  him— charged  him  thereon ; 
and  he,  the  deponent,  paid  the  contents  of  the  decree  to  Wad- 
delL  And  being  interrogated.  If  the  deponent  ever  paid  any 
part  of  said  accounts  directly  to  tbe  writers  above  referred  to, 
who  were  employed  in  Hamilton,  in  eondactiiig  tbe  aaid  proeesa 
on  his  behalf?  Depones,  That  he  never  did.  And  being  in. 
terrogated  by  the  commissioner,  with  the  view  of  exhausting  tbe 
reference.  Whether  the  account  libelled  on  is  resting-owing  by 
him  ?  Depones,  Tbat  it  is  not.  All  which  is  truth  as  tbe 
deponent  shall  answer  to  God :  Depones,  farther,  Tbat  bis  only 
reason  for  swearing  that  be  does  not  owe  tbe  pursuer  the  ac- 
count libelled  on,  is,  that  he  paid  the  same  to  tbe  said  Tbomas 
Waddell,  the  only  person  whom  he  employed.  And  this  is  siao 
truth,  III  supra.** 

On  advising  this  oath,  the  Sheriff  assotlsied  the  de- 
fender, with  expenses.  The  pursuer  suspended  «  charge 
on  thb  decree,  and  also  brought  a  reduction,  which 
was  conjoined  with  the  suspension.  The  parsuer 
pleaded — I.  In  the  circumstances  stated,  Waddell, 
the  messenger,  was  entitled  to  employ  the  pursuer's 
constituents,  and  to  delegate  his  authority  to  them  to 
perform  the  business  charged  for,  more  particularly 
as  Waddell  himself  was  not  qualified  or  entitled  to 
perform  it. — II.  Mr  Waddell  having,  confessedly, 
been  authorised  and  employed  by  the  defender  to  get 
action  raised  in  r^ard  to  the  particular  bosioess  in 
question,  and  having,  while  acting  on  bahalf  of  the  de- 
fender, and  under  authoritv,  employed  the  pursuer's 
constituents,  on  the  defender's  behalf,  and  communi- 
cated to  them  the  name  of  the  principal,  both  the  latter, 
and  Waddell  as  guarantee,  tnereby  became  liable  to 
them,  and  still  remain  liable  to  the  pursuer,  who  is  now 
in  their  right. — 1 1 1.  Where  a  contract  betwixt  a  princi- 

Sal  and  a  third  party  is  so  constituted,  that  the  former  is 
irectly  debtor  of  the  latter,  that  obligation  cannot  ba 
dissolved  by  payment  to  an  agent,  unless  the  third  party 
has  given  authority  to  the  agent  to  receive  payment 
from  the  principal.— IV.  The  original  constitution  of 
the  debt  sued  for,  being  completely  proved  by  the  ad- 
missions in  the  defender's  plosdings,  and  more  dearly 
by  his  deposition,  and  as  the  defender  expressly  sweari 
that  the  debt  was  never  paid  by  him,  or  by  any  other 
person  on  his  behalf,  to  the  pursuer's  oonstitnenta,  to 
whom  alone  it  was  due,  and  by  whom  the  bosinesu 
charged  for  was  performed,  the  defender  is  bound  to 
make  payment  of  the  sum  in  question  to  the  pursuer, 
notwithstandinjf  the  alleged  payment  thereof  to  Wad- 
dell, to  whom  It  was  never  in  any  way  due,  and  who 
had  no  authority  to  uplift  and  disehaive  it.— V.  Aa 
the  original  constitution  of  the  debt  Is  both  admitted 
and  proved,  the  plea  of  prescriptien,  maintained  hy 
the  defender,  is  alto^ther  inapplicable. — VI.  But  the 
decree  of  the  Sheriff,  complain^  of|  is  ^till  farther 
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erroneoos,  inasmacb  as  he  decides  npon  a  part  of  the 
defender's  deposition  which  is  extrinsic  of  the  refer- 
ence, and  as  to  which  no  connter-eridence  has  been 
produced  or  even  offered.  The  defender  pleaded — I. 
Afker  acqaiescing  in  the  judgment  of  tne  Inferior 
Conrt;  which  sustained  the  plea  of  prescription,  and 
after  resorting  to  the  defender's  oath  as  his  only  mode 
of  proof,  it  is  incompetent  for  the  pursuer  to  contest 
the  above  plea. — II.  The  plea  of  prescription  is  dearly 
well  founded. — III.  The  defender's  oath  is  now  the 
ooly  evidence  to  which  any  appeal  can  be  made« — IV. 
Not  only  does  the  defender's  oath  not  prove  either 
the  constitution  or  the  subsistence  of  the  debt  in  ques- 
tion, but  it  disproves  both. — V.  The  averments  which 
the  oath  contains  are  all  intrinsic  But,  besides,  the 
pursuer  is  barred  from  objecting  to  any  of  them,  by 
iiis  previous  reouisitions  as  to  tiie  scope  of  the  oath, 
as  well  as  by  his  conrse  of  interrogation  at  the  time. 
— VI.  In  the  circumstances  of  the  case,  the  defender's 
employment  of  Mr  Waddell  inferred  no  liability  on 
his  part  to  the  pursuer's  constituents. — VII.  Though 
the  defender  had  been  liable,  equally  with  Waddell, 
to  the  pursuer's  constituents,  yet  they  would,  by  their 
long  silence  towards  the  defender,  have  warranted 
him  to  make  payment  to  Waddell,  and  forfeited  all 
claim  against  bim.F— VIII.  On  the  same  hypothesis, 
the  pursuer's  constituents,  by  authorising  Waddell,  as 
their  agent  or  mandatory,  to  receive  payment  of  the 
account,  would  have  rendered  the  payment  which  the 
defender  made  to  him  equivalent  to  payment  to  them- 
selves. 

The  Lord  Ordinary  (Moncreiff),  on  I5th  January 
1833,  pronounced  the  following  interlocutor  and 
note; — 

"  Having  considered  tbe  closed  record,  and  beard  parties*  pro« 
carators  thereon,  and  having  made  avizandum,  and  conniden'd 
tbe  Inferior  Court  process — In  the  reduction,  sustains  the  de- 
fences, aasoilsiet  tbe  defender,  and  decerns ;  and  in  tbe  suspen* 
sioiu  finds  tbe  letters  orderly  proceeded,  and  decerns :  Finds 
expenses  due,  &c.— >iVb/tf. — Tbe  Lord  Ordinary  is  of  opinion — 1. 
That  the  plea  of  prescription  was  well  founded ;  and  that,  at  any 
rate,  the  objection  to  it  could  not  be  revived,  after  the  pursuer 
went  into  tbe  proof,  by  tbe  oath  of  tbe  defender.  He  should 
either  have  advocated  on  the  node  of  proof,  or  allowed  decree 
to  pus,  and  then  suspended.  2.  That  the  subsistence  of  the 
debt  has  not  been  proved  by  the  deposition  of  the  defender.  It 
is  negative  as  to  his  having  directly  employed  tbe  pursuer's  con- 
stituents, and  it  is  affirmative  as  to  bis  having  paid  tbe  debt  to 
the  only  person  whom  be  did  employ,  and  as  to  his  belief,  founded 
on  a  decree  obtained  against  him,  that  that  person  was  then  duly 
antboriscd  to  receive  pajrment.  But  farther,  8.  The  Lord  Or« 
dinary  is  of  opinion,  that  tbe  defender  was  fully  warranted  io 
believing  that  Waddell  was  authorised  to  receive  payment,  and 
that  there  is  ground  to  presume  that  he  was  in  fact  so  authorised. 
And  finally,  even  taking  it  to  be  otherwise,  he  is  dearlv  of  opi- 
nion, that,  seeing  that,  according  to  the  deposition  and  the  re- 
cord of  tbe  process,  the  pnrsuer^s  action  was  not  raised  tin 
October  1627,  six  years  after  tbe  business  account  terminated, 
and  tbe  payment  made  to  Waddell,  as  sworn  to,  had  been  made 
about  three  years  before,  the  pursuer  and  bis  constituents  did,  by 
their  delay  io  making  their  claim,  fully  warrant  the  defender  to 
believe  that  they  looked  to  Waddell  only,  and  that  be  was  in 
ssfety  to  pay  to  bioi— See  Ball,  I.  498,  and  the  English  case  of 
Kymer  Sawereroop»  there  referred  ta" 

The  pursuer  reclaimed,  hut  the  Court  adhered. 

Defender's  Authorities.— McDonald  o.  Burden,  29d  January 
1829;  Shaw,  Vol.  VII.  p.  806.  Er»k.  B.  III.  tit.  7,  sec.  17. 
Sommervell,  IGth  December  1675 ;  Mor.  1 1,067.   Ersk.  B*  iV. 


tit  2,  sec.  &  Act  I570»  cap.  83.  Ersk.  B.  IIL  tit  7,  sec.  la 
Bell,  5tb  Ed.  Vol  I.  p.  492,  and  Cases  cited. 

First  Division. — Lord  Ordinary,  MoncreiflT. — AcL  Jameson  \ 

Wotberspoon  &  Mack,  W.S.,  Agents AU,  A.  Gillies;  F, 

Hamilton,  W.S.,  Agent— Mr  Bell,  Clerk.— [6.  D.] 

l^h  May  18SS. 

No.  289. — Jbam  Rankinb  and  Her  Son*,  Pursuers^ 

V.  A.  B.,  Defender. 

Parent  and  Child— Bastard-- Aliment — Custody— Jotmd,  Ihal  a 
mother  had  no  right  to  the  cuttody  of  her  natural  ton,  who  had 
attained  the  age  ofHxteen  yeart;  and  at  the  father  offered  to  take 
charge  of  him,  action  for  aliment  tupeneded. 

On  7th  Fehruary  1817,  Jean  Rankine  was  delivered 
of  a  male  child,  of  which  the  defender  admitted  him- 
self to  be  the  father,  and  entered  into  an  agreement 
to  pay  her  £5  per  annum  (afterwards  increased  to  £8 
per  annum)  of  aliment,  till  the  child  should  attain  the 
age  of  twelve  years.  The  same  rate  of  aliment  con- 
tinued to  he  paid  after  the  twelve  veam  had  expired, 
iut  latterly,  the  defender  gave  notice  that  he  would 
e  no  longer  liahle  for  aliment,  unless  the  boy  was  de- 
livered up  to  him.  An  action  was  thereupon  brought 
by  the  mother  and  her  son,  setting  forth,  That  the 
boy  had  been  afflicted  with  rupture,  sore  eyes,  &c,  so 
that  his  maintenance  had  been  unusually  expensive, 
and  he  had  been  unable  to  work,  and  conduoing  for 
an  aliment  of  £12,  instead  of  £8  per  annum,  from  the 
time  that  he  had  attained  the  age  of  twelve  years,  and 
in  time  coming,  'i'he  defender  denied  that  the  boy 
had  been  sickly  or  unable  to  work,  and  produced  a 
medical  report,  that  he  had  no  appearance  of  having 
had  the  diseases  alleged ;  and  as  the  defender  was  wif 
ling  to  take  charge  of,  and  provide  for  the  boy,  be 
contended  that  he  could  be  no  longer  held  liable  for 
aliment. 
The  Court 

"  Find,  that  tbe  mother  of  J.  P.,  the  pursaer,  has  now  no  right 
to  the  custody  of  the  pursuer;  and,  in  respect  tbe  defender  oflert 
to  take  charge  of  the  said  pursuer,  they,  in  the  meantime^  super- 
sede farther  advising." 

First  Division. ~^c/.  Shaw;  Tod  &  Andersoo,  W.S., 
Agents.^^^.  Deaa  of  Faculty  (  Hope),  and  Whigbam ;  Hl^liam 
Martin,  S.S.C  Agent— Sir  R.  Dundaa,  Clerk [G.  J).\ 

16/ A  May  l&SS. 

No.  290. — William  Murbat,  Petkimer^  v.  Poor 
Alexander  Bkll»  Respondent. 

Diligence — Arrestment— Salary — Fees—/.  The  talary  of  the 
Keclor  of  an  Academy  held  arreatable:  6w,  //.  The  feet  payable 
to  him.  by  the  trustees  of  the  founder  of  certain  burtariee,  for 
educating  the  bunare,  held  not  arrestable. 

The  respondent  obtained  decree  of  divorce  against 
his  wife,  on  the  ground  of  adultery  with  the  peti- 
tioner. He  also  raised  an  action,  concluding  for  £2000 
of  damages  against  the  petitioner  for  seduction.  On 
the  dependence  of  this  action,  the  respondent  used 
arrestments  of  stock  belonging  to  the  petitioner,  as  a 
partner  of  the  Arbroath  Gas  Light  Company,  the 
Dundee  Joint  Stock  Company,  the  Scottish  Union 
Insurance  Company,  and  the  Dundee  Gas  Light  Com* 
pany.  The  petitioner  obtained  an  order,  under  letters 
of  loosing  arrestment,  for  loosing  these  arrestments 
on  caution,  to  the  extent  of  the  estimated  value  of 
the  stock,  via.  £413|  10s.    The  respondent  also  ar* 
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rested  a  salary  of  £80  per  annum^  payable  to  tbe 

f petitioner  as  rector  of  an  academy  in  Dandee,  and 
ikewise  certain  fees  whtcli  the  petitioner  receives 
from  the  trustees  of  the  late  Mr  Webster,  for  teach- 
ing thirty  hoys  as  bursars  at  the  academy.  The  peti- 
tioner applied  to  have  the  whole  of  the  above  arrest- 
ments recalled,  and  maintained,  that  it  was  iacomue- 
tent  to  arrest  his  salary  as  rector,  or  the  fees  payable 
to  him  for  the  hnr^ars,  and  therefore,  that  these  ar- 
restments should  be  recalled,  withoat  caation.  The 
origin  of  the  bursars'  fees  was  a  bequest  by  Mr  Web- 
ster, in  which  he  directed  his  trustees 

*<  to  apply  and  dispose  of  the  interest,  dividends,  or  aanoal  pro- 
ceeds oft  lie  said  sum  of  ^6000,  or  80  much  thereof  as  shall  be 
necessary  for  the  Hcvenil  purposes  following ;  that  is  to  say,  for 
the  purpose  of  estublisbing  and  perpetuating  an  academy  in  the 
town  of  Dundee,  aforesaid,  fortne  teaching  thirty  boys,  between 
the  ages  of  twelve  years  and  of  sixteen  years,  born  in  lawful  wed* 
leek,  in  the  town  of  Dundee ;  and  upon  trust  out  of  the  same, 
interests,  dividends,  or  annual  proceeds,  to  par,  or  cause  to  be 
paid,  to  the  ina»ter  or  masters  of  the  said  academy  (to  be  nomi- 
nated as  herein  after  mentioned)  who  shall  teach  and  instruct 
such  thirty  boys  for  the  time  being,  in  such  several  branches  of 
learning  as,  and  in  manner  foresaid,  at  and  after  tbe  rate  of  £4 
Sterling  per  annum  for  each  and  every  of  tbe  said  boys  who  ihall 
be  brooght  up  and  taught  or  instructed  in  tbe  said  academy." 

The  Court  held,  tliat  the  petitioner's  salary,  as 
rector  of  the  academy,  was  arrestable,  but  that  the 
fees  payable  to  him  for  the  bursars  were  not  so,  and 
they  prononnced  the  following  interlocator : — 

**  Recal  the  arrestments  used  in  the  hands  of  the  directors, 
treasurer,  or  otlier  officers  of  Che  Arbroath  Gas  Light  Company, 
Dundee  Joint  Stock  Company,  and  of  the  Dundee  Gas  Light 
Company,  to  the  extent  of  the  caution  respectively  fouud  there- 
for, under  tbe  letters  of  loosing  of  the  arrestment,  mentioned  in 
the  petition ;  and  also  recal  the  arrestments  used  in  the  hands 
of  the  trustees,  or  other  administrators  of  the  will  of  the  said 
James  Webster :  But  in  respect  to  the  arrestments  used  in  tbe 
hands  of  the  directors,  treasurer,  or  other  officers  of  the  Dundee 
Academy,  recal  the  same  upon  caution,  and  decern  ;  and,  quoad 
ultra,  refuse  the  petition.** 

Respondent's  Attthoritiet.— Laidhiw  v.  Wylde,  9th  January 
1801.     Miller,  1 1th  July  1826. 

First  Division; — Aef»  Graham  Bell ;  Alexander  MilUr,  Agent 
— Ali,  Mylne;  James  Marshall,  S.S.C,  Agent. — Sir  R.  Dun- 
das,  Clerk.— l^;.  n.] 

Wh  May  1833. 
No.  291. — St.  Patrick  Assurance  Company. 

Process — Reclaiming  Note— Record— Competency — A  reclaim" 
ing  note  sent  to  tlie  roll,  rexeruing  objections  to  the  completeness 
of  the  record  appeTirledf—and  parties  allowed,  in  the  meantime, 
to  print  what  they  saw  Jit, 

When  this  reclaiming  note,  by  the  St  Patrick  As- 
surance Company,  was  moved,  fur  the  purpose  of  its 
heing  sent  to  the  roll,  it  was  objected  by  tne  respon- 
dent, that  although  the  condescendence  and  answers 
had  been  printed  and  appended,  the  defences,  which 
truly  formed  pait  of  the  record,  had  not,  and  therefore, 
that  the  note  could  not  ^o  to  the  roll,  more  especially 
as  the  reclaimers  prayed  the  Court  to  sustain  the  de- 
fences. The  reclaimers  answered  that  the  condescen- 
dence and  answers  were  truly  a  separate  record  with 
certain  parties  only  in  the  case. 

The  J.ord  Juxticc- Clerk  thought  the  objection  not  so  clear  as 
to  justify  the  (Jourt  in  at  once  thro>vingthc  note  over  the  table. 
It  should  go  to  the  roll,  reserving  all  objections  to  its  competency, 
from  the  deficiency  of  the  record.     Jt  tbe  respondent  thought 


the  defences  of  conse^enee  to  the  cause,  he  should  print  then, 
whether  they  formed  part  of  the  record  or  not. 

The  Court  sent  the  case  to  the  roll,  reserving  all 
objections  to  the  note,  from  the  incompleteness  of  the 
record,  and  allowed  the  parties  to  print. 

Second  Division— iid.   D.  M^NeilL — AU.  Skene.— 
Agents.— Mr  Clerk.— [  T.  C.  ] 

\Qth  May  18SS. 

No.  202. — Georgb  Anderson,  Pursuer ^  v.  John 

Fleming,  Defender, 

Title  to  Pursue — Revocation — Reduction— Deathbed— Heir- 
at-Law — A  party  having  executed  Jirst  one  settUmetU  and  then 
another,  superseding  and  revoking  it, — hating  added  a  codicU 
to  the  latter;  and  haoing  thereafter  t^a  alleged  on  deathbed  J, 
exeeitUd  a  third  tettlenunt,  almost  in  the  same  terms  as  the  tvo 
former,  but  revoking  ail  previous  settlementSf^-aU  the  settlemenit 
having  been  in  favour  ijf  the  same  party,  to  the  exclusion  of  the 
heir-at'law ; — and  the  heir-at'law  having  brought  a  reduction  of 
the  last  settlement,  on  the  head  of  deathbed,  in  order  thai  he 
might  get  quit,  by  the  revocation  contained  in  it,  of  the  two  former 
liege  pouttie  deeds  to  his  pr^udice — Held,  that  the  revocation 
in  ike  deathbed  deed  effectuaUy  cancelled  the  former  deeds,  as 
barring  his  title  to  pursue  its  redaction. 

The  deceased  John  Andermm  bad  no  familv.  His 
nearest  relations  were  the  children  of  his  brotner,  and 
of  his  sister.  The  pursaer  was  his  brother's  son,  and 
aa  such,  his  heir-at-law.  The  defender  was  his  sister's 
son.  In  1822,  the  deceased  executed,  in  fitTOur  of  the 
defender,  a  settlement  of  his  heritage,  with  a  codicil  of 
24th  July  1824.  But  this  was  superseded  by  a  netr 
settlement,  executed  in  liege  pauiliCf  19th  Janaary 
1826,  revoking  all  former  settlements,  by  which  ths 
deceased  gave  his  whole  heritage  and  dioveables  to 
the  defender,  and  the  heirs  of  his  body^ — whom  fail- 
ing, to  the  pursuer, — whom  failing,  to  his  other  ne* 
phe  ws,  &c.  Sec,  (under  burden  of  certain  provisions  and 
legacies,  and,  inter  alia,  of  £20  to  the  Bible  Societ  v.) 
with  reservation  of  the  gcanter's  liferent,  and  of  his 
power,  etiam  in  artictdo  mortis,  to  alter,  innovate,  re- 
new, or  cancel.  To  this  settlement  tbe  deceased  also 
added,  in  liege poitslie,  a  codiai,  ISth  May  1826,  making 
certain  slight  alterations  on  the  provisions  and  legacies. 
On  the  25th  of  May  1826,  whether  from  some  appre- 
hensions regardins*  the  validity  of  the  deed,  as  altered 
by  the  codicil,  under  the  Stamp  laws,  or  from  some 
other  cause,  the  deceased  executed  (as  the  pursuer 
alleged,  on  deathbed,)  a  fresh  settlement,  in  similar 
terms  (with  the  exception  of  the  omission  of  tlie 
legacy  to  the  Bible  Society,  and  another),  and  coo« 
taining  a  legacy  to  the  pursuer  himself.  By  this  deed 
also,  he  revoked  **  all  former  deeds  of  settlement  made 
and  granted  by  me.''  The  grantor  died  on  the  16th  of 
July  thereafter.  And  on  tne  strength  of  this  clause 
of  revocation,  the  pursuer,  as  heir-at-law,  (postponed 
to  the  defendier  in  the  settlement,)  brought  a  reduc- 
tion  of  the  deed,  2Sth  May  1826,  as  granted  on  death- 
bed, with  the^iew  of  cutting  down,  by  its  reduction, 
the  prior  deeds  to  his  prejudice,  which  it  revoked. 
Besides  pleading  in  defence,  upon  the  merits,  that  tbe 
deed  was  not  executed  on  deathbed,  the  d^ender  ob- 
jected, in  limine^  to  the  pursuer's  tttlet  >*  excluded  by 
the  prior  settlement,  which  stood  unreduced,  and  could 
not,  in  regard  to, him,  be  reffarded  as  affected  bv  the 
revocation  contained  in  the  deed  which  he  sought  to 
reduce,  and  which  was  truly  just  a  repetition  of  tbe 
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former  liege  pmuiie  deed,  l^ie  purtoer  pleaded,  inter 
alitty  That  his  interest  wm  not  cat  off  by  any  prenoug 
settlement,  as  all  former  ^keds  of  settlement  were  ab* 
solotely  reroked  hj  the  deathbed  deed.  The  defen- 
der pleaded,  inter  aliot  That  the  plirsner  had  no  in* 
terest  to  reduce  the  deed  libelled  en,  inasmaeh  as, 
were  it  reduced,  the  previone  deed  of  settlement  and 
relatire  codicil  (19th  Janoary  and  13th  May  1826,) 
would  effectually  exclude  his  right  as  lieir-atoiaw. 

"  The  Lord  Ordinary  (12th  May  1832,)  having:  considered 
the  closed  record,  and  writs  produced,  and  heard  parties*  pro- 
curalors  thereon, — Appoints  the  parties  to  pre|)are  and  lodge 
eases  on  the  question,  Whether,  in  the  eirctinifltances  of  this  case, 
tkedeedof  lOth  January  1820,  and  the  codicil  of  Idtb  May 
1826,  are  to  be  considered  as  so  effectually  revoked  by  the  clause 
of  revocation  in  the  deed  of  25th  May  1826,  as  to  entitle  the 
parsuer,  as  the  heir-at-law,  to  reduce  the  said  deed  of  25th  Muy 
18*26,  as  an  independent  settlement,  to  his  prejudice,  exectited 
on  deathbed  ?  The  cases  to  he  lodged  within  twenty-one  day;;, 
and  to  be  seen  and  interchanged,  and  relodged  within  twenty-one 
days  thereafter,  in  order  that  the  cause  iMy  be  reported  to  the 
(Joart. — Note — On  considering  the  notes  of  the  argumcjit  at  the 
Bar,  and  examining  the  authorities  referred  to,  and  after  carufully 
comparing  the  two  deeds  of  settlement,  the  Lord  Ordinary  thinks 
that  the  css^e  comes  so  very  near  to  the  pure  case  of  two  deeds 
emctly  the  same  in  substance,  on  which  Lord  Eldon,  in  the  case 
of  Mcnr  v.  Mudie,  reserved  his  opinion,  that  the  qaesdon  raised 
by  it,  if  it  is  to  be  decided  on  this  point,  is  far  too  important  to 
be  sent  in  any  form  to  the  Court  without  cases.  He  therefore 
finds  it  necessary  to  make  the  above  order.  For  himself,  he 
finds  great  difficulty  in  making  the  distinction.  Tn  the  cases  of 
Wbitefords,  Batley,  2d  Febniary  1815,  and  Moir,  the  parties 
favoured  were  the  seme  in  both  deeds ;  and  the  variations  made 
were  only  for  more  eilfectually  carrying  the  same  ohjccts  into 
effect.  If  it  were  to  be  held,  that  such  a  question  may  be  de- 
cided on  a  view  of  the  probable  intention  of  the  testator,  that  the 
first  deed  should  only  stand  revoked  in  case  the  second  should 
take  effect,  the  Lord  Ordinary  fears,  that  every  one  of  the  cases 
hitherto  decided,  including  Coutts,  must  be  thought  to  have  been 
determined  contrary  to  such  intention.  In  the  present  case,  the 
new  deed  is  said  to  have  been  executed,  on  account  of  an  appre- 
hended l^al  objection  to  the  validity  of  the  first — which, 
whether  well-founded  or  not,  may  suflliciently  establish  the  pur- 
pose  of  entirely  superseding  it,  and  relying  on  the  last  deed. 
The  question,  notwithstanding,  is  very  delicate  and  difficult.  If 
the  averment  of  going  unsupported  to  market  can  be  easily  prov- 
ed, it  could  perhaps  be  tried  first ;  and  it  is  alM>  to  be  observed, 
chat  the  fact  of  the  deceased  having  been  ill  of  the  disease  of 
which  be  died,  is  denied  on  the  record.  But  the  difficulty  of 
going  into  these  matters  is,  that  the  question  of  law  resolves 
into  an  objection  to  the  title  to  insist  in  the  action.  It  could 
only  be  gone  into  of  consent,  and  reserving  the  objection.  The 
Lord  Ordinary  understands  the  ground  of  reduction  on  iuca- 
parity  to  have  been  passed  from  at  the  Bar." 

*'  \5ih  January  I8dd.— The  Lord  Ordinary  having  consider- 
ed the  revised  cases  for  the  parties,  makes  great  avizandum  with 
the  cause  to  the  Court;  and  appoints  copies  of  the  said  caries, 
with  the  record,  to  be  put  into  the  boxes  of  the  Lords  of  the 
Second  Division,  and  that  qi*am  /rrimvm. — Note* — The  Lord 
Ordinary  thinks  it  unnecessary  to  make  any  addition  to  the  state- 
ment in  the  former  note.  The  case  is  very  ably  argued  ;  and 
certainly  the  question  is  attended  with  doubt  and  difficulty.  He 
therefore  leaves  it  to  the  consideration  of  t]^e  Court,  without 
farther  observation." 

At  advising  thefie  cases, 

The  Lord  Jmtiee-Clerk  held  it  to  be  fixed  law,  that  the  doc- 
trine  of  approbate  and  reprobate  vras  not  applicable  to  a  person 
challenging  a  deed  in  the  situation  of  the  present  pursuer,  and 
that  be  was  entitled  to  avail  himself  of  any  deed  of  revocation. 
Ill  the  cases  of  Bathgate  and  of  Moir  r.  Mudie  (although  there 
was  a  slight  difTcrrnce  in  the  latter  case),  the  same  principle 
had  been  observed,— *uamely,  that  the  Cowl  could  not  allow 


itseif  to  be  at  all  influenced  by  the  ^ipposed  intehiion  of  the 
revocator.  Such  views  would  lead  to  interminable  disciistiion. 
And  there  was  no  authority  against  the  weight  of  these  decinioiM. 
As  to  the  reserved  opinion  of  Lord  £ldoii,  all  that  could  be 
said  was,  that  Lord  Eidon  was  invariably  in  the  habit  of  decid- 
iiig  no  point  not  necessary  to  the  decision  of  the  case  btrt'ore 
him.  But  he  could  not  be  held  to  have  thrown  out  any  doubr. 
Fifty  cases  might  be  pointed  out,  in  which  the  Lord  Chiiiicellor 
reserved  his  opinion  in  the  same  way.  This  revocation,  being 
quite  explicit,  must  here  have  e^ot.   - 

Lord  CrinnUiig  observed,  that  Lord  Eldon's  doctrine  was,  thai 
the  intention  of  the  party  should  be  looked  to,  where  it  hud 
been  legally  carried  into  efTect—biit  not  unless.  This  last  deed 
was  admitted  tu  have  been  within  sixty  days  of  the  decease.  And 
it  contained  some  trifling  alterations,  such  as  that  regarding  the 
legacy  to  the  Bible  Society, 

Lord  Mcfiftowbtink  observed,  that  in  the  case  of  Coutts  and 
Crawford,  two  points  bad  been  Fettled,—  Ist,  That  adveited  to 
by  the  ]>ord  Justice- Clerk  ;  and,  2tl,  That  all  questions  of  this 
kind  were  to  bo  truly-  regarded  as  questions  of  conveyancing, 
and  relating  not  to  the  intention,  but  to  the  effect  given  to  it. 
Tiicn,  in  the  ease  of  Whitelaw,  the  (MS.)  opinion  of  Lord 
President  Blair  wa3  moht  elaborate.  One  point  was,  whether 
a  deed  in  tic^i:  poustic  had  been  validly  revoked  by  n  deed  in 
Itcto  not  properly  tested.  Before  that  period.  Lord  Pre>ideiit 
Campbell  had  given  an  opinion,  that  it  might  be  revoked  by  any 
writing,  however  ii-regular.  But  Lord  Fre8i<h*nt  Blnir  therein 
showed  how  ill  foumled  and  dangerous  that  opinion  was,  although 
the  deed  might  be  validly  discharged  via  faclu  On  a  second 
point,  however,  viz.  in  the  case  where  the  deed  executed  in  l^cto 
waii  ill  fiivour  of  the  same  person  as  that  executed  in  Ue^e  pnus^ 
tie,  Ixjrd  President  Blair  laid  down  a  doctrine  exactly  opposite, 
and  opposed  to  that  in  the  case  of  Coutts  and  Crawford  (in 
which  case  he  observed,  that  the  two  deeds  were  in  tat'our  of 
different  parties),  and  he  auintained,  that  although  the  revoi'a-* 
tion  was  in  itself  complete,  yet  it  was  to  be  quali^ed,  to  the  of- 
feet  of  admicting  the  heir,  if  favoured  in  the  former  deed.  This 
dictum,  coupled  with  Lord  Eldon's  reservation,  hud  Ciiused  him 
to  consider  the  matter  anxiously.  But  he  had  not  been  able  to 
see  any  foundation  for  the  distinction  attempted  to  be  drawn. 
The  Court  had  just  to  consider,  whether  the  conveyancing  was 
effectual.  And  on  the  whole,  he  could  see  no  ground  for  coui- 
pluining  o(  hardship  in  this  case.  By  executing  a  deed  i'a  liege 
j7oi«fitf,.  excluding  the  heir-at-law,  a  party  might  get  the  better 
of  the  salutary  provisions  made  by  the  law  of  deathbed.  But 
if  the  attempt  to  do  so  (ailed,  there  was  no  great  reason  for 
complaint. 

Lord  Glenlee  could  see  no  great  difficulty  in  the  case.  There 
was  no  material  difference  between  this  case  and  that  of  Mudie, 
although  there  were  slight  variations.  There  were  several  judg- 
ments of  this  Court,  and  one  of  the  House  of  Lords,  on  the 
point.  There  was  no  lielp  for  its  being  so  decided.  And  it  was 
not  the  proper  state  of  the  quesrion,  to  say  that  the  party  did 
not  really  intend  to  revoke,— but  rather,  that,  had  he  foreseen  the 
consequences,  he  would  not  have  entertained  the  intention  to  re« 
vokc. 

The  Court 

"  Find,  that  the  deed  of  19th  January  1826,  and  the  codicil  of 
Idtli  May  1826,  are  effecttially  revoked  by  the  clause  of  reser- 
vation in  the  deed  of  25th  May  1826,  and  do  not  form  any  bar 
to  the  present  action  of  reduction  ex  capiie  tecli .-  Kind  the  pur- 
suer entitled  to  the  expense  of  discussing  this  question  ;  appoint 
aii  aceoont  thereof  to  be  grren  in,  and  remit  the  same  when 
lodged,  to  the  auditor  to  tax,  and  report  Co  the  Lord  Ordinary 
tliereonj  and  remit  to  the  Lord  Ordinary  to  decern  for  these 
expenses,  and  to  proceed  farther  in  the  cause  as  to  him  may 
seem  just." 

Authorities  for  Pursuer. — Stair,  1.  3.  26,  .37.  Courts  v. 
Crawford,  14th  March  1806;  and  Lord  EWon's  Speech,  Biigh*9 
App.  11.  655.  Cnningham  v.  Whifefords,  lOrh  June  1748. 
Barley  r.  Small,  2d  Fehrtiary  1815.  Moir  ».  Mudie,  Conrt  of 
Session,  2d  March  1820;  House  of  Lords,  1st  March  IB24  ; 
Sb.  App.  II. 

Authorities  for  Defender.-^Regiam  Majestatem,   II.  18.  9. 
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Stair,  IIL  4.  27  ;  IV.  SO.  88.  MMlcenxie,  IV.  a  ndJU.  t 
Enk.  IIL  8.  05,  &c.  Speeches  in  Donsldfons  v.  Maekenstet 
2Dth  Juljr  1776;  Coart  of  Session,  Sh.  App.  II.  17,  Note. 
Kerr,9th  December  1676;  Mor.  9248.  Inring,  80th  Norerober 
1788;  Mor.  8180.  Elch.  Deathbed,  No.  10.  Crawford,  16ch 
June  1749;  Falc  Sappl.  to  Diet.  «.  Destbbed.  L4ing  o. 
Whttelaw,  16th  Noveniber  1800;  Sb.  App.  IL  p.  18;  Foot 
Note.  Mure,  1st  June  1818»  Court  of  Session ;  and  Otb  June 
1818,  House  of  Lords. 

Second  DiTision.— Lord  Ordinary,  MoncreiiT. — Act,  Jame- 
son, Monro. — Alt,  Dean  of  Faculty  (Hope),  Cowan. — James 
Bumess,  S.S.C.,  and  William  Patrick,  W.S.,  AgenU.— Mr 
Ferguson,  Clerk.«-[7.  C] 

nth  May  18SS. 

Mo.  298.—- Henrt  Reid  &  Othisrs,  Pursuers^  v. 
Mrs  CATiL%iUNfi  Moir  or  Lawrib  &  Others^ 
Defeneiers, 

Process — Summons — Title  to  Pursue— Amendment — dreum' 
itancet  in  which  certain  partners  of  a  Joint  Stock  Company 
being  authoriud  by  minvteM  of  the  Company  to  jmrtue  an  ac- 
iion,  but  the  oanciudom  of  the  lummom  not  being  in  tlrict  eon* 
formUy  with  the  minutet — amendment  of  the  iummons  attowed, 
on  payment  of  certain  expen$es. 

The  ponaen  raised  an  action  against  the  defenders, 
narrating,  That  a  partnership,  or  joint  adventure,  was 
entered  into  in  the  year  1815,  consisting  of  the  pur- 
suers, the  late  Mr  Moir,  and  a  great  number  of  other 
individuals :   That,  by  the  contract  of  copartnery,  the 

Sartners  were  to  be  equally  and  rateably  liable  in  pra- 
ts and  losses :  That  by  a  state  of  the  affairs,  made 
np  at  1st  November  1826,  a  loss  had  been  sustained 
b?  the  concern  to  the  amount  of  £S4I3,  0.  8.:  That 
although  the  pursuers,  and  some  of  the  other  partners, 
had  paid  sums  for  the  above  concern,  the  other  share* 
holders  had  not  contributed  their  shares  of  loss : 

*'  That,  at  certain  meetings  of  the  partners  of  said  joint  ad- 
venture, called  bf  circulars,  held  in  Qhisgow  upon  the  26th  day 
of  April,  the  7th  day  of  June,  and  the  1st  day  of  November  in 
the  year  1826,  the  pursuers  were,  along  with  the  said  William 
M* Queen  and  Duncan  M<  Arthur,  appointed  a  committee  for 
recovering  payment  from  the  said  sfattreholden  of  the  propor. 
tions  of  the  said  loss  for  which  they  were  respectively  liable, 
and,  if  necessary,  to  rai«e  actions  for  enforcing  the  same ;  since 
which  time  the  said  William  M' Queen  has  died,  and  Duncan 
M' Arthur  has  become  insolvent,  and  his  estates  have  been  se- 
questrated.** 

The  summons  concluded,  that  the  defenders,  as  the 
alleged  representatives  of  Mr  Moir,  one  of  the  part^ 
should  be  decerned  and  ordained 


**  to  make  payment  to  the  pursuers  of  a  rateable  and  porpor- 
tional  part  of  the  foresaid  sum  of  ^£8416,  0.  a  StSrling,  of  loss 
Mtttained  in  the  transactions  carried  on  as  aforesaid,  by  said 
joint  adTenture;  or  of  such  other  sum,  more  or  less,  as  it 
sbaO  be  found,  in  the  course  of  this  process*  the  said  loss 
amounts  to,  corresponding  to  the  share  in  which  the  said  James 
Moir  was  interested  in  the  said  joint  adventure.** 

In  defence  against  this  action,  the  defender  pleaded, 
inter  alia^ — I.  That,  by  the  contract  of  copartnery, 
the  power  of  suing  actions  was  vested  in  the  treasurer, 
to  whom  the  calls  were  payable,  and  it  was  therefore 
incompetent  to  appoint  a  committee  to  sue. — IL  That 
such  appointment,  though  competent,  could  only  be 
made  by  a  majority^  of  the  whole  proprietors,  at  a 
proper  general  meeting,  called  for  tne  purpose ;  but 
the  alleged  appointment  had  been  made  ny  not  more 
than  one-fourth  of  the  proprietors. — III.  That  as 
the  committee  consisted  of  five,  the  whole  five  ought 


to  have  been  pursuers  ;  and  if  two  of  them  had 
failed}  their  place  ought  to  have  been  supplied. — IV. 
That  at  all  events,  the  action  was  manifestly  wrong 
laid,  with  reference  to  the  terms  of  the  minutes  on 
which  it  bore  to  be  founded.  As  the  pursuers  de- 
rived all  their  powers  from  the  minutes  libelled  on,  they 
were  bound  strictly  to  have  observed  the  instructions 
there  given  to  them,  and  could  only  demand  from  the 
defenders  what  those  minutes  authorised  them  to  ask. 
The  statement  and  conclusions  in  the  libel  ought  to 
have  been  in  strict  conformity  with  these  mindtes, 
the  very  terms  of  which  ought  to  have  been  specially 
set  fortn  in  the  summons.  But  the  conclusions  of  the 
summons  were  altogether  different  from  the  instruc- 
tions and  resolutions  of  the  meetings.  These  meetings 
merely  authorised  a  particular  call  of  ten  per  cent,  to 
be  made  on  the  partners,  in  proportion  to  tneir  shares, 
and  payable  in  a  special  manner,  so  as  to  pay  op  the 
outstanding  debts.  This  alone  was  what  the  pursuers 
were  directed  to  sue  for.  In  place  of  raising  an  action 
for  the  call  of  ten  per  cent,  authorised  to  be  levied, 
they  now  concluded  against  the  defenders  for  an  unde- 
fined proportion  of  an  alleged  loss  of  £3413,  not  refer- 
red to  in  the  minutes ;  without  mentioning  in  the  libel, 
either  the  call,  the  amount  thereof,  or  the  mode  in 
which  it  was  to  be  levied. 

On  considering  the  summons  and  defences,  the 
Lord  Ordinary  (Fiillerton)  ordered  minutes  of  de- 
bate, with  which,  on  9th  March  ISSS,  his  Lordship 
made  avisaiidum  to  the  Court,  with  the  following 

"  Note,-^Some  diificulty  arises  here  from  the  terras  of  the 
summons,  considered  with  reference  to  the  character  in  which 
it  seems  to  be  insisted  in  by  the  pursuers.  They  are.  in  the  out- 
set, described  merely  as  partners  of  the  joint  adventure,  and  as 
having  paid,  or  being  willing  to  pay  their  share  of  the  loss. 
And  afterwards  it  is  set  forth,  that  the  pursuers  are  a  majority 
of  a  committee,  appointed  at  certain  meetings,  *  to  recover  pay- 
roent  from  the  shareholders  of  their  proportions  of  the  said  loss.' 
and  to  '  raise  actions  fur  enforcing  the  same.'  Now,  in  regard 
to  the  powers  of  a  committee,  the  Lord  Ordinary  is  not  disposed 
to  adopt  the  argument  of  the  defenders.  He  does  not  think 
that  a  body  of  partners,  by  nominating  in  the  contract  the  trea. 
surer,  or  any  other  office-bearer,  as  the  person  at  whose  instance 
action  is  to  be  raised,  therefcgr  irrevocably  abandon  the  right  at 
common  law  to  appoint  at  a  general  meeting,  if  they  think  pro- 
per, a  committee  of  their  own  number  to  pursue,  instead  of  the 
treasurer  or  other  office-bearer.  No  doubt  the  powers  of  that 
coosmittee  must  be  established,  and  as  the  defender  aeema  to  de* 
ny  that  the  meetings  referred  to  were  general  meedngs,  or  were 
regularlv  called,  it  might  be  necessary,  in  order  to  ascertain  the 
disputed  matters  of  fact,  to  reserve  this  objection  to  the  title. 
But  it  does  not  appear  to  the  Lord  Ordinary  that  this  would  en. 
tirely  remove  the  difficulty  under  the  present  summons.  If  the 
pursuers  insist,  as  a  committee  appointed  by  meetings,  they  can 
insist  only  in  terms  of  the  directions  given  at  those  meetings. 
But  the  present  summons  does  not  expressly  state,  nor  found 
upon  these  directions,  which,  upon  looking  at  the  minutes  of  the 
meetings  referred  to,  will  be  found  to  be  of  a  special  nature,  while 
the  conclusions  of  the  present  summons  are  quite  general,  for  a 
proportional  share  of  the  alleged  loss.  Now,  the  Lord  Oidinary 
does  not  say  that  these  conclusions  may  not  be  competently 
insisted  in  under  the  directions  contained  in  the  minutes  of  the 
meetings  founded  on,  but  he  rather  thinks,  that,  in  order  to  name 
this  question  properiy,  the  pursuers  ought  to  have  atatcd  more 
diatinctly  the  powers  conferred  on  them  at  these  meetings,  and 
how  these  powers  warranted  the  conclusions  now  insisted  in. 
It  rather  sppears  to  him  that,  in  this  particular,  the  snmmona 
would  require  to  be  amended,  but  as,  at  this  period  of  the  Session, 
he  has  not  an  opportunity  of  hearing  parties  further,  he 
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thought  it  the  inott  convenient  eoiine  to  report  the  cue  to  the 

Court.- 

The  Coorl 

**  Remit  to  the  Lord  Ordimnr  to  allow  the  pnnaera  to  amend 
tbetr  rammons,  on  payment  of  such  expenaea  ai  the  defenders 
tere  incarred  to  disciiiMing  thia 


First  DiTision— Lord  Ordinary,  Fullerton. — Act,  Monteith ; 

T.&T.  Darting,  W.S.,  Agents jHl   Graham  Bell;  Seott, 

R7aifr&  Seott»  Agenta._Mr  Bdl,  Clerk.— L  6*  ^0 

I7ih  May  18SS. 

No.  294.— Pbtbr  Dbuchars,   Suspender^  v,  James 
Pbtrr  Shaw,  Respondent. 

Stie— Warrandice^  Horse — Thf  aeHerofa  hone  having  ttaieii 
to  the  ftM«NT,  thai  the  horse  mmu  free  from /a  wit,  or  that  he  would 
not  put  a  faulty  hone  in  hit  handts  and  the  horte  having  turned 
out  to  be  a  crib^iter  and  a  wind-tucker — Jleld^  that  the  aefter 
wu  bound  to  repay  the  price,  although  he  had  told  the  buyer's 
ffieeey  (who  had  no  authority  to  purchase  the  hone, J  previoue 
to  the  tale  to  his  matierp  that  the  horte  took  a  nip  ^  the  stall  at 
a  time. 

The  retpondent,  on  I5th  March  1880,  brooght  mn 
action  against  the  snspender,  before  the  Sheriff  of 
Perthshire,  for  repetition  of  £33,  paid  to  him  as  the 
price  of  a  horse,  which  had  been  sold  hj  the  soapen- 
der  to  the  respondent  on  12th  March  1830,  and  up- 
held to  be  soand,  bnt  which  tamed  ont  to  labonr 
onder  the  disease  from  which  horses  Infected  with  it 
pt  the  name  of  crib-biters.     A  proof  baring  been  al- 
lowed,— John  Annand,  rintner,  a  w'itness  for  the  sas* 
pender,  deponed,  that  he  heard  the  respondent's  grieve, 
ui  Kirrieroair  market,  ask  the  suspender,  whether 
the  horse  was  sound  and  free  of  all  fault  ?  to  which 
the  suspender  answered,  that  he  was,  except  that  he 
*'  nipped  the  stall  ;'*  that  the  deponent  was  present 
when  the  horse  was  offered  back,  and  heard  the  grieve 
idmit,  that  he  had  been  informed  of  the  Atult,  and  had 
told  it  to  his  master.     David  Wallace,  innkeeper,  the 
only  other  witness  for  the  suspender,  deponed  that 
he  observed  the  suspender  selling  a  horse  to  the  re- 
spondent and  his  grieve,  and  he|urd  the  suspendor 
•ay,  that  the  horse  was  free  of  all  fault,  except  that 
be  bit  the  stall.    The  witnesses  for  the  respondent 
proved  that  the  horse  was  a  crib-biter,  which  might 
be  seen  from  his  teeth,  and  that  he  was  also  a  wind- 
•Dcker ;  that  these  faults  diminished  his  value ;  that 
be  had  been  previously  sold  on  the  same  day,  by  the 
laipender,  to  another  party,  and  returned  on  the  same 
pounds ;  that  the  respondent  told  the  suspender  that 
be  wanted  a  steady,  fair- wrought  horse,  to  which  the 
iospender  answered,  *'  do  you  think,  Mr  Shaw,   I 
would  put  a  faulty  horse  into  your  hand ;"  and  the 
respondent's  grieve  deponed,  that  the  suspender  told 
bim  that  the  liorse  was  free  from  fault,  except  that  he 
took  a  nip  of  the  stall  at  a  time ;  that  the  respondent 
was  not  present  when  this  was  said,  and  the  deponent, 
ilthongh  he  brought  the  oarties  together,  was  not  pre- 
sent at  making  the  bargain ;  that  he  had  no  authority 
from  his  master  to  buy  the  horse,  but  had  frequently 
•old  horses  on  his  master*s  account,  at  a  price  pre- 
TiOQsly  fixed  by  him.   The  question  was  not  asked  at 
the  grieve,  whether  he  had  informed  his  master  of 
the  suspender  having  said  that  the  horse  nipped  the 
•tall  at  a  time.     On  advising  the  proof,  the  Sheriff- 


substitute  (Mr  Husband),  on  2d    September  1831, 
pronounced  the  following  interlocutor ; 

*'  Having  advised  the  proof  and  whole  process,  finds,  that  on 
the  occasion  when  the  horse  in  question  was  purchased  by  the 
pursuer,  and  previous  to  the  purchase  being  made,  the  defender, 
Deuchars,  told  the  pursuer  that  be  was  free  of  all  fault,  or  that 
he  would  not  put  a  faulty  horse  into  his  hands :  Finds,  that  id- 
tbough  the  said  defender  mentioned  to  the  pursuer's  grieve,  be- 
fore the  parties  met  together,  that  the  horse  took  a  nip  of  the 
stall  at  a  time,  it  is  not  proven  that  this  was  communicated  to  the 
pursuer,  nor  that  anything  was  said  on  the  subject,  after  the 
meeting  of  the  parties :  Finds,  that  the  horse  bemg  a  crib-biter 
and  wind-sucker,  is  not  free  of  fault,  Voids  the  sale,  Decema 
against  the  said  defender,  ut  libellatur,  with  £10,  16.  2.  of  ex- 
penses, and  tbe  expense  of  extract ;  deducting  j£20,  17.  6.  arising 
from  the  sale  of  the  horse,  under  authority  of  Court ;  which  sum, 
allows  the  pursuer  to  uplift  from  the  clerk,  in  whose  hands  it 
was  consigned.** 

A  suspension  having  been  brought,  the  Lord  Ordi- 
nary ( Corehouse),  on  17th  January  1831,  pronounced 
this  interlocutor : 

'*  The  Lord  Ordinary  having  heard  counsel  for  the  parties, 
and  considered  the  closed  record,  proof  adduced  in  the  Inferior 
(kmrt,  and  whole  process.  Finds,  that  on  the  occasion  when  the 
horse  in  question  was  purchased  by  tbe  charger,  and  previous  to 
the  purchase  being  made,  the  suspender  told  the  charger  that  he 
was  free  of  fault,  or  that  he  would  not  put  a  faulty  horse  into  his 
hands:  Finds,  that  although  the  auspender  mentioned  to  Alex- 
ander  Deuchars,  the  charger's  servant,  before  tbe  parties  met 
together,  that  the  hone  took  a  nip  of  tbe  stall  at  a  time,  it  la 
not  proved  that  this  waa  communicated  to  the  charger,  nor  that 
any  thing  waa  said  on  the  subject,  after  tbe  meeting  of  tbe  par- 
ties :  Finds  it  proved,  that  Alexander  Deuchars,  the  charger's 
servant,  was  not  authorised  bv  his  master  to  purchase  this  horse, 
nor  was  he  usually  employed  by  his  master  to  purchase  horses 
for  him :  Finds  it  proved  that  this  horse  was  a  crib* biter  and 
wind-sucker,  and  therefore  not  free  from  laalt :  Finds  the  letters 
orderly  proceeded,  and  decema ;  Finds  the  suspender  liable  in 
expenses,"  &c 

The  suspender  reclaimed,  but  the  Court  adhered. 

First  Division. — Lord  Ordinary,  Corehouse.— <^<rl.  Ruther- 
ford; James  Hatton,  W.S.,  Agent— jIU.  Keay;  M*Into«h  & 
Duca^  W.S.,  Agents.— Mr  Bell,  Gk^rk.— |.G./>.] 

nih  May  1838. 

No.  295. — Mrs  Catharink  Grant  ttr  Baillik,  P^- 
iilioner^  v.  Miss  Margaret  Grant,  &c,  Respon* 
denU* 

Bankrupt— Sequestration — Expenses — A  bankrupt  having,  both 
in  this  Court  and  in  the  House  of  Lords,  unsuccettftdly  opposed 
an  application  for  sequestration  of  his  estate — Held,  that  the  pr» 
titionmg  creditor  is  preferably  entitled  to  payment^  out  of  the 
sequestrated  estate,  of  the  whole  expenses  of  the  /tligafien,  although 
this  House  ofLtnrds  had  found  no  expenses  due. 

In  March  1830,  Miss  Grant  applied  for  sequestra- 
tion of  the  estate  of  the  late  Alexander  Baillie,  under 
the  Bankrupt  Statute.  The  application  was  opposed 
by  Baillie,  on  the  ground,  that  he  had  not  been  legally 
rendered  bankrupt ;  that  he  vrtm  not,  in  the  sense  of 
the  Statute,  one  who  was  liable  to  sequestration ;  and 
that  the  debt  had  been  contracted  many  years  ago, 
before  he  had  been  engaged  in  trade.  On  20th  Mav 
1830,  the  Court  awarded  seauestration  as  craved. 
Baillie  appealed  against  this  juagment;  and  the  House 
of  Lords,  considering  the  question  as  to  the  liabilitv 
to  sequestration  to  be  attended  with  diflicu)tv»  tooc 
the  opinion  of  the  English  Judges,  and  thereafter,  on 
25th  June  18.S2,  pronounced  the  following  judgment : 

*'  After  hearing  counsel,  as  well  on  Friday  the  3d  and  Mon« 
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day  the  I3th  days  of  IVbriury,  ds  on  Monday  the  6th  day  of 
March,  and  Monday  the  1 4th  day  of  May  last,  upon  the  peti- 
tion, and  appeal  of  Alexander  BaiilHe,  residing  in  Edinburgh, 
complaining  of  an  interlocutor  of  the  Lords  of  Session  in  Scot- 
lund,  of  the  First  Division,  of  the  ^Oth  of  May  1880,  (which 
appeal,  upon  the  death  of  tlie  ^aid  appellant,  Alexander  Baillie, 
was,  by  order  of  this  House,  of  the  16th  day  of  December  1831, 
revived  in  the  name  of  Mrs  Catharine  Baillie,  M-idow  and  per- 
sonal representative  of  the  said  Alexander  Baillie,  deceased), 
and  praying  that  the  same  might  be  reversed,  varied,  or  altered, 
or  that  the  appellant  might  have  ituch  relief  in  the  premises  as 
to  this  Hou<(e,  in  their  Lordships'  great  wisdom,  should  seem 
meet :  As  also  upon  the  answers  of  Mias  Margaret  Grant  of 
Pilmuir,  Haddington,  put  in  to  the  said  appeal,  and  the  unani- 
mous opinion  of  the  Judges  having  been  delivered  this  day  upon 
a  qnefition  of  law  to  them  propounded,  and  due  consideration 
had  of  what  was  offered  on  either  side  in  this  cause, — it  is  or- 
dered and  adjudged  by  the  liOrds  Spiritual  and  Temporal  in 
Parliamrnf  assembled,  That  the  said  petition  and  appeal  be  and 
i^  hereby  dismissed  this  House,  and  that  the  interlocutor  therein 
complained  of  be,  and  the  same  is  hereby  affirmed.** 

In  moving  the  House  to  pronounce  this  judgment, 
the  Lord  C4iance]lor  said, 

''  I  move  your  Lordships,  that  the  interlocutor  be  affirmed  ; 
but.  on  tlic  consideration  of  this  being  a  case  of  first  impression 
in  Scotland,  as  well  as  in  England,  the  question  never  having 
been  decided  before,  I  shall  move  your  Lordships  to  affirm  it 
without  costs.** 

On  5th  July  1832,  the  Court,  on  the  application  of 
Miss  Grant,  applied  this  judgment  simpliciier — nothing 
being  said  on  the  subject  of  costs.  On  2d  October 
1832,  Miss  Grant  lodged  an  affidavit  and  claims  with 
Afr  Crooks,  W.S.,  who  had  some  time  before  been  con- 
firmed trustee,  in  which  Miss  Grant,  besides  claiming 
the  debt  due  to  her  by  the  deceased,  claimed  also 

"  the  whole  accounts  of  expenses  incurred  by  the  claimant,  as 
petitioning  creditor  in  this  sequestration,  for  the  amount  of  which 
siie  claims  payment  out  of  the  first  of  the  proceeds  of  the  estate 
Kefyiestrateds  and  she  craves  the  delivenuice  of  the  trustee  on 
this  claim.** 

The  trustee  obtained  an  opinion  of  counsel  on  this 
claim,  to  the  following  effect : 

"  I  am  of  opinion,  that  the  expense  incurred  in  the  Court  of 
Session,  as  well  as  in  the  House  of  Lords,  in  combating  the  oh. 
jections  which  were  raited  against  the  seq&estration  of  Mr  and 
Mrs  Baillie,  must  be  considered  as  part  of  the  expenses  of  the 
sequestration,  and  must  therefore  be  repaid  to  Miss  Grant  by 
the  memorialist,  out  of  the  funds  under  his  management.*' 

Whereupon  the  trustee  found, 

*^  and  hereby  finds,  Miss  Grant,  the  petitioning  creditor,  en- 
titled to  payment,  out  of  the  first  and  readiest  of  the  funds  be- 
longing to  the  said  sequestrated  estate,  of  the  expenses  incurred 
by  her  in  the  said  sequestration,  not  only  before  the  Court  of 
Session,  but  before  the  House  of  Lords,  and  having  made  a 
separate  remit  of  the  latter  account,  for  the  purpose  of  being 
taxed  in  London,  the  trustee  now  remits  the  account  of  expenses 
ineiirred  in  Scotland,  to  the  auditor  of  the  Court  of  Session,  to 
tax  and  to  report.** 

Mrs  Baillie,  as  exeoutrix  of  her  late  husband,  peti- 
tioned the  Court  against  this  judgment  of  the  trustee, 
and  pleaded— That  the  effect  of  it  was  just  to  find 
Miiis  Grant  entitled  to  expenses,  which  the  House  of 
Lords  had  refused  to  do  ;  and  that,  on  the  supposition 
tfliat  there  won  Id  be,  as  the  petitioner  expected,  a  re* 
version,  after  paying  the  creditors,  the  expenses  were 
dHM  taken  out  of  her  pocket,  as  much  as  if  the  House 
of  I^rda  had  found  her  liable  for  them.  Answered — 
Although  tlie  House  of  Lords  have  not,  as  they  might 
have  done,  found  the  bankrupt  or  opposing  creditor 


personally  liable  in  expenses,  tbat  affords  no  reason 
wJiy  the  respondent  should  not,  out  of  the  seques- 
trated estate,  obtain  payment  of  the  expenses  incurred 
by  her  in  rendering  that  estate  available  to  the  cre- 
ditors. 

The  Conrt  were  unanimously  of  opinion,  that  the 
judgment  of  the  trustee  was  correct,  and  refused  the 
prayer  of  the  petition. 

First  Division.— —if c#.  Rutherfurd  and  Coventry;  Robert 
Wilson,  W.  S.,  Agent. — AU.  Carlyle ;  James  Lawson,  W.  S  , 
Agent Sir  R.  Dundas,  Clerk— |  G.  />.] 

\lth  Mttij  1833. 

No.  296. — Wm.  Sandbrson,  Suspender,  v.  Alex- 
ANOiSR  &  Catharikb  Campbkll,  Respondents. 

Mandate — Expenses — A  party  having  granted  a  man  date  to  hU 
Edinburgh  a^enl,  to  employ  a  writer  in  the  coitnir//  to  n'corer  a 
attain  debt ;  and  the  country  a'^eiU  having  transferred  thv  mnn- 
dale  to  another  person,  who  obtained  decree  for  the  drbt^  anJ 
alio  prosecuted  third  partiex^  on  the  ground  that  they  were  intro- 
milting  with  the  defemler's  funds — //cW,  /.    That  the  mantatr 

was  broad  enough  to  authorise  such  tmnifer //.     Thai  the 

>  country  ageM  was  entitled  to  use  his  diicretion  ia  raifing  ttctivn 
to  attach  what  he  belieoed  to  be  the  defender's  property. 

The  suiitpender  had  a  claim  fur  goods  furnished  by 
him  to  William  Siuith,  shopkeeper  in  Campbeltown, 
to  the  amount  of  £16,  148,  with  interest.  Having 
demanded  payment,  Smith  remitted  a  promissory- 
note,  at  two  months,  payable  in  Edinburgh.  Upuu 
this,  the  suifpeuder  thus  addressed  his  law  agent : 

<•  Stead's  Place,  IMth  ITatk,  XBlh  AprU  1831. 

«•  Wm.  ALRXANOsa,  Esq.  W.S.,  Windsor  Street. 

**  DeAfi  Sir, — The  above  named  William  Smith  ba^nns:  or. 
dered  goods  from  me,  which  fell  due,  in  cash,  on  the  8rli  rtir< 
rent,  I  wrote  bim  fur  payment  on  the  7th  instant,  desiring  hira 
to  remit,  in  the  usual  way,  by  order  on  the  Commerciul  B<»r.k 
here.  But  Mr  Smith,  in  place  of  this,  sent  me  his  bill  at  two 
months,  which  I  am  not  inclined  to  take ;  and  send  it  herewith, 
that  you  may  forward  the  account  to  your  law  agent  in  Campbt-U 
town,  to  demand  payment  of  without  a  moment's  dvLiy,  or  other, 
wise  to  recover  it  in  the  most  summary  mamier,  as  Mr  S.  is« 
total  stronger  to  me.    4  am,**  &c.    (Signed;    **  Wu.  Sanuee- 

SON.** 

Mr  Alexander  then  wrote  the  following  letter  to 
IVfr  O.  S.  Galbreath,  writer,  and  agent  for  the  Com- 
mercial Bank  in  Campbeltown. 

**  Dear  Bra, — The  prefixed  is  from  a  poor  industrioos  man, 
whom  I  should  be  sorry  to  see  a  loser  by  your  townsman.  Smith ; 
and  if  you  can  do  him  any  good  in  recovering  the  debt,  I  should 
feel  much  obliged.  I  also  enclose  the  bill  Smith  sent  Mr  San- 
derson.** 

Gidbreath  handed  these  letters  to  Colin  Matheson» 
writer  in  Campbeltown,  who  presented  a  petition 
against  Smith,  to  the  Bailies,  and  obtained  decreet  in 
favour  of  Sanderson.  Matheson  thereafter  presented 
a  petition,  narrating  said  decree,  and  craved  warrant 
to  apprehend  Smith  as  in  meditationc  Jttga.  No  in* 
terlocutor,  however,  was  given  on  this  petition.  .Ma* 
tlieson  then  presented  an  application  to  the  ShertfF, 
stating,  That  to  avoid  personal  diligence  on  tlie  said 
decree,  the  said  William  Smith  bad  absconded  from 
bis  house  and  shop  in  Campbeltown,  leaving  his  own 
goods  and  effects,  as  well  as  goods  and  effects  belong* 
ing  to  the  suspender,  in  an  unprotected  state,  and  in 
danger  of  being  spulzied,  dilapidated,  and  stolen  away: 
That  the  petitioner's  agent  was  inforroe:<l  that  tb« 
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chargers  were  abont  to  enter  into  possemion  of  the 
said  William  Smith's  house  and  shop,  at  the  expiry 
of  his  lease  thereof,  upon  the  26th  of  May  then  cur- 
rent :  That  tliey,  the  chargers,  had  already  got  the 
keys  of  the  said  house  and  shop  into  their  possession, 
and  were  about  to  seiae  upon,  and  assume  possession 
of  the  whole  goods  therein,  to  the  prejudice  of  the 
suspender,  and  Smith's  other  just  and  lawful  credi- 
tors ;  and  praying  his  Lordship,  inter  a/ioj  to  grant 
warrant,  at  his  instance,  to  the  officers  of  Court  to  in- 
ventory the  whole  goods  and  effects  found  in  the 
dwelling-house  and  shop  possessed  by  the  said  Wil- 
liam Smith,  and  to  deposit  the  same  in  some  safe  and 
secure  apartment,  and  also  to  grant  warrant  to  carry 
back  any  goods  and  effects  that  might  have  been  il- 
legally purloined  or  taken  away  from  the  said  shop 
and  house,  after  the  period  of  the  said  William  Smith's 
absconding,  and  to  grant  warrant  for  intimating  that 
petition  to  the  chargers,  and  to  prohibit,  interdict  and 
discharge  them,  and  all  others,  for  their  behoof,  from 
iiitromitting  or  intermeddling  with,  or  assuming  pos- 
session of  any  of  the  said  goods  and  effeets,  under  the 
pain  of  imprisonment  and  damages.  The  chargers 
maintained.  That  they  had  taken  Smith's  shop  from 
the  landlord,  and  had  regularly  bought  Smith  s  stock 
of  goods,  and  paid  for  the  same,  conform  to  receipt 
therewith  produced.  After  a  variety  of  procedure, 
the  Sheriff  dismissed  the  application,  and  found  the 
Campbells  entitled  to  £10,  18.  6.  of  expenses,  together 
with  £3, 5. 6.,  as  dues  of  extract.  Having  been  charged 
to  make  payment,  Sanderson  suspended  and  pleaded. 
The  chargers  having  thought  fit  to  proceed  as  defen- 
ders in  a  process  before  the  Sheriff- court,  where  no 
mandate  was  produced  from  the  pursuer,— i«nd  the  ac- 
tion having  been  instituted  and  carried  on  without  any 
authority  from  the  suspender,  and  without  his  know- 
ledge,— and  that  fact  having  been  communicated  to  the 
chargers, — the  decree-absolvitor  and  for  expenses  is 
null  and  void,  and  the  letters  ought  to  be  fimplicUer  sus- 
pended, with  expenses.  Answered— I.  The  sqspender 
having  maintained  a  groundless  litigation  against  the 
chargers,  and  decree  for  the  expense  of  that  litigation 
having  been  pronounced  against  the  suspender,  he 
must  now  fulfil  that  decree.— rl  I.  The  suspender's 
denial  of  his  mandate,  for  the  proceedings  which  were 
adopted  for  the  pur  pone  of  recovering  payment  of  his 
daim  against  Smith,  including  the  proceedings  which 
created  the  expense  in  question,  is  inconsistent  with, 
and  is  disproved  by  his  own  correspondence  and  con- 
duct. 

Lord  Medwyn,  11th  December  1882,  pronounced 
this  interlocutor: — 

*'  Repels  the  reasons  of  suspension ;  fin<]s  the  letters  orderly 
proceeded,  snd  decerns ;  finds  the  oomplainer  liable  to  the  re- 
spondents in  expeoses,"  &e. 

His  Lordship  added  the  following 

"  Ko/e. — The  suspender  gave  an  authority  to  recover  the  debt 
due  by  Smith,  which  was  passed  to  Matheson,  and  which  the 
Lord  Ordinary  thinlfs  was  a  sufficient  authority  to  enable  Mathe- 
M)n.  at  bis  discretion,  not  only  to  raise  action,  but  to  use  poind- 
ing or  arrestment  to  attach  what  he  believed  and  averred  to  he 
SmithN  property, — and  in  this  maniier  to  present  tho  petition  he 
did  present, — to  preserve  what  he  believed  and  averred  to  be  that 
property,  from  being  taken  or  dinposted  of  by  the  respondents 
without  riftbt,  after  Smith  had  4ed." 


The  suspender  reclaimed,  and  maintained.  That  he 
never  emploved  any  one  but  Mr  Alexander,  who  re- 
quested Galoreath  to  recover  the  money;  that  Mr 
Galbreath  never  gave  Matheson  any  general  or  dis- 
cretionary powers,  but  merely  instructed  him  to  sue 
Smith,  which  the  suspender  offered  to  prove;  that 
neither  Mr  Galbreath  nor  the  ptirsuer  had  any  know- 
ledge of  the  proceedings  against  the  Campbells.  Ma- 
theson's  conduct  in  carrying  on  the  action  to  its  close* 
and  keeping  entire  silence,  evinced  his  consciousness 
of  acting  without  authority.  There  was  a  delectus 
persona  implied  in  a  mandate  of  this  kind,  which 
could  not  be  transferred  like  a  bill  of  exchange.  There 
was  no  mandate  to  proceed  against  any  person  but 
Smith.  There  was  not  a  vestige  of  evidence  war- 
ranting an  action  to  be  raised  against  the  Campbells. 

The  Court,  without  hearing  the  counsel  for  the 
chargers,  unanimously  adhered. 

Second  Division. — Lord  Ordinary,  Medwyn. — Act,  George 
Monro. — AU.  Dean  of  Faculty  (Hope),  and  Marshall. — WiU 
liam  Alexander,  W.S.,  and  Charles  Spence,  S.S.C.,  Agents.— 
Mr  Rolland,  Clerk.— [/.  IT.  H.] 

Mth  Hay  18S3. 

No^  897.  — Andrew  Scott,  &c..  Raisers^  v.  Fife 

Bank,  &c..  Claimants. 

Process— Multiplepoinding^ Expenses — Circumxtances  in  which 
certain  elaimantM  in  a  multiplepointiing  found  entitled  to  ex-- 
peneet,  and  olhen  found  liable  in  tkem,  reteruing  their  claimt  of 
relief. 

This  was  the  sequel  of  the  ease  reported  aniea^ 
28th  January  1833,  Scottish  Jurist,  Vo).  V.  p.  204. 
The  process  went  back  to  the  Lord  Ordinary,  under 
the  following  interlocutor :— •> 

**  The  Lords  (29th  Jantiary  1833,)  banng  adiised  the  cause, 
and  hjBiird  counsel  for  the  parties,  Find  that  the  claimants^ 
Mrs  and  Miss  Spittal,  are  entitled  to  a  preference  over  the  fun4 
in  medio,  to  the  extent  of  the  balance  now  due  on  the  promjs- 
sory-note  for  ^760  Sterling,  both  in  a  question  with  Mr  pnim- 
mond,  as  in  right  of  the  Fife  Bank,  and  in  a  question  wi^h  Mr 
Petty  i  In  so  far,  vary  and  alter  the  findings  of  the  interlocu- 
tor submitted  to  review ;  but,  quoad  ultra,  adhere  to  that  inter- 
locutor, and  remit  to  the  Lord  Ordinary  to  proceed  further  in 
the  cause  as  to  him  shall  seem  just,  and  decern  ;  reserving  to 
the  Lord  Ordinary  to  decide  all  questiooa  as  to  expenses  of  pru« 
cess  and  efitmet,** 

Thereafter, 

<*  The  Lord  Ordinary  (12th  February  1833,)  having  resumed 
consideration  of  this  case,  and  of  the  debate  on  the  claims  made 
for  expeuites,  hinc  inde.  Finds  the  widow,  Mrs  Swayne,  entitled 
to  expenses  of  process,  allocs  an  account  thereof  to  be  giyen  in, 
and  remits  to  the  auditor  to  ta;x  the  same  when  giyen  in,  and  tQ 
report ;  finds  Mrs  and  Miss  Spittal  also  entitled  to  expenses  (the 
point  as  to  the  rent,  in  which  Miss  Spittal  has  been  unsuccess- 
ful, could  have  occasioned  no  additional  expense,  and  was  ac- 
quiesced in),  reserving  to  the  Fife  Bank  to  show,  in  (he  action 
at  the  instance  of  Petty  against  them,  that  they  are  entitled  to 
be  relieved  by  petty  of  ^hese  expenses, in  whole  or  impart;  finds 
no  other  expenses  due  to  any  of  the  parties,  and  remits  the  ac- 
count of  expenses  for  Mrn  and  Miss  Spittal  to  the  auditor,  to  be 
taxed,  and  to  report — Note, — The  appearance  of  Petty  in  this 
process  was  fully  warranted  by  the  circumstances  of  the  case, 
and  his  .appearance  has  been  sustained  accordingly ;  so  that  thero 
is  no  ground  for  awarding  expenses  against  h^m,  more  especially 
as  the  grounds  of  his  claim  Jiaye  not  been  discussed.  The  Lord 
Ordinary  has  felt  much  difficulty  as  to  the  claim  for  expenses  by 
the  Fife  Bank  against  Scott  atid  Swayne.  If  it  appeared  probable 
that  this  process  of  competition  would  have  been  unnecessary, 
and  would  not  have  been  raised  if  Mr  Scott  had  not  retaioed  |hf 
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money  in  his  bands,  the  daim  for  expenses  wouU  have  been  well 
founded,  but  with  so  many  claimants  on  so  small  a  fund,  it  seems 
much  more  probable  that  such  a  process  would  have  been  raised 
in  name  of  the  Fife  Bank,  and  the  Fife  Bank  would  have  plead- 
ed as  they  have  done  here,  objecting  to  some  of  the  claims.  Be- 
sides, the  Lord  Ordinary  cannot  forget  the  bufden  of  their  vtso 
voce  pleading,  that  this  process  was  incompetent,  and  should  not 
have  been  nused,  when  it  was  they  who  raised  it  themselves. 
An  ordinary  action,  under  their  assignation  against  Mr  Scott» 
might  have  been  sufficient,  in  which  the  record  would  have  been 
«  much  shorter  and  simpler  statement  of  the  pleas  of  parties 
than  the  present  most  vokiminoiis  and  mvltifaisoas  record. 
Upon  the  whole,  to  nake  Mr  Soott  liable  in  legal  intertst  on 
the  fund  in  his  bands,  is  perhaps  as  far,  under  the  circiMiistaiices 
of  his  letters  remaining  so  long  unanswered,  as  the  penalty  against 
him  should  be  enforced.  With  regard  to  Geoige  Swayne,  he 
was  entitled  to  relief,  in  terms  of  his  agreement  with  the  Fife 
Bank.  The  claim  for  personal  expenses  has  not  been  sustained, 
bat  it  does  not  appear  that  its  statement  could  have  occasioned 
iBuch,  if  any  separate  expense ;  and  although  the  other  claim  was 
never  seriously  resisted,  there  does  not  seem  to  have  been  any 
such  admission  before  Swayne's  appearance  as  a  claimant,  as  to 
reduce  his  claim  to  that  part  of  it  in  which  he  has  been  unsuc- 
cessful.'* 

Against  this  jadgmenti  Mr  Dnxmmond  for  the  Fife 
Bank,  Mr  Scott,  Mr  Swayne  and  Mr  Petty,  all  re- 
claimed.   The  Fife  Bank  prayed  the  Court 

**  to  alter  the  said  interlocutor,  in  so  far  as  it  finds  Mrs  Swayne, 
and  Mrs  and  Miss  Spittal  entitled  to  expenses  of  process,  and 
finds  no  expenses  due  to  the  reclaimer;  and  to  find  that  Mrs 
Swayne,  and  Mrs  and  Miss  Spittal,  are  not  entitled  to  expenses ; 
and  fiuther,  to  find  that  the  raiser  Mr  Scott,  and  the  claioMnt 
Mr  George  Swa3me,  are  liable  to  the  reclaimer  in  expenses,"  ^c. 

Swayne  and  Scott  prayed  the  Court 

"  to  alter  the  above  interlocutor,  in  so  far  as  the  said  George 
Swayne  and  Andrew  Scott  are  not  found  entitled  to  eaqpenses ; 
and  to  find  them  entitled  to  expenses.** 

And  Petty  prayed  the  Court 

"  to  alter  the  above  interlocutor,  in  so  far  as  it  reserves  to  the 
Fife  Bank  to  show,  in  the  action  at  the  instance  of  Petty  against 
them,  that  they  are  entitled  to  be  relieved  by  him,  in  whole  or 
in  part,  of  the  expenses  found  due  to  Mrs  Swayne  and  Mrs  and 
Miss  Spittal,  and  likewise  in  so  far  as  it  finds  no  other  expenses 
due  to  any  of  the  parties ;  and,  in  relation  to  the  last  find- 
ing, to  reserve  Mr  Petty*s  right  to  expenses  in  the  multiple* 
poinding,  till  the  issue  oi  the  claim  on  which  he  has  been  ranked 
and  preferred." 

At  advising,  15th  May  183S,  the  Fife  Bank  plead- 
ed— I.  That  Mrs  Swayne  ought  not  to  luve  got  ex- 
penses,  as  the  only  point  which  was  contested  with 
her  was,  whether  certain  arrears  of  interest,  due  pre- 
Tious  to  her  husband's  death,  fell  under  her  terce  ? 
which  was  a  doubtful  question^  and  the  judgment  of 
the  Lord  Ordinary  upon  it  was  acquiesced  in ;  and  as 
there  was  a  very  strong  presumption,  that  the  money 
which  James  Swayne  had  advanced  for  the  heritable 
lH>nd  was  part  of  the  Bank's  funds.— II.  That  Mrs 
and  Miss  Spittal  were  not  entitled  to  expenses,  as  the 
question  of  their  preference  was  a  very  doubtful  one — 
the  judgment  of  the  Lord  Ordinary  being  against  it, 
and  there  being  a  difference  of  opinion  in  the  Inner- 
House. — III.  That  Messrs  Scott  and  Swayne  ought 
to  be  subjected  in  expenses,  as  they  had  been  unsuc- 
oessfiil  in  everv  one  of  the  points  contested  with  them. 
Mr  Petty  maintained,  Tliat  the  reservation  intro- 
duced into  the  interlocutor  in  favour  of  the  Bank 
should  be  recalled,  and  that  it  should  be  reserved  to 
him  to  claim  his  expenses  from  tbem. 


Lard  OringUii&  said,  that  he  had  diaaeiited  fivm  tiie  jadgnient 
of  preference  in  favour  of  Mrs  and  Miss  Spittal,  but  he  was 
afraid  that,  the  ladies  having  been  preferred,  it  followed  that  thejr 
must  get  their  expenses  out  of  the  fund.  He  did  not  see  su^ 
ficient  grounds  for  distuiiiing  the  Lord  Ordinary's  judgment 
upon  this  matter  of  expenses;  for  he  had  taken  the  greatest 
pains,  and  most  be  eoaaidered  aa  the  best  judge  of  the  mstter. 

The  Lord  JuaUoe-Gsrk  observed,  that  the  reservation  ia  favow 
of  the  Bank  could  do  Mr  Petty  no  harm,  as  his  otyections 
were  also  reserved.  He  could  see  no  grounds  for  introducing 
the  reservation  asked  by  Mr  Petty. 

The  other  Judges  concurred.  The  Court,  I5tb 
May  1833,  adhered. 

Second  Division^ — For  Soott,  Swayne,  and  Mrs  and  Miss 
Spittal,  Keay,  Marshall— For  the  Fife  Bank,  H.  J.  Robert- 
son. — For  rctty,  RusselL— Andrew  Scott,  W.S.,  John  Sband, 
W.S.,  and  Greig  &  Morton,  W.8.,  Agents. — Mr  Fei^^son, 

IBth  May  1833. 

No.  296. — Thx  Officsrs  of  8tatb»  PelUioners^  v. 
AhMJLAMDEu,  iUjtL  OF  Stiuing,  RespomtUmi. 

Pwccas  Leading  up  of  DooamcDts — In  a  proeeat  cfpronng 
iihe  tentTf  m  jparty  iodged  certmin  d»cmmtfU8  mt  mimiiUcieM,  to 
prove  the  former  exUtence  of  an  aiieged  chorler  g  and  hoeutg 
thereafter  obtoined  hinuelf  terved  and  reiourcd  heir  in  general 
and  Mpecial  to  WUliamfira  Earl  of  Stirling  ;  and  the  ilfficert 
of  SteUe  having  raiMed  a  reduction  of  taid  Mervices,  an'i  fjeti- 
tioned  the  Court  to  interdkt  the  derktfrom  tending  up  the  />ro- 
duGtiotu  in  the  promng  of  the  tenor,  iheir  Lordthipa  grnnied 
thepratfer  of  the  petifian^ 

A  point  between  the  present  partiee  is  reported 
afdea^  Vol.  V.  p.  806,  wiien  ttie  Coori  pronounced 
this  interlocutor : 

**  In  respect  thai  the  document  libelled  on  as  the  adnrinicle  by 
which  the  exietence  and  tenor  of  an  alleged  charter,  under  the 
Great  Seal,  is  to  be  prvred,  bears,  eejaeie,  to  be  only  a  {»reeept 
under  the  Signet,  sustain  the  fiith  diefenoe  pleaded  agaittst  the 
action,  and  dismiss  the  said  action  accordingly,  and  decern :  Faod 
Mr  Cunningham  Graham,  as  a  defender,  entitled  to  his  expen- 
ses," &C. 

The  petitioners,  on  7tli  March  1833,  presented  a 
petition,  stating — ^Thatthe  said  Alexander  Humphreys 
or  Alexander,  had  procured  himself  to  be  served  and 
retoured  heir  in  general  and  in  special  to  William 
first  Elarl  of  Stirling,  and  that  the  petitioners  had 
raised  and  executed  an  action  of  reduction  and  im- 
probation  of  the  said  services,  wherein  they^  int^r 
alia,  called  for  production  of 

"  the  whole  grounds  and  warrants  erf  the  said  pretended  aervioes, 
retours,  precepts,  instrument  of  sasine,  procuratory  of  reaigna- 
tion,  and  whole  writs,  documents,  and  evidents  connected  there- 
with,'* for  the  purpose  of  having  the  same  decerned  and  declared 
**  to  have  been  from  the  beginning,  to  be  now,  and  in  all  time 
coming,  null  and  void,  and  of  no  avail,  farce,  strength,  or  eflfect 
in  judgment,  or  outwith  the  same  ;**  **  aa  also  as  being  falae» 
forged,  feigned,  fabricated,  simulate,  and  devised." 

That  in  the  foresaid  action  of  proving  the  tesor* 
the  said  Alexander  Humphreys  or  Alexander,  pro- 
duced as  adminictosy  for  proving  the  tenor  of  the  char- 
ter mentioned  in  the  above  interlocutor,  certain  docu- 
ments, which  were  also  founded  on  as  evidence  in  the 
said  services ;  and  the  production  of  which,  aad  of  all 
the  documents  lodged  ny  him  in  the  clerk's  hands,  in 
the  said  process  of  proving  the  tenor,  would  be  neces- 
sary as  evidence,  to  enable  the  petitioners  to  pursue 
the  foresaid  conclusions  of  their  action  of  reaoction 
and  improbation :  That  the  petitioners  had  reason  to 
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beUere  Ihat  the  doenmenlfl  iu  qnestion  were  Mse  and 
foi^^ed ;  and  if  allowed  to  get  Into  the  possession  of 
the  taid  Alexander  Hamporeys  or  Alexander*  they 
might  be  put  away  with  or  destroyed>  to  the  prejudice 
of  the  petitioners'  foresaid  action  of  redaction  and  im- 
probation,  and  the  administration  of  public  justice,  in 
the  pnnishnient  of  the  formers  and  nsers  of  the  fore- 
laid  documents.    The  petitioners  prayed  the  Conrt 

**  toiDtenlict  and  prohibit  the  clerks  of  Court  from  lending,  or 
giving  up  the  productions  made  by  the  pursuer  in  the  foresaid 
process  of  proving  the  tenor,  to  any  person  or  persons,  and  to 
ordain  them  to  retain  the  same  in  their  custody,  until  they  shall 
be  authorised  to  deliver  up  the  ^ame  by  a  warrant  of  your  Lord- 
ships. ** 

The  respondent,  in  answer,  denied  the  whole  allega- 
tions of  the  petitioners*  and  stated — That  he  never 
had  in  any  way  nsed  false  or  forged  documents,  and 
had  not  the  smallest  intention  of  pntting  away   or 
destroying  any  of  the  writings  which  were  founded  on 
by  hiffl  in  the  course  of  theaervioes  now  brought  iind^r 
redaction,  or  as  adminicles  in  ^e  process  of  proTiag 
the  tenor,  mentioned  in  the  petition :  That  this  was 
qnite  evident,  from  the  circumstance  of  his  haying  had 
the  documents  recorded  in  the  register  of  probative 
vrits :  That  the  petitioners  were  not  specific  in  enn- 
merating  what  docoments  they  coneeived  to  be  forgedy 
and  had  not  assigned  any  reason  for  the  belief,  which 
they  said  they  entertained,  of  an  intention  on  the  part 
of  the  respondent  to  destroy  the  evidence.    The  re- 
spondent accordingly  pr-oduood  a  variety  of  notorial  acts 
and  affidavits,  &o.  as  evidence  of  the  genuineness  oi  a 
certain  docoment  allnded  to  by  the  Officers  of  State, 
and  maintained,  that  the  application  was  unnecessary : 
That  the  adminicles  of  evidence  would  be  prodnoed  in 
the  process  of  reduction  of  the  services,  and  tliey  were 
very  important  for  him.     He  could  not  conceive  any 
reason  for  ordering  them  to  be  lodged  now,  under 
this  application,  on  the  very  loose  and  rash  averments 
which  the  petitioners  had  been  pleased  to  make  : 
That  he  was  following  out  his  claims  by  no  andqe  or 
oiiderhand  means,  but  was  seeking  to  establish  his 
legal  rights  by  judicial  procedure,  and  waa  ready  to 
defend  the  services,  whicii  he  had  obtained  under  re* 
gular  brieves :  That  on  the  mere  asserticm  that  be 
night  put  away  documents  (not  specified),  and  which, 
without  a  shadow  of  evidence,  were  said  to  be  forged, 
their  Lordships  could  not  interfere  in  this  extraordi- 
sary  manner,  with  the  usual  course  of  procedure,  and 
that  incidentaUy,  and  in  f^  daxkf  affix  a  stain  upon 
the  character  oi  the  respondent. 
The  Court  pronounced  this  interloentor : 

"  Ordain  the  Clerks  not  to  lend  to  either  of  the  parties  the 
documents  produced  in  the  process  herein  referred  to,  until  the 
further  orders  of  the  Court." 

Tint  Division. — Act,  8oltdtor-General(Cockbum)&  Ivwj. 
^AIL  P.  Robertson  and  Wilson.— Roderick  M'Kenzie,  W.&t 
and  £.  Lockhart,  W.&,  Agenta.-^ilr  TbosDSon,  Clcdb-^ 

IBth  May  1^33. 

No.  299^— JSoTBs'  TausTBEs,  Pursuertf  v.  Mas  A. 
Hamilton,  Defender, 

Process^-  Reclaiming  Note—  Competency  —  An  inierlocutor 
modifying  certain  expenses  baving  become Jinalf  and  a  second  m- 
Urhcutor,  aUowing  an  interim  decree/or  the  same  to  be  extracted, 


hmnng  been  jironounced'^Cireumslanees  in  wMch  heldt  that  a 
reclaiming  note  against  the  second  interlocutor  was  incompetent. 

In  the  conjoined  actions  of  mnltiplepoSnding  and 
count  and  reckoning  between  the  parties,  Lord  Mac« 
kensie  pronounced  this  interlocutor,  on  15th  February 
18S3  :— 

*'  Having  heard  parties*  procurators  on  this  account  of  ex- 
penses, report  of  the  auditor  thereon,  and  whole  process.  Finds 
that  the  expenses  of  the  accountant's  third  report  do  not  belong 
to  the  multiplepoinding ;  approYCs  of  the  report  by  the  auditor, 
and  modifies  this  account  of  expenses  to  the  sum  of  ^240,  foe 
wbichf  and  the  dues  of  extract,  decerns.*' 

Thereafter,  on  15th  May  18.S3,  his  Lordship  pro- 
nounced this  interlocutor  :— 

**  The  Lord  Ordinary  having  beard  partiea'  procurators,  al- 
lows the  interlocutor  of  15th  February  last,  which  is  now  final, 
to  go  out  and  be  extracted  as  an  interim  decree  in  the  cause.** 

The  pursuer  reclaimed,  and  prayed  the  Court,  in 
hoc  statu y  to  recal  the  said  interlocutor. 

Objected, — This  note  is  incompetent.  The  interlo- 
cutor allowed  to  be  extracted  is  for  incidental  ex- 
penses, and  is  final.  This  is  an  attmnpt  to  supersede 
a  final  interlocutor. 

Hie  Court  refused  the  note  as  incompetent. 

8econd  Division.— Lord  Ordinary,  Mackenzie.— ^cf.  W. 
Bell.-.^^.  Maitland.— Lockhart.  Hunter  &  Whitehead,  W.S.. 
and  M*Kenxie  &  Mac£arlane^  W.S.,  Agent8—*Mr  Rolland, 
Clerk [/.  W.  H.] 


£h/  May  1833. 

Nq.  300. — Duncan  Christie,  Pursuer^  v.  A.  B., 

Defender, 

Agent  and  Client — ^Poors*  Roll — Expenses — Repetition — In  a 
Judicial  reference,  in  which  a  party  on  the  poors*  roll  had  been 
^  found  entitled  to  certain  expenses,  in  consequence  of  his  opponent 
having  failed  timeously  to  lead  his  proof,  which  were  patd  to  hie 
agent;  and  ihereafier.  Judgment  having  been  pronounced  againti 
him  with  expenses,  including  those  former^  awarded-^Hdd^  in 
an  action  at  the  instance  qfhis  adversary,  against  the  agent,  that 
the  loiter  was  bound  to  repeat  these  expenses, 

A  person  of  the  name  of  Kennedy  having  given 
the  pursuer  a  charge,  he  presented  a  suspension  there- 
of, and  Kennedy,  being  in  indigent  circnmstancest 
applied  for,  and  in  July  1827,  was  admitted  to  the 
iMsnefit  of  the  poors'  roll.  A  record  was  completed 
and  closed ;  but  in  place  of  taking  the  judgment  of 
the  Court  upon  the  question  at  issue,  the  partiea 
agreed  to  make  a  judicial  reference  of  the  cause, 
with  full  power  to  the  referee  to  take  all  manner  of 

{probation  he  might  deem  necessary.  The  referee  al- 
owed  a  proof,  and  fixed  a  diet  for  its  being  taken,  to 
be  held  at  JSdinburgh.  One  of  the  pursuer's  witnesses 
not  baring  been  able  to  attend  at  this  diet,  the  re- 
feree, after  ordering  an  account  to  be  lodged  cf  the  ex- 
I senses  incurred  by  Kennedy,  pronomiced  an  inter- 
ocntor,  by  which  he  allowed  the  pursuer  to  proceed 
with  his  proof,  only  on  payment  of  £32,  12.  1.  to 
Kennedy.  This  sum,  in  consequence  of  Kennedy  not 
being  present,  was  paid  to  the  defender,  agent  for  the 
poor,  who,  on  I4th  January  1830,  granted  a  receipt  in 
the  following  terms : 

<'  Reced.  by  me,  solicitor  S.  Courts,  from  Mr  Duncan  Chrai- 
tie,  Inishewn,  the  sum  of  Tfairty-two  pounds,  128.  Id.  of  ex« 
penses,  awarded  ad  inlerim  by  the  judicial  referee  In  the  casc^ 
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Chri»(tie  v.  Kennedy,  and  Three  Guineas  of  costs,  awarded  in 
the  same  cause  by  Lord  Curehouse  this  day." 

The  proof  having  been  concluded,  the  referee,  on 
27th  February  1830,  pronounced  the  following  inter- 
locutor and  note : — 

"  Having  advised  this  process,  and  the  proof  which  has  been 
adduced,  I  report,  that  the  letters  ought  to  be  suspended,  and  the 
charger  found  liable  in  expenses  of  process,  as  the  same  shall 
be  taxed  by  the  auditor  of  Court — Xote. — Though  the  charger 
is  on  the  poors'  roll,  I  am  not  a  ware  that  this  forms  any  reason 
why  he  ought  not  to  be  found  liable  in  the  expenses  attending  the 
suspension  of  a  charge  which  ought  never  to  have  been  given ;  and 
I  am  satisfied,  that  if  the  truth  had  been  disclosed  to  the  lawvers 
and  agents  for  the  poor,  the  charger  would  never  have  obtained 
the  benefit  of  that  roll.  The  pleas  of  the  charger,  relative  to 
the  agreement,  have  been  maintHined  in  the  worst  possible  faith, 
considering  the  clear  proof  which  h«s  been  led  in  respect  to  that 
agreement.  In  taxing  the  account  of  expenses,  the  auditor  will 
be  pleased  to  allow  taxation  of  the  sum  paid  to  the  charger, 
under  the  interim  order,  of  date  28th  December  last,  according 
to  the  practice  which  is  followed  in  similar  circumstances.  It 
is  the  intention  of  the  referee  to  place  the  suspender  precisely 
ill  the  same  situation  as  if  he  had  gained  bis  cause  in  the  Court, 
with  costs." 

Tlie  Lord  Ordinary,  on  4th  March  1830,  inter- 
poned  his  authority  to  this  award, — found  Kennedy 
liable  in  expenses,  and  remitted  the  account  to  the 
auditor  to  tax,  and  in  so  doing,  to  give  effect  to  the 
above  note  of  the  refeme.  The  auditor  accordingly 
reported,  that  he  had  examined  the  account, 

"  and  taxed  the  same  at  ^165,  5.  11.,  including  the  sum  of 
JC35,  15.  1.  referred  to  in  the  note  of  the  judicial  referee." 

And  on  11  th  March  1830, 

"  The  Lord  Ordinary  approves  of  the  above  report  of  the  audi- 
tor, and  in  terms  thereof,  decerns  against  the  charger  for  the 
sum  of  jC  1 65*  5.  1 1.  Sterling,  as  the  taxed  amount  of  the  account 
of  expenses,  including  as  above,  together  with  the  expense  of  ex- 
tract, and  grants  warrant  for  extracting  this  and  the  former 
decree." 

Kennedy,  from  his  poverty,  being  unable  to  pay 
any  part  of  these  expenses,  the  pursuer  brought  the 
present  action,  concluding  against  the  defender  for  re- 
petition of  the  sum  which  had  been  paid  by  Kennedy 
to  him,  under  the  interim  award  of  the  referee.  He 
afterwards  gave  in  a  state,  deducting  certain  sums 
for  which  he  admitted  the  defender  was  entitled  to  cre- 
dit, reducing  the  balance  to  £J7,  3.  5.  In  defence  it 
was  pleaded — I.  That  the  defender's  account  for  law 
expenses  in  conducting  the  process,  was  more  than 
the  amount  claimed,  and  that  he  had  bonajide  made 
certain  payments  on  account  of  the  pursuer. — II.  That 
the  defender  could  only  be  liable,  in  so  far  as  he  had 
funds  belonging  to  Kennedy  in  his  hands,  and  he  had 
no  such  funds. — III.  That  the  defender  could  not  in 
any  way  be  liable,  except  on  the  failure  of  Kennedy 
to  pay  the  sums  awarded  against  him. 

The  Lord  Ordinary,  on  29th  January  1833,  pro- 
nounced this  interlocutor  and  note : — 

"  Having  heard  counsel  for  the  parties,  and  considered  the  closed 
record,  and  whole  process,  Finds  the  defender  liable  to  the  pur- 
suer in  ^17,  3.  5.  Sterling,  being  the  sum  to  which  the  pursuer 
bas  restricted  his  claim  under  the  libel :  Finds  neither  party  en- 
titled to  expanses,  and  decema. — Abie, — The  defender,  as  agent 
for  the  poor,  was  not  entitled  to  make  a  charge  against  his  client 
for  professional  trouble.  Therefore  he  is  not  entitled  to  im- 
pute a  sum  which  he  received  for  behoof  of  his  client,  in  pay- 
ment  of  an  account  for  his  trouble  in  conducting  the  cause.  If 
be  hud  produced  an  express  authority  from  his  client  to  appro- 


priate that  sum  to  his  own  use,  the  defence  of  bonaJitU  con- 
sumption  might  have  availed  him,  but  no  such  authority  is  pro* 
duced.  The  pursuer  has,  with  great  propriety,  allowed  deduo- 
tion  from  his  claim  of  ail  sums  proved  to  be  advanced  by  the 
defender  to  others." 

The  defender  reclaimed,  but  the  Conrt  adhered,  ex- 
cept as  to  the  sum  of  three  guineas  awarded  by  the 
Lord  Ordinary,  which  they  held  not  to  fall  under  the 
award  of  the  referee. 

First  Division. — Lord  Ordinary,  Corehnnse. — Act.  Pyper ; 
Daniel  Christie,  S.S.C.,  Agent — Alt.  H.  Bruce;  G.  M., 
Agent — B.  Clerk \J,  IV.  D,'\ 

2\%t  May  \mS. 

No.  301. — Lord  Elgin's  Trust bes,  Advocators^  v. 
James  Walls,  Respondent. 

Landlord  and  Tenant —  Lease —  Urban—  Rural  —  Delectus 
Personie — Summary  Removal — An  inn  and  bakrhouse  in  a 
village  fu'ith  ground  atlacfiedt  ^c.^J  having  been.,  along  n't'h  the 
monopoly  of  certain  branches  of  trade,  vnder  regnlations  enactrd 
by  the  proprietor  for  the  village,  let  for  a  Ji*ed  rvnt  vwlcr 
various  conditions,  and  without  any  express  permission  to  nth- 
set^^the  tenant  having  suddenly  dietl,  his  widow  and  son  having 
continued  in  posression— the  widow  having,  as  for  the  son,  sub- 
set the  subjects  and  monopoly  to  a  party,  who,  before  his  term 
of  entry,  subset  to  another — theU  second  suh-tenant  hoping  rn- 
lered  to  possessions—and  the  proprietor  having  ftreftenied  to  the 
Sheriff  a  petition  for  his  summary  removal  from  the  inn  and 
bakehouse,  merely  oi  having  no  title  to  occupy f  the  Court  held. 
That  the  warrant  for  his  removal  was  rightly  granted. — Op- 
nions  of  to  urban  and  rural  tenements. 

The  village  of  Charlettown  was  the  exclusive  pro- 
perty of  Lord  Elgin,  who  had  erected  it  for  the  ac- 
commodation of  his  adjoining  coal  and  lime  works, 
and  who  had  enacted  a  set  of  Taws  and  regulations  for 
its  government.  The  tenants  of  the  cottages  were  all 
tenants  at  will.  Among  other  tenements  in  the 
village  was  an  inn,  with  bakehouse,  &c.  attached. 
This  was  occupied  for  a  short  time  during  lb27  and 
1828,  by  the  deceased  William  Beveridge,  baker,  Dun- 
fermline, under  missives  of  lease,  dated  9th  April 
1827,  for  lOyearsfrom  Whiteunday  1827,  with  breaks, 
in  the  tenant's  option,  at  three  and  five  years.  The 
rent  was  to  be  £160  for  the  first  year,  £170  for  the 
second,  and  £180  for  the  third  and  following  years, — 
each  year's  rent  being  in  the  proportion  of  £10  for  the 
inn ;  £10  for  tKe  bakehouse, — and  the  balance  for  the 
monopoly  of  the  trade  to  be  carried  on  by  the  tenant 
at  Charlestown,  and  the  ground  he  was  to  occupy.  Tlie 
tenant  was  to  have  the  exclusive  sale  of  spirit^t* 
malt  liquors  and  bread,  &c.,  and  was  bound  to  take  his 
malt  liquors  from  Brncehaven  brewery,  and  to  alint 
his  inn  at .  particular  boors.  Varioos  other  stipula- 
tions were  inserted  into  the  missives.  And  James 
Beveridge,  grocer,  and  James  Walls,  builder  in  Dun- 
fermline, became  cautioners  for  the  rent  and  presta- 
tions. 'The  missive  contained  no  express  power  to 
subset.  Beveridge  died  suddenly  in  1828,  leaving  a 
son  and  other  children  in  popillarity.  The  widow  and 
son  continued  in  possession.  In  1830,  the  widow  sob- 
let  the  premises  for  the  remaining  seven  years  from 
Wiiitsunday  1830,  at  a  slightly  advanced  rent,  in  pro- 
portions similar  to  those  of  the  original  rent,  with  a 
grassnm  of  £50,  to  Robert  Anld,  brewer  in  Dunferm- 
line.    In  the  missive  of  subtack,  she  designed  hersielf 

'*  as  Acting  in  name  and  behalf  of  James  Beveridge,  ber  cldv^t 
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son,  who  is  in  ))upi11arity,  and  living  in  family  with  her,**  and 
she  subset  the  premise,  "  as  at  present  possessed  by  her,  in 
name  and  in  behalf  of  her  son,  to  whom,  as  heir^t-law  of  his 
said  father,  the  tack  of  the  said  subjects  belongs.** 

And  it  was  provided,  that  the  sub-tenant  and  his 
cautioner  should  implement  all  the  provisions  of  the 
original  lease, — Mrs  Beveridge  being  bound  to  pay 
the  rent  out  of  the  subrent.  Auld  did  not  enter  him- 
self. But  he  also  granted  a  sublease,  10th  August 
1831,  to  James  Walls,  builder,  Dunfermline,  for  the 
same  period,  with  a  grassum  and  slight  advance  of  rent, 
and  in  the  same  terms,  with  these  diflPerences — that 
Wails  should  not  avail  himself  of  the  original  breaks, 
without  the  written  consent  of  Auld;  that  Walls  should 
not  subset;  and  that  he  should  purchase  from  Auld  the 
whole  ale  and  beer  used  in  the  premises,  so  long  as 
Brocehaven  brewery  should  remain  empty.  Walls  en- 
tered to  possession.  In  September  1 830,  the  advocators, 
who  had  all  along  in  their  books  recognised  merely 
the  heirs  of  Beveridge  as  in  right  of  the  lease,  pre- 
sented a  petition  to  the  SheriiFagainst  the  respondent, 
setting  forth,  That  he  had,  without  their  consent  or 
cognisance,  taken  possession  of  the  subjects:  That 
Mrs  Beveridge  had  no  right  to  subset — and  therefore, 
tliat  the  title  of  Walls  was  bad, — and  praying  fur  his 
removal,  accordingly,  from  the  inn  and  bakehouse 
merely.  Walls  gave  in  answers.  To  the  order  for 
duplies,  the  Sheriff-substitute  added  the  following 

"  Note. — By  the  missive  of  lease  (No.  3.),  of  the  stipulated 
rent  of  £180,  £20  is  made  applicable  to  the  inn  and  bakehouse, 
aiid  tbe  remaining  j£]60  seems  to  be  for  the  monopoly  of  the 
trade  therein  carried  on— the  mode  of  conducting  which  is  anxi- 
ously guarded  by  particular  regulations.  Now,  this  rather  ap- 
pear to  the  Sheriff-substitute  to  take  it  out  of  the  understood 
rale  applicable  to  the  assignation  of  urban  leases ;  and  that, 
from  tbe  nature  of  the  contract,  a  delectus  penotue  is  even  more 
implied  than  in  agricultural  leases.  This  impression  is  men- 
tioned, to  call  ibe  respondent's  attention  to  it  in  framing  his  du- 
plies, and  also  in  regulating  his  business,  that  he  may  contem- 
plate the  possibility  of  a  summary  removaL  No  title  to  the 
lease  in  question  is  produced,  which  mu^t  be  done,  should  the 
respondent  be  able  to  show  that  the  original  lessee  might  have 
assigned  it  to  a  brewer  in  the  neighbourhood,  bound  as  he  was  to 
take  all  bis  malt-liquors  from  Brucehaven  brewery." 

"  Dunfermline,  Ulh  iVbtvm^r  1631.— Tbe  Shmff. substitute 
having  considered  tbe  closed  record,  and,  in  all  tbe  circum- 
stances of  the  case,  being  of  opinion  that  the  copy  missive  of 
lease  ( No.  3.)  founded  on  by  both  parties,  does  not  fall  to  be  con- 
sidered as  a  lease  of  an- urban  tenement ;  but  that  the  implied 
tkUctut  pertofue  is  sufficient  to  bar  its  voluntary  transference 
to  a  stranger  without  the  landlord's  consent ;  and,  farther,  that 
the  subtack  (No.  6.).  granted  by  Mrs  Beveridge  (widow  of  tbe 
original  lessee)  to  Robert  Auld,  is  ineffectual,  from  want  of 
autbority  on  the  port  of  the  granter,  and  no  possession  had  un- 
der it :  Therefore,  finds  that  the  defender  has  no  title  to  con- 
tinue  bis  possession  of  the  premises  in  question  under  the  sub- 
IfSAe  (No  7.)t  granted  by  Mr  Auld  to  him  ;  ordains  him  to  re- 
move therefrom  within  forty-eight  hours  after  he  is  charged  to 
that  effect,  and  decerns :  Finds  the  pursuers  entitled  to  ex- 
penses, an  account  whereof  to  be  given  in.** 

**  DunfermJirte,  25th  November  1831 — The  Sheriff  having 
considered  this  process,  the  Sheriff-substitute,  as  directed  by 
bim,  recals  the  interlocutor  reclaimed  from ;  and,  in  respect 
that  the  lease  in  question  is  a  lease  of  an  urban  tenement,  where 
assignees  and  sub-tenants  are  not  expressly  excluded,  and  that 
there  is  no  sufficient  delectut  persotue  in  the  contract,  so  as  to 
take  the  case  out  of  the  rule  recognised  in  law  as  to  the  powers 
of  fiub-setting  or  assigning  the  lease  of  an  urban  tenement ;  and 
a*  the  defender  has  shown  an  ex  fitcie  title  to  possess,  flowing  from 
the  urigiual  tenaiit^ — refuses  the  dcairo  of  the  petition  ;  ubsoil- 


zies  the  defender  from  the  conclusions  thereof ;  finds  bim  en- 
titled to  his  expenses,  an  account  whereof  to  be  given  in,  and 
decerns. — Note, — The  Sheriff  is  of  opinion  that  the  lease  in  ques- 
tion is  a  lease  of  an  urban  tenement.  It  is  very  true  that  there 
is  a  sum  stipulated  fur, — the  monopoly  of  selling  bread,  spirits, 
&c.  in  the  village  of  Charlcstown,  But  this  does  not,  in  the 
Sheriff's  view,  create  such  a  delectus  jtersome  as  to  take  it  out  of 
the  rule  applicable  to  a  lease  of  an  urban  tenement.  It  is  ad- 
mitted that  the  lease  may  be  taken  up  by  the  heir  of  the  original 
lessee;  and  as  this  heir  might  be  a  minor  or  an  infant,  delectus 
persona  is  out  of  tbe  question.  There  is  nothing,  in  truth,  in 
this  contract,  implying  a  delectus  persons,  any  more  than  there  is 
in  the  lease  of  an  inn  or  shop,  with  the  good  will  supposed  to  at- 
tach to  the  premises ;  and  there  is  no  allegation  that  the  assig- 
nee or  sub-tenant  is  not  qualified  to  implement  properly  the 
terms  of  the  lease.  It  is  said,  indeed,  tlutt  the  defender  has  con- 
travened  some  of  the  stipulations  of  the  original  lease ;  but  this 
cannot  be  pleaded  under  the  petition,  which  prays  for  the  re- 
moval of  the  defender  as  having  no  title  to  possess." 

Lord  Elgin's  trustees  advocated — pleading,  inter 
alia — I.  The  prembes,  from  which  it  is  sought  to  re- 
move the  defender,  do  uot  fall  under  the  denomina- 
tion '^  urban  tenement,*'  but  are  strictly  of  the  nature 
of  a  rural  subject. — IL  Considering  the  peculiar  si- 
tuation of  the  subject  of  the  missive  of  lease,  and  the 
delectus  persona^  and  several  circumstances  under 
which  it  was  let,  there  is  no  ground  for  the  occupa- 
tion of  a  sub-tenant,  without  the  concurrence  of  the 
proprietor,  even  though  the  subject  had  not  been  of 
the  class  of  rural  tenements,  which  it  is  maintained 
to  be. — III.  At  best,  the  law  could  allow  the  heir  of 
the  deceased  original  tenant  nothing  but  the  right  to 
the  value  of  the  lease.  It  can  neither  entitle  him,  nor 
others  for  him,  to  occupation  in  the  manner  contend- 
ed for  as  promiscuous  sub-tenants.  This  would  be 
setting  at  nought  every  right  and  interest  of  the  pro- 
prietor in  the  premises. — IV.  The  heir  of  the  deceas- 
ed tenant  cannot,  in  any  way,  legally  act  for  himself. 
He  is  in  pupillarity.  Nor  has  his  mother  any  better 
right  to  act  for  him.  No  tutors  have  been  appointed. 
The  law  allows  none  others  to  interfere. — V.  The 
pretended  subleases  in  question  are  totally  invalid,  as 
being  granted  without  authority. — VI.  The  defender 
having  neitlier  a  proper  nor  legal  title,  nor  the  ap- 
proval of  the  pursuers  to  possess  the  premises  in  ques- 
tion, and  the  nature  of  the  possession  having  been 
changed,  and  the  provisions  of  the  original  lease  in- 
fringed, he  cannot  avoid  ao  ejection  from  the  said 
premises. 

The  respondent  pleaded — I.  The  only  premises 
from  which  it  is  sought  to  remove  the  defender,  and 
to  which  the  original  petition  refers,  are  an  iun  and  a 
bakehouse, — and  these  subjects  are  unquestionably 
urban  tenements  in  the  sense  of  law. — II.  In  regard 
to  all  such  subjects,  the  rule  is,  that  unless  sub-teuants 
and  assignees  shall  be  expressly  excluded,  the  power 
of  subsetting  or  assigning  is  held  to  be  implied. — 11 1. 
The  pursuers  having,  as  they  admit,  recognised  the 
right  of  the  heirs  of  the  late  Mr  Beveridge  to  claim 
the  benefit  of  the  original  lease,  by  accepting  of  the 
rents  from  them,  and  otlierwi.se — they  cannot  be  per- 
mitted, by  any  such  summary  process  as  the  present, 
to  dispute  the  right  of  these  heirs,  or  of  those  acting 
for  them,  to  grant  the  subtack  to  Mr  Auld. — IV. 
Still  less  have  the  pursuers  any  title  to  raise  any  ques- 
tion as  to  the  subtack  in  favour  of  the  defender.    The 
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original  lease  still  aubsiiU  io  farour  of  the  heirs  of 
Mr  Beveridge ;  and  all  the  stipulations  of  that  lease 
may  be  enforced  against  these  heirs.  The  pursuers 
have  no  concern  wUh  the  snbtack  in  favour  of  the  de- 
fender ;  and  can  neither  demand  the  rent  thereby  pay- 
able, nor  insist  that  the  snbtack  shall  be  set  astde^— - 
V.  If  there  were  any  grounds  for  setting  aside  the 
snbtack,  this  must  be  done  in  a  regular  process  of  re* 
duction,  and  canndt  be  made  the  subject  of  a  summary 
process  of  removing.  The  heir  of  Mr  Beveridge,  on 
whose  account  the  sublease  was  granted,  has  a  material 
interest  in  supporting  it ;  and  it  cannot  be  set  aside  in 
any  process  unless  this  heir  shall  be  called  for  his  in« 
terest. — VI.  The  defender  holds  the  possession  of  the 
premises  under  a  regular  written  title,  for  which  he 
has  paid  full  value ;  and  he  cannot  be  summarily  re- 
moved or  deprived  of  possession  till  that  written  title 
nliall  be  reduced  and  set  aside  by  the  proper  action,  in 
the  competent  eonrt.<— VI L  Even  were  there  grounds 
for  reducing  and  setting  aside  the  sublease  in  favour 
of  the  defender,  the  pursuers  would  not  be  entitled  to 
assume  possession  of  the  premises,  as  they  seem  to 
suppose ;  but  the  right  in  favour  of  the  heirs  of  Mr 
Beveridge  under  the  original  lease  would  revive,  and 
they  would  be  entitled  to  claim  the  possession  under 
that  lease.  The  pursuers,  therefore,  have  no  title  or 
interest  to  set  aside  the  sublease  in  ^voor  of  the  de- 
fender. 

'*  The  Lord  Ordinary  (I3tb  November  1832,)  hating  con- 
sidered the  advocation  and  the  Inferior  Court  process,  remits  the 
canst  rimplieiier  to  the  Sheriff,  and  decerns :  Finds  the  advoca- 
tors liable  to  the  respondent  in  expenses,  of  which  appoints  an 
account  to  be  given  in,  and,  when  lodged,  remits  to  the  auditor 
to  tax  the  same,  and  report — Note. — The  view  of  the  Lord  Or- 
dinary is  not  materially  different  from  that  of  the  Sheriff.     So 
iiAuch  of  the  contract  consists  of  a  special  appreement  to  supply 
and  be  supplied  with  bread,  beer  and  spirits,  in  a  very  important 
and  delicate  way.  that  the  Lord  Ordinary  might,  perhaps,  have 
been  inclined,  with  the  Sheriff-substitute,  to  have  viewed  it  as 
more  personal,  and  less  transmissible,  than  an  ordinary  rural 
lease :  and,  indeed,  as  wholly  personal,  and  not  tmnsmissible  at 
all.     But  then  it  is  undoubted,  that  the  parties  did  not  so  intend 
the  contract ;  for,  in  that  view,  it  must  have  immediately  ended 
on  the  death  of  the  party  contracting  to  fumbh,  and  never  could 
have,  in  any  way,  oonveved  obligation  or  right  to  his  heir,  which, 
however,  it  has  been  held  to  da— That  being  the  view  of  the 
parties,  the  Lord  Ordinary  thinks  the  view  of  the  Sheriff  is  the 
true  one,  vis.  that  the  primary  part  of  the  contract  was  viewed 
ai  a  lease  of  an  urban  subject,  ivith  its  quality  of  tfansmisslbUity, 
to  which  the  other  matter  of  contract  was  appended ;  and,  conse- 
quently, intended  to.  transmit  along  with  the  lease.     And,  if  so, 
the  Lord  Or£nary  does  not  see  any  other  measure  of  transmis- 
slbility  than  the  ordirtary  one  of  such  a  lease ;  and,  indeed,  there 
was  one  reason  why  the  contilict  should  be  of  this  nature,  vis. 
that  the  tenant  was  to  undertake  so  extensive  a  trade  under  it  as 
could  not  £dl  to  throw  him  out  of  other  trade  in  a  great  degree; 
and  it  would  have  been  hard  if,  after  doing  this,  he  was  to  be 
limited  to  strictly  personal  execution  of  what  was  stipulated  on 
his  part,  withoQt  the  usual  advantage  of  leaving  his  business  to 
his  tamily,  or  disposing  of  it  to  another  person.** 

The  advocators  reclaimed.  At  advising,  25th  Janu- 
ary 1833, 

Lord  Meatlowhank  observed,  that  it  was  not  disputed,  that  in 
the  books  of  Lord  Elgin's  trust,  the  entries  were  solely  in  name 
of  the  heirs  of  Bevendge.  Could  any  case  he  shown,  in  which 
an  inn  on  a  road  or  in  a  village  had  been  held  capable  of  being 
subset,  without  an  express  provision  to  that  effect  7  It  seemed 
alway!4  taken  for  granted  in  this  case,  that  the  lease  had  descended 
to  the  heir.     But  a  lease  might  be  renewed  to  the  heir,  not  in 


the  character  of  heir  at  all.  And  in  this  case,  it  might  bare 
been  so  renewed  from  the  purest  motives — there  being  a  large 
stock  on  hand,  and  the  death  of  the  father  having  been  sudden. 
Thus,  the  Earl  might  very  well  have  allowed  the  possession  to 
go  on,  without  at  afi  recognising  the  right  of  young  Beveridge  as 
heir.  He  had  a  dear  opinion.  Bat  if  nainotea  of  debate  were 
to  be  ordered,  he  would  reserve  it. 

Lord  CrihgiUMep  looking  to  the  mode  in  which  the  original  3|k 
plication  had  been  framed,  would  question  whether  the  Court 
could  go  farther,  n-ithout  Auld  being  cited.  For  any  thing  that 
appeared,  Mrs  Beveridge  might  have  a  factory  from  this  Court. 
The  principal  tackman  must  be  called. 

The  Lord  Jutiiee-Cterk  thought  it  an  anomalous  case.  He 
doubted  if  any  case  had  oocarred  with  a  similar  stipulation  aa  to 
monop<^y.  The  questtone  raised  were  of  great  importance,  e.  g, 
whether  this  vras  an  urban  tenement  or  not?  But  iSrst  of  all, 
there  must  be  intimation  to  the  poor  woman  and  her  son.  Par- 
ties should  give  in  mutual  minutes  of  debate,  and  attend  to  the 
questions  rtdsed  regarding  sutlery  in  the  Wilsontown  iron  worlu. 

The  Court  accordingly  ordered  minutee  of  debate 
and  intimation  to  the  widow  and  son  of  Beveridge. 
It  was  discovered  that  the  widow  and  son  were  in 
America,  so  that  the  intimation  led  to  nothing.  On 
advising  the  minutes,  14th  May  1833, 

Lord  denlee  could  not  think  that  the  trustees  had  acquiesced. 
Nothing  was  more  natural  than  for  the  cautioner  Walls  to  make 
a  payment  to  account  He  doubted  if  there  was  sufficient  rea- 
son  to  adopt  the  Lord  Ordinarv's  rt^th  decidendi.  And,  aa  to  the 
idea  that  the  present  esse  was  little  different  from  that  of  the  let- 
ting of  a  shop  with  the  good  will,  he  oould  not  help  thinking 
it  quite  different.  In  that  case  there  refpiained  no  subsisting 
obligation.  Here  there  remained  mutual  obligations,  which 
might  be  constant  sources  of  difference.  The  question  vi'as 
difficult  But,  on  the  whole,  he  rather  thought  with  the  Sheriff- 
substitute,  and  regarded  his  interlocutor  as  more  correct  thsn 
that  of  the  Sheriff.  Auld  had  acted  as  If  he  had  been  vested  in 
the  right  of  the  snbtack.  But  he  could  not  be  so,  until  the  term 
of  his  entry  came.    And  he  never  did  enter. 

The  Lord  Justice-Clerk  had  thought  it  tight  to  call  young 
Beveridge.  But  it  was  plain  that  the  transactions  detailed  in 
the  case  had  no  reference  to  the  benefit  of  the  family  of  the  de- 
ceased. It  was  of  importance  to  have  a  person  of  character 
under  strict  rules  in  the  village.  The  inn  and  bakehouse  were 
merely  the  locus.  The  monopoly  was  the  leadbg  object  of  the 
lease.  The  tenements  were  merely  subsidiary  objects.  The 
proprietor  was  to  have  a  delectus  persona.  The  tenement  could 
not  be  regarded  as  urban,  and  the  intentions  of  the  proprietor 
should  not  be  defeated.  The  yoonger  Beveridge  had  no  power, 
without  Lord  Elgin's  consent,  to  execute  the  most  formal  sub- 
tack.  There  was  no  ground  for  holding  the  appUcation  for  sum- 
marv  removal  of  a  precarious  possessor  irregular.  He  did  not 
thuik  that  acquiescence  on  the  part  of  the  trustees  had  beoi 
proved.  Walls  was  security,  and  he  paid.  The  trustees  had  no 
right  to  interfere  with  the  private  arnmgements  among  the 
parties*  They  did  not  know  of  the  transaction,  and  had  not 
homologated  it 

Lord  Meadowbank  sgreed.  Such  had  been  his  Ibrmer  opinioB 
also. 

Lord  Cringleiie  had  doubts.  This  was  just  equivaleBt  to  a 
lease  sedoding  assignees  and  sub-tenants,  on  whidi  it  was  quite 
competent  to  bring  an  action  without  calling  the  sub-tenant  at  all. 
But  the  question  of  difficulty  was,  whether  this  was  aa  urban 
tenement,  and  so  transmissible  The  Lord  Ordinary  would 
have  thought  it  not  so,  if  in  a  question  with  the  original  tenant* 
But  he  seemed  to  think  that  the  case  was  altered  l^  the  subse- 
quent transactions.  It  did  not  appear  correct,  however,  that  so 
much  weight  should  be  laid  on  these.  The  heir,  too,  had  left 
the  country,  and  so  the  lease  was  vacated.  On  the  wholes  he  was 
disposed  to  alter. 

The  Court,  21st  May  1833, 

"  Rccal  the  intrrloeutor  complained  of;  advocate  the  cause : 
Find  that  the  original  missive  of  lease,  considered  in  relation  to 
the  peculiar  circumstances  of  the  property  and  work  of  Lord 
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£lgtn»  is  more  of  the  natiite  of  a  special  agrecmeBt  or  contract 
relative  to  the  moaopolf  ol  trede  to  be  carried  oa  aader  aa  iai- 
plied  dektiui  pemnug,  than  of  a  leaac  of  the  small  ian  aod  bake- 
house thereby  let,  and  that  it  cannot  be  considered  as  a  lease  of 
as  urban  tenement :  Find  that  the  anbtack  granted  by  Mrs  Ann 
Stobie  or  Beveridge  (widow  of  the  originid  leaee,)  to  Robert 
Auld,  is  ineJTectual,  frooi  want  of  autfaoritr  on  the  part  of  the 
gtanter,  and  no  possession  had  under  it,  and  that  the  subtack  by 
the  said  Robert  Walls  to  the  defender,  James  Walls,  is  therefore 
also  invalid :  Tberefore,  find  that  the  defender  has  no  title  to 
continue  his  possession  of  the  premisee  in  question,  under  the 
sublease  granted  by  the  said  Robeft  Auld  to  hmn :  Ordain  them 
to  remoTe  therefrom  within  forty-eight  boors  after  he  is  charged 
to  that  effect,  and  decern ;  Find  the  adroeators  entitled  to  their 
expenses,  both  in  this  Court  and  in  the  In&iior  Court :  Allow 
an  account,'*  &c 

Authorities  for  Respondent.— Ersk.  Iv.  Ed.  p.  367-8;  11. 
9, 6.  Bell  (k>m.  4th  Ed.  p.  56,  and  Note  5 ;  IL  32.  Dirle- 
ton's  Doubts,  p.  412,  Oct.  Ed.,  and  Stewart's  Answer.  Digest 
SO,  16, 196.  Inst.  II.  31.  Rossel,  In^  e.  Btnnie,  7th  Janvary 
1747,  £lch.  V.  Tack,  No.  13;  Statist.  Aect,  XIX.  97.  An- 
derson  v.  Alexander,  &c  lOth  July  1811 ;  Bell's  Princ.  p*  381. 

Second  Division. — Lord  Ordinary,  Mackenae.— ^d.  Skene* 
W.  P.  Dandas. — jIU.  Dean  of  Faculty  (Hope),  More. — Adam 
Rolland,  Jun.,  W.S.,  and  M*  Ritchie,  Bayfey  and  Henderson, 
W.S.,  Agents.---Mr  Holland,  Clerk.— [T.  C.J 

2lst  May  1833. 

No.  302.— «JoBN  Stbwart,  Suspender,  v.  James 
STKWARTy  Charger  and  Respondent. 

Master  and  Servant^— Apprentice—- Incarceration— Caution- 
Process— vdis  apyrentiee,  bowid  wUkoui  eamiwn,  but  under  a 
penaltjff  kaoiMg  deterigd  kit  urvieg"'  the  wuuler  Mmring  pHiUaned 
the  Skenf,  not  anltf  fir  an  order  on  the  apprentice  to  return 
to,  and  continue  in  the  servicCf  and  to  fulfii  hit  engagement 
nnder  'the  indenture,  but  alto  for  hit  impritonment  until  he 
tkouUJind  emution  to  return  and  continuet  and  lofiilfUhit 
tngogewtenty^-tke  apprentice  hawng,  after  examinationf  been 
first  ordained  to  return,  and  thereafier,  on  a  teeond  deterHonj 
ineareerated  tiil  he  thontd  JUtd  eaution  in  termt  of  the  prayer 
of  the  petition — Held,  that  the  UHOrroHt  isof  iilegoL 

The  suspender,  a  miner,  entered,  without  nny  cau- 
tioner, into  the  respondent's  serrtee  in  February  1831, 
by  inden tares,  bincfing  him  to  serve  for  three  years, 
under  a  penalty  for  non-performance.  He  continued 
for  some  little  time  in  the  service,  and  received  his 
wages.  But  in  consequence  of  varioos  circamstanoes, 
he  lef^  it  on  the  2dd  of  April  1881.  And  on  the  12th 
of  Jaly  18S1,  the  respondent  presented  a  petition  to 
the  Sheriff,  narrating  the  terms  of  the  Indentiurei  and 
the  fact  of  desertion,  and  praying  the  Sheriff 

"  to  ^rant  warrant  for  apprehending  the  said  John  Stewart,  and 
bringing  him  before  you  for  examination ;  and  upon  his  said  de- 
sertion and  breach  of  engagement  beinff  admitted  or  proven,  to 
grant  warrant  for  committing  him  to  pnson,  until  he  find  oantion 
to  fulfil  hii  engagement ;  or  otherwise  ordain  him  to  return  to 
the  petitioner's  service  within  twenty-four  hours  after  the  date 
of  such  order,  and  to  centimie  therein,  and  fnlfil  his  engagement 
ay  and  antil  the  expiry  of  the  said  indenture ;  and  in  the  event  of 
ins  refuting,  or  at  any  time  ceasing  to  obey  the  said  order,  to 
grant  warrant  for  apprehending  and  committing  hnn  to  prison, 
until  be  gave'snfflcient  caution  acted  in  the  broks  of  Court,  to 
obey  tbe  same ;  and  in  any  event,  to  decern  against  him  for  the 
expenses  of  this  application,  and  all  to  follow  hereon,  reserrxng 
to  tbe  petitioner,  tiis  datm  and  action  of  damages  for  breach  of 
engagement,  as  accords ;  and  in  the  meantime  to  recommend  to 
other  Judges  and  Magistrates  to  grant  concurrence  to  the  execu- 
tion within  their  jurisdictions,  of  the  warrant  to  follow  hereon." 

The  suspender  was  Inroiight  np  for  exammattOB  on 
the  3d  of  September,  and  emitted  a  declaration ;  when 
the  Sheriff  ordained  him 


"  to  letim  to  the  petitiDner's  employment  within  twenty-tor 
hours  after  service  of  this  petition  and  deliverance,  and  to  con- 
tinue tn  aaid  employment,  and  fulfil  his  engagement  under  said 
indenture—^  in  teraEis  of  the  prayer  of  the  petition ;  and  appointa 
senrice  of  the  petition,  and  of  this  deliveranee,  to  be  made  upon 
the  said  John  Stewart,  and  the  said  John  Stewart  to  answer  the 
said  petitien,  if  so  advised,  within  three  daye  after  serviee.'' 

The  suspender  returned  to  his  employment  for  a 
few  days,  but  soon  deserted  it  again.  Thereafter,  the 
Sheriff,  14th  September  1831,  granted  warrant 

'*  to  apprehend  the  person  of  the  before-designed  John  Stew- 
art, if  found  within  tbe  county  of  Linlithgow,  and  to  imprison 
him  in  the  tolbooth  of  Linlithgow  until  he  give  sufficient  caution, 
acted  in  the  books  of  Court,  to  return  to  his  employment,  and 
continue  therein,  and  fulfil  his  engagement  with  the  petitioner-— 
all  in  terms  of  the  prayer  of  the  petition,*'  &c. 

Under  this  warrant,  the  suspender  was  immediately 
incarcerated.  He  was  nnable  to  find  the  caution  re- 
quired* Bot  he  presented  a  bill  of  suspension  and 
liberation,  which  tne  Court  passed,  21st  June  1832, — 
see  Scottish  Jurist,  Vol.  IV.  p.  514. 

The  suspender  pleaded — I.  The  proceedings  before 
the  Sheriff  were  illegal  and  informal ;  and  the  prayer 
of  the  petition,  that  the  suspender  should  be  im- 
prisoned nntil  he  fonnd  caution  to  fulfil  the  obligations 
in  his  indenture,  was  directly  contrary  to  law.— IL 
The  warrant  of  tbe  Sheriff,  authorising  the  imprison- 
ment of  the  complainer,  was  illegal ;  tne  Sheriff  had 
no  power  or  right  to  grant  snch  a  warrant  in  tbe  oir- 
cum8tances.^lll.  No  Sheriff  has  power  to  grant 
a  summary  warrant  of  imprisonment,  for  the  purpose 
of  compelling  a  party  to  find  caution  that  he  will  per- 
form his  part  of  a  civil  contract,  to  the  non-per- 
formance of  which  a  penalty  is  attached.  The  respon- 
dent pleaded— I.  When  an  apprentice  deserts  his  ser- 
vice during  tbe  period  of  his  indenture,  it  is  competent 
and  lawful  for  the  Sheriff  to  enforce  bis  return  by  a 
summary  warrant  of  imprisonment,  in  tbe  terms  of 
the  warrant  complained  of. — IL  Although  a  Sheriff 
may  not  have  a  right  to  make  a  new  contract  for  the 
parties,  by  ordaining  the  apprentice  to  find  caution  for 
the  fulfilment  of  tbe  various  prestations  stipulated  in 
tbe  indenture,  he  is  entitled  to  grant  warrant  of  im- 
prisonment, until  he  find  caution  to  return  and  con- 
tinue in  his  master's  employment,  as  this  is  the  only 
practical  method  by  whicn  the  summary  mode  of 
redress  recognised  by  the  law  can  be  nuMie  effectual. 
—III.  In  order  to  ascertain  the  true  import  of  a  war- 
rant granted  expressly  in  terms  of  a  petition,^  it  is 
necessary  to  take  into  view  the  terms  of  the  petition ; 
and  tbe  warrant  cannot  be  beid  to  be  different  from, 
or  more  extensive  than,  tbe  warrant  craved  in  the 
petition. 

"  The  Lord  Ordinary  ( I8th  December  1832,)  having  resumed 
consideration  of  the  debate,  and  advised  the  process,  suspends 
the  letters  and  charge  simpUdter,  reserving  to  the  respondent  to 
malee  all  competent  application  as  accords :  Finds  expenses  due ; 
allows  an  account  thereof  to  be  given  in,  and  remits  to  the  audi- 
tor to  tax  the  same,  and  to  report,  and  decerns. — Note. — In  the 
ease  of  Raebnrn  v.  Reid,  4th  June  1895,  warrant  of  imprison- 
ment was  grnnted  till  the  servant  found  caution,  not  only  to  re- 
turn  to  his  work,  but  also  faithfully  to  serve  out  the  period  of 
four  weeks  mentioned  in  the  petition.  In  like  manner,  in  the 
Shoemakers  o.  Marshall  and  others,  llth  December  1798,  the 
caution  required  is,  that  they  shall  retuni  to,  and  work  to  their 
masters,  and  that  for  one  month  at  least;  and  in  M'LelUn  e. 
Gentle,  9th  July  1825,  the  caution  was,  to  return  to  the  employ* 
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raent  of  the  petitioner,  and  continue  therein,  in  terms  of  his 

agreement.     The  Liord  Ordinary  is  of  opinion,  that  if  caution  is 

to  be  found  by  the  servant  or  apprentice  to  return  to  his  work, 

it  must  extend  to  continuing  in  it  also,  as  it  would  be  quite 

nugatory  if  the  caution  was  to  apply  only  to  the  return  of  the 

apprentice,  and  that  he  might  again  desert  next  half  boor  without 

any  forfeiture  of  the  caution.     If  this  were  all  that  was  contained 

in  this  warrant,  the  Lord  Ordinary  would  hold  it  to  be  legal, 

both  from  the  reason  of  the  thing,  and  on  the  authority  of  the 

aboVe  cases.     But  th6  prayer  of  the  application  is  broader  than 

this :  it  is, '  to  brdain  him  to  return  to  the  petitioner's  service 

within  twenty- four  hours  after  the  date  of  such  order,  and  to 

continue  therein,  and  fulfil  his  said  engagement  ay  and  until,'* 

&c.     Now,  no  doubt  it  was  said,  that  to  fulfil  said  engagement, 

is  just  the  same  as  to  return  and  continue  in  the  service;  it  is 

possible  that  it  mav  be  so.     But  a  warrant  of  this  kind  ought  to 

be  perfectly  unambiguous,  and  shonld  leave  no  room  for  con* 

Btruction ;  and  the  additional  clause  may  mean,  and  most  naturally 

does  mean,  something  else  than  is  tontained  in  the  words  which 

go  before  it;  therefore  the  Lord  Ordinary  must  hold,  that  it  goes 

beyond  the  cases  already  referred  to,  and  comes  up  to  the  case  of 

Wright  o.  McGregor,  9th  February  1626,  and  implies  caution  to 

fulfil  his  engagement  generally  under  his  contract  of  indenture. 

This  being  the  case,  the  opinions  of  the  Court  were  too  strongly 

expressed  in  that  case,  and  also  at  pastting  the  bill  in  the  present 

case,  for  the  Lord  Ordinary  to  hold  the  warrant  otherwise  than 

iHegaL     It  is  therefore  unnecessary  to  notice  the  other  point, 

that  in  this  indenture  a  penalty  is  stipulated,  hut  no  cautioner, 

and  that  caution  cannot  be  superadded.     The  Lord  Ordinary 

shall  otfer  no  opinion  on  this  question,  but  simply  refer  to  the 

following  cases  as  illustrative  of  the  point: — Crichton,  19th 

March  1630;  Beattie,  27th  December  1695;  BrOomfield,  1 1th 

August  1753;  and  Dinwoody,  22d  November  1748,  in  Kil- 

kerran." 

The  respondent  reclaimed.    At  advising. 

Lord  MeadowbanJk  could  not  allow  the  liberty  of  the  subject 
to  be  trifled  with  by  such  proceedings.  The  Court  were  bound 
to  give  the  very  strictest  interpretation  to  them.  There  was 
very  little  difference  between  this  case  and  the  case  of  M'Lellao 
o.  Gentle,  as  to  the  nature  of  the  caution  required. 

The  Lord  Jusiice-Cterk  was  satisfied  that  the  interlocutor  of 
the  Lord  Ordinary  was  right.  The  warrant  for  imprisonment 
must  be  most  strictly  interpreted. 

Tlie  Court  refused  the  ootey  with  additional  ex- 
pensed. 

Authorities  for  Suspender.— 'fait  Just  of  Peace,  SSd  Edit, 
p.  328.     Wright  V.  McGregor;  Sb.  IV.  291,  9th  Feb.  1826. 

Second  t)ivi8iort._Lord  Ordinary,  Medwyn.— ^c<.  Sandford. 
— AU,  Monteitb.— Alexander  Hamilton,  W.S.,  and  John  Hen- 
derson, S.S.C.,  Agents.— Mr  Clerk.— [T.  C] 

N.B. — A  similar  case,  Suspension  and  Liberation  Joseph 
Marshall  v.  James  Stewart  (the  same  master),  was  decided  on 
the  same  day,  upon  the  same  grounds. 

2U/  May  1833. 

No.  303. — William  Lanomuir>  Pursuer,  v,  Wil- 
liam Thomson,  Defender. 

Process — Jury  Court  —  Expenses  —  Modification  — A  partjf 
having  brought  an  action  of  damaget  on  the  two  grounds, 
of  defamation  afld  of  illegal  apprehension  and  tlelention ;  and 
katfing  obtained  a  verdict  on  the  lattet  ground,  while  the  Jury 
found  for  the  defender  as  to  the  former — The  Court,  in  apply- 
ing the  verdict,  gave  expenses,  subject  to  mddification. 

This  case  18  reported  an/fa,  16th  March  1833,  Scot- 
tish Jurist,  Vol.  V.  p.  350.  The  Jury  having  fouod 
for  the  defender,  in  an  action  of  damages,  on  the  two 
first  of  three  issues, — viz.  those  regarding  defamation, 
and  for  the  pursuer  upon  the  third  issue,  which  re- 
garded illegal  apprehension  and  detention, — the  pur- 
suer, in  moving  for  applicatiou  of  the  verdict,  moved 
for  his  whole  expenses. 


The  Lord  Justice^Cterk  observed,  that  the  two  grounds  of  ac- 
.  tion  were  quite  distinct  The  absurdity  might  lie  in  having  the 
two  first  issues  framed  at  aU.  But  it  was  plain  that  a  party 
might  be  improperly  imprisoned,  and  yet  not  defamed.  The 
defender  teould  not  be  subjected  in  the  whole  expenses.  They 
must  be  gi%'en,  subject  to  modification. 

The  Court  applied  the  verdict,  and  gave  expenses, 
subject  to  modincation. 

Second  Division. — Act,  P.  Robertson,  Milne.— ^£1.  Skene, 
Ivory,  Reid. — A.  P.  Henderson,  and  James  Duncan,   W.S., 

Agents M.  Clerk.— [r.  C] 

2Sd  May  1833. 

No.  S04.->^HKtEN  Fergus  or  M'Leish  and  Hus- 
band, Pursuers^  tr.  Isobel  Fergus  or  Izat  and 
Husband,  Defenders. 

Process — Error— /Teld  competent,  on  a  note  to  the  Courts  to  cor- 
red  a  clerical  error  in  an  extracted  decree  of  the  Lord  Ordinary, 

In  this  case,  which  is  reported  aniea^  Vol.  V.  p. 

219,  the  Court  adhered  to  an  interlocutor  of  the  Lord 

Ordinary,  and  remitted  to  his  Lordship  to  proceed 

farther  iu  the  cause.    After  the  case  went  back  to  his 

Lordship,  the  pursuers  obtained  an  interim  decree  for 

a  part  of  the  sums  sued  for,  but  in  the  interlocutor, 

the  word  *'  decerns'*  was  omitted.     After  the  decree 

had  been  extracted,  the  defenders  objected,  that  it  was 

null  and  void,  in  respect  the  interlocutor  contained  no 

decerniture; — whereupon  the  pursuers  presented  a 

note  to  the  Court,  praying  for  a  warrant  to  supply  the 

omission.    The  Court  were  clear  that  a  mere  clerical 

error  of  this  kind  might  competently  be  supplied, 

and  they  therefore 

"  Allow  decree  to  go  out  for  the  sums  found  due  by  the  Lord 
Ordinary,  and  be  extracted  ad  interim,  and  decern  j  and  remit  to 
the  Lord  Ordinary  to  proceed  in  the  cause.*' 

First  Division.— Lord  Ordinary,  Fullerton. — Act,  J.  Pat- 
terson ;  Wotherspoon  &  Mack,  W.  S.,  Agents. — Alt,  H.  Bruce ; 
Tait  &  Young,  W.S.,  Agents.^Mr  BeU,  Clerk._[G.  JJ,] 

2Sd  May  1833. 

No.  305.— sTouN  MiNTO,  &c.,  Pursuers,  v.  Jouk 
KiRKPATRicK,  &c.,  Defenders. 

Parent  and  Child — Legitime  Partnership— Shares-- Heritable 
and  Moveable —  Collation— Process^  Summons — Conclusion 
— -^  merchant  having  a  daughter  by  ajlrst,  and  a  son  by  a  stUue- 
quent  mai^riagci  having  taken  his  son  into  partnership,  and  taken 
tht  titles  of  heritable  subjects,  connected  with  the  business,  in  tki: 
names  of  both;  having  executed  a  general  settlement  of  his  teh^lr 
estate  in  favour  qfhis  son,  under  burden  of  an  annuity  of  JCoO 
to  hi*  daughter ;  the  father  and  ton,  and,  after  the  father's  death, 
the  son  and  daughter,  having  lived  in  family  together,  without 
any  pecuyuary  arrangements ;  the  father  having  died  in  177G, 
and  the  daughter  having  in  1797  brought  an  action  against  the 
representatives  of  her  brother,  concluding  alternatively,  either  for 
what  she  mainlaitied  to  be  due  to  her  as  legitim,  or  for  her  on- 
nuity  of  £50  since  herfather^i  deatht  under  deduction  of  boards 
^c—Held,  that  her  claim  for  legitim  was  not  barred  by  Aohmu 
togation,  or  otherwise  unfounded, — that  the  parlnerthnp  stock 
included  the  heritage,  and  was  to  be  taken  as  at  the  death  of  the 
father,"^th€U  one-half  was  the  son's,  and  that  one-half  of  the  re- 
maining half  was  legitim, — that  the  son  htui  right  to  legitim, 
without  collating  his  company  funds,  so  that  it  fell  to  be  equally 
divided, — that  the  daughter  could  not  in  that  process,  in  which 
her  claim  for  legitim  had  been  allowed,  claim  her  J^M — but 
that  a  sum  must  be  taken  off  her  legal  share  for  board* 

This  iiiFolved  case  originated  in  1797,  with  a  sam* 
mons  at  the  instance  of  Margaret  Si  me,  daughter  of 
the  deceased  John  Sime,  senior,  ship-builder  in  Leitb, 


1833.] 


tHB  SCOttlSti  JURISt. 


877 


by  Mar^^ret  Gordon  his  first  wife,  against  James 
Balfour,  W.S.,  the  sarriring  and  acting  executor  and 
trust-disponee  of  the  deceased's  son  hy  a  second  mar- 
riage with  Margaret  Hogg,  John  Sime,  junior,— ^and 
against  Johu  Kirkpatrick,  advocate,  his  residuary  dis- 
ponee  and  legatee — setting  forth,  inier  alioj  That  she 
was  the  only  child  of  hef  father's  first  marriage,  and 
represented  her  deceased  mother:  That  on  her  fa- 
ther's death  in  1776,  his  son,  John  Sime,  intromitted 
with  his  father's  whole  estate, — and  the  pursuer,  and 
Janet  LaWson,  the  third  wife  of  the  deceased,  lived  in  fa- 
roily  with  John  Sime,  jun.,  till  the  death  of  the  widow 
in  1790,  and  of  John  Sime,  junior,  unmarried,  in  1796, 
— the  widow  having  in  1787  discharged  him  of  all  claims 
at  her  instance :  That  in  the  repositories  of  John  Sime, 
junior,  were  found  two  deeds  of  trust  settlement  by 
him,  in  favour  of  the  defender,  John  Kirkpatrick, 
under  burden  of  his  debts  and  obligations,  and  also 
an  extract  of  a  general  conveyance  in  1776,  by  which 
John  Sime,  senior,  had  given  to  his  son  his  whole 
estate,  heritable  and  moveable,  under  condition  that 
he  should  pay  £50  annually  to  the  pursuer.     And  she 
concluded  for  whatever  should  be  round  due  to  her  as 
heir,  executrix,  next  of  kin,  or  as  only  surviving  child 
of  the  first  marriage-M)r  else  for  the  annuity  of  £50 
since  her  father's  death,  and  onwards,  under  deduction 
of  her  board  while  living  with  her  brother  in  family. 
Defences  were  given  in,  pleading,  that  the  bygone 
annuities  were  all  satisfied.    Lord  Polkemmet>  Ordi- 
nary, 

*'  November  12, 1 799. «-> Having  considered  the  Condeaeendeilce 
for  the  pursuer,  these  answers  thereto,  with  the  replies,  duplies, 
writiof^  produced,  and  whole  process.  Finds  xijut  tertii  for  the 
defender,  in  behalf  of  his  constituents,  to  object  to  the  capacity 
of  the  pursuer,  in  respect  that  these  constituents  are  none  of  her 
lawful  kindred,  and  that  if  the  pursuer's  factor  were  advising  her 
to  any  measures  against  her  interest,  it  is  to  be  presumed  that 
her  lawful  kindred  would  interpose  to  get  her  afiairs  taken  out 
of  his  management :    Finds,  that  no  act  of  homologation  is  in- 
structed or  condescended  on,  from  which  it  is  to  be  inferred  that 
the  pursuer  acquiesced  irt,  or  even  knew  the  particulars  of  her 
father's  settlement,  and  therefore  finds  her  still  entitled  to  claim 
her  Ugiiim,  which,  in  the  present  case,  is  the  fourth  of  the  free 
moveables  which  the  father  left  at  his  death  :    Farther,  in  re- 
spect the  pursuer's  brother,  now  deceased,  did,  during  the  whole 
of  the  father's  life  remain  unmarried,  in  family  with  the  father, 
without  being  forisfamiliated,  or  having  acquired  any  separate 
property  of  his  own,  and  that  any  benefit  arising  from  the  indus- 
try or  service  of  the  son  did  belong  to  the  fHtber, — {tride  Lord 
Suu,  B.  I.  tit.  5.  sec.  6.) :  Finds,  that  in  these  circumstances 
the  father,  by  assuming  him  as  a  partner  in  his  trade,  is  not  to 
be  presumed  to  have  given  away  lo  his  son,  in  his  own  lifetime, 
the  half  or  any  pare  of  his  property,  nor  even  to  have  communi- 
cated to  him  the  half  or  any  share  of  the  profits  of  his  trade,  but 
that  this  assumption  of  the  son  as  a  partner  was  merely  to  ease 
himself  in  his  old  age  of  the  labour,  by  devolving  the  manage- 
ment ou  bis  son,  and  making  himself  and  his  property  responsible 
for  his  son*s  contractions  with  third  parties,  relative  to  the  trade : 
Finds,  that  the  whole  articles  of  property,  heritable  and  move- 
able, specified  in  the  state  of  the  afi'airs  of  John  Sime  and  Son, 
dated  the  1st  of  Januarv  1776,  are  to  be  held  as  then  belonging 
solely  to  the  father,  and  as  having  been  taken  up  by  the  son  after 
the  tiither's  death,  in  virtue  of  the  father's  settlement,  of  the 
whole  in  his  favour  :  With  respect  to  other  matters  about  which 
t\ie  parties  differ,  remits  to  Mr  Robert  Allan,  accountant,  to 
hear  parties,  to  examine  Mr  Sime's  books  and  papers,  and  take 
^hat  other  information  he  may  think  proper,  and  to  report.** 

The  Court  thereafter  found  that  the  pursuer  was 


not  barred  from  insisting  in  her  claim  of  legUim,  And 
Lord  Polkemmet, 

'*  November  \%  1801.— Having  considered  this  memorial  for 
the  pursuer,  with  the  memorial  for  the  defenders,  writings  pro- 
duced or  reiPerred  to,  and  whole  proceedings :   Finds,  that  a  co- 
partnery in  the  trade  of  ship-building  subsisted  between  the 
father  and  son  John  Sime,  semor,  and  junior,  for  a  number  of 
years :  Finds  it  instructed  by  the  inventories  made  up  at  four 
different  periods,  that  the  whole  property,  both  heritable  and 
moveable,  contained  in  said  inventories,  fell  under  this  copart- 
nery, and  was  understood  between  the  father  and  son  to  be  their 
joint  pro  ituUviMo  property,  in  equal  shares,  both  as  to  stock  and 
profits :  Finds  that  the  assumption  of  the  son  into  this  copart- 
nery, whereby  the  father  in  his  lifetime  had  bestowed  on  him  one 
half,  or  nearly  so,  of  his  whole  substance,  is  to  be  held  as  a  virtual 
and  effectual  forisfamiliatioii  of  the  son,  so  as  to  exclude  him 
from  arw  after  claim  ofUgUim  at  his  father's  death  :   Finds  that, 
by  the  father's  death,  the  copartneiy  was  dissolved,  and  that  there 
then  fell  to  lie  an  equal  division  of  the  property  thereof,  one- 
half  of  which  belonged  to  John  Sime,  junior,  jyroprio  jure,  and 
the  other  half  fell  to  be  taken  up  by  the  father's  representatives  : 
Fmds  that  the  plea  of  the  pursuer,  that  the  father's  interest  in 
the  whole  copartnery  subjects  and  effects,  is  to  be  held  as  a  move- 
able or  personal  right  falling  under  the  executry  (though  appli- 
cable to  the  ease  of  a  copartnery,  or  trading  or  nianufacturing 
company,  so  constituted  as  not  to  be  dissolved  by  the  death  or 
bankruptcy  of  one  partner,  and  where  the  share  of  the  deceasing 
or  bankrupt  partner  is  to  be  drawn  out  according  to  a  certain 
valuation),  does  not  however  apply  to  this  case  where  the  father's 
death  effected  a  total  and  absolute  dissolution  of  the  copartnery ; 
to  that  his  share  of  the  property  thereof  did  thereby  become 
descendable  to  his  representatives,  according  to  the  general  rules 
of  law  as  to  heritable  or  moveable  succession :  Finds  that  such 
part  of  the  father's  half  of  the  copartnery  property  as  was  heri- 
table, fell  to  John  Sime,  junior,  as  disponee,  by  the  father's  set- 
tlement in  his  favour :  Finds,  as  to  the  father's  moveables,  that 
the  half  or  dead's  part  fell  likewise  to  John  Sime,  junior,  in 
virtue  of  said  settlement :  Finds  that  the  other  half,  as  legitime 
fell  wholly  to  the  pursuer,  her  father's  only  remaining  child  i»i 
Jumilia,  in  consequence  of  the  son's  forisfamiliation  aforesaid : 
Finds  the  pursuer  entitled  to  said  legitime  with  the  interest  there- 
of from  her  father's  death ;  and  finds  that  the  long  lapse  of  time 
which  intervened  between  the  opening  of  the  pursuer's  claim  and 
its  being  first  insisted  in,  affords  the  defenders  no  plea  of  favour 
for  a  restriction  of  the  interest,  or  otherwise,  in  respect  there 
is  no  appearance  that  John  dime,  junior,  did  ever  communicate 
to  his  sister,  the  pursuer,  the  contents  of  their  father's  settlement, 
or  ever  applied  for  her  acceptance  of  the  annuity,  in  place  of  her 
right  of  legtiini  /  as  to  other  matters  in  controversy  between  the 
parties,  renews  the  remit  to  the  accountant,  made  in  the  interior 
cutor  of  the  12th  November  1799,  the  report  to  contain  a  state 
of  the  amount  of  the  pursuer's  iegUim  upon  the  principles  of 
this  interlocutor." 

Both  parties  represented.    And, 

»« 23d  November  1803^  Upon  report  of  Lord  Polkemmet, 
and  having  adviiied  the  mutual  informations  for  the  parties,  the 
Lords  find  that  there  was  a  subsisting  partnership  between  John 
Sime  and  Son,  in  consequence  whereof,  Sime  junior  had  right, 
proprio  jure,  to  one-half  of  the  partnership  funds :  Find  that  the 
dock,  and  pertinents  thereof,  which  were  used  in  the  business  of 
the  partnership,  must  be  held  as  sunk  in  the  company's  estate, 
and  moveable  as  to  every  question  of  succession :  rind  that  the 
son's  claim  of  iegitim  remained  entire,  in  respect  the  same  has 
never  been  discharged,  without  prejudice  to  any  claim  of  collar 
tion  at  the  instance  of  bis  sister  Margaret,  who  is  also  entitled 
to  her  claim  of  legUim,  with  interest,  from  the  time  of  her  father's 
death,  but  subject  to  a  reasonable  deduction  for  board,  clothing, 
and  other  articles  furnished  to  her  while  she  lived  in  the  family 
with  her  brother;  and  remit  to  the  Lord  Ordinary  to  proceed 
accordingly,  and  particularly  to  bear  parties  with  respect  to  the 
tenement  of  houses  which  was  not  used  in  the  business  of  the 
copartnery,  though  entered  in  the  inventories  referred  to;  and 
likewise  with  respect  to  the  shore  in  the  Ropery  Company, 
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wlietber  these  subjects  full  under  divi»ion  or  not,  and  in  what 
manner,  and  to  do  as  be  shatl  see  catise.** 

The  defenders  appealed.  The  Honse  of  Lords, 
22d  Joly  1811,  ordered  and  adjadged, 

**  that  the  said  several  inteffloeotors,  comi^iaod  of  in  the  said 
appeal,  so  far  as  they  find  that  the  pursuer  is  still  entitled  to 
claim  her  legitim,  be,  and  the  same  are  hereby  affirmed.  And 
it  is  farther  ordered,  that  the  eaose  be  rcnitted  back  to  the 
Ck)urt  of  Session  in  Scotland,  to  review  the  sevend  interlocu- 
tors complained  of.  as  to  all  other  mattersf  and  particularly  to 
determine  at  one  and  the  same  time,  upon  the  r'ghls  of  par-> 
ties,  with  respect  to  the  dock  and  pertinents,  the  tenement  of 
houses,  and  the  share  in  the  Ropery  Ck>mpauy,  mentioned  in  the 
interlocutor,  dated  the  17tb,  and  signed  the  QQA  of  November 

leoa- 

The  canse  thereafter  came  before  Lord  Cralgie, 
and  sobiiequ^ntly  before  Lord  Cringletie.  The  lat- 
ter, before  ordering  condescendence  and  answers, 
issued  (21st  November  1826,)  a  very  detailed  note, 
illustrative  of  his  views  of  the  case — of  the  change 
prodneed  upon  it  by  the  judgment  of  the  House  of 
Lords,  and  by  the  pleadings  of  parties — ^and  of  the 
matters  of  fact  and  points  of  law  yet  unsettled.  A 
record  was  afterwards  prepared. 

The  pursuers,  as  representing  Mtss  Sime,  pleaded — 
I.  The  legitim  payable  from  the  estate  of  John  Sime, 
senior,  was  one-half  of  his  free  personal  funds ;  Janet 
Lawson,  his  widow,  having  discharged  her  claim  to 
Jus  reiicUs,  iii  consideration  of  the  annuity  provided 
to  her  in  her  contract  of  marriage. — II.  The  annuity 
payable  to  Janet  Lawson,  formed  no  burden  upon  the 
fund  from  which  legitim  was  payable,  because  it  was 
specially  imposed  by  John  Sime,  senior,  in  his  deed 
of  settlement,  as  a  burden  on  John  Sime,  junior,  to 
whom  the  dead's  part  was  conveyed. — III.  There 
having  beea  no  written  contract  of  copartnership  be- 
tween John  Sime  and  Son  (so  hr  as  appears),  the 
shares  of  the  partners,  both  as  to  stock  and  profits, 
were  equal ; — decided  by  interlocutors,  12th  Novem- 
ber 1801,  and  17th  November  1803,  not  reclaimed  or 
appealed  against,  in  so  &r  as  found,  that  John  Sime, 
junior,  had. right  to  one-half  of  the  partnership  funds. 
—IV.  The  houses,  dock  and  pertinents,  entered  in 
the  books  of  John  Sime  and  Son  as  stock,  or  used  in 
the  company's  trade,  though  heritable  in  their  own 
nature,  and  whether  vested  in  the  person  of  the  one 
or  the  otiier  partner,  or  in  the  persons  of  botb,  were 
the  property  of  the  company,  held  by  the  partner  or 
partners  for  the  company's  behoof,  and  are  moveable, 
^uoad  the  sncoession  of  the  partners. — V.  The  sbanes 
of  the  Itopery  Company,  owned  by  John  Sime  and 
Son,  Were  moveable,  and  continiied  the  property  of 
the  company,  though  transferred  to  John  Sime,  ju- 
nior, for  a  special  purpose,  being  entered  in  the  com- 
pany's books  as  stock,  both  before  and  after  the  date 
of  the  transference.^ VL  The  pnrsners  are  entitled 
to  a  just  accoenting  fk-om  the  defender,  fbr  the  stock 
and  profits  of  the  company,  as  at  the  period  of  the 
death  of  .John  Sime,  senior,  on  29th  November  1776, 
in  which  the  whole  gains  entered  in  the  company's 
books  shall  be  placed  to  bis  debit,  at  least,  until  he 
»hali  instruct  that  credit  is  due  to  him  for  any  part  of 
these  gains  which  may  not  have  been  recovered. — VII. 
John  8im(f^,  junior,  when  assumed  by  his  father,  John 
bime,  senior,  as  a  partner,  having  obtained  a  provi- 


sion to  the  extent  of  one-half  of  his  father's  stoc^  in 
trade,  the  defender,  as  in  his  right,  is  bound  to  collate 
the  provision  before  he  can  retain  any  share  of  the 
funu  from  which  legitim  is  payable. — VI I L  On  the 
supposition  that  the  houses,  dock  and  pertinents,  or 
any  other  part  of  the  j^roperty,  shall  be  held  to  be 
heritable,  and  to  fall  under  the  oonveyance  to  John 
Sime,  junior,  who  was  heir  aUoqui  succenuruSf  the 
defender,  as  in  his  right,  will  be  boimd  to  collate  the 
heritage,  in  order  to  entitle  him  te  a  share  of  the  fund 
from  which  legitim  is  payable.*— IX.  The  defender 
has  no  just  claim  of  credit  on  the  fund,  in  right  of 
John  Sime,  junior,  as  next  of  kin  of  his  mother,  Mar- 
garet Hogg — mere,  especially  as  it  is  not  known,  and 
cannot  now  be  ascertained,  whether  any,  or  if  any, 
what  moveable  goods  were  in  eommunion  between 
her  and  her  husband,  John  Sime,  senior,  at  the  time 
of  her  death."— X.  Supposing  such  a  right  to  have 
existed,  it  is  prescribed,  and  must  be  presumed  to 
have  been  satisfied  and  discharged ;  or,  otherwise,  the 
pursuers  are  entitled  to  a  greater  claim  of  credit  in 
riffht  of  Miss  Sime,  as  next  of  kin  of  her  mother, 
^]argaret  GcK-don  (the  heritable  property  purchased 
with  her  funds  not  having  been  acquired  until  after 
her  death),  or,  at  all  events,  to  an  equal  claim  of  credit, 
so  as  at  least  to  compensate  the  claim  of  the  defender. 
— XI.  The  pursuers  are  entitled,  in  right  of  Miss 
Sime,  for  their  respective  interests,  to  one-half  of  the 
personal  estate  of  John  Sime,  senior,  at  the  period  of 
his  death,  on  29th  November  1776,  in  name  oflegitim, 
with  interest  from  that  date,  unless  the  defender  shall 
collate,  and  in  case  of  eoUation,  to  an  equal  share  of 
the  accumulated  fund  arising  from  the  collation,  with 
interest  from  the  same  period. 

The  defenders  pleaded — I.  Mr  John  Sime,  junior, 
was  exclusively  entitled  to  the  whole  heritable  pro- 
perty in  question,  not  only  as  his  father'a  heir,  bat 
also  in  respect  of  the  special  terms  of  the  tnvestitnre, 
and  titles  of  the  several  parts  of  that  property. — II. 
It  is  not  established,  or  offered  to  be  established,  by 
any  legal  or  sufficient  evidence,  that  the  heritable  pro- 
perty in  question  belonged  to  the  eompany,  or  formed 
any  part  of  its  stock.^^lll.  Althovgh,  in  certain  cases, 
heritable  property,  or  tmA  estate,  belonging  to  a  com- 
pany, may,  in  a  question  between  the  heirs  and  exe- 
cutors of  the  partners,  be  distributed  as  personal  or 
moveable  property,  that  proposition  is  not  true  gene- 
rally. On  the  contrary,  the  general  rnle  is,  that  he- 
ritable property,  though  betofiging  to  a  company, 
descends  to  the  heirs  of  the  partners,  and  not  to  the 
executors — and  there  is  no  specialty  in  the  present 
case  to  create  or  justify  an  exception  to  the  rule. — 
IV.  In  particular,  there  is  not  the  least  groand  for  the 
appiieation  of  the  alleged  principle,  that  real  property 
belonging  to  a  company  mnst  do  distributea  as  per- 
sonal estate,  in  the  circumstances  of  this  case,  and 
with  reference  especially  to  the  terms  of  the  titles  and 
uivestitures,  to  which  full  effect  must  be  giveiit  in 
either  view  of  the  matter--namely,  as  the  deeds  of 
Mr  Sime,  senior,  of  the  property  belonging  to  him 
afone ;  or  if  it  shall  be  held  to  be  partnership  pro« 
perty,  as  the  deeds  of  all  the  partners,  who  nnqnes- 
tionably  had  the  full  power  of  disposal. — V.  Mr  Sime, 
junior,  had  clear  right  to  the  shares  of  the  Ropery 
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Company,  ii|  virtoe  of  the  deeds  hj  which  they  iteod 
rested  ia  him  daring  his  father's  lifetime ;  and  lhat> 
whether  he  be  considered  as  a  third  party,  or  as  a 
partner,  in  whom  that  part  of  the  property  had  been 
so  rested,  by  consent  of  the  other  partner,  as  forming 
part  of  his  share  of  the  company  effects. — VI.  There 
19  00  legal  ground  for  roaintainilig,  and  thero  is  ne 
relevant  offer  of  proof,  that  either  the  heritable  pro- 
perty or  the  shares  of  the  Ropery  Company  were 
vested  in  Mr  Sime,  senior,  or  in  Mr  Sime,  jnnior,  not 
in  their  own  right,  and  in  terms  of  the  different  titles 
and  investitures,  but  merely  as  trustees  for  behoof  of 
the  company^ — VII.  There  is  no  ground  or  reason 
for  holding,  whether  the  properly  shall  be  held  co- 
partnery property  or  not,  that  the  titles  and  inresti- 
tores  of  tlie  heritable  property,  and  of  the  sliares  of 
the  Ropery  Company,  were  not  framed  and  conceived 
doring  the  father's  life,  in  the  terms,  and  to  the  effec*4 
they  bear,  in  order  to  secure  the  right  and  interest  of 
Mr  Sime,  junior,  in  that  part  of  his  father's  snccession. 
—VIII.  Miss  Sime*s  share  of  the  legitim^  by  various 
interlocutors,  final  in  this  case  as  against  the  pursuers, 
and  more  particularly  by  interlocutor  of  I2th  Novem- 
ber 1799,  is  fixed  and  adjudged,  not  to  exoeed  one- 
fourth  of  her  father's  free  moveable  succession.    To 
the  rest  of  his  father's  moveable  snccemion,  John 
Sime,  junior,  was  clearly  entitled,  both  in  virtue  of 
his  claim  of  legiiinif  and  under  the  general  disposition 
executed  in  his  favour  by  his  father.'-— IX.  One-half 
of  the  copartnery  funds,  in  so  far  aa  these  wf*re  move- 
able, belonged  to  John  Sime,  jnnior,  in  hhi  own  right 
n  copartner;  and  in  eatimating  the  free  moveable 
Boccession  of  John  Sime,  senior,  to  one-fourth  of 
which  Miss  Sime  had  right,  all  debts  due  by  the  fa- 
ther, affecting  his  execotry,  must  be  deducted. — X. 
Where  a  marriage  is  dissolved  by  the  death  of  a  wife, 
leaving  an  only  son,  that  son,  in  right  of  his  mother, 
and  from  and  after  the  period  of  her  death,  is  a  cre- 
ditor of  his  father  to  the  extent  of  one-third  of  the 
moveable  property,  and  goods  in  communion,  in  pos- 
sesiion  of  the  father  at  the  death  of  the  mother. — XL 
The  pnraners  are  not  entitled,  in  this  ease,  to  insist, 
that,  in  estimating  Mias  Sikne's  Ugitifn,  there  must  be 
collation  of  the  moveable  property  received  by  John 
Sime,  jnnior,  during  the  lira  of  his  father. — XI L  The 
pmvners  having  adopted  Miss  Sime*s  claim  odegUim, 
most  not  only  renouneo  any  claim  to  the  annuity  pro- 
vided in  her  favonr,  but  must  give  credit  for  the 
bygones  of  the  annuity,  and  of  the  other  sums  she  has 
received  by  way  of  interim  payment,  or  otherwise, 
with  legal  interest ;  and  if  it  shall  appear  that  she  has 
received  more  than  she  is  legally  entitled  to,  she  is 
bonnd  to  repeat  the  excess. — XI H.  The  defender,  in 
virtue  of  the  disposition  executed  by  Mr  Sime,  junior, 
has  right  to  the  whole  share  of  Mr  Sime,  junior,  in 
his  faUier's  possession,  heritable  and  moveable. 

The  Lord  Ordinary  (Fullerton),  Ist  July  1891, 
ordered  cases  npon  the  whole  canse.  It  then  came 
before  Lord  Medwyir,  Ordinary.    And 

"  The  Lord  Ordinary  (8th  December  1838,)  having  retomed 
consideratioB  of  the  debate,  and  advised  the  process,  finds,  that 
the  partnerafaip  stock  of  Jo^o  Sinpe  and  Sou  miist  include  the 
heritable  sabjects  and  tbe  shares  of  the  Ropery  Company  stock, 
and  that  the  amount,  in  reference  to  the  present  question. 


must  be  taken  at  29th  November  1776,  when  old  Sime  died: 
Finds,  that  one-half  was  the  property  of  the  son,  projirio  jure, 
as  a  partner  of  the  company,  and  tbe  other  half  was  the  property 
of  the  father,  and  that  ooe-hulf  of  this  half  is  U'gUim:   Finds 
that  John  Sime,  lunior,  was  entitled  to  claim  his  share  of  the 
te^Uim  with  his  sister,  without  collating  the  share  of  the  com- 
pany funds  obtained  by  him,  on  being  assumed  into  partnership 
with  bis  father ;  and  tlierefore,  that  tbe  legit im  muttt  be  divided 
equally  between  bim  and  his  sister,  tbe  original  pursuer :  Finds 
that  the  pursuer  is  entitled  to  interest  at  the  legnl  rate,  on  the  share 
of  theiir^iltm  falling  to  her,  from  the  time  of  her  father's  desith,  but 
that  she  cannot  claim  in  this  process  the  annuity  of  i850  left  her 
under  her  father^s  settlement:  Finds,  that  there  must  be  deduct- 
ed out  of  the  sum  so  found  due  to  her,  tbe  sura  of  ^40,  payable 
at  each  term  of  Martinmas,  for  the  year  preceding,  beginning  the 
first  year*s  payment  nt Martinmas  1777,  down  to  Martinmas  1796, 
and  Jt20  payable  at  Whitsunday  1797,  for  board,  clothes,  &c.,  fur- 
nished to  the  pursuer  by  her  brother,  and  remits  to  , 
accountant  in  Edinburgh,  to  prepare  a  state  of  the  pursuer*ti 
claim,  in  terms  of  this  interlocutor,  and  reserves  all  questions  of 
expenses  — Note. — The  only  point  fixed,  as  yet,  in  this  long 
litigated  cause,  is,  that  the  original  pursuer  is  still  entitled  to 
claim  her  legitime     The  questions  arising  for  decision,  in  order 
to  ascertain  the  amount  of  this  claim,  are, — L  What  subjects 
belonging  to  the  father  form  the  fund  for  this  claim?     It  is  ad« 
mitted  tout  John  Sime,  senior,  assumed  as  his  partner  his  only 
son,  John  Sime,  junior,  prior  to  the  year  1770,  and  that  they  re- 
mained partners  till  the  death  of  old  Sime,  29th  November  1776. 
They  lived  in  family  together,  and  the  books  kept  by  John  Sime 
and  Son,  show  that  they  had  but  one  interest  and  one  fund  for 
payment  of  all  their  expenses.     There  is  no  division  of  profit 
between  the  father  and  son.     The  house  and  their  personal  ex. 
penses  are  stated  in  the  books  as  if  there  had  been  but  a  single 
partner,  and  are  necessarily  stated  before  the  profit  on  each  year's 
trade  can  be  ascertained.  The  only  other  child  was  the  original  pur- 
suer, for  whom  the  father  probably  already  intended  to  provide 
bv  an  annuity,  as  he  afterwards  did,  by  his  settlement,  27th 
April  1776;  and  therefore,  it  may  be  presumed  that,  from  the 
first,  the  father  contemplated  that  the  son  would  inherit  his 
whole  property.     These  circumstances  strengthen  the  presump- 
tion of  law,  that,  as  stated  in  the  interlocutor  of  the  Court,  1 7th 
November  1803,  in  consequence   of  the  partnership  between 
John  Sime  and  bis  son,  *  Sime  junior,  hud  right,  propria  jure,  to 
one-half  of  the  partnership  funds.'     Besides,  this  also  supersed- 
ed the  claim  he  otherwise  would  have  hod  to  the  third  of  the 
goods  in  communion,  as  at  his  mother's  death,  and  as  next  of  kin 
to  her.     Next  is  to  be  considered  the  extent  of  these  partner- 
ship funds;  and  (1.)  Does  the  heritable  property,  and  (2.)  Do 
the  shares  of  the  Ropery  Company,  fall  under  it?     I.   If  an 
heritable  subject  is  purchased  with  the  company  funds,  and  used 
in  tbe  trade  of  the  company,  and  entered  in  the  books  of  tbe 
company,  as  stock  belonging  to  it,  there  seems  little  doubt  that 
the  subject  beloi^  to  the  company,  and  that  each  partner  has  a 
jus  credUi  in  this  subject,  atid  that  this  right  is  personal  as  to 
succession,  so  that  though  the  subject  be  heritable,  the  interest 
which  each  partner  holds  in  it  will  go  to  his  executors  as  a  move- 
able fund.     Tbe  machinery  of  a  cotton  mill,  and  the  building 
which  contains  it,  as  well  as  the  ground  on  which  it  stands,  if 
purchased  by  a  company,  and  used  by  tbem  for  carrying  on  their 
joint  trade,  and  so  stated  in  their  books,  are  all  alike  in  the 
same  situation,  and  the  share  belonging  to  each  partner,  will,  on 
his  death,  belong  to  his  executor.     This  seems  clearly  to  decide 
the  question  as  to  the  dock  and  pertinents.     Ihe  copartnery  ex- 
isted in  1770.     In  1771  the  ground  is  feucd  for  building  a  dry 
dock,  and  there  are  various  entries  in  the  company  books  of  ex- 
penses for  completing  it,  in  that  and  subsequent  years,  till  1 774, 
when  this  entry  appears  in  the  ledger,  *  dodc  debtor  to  stock, 
^2000,'  and  a  sinular  entry  in  the  inventory,  5th  January  1774. 
Farther,  the  title  shows,  that  it  (the  dock)  was  intended  to  lie 
copartnership  property,  for  as  it  could  not  feudally  be  held  by 
John  Sime  and  Son,  toe  disposition  is  taken  io  John  Sime,  ship- 
builder in  Leitk,  and  John  Sime,  his  son,  in  conjunct  fee  and 
liferent,  and  their  heirs  and  assignees  whatsoever,  heritably  and  ir- 
redeemabty.     In  the  event,  probably  contemplated,  and  whieh 
accordingly  happened  on  the  death  of  the  father,  John  Siuie, 
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junior,  succeeded  to  the  whole  as  bis  heir;  or,  if  the  son  pre- 
deceased unmarried,  the  father,  it  was  supposed,  would  also  be- 
come proprietor  of  the  whole ;  thus  the  one  partner  succeeding 
to  the  other,  which  was  probably  the  intention  of  old  Sime  at 
the  time.      With  regard  to  the  other  heritable  property,  the 
question  is  attended  with  more  difficulty,  and  so  the  Court 
thought ;  for  while,  by  the  interlocutor,  1 7th  November  180^ 
they  concurred  with  Lord  Polkemmet,  in  thinking  that  the  dock 
and  pertinents  were  sunk  in  the  company's  estate,  and  moveable 
as  to  every  question  of  succession,  they  remitted  as  to  the  tene- 
ment of  houses  which  was  not  used  iu  the  business  of  the  co- 
partnery, though  entered  in  the  inventories.     These  other  sub- 
jects, though  probably  not  all   falling  under  the  remit  of  the 
Court,  are,  a  dwelling-house  acquired  in  1738  by  John  Sime, 
senior,  under  a  conveyance  to  him,  and  his  heirs  and  assignees, 
and,  in  1748,  he  acquired  a  small  property,  with  a  conveyance  in 
the  same  terms.     In  1749,  be  conveyed  these  two  properties  to 
himself  and  his  second  wife,  in  conjunct  fee  and  liferent,  for  her 
liferent  use  allenarly,  and  to  John  Sime,  junior,  in  fee,  under  a 
reserved  faculty  to  sell  or  contract  debt  without  consent  of  either. 
He,  in  the  same  year,  acquired  another  small  property,  and  took 
the  conveyance  in  the  same  terms,  and  under  the  same  reserved 
faculty.     In  1751,  he  obtained  a  charter  from  the  Magistrates 
confirming  all  these  conveyances.     In  1752,  he  purchased  ano- 
ther property,  and  his  wife  having  probably  died  since  the  date 
of  the  charter  of  confirmation,  the  title  is  taken  to  himself,  and 
his  heirs  and  disponees.     Another  property,  acquired  in  1767,  is 
taken  in  the  same  terms.     The  statement  of  the  pursuer  (con- 
descendence 16,)  as  to  the  use  and  occupation  of  all  these  sub- 
jects, though  not  admitted,  is  not  seriously  questioned.     They 
were  evidently  acquired  by  old  Sime  for  the  purposes  of  his 
trade  as  a  ship-builder,  and  used  by  him  as  such,  with  the  ex- 
ception of  part  of  the  6th  article,  the  tenement  of  houses,  which 
was  let  to  tenants.     No  books  or  inventories  are  produced  prior 
to  the  constitution  of  the  copartnery ;  but  there  is  no  doubt  the 
expense  of  these  several  purchases,  as  they  were  made,  would  be 
entered  as  stock.  When  the  son  was  assumed  as  a  partner,  it  will 
be  recollected  that  John  Sime  had  been  for  16  years  married  to  his 
third  wife,  without  any  prospect  of  issue,  that  he  had  but  one  son 
and  one  daughter,  for  whom  he  probably  designed  an  annuity  as 
the  most  suitable  provision.     In  most  of  this  heritable  property, 
the  son  was'expressW  disponee,  and  in  the  rest  he  was  heir  ex 
Uge  i  they  lived  in  nimtly  together,  and  on  such  a  footing  that 
the  profit  was  not  even  divided  into  shares  between  them,  but 
family  and  personal  expenses  were  just  taken  out  of  the  funds, 
and  charged  against  the  stock,  as  any  other  expenses  of  the  con. 
oern.     The  accounts,  in  short,  are  kept  as  if  there  had  been  but 
a  single  partner,  without  any  opposite  interest.     Now,  when  in 
four  inventories  *  of  the  money,  goods  and  debts  belonging  to  us, 
John  Sime  and  Son,*  are  included  *  houses  amounting  to  i^2000,' 
as  well  as  the  dock,  there  seems  no  doubt  that  old  Sime  intended 
that  this  property  should  continue  to  be  reckoned  as  part  of  the 
partnership  stock,  as  they  had  been  purchased  for  the  purposes 
of  the  trade,  and  were  used  for  it.     The  same  entries  appear 
in  the  journal  and  ledger  for  these  various  years.    It  might  have 
been  different  if  the  new  pairtner  had  been  a  stranger,  and  these 
circumstances  might  not  have  been  held  to  do  more  than  give 
the  profit  derived  from  these  subjects  to  the  copartnery,  leaving 
the  property  with  the  person  who  was  feudally  invested  with  it. 
Further,  the  presumption  of  a  communication  of  the  property 
belonging  to  the  concern,  to  the  new  partner,  who  was  the  heir 
entitled  to  succeed  to  the  whole,  is  strengthened  by  this,  that 
the  rents  derived  from  that  part  of  the  tenement  which  was  let 
to  tenants,  are  discharged  in  name  of  John  Sime  and  Son,  and 
cess  and  repairs  are  charged  against  the  company,  so  that,  upon 
the  whole,  the  Lord  Ordinary  is  inclined  to  hold  that  the  bouses 
are  in  the  same  situation  as  the  dock.     This  opinion  differs 
from  a  very  elaborate  opinion  of  Ijord  Cringletie,  2l8t  Novem- 
ber  1826.     But  the  facts  have  been  much  elucidated,  and  much 
evidence  has  been  recovered  and  produced  in  consequence  of  the 
investigations  directed  by  his  Lordship,  which  throw  much  new 
and  additional  light  on  the  cause.      2.  As  to  the  shares  in  the 
Ropery  Company,  they  seem  to  have  been  acquired  by  old  Sime, 
before  the  son  was  assumed  into  the  partnership.      In  the  in- 
vcntories  they  are  stated  as  coroimny  property.     The  ledgers 


show  that  the  profits  for  1772  and  1774  were  credited  to  the 
company,  the  profit  of  1773  having  been  added  to  the  capitaL 
On  1  St  December  1774  they  are  transferred,  in  the  Ropery  Com- 
pany books,  into  the  name  of  John  Sime,  junior,  as  it  is  said, 
to  entitle  him  to  act  as  a  director ;  but,  on  21st  December  1775, 
the  dividend  received,  £96,  is  credited  in  the  copartnery  books, 
and  in  the  inventory,  1st  January  1776,  the  ropery  shares  ap- 
pear among  the  funds  of  the  copartnery,  and  the  dividend,  £53, 
lOs.,  is  credited  to  the  company,  in  the  ledger,  of  the  same  date  ; 
and  the  entrv  of  6th  May  1 776  confirms  the  view  of  the  pursuer, 
that  thesf  shares  were  still  looked  upon,  both  by  Sime  and  his 
son,  as  partnership  property,  and  not  made  over  to  the  son.   All 
these  subjects,  then,  seem  to  be  part  of  the  company  estate,  aiid 
moveable  as  to  every  question  of  succession,  both  as  being  so 
entered  in  the  books  of  the  company,  and  as  having  been  ac- 
quired  by  the  funds  of  the  company,  for  the  purposes  of  the 
trade,  and  as  being  used  for  the  trade,  either  the  subject  itself, 
or  its  profits.    Thus,  then,  it  appears  that  the  heritable  property 
and  shares  of  the  Ropery  Company,  form  part  of  the  company 
stock.     Now,  the  copartnery  expired  on  the  death  of  old  Sime, 
on  the  29th  November  1776.     The  last  statement  of  stock  i«  at 
dOth  December  1775,  when  it  amounted  to  £8760,  10.  6}., 
the  gain  since  January  1774,  being  stated  to  have  been  £1015, 
Os.   lO^d.,  and  the  neat  amount  of  stock,  at  29th  November 
1776,  must  be  found,  from  these  data,  by  a  proportional  calcula- 
tion, on  the  presumption  that  the  rate  of  profit  conrinucd  the 
same  as  during  the  two  preceding  years,  if  there  are  no  other 
data  to  go  upon  from  the  books.     This  will  give  the  proper  al- 
lowance for  losses  by  bad  debts,  &c.,  about  which  there   was 
some  discussion  at  the  bar,  as  bad  debts  are  deducted  before  the 
above  profit  is  struck. — II.  Thus,  then,  John  Sime,  junior,  has 
right,  propria  jure,  to  one-half  of  the  partnership  funds,  as  at 
29tb  November  1776,  and  the  other  half  was  the  property  of  his 
father  at  bis  death. — III.  As  Margaret  Lawson,  the  widow,  had, 
by  her  marriage-contract,  renounced  all  claim  to  ber  Jvs  relici<r, 
&c.,  the  free  funds  of  the  father  must  suffer  a  bipartite  divi!»ion, 
one  being  dead*s  part,  and  the  other  Icgitim,  that  is,   the  ie:iiiim 
is  the  fourth  part  of  the  partnership  funds.— IV.  The  interlocu- 
tor  of  the  Court,  1 7th  November  1803,  found,  <that  the  son's 
claim  of  le»Uim  remained  entire,  in  respect  that  the  same  never 
had  been  discharged,*  and  this  interlocutor  was  acquiesced  in, 
and  is  final.     The /egi/m,  then,  is  to  be  divided  between  the 
original  pursuer  and  John  Sime,  junior. — V.  But  the  inter- 
locutor further  bears,  that  this  was  *  without  prejudice  to  any  claim 
of  collation  at  the  instance  of  his  sister.'   If  the  Lord  Ordinary 
is  right  in  his  view,  that  the  son  did  not  succeed  to  any  heritHbIc 
property,  but  that  the  whole  funds  ware  moveable  as  to  succe:>. 
sion,  being  the  share  of  the  company's  stock  and  profits  belong, 
ing  to  old  Sime  at  bis  death,  then  there  is  no  heritage  to  collate. 
But  there  is  another  claim  to  collate  the  share  of  the  stock, 
which  was  communicated  to  young  Sime,  when  he  was  a.<suracd 
a  partner  in  1770.    Upon  this  point  the  Lord  Oidinary  has  very 
great  difficulty  in  arriving  at  a  satisfactory  conclusion ;  but,  upon 
the  whole,  he  inclines  to  think,  that  the  son  is  not  bound  to  col- 
late tliis  fund  before  claiming  a  share  of  the  iegiiim.    It  must  be 
held,  that  the  whole  succession  is  moveable ;  that  the  f«ther  has 
conveyed  the  dead's  part  to  his  son,  and  the  ie^itim  is  claimed 
by  his  two  children,  this  son  and  his  sister.  But  the  son  has,  in  his 
father's  life,  received  a  special  provision.     However,  (1.)  This 
provision  cannot  be  viewed  as  gratuitous,  because  it  was  the 
consideration  for  procuring  the  son's  charge  of  the  business  in  bis 
father's  old  age ;  and,  further,  he  must  have  had  a  claim  for  one- 
third  of  the  goods  in  communion  at  his  mother's  death  in  1751, 
which  may  be  held  to  be  extinguished  upon  his  being  taken  into 
partnership,  and  to  form  part  of  the  consideration  for  hainf: 
so  admitted.     (2. )  The  father  showed,  by  his  settlement,  that 
whatever  he  had  given  his  son  in  his  lifetime,  he  intended  as  a 
prmciituum,  to  be  over  and  above  any  legal  claim  (  Er^.  9^  9, 25  )• 
as  he  left  his  whole  property  to  him,  under  burden  of  ao  annuity 
to  his  daughter.     Sothat,  upon  the  whole,  it  does  not  appear 
that  he  ought  to  be  called  upon  to  collate  before  sharing  in  tbc 
ie^Uim, — VI*   The  annuity  due  to  the  widow  falls  upon  tbc 
whole  exeeutry  as  a  debt  of  the  father's,  and  must  be  deducted 
before  the  dead's  part  and  UgUim  is  asceruined. — VII.  The  pur- 
suer,  iu  the  revised  case,  claims  the  annuity  of  XSO,  as  well  a» 
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her  share  of  the  legUim^  and  further  enforced  thU  claim  at  the 
subsequent  pleading,  viva  voce*  It  18  unnecessary  to  inquire  what 
decision  the  Lord  Ordinary  might  have  come  to  as  to  this  claim, 
frtr  he  does  not  find  any  plea  in  law  applicable  to  this  claim. 
Tills  omisjtion  might  have  been  obviated  by  allowing  %\\ch  a  plea 
yet  to  be  added  ;  but  it  would  be  incompetent  under  the  sum- 
mons, which  only  claims  payment  of  this  annuity  alternatively ; 
and  if  the  pursuer  should  be  unsuccessful  in  her  claim,  *as  heir, 
executrix  or  nearest  of  kin  of  her  father  to  the  share  of  his  ef- 
fects and  estate,  due  to  her  in  such  character,*  her  claim  on 
this  account  being  sustained,  it  is  incompetent  for  her  to  claim 
aUo  the  annuity  under  this  summons.— VIII.  It  was  found  by 
the  interlocutor,  I7tb  November  1803,  that  intere^^t  was  due  on 
the  pursuer's  claim  of  legitim  from  the  time  of  her  father's  death, 
but  subject  to  a  reasonable  deduction  for  board,  clothing,  and 
other  articles  furnished  to  her.  The  pursuer  admits  that  ^25 
a  year  should  he  deducted^  The  stntements  of  the  parties  differ 
most  marerially  as  to  this  matter  (condescendence  8,  and  statement 
11.)  No  proof  is  offered  on  either  side  to  clear  up  this  differ- 
ence, but  as  the  Lord  Ordinary  thinks  the  deduction  too  little,  be 
must  take  a  middle  course,  and  fix  £40  per  annum  as  a  reason- 
able deduction  for  board,  &c.  for  the  period  from  1776  to  Whit- 
sunday 1 797.  Perhaps  the  full  sum  of  jC50  would  have  been 
required  for  the  subsequent  period,  when  the  expense  of  living 
had  increased.  As  the  parties  wish,  no  doubt,  to  obtain  the 
opinion  of  the  Inner- House  on  the  various  points  of  this  long 
and  anxiously  litigated  case,  and  aa  a  wish  was  expressed  that  np- 
thing  should  be  said  as  to  expenses  till  the  parties  are  fully  heard 
on  that  matter,  it  has  been  thought  best  simply  to  reserve  the 
question  of  expenses.** 

The  pan»uer8  reclaimed,  praying  the  Court 

"  to  recal  the  interlocutor  submitted  to  review,  so  far  as  it  re- 
pels or  disregards  anv  of  the  pleas  of  the  pursuers,  or  contains 
findings  which  are  adverse  to  any  of  the  pursuers*  claims  ;  and 
to  proceed  further,  or  to  do  otherwise  in  the  cause,  as  to  your 
Lordships  shall  seem  just.** 

At  advising,  the  defenders  objected,  that  the  prayer 
of  the  note  for  the  pursaers  was  incompetent,  from 
its  vagueness,— -and  even  if  not  incompetent,  put  the 
defenders  to  a  great  disadvantage  for  want  of  infor- 
mation. But  the  Court,  upon  the  explanation  of  the 
pursuers,  disregarded  the  objection. 

The  Lord  Justiee-Clerk  remarked,  that  there  had  been  no  giving 
by  the  father  to  the  son.  It  was  a  mere  assumption  into  the 
copartnery.  After  going  through  the  whole  case,  he  thought 
the  interlocutor  of  the  Lord  Ordinary  right  It  had  been  al- 
ready settled,  that  the  lady  was  to  get  her  fegitim.  Then  its 
quantum  alone  remained  to  be  determined.  There  was  no  doubt 
that  the  father  bad  assumed  the  son  as  a  young  man  in  active 
life.  Long  before  the  inventories  commenced,  the  heritable 
property  was  acquired,  and  the  titles  were  made  out  in  favour  of 
the  father  as  liferenter,  and  of  the  son  as  fiar.  It  was  evidently 
a  part  of  the  property  which  was  required  by  the  company  for 
the  purposes  of  ship-building.  And  the  son  must  just  be  held 
to  have  had  an  equal  share  of  it.  Now,  bad  the  father  done  any 
thing  contrary  to  his  son's  right  of  legitim  ?  Or.  had  the  son  in 
any  way  renounced  it  ?  No.  Unless  a  special  provision  bad 
expressly  excluded  it,  it  could  not  be  taken  in  eomputo.  So  he 
HMiat  get  legiiim  with  the  daughter.  And  there  was  no  reason 
for  saying  that  he  was  bound  to  collate.  He  thought  the  Lord 
Ordinary  right  as  to  the  other  questions  about  board,  &c.  He 
did  not  think  the  ^40  too  large  a  deduction  for  board. 

Lord  Meadowbank  observed,  that  the  only  point  on  which  he 
bad  any  doubt,  was  not  reclaimed  against,  viz.  Whether  part  of 
the  buildings  were  to  be  held  as  part  of  the  copartnery  estate  or 
not. 

Lord  Cringhtie  thought  that  the  provision  to  the  widow  must 
affect  the  whole  estate.  His  only  difficulty  was,  whether  the  as- 
sumption of  the  son  gave  him  the  half  of  the  whole  jtroperitf  f  He 
thought  not.  The  son  thereby  acquired  right  to  a  half  of  the 
/To/i/j  of  the  stock  merely,  not  to  a  half  of  the  stock  itself.  The 
Lord  Ordinary  iidmitted,  that  if  the  party  assumed  hud  been  a 
stranger,  no  such  thing  could  have  taken  place.     And  such  a 


view  was  contrary  to  the  decisions.  In  one  case,  the  Chancellor 
had  said,  that  the  question.  What  rights  accrued  to  the  sou  by 
bis  admission?  was  a  jury  question. 

Lord  Afeadon*baiik  added,  that  he  was  not  proceeding,  in  en- 
tertMining  a  different  opinion,  upon  any  principle  opposite  to 
that  of  previous  decisions,  but  on  the  special  circumstances  of 
this  case. 

Lord  Gientee  would  adhere.  He  was  glad  to  learn,  in  refer- 
ence to  the  question  raised  by  Lord  Cringletie,  that  the  inter- 
locutor had  been  acquiesced  in,  as  to  the  stock.  Collation  could 
not  be  enforced  in  such  a  case  as  this,  although  great  part  of 
the  funds  of  the  company,  into  which  the  young  man  had  been, 
admitted,  was  heritable.  I'he  admission  into  the  company 
was  not  a  donatio  ex  ftietatc,  to  enable  the  son  to  set  up  for 
himself,  but  just  what  the  head  of  a  house  often  did  to  a  favour- 
ed clerk.  It  was  an  onerous  act  in  the  eye  of  law.  And  all 
that  the  company  got,  became,  rx  necessitate,  the  property  of  both» 
share  and  share  alike.  A  provision,  granted  in  respect  of  a  con- 
tract of  marriage,  was  strictly  a  debt.  He  did  not  think  that 
the  Lord  Ordinary  had  valued  the  maintenance  too  high. 

The  Court  adhered,  and  reserved  the  question  of 
additional  expenses. 

Authorities  for  Pursuers. — Ersk.  B.  III.  tit.  8,  aec.  35 ;  tit. 
3.  sects.  20,  24 ;  tit.  7,  sec.  8 ;  tit  0,  sects.  3,  1 1,  17,  19,  20, 
21,  22,  24,  25,  30,  41  ;  B.  IV.  tit  2.  sec.  4 ;  B.  L  tit.  6,  sec. 
12.  Nisbetts  p.  Nisbett,  18th  January  1726;  Diet.  p.  8181, — 
Fac.  Coll.,  7th  January  1762.  Jervy  ».  Walt,  Diet.  p.  8170. 
Crooks  V,  Tawse,  29th  January  1779;  F.  C.  Diet.  14,590. 
Murray  V.  Bkckwood,  21st  July  1710;  Diet.  5478.  Dalrymple 
0.  Halket,  1st  July  1735;  Mor.  547a  Young  v.  Campbell, 
27th  January  1790;  Mor.  5495.  Murray  v,  Murray,  5th  Febni- 
ary  1805;  F.  C.  Bell  Com.  Vol.  IL  pp.  1 14,  612,  613,  614, 
619, 645,  662,  5th  Edit  Stair,  B.  III.  tit  4,  sec.  24 ;  tit  i ,  sec. 
27 ;  tit.  8,  aects.  45,  46.  Skinner  o.  Skinner,  22d  December 
1775;  Mor.  p.  8172.  Murray  v.  Murray,  23d  February  1678; 
Diet  p.  2374.  Baillie  e.  Clerk,  23d  February  1809;  F.  C. 
Little  Gilmottr,  13th  December  1809}  F.  C.  Stewart,  2d  De. 
cember  1824;  Shaw  and  Dunlop  I.  BelPs  Com.  (5th  Edit), 
Vol.  L  pp.  102,  a35,  6d2--46-8-9.  Gumming,  10th  February 
1756;  Mor.  4268  and  15,854.  Forterfield,  23d  June  1779; 
Mor.  4277.  Dixon,  7th  December  1780;  Mor.  4269.  Cutb- 
bertson,  1st  March  1781  ;  Mor.  4279.  Wilson,  14th  Decern- 
ber  1819.  Watson  on  Partnership,  p.  72-5,  and  Case  there, 
(Forster).  Montague  on  Partnership^  L  24,  27,  97,  101,  IQ4, 
164,  and  Cases;  II.  96.  Gow  on  do.  p.  48,  &c.  Selkrig,  1814 ; 
Dow,  P.  C,  231.  Brown  Rep.  III.,  Note,  p.  198.  Crashawp. 
Collins*  1808,  and  Brown  ».  Vidler,  cited  there ;  15  Vesey,  jun., 
223  and  218.  Forsyth,  17th  February  1663;  Mor.  2941.  Lauder, 
27tb  November  1630;  Mor.  10,655.  Ogilvie.  23d  Dee.  1630; 
Mor.  6541.  Minister  of  Abersharder,  7th  December  1633; 
Mor.  10,927.  Carmiehael,  July  1719;  Mor.  2677.  Arbutb- 
not,  4tb  July  1792.  Herle  v.  Greenbank,  30th  May  1749; 
Atk.  III.  695. 

Authorities  for  Defenders Ersk.  IIL  9,17,25.     Duke  of 

Buecleuch,  Utb  Feb.  1677;  Mor.  2369.     Thomson,  Brown's 
Chancery  Reports,  III.  196,  Note,  p.  199. 

Second  Division.— Lord  Ordinary,  Medwyn. — jlct,  Keay, 
James  Paterson. — Jit,  Skene,  Rutherfurd,  Ivory — Lockhart, 
Hunter  &  Whitehead,  W.S.,  Scott,  Finlay  &BalderBton,  W.S., 
and  iBneas  Macbean,  W.S.,  Agents.— .Mr  Thomson,  Clerk.— • 

IT.  C] 

2Srf  May  1833. 

No.  306. — Georgb  Clark,  Pursuer,  v.  His 
Creditors,  Defenders. 

Cessio— Half- pay— ^  Lieutenant  of  marines  on  kalfpay^  amount- 
ing to  ^82,  with  a  family  of  nine  children,  whote  unfi:  had  a  se- 
parate income  of  about  £\50  or  j£200,  ftaving  (trovght  a  cessio, 
the  Court  assigned  £50  of  his  half-pay  to  the  creditors,  during 
the  subsistence  of  the  marriage. 

The  pursuer,  a  lieutenant  in  the  marines  on  half- 
pay,  brought  an  action  of  cessio  against  his  creditors* 
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His  wife  bad  a  separate  estate.  And  be  had,  in  con- 
sUleration  of  that,  gone  so  far  in  an  extrajadicial 
agreemeut  vrlth  his  creditors,  by  which  they  were  to 
have  a  certain  portion  of  the  total  income.  But  from 
this  agreement  he  resiled.  His  half-pay  was  £82. 
His  wife  8  income  was  about  £150  or  £200;— «nd  his 
family  consisted  of  his  wife  and  nine  children.  On 
advising  a  revised  condescendence  and  answers^ 

The  Lord  Jm slice- Clerk  reiQarked,  that  the  principle  commonly 
gone  upon  was,  that  an  officer  was  living  on  his  half-pay  idone. 
The  pursuer  appeared  to  have  had  no  good  reason  for  resiling 
from  the  agreement  But  the  half-pay  must  not  be  taken  away 
to  such  an  extent  as  to  leave  him  in  beggarv. 

Lord  Xfeadoiobank  had  no  favour  for  the  husband,  if  this  were 
a  question  of  pure  discretion, — ^because  it  was  on  the  faith  of  tbe 
wife's  funds  that  the  debts  had  been  contracted.  The  punver, 
if  he  found  it  necessary,  could  quite  well  demand  an  aliment 
from  his  wife*s  estate. 

The  Coart  granted  the  cessio^  on  condition  of  £50 
of  half-pay  being  assigned  to  the  creditors,  daring  the 
aabsistenoe  of  the  marriage. 

Second  Division.— ^c/.  Solicitor-General  (Cockbum),  Wil- 

son Jli.  Dean  of  Faculty  (Hope),  A.   M'NeilL— William 

Dalmnple,  S.S.C.,  and  Gordon  &  Stuart,  W.S.,  Ageots.-- 
Mr  Thomson,  Cl^rk — L^-  ^0 

2Uh  May  18SS. 

No.  307. — Thx  Right  Honourable  Thomas  Eari. 
OF  Strathmorb  AMD  K1NOHORN9  PursueTf  V.  Sib 
John  Dban  Paul,  Bart^  and  Johv  DdhdaS)  C.  8., 
Trustees  of  the  late  John  Earl  of  Strathmore  and 
Kingkornt  Defenders. 

Proceaa  —  Res  Judicata  —  An  actum  of  reduelM  ktmbtg  been 
brought,  conloiningt  inter  alia,  the  utuat  reaopn  ofr€duetiomt  that 
ihe  deeds  were  vitiated  and  erased  in  subsCBnttalibna,  611/  no  staU^ 
ntent  having  been  made  on  record  appHcabU  to  such  reasont 
and  decree  of  aboolvitor  hammg  been  pronounced'— ffetd,  that 
such  decree  was  not  res  judicata*  to  exclude  a  second  reduction 
of  the  oame  deedst  at  the  imtance  of  the  same  paH$,  onthetin^e 
groumi,  that  the  deeds  were  vitiated  and  erased. 

John  Earl  of  Strathmore  and  Kinghom,  who  suc- 
ceeded to  his  father  in  the  titles,  honours  and  estates, 
execated,  shortly  before  his  death,  several  deeds  in 
trast,  bat  substantially  of  the  natore  of  an  entail.  The 
defenders  were  appointed  trastees  to  carry  the  par- 

5 OSes  of  the  deeos  into  elFect,  by  a  deed,  dated  Ist 
uly  1820.  In  1828,  the  pursuer  brought  a  j«dnc- 
tion  of  the  whole  of  these  deeds ;  and  his  summons 
contained,  inter  alia,  the  usual  words  of  style  as  thejirst 
reason  of  reductioUf-^vis*  that  the  said  deeds  were  vi- 
tiated and  erased  in  substantiaUbus^  &c  The  production 
was  satisfied,  by  producing  the  insCrumentsof  sasine,anii 
extracts  of  the  different  deeds,  and  reference  was  made 
to  the  deeds  themselves  upon  the  reoor^.  The  prin- 
cipal deeds,  however,  were  not  produced ;  but  after 
a  debate  before  the  Lord  Ordinary,  judgment  was 

J  pronounced,  holding  the  production  as  satisfied.  De- 
iences  were  then  lodged,  and,  in  reference  to  the^r«/ 
reason  of  reduction  bore,  that,  in  so  far  as  r^;arded 
that  reason  of  rednetioa,  which  was  in  general  sifyfe, 
it  is  denied. 

In  that  action  judgment  was  pronounced  on  11th 
Jnljf  1829,  by  Lord  Moncrei£P,  Ordinary,  containing 
various  distinct  findings  upon  the  merits,  which  was 
prefaced  by  a  6nding,  that  the  deeds  had  been  exe- 
cuted in  duo  and  lawful  formt    By  this  judgment, 


which  was  adhered  to  by  the  Court  on  16th  Febru- 
ary 1830,  the  defences  were  substantially  sustained, 
and  the  defenders  assoilaied  from  the  conclusions  of 
the  actions,— oiife  Jurist,  Vol.  II.  No.  728,  p.  229. 

Against  these  judgments  the  pursuer  appealed  to 
the  House  of  Lords,  and  they  were  (2Sd  March  1831,) 
affirmed,  with  some  slight  alteration  which  does  not 
enter  into  the  present  question, — (vufe  Jurist,  Vol.  [II. 
No.  333,  p.  386,  for  report  of  decision  on  that  appeal). 
^  The  pursuer  having,  subsequently  to  this  decision, 
discovered,  as  was  alleged,  that  the  deeds  formerly 
sought  to  be  reduced,  had  been  actually  vitiated  and 
erased  in  many  important  parts,  brought  the  present 
action  to  have  them  reduced  on  that  groond,  and  in 
support  of  it,  averred  that  they  were 

**  fabricated,  aimalate  and  devised,  of  fiilse  dates,  not  property 
tested,  and  want  or  are  defective  in  the  aolemmties  required  by 
law:  And  in  paiticttlar,  that  tbe  said  deeds,  which  are  alleged 
to  constitute  roe  tettlenaent  of  the  said  John  Bowes,  late  Earl  of 
Strathmore,  have  been  vitiated  and  sdtered  in  subttantialihus, 
after  the  allmd  ezeeutlon  thereof:  That  numeroos  important 
passages,  ts  mey  originally  stood,  have  been  erased  and  oblite- 
rated, aoid  new  and  dmerent  passages  have  been  fabricated  and 
aismilately  inserted  in  their  place :  That  no  fewer  than  one  hun- 
dred and  sixty  such  erasures  and  new  insertions  have  been  exe- 
cuted on  the  alleged  settlement ;  and  that,  in  particular,  various 
of  the  lands  conveyed,  as  they  now  appear  ex  Jade  of  the  deeds, 
have  been  so  aimulstely  inserted  00  eraaurea,  as  wdl  as  pas- 
sages affecting  the  destination  of  heirs,  and  the  duration  of  the 
trust  thereby  created.** 

In  defence,  it  was  pleaded,  That  the  judgment  by 
the  Hoose  of  Lords  in  the  former  action  was  res 
judicata,  and  that  as  in  that  action,  the  ground  of  re- 
duction, that  the  deeds  were  vitiated  and  erased  in 
MukstantittUbus,  had  been  repelled,  it  was  not  now. 
competent  to  enter  into  any  inquiry  upon  the  ground 
of  vitiation  or  erasure. 

The  pursuer  contended,  that  there  was  no  room  for 
the  application  of  auoh  a  plea-*l.  That  the  former 
action  was  not  rested  at  all  upon  any  vitiation  of  the 
deeds,  the  principals  of  whion  were  never  prodaced, 
but  were  merely  referred  to  generally,  as  on  re- 
cord,— the  production  having  been  satufied  by  ex- 
tracts merely.-»II.  Although  there  was  no  doubt  in- 
troduced as  the  fifst  reason  of  reduction,  that  the  deeds 
were  vitiated  and  erased,  &G.,  yet,  it  was  introduced 
merely  as  a  matter  of  ordinary  style ;  and  no  state* 
ment  was  made  in  the  record,  which  was  afterwards 
completed,  nor  any  plea  in  law  rabed  applicable  to 
such  ground  of  reduction. 

The  Lord  Ordinary,  on  28th  February  1833,  pro- 
nounced the  following  interlocutor  and  note : 

*'  Having  considered  the  summons,  as  amended,  with  tbe  de- 
fences. Sustains  the  summons,  as  so  amended ;  and  having  beard 
parties'  procuratorson  the  plea  of  res  judicata^  stated  and  insisted 
in  as  a  preliminary  defence  in  bar  of  the  action,  repela  tbe  said 
plea,  and  finds  that,  under  the  circumstances  of  the  case,  the 
proceedings  in  the  former  action  do  not  constitute  res  Judicata 
on  the  particular  matters  proposed  to  be  bronght  to  issue  by  the 
present  summons ;  and,  in  respect  that  the  defenders  atate,  that 
they  mean  to  reclaim  against  this  interiocutor,  finds  them  liable 
in  the  expenses  of  this  discussion ;  allows  an  account  thereof  to 
be  given  in ;  and,  when  lodged,  remits  to  the  auditor  to  tax  the 
same,  and  to  report — ^Tolir.— -This  point  was  folly  argued  be- 
fore the  Lord  Ordinanr.  It  is  important,  and  not  without  dif- 
ficulty. But  the  Lorn  Ordinary*s  grounds  of  judgment  are, — 1. 
That  though,  in  the  former  action,  the  fint  reason  of  reduction 
apparently  included,  in  general  substance^  a  cause  of  action  equi- 
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Talent  to,  or  the  tMBe  with,  that  now  imwle4  m,  an4  miglitlnfe 
cttttutneii  a  eoodoseemieiict,  tettiii|r  iorih  the  same  paiticiilar 
facts  which  «M  ftverred  io  the  preaent  tummona^  that  rea«KMi  of 
reductioa  was  aimpljr  expressea  io  the  words  of  style,  which  an? 
inserted  into  every  sammons  of  reduction,  though  not  generally 
iotended  to  be  the  ground  of  any  proceeding,  without  some  far- 
ther specification ;  aod  that  oo  stateiii«at  whs  afterwards  made 
OD  the  record,  or  aoy  plea  in  law  raised  pa  the  general  averment 
so  expressed  by  it.  2.  That  the  deeds  themselves  were  not  pro- 
duced in  Court,  for  satisfying  the  productions,  extracts  only 
bsTiDgbeen  produced.  9.  That,  In  general,  there  eannot  be 
rajuiieti*  on  aity  partieoiar  queedon*  or  greand  of  action,  where 
that  question  or  grouad  has  never  been  truly,  and  in  plain  reality, 
nised,  and  brought  into  discussion  between  the  uerties.  ^  4. 
That,  in  fact,  the  matters  which  constituted  the  whole  subject 
of  discussion  embraced  bv  the  present  summons,  were  not  at  all 
aiptsted  or  discussed  in  the  former  process ;  and,  5,  That  the 
three  cases  of  Millie  v.  MiUie,  27th  November  1801 ;  Malcolm 
i.  Henderson  and  Brown,  I7tb  November  1807;  and  Graham 
«.  Maxwell,  &c.  5X)th  May  1814,  in  the  House  of  Xiords,  2.  Dow, 
dl4|  notwithstanding  some  peculiarities  attending  them,  are  very 
much  in  point  in  regard  to  the  principle  of  the  exception  of  ret 
JHiicata.  This  is  the  result  of  the  liOrd  Ordinary^s  opinion  on 
the  able  axgament  submitted  to  him.  But  be  is  not  insensible 
to  the  reasonable  grounds  of  ddubt  wbieh  may  exist  in  the  qoesi. 
doo,  arisiag  especially  from  the  nature  of  tbe  pleadings  under 
the  new  forms,  and  the  effect  of  judgment  on  a  record,  regularlv 
oiade  up  and  closed,  under  a  summons,  containing,  as  the  lead- 
ing ground,  the  usual  but  very  pointed  clause  of  style." 

The  defenders  reclaimed,  and  at  adFiaing, 

Lotd  J9«(gm.— I  was  a  good  deal  pussled  with  the  argument 
vpon  tbe  new  forms  of  process.  It  is  quite  clear  that  the  fisots 
now  stated  as  the  ground  of  tins  reduction,  were  not  brought 
forward  at  aJl  under  tbe  former  action ;  but  it  is  said,  that  by  the 
new  forms  of  process,  the  pursuer  is  precluded  from  now  stating 
it;  aad  I  did  think  at  first,  that  there  was  some  difficulty  there. 
I  am  BOW,  however,  satisfied  that  the  interlocutor  is  right  I 
Dnderstand,  in  practice,  that  when  a  production  is  satiafied,  as 
was  doae  in  the  foraaer  ease,  by  referring  to  the  deeds  in  the  re* 
gister,  that  these  deeds  are  held  to  be  in  wimnibut  curut,  and  the 
party  may  get  an  order  to  produce  them,  if  be  deem  it  necessary. 
The  pursuer  might  have  had  the  principal  deeds  produced,  had 
he  iasisted  on  it,  but  they  were  not,  in  point  of  fact,  produced ; 
and  that  being  the  case,  it  is  perfectly  plain  dmt  this  question, 
nised  in  the  present  summons  as  to  their  vitiation,  could  not  be 
discussed  by  tbe  Court ;  and  when  we  come  to  consider,  whether^ 
in  such  circumstances,  the  matter  is  res  judicata  or  not,  I  appre.- 
hcnd,  looking  to  the  case  of  Millie,  which  applies  in  ter minis, 
that  by  tbe  supereminerit  power  of  this  Court,  we  are  entitled  to 
interfere,  and  find  that  there  is  no  resjudieala. 

Lord  PretielaU,'^!  am  of  the  same  opinion.  Hn  jmdUaia 
means,  that  the  thing  was  discussed  and  judged  of  by  the  Court. 
But  was  this  ground  of  reduction  ever  judged  of?  It  clearly 
was  not,  and  could  not  be. 

Lord  Craigie, — I  consider  this  as  a  point  of  some  importance. 
I  am  not  enabled  to  say  that  I  arn  prepared  to  concur  with  the 
Lord  Ordinary.  I  fairly  own,  that  I  n4sh  Chat  these  deeds  were 
set  aside,  but  I  would  hesitate,  in  the  circumstances,  to  interlere 
in  tbe  way  proposed.  I  don*t  see  how  a  decree  pronounced  in 
this  Court,  and  also  in  the  House  of  Lords,  can  be  indirectly 
set  aside  in  this  way.  Suppose  that,  upon  the  faith  of  that  de- 
cree, the  lands  had  been  purchased  firom  the  tnistees,  the  price 
paid,  and  a  title  given, — coold  you  set  that  aside,  and  deprive 
the  purchaser  of  his  right  in  this  wav. 

l-^  GUUet.'^l  had  some  difficulty  at  first  in  this  case,  but 
now  I  am  satisfied  that  the  interlocutor  of  the  Lord  Ordinary 
is  right.  It  is  a  case  in  which  the  maxim  applies  most  strongly, 
that  iummum  Jus  est  summa  injuria.  The  question  was  never 
discussed  in  the  former  action,  and  the  defenders  found  the  plea 
of  res  judieaia  on  what  was  never  argued,  and  was  never  de- 
cided. The  words  of  style  are,  that  the  deed  is  false  and  for- 
ged. Well,  suppose  the  action  is  dismissed,  and  afterwards  the 
pursuer  begins  to  suspect  or  ascertain  what  be  did  not  suppose 
before,  that  tbe  deed  iua  actually  been  forged,  and  discovers  the 


forger,  who  is  tried  and  hanged,  or  sent  to  Botany  Bay  for 
forging  it, — ^is  the  deed,  notwithstanding,  to  be  held  perfectly  va- 
lid and  effectual,  on  the  ground  of  raJtuHcaia  f  I  cannot  arrive 
At  that  oonclusion. 

Tlie  Court  adiiered. 

First  Divbion. — Lord  Ordinary,  Mencnnir. — Ati,  Skene, 
Tait;  Janaes  Hamilton,  W.S.,  Age«t.^^/I.  Dean  of  Fiietilty 
(Hope),  Rutherford;  Duadas  &  Wilson,  C.S.|  Agents, — IX 
Clerk.— [/.»^.i>.l 

24//I  May  1883. 

No.  308* — Jo II IT  M'Nair,  Advocator,  t>.  Thb  Right 

HoNOURABLB  Lord  Bx«antyrs  and  H|$  Tutors, 

Respondents 

Advocation^-ProcesS'— Goaipptency— if  fi  apfUiesUiQnfor  interdict 
bamngbeen  made  in  tbe  Injkriar  Courtt  wbidi  vas  afterwards  con* 
joined  witk  a  process  rf removing ;  and  decree  ofremimng  having 
been  pronounced :  and  an  advocation  baving  been  brought  ^the 
conjoined  processes  ■  Hdd,  thai  it  was  incompetent,  in  so  far  of 
regarded  tbe  removing,  but  competent  as  regarded  the  process  of 
imterdidm 

The  adrocator'a  father  had  a  lease  of  the  farm  of 
Moss  Park  from  the  refrpondents,  which  expired  at 
Martinmas  1831,  as  to  the  arable  Javds,  and  Whitsun- 
day 1832  as  to  the  hooses  and  gpraas.  The  farm  liad 
been  sabset  to  tiie  advocator  for  some  years  bef<H*e 
the  expiry  of  the  lease,  and  not  having  oeen  legally 
warned  to  remove,  he  maintained  liis  right  of  con- 
tinuing possession,  at  least  for  another  year»  under  tacit 
relocation.  The  advocator  having  addressed  a  letter 
to  the  respondents'  factor,  which  was  considered  by  him 
as  containing  an  obligation  to  remove,  without  warning, 
at  the  end  of  the  year,  did  not  conceive  that  it  way 
necessary  te  execnte  a  legal  warning  against  the  Ad- 
vocator, forty  days  prior  to  Whitsnndav  1832,  in  order 
to  eject  hira  at  Martinmae  and  Whitsunday  tlierc- 
after.  And,  on  7th  April  1832,  the  factor,  after  hav- 
ing had  a  conversation  with  the  advocator,  sent  a 
person  to  sow  grass  seeds,  as  was  the  custom,  upon 
the  advocator's  estatOj  for  the  landlord  to  do  the 
last  year  of  the  lease.  Several  acres  were  according- 
ly sown,  and  were  harrowed  in  by  the  advocator. 
Upon  the  13th  of  the  same  months  the  factor  employed 
certain  persons  to  finish  the  sowing  of  grass  seeds, 
when  be  received  a  letter  from  ike  advocator,  inti- 
mating, that  he  meant  to  ooiitioae  w  possession  for 
another  year,  and  compiaininff  of  the  improper  inter- 
ference with  the  farm,  in  sowing  the  grass  seeds. 

The  respondents  thereupon  presented  a  petition^ 
praying  for  an  interdict  against  the  advocator  inter- 
rupting or  preventing  the  sowing  of  said  grass  seeds. 
The  Sheriff  granted  tbe  interdict,  in  the  meantime. 
Thereafter,  the  respondents,  on  17th  April  1832^ 
brought  a  summons  of  removing  against  tne  advoca- 
tor, concluding,  that  he  should  be  ordained  to  flit  and 
remove  from  the  arable  land  at  Martinmas  1832,  and 
from  the  houses  and  grass  at  Whitsunday  1833.  On 
3d  July,  the  Sheriff-«ubstitote  conjoined  the  two  pro- 
cesses, and  allowed  a  proof  of  certain  averments,  and 
on  12th  October  1832,  pronounced  this  interloootor  ^« 

"  Having  considered  the  conjoined  processes,  with  the  evi- 
dence adduced.  Finds  that  tacit  relocation,  for  the  ensuing  crqp 
and  vear  1833,  cannot  be  held  to  have  taken  place  under  the 
special  circumstances  of  the  case,  and  that  the  pursuers  are  en- 
titled to  decreet  of  removing,  in  terms  of  their  libel,  ogainst  the 
defender :  Decerns  iu  the  action  of  removing  accordingly,  con- 
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form  to  the  conclusions  thereof;  and,  in  both  actions,  finds  the 
defender  liable  in  expenses  of  process  and  dues  of  extract.*' 

This  judgment  was  adhered  to,  both  by  the  Sheriff- 
substitute  and  by  the  Sheriff.  The  present  advoca- 
tion was  then  brought, — when  it  was  objected  by  the 
respondents,  that  the  process  before  the  Sheriff  beinff 
one  of  removing,  in  which  decree  of  removing  had 
been  pronounced,  advocation  was  incompetent. 

The  Lord  Ordinary,  on  22d  February  1833,  pro- 
nounced the  following  interlocutor : — 

"  Having  heard  counsel  for  the  parties.  Sustains  the  prelimi- 
nary objection  to  the  competency — dismisses  the  advocation, 
and  decerns :  Finds  the  respondents  entitled  to  expenses,  and 
remits  the  account  thereof,  when  lodged,  to  the  auditor  to  tax 
and  to  report.— AV/e. — If  th«  process  of  interdict  bad  not  been 
coi^oiued  with  the  removing,  it  might  have  been  advocated ;  but 
the  advocator,  by  allowing  that  conjunction  without  objection, 
has  precluded  himself  from  bringing  that  interlocutor  in  the  con- 
joined processes  under  review  in  that  shape.  The  Statute,  6. 
Geo.  IV.  c.  ISO,  expressly  enacts,  that  in  B  process  of  renaov- 
ing,  in  which  decree  of  removing  has  been  pronounced,  advo- 
cation shall  be  incompetent,  and  that  expedient  regulation  can- 
not be  defeated  by  the  conjunction  of  another  process  with  the 
removing.  If  the  advocator,  having  in  view  an  advocation  of 
the  interdict,  had  reclaimed  against  the  conjunction  on  that 
ground,  the  Sheriff  would  have  altered  bis  interlocutor,  and  dii- 

J'oined  the  processes ;  or,  if  he  had  not,  the  advocator  might  have 
lad  his  remedy  in  this  Court.  Farther,  it  is  not  competent  now 
to  disjoin  in  this  Court,  for  that  cannot  be  done  without  closing 
the  record,  which  would  be  entertaining  the  advocation  of  the 
removing  to  a  certain  extent,  in  contravention  of  the  Statute." 

The  advocator  reclaimed ; 

Lord  Balgraif. — It  is  impossible,  in  the  face  of  the  Act  of 
Parliament,  to  advocate  the  removing.  But  I  have  no  concep- 
tion that  an  action  of  interdict  or  damages,  which  it  is  compe- 
tent to  advocate,  may  not  be  entertained  by  us,  because  it  has 
been  conjoined  with  a  relative  incompetent  action. 

Lord  GUUet, — I  think  so  too.  Suppose  the  advocation  had 
said  nothing  at  all  about  the  removing,  would  it  have  been  in- 
competent to  entertain  the  action  here  ?  As  to  the  impossibi- 
lity of  extracting  the  decree  of  removing,  why,  the  party  has 
only  to  borrow  the  process,  and  send  it  back  to  the  country. 

The  Court  pronounced  this  interlocutor;-^ 

"  Recal  the  interlocutor  complained  of;  Sustain  the  advocation, 
in  8o  fur  as  regards  the  process  of  interdict,  but  without  pre- 
judice to  the  respondents  obtaining  an  extract  of  the  decree  of 
removing,  pronounced  in  the  process  of  removing ;  as  to  which 
process,  sustain  the  objection  to  the  competency,  and  to  that  ex- 
tent dismiss  the  advocation,  and  decern,  reserving  all  questions 
of  expenses  hinc  inde,  and  remit  to  the  Lord  Ordinary  to  pro- 
ceed farther  in  the  cause  as  he  shall  see  jusL" 

First  Division. — Lord  Ordinary,  Corehouse. — Aei,  Jameson ; 
Wotberspoon  &  Mack,  W.S.,  Agents.—^//.  Rutberfurd;  Dun- 
das  &  Wilson,  W.S.,  Agents.— B.  Clerk.— [J.  W.  />.] 

24M  May  1833. 

No.  309. — Glass's  Trustees,  Petitioners^  v,  John 
Glass  &  Mandatory,  Respondents, 

Process — Trustees— Quorum — Curator  Bonis — The  number  of 
irtuteei  under  a  trust-deed  having  been  reduced  below  the  quo- 
rum therein  Uated,  the  Court  refused  to  appoint  new  trustees  ; 
and  the  petitioners  having  then  prai/ed  for  the  appointment  of  a 
judicial  factor  or  curator  bonis,  the  Court  called  on  them  to 
make  their  selection. 

The  petitioners  were,  with  others,  appointed  tros^ 
tees  under  a  trust-disposition  and  settlement,  execut- 
ed by  Robert  Glass,  merchant  in  Perth,  in  September 
1814.  Part  of  the  settlement  was  carried  into  effect, 
but  the  number  of  the  trustees  having  been  reduced  be< 


low  the  quorum  provided  in  the  deed,  they  brought 
a  multiplepoinding  ;  and  John  Glass  the  heir-at-law, 
having  appeared  and  declared  his  intention  to  reduce 
the  settlement,  Lord  Mackensle,  on  1st  March  1833, 
pronounced  this  interlocutor  :<*- 

**  Sists  process,  in  order  to  give  time  to  the  parties  to  make  an 
application  to  the  Court  to  supply  the  place  of  a  quorum  of  trus- 
tees,** &c. 

The  purposes  remaining  to  be  executed  were  two- 
fold— 1j/,  To  lay  out  the  **  surplus  at  interest  in  a 
sure  and  safe  way,  till  it  be  seen  whether  any  of  these 
females  (Margaret  and'  Catherine  Glass)  may  have 
sons  who  incline  to  follow  the  ministry  in  the  ortho- 
dox manner  inclusive,  though  not  in  every  punctilio 
that  is  held  by  that  synod,  of  which  their  father  as 
well  as  I  (the  deceased}  constitute  members,  and  to 
be  given  to  one  or  more  such  equally,  when  publicly 
ministering  after  the  manner.  And  2d,  But  if  none  of 
these  should  happen  to  be,  the  accumulated  sum  to  be 
applied  to  the  propagation  of  the  gospel  at  home  and 
aoroad,  in  equal  gratuities."     The  petitioners  then 

S resented  a  petition,  stating  the  Keeper  and  Deputy 
[eeper  of  the  Signet,  and  the  other  office-bearers  of 
the  Society,  as  fit  persons  to  carry  through  the  trust, 
and  praying  the  Court 

*'  to  exoner  and  discharge  the  petitioners  of  their  actings  and 
intromissions  under  the  said  tnist,  upon  their  esecnting  a  con- 
veyance of  the  estate  in  favour  of  such  person  or  persons  as 
jrour  Lordships  may  appoint  to  succeed  them  in  the  manage- 
ment ;  and  to  appoint  such  person  or  persons  as  to  your  Lord- 
ships, in  the  whole  circumstances  of  the  case,  may  appear  most 
expedient,  to  supply  the  place  of  a  quorum  of  trustees  under 
said  settlement,  or  with  such  powers,  and  in  such  form  as  to 
your  Lordshipa  shall  seem  proper,  reserving  entire  the  question 
between  them  and  the  beir-at-law,  as  to  the  validity  of  the  said 
settlement ;  or  to  do  otherwise  in  the  premises  aa  your  Lord- 
ships may  consider  e<iui table  and  proper." 

Answered— -Looking  to  the  nature  of  the  trust,  to 
the  length  of  tim«  during  whieh  it  may  remain  unexe- 
cuted, to  the  vague  and  uncertain  eharacter  of  the 
destinations^  and  to  the  discretionary  powers  which 
the  execution  implies,  the  respondent  is  assured  that 
the  Court  will  not  feel  inclined  to  appoint  a  new 
set  of  trustees  in  place  of  those  named  in  the  deed. 
The  only  question  whieh  the  Court  can  consider  is. 
Whether  it  may  not  be  proper  to  appoint  a  judicial 
factor  or  curator  bonis  to  take  possession  of  the 
trust-fund,  and  dispose  of  it  in  terms  of  the  deed. 
Under  the  circumstances  of  the  case,  will  the  Court 
feel  disposedvto  put  so  protracted  a  ooorseof  manage- 
ment, and  a  disposal  of  funds  so  discretionary, 
into  the  hands  of  a  judicial  factor  or  curator  bonis  f 
The  respondent  has  been  unable  to  discover  any 
analogous  case  in  which  it  has  been  done.  He  humbly 
conceives  that  a  course  of  management,  necessarily  so 
protracted,  is  not  consistent  with  the  powers,  respon- 
sibilities and  system  of  management  of  such  judicial 
appointments.  He  feels  still  more  strongly,  that  any 
discretionary  disposal  of  funds  is  inconsistent  with  the 
duties  or  functions  which  the  Court  have  hitherto  as- 
signed to  a  judicial  factor  or  curator  bonis*  At  moving 
the  petition  on  the  18th  May, 

The.  Lord  Justice-Clerk  said,  that  the  Court  could  grant  th< 
first  part  of  the  pmyer,  but  they  woiHi  not  grant  thr  JVCtisn4 
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part,  and  appoint  new  trustees.   If  the  party  chooses  to  ask  for  a 
lactor,  the  Court  will  appoint  one  with  the  ufiual  powers. 

The  petitioners  then  amended  their  petition,  and 
prayed  for  a  judicial  factor  or  curator  bonis.  At  ad- 
vising on  the  24thy 

Lord  Jusiiee-Cierk  said,  the  petitioners  must  make  their  selec- 
tion, and  say  whether  they  wished  a  factor  or  curator. 
Jaiaeson  said,  a  curator  bonis  was  the  proper  officer. 

The  Court  granted  the  prayer  of  the  petition,  as 
thus  restricted  and  amendea. 

Respondents*  Authorities. — Dick  o.  Ferguson,  82d  January 
1758;  Mor.  7446.  Wotherspoon,  15th  December  1775;  Mor. 
7450.  Grant,  Idtb  February  1 790 ;  Mor.  7454.  Maijoribanks, 
t>7th  February  1822;  Shaw,  Vol.  I.  p.  895.  Moir,  6th  July 
1826;  S.  and  D.     Burnett,  24th  January  18*29;  S.  and  D. 

Second   Division. — AcU  Jameson Alt.  Baxter. — William 

Murray,  W.S.,  and  William  Fraser,  W.S.,  Agents. — Mr  Thorn- 
aon.  Clerk.— [/.  W.  H,'\ 


2Uh  May  1833. 

No.  310. — John  D.  Murray,  Pursuer^  v,  JohkMur* 
RAY,  Ac,  Heirs  of  Entail  of  the  Estate  of  Murray* 
ihxvaitey  Defenders. 

Titles — Entail — Substitute  and  Institute— Scnrice— Process— 
The  instiiute  and  the  iubstitute  called  in  an  entail  having  predC' 
ceasetl  the  entaiter  i  and  the  heir-nude  of  the  inttituie  hamng  «iic- 
c^ededt  and  having  brought  a  declarator,  concluding — Isf,  That  he 
alone  should  be  found  entitled  to  expede  a  service  as  heir-tnale  of 
tailzie  and  provision  to  his  father,  the  institute ;  or  2J,  As  condi-' 
lional  institute  and  disponee,  in  consequence  of  his  father  and 
grandfather  having  frreileceased  the  entailer, — or  by  service  as  heir 
of  provision  to  the  entailer —  The  Court  refused  to  give  any  opinion 
in  what  way  the  pursuer  ought  to  make  up  his  titles ;  but  he  having 
amended  his  summoni,  by  deleting  the  second  conclusion  thereof^ 
their  Lordsh^s  decerned  in  the  declarator. 

On   the  19tb  of  Jnly  1805,  John  Marray,  Esq.  of 
Murraythwaite,  the  porgoer's  grandancle,  executed  a 
deed  of  entail,  whereby  he  disponed   the  estate  of 
Murray thwaite,  and  other  lands  in   Damfriesshire, 
heritably  and  irredeemably,  to  himself  in  liferent,  and 
to  John  Murray,  Elsq.,  the  pursuer's  father,  designed 
in  the  deed  of  entail,  younger  of  Tnndergarth,  in  fee  ; 
whom  failing,  to  William  Murray,  Esq.  of  Tunder- 
garth,  the  pursuer's  grandfather ;  whom  failing,  to  the 
heirs-male  of  the  body  of  the  said  John  Murray,  the 
pursuer's  father,  the  nephew  of  the  entailer;  whom 
failing,  to  the  heirs-male  whatsoever  of  the  body  of  the 
heir-male  who  shall  have  died  last  infeft  in,  and  possess- 
ed of  the  entailed  lands ;  whom  failing,  to  certain  other 
heirs  of  tailzie.     The  deed  of  entail  contained  all  the 
usual  clausesy  and  in  particular,  a  clause  whereby  the 
maker  of  the  entail  obliged  himself  to  infeft  himself,  he- 
ritably and  irredeemably,  in  liferent,  and  the  pursuer's 
father,  the  institute,  in  fee,  and  also  the  other  persons 
called  to  the  succession  in  their  order.     It  was  fenced 
with  the  usual  prohibitory,  irritant,  and  resolutive 
clausesi  and  an  express  obligation  to  record  the  dispo- 
sition to  the  lands  in  the  register  of  tailaies,  and  that 
the  disponee  and  heirs  succeeding  should  make  up 
titles  under  the  deed,  which,  for  that  purpose,  con- 
tained a  procuratory  of  resignation  and  precept  of  sa- 
sine«    It  likewise  contained  the  following  clause : 

**  And  albeit  these  presents  shall  be  foand  lying  in  my  repo- 
sitories, or  in  the  castodv  of  any  other  person,  no  further  exe- 
cuted at  my  death  than  they  are  at  present,  yet  I  hereby  declare 
tlwt  the  same  shall  be  effectual  and  equally  good  to  all  intents 
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and  purposes,  as  if  these  presents  had  been  duly  recorded  in  the 
register  of  taillies,  and  fully  completed  by  infeftment  before  my 
decease." 

Under  the  powers  which  the  entailer  reserved  to 
himself,  he,  on  i4th  April  1812,  executed  a  deed  of 
revocation  and  alteration,  by  which  he  varied  the 
powers  of  the  institute  and  heirs  of  entail  to  grant 
provisions  to  wives  and  husbands,  and  to  children ; 
out  in  all  other  respects  he  expressly  ratified  the  deed 
of  tailzie. 

John  Murray,  younger  of  Tundergarth,  the  pnr- 
suer*8  father,  the  institute,  and  William  Murray  of 
Tundergarth,  the  pursuer's  grandfather,  the  substi- 
tute first  called  under  the  destination,  were  both 
alive  when  the  entail  was  executed — but  they  both 
predeceased  the  entailer.  The  pursuer  was  the  eld- 
est lawful  son  of  John  Murray,  younger  of  Tunder- 
garth, and  consequently  the  heir-male  of  the  body 
of  the  institute  or  disponee  under  this  entail,  and 
entitled  to  take  up  the  succession  to  the  estates  un- 
der the  provisions  and  conditions  with  which  it  is 
fettered.  How  his  titles  were  to  be  completed  be- 
came matter  of  doubt.  It  was  suggested  that  he  should 
do  so — Istf  By  expedinff  a  service  as  heir-male  of 
tailzie  and  provision  to  his  father,  John  Murray,  the 
institute ;  or,  2dly,  That  he  should  complete  his  titles 
as  conditional  institute  and  disponee,  in  consequence 
of  his  father  and  grandfather  having  predeceased  the 
entailer ;  or,  Sdly^  By  service  as  heir  of  tailzie  and  pro- 
vision to  the  entailer.  The  first  of  these  modes  was 
believed  to  be  the  correct  one — and  being  the  6ne 
which  had  been  generally  followed  in  similar  circum- 
stances by  the  most  experienced  conveyancers,  the 
pursuer  proceeded  to  maxe  up  titles  by  expeding  a 
service  before  the  Magistrates  of  Canongate,  as  near- 
est lawful  heir-male  of  tailzie  and  provision  to  his 
father,  the  institute,  in  terms  of  the  deed  of  entail. 
Doubts,  however,  having  been  expressed  as  to  the 
correctness  of  this  mode,  the  pursuer  raised  the  pre- 
sent action  of  declarator,  in  which  he  called  as  de- 
fenders his  own  sons,  and  all  the  other  substitute  heirs 
of  entail.  The  summons  contained  a  conclusion  ap- 
plicable to  each  of  the  three  modes  according  to  which 
Lis  titles  might  be  completed,  and  also  an  additional 
conclusion,  that  when  the  pursuer  shall  have  made  up 
titles  to  the  lands  agreeably  to  the  decree  to  be  pro- 
nounced, the  defenders  ana  all  others  should  cease  to 
trouble  him  and  his  successors  in  the  lands.  The  con- 
clusions were  in  these  words : 

"  ( 1 . )  It  ought  and  should  be  found  and  declared,  by  decree  of  our 
said  Lords  of  Council  and  Session,  that  the  pursuer,  as  heir  •male 
of  tailzie  and  provision,  served  and  retoured  to  the  said  John 
Murray,  younger  of  Tundergarth,  his  father,  as  aforesaid,  has, 
by  virtue  of  the  said  service,  the  only  good  and  undoubted  title 
under  the  said  deed  of  entail,  and  deed  of  revocation  and  altera- 
tion thereof,  to  the  lands  and  others  thereby  disponed,  and  to  ob- 
tain himself  duly  infeft  and  seized  therein  in  virtae  thereof, 
either  by  expeding  charters  in  his  favour  on  the  procuratory  of 
resignation,  or  by  taking  infeftment  in  virtue  of  the  precept  of 
aasine  and  assignation  to  writs  and  evidents  contained  in  said  deed 
of  entail,  as  may  best  consist  with  the  state  of  the  prior  titles, 
and  be  judged  most  expedient ;  but  always  with  and  under  the 
conditions,  provisions,  limitations,  and  declarations  in  the  said 
deed  of  entail  s  (2.)  Or  otherwise,  it  ought  and  should  be  found 
and  declared,  by  decree  foresaid,  that  in  respect  the  said  John 
Murray,  younger  of  Tundergarth,  and  the  said  Wpuun  Munsyi 
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bis  father,  both  predeceased  the  said  John  Murrajr  the  entailer, 
the  porsfier  is  entitled  to  take  up  the  safid  lands,  either  as  condi- 
tional institute  and  disponee,  or  otherwise  as  heir  of  tailtie  and 
provision  to  the  said  John  Murray  his  granduncle,  the  entailer, 
and  to  expede  a  service  in  that  character  to  him  accor^ngly,  and 
thereupon  to  complete  valid  and  feudal  titles  in  his  person,  in 
virtue  of  the  said  deed  of  entail  as  aforesaid :  (&)  And  it  being 
wo  found  and  declared,  the  defenders  after  named,  and  all  others, 
should  be  decerned  and  ordained  not  to  trouble  and  molest  the 
pursuer,  and  the  heirs  of  entail  appointed  to  succeed  to  him,  in 
their  peaceable  occupation  and  possession  of  said  lands,  when 
titles  thereto  shall  have  been  made  up,  agreeably  to  the  decree 
foresaid." 

In  defence,  it  was  maintained — I.  The  pursuer,  a^ 
heir  substitute  under  the  deed  of  entail,  is  bound  to 
serve  himself  heir  to  the  Institute,  and  thus  carry  the 
unexecuted  procuratory  and  precept,  contained  in  the 
deed. — II.  The  pursuer,  being  a  substitute  under  the 
deed  of  entail,  is  not  entitled  to  the  chahicter  of  con- 
ditional institute,  and  cannot  take  the  estate  as  such* 

The  Lord  Ordinary  ordered  mutual  cases  to  the 
Judges  of  the  Second  Division.  At  advising  On  I8th 
May  1833, 

The  Lord  Juttioe- Clerk  called  the  attention  of  the  Court  to  the 
conclusions  of  the  summons — they  were  alternative.  In  Lady 
Seaforth's  case,  the  Court  gave  an  opinion,  that  the  fetters  of  the 
entail  were  binding  on  her  j  but  the  Court  declined  to  give  any 
opinion  advising  her  as  to  what  mode  she  should  make  up  her 
titles.  So,  in  the  present  case,  the  pursuer  was  boond  bv  the 
entail,  but  the  Court  would  not  say  m  what  manner  he  should 
complete  his  title.  If  the  libel  were  amended,  the  Court  might 
go  toe  length  of  decerning  in  terms  of  the  condusions. 

The  other  Judges  concurred ;  and  the  case  having 
stood  over,  the  pursuer  amended  his  summons,  by  de- 
leting the  second  conclusion*  At  advising  on  the 
21st  May, 

Lord  Meadowbank, — I  was  for  leaving  out  the  words  **  by 
virtue  of  said  service,**  in  the  first  conclusion.  But  I  have  no 
objections  that  the  Court  should  just  decern  in  the  declarator. 

The  Court  allowed  the  amendment  of  the  libel  to 
be  received ;  and,  in  respect  of  said  amendment,  de- 
cerned in  the  declaratory  conclusions  thereof. 

Pursuer's  Authorities. — Gordon  v,  Gordon,  12th  February 
1748;  M.  15.384.  Culquhoun,  8th  July  1831.  Anderson, 
22d  June  1832.  Lord  Strathmore  v.  Douglas,  2d  February 
1728;  Mor.  p.  15,373.     Seaforth,  24th  November  1818. 

Defenders'  Authorities. — Cases  quoted  by  Pursuer,  tU  suprtu 
Ersk.  III.  a  sects.  21,  77,  78.  Stevenson  01  Bar,  24th  June 
1728;  M.  14.862;  Stair,  IIL  5.  sects.  6,  51.  Livingstone  v. 
Napier,  9th  March  1797;  M.  15,709.  Gordon  o.  M*Culloch, 
23d  February  1791 ;  Mor.  15,365.  Campbells,  28th  November 
1770;  M.  14,949. 

Second  Division. — Lord  '  Ordinary,  Medwyn.— ^c<.  Whig- 
ham — JU.  Sandford.-^R.  Rutherford,  W.S.,  and  R.  Welsh, 
S.S.a,  Agents.— Mr  Thomson,  Clerk.— [J.  fT.^.] 

2ith  May  1833. 

No.  311. — A.  P.  Henderson,  Pursuer^  v.  M. 
GiLFiLLAN,  Defender. 

Agent  and  CKcnt^ Accounts — Reference— Compromise— Per<- 
sonal  Actions — An  agent  hatringf  for  a  timef  conducted  a  per~ 
ioned  action  of  damagei  at  the  instance  of  his  employer^  on  an 
agreement  that  prqft'ssional  charges  were  not  to  be  made,  except 
in  the  event  of  a  verdtct  finding  damages  due,  and  carrying  «r- 
pentes,  or  a  similar  judgment  by  an  arbiter ;  and  at  the  triaif 
the  case  having  been  compromised  by  a  public  apology  in  Court, 
by  the  defhulers :  and  a  reference  to  counsel  as  to  etitennes-^ 
Held,  /.  That  the  transaction  at  the  trial  was  fair  and  reason'- 
able,  and  fjjpt  the  pursuer  was  not  enlUled  to  professional  charges. 


■»//.  Questions  raised,  Whether  the  reference  was  lost  by 
the  death  of  one  of  the  referring  parties  /  and  whether  his  repre- 
sentatives  were  not  bound  to  renew  it  to  the  sa^se  arbiter  f  and 
whether  a  wakening  were  the  j)roper  remedy  T — ///.  The  Lord 
Ordinary  havir^  attoUxied  in  toto,  the  Court,  in  respect  thai 
outlay  was  to  be  paid  to  the  pursuer,  only  decern^  in  the  ab» 
soMtar,  hoc  statu. 

The  pursuer  conducted  a  Tariety  of  personal  actions 
for  the  defender,  a  writer  in  Glasgow,  and  among 
others,  a  prooess  of  damages  at  the  instance  of  the 
defender  and  his  wife,  agamst  Mrs  Jean  Brown  or 
Monkhoose,  residing  in  Glasgow,  Alexander  Ure, 
writer  there,  and  William  Guthrie,  writer  in  Edin- 
burgh. The  summons  in  this  case  was  raised  in  Fe- 
bruary 1824,  and  the  pursuer  superintended  the  case 
till  2 1st  December  1826,  when  he  declined  to  act  as 
agent  any  longer.  The  case  having  gone  into  other 
hands,  the  pursuer  addressed  the  following  letter  to 
the  defender  1 

«  EmNBUEOH,  8th  March  1827." 
**  Sntr^t  send  herewith  the  additional  accounts  of  business, 
since  those  rendered  in  October  1825,  due  to  me  by  you  in  the 
various  questions  with  Messrs  Ure,  Guthrie  and  Mrs  Monk- 
house,  the  professional  charges  in  which  (those  prior  accounts 
induded)  amount  to  j£179, 4.  8^.  According  to  my  promises, 
which  subsequent  circumstances  have  led  me  to  regret  having 
ever  made,  1  do  not  seek  payment  from  you  of  the  above  large 
•am,  unless  damages  carrying  costs  are  found  due  to  you  in  the 
action  now  pending  in  the  Jury  Court  at  your  instance.  But  as 
that  action  is  no  longer  under  my  guidance,  and  of  consequence 
1  shall  remain  ignorant  of  any  extrajudicial  movements  in  it,  I 
think  it  my  duty,  as  1  conceive  it  to  be  my  manifest  right,  arising 
out  of  my  interest,  to  reoover  the  above  laqj^e  sum.  to  insist  thst  it 
shall  be  Ibllowed  out  to  final  judgment,  either  by  an  award  of 
Court,  or  the  determination  of  an  arbiter  or  arbiters.  If  vou  are 
unsuccessful  in  either  forunt,  I  must  just  content  myself  with 
the  loss  of  the  very  trivial  remuneration  the  above  snm  of  money 
gives  for  years  of  anxiety  and  labour.  If  you  are  soccessful*  or 
wilfully  delay  the  following  out  the  case  to  judgment  in  one  or 
caher  of  the  nodes  stated,  in  either  case  I  wiU  insist  for  pay. 
meni  of  my  profeRsional  charges — after  the  lapse  of  a  reasonable 
time  from  the  present  date,"  &c. 

The  following  replv  was  retunied  by  Mr  Bennie^ 
writer,  Glasgow,  to  toe  pursuer : 

«<  Glasgow,  \9th  Horcft  1837. 
"  Mr  Gilfillan  has  handed  me  your  letter  to  him  of  the  8th 
current,  regarding  the  process  at  his  instance  against  Monkhouse, 
&c.  He,  1  am  sure,  has  always  felt  grateful  fox  the  trouble  yon 
took  in  these  matters  on  his  account,  and  was  desirous  that  yoa 
should  have  continued  the  management  of  them ;  but  this  yoa 
declined,  except  upon  conditions  to  which  he  could  not  accede, 
and  he  was  therefore  necessitated  to  put  -them  under  the  charge 
of  another  person.  I  do  not  know  the  footing  upon  which  that 
gentleman  ig  to  take  charge  of  them  ;  but  I  feel  confident  there 
is  no  ogent  who  was  receiving  the  same  benefit  through  Gilfillm 
that  you  were  doing,  that  would  have  refused  to  conduct  them 
on  the  terms  you  ^d^  Although  you  agreed  to  conduct  these 
pfocesscs  without  any  professional  charge  against  Mr  Gilfillan, 
I  confess  I  cannot  see  bow  this  circumstance  can  give  you  a 
right  to  prevent  Mr  Gilfillan  from  making  any  extrajudicial  ar- 
rangement he  may  find  for  his  advantage,  either  by  an  award  of 
the  CotRt,  or  of  an  arbiter.  He  is,  and  must  be  the  domimn 
litis,  and  cannot  be  bound  to  take  a  single  step  in  these  cases  h&- 
Tond  what  he  may  judge  for  his  own  interest.  While,  however, 
I  must  decidedly  deny  all  right  on  your  part  to  interfere  with  or 
control  him  in  toe  future  management  of  these  cases  (which  ^ou 
refused  any  longer  to  conduct),  I  may,  for  vour  satisfaction, 
mention,  that  tlicre  is  not  the  slightest  probability,  so  far  as  I 
am  aware,  of  any  extrajudicial  arrangvment  being  cfifected,  or  even 
proposed.  When  the  case  OMiy  be  brought  to  a  final  judgment 
I  cannot  say,  the  entire  management  being  left  with  the  g(»ntlc- 
man  who  now  takes  charge  of  it|  and  who  will  judge  both  of  the 


183a] 


THE  SCOTTISH  JURIST. 


387 


time  and  ttanner  of  bringing  it  forward ;  but  wbetber  that  may 
be  early  or  late,  or  whether  it  ever  take  place  or  not,  I  ahail 
certualy  advise  Mr  Gilfillan  to  reeist  any  attempt  like  that  hint* 
ed  at  or  near  the  close  of  jour  letter,  to  prevent  him  from  act- 
ing according  to  his  own  diacretlon,  or  agreeable  to  the  advice  of 
his  friends  in  these  matters.** 

The  ease  went  te  trial  before  a  jory  in  Glasgow,  on 
the  I4ih  April  1830.  After  the  ease  had  beMi  opened, 
the  defender  made  a  publie  apology  in  Court  to  the 
parsoer:  whereupon  the  jurv  were  discharged,  and 
a  minute  of  agreement  entered  into,  to  refer  the  matter 
of  expenses  to  Robert  Jameson,  Esq.,  advocate.  The 
porsaer  then  raised  the  present  action,  concluding  for 
payment  of  a  balance  of  £195,  3.  11,  with  interest, 
alleged  to  be  due  on  the  accounts  for  business  between 
him  and  the  defender.  In  defence,  it  was  maintained, 
That  the  pursuer  was  debarred,  by  express  agree- 
ment, from  demanding  more  than  bona  fide  outlay ; 
and  that  any  balance  that  might  be  due,  was  more 
than  compensated  by  eounter^claims.  Ure,  one  of 
the  defenders  in  the  action  of  damages,  died;  and 
the  reference  having  fallen,  a  summons  of  waken- 
ing was  executed.  The  pursuer  pleaded, — I.  The 
employment  of  the  pursuer  by  the  defender,  in  the 
business  charged  in  the  accounts  libelled  on,  and  the 
pursuer's  actual  performance  thereof  being  admitted, 
the  pnrsner  is  entitled  to  decree  for  the  balance  sued 
for,  subject  to  the  report  of  the  auditor,  and  to  interest 
on  theaudited  amount,  as  libelled. — II.  The  pursuer's 
claim  is  not  barred  by  the  voluntary  consent  given  by 
him,  to  permit  his  professional  charges  to  depend  on 
the  contingency  of  the  trial  of  the  case  of  damages 
before  referred  to,  in  respect  of  the  defender's  wilfully 
perverse  delay  in  bringing  that  case  to  issue,  and 
ahandoning  it  when  brought  to  actual  trial. — III.  The 
plea  of  compensation,  generally  adverted  to  by  the 
defender,  is  unfounded  in  fact,  and  has  been  held  not 
maintainable  in  law.  Answered — I.  The  pursuer  is 
debarred,  bv  his  own  express  agreement  and  obliga* 
tion,  from  demanding  from  the  defender  any  further 
sum  than  the  amount  of  his  bona  fide  outlay  in  the  pro- 
cesses, the  alleged  expenses  of  which  form  the  subject 
of  the  present  action,  and  which  outlay  has  long  ago 
been  wholly  paid  to  him. — II.  There  having  been 
nuthtng  In  the  nature  and  terms  of  the  pursuer's  agree- 
ment to  prevent  the  arrangement  of  the  case  at  the 
trial,  under  which  the  question  of  expenses  was  refer- 
red to  arbitration,  but,  on  the  contrary,  the  pursuer 
having  expressly  agreed  that  the  case  should  be 
brooght  to  an  issue  by  arbitration,  if  the  defender 
shonld  be  so  advised,  he  is  not  entitled  to  plead  that 
his  agreement  was  vacated  by  the  mode  of  settlement 
that  was  adopted. — III.  There  was  no  undue  delay 
on  the  part  of  the  defender  in  bringing  the  case  to  an 
issue,  but  any  delay  that  occurred  having  been,  in  a 
great  measure,  if  not  entirely,  occasioned  by  the  pur- 
suer's conduct,  he  is  not  entitled  to  complain  of  it. 
Bat  even  if  a  delay  had  taken  place,  it  would  not  have 
vacated  the  pursuer's  obligation,  it  having  been  no 
part  of  tbe  agreement,  that  the  defender  should  be 
controlled  as  to  the  time  and  manner  of  proceeding  in 
the  cause^ — IV.  Even  supposing  that  no  such  agree- 
ment had  existed,  the  pursuer's  action  would  have  been 
unfounded,  as  bis  accounts  are  not  correctly  charged, 


and  any  baknce  that  might  have  remained  unpaid  is 
more  tban  eompensated  by  tbe  defender's  oouuter- 


Lord  Maokenaie,  on  6th  February  1683,  pronounced 
this  interlocutor  t 

*' flnstsins  the  defences,  assoilzies  the  defender  from  the  con. 
dnsioBS  of  the  libel,  and  deceroR :  Finds  the  pursaer  liable  to 
the  defender  to  expenses,"  &&— <<  Nate,-^T\ie  defender  was  not 
at  libecty  to  do  any  thing  ooUusively  to  take  away  the  pursuer's 
chance  of  getting  payment  for  his  trouble  from  the  opoosite  party. 
Nay,  the  Lord  Onlinary  holds  that,  having  accepted  the  service  of 
the  pursuer  as  a  gratuity,  on  condition  that  the  pursuer  was  to  have 
no  other  chance  of  payment  but  from  the  opposite  party,  the  de- 
fender was  bouad  to  pay  attention,  and  to  act,  tine  culpa.  In  regard 
10  the  pufsiier's  interest  in  this  respect.  But  the  pursuer  had  con- 
seoted  to  a  submission  of  the  cause  generally,  which,  at  any  rate, 
does  not  appear  to  have  been  unfair  or  unreasonable  in  itself;  and 
therefore  the  Lord  Ordinary  does  not  think  that  the  transaction 
whieh  took  place,  and  which,  while  the  principal  cause  was  settled, 
was,  in  respect  to  expenses,  a  submission  to  an  able  counsel,  can  be 
oonsideied  uaftir  or  calpaMe>  especiaUy  as  the  pursuer  had  full 
offer  and  request,  previously  made,  to  attend  to  bis  own  inttrest, 
when  the  trial  came  on,  if  he  pleased.  The  Lord  Ordinary  can- 
not hold  this  submission  as  to  expenses  to  have  tied  down  Mr 
Jameson  to  look  only  at  what  was  in  process.  That  would  have 
tieen  preposterous.  It  was  an  open  submission  of  the  whole 
matter  of  expenses  to  a  referee,  free  to  inform  himself  in  any 
wsy  he  thought  best.  Tbe  Lord  Ordinary  thinks  it  very  doubt* 
ful,  whether  such  a  reference,  purchased  by  Mr  Gilfillan  giving 
up  his  claim  for  damages,  is  lo8t  by  the  death  of  one  of  the  par- 
ties referring,  and  whether  the  representatives  of  that  party  are 
not  bound  to  renew  it  to  the  same  arbiter.  But,  at  any  rate,  the 
death  seems  to  have  been  a  casualty  not  happening  from  any 
tangible  eW/M  of  tbe  defender,  and  does  not  leave  the  matter  with- 
out some  remedv,  though  it  may  deserve  to  be  considered  whether 
a  wakening  be  the  true  one." 

The  pursuer  reclaimed.    At  advising, 

Lord  Cringletie  said,  be  thought  that  the  Lord  Ordinary*8  in* 
feerlocutor  was  right,  except  in  assoilsieing  in  Mo,  The  pursuer 
was  entitled  to  outlay.  It  was  only  for  his  professional  labour 
that  he  was  not  to  b(B  remaBerated.  The  submission  to  Mr 
Jameson  was  still  in  foree.     H#  would  assoilaie,  koe  sltUu. 

The  other  Judges  having  eoncarred,  the  Court  pro« 
nounced  this  interlooutor : 

'<  Vary  the  interlocutor,  so  far  as  to  find  liiat  the  absolvitor  is 
decerned  for  in  hoc  ttaiut  and  adhere  quoad  uUra^  and  reftise  the 
desire  of  the  note,  and  find  additional  expenses  due,'*  &c 

Pursuer's  Atttfaority.«-GU Allan  e.  Henderson,  12th  May 
1682. 

Becond  Division. — Lord  Ordinary,  Mackenzie.— ^cr.  Keay, 
Cuninghame  and  Heaves. — M,  Dean  of  Faeulty  (Hope)  and 
Momeith.— G.  F.  Davidson,  W.&,  and  Wotbsrspoon  &  Mack, 
W.S.,  Agents.— Mr  Thomson,  Clerk— [J.  r.^;] 

25M  May  1833. 

No.  312. — Archibald  Gibson,  Suspender^  v.  Pxar- 
SON,  WiLKiz  &  RoBBRTSOM,  &c.»  Chargtn. 

Tmstee — Liability — Expenses — J  truHee  on  a  aequettruled  etltUe 
haoitig  litigaied  in  a  muitiplgpoinding  at  the  inttance  of  pur^ 
chtueri ;  ami  having  been  vnsuccet^iU,  and  found  Kable  in  ex» 
jfenicif  and  charged  for  payment— 'Held,  I,  Tftal  he  wot  not 
enliiled  to  turn  round  and  tay  he  had  no  funds. — //.  That  he 
was  hound  to  recover  the  expemetfrom  hi%  constituenlM,  and  had 
no  right  to  impose  that  burden  on  the  chargers. — ///.  That  ii 
was  not  necessary  that  the  words  **  personally  liable  should  be  in 
the  decree  ftr  the  expensest  to  subject  the  trustee  in  the  first  in* 
stance,  leaning  him  to  seek  his  reli^against  his  constituents. 

The  firm  of  Wilson  and  Sons  carried  on  extensive 
iron-works  at  Wilsontown,  but  their  affairs  having 
become  embarraasedi  they,  in  the  year  1917,  borrowed 
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yarious  fuinis  of  money,  for  which  they,  through  Mr 
JoImi  Wilson,  in  whose  person  the  varioas  lands  be- 
longing to  the  Company  stood  vested,  granted  bonds 
and  dispositions  in  security  over  their  iron-works,  and 
estates  adjoining,  amounting  to  £63,500.  Wilson  and 
Sons  having  again  become  embarrassed,  borrowed  an 
additional  sum  of  £^14,100,  and  executed  a  trust-deed 
of  tiicir  whole  lands,  minerals,  iron-works,  &c,  to  five 
gentlemen,  as  trustees,  l^r^/,  for  behoof  of  their  heri- 
table creditors;  secondly^  for  behoof  of  the  parties 
making  the  advance  above  referred  to ;  and  lastly^  for 
all  others,  lawful  creditors  of  the  trusters,  Messrs 
Wilson  and  Sons.  Upon  this  trust-deed  the  trustees 
were  infeft.  The  trustees  entered  into  possession, 
and  sold  part  of  the  lands  for  £37,000.  But  some 
disputes  having  arisen  among  the  creditors,  actions  of 
inultiplepoinding  were  raised  in  name  of  the  pur- 
chasers. It  was  thereafter  found  necessary  to  seques- 
trate Wilson  and  Sons'  estates  under  the  Bankrupt 
Act.  This  was  accordingly  done,  and  Mr  B.  Fraser 
was  appointed  trustee.  Mr  Fraser  having  resigned, 
the  suspender  was  confirmed  trustee  on  20th  April 
1829.  In  a  multiplepoinding  raised  in  name  of  the 
purchaser,  Mr  Gillespie  of  Sunnyside,  the  Lord  Or- 
dinary, on  lOtb  March  1832,  pronounced  this  inter- 
locutor : — 

<<  Repels  the  daim  of  the  trustee  on  the  sequestrated  estate  of 
Wilson  and  Sons :  Finds  that  Henry  Stephenson,  Esq.,  and  the 
assignees  of  Stephenson  and  Remington,  are  entitled  to  receive 
the  balance  of  the  priee  of  the  lands  of  Cleugh  and  others,  pur- 
-cbased  by  the  raisers  of  the  multiplepoinding,  subject  only  to 
the  deduction  admitted  in  their  claim,  namely,  of  the  necessary 
expenses  of  selling  and  realising  these  subjects ;  Therefore  ranks 
a  lid  prefers  them  to  the  fund  in  medio,  under  said  deduction,  as 
afterwards  to  be  ascertained  ;  and  decerns  in  the  preference  and 
for  payment  against  the  raisers  of  the  multiplepoinding  accord- 
ingly :  Finds  no  expenses  due  in  the  present  process,  and  ap- 
)>oiiits  the  case  to  be  enrolled,  in  order  that  the  precise  amount 
of  the  above  deduction  may  be  ascertained." 

His  Lordship  subjoined  a  long  note,  in  which,  after 
pointing  out  the  difficulties  of  tne  case,  his  Lordship 
Gonelttded  as  follows : — 

**  In  these  ctrcnmstances,  the  Lord  Ordinary  conceives  him- 
self justified  in  adopting  the  rule  in  itself  more  consonant  to  the 
generally  recognised  rights  of  the  heritable  creditor,  and  which 
appears  to  have  been  sanctioned  in  the  later  cases  on  this  point, 
viz.  of  holding  the  heritable  creditor  only  bound  for  the  necessary 
expenses  of  the  sale  of  which  he  takes  the  benefit. " 

Both  parties  reclaimed,  and  the  Courts  on  26th 
June  1832,  pronounced  this  judgment: — 

'<  Adhere  to  the  interlocutor  of  the  Lord  Ordinary,  in  so  far 
as  it  repels  the  claim  of  the  trustee  on  the  sequestrated  estate  of 
'Wilson  and  Sons ;  and  find  that  Henry  Stephenson,  Esq.,  and 
the  assignees  of  Stephenson  and  Remington,  are  entitled  to  re- 
ceive the  balance  of  the  price  of  the  lands  of  Cleugh  and  others, 
purchased  by  the  raiser  of  the  multiplepoinding,  subject  only  to 
the  deduction  of  the  necessary  expenses,  if  any,  of  selling  and 
realising  the  prices  and  proceeds  of  the  lands  and  other  subjects 
contained  in  the  original  bond  and  conveyance  to  John  Stephen- 
son, in  so  far  as  these  expenses  are  not  covered  by  the  funds,  if 
any,  belonging  to  the  chiimants,  in  (be  bands  of  the  trustee : 
With  this  explanation  and  q^ualification,  refuse  the  desire  of  the 
reclaiming  note  quoad  uUra,  and  decern :  Find  the  respondents 
entitled  to  the  expenses  hitherto  ineurred,"  &c. 

Messrs  Stephenson  and  Company  then  applied  for 
interim  decree,  to  the  amount  of  £3000.  The  sus- 
pender rcsis^d  this  demand,  on  the  ground  that  his 


claim  might  exhaust  the  fund  in  medio;  and  after  a 
remit  to  an  accountant,  to  report  on  the  claims  of  the 
suspender,  Stephenson  and  Company  got  their  ac- 
counts of  expenses  taxed,  and  decree  in  name  of  their 
agents,  upon  which  thesnspenderwas  charged,  in  virtue 
of  letters  of  homing,  dated  1st  December  1832,  and 
signeted  25th  Fehruary  1833.  A  bill  of  suspension 
having  bo^n  presented.  Lord  Moncreiff  refused  it  on 
8th  March  1833,  and  added  this 

"  Note. — The  Lord  Ordinary  is  completely  satisfied  by  thr 
statement  in  the  answers,  that  all  the  grounds  of  suspension  are 
untenable.  The  complainer  either  attacks  tlie  justice  or  correct- 
ness  of  the  decree,  which  is  incompetent ;  or  he  maint4iin8  points 
which  are  contrary  to  the  plain  terms  and  meaning  of  the  judg- 
ment, or  in  themselves  erroneous  in  law ;  and  the  Lord  Ordinary 
has  only  this  remark  to  make  in  regard  to  one  of  the  pleas,  that 
this  is  a  very  different  case  from  that  ef  a  trustee  taking  up  a 
process  which  had  previously  been  insisted  in  by  the  bankrupt 
himself.  The  personal  liability  for  the  previous  expense  in  that 
case  is  at  least  very  doubtful,  and  the  decisions  are  not  uniform 
on  the  point ;  but  the  case  of  one  trustee  succeeding  another  is 
quite  different,  and  depends  on  different  principles.** 

A  second  bill  having  been  presented,  the  suspender 
pleaded — L  The  charge  which  is  given  to  the  com- 
plainer is  either  a  charge  against  him  personally, 
or  it  is  a  charge  against  him  qua  trustee,  and  m 
that  capacity  only.  If  it  is  a  personal  charge,  it 
is  wholly  unwarranted  in  the  circnmstances  of  the 
case,  and  the  decree  on  which  it  proceeds;  and  if 
it  is  a  charge  against  him  merely  qua  trustee,  then  it 
cannot  be  enforced  against  him  personally,  unless  it 
can  be  shown  that  he  is  wilfully  withholding  the  funds 
of  tho  estate,  out  of  which  payment  ought  to  be  made. 
Were  it  to  be  held  a  charge  to  any  other  effect,  then 
it  would  to  all  intents  and  purposes  become  a  personal 
charge ;  because,  if  he  has  no  funds,  then  the  decree 
could  only  be  implemented  by  his  personal  imprison- 
ment.— II.  In  the  present  instance,  it  is  most  material 
to  keep  ill  mind,  that  the  complainer  was  bronght  in^ 
to  Court  solely  qua  trustee.  The  action  originated 
against  his  predecessor,  who  was  called  in  that  cha- 
racter, and  in  no  other.  The  trustee  had  no  personal 
claim  as  a  creditor  ranked  on  the  estate.  It  was  there- 
fore merely  as  trustee  that  he  appeared,  and  that  not 
of  his  own  accord ;  for  he  was  called  into  the  field 
under  the  agency  of  these  very  chargers.  Being  in 
the  field,  he  was  bound  to  vindicate  the  rights  of  the 
trust.  It  is  true  that  he  was  not  quite  successful,  and 
has  been  found  liable  in  expenses ;  but  there  is  not  a 
syllable  in  the  decree  which  finds  him  personally  liable. 
— III.  The  complainer  has  not  the  slightest  wisn  to  re^ 
sist  payment  to  the  chargers ;  on  the  contrary,  he  is 
most  anxious  that  they  should  be  paid,  and  will  pay 
them  as  soon  as  he  is  able  to  realise  funds ;  but  every 
farthing  of  the  funds  is  locked  up  in  the  multiplepoind- 
ing in  which  the  decree  in  question  was  pronounced. 

Lord  Cringletie,  on  26th  March  1833,  refused  the 
bill,  without  answers,  and  issued  the  following 

**  NoU, — The  Lord  Ordinary  has  had  frequent  occasions  to 
consider  this  matter,  both  while  he  sat  in  the  Outer-House,  and 
since  he  lias  had  the  honour  of  being  a  member  of  the  Inner 
Court.  In  these  times  of  complaints  of  grievance,  he  considers 
none  better  entitled  to  consideration  than  what  would  be  the 
consequences  of  listening  to  the  doctrines  pleaded  by  the  corn- 
plainer,  that  a  trustee,  who  roust  be  held  to  know  the  funds  of 
the  estate  uuder  his  management,  and  his  means  of  rdie(  sbidl 
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Ikigate  with  individuals  on  matters  connected  with  the  estate, 
forcing  them  to  be  at  great  ex|)ense  to  g'tin  their  cause  with  ex- 
penses;  and  when  costs  are  demanded  from  him,  shall  turn 
round  and  say,  *  I  litigated  with  you  as  trustee  only ;  expenses 
have  been  awarded  against  me,  but  it  conld  be  only  in  that  cha» 
raeter.  I  have  no  funds  of  the  estate,  and  am  not  personally 
liable.'  The  Lord  Ordinary  has  no  difficulty  in  giving  it  as  his 
opinion,  that  if  this  be  law,  it  ought  to  be  altered  as  a  crying 
grievance.  In  his  opinion  it  is  no  matter  whether  the  decree  be 
given  against  the  trustee  personally  or  not,  in  so  far  as  respects 
the  right  of  the  party  entitled  to  expenses  to  recover  them.  If 
a  trustee  be  found  personally  liable,  he  may  not  be  entitled  to 
recover  his  relief,  even  from  his  constituents.  But  the  party 
having  right  to  bis  costs  has  no  concern  with  that.  His  party  is 
the  trustee  who  is  found  liable ;  and  if  he  have  not  funds  of  the 
estate,  he  ought  not  to  litigate,  or  if  he  do,  he  must  recover  his 
relief  from  his  constituents.  The  Lord  Ordinary  agrees  per- 
fectly with  the  observations  of  the  Lbrd  President  in  the  cases 
quoted.  The  trustee  is  the  representative  of  the  creditors ; '  he 
is  their  mandatory;  be  has  their  authoritv  to  carry  on  the  suit ; 
and  if  he  have  not  funds  in  his  hands,  it  is  his  duty  to  call  on 
them  to  contribute  to  relieve  him.  Nothing  can  be  more  wild 
than  the  idea  that  the  trustee  is  entitled  to  tell  the  person  found 
entitled  to  expenses — *'  I  have  no  funds.  I  am  not  personally 
liable."  For  if  this  be  sound,  it  can  mean  nothing  else  than 
that  his  opponent  must  seek  his  expenses  from  the  creditors, 
constituents  of  the  trustee,  and  that  be,  the  trustee,  is  not  bound 
to  do  so.  What  would  the  Court  say  if  such  a  plea  were  used 
before  them  in  totidem  verbis  f  In  my  opinion,  they  would  listen 
to  it  with  wonder  and  reprobation,  fiut  the  complainer  does 
the  same,  when  he  aiigues  that  he  is  only  liable  qua  trustee ;  for 
what  signifies  it  whether  he  is  liable  as  trustee,  or  personally,  if 
the  former  do  not  import  that  be  is  not  bound  to  obtain  relief 
from  his  constituents  ?  The  Lord  Ordinary  agrees  with  Lord 
MoncreifT,  that  there  is  a  difference  between  the  case  of  a  trus- 
tee sisting  himself  in  a  cause  originally  litigated  by  the  bank- 
rupt, and  one  in  which  the  trustee  has.  been  the  original  party. 
He  also  agrees,  that  opinions  even  there  have  been  different. 
But  that  is  not  the  present  case.  The  Lord  Ordinary's  opinion 
is,  that  the  judgment  of  the  Court  is  against  the  compluiner, 
who,  if  he  have  not  in  bis  hands  funds  of  the  sequestrated  es- 
tate, must  find  his  own  relief  from  his  constituents." 

The  suspender  reclaimed : 

Lord  JuslieC'Clerk  was  not  for  altering  the  interlocutor.  He 
had  no  conception  that  a  trustee  was  to  be  allowed  to  act  in 
such  a  manner.  He  should  have  had  funds,  and  he  knew  whe- 
ther  be  had  them  in  his  possession  or  not.  He  was  aware  who 
were  his  constituents,  and  whether  they  had  funds.  It  would 
not  do,  after  decree  was  pronounced  for  expenses  in  a  litigation  in 
which  he  had  been  unsuccessful,  to  turn  round  and  say,  '*  go  to  my 
constituents  and  get  your  expenses — for  I  have  no  funds."  Had 
the  interlocutor  borne  the  words  *'  personally  liable,"  then  the  trus- 
tee could,  perhaps,  not  have  recovered  the  expenses  from  his  con- 
stituents. Such  was  not  meant,  and  was  therefore  not  in  the  in- 
terlocutor of  the  Court.  His  Lordship  referred  to  his  notes  of 
a  similar  opinion  of  the  Court,  in  the  case  of  Park  v,  Colville, 
1 1th  February  1820,  not  reported. 

■  Lon/  Cringleiie  was  of  the  same  opinion.  The  suspender 
trusted  those  who  appointed  him  trustee,  and  he  was  not  en- 
titled to  refer  the  chargers  to  recover  their  expenses  from  his 
constituents.     Let  him  seek  his  relief  from  his  constituents. 

The  other  Jadges  concurred,  and  the  Court  ad« 
bered. 

Suspender's  Authorities — Little  v,  Carruthers  ;  Scot  Jur., 
2d  December  1829.  Hutchinson  v,  Liddel,  17th  November 
1821;  S.  &  D.  Cundell  v.  Peacock,  14th  December  1822; 
S.  &  D.  Raebum  v.  Dawson,  14th  June  1831 ;  S.  &  D.  Kirk. 
Und  &  Sharp  v.  W.  &  J.  Mowbray,  SOtb  December  1831.  Cul- 
lenv.  Fontaine,  27tb  May  1831.  Reid  v.  Brown,  17th  May 
1828;  S.  &  D.  Scheerman*8,  7th  March  1829,  and  9th  July 
1828;  S.  &  D. 

Chargers'  Authority. » Scott  v.  Pattison,  21st  December 
1826;  S.  &  D. 

Second  Division. -^Lords  Ordinary,  Cringletie  &  Moncreiff.— 


jiet,  Rutherford  &  A.  M'Neill. — ^it,  A.  Anderson, — John 
Wright,  W.S.,  and  Pearpon,  Wilkie  &  Robertson,  W.S., 
Agents. — Mr  Feiguson,  Clerk — [J.  W,  H.] 

25ih  May  1833. 

No.  313«--"Patbick  Graham,  Suspendevy  v.  Robert 

Smell  IE,  Respondent. 

Process — Caution — Suspension — AfirU  hill  of  sutpennon  having 
been  refuted  on  answers^  and  a  second  biU  refused  de  piano  ;  anxl 
tfiere  being  several  staiemenls  in  tfte  second  bill  which  were  not 
in  thejirstf—lhe  Court  remitted  to  the  Lord  Ordincwy  to  allow 
the  second  bill  to  be  answered,  on  caution. 

.  The  Lord  Ordinary,  Cringletie,  on  26th  March 
1833,  refused  a  bill  of  suspension  at  Graham's  instance, 
by  the  following  interlocutor : — 

"  The  Lord  Ordinary  having  advised  this  bill,  answers  thereto, 
with  writings  produced  for  both  parties ;  In  respect  that  it  is  ad- 
mitted by  the  complainer  that  he  became  bound  to  pay  a  comp<v 
sition  of  10s.  6d.  per  pound,  of  debts  due  by  John  Smith,  by 
bills  then  due  or  current,  at  the  time  that  he  admits  his  having 
granted  bills  to  the  respondent  for  the  composition  on  three  bills 
due  b^  Smith,  all  of  which  are  said  to  have  been  current  and  in 
the  circle  when  the  bills  for  the  composition  thereon  were 
granted ;  and  it  is  to  being  liable  for  the  composition  on  the 
fourth  bill,  which  was  current  also  at  the  date  of  the  agreement 
for  the  composition,  that  the  complainer  objects,  on  the  ground 
that  it  was  in  the  circle,  and  in  the  bands  of  one  Young,  who 
did  not  agree  to  the  composition,  but  used  diligence  to  recover 
payment  of  it ;  but  in  respect  that  Young  did  not  recover  pay- 
ment of  any  part  of  that  debt — that  the  same  was  returned  into 
the  hands  of  the  respondent — that  it  is  admitted  that  he  ranked 
as  a  creditor  for  it  on  Smith's  estate,  as  being  the  drawer  of  that 
bill,  liable  to  pay  it  to  the  holder,  and  must  have  been  understood 
by  the  complainer  to  be  entitled  to  a  composition  thereon,  as 
much  as  on  the  other  three  for  which  bills  for  the  composition 
were  given  to  him,^-refu8e6  this  bill ;  finds  the  complainer  liable 
for  expenses,"  &c. 

A  second  bill  having  been  presented^Lord  Mackenzie 
pronounced  this  interlocutor : 

**  Having  considered  this  bill,  with  the  former  bill  and  answers, 
and  productions,  refuses  this  bUl.*' 

The  suspender  reclaimed ;  and  after  hearing  parties. 

Lord  Glenlee  said,  the  second  bill  had  been  refused  ile  pUnno. 
They  should  remit  to  the  Lord  Ordinary  to  have  caution  found, 
and  the  second  bill  answered. 

Lord  Justice^Clerk  saw  no  objection  to  the  course  suggested 
by  Lord  Glenlee  ;  for  there  were  several  things  in  the  second 
bill  which  were  not  in  the  first  bill. 

The  Court  allowed  the  second  bill  to  be  answered, 
on  caution. 

Second  Division. — Lords  Ordinary,  Cringletie  and  Mackenzie. 
— Act.  Rutherfurd  and  Paterson  -^  Alt.  Penney.  —  Edward 
M'Millan,  S.S.C.,  and  James  Hatton,  W.S.,  Agents. — Mr 
Thomson,  Clerk [J.  W.  H.\ 

25M  May  1833. 

No.  314.— BoYEs*s  Trustees,  t7.  Mrs  Ann 

Hamilton. 

Process — Competency — Reclaiming  Note^-TAe  Lord  Ordinary 
having,  by  an  interlocutor,  merely  fixed  the  balance  due  in  a 
process  of  accounting,  on  principles  determined  by  preinous  final 
interlocutors, — the  Court  refused  a  reclaiming  note  against  the 
interlocutor fising  the  balance. 

This  was  the  sequel  of  a  case,  in  which  various  steps 
had  been  taken  before  the  Lord  Ordinary,  with  the  view 
of  exhausting  it,  and  two  reports  had  been  made  by 
an  accountant,  under  two  separate  remits.  At  different 
times,  the  Lord  Ordinary  fixed  certain  points  in  the 


390 


THE  SCOTTISH  JURIST. 


CM.y 


acconntiiig,  and  nUimalely  he  pronoanoed  (his  inter* 
locator  on  23d  Febroary  1833 : 

'*  Finds  that  the  balance  in  the  accounting  due  to  the  pureuera, 
on  the  principles  fixed  by  the  previous  interlocutors,  is  ^155, 
Ss.  dd.  of  principal,  with  the  legal  interest  thereon  from  the 
17th  Decerober  1829,  and  decerns  against  tha  defender  aeceid- 
ingly,  with  the  docs  of  extract" 

Against  this  intorlocator  the  defender,  Mrs  Hamil- 
ton, reclaimed,  and  at  advising,  stated,  That  the  in- 
tention of  reclaiming  was  merely  to  pave  the  way 
to  appealing  tlie  whole  case  to  the  House  of  Lords. 
Answered — The  reclaiming  note  merely  broaght  un- 
der review  an  interlocutor  of  the  Lord  Ordinary,  as- 
certaining the  bakmce  due,  on  principles  flaced  by  pre- 
vious interlocutors  long  ago  final,  and  not  reclaimed 
against;  and  as  it  was  not  alleged  that  the  balance,  us 
fixed,  had  been  erroneously  calculated,  the  note  ought 
to  be  refused,  in  such  special  terms  as  not  to  exclude 
the  pursuers  from  the  full  1>eneiSt  of  all  objections  in 
the  House  of  Lords,  in  the  event  of  an  appeal  being 
brought. 

The  Court  pronounced  this  interlocntor  *.— 

'*  In  respect  that  nothing  has  been  stated  to  show  that  any 
wrong  has  been  done  to  the  defender  by  the  interlocutor  eom- 
]^lainod  ol^  refuse  the  desire  of  the  note,  and  adhere  to  the  in- 
terlocotor ;  and  further,  find  additional  expenses  doe  to  the  pur- 


suer.' 


Second  Division. — ^^Lord  Ordinary,  Mackenzie. — Act.  Maft* 

land.  — ^(r.   William  Bell M'Kcnzie  &  MacfarUinc,  W.S., 

and  Lockhart,  Hunter  &  Whitehead,  W.S.,  Agents.— Mr  Rol- 
liind,  Clerk — [J.  W.  H.] 

2D^/i  May  1833. 

No.  315. — DuGALD  Mactntyre,  Complainer,  v. 
Alexander  Mackenzie,  Respondent. 

Diligence^  Arrestment — Loosing  of — The  Court  refused  to  looscf 
otherwise  than  on  caution  or  conn^nation,  arrestments  of  the  salary 
of  a  elerk  who  had  j6*26  a  year,  and  who  pfendedy  that  the  debt  had 
been  extinguished^  and  that  his  salary,  being  alimentaryf  was  not 
arrestabie,-^he  having  perquisites  of  an  amount  equal  to  the  sa- 
lary,—^nd  the  debt,  of  which  a  balance  of  £5,  2.  8.  was  claimed 
as  ititt  due,  being  constituted  by  bilL 

The  Gomplainer  is  clerk  to  the  Weigh-honee  of 
Edinburgh,  for  whidi  he  receives  a  salary  from  the 
Magistrates  of  £26  per  annnm,  payable  quarterly.  He 
has  also  various  perquisites,  which  make  his  income 
altogether  about  £50  a-year.  On  25th  September 
1830,  the  complainer  granted  a  bill  to  the  respondent, 
^i  six  month's  date,  for  an  account  due  to  the  latter, 
amounting  to  £l9,  13.  4.,  on  which  bill,  letters  of 
homing  were  raised,  and  arrestments  used  in  the  hands 
of  the  Magistrates  in  May  1831.  By  an  arrangement 
between  the  respondent  and  complainer,  the  latter  was 
allowed,  for  sometime,  to  draw  about  the  half  of  the 
comp1atner*s  salary  from  the  Magistrates,  in  place  of 
enforcing  the  arrestments.  On  4th  February  1833,  a 
new  arrestment  was  laid  at  the  respondent's  instance, 
in  the  hands  of  the  Magistrates,  to  attach  the  com- 
plainer's  salary  for  payment  of  the  contents  of  the  bill, 
under  deduction  of^£l5, 12.  6.  paid  to  account.  The 
complainer  presented  a  bill  for  loosing  this  arrestment, 
without  caution  or  consignation,  on  the  allegation  that 
the  respondent  had  drawn  the  full  amount  of  his  debt ; 
and  that,  though  it  were  otherwise,  the  respondent's 
salary  was  not  arrestable,  as  being  an  alimentary  fund. 


AiHiw«red — There  is  a  balance  due  to  the  respondent 
of  £5,  2.  8^.  including  interest,  conform  to  state  pro- 
duced, and  the  complainer  having  perquisites  of  an 
equal  amount  with  his  salarv,  has  a  aiiffi^tent  food  fwr 
his  aliment,  independent  of  the  fund  arrested,  as  is 
shown  by  the  fact,  that  he  was  able  to  allow  the  re- 
spondent for  some  time  to  draw  about  the  half  of  his 
salary.  The  Lord  Ordinary,  Craigie,  on  4th  May 
1833, 

**  bSving  considered  this  bill,  wkh  the  answera  and  predactionfl, 
psDoai  the  same,  npon  consignation  of  the  sum  of  £&t  2.  S, 
SterliQi,  as  the  balance  of  prineifial  and  interest  ataced  by  tba 
resfgndent  to  be  still  due  to  hiaot.'* 

The  complainer  reclaimed,  and  pleaded,  Tfiat,  in  point 
of  form,  the  Lord .  Ordinary  should  at  once  have 

f  ranted  or  refused  the  letters  of  loosing  arrestments, 
ut  that  if  the  bill  was  to  be  passed,  it  ought  to  hate 
been  passed  without  caution  or  consignation. 

Lord  President — The  prayer  of  the  reclaiming  note  is,  to  pass 
the  bill— only  without  caution.  The  expense  of  printing  the 
note  will  be  greater  than  the  sum  ordered  to  be  consigned. 

Lord  Balgray. — The  complainer  should  have  offered  caution 
or  consignation,  and  then  nothing  could  have  prevented  him  froao 
getting  the  arrestment  loosed. 

The  Coort  adhered,  with  expenses. 

First  Divtsion« — Lord  Ordinary,  Craigie. — Act,  A.  M'Ncill; 
Jaanea  Taylor,  S.8.C,  AgenL-^Alt,  Graham  Bdl ;  Srvtt, 
Rymer  &  Scott,  Agents.— Sir  W.  8cott,  Oleik.— ^6.  D.] 

mh  Matf  1833. 

No.  316. — John  Gordon  Rooertsok,  Pursuer,  v. 
The  Reverend  Patbick  Davidson,  Dqfcnder^ 

Submission — Judicial  Reference —  Aceoonts—  Sui^geon —  Ctr- 
cumstances  in  which  the  Court  decerned  for  a  9urgeon*!s  accouht,  in 
ternu  of  the  report  of  a  judieiid  referee,  although  U  toos  alleged  that 
the  referee,  from  wiHaking  bis  powers,  had  refused  to  allow  the 
defender  to  prove  that  certain  visHs  charged  for  were  not  made. 

The  pursuer,  who  is  a  surgeon,  raised  an  action 
against  the  defender  for  £31,  10s.,  being  the  amooiit 

01  an  account  for  medicines  and  attendance,  from  1 2th 
September  1B30  to  24th  May  1832,  deducting  £3  paid 
to  account.  In  defence,  the  defesKler  alleged,  that  the 
greater  part  of  the  account  was  overcharged,  and  that 
several  of  the  visits  charged  for  were  not  made.  The 
pursuer  gave  in  a  minute,  stating  his  readiness 

**  judicially  to  refer  the  charges  in  bia  account  to  Profeisor 
Lizars,  Dr  Thatcher,  or  Mr  James  Scott,  sorgeoa,  all  of  £dia- 
burgh,  leaving  the  question  of  expenses  for  the  conaideratioa  of 
the  Lord  Ordinary,  until  the  judicial  award  of  one  or  other  of 
these  gentlemen  should  be  obtained.** 

The  defender  consented  to  the  reference  to  Mr 
Scott,  to  whom  a  remit  was  made  accordingly,  and 
who  reported  as  follows : — 

"  That,  under  the  remit  to  me,  contained  in  the  said  intertocn- 
tor,  I  carefully  considered  the  said  process,  and  particularly 
examined  the  chai^ges  contained  in  the  account  pursued  for,  Vo. 

2  of  process  (to  the  particular  items  Of  which  no  special  objec- 
tions were  stated,  except  to  those  of  27th  December  1830,  and 
12th  April  188S),  amounting  to  £Bl,  lOs.,  and  hiiTing  beaid 
the  agents  of  the  parties,  and  also  conferred  with  acireral  of  my 
professional  brethren  on  the  subject-matter  referred  to  me,  beg 
leave  to  state,  as  my  opinion,  that,  under  all  the  circumistances, 
the  above  svai  sboald  be  restricted  to  j£26,  5a.,  from  which  will 
further  full  to  be  deducted  the  sum  of  £3,  admitted  by  the  pur- 
suer in  his  summons  to  have  been  received  to  account,  leaving, 
as  the  balance  due,  the  sum  of  £23,  5s. ;  and  that  for  thif*  »tHn. 
with  interest  from  the  4th  day  of  October  last,  when  the  dc- 
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fender  appews  to  have  been  served  wUb  the  BaumMNM,  decMC 
may  be  pronomieed.  This  respectfully  appears  to  me  to  eKbaHst 
the  subject  of  the  reference  and  remit  made  to  me,  the  parties 
baving,  by  the  foregoing  minutes,  left  the  question  of  eiqpenses 
for  the  determimition  of  the  Lord  Ordinary.  All  which  is 
humbly  reported  by  me,  the  same  being  hoiogmph  of  myself* 
Dnted  at  Edinborgh,  this  21st  day  of  Pc^mary  1883.** 

To  this  report  the  defender  objected,  that  the  re** 
feree  had  mistaken  hit  powers,  and  had  held  himself 
limited  to  consideration  of  tho  charges  in  the  «ocomit» 
and  precladed  from  inqniring,  whether  the  alleged 
visits  were  actaally  made  or  not,  on  which  groand  he 
had  refnsed  to  hear  the  defender  on  that  point,  or  to 
allow  him  to  lead  proof  as  to  the  visits  not  having 
been  made.  The  Lord  Ordinar]^,  Fullertoo,  pro* 
nouBced  the  Allowing  interbcutor  and  note  :— 

'*  The  Lord  Ordinary  (2d  March  1833,)  having  heard  counsel 
fur  the  parties,  interpones  his  authority  to  the  foregoing  award 
of  the  judicial  referee,  and,  in  terms  thereof,  decerns  agamst  the 
defender  for  the  balance  of  ^23,  &.  Sterling,  with  interest 
thereof,  from  4th  October  last,  till  paid ;  Finds  the  pursuer  en- 
titled to  expenses ;  appoints  an  account  thereof  to  be  given  in, 
end,  when  lodged,  remits  to  the  auditor  to  tax  and  report.— 
Xote. — In  this  case  an  objection  was  offered  by  the  defender  to 
the  proposed  decree,  in  terms  of  the  report  of  the  judicial  referee, 
on  the  ground  that  he  had,  in  some  particulars,  misapprehended 
the  nature  of  the  remit,  and  his  powers  under  it,  particularly  in 
regard  to  the  investigation  of  the  fact,  Whether  or  not  certain 
visits,  charged  for  in  the  accoant,  were  actually  made?  But,  as 
the  report  is,  exfncie,  unobjectionable  in  every  particular,  and  as 
it  dcairty  exhausts  the  whole  poiuts  involved  an  the  remit,  the 
Lord  Ordinary  has  not  feJt  hlmsdf  authoriiicd,  iu  this  fbrm,  to 
listen  to  such  an  objection.** 

The  defender  reclaimed : 

Lard  Preridenl* — The  visits  made,  form  items  of  the  aceount 

referred.  The  award  bears,  that  the  referee  had  examined  the 
charges  in  the  account,  **  to  the  particular  items  of  which  no 
special  objections  were  stated,  except  to  those  of  27th  Decem- 
ber 1830,  and  12th  April  1832.**  These  items  are  for  atten- 
dance  on  Mrs  Davidson  in  child  labour,  the  amount  of  wfalefa 
only  ia  dispnted. 

Lord  Az^Knayu-^The  defender  was  allowed  by  the  referee  to 
state  oljections  to  the  account,  and  he  stated  noue,  except  to 
these  two  articles. 

Lord  Gilliet,~^lt  appears  to  me,  the  discussion  here  is  quite 
incompetent. 

T.ord  C!raigt0.->  Suppose  that  the  defender  meant  to  object 
that  the  visits  were  not  made,  he  could  have  asked  nothing  frooi 
a  professional  man  but  his  oath. 

The  Court  adhered,  with  additional  expenses. 

Defender's  Authority. — Glennie  v,  M*Pfaail,  S4th  February 
182& 

First  Division.— Lord  Ordinary,  Follerton.— ^cC  P.  Robert- 
son, and  Maidment;  John  Jameson*  S.&G.,  Agent.  — ^ft» 
Robert  Thomson ;  Joseph  Boo^  W.S.,  Agent— Shr  W.  Scott^ 

SOih  May  18SS. 

No.  317. — Alexakdeii  &  Robert  Murray,  Pur» 
suers^  V.  JovLnf  Murray,  Defender. 

Tutors  and  Curators — Liability— Act  1672,  c.  2. — A  httor  and 
eumtor  being  Jbund  liable  for  ofimtions  as  taeH  as  rntromis^ionn, 
and  likewise  in  solidum  /br  his  co-ttUors^  in  respect  no  tutoriai 
inveniories  had  been  made  tip-^Circumslances  in  wfuch  hedlf 
that  he  was  not  entitled  to  take  credU  in  his  tutorial  actepnisjor 
£\500t  lent  to  the  agent  i*f  the  tutors  on  an  auignaliou  to  «h 
heritable  security,  wfiich  turned  out  not  to  be  aoaUable, 

The  deceased  Robert  Mnrrry,  the  pursuer's  father, 
by  diitpusition  and   settlement,   dated  25th  August 


1807,  4XNiveved  to  tlio  porsners  jointly,  and  tboir 
heirs,  big  tafik  of  tlie  farms  of  Culterallers  and  Snipe, 
with  the  stoclcing  thereon,  and  also  his  whole  other 
rooveabla  property  and  debts,  heritable  and  moveable^ 
due  to  him,  and  appointed  the  pursuers  to  be  his  exo- 
outonw  hut  under  the  burden  of  paying  certain  sums 
to  the  testator's  widow.  The  deed  contatoed  the  fol- 
lowing claoae  i 

**  And  I  hereby  aomiaate  and  appoint  the  Rev.  W.  Strachan, 
miaiiter  of  the  gospel  at  Culter,  John  Murray,  tenant  in  Wester 
Harestane,  Jodui  Stevenson,  tenant  in  Bogend,  and  John  Halli- 
day  at  Southwood,  to  be  tutors  and  curators  for  the  said  Alex* 
ander  and  Robert  Murray,  my  sons,  during  their  minority, 
declaring  that  thev  shall  not  be  liable  for  omissions,  but  each 
for  his  own  actual  intromisdona  only." 

Hie  testator  died  on  9th  September  1807,  the  pur- 
suer, Alexander  Murray,  being  then  four  years  old, 
and  the  pursuer,  Robert  Murray,  six  montlis  old. 
Certain  or  the  tutors  entered  on  the  management,  and 
Mr  Peter  Cooper,  W.S.,  acted  as  agent  in  the  trust. 
On  26th  January  1821,  Cuuper,  who  had  in  his  hands 
upwards  of  £2000  of  the  trust-funds,  granted  to  the 
tutors  a  security  of  the  following  description,  for  the 
sum  of  £1500. 

A  pendicle,  consisting  of  from  four  to  six  acres,  of 
the  lands  of  Bennington  and  Hillhonselield,  near 
Edinburgh,  was  feued  m  1806  by  Mr  William  Boyd, 
W.S.  to  James  Tbin,  mason  at  Bonnington,  at  the 
yearly  feu-duty  of  £421,  12s.  The  ground  was  in- 
tended for  a  building  speculation,  which  did  not  turn 
out  successful.  Thin  assigned  certain  of  the  sub-feu- 
duties  to  Couper,  in  security  of  advances  made  by 
him ;  but  in  consequence  of  Thin  not  being  able  to 
pay  up  the  fen-duties  to  Boyd,  Couper  was  unable  to 
recover  anything  from  the  sub-feuars,  on  which  ac- 
count an  agreement  was  entered  into  in  December 
mil,  by  which  Couper  became  security  to  Boyd  for 
the  feu-duty,  and  obtained  the  sole  right  to  go  against 
the  sub-feuars.  On  8tli  January  1812,  Thin  granted 
a  bond  and  disposition  to  Couper,  over  the  subjects 
feued,  for  £1500, 

»  beii^  the  balance  of  an  aocount  for  cash  advanced  and  paid  by 
him  to  me,  and  on  ny  account,  adjusted  betwixt  us  of  this 
date.** 

On  tliis  bond  infeftmeat  followed,  lOUi  January  1812. 
On  13th  April  1813,  Thio  granted  a  trust-deed,  ooa* 
veying  his  whole  property,  for  l>ehoof  of  his  creditors, 
to  three  triistees,  of  whom  Couper  was  one ;  and  h\ 
September  1814,  Tbin  was  sequestrated,  and  Couper 
was  appointed  trustee  on  his  estate,  and  in  that  cba* 
raeter  obtained  a  conveyanoe  from  the  voluntary  trus- 
tees, of  tho  subjects  vested  in  them.  Tiiereafter,  Thia 
died,  and  it  was  allied  that  his  creditors  never  re« 
oeiv^  any  dividend.  It  was  in  this  state  of  mattera 
that  Couper,  on  26th  January  1821,  granted  to  tho 
tutors  a  conveyance  to  the  bond  held  by  him  over  tlie 
subjects  feued  to  Thin,  in  security  of  the  foresaid  suai 
of  £l500  of  tlie  trust-funds  theu  in  his  hands.  Thia 
convoyaace,  granted  by  Couper  to  the  tutors,  aflter 
reoitiog  tho  boad*  conveyed  net  the  hood,  but  tho 
lands,  with  precept  of  sasme  for  infefting  the  tutors 
therein,  and  witliout  any  ibuse  of  redemption.  The 
conveyance  to  the  tutors  was  written  by  Mr  Couper, 
and  the  sasino  thereon  expede  by  his  partner,  Mr 


392 


THE  SCOttlSH  JURIST. 


[May 


Honty — no  other  professional  person  being  employed 
in  the  matter.  On  6th  March  1825,  Couper  executed 
a  Toluntary  trust-deed  for  behoof  of  his  creditors, 
and  thereafter  he  was  sequestrated.  Large  arrears 
of  feu-duties  were  due  to  the  superior,  Mr  Boyd,  and 
the  security  assigned  bv  Couper  to  the  tutors  turned 
out  to  be  utterly  worthless. 

The  pursuer,  Alexander  Murray,  became  major  on 
27th   July  1824,  and  the  pursuer,  Robert  Murray, 
on  25th  February  1828.  On  17th  October  1829,  they 
raised  the  present  action   of  count  and  reckoning 
again;»t  the  Rev.  James  Strachan,  as  son  and  heir  of 
the  said  Rev.  William  Strachan,  Thomas  Stevenson, 
as  son  and  heir  of  the  said  John  Stevenson,  and  certain 
persons  as  his  trustees,  and  against  the  said  John 
Murray  and  John  Halliday,  setting  forth,  That  the  said 
tutors  and  curators  had  failed  to  make  up  judicial  in- 
ventories in  terms  of  the  Act  1672,  c  2,  and  there- 
fore concluding  to  have  it  found,  that  the  defenders 
were  jointly  and  severally  liable,  both  for  intromis- 
sions and  omissions,  and  should  have  no  allowance  or 
defalcation   of  charges,  expenses  or  losses,  and  for 
count  and  reckoning,  and  payment  of  £3000,  as  the 
balance  of  accounts.      In  defence,  the  Rev.  James 
Strachan  pleaded — That  he  did  not  represent  his 
father.  Sec    Thomas  Stevenson  and  his  father's  trus- 
tees pleaded — That  they  were  exonered  by  a  judicial 
submission,  entered  into  in  December  1810,  between 
them  and  the  Rev.  William  Strachan  and  John  Halli- 
day, two,  and  a  majority  of  the  surviving  tutors  and 
curators,  and  decreet- arbitral  thereon,  decerningagainst 
John  Stevenson's   representatives  for  a  balance  of 
$195,  3.  6.,  on  payment  of  which  the  said  Rev.  Wil- 
liam Strachan  and  John  Murray,  as  tutors  and  curators 
foresaid,  granted  a  discharge  in  full  of  all  claims. 
Farther,  that  the  penal  effects  of  the  Statute  did  not 
extend  to  representatives.   The  defender,  John  Halli- 
day, pleaded — That  he  had  never  accepted  or  acted. 
And  the  defender,  John  Murray,  pleaded — That  he 
had  had  no  intromission  with  the  estate,  and  there- 
fore, that  in  terras  of  the  trust-deed,  he  had  incurred 
no  liability ;  that  he  did  not  act  or  accept  as  a  tutor 
and  curator,  but  only  latterly  lent  his  name  to  certain 
deeds,  in  order  to  extricate  the  affairs  of  the  minors  ; 
and  that,  at  all  events,  he  did  not  accept  or  act  till  after 
inventories  ought  to  have  been  given  up,  and  there- 
fore was  not  liable  for  that  omission.     A  record  was 
made  up,  from  which  it  appeared  that  the  chief  ob- 
ject of  the  action  was,  to  subject  the  defenders  in  lia- 
bility for  the  balance  due  by  Mr  Couper  to  the  trust- 
estate,  amounting,  with  interest,  to  between  £2000 
and  £3000,  including  therein  the  sum  in  the  foresaid 
bond  for  £1500,  assigned  by  him  to  the  tutors  and 
curators.    The  pursuer  pleaded,  inter  alioy — I.  That 
the  tutors  were  liable  to  account,  not  only  for  the 
funds  actually  recovered  by  them,  but  for  all  the 
funds  which  they  might  have  recovered. — II.  That  it 
was  an  act  of  gross  negligence  and  mal-administraftion 
to  lead  the  pursuer's  funds  to  Mr  Couper,  and  for  the 
consequences  of  that  act,  all  the  tutors  and  their  re- 
presentatives were  liable,  conjunctly  and  severally. 

On  28th  June  1831,  the  Lord  Ordinary  (Core- 
house) 

**  Finds,  tfaat  (be  defender,  John  Munnyj  wu  named  one  of 


the  tutors  of  the  pursuers  by  their  father,  the  late  Robert  Mur- 
ray :  Finds  it  proved  that  be  acted  iti  that  capacity  repeatedly, 
and  on  aevenU  important  occaaions;  and  in  respect  that  no  tutorial 
inventories  were  made  up  in  terms  of  tbe  Statute,  1672,  c.  % 
Finds  that  tbe  sud  John  Murray  is  liable  for  omissions  as  well 
as  intromissions,  and  likewise  in  soUdum  for  the  other  tutors. 
And  before  farther  answer,  appoints  him  to  give  in  his  tutorial 
accounts  between  and  next  calling.  With  regard  to  Ibe  defen- 
der,  Thomas  Stevenson,  in  respect  of  the  submission  and  decree- 
arbitral  mentioned  in  the  pleadings,  in  terms  of  which  decree 
he  has  accounted  to  the  other  tutors,  and  has  been  exonered  snd 
discharged  by  them  ;  and  in  respect  the  said  decree  has  not  been 
brought  under  reduction  by  the  pursuers  on  the  head  of  mino- 
rity and  lesion,  Assoilzies  the  said  Thomas  Stevenson,  and  finds 
him  entitled  to  expenses  of  process,  in  so  Car  as  they  have  liecn 
incurred  since  bis  defences  were  given  in«  and  decerns.  And  with 
regard  to  the  defenders,  Strachan  and  Halliday,  ststs  process  in 
hoc  ttatu ;  reserving  to  John  Murray  his  relief  against  tbe  other 
tutors  and  their  representatives." 

Against  this  interlocutor  the  defender,  John  Mur^ 
ray,  reclaimed,  and  prayed  the  Court  to  assoilzie  him, 
with  expenses.  The  Court  were  clear  that  the  inter- 
locutor was  right  as  against  Mr  Murray,  but  had  at 
first  some  difficulty  as  to  whether  Stevenson  should 
have  been  assoilzied,  but  as  Mr  Murray  did  not  re- 
claim on  that  point,  they  held  it  incompetent  to  f^o 
into  it,  and  therefore  adhered,  simpHciter,  to  the  Lord 
Ordinary's  interlocutor,  and  remitted  to  bis  Lordship 
to  proceed  farther  in  the  ca,n»e,-^Vide  ante.  Vol.  IV. 
p.  273. 

The  case  then  went  back  to  the  Lord  Ordinary, 
who,  on  28th  June  1831,  ordered  the  defender,  .Vir 
Murray,  to  lodge  tutorial  accounts,  which  he  did,  un- 
der the  explanation,  that  as  he  had  had  no  active  ma- 
nagement of  the  trust,  and  had  been  held  liable  as  a 
tutor,  merely  from  his  having  signed  certain  docu- 
ments, it  was  impossible  to  expect  very  accurate  ac- 
counts from  him.  In  the  accounts  lodged  for  Mr  Mur- 
ray, he  took  credit,  inter  aiia,  for  the  snm  of  £l500, 
contained  in  the  bond  which  Couper  had  assigned  to 
the  tnt<»rs  and  curators.  The  aeconnta  were  fuUowiMl 
hy  objections  and  answers ;  and  on  6th  Fehrnary  1BS3, 
the  Lord  Ordinary  (Corehouse)  pronounced  the  fol- 
lowing interlocutor  and  note : — 

"  Having  considered  the  revised  objections  for  tbe  pursuers, 
to  the  tutorial  accounts  lodged  by  the  defender,  John  Mumy, 
the  revised  answers  for  the  said  John  Murray,  and  whole  pro- 
cess, and  having  heard  counsel  for  the  parties,  Sustains  the  ob- 
jection to  the  bond  for  £1500,  as  an  article  of  discbarge  to  tbe 
tutors,  except  in  so  far  as  any  part  of  it  may  have  been  recover- 
ed from  the  bankrupt  estate  of  Peter  Couper :  And,  before 
farther  answer,  remits  to  Robert  Horsburgh,  accountant  in  Edin. 
burgh,  to  examine  the  tutorial  accounts  and  vouchers  produced, 
and  to  call  for  such  further  information  and  productions  as  he 
may  think  requisite,  and  to  report,  with  permission  to  make  an 
interim  report,  if  it  should  appear  to  him  that  there  is  ground, 
in  this  stage  of  the  process,  for  allowing  tbe  pursuers  to  obtain 
tbe  interim  decree  which  they  have  craved. — Woie.-^The  de- 
fender,  Mr  Murray,  seems  to  have  been  ignorant  of  the  duties  of 
a  tutor,  and  in  particular,  of  the  import  of  the  Statute  167;?. 
But,  however  bard  his  case  may  appear,  if  this  ignorwice  were 
to  free  him  from  the  legal  obligation  he  has  incurred,  tbe  interest 
of  no  pupil  would  be  safe.  The  security  granted  by  Couper 
was,  eat  facie,  inadequate,  if  not  utterly  worthless :  and  it  was  au 
act  of  gross  negligence  to  allow  that  person,  tbe  agent  for  the 
tutors,  to  apply  so  large  a  sum  to  his  own  purposes,  without  an 
opinion,  from  any  professional  person,  that  the  security  be  offered 
was  safe.  The  circumstance,  that  one  of  tbe  pursuers,  before 
he  attained  majority,  and  his  relation,  Mr  Barclay,  bad  some 
communication  with  Couper,  through  Mr  Tweedie,  relative  to 
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tbe  state  of  his  affairs,  caimot  be  held  as  an  implied  diacfaarge  of 
the  tutors,  by  whose  nrgligence  the  loss  has  been  occasioned.'* 

The  defender,  Mr  Murray,  reclaimed,  and  pleaded — 
L  That  aa  the  security  given  by  Couper  was  not  an 
original  secarity*  but  an  assignation  to  a  bond  already 
exiisting,  and  which  he  had  himself  accepted  as  suffi- 
cient, the  tutors  and  curators  were  warranted  in  hold* 
ing  it  good. — II.  That  as  no  intimation  of  the  present 
claim  had  been  made  by  the  pursuers,  and  those  acting 
fur  them,  to  the  defender,  for  more  than  two  years 
after  they  became  aware  of  the  objections  to  the  se- 
curity, the  defender  must  be  held  relieved  from  the 
strictly  penal  responsibility  attempted  to  be  imposed 
on  him. 

Lord  Batgniy, — I  have  no  difBculfy  in  adhering,  although  I 
think  this  is  a  case  of  hardship  to  a  respectable  roan.  It  is  fixed 
by  a  final  judgment  of  this  Court,  that  the  defender  is  liable, 
conjunctly  and  severally,  with  the  other  tutors,  for  omissions  as 
well  as  intromissions,  snd  I  do  not  see  how  we  can  now  enter 
into  some  of  the  topics  which  have  been  urged  for  him  at  the 
bar.  Tbe  minors  are  merely  asking  restitution  of  their  estate. 
They  are  not  claiming  damages.  The  whole  question  is.  Whe- 
ther the  defender  is  entitled,  in  tbe  accounting,  to  take  credit  for 
this  £1300?  I  am  afraid  that  tbe  tutors  and  curators  who  took 
the  management,  acted  with  great  carelessness,  and  the  defender 
sails  in  the  same  boat  with  them.  When  this  ^1500  vras  pro- 
posed to  be  lent  to  Couper,  they  should  have  employed  another 
agent. 

Lord  Prendent  agreed.  It  is  a  hard  case  for  Mr  Murray,  but 
it  would  be  still  harder  for  the  minors  to  lose  their  property  in 
this  way. 

Lord  Gilllet, — I  am  of  tbe  same  opinion.  It  is  no  donbt  a 
very  hard  case,  but  the  minors  are  only  kept  indennified.  They 
are  putting  no  gain  in  their  pockets. 

/,orrf  Cru^fe.-^The  case  is  very  hard,  but  on  the  whole,  I 
think  Mr  Murray  liable.  He  may,  however,  seek  relief  from 
the  other  tutors. 

Butherfnrdj  for  pursuers — I  understand  your  Lordships  to  be 
unanimous  in  adhering  on  the  merits. 

Lord  Presidenl Yes. 

The  Court  adhered,  and  remitted  to  tbe  Lord  Or- 
dinary to  proceed  farther  in  the  cause,  reserving  all 
questions  of  expenses. 

Pursuers*  Authoritie8.-»Ersk.  L  7,31.  Watson,  6th  Febru- 
ary 1623;  M.  16,242.  Kirkton,  li^tb  February  1662;  M. 
16,268.  Kintore,  2Sth  June  1665 ;  I.  Sup.  512.  Cleland,  24th 
June  1680;  M.  12,451.  Hamilton,  6th  November  1750;  M. 
16.355.     Elchies  voce  Tutor,  No.  19;  V.  Sup.  782. 

Thomas  Stevenson's  Authority.— Graham  tr.  Earl  of  Hope- 
toun,  March  6,  1798;  M.  5599. 

First  Division Lord  Ordinary,  Corehouse.-^^c/.   Skene 

and  Rutherfurd;  Thomson  Paul,  W.S.,  Agent. — Mt,  Jameson 
and  Russell ;  Wotiierspoon  &  Mack,  W.  S.,  Agents..— Sir  R. 
Dundas,  Clerk.--[C.  I).] 

SO/ A  Mat/  1833. 

No.  318* — LlEUTENANT-COLONRL  GORDOVy    PursUCT^ 

V.  John  Anderson  and  Others,  Defenders, 

Landlord  and  Tenant — Reparation — Damages — Tenants  under  a 
tease  which  bore,  thnt  the  whole  fodder  thouid  be  vsed  upon  the 
format  and  none  sold  or  carried  away  at  any  timet  hay  excepted^ 
and  ali  the  dung  to  be  laid  on  the  farm  the  fa*t  year  of^e  Leate: 
the  landlord  having  obtained  an  interdict  against  the  tenants  from 
carrying  off"  the /odder  of  the  waygoing  crop ;  and  not  having  of' 
fired  to  give  accommodation/or  it t  preservation,  or  to  have  it  sold^ 
or  take  it  at  a  valuation,  the  price  to  be  consigned,  to  await  the  or- 
ders  of  the  Court ;  the  Sheriff^  hainng  decided  in  favour  of  the  te- 
nants, but  thai  having  been  advocated ;  and  the  Court  havin«  at 
Jirst  decided  in/avonr  of  the  landlord,  but  ultimately  against  him  ; 
this  ^sl  Judgment  having  been  revenetl  by  ike  House  of  Lords, 
finding  thai  the  whole  fodder  must  be  used  upon  the  farm  j  and 


the  landlord  haring  thereupon  resumed  an  action  of  damages  for 
the  value  of  the  fodder ,  which  had  been  materially  damaged  dur» 
ing  the  litigation — Held,  that  no  damages  were  due, 

Tbe  lands  and  barony  of  Slains,  belonging  to  the 
pursuer,  consist  of  a  variety  of  separate  farms,  and  were 
Jet  to  a  number  of  tenants,  on  leases  for  twenty-one 
years,  expiring  at  Whitsunday,  and  the  separation  of 
the  crop  from  the  ground  in.  1822.  Certain  regula- 
tions had  been  prepared  relative  to  the  cultivation  of 
the  whole  estate,  but  they  do  not  app<»ar  to  have  been 
printed,  or  Bnally  fixed  upon,  till  about  the  beginning 
of  June  1801.  Some  of  tne  leases  bore  reference  to 
these  regulations,  and,  in  particular,  the  missive  with 
George  Wilkin,  one  of  the  tenants,  bore : 

"  I  agree  to  enter  into  a  lease  on  the  foresaid  terms, — the  lease 
to  contain  all  the  regulations  intended  to  be  laid  down  for  the 
estate,  if  by  that  term  digested  and  ready.** 

The  defender,  Anderson,  on  28th  May  1801,  made 
an  offer  for  the  farm  of  Kirkton,  which,  inter  alia^ 
contained  the  following  stipulation  : 

'*  The  tenant  to  be  bound  to  the  conditions  of  George  Wilkin*8 
offer." 

This  offer  was  accepted  of  by  the  proprietor  on 

2d  June  1801,  and  the  letter  of  acceptance  bore,  that 

it  was  so  accepted, 

**  on  condition  of  George  Wilkin*s  offer,  and  the  regulations 
laid  down  by  me  for  the  estate.*' 

Anderson  entered  into  possession  of  the  farm,  and 
so  did  the  other  tenants  in  1801.  In  1804,  a  draft  of 
a  lease  was  prepared,  applicable  to  tbe  whole  estate 
of  Slains,  referring  to.  the  general  letting  of  the  estate 
in  1801,  and  to  the  articles  and  regulations  above 
referred  to,  as  then  arranged  and  made  binding  on 
the  different  tenants.  This  document  contained,  inter 
aliOf  the  following  clause : 

"  In  eonsideration  of  the  yearly  tack-duty  of  money  and  victual 
underwritten,  and  of  the  other  prestations,  conditions,  stipula- 
tions and  reservations,  specified  and  contained  in  a  separate  pa- 
per of  genera]  articles  suliscribed  by  him  as  relative  to  his  leases 
of  said  estate,  and  to  be  held  as  part  of  these  presents.*  On  the 
other  hand,  the  tenant  binds  and  obliges  himself,  his  heirs  and 
successors,  not  only  to  adhere  to,  obey,  and  perform  the  whole 
articles,  conditions,  stipulations,  and  others  contained  in  the 
general  articles  regarding  said  estate,  herein  before  referred  to, 
and  held  as  part  of  these  presents.'* 

The  clause  of  registration  contained  a  consent  to 
the  registration  or  the  lease,  *  and  of  the  separate 
articles  ;*  and  subjoined  to  the  document,  was  a  notan- 
dura,  that, 

**  the,  clause  of  subscription  should  bear  that  of  the  date  of  the 
tenants*  subscribing,  he  has  got  a  printed  copy  of  the  separate  ar- 
ticles, and  the  articles  should  be  recorded  as  a  probative  writ.'* 

Twenty-one  tenants  signed  this  document,  and  among 
others,  the  defender  Anderson,  who  prefixed  a  state- 
ment, that 

"  he  agrees  to  the  above,  with  this  difference  only,  that  his  tack 
was  a  Martinmas  entry." 

The  16th  article  of  the  above  regulations  was  in 
these  terms : 

'<  The  whole  fodder  to  be  used  upon  the  ground,  and  none 
sold  or  carried  away  at  any  time,  hay  only  excepted ;  and  all  tbe 
dung  to  be  laid  upon  the  rarm  tbe  last  year  of  the  lease." 

On  6th  August  1822,  the  pursuer  presented  a  peti- 
tion to  the  Sheriff  of  Aberdeenshire,  against  the  do- 
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fendere,  Andereon  and  his  snb-tenants,  praying  bic 
Lordship  to  ordain  them 

"  to  use  the  fodder  of  the  present  crop  upon  the  farm  of  Kirk- 
ton  and  otbere  foresaid,  and  in  the  meantinne  to  prohibit  and 
discharge  them,  and  eaeh  of  them,  from  carrjring  off  any  part  of 
the  fodder  of  the  said  farmt,  hey  excepted,  until  parties  are 
heard,  and  this  action  decided!,  and  to  find  each  of  the  respon- 
dents liable  in  expenses.*' 

After  a  yariely  of  procedurey  the  Sheriff  recalled 
the  interdict^  which  he  oad  at  first  grants,  and  allowed 
the  tenants 

*<  to  reoiove  and  appropriate  the  fodder  of  the  outgoing  cropi  ac- 
cording to  the  established  usage  of  the  country." 

The  pnrsoer  having  brought  an  adrooatton,  a  variety 
of  procedure  took  place ;  and  the  Sheriff  having,  upon 
the  demand  of  the  tenants,  appointed  the  pursuer  to 
say,  whether  he  would  afford  them  accommodation  for 
thrashing  out  their  crop,  and  houses  for  their  cattle 
while  consuming  the  straw,— the  pursuer  stated,  that 
he  was  not  bound  to  do  so,  but  he  would,  ex  gratiOf 
allow  the  tenants  of  the  farms  which  he  meant  to 
take  into  his  own  hands,  a  barn  and  a  byre  for  a  rea« 
sonable  time ;  but  as  to  the  other  tenants,  he  could 
give  no  such  accommodation.  The  tenants  also,  in 
March  1823,  offered,  under  protest,  to  make  over  the 
fodder  to  the  pursuer  at  a  valuation — the  price  to  be 
consigned,  to  await  the  orders  of  the  Court ;  but  this 
WBS  also  rejected. 

On  8th  July  1823,  the  Court  pronounced  this  judg- 
ment :-^ 

"  Upon  report  of  Lord  President,  in  absence  of  Lord  Alk>- 
way,  and  having  advised  the  mutual  informations  given  in  for 
the  parties— The  Lords  find,  that  the  regulations  referred  to  not 
having  been  signed  by  the  tenant,  or  even  adjusted  at  the  date 
of  the  missives  of  lease  in  question,  the  general  reference  made 
thereto,  as  in  the  offer  of  Wilkins,  is  insuflkieat  to  render  the 
said  reguUitions  effectual  and  binding  on  the  defendants  in  this 
ease,  to  the  effect  of  obliging  them  to  consume  on  the  farm  the 
fodder  of  the  last  or  waygoing  crop,  as  contended  for  by  the 
pursuer ;  and  therefore  repel  the  reasons  of  advocation,  and 
remit  the  case  rimpiidter  to  the  Sheriff,  and  decern  ;  also  find 
the  pursuer  liable  to  the  defendants  in  expenses  of  proeess  ; 
appoint  an  account  thereof  to  be  given  in,  and  remit  the  ac- 
count,*' &c. 

But  upon  advising  a  reclaiming  petiUon  against  this 
interlocutor,  with  answers,  and  consulting  with  the 
Judges  of  the  Second  Division,  before  whom  a  similar 
action  against  other  tenants  of  the  pursuer  depended, 
and  the  permanent  Lords  Ordinary,  the  Court  ulti- 
mately, on  lOth  March  1825>  pronounced  the  follow- 
ing interlocutor*  :-^ 

"  Having  resumed  consideration  of  this  petition,  and  advised 
the  same,  with  answers,  and  having  farther  particularly  consider- 
ed the  opinions  of  the  Lords  of  the  Second  Division,  and  of  the 
permanent  Lords  Ordinary,  in  relation  to  the  general  question 
at  issue  betwixt  the  parties  in  this  cause-^They  recal  their  in- 
terlocutor reclaimed  against,  and  find  that  the  16th  article  of 
the  general  articles  of  lease  regarding  the  estate  of  Cluny  (  Slains) 
cannot  be  held  as  applying  to  the  crop  of  the  last  year  of  the 
lease,  and  that  the  rights  of  the  parties  respecting  the  same  must 
be  regulated  by  the  common  law  and  usags  of  the  country ;  and 
therefore  repel  the  reasons  of  advocation,  and  remit  the  case 
rimpliciter  to  the  Sheriff,  and  decern ;  and,  in  respect  of  the 
whole  circumstances  of  the  case,  find  the  petitioner  liable  to  the 

•  A  similar  judgment  was  pronounced  by  the  Second  Divi- 
sion, on  1 1th  March  1825,  in  the  action  against  other  tenaats  of 
the  pursuer. 


respondents  in  the  whole  expenses  of  process  incnrrad  by 
credit  being  always  given  for  such  part  thereof  as  baa  lieB  al- 
ready paid ;  appoint  an  account  of  expenses  to  given  in,  and  re- 
mit the  account,  when  lodged,**  &e« 

The  pursuer  had,  in  1823,  pending  the  above  pro- 
ceedings, brought  the  present  action  of  damages 
against  the  defcindeniy  on  tlie  ground  of  their  having 
foiled  to  use  the  fodder  on  the  hinds,  and  of  it  having 
been  utterly  lost  to  him ;  but  having  apjpealed  the  other 
cause  to  the  House  of  Lords,  that  action  of  damages 
was  Slated  till  the  issue  of  such  appeal.  On  15th 
February  1828,  the  House  of  Lords  pronounced  the 
following  judgment  s— - 

**  It  is  ordered  and  adjudged  bv  the  Lords  Spiritual  end  Teni« 
pond,  in  Parliament  assembled,  that  the  said  several  interlocatora 
of  the  Sheriff-aubetituteand  Sheriff  depute  of  Aberdeenshire,  and 
also  the  several  interiocutors  of  the  Coart  of  Session,  of  the 
8th  of  July  and  13th  December  1823,  and  of  the  17th  of  May 
and  25th  of  June  1025,  coroplaified  of  in  the  said  original  ap- 
peal, be,  and  the  same  are  hereby  reversed ;  and  it  is  f«rtb€r 
ordered  and  adjudged,  that  the  said  interlocutor  of  the  Court  o( 
Session,  of  the  88th  of  November  1823,  be,  and  the  same  is 
hereby  afiirmed;  and  it  is  farther  ordered  and  adjudged,  that  the 
said  interlocutor  of  the  Court  of  Session,  of  the  lOch  of  Msn-h 
18)25,  also  complained  of  in  the  said  appeal,  be,  and  the  same  i:> 
hereby  reversed,  except  in  so  far  as  the  same  reculs  the  previous 
hiterloeutor  of  the  Court  of  Session,  of  the  8th  of  July  182d; 
and  it  is  farther  ordered  and  adjudged,  that  the  said  cross-appeal 
be,  and  the  same  is  hereby  dismissed  this  House ;  and  that  the 
said  interlocutors  therein  compliuned  of  be,  and  the  same  are 
hereby  affirmed ;  and  it  is  farther  ordered,  that  the  said  rase  be 
remitted  Imck  to  the  Court  of  Session,  to  proceed  therein  in  such 
manner  as  is  consistent  with  this  judgment.** 

This  judgment  was  applied  by  the  Court  on  12th 
January  1830,  and  shortly  thereafter,  the  present  ac* 
tion  of  damages  was  resumed ; — a  record  waa  closed, 
and  the  case  came  before  the  Jury  CiArki  to  prepare 
issues, — when  it  was  contended,  that  certain  points  of 
law  ought  to  be  settled  by  the  Court,  before  issues 
were  prepared.  The  cause  was  accordingly  sent  back 
to  the  Lord  Ordinary,  who  reported  it  on  cases  to 
the  Court.  For  the  pursuer,  it  was  pleaded — I.  lliat 
it  was  res  judicata  bv  tlie  House  of^  Lords,  that  the 
defenders  were  bound  by  the  general  reflations  be- 
fore mentioned,  for  the  whole  estate,  and  particularly 
by  the  16th  article,  providing  that  '*  the  waole  fodder 
is  to  be  used  upon  the  gpround,  and  nono  aold  or  car- 
ried away  at  any  time,  hay  only  excepted.*'— I L  That 
the  reversal  of  the  interlocutor  of  the  Court,  of  l€th 
March  1825,  which  found,  that  the  16th  article  of 
said  regulations  did  not  apply  to  the  last  year  of  the 
lease,  and  that  the  rights  of  parties  must  be  rcg^ulated 
by  the  common  law  and  usage  of  the  country,— esta- 
blished, that  the  rights  of  parties  must  be  regulated 
by  that  article,  and  not  by  the  common  law  or  usage ; 
and  consequently,  that  the  defenders  wero  bound  to 
have  used  the  whole  straw  upon  the  farm,  during  the 
last  year  of  the  lease. — III.  That  having  failed  so  to 
do,  they  were  liable  in  damages  to  the  poraocr. — I V. 
That  the  interdict,  originally  granted  by  the  Sheriff, 
did  not  prevent  the  defenders  from  using  the  straw 
upon  the  farm,  which  they  had  sufficient  time  to  do 
before  the  expiry  of  the  lease,  but  merely  prohibited 
them  from  carrying  it  off  the  ground^  or  otherwise 
disposing  of  it. 

For  the  defenders;  it  was  pleaded**!*  Thpl  the 
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JHdgmeiit  of  the  Hoate  of  Lords  Kaviiig  nieraly  feimd 
that  Uie  defendore  voere  noi  enliiled  to  dupoH  cfy  or 
carry  atoat^  the  straw  from  Ibe  groond,  Ibo  qvestion 
was  still  open  as  to  tlie  moanine,  extent^  or  mode  of 
acoomplisbing  the  obligation  io  mo  I6th  arti«4e  of  the 
regulations. — 11.  That  the  terma  of  that  artido,  tIb* 
"  the  whole  fodder  to  be  need  upoti  the  grtmnd^**  did 
not,  faaTtng  referetice  to  the  other  terms  of  the  lease, 
import  an  obligation  on  the  tenant  himself  to  use  that 
arising  from  the  waygoing  crop,  but  At  most,  merely 
that  he  should,  at  his  owo  remotal,  leate  it  at  the 
disposal  of  the  landlord.-^ IL  That  at  «n^  rate,  if 
any  loss  had  been  sastatned  by  the  pnrsoer,  it  was  his 
own  fault,  in  rejecting  the  offer  to  make  orer  the 
straw  to  him  at  a  Tal nation — the  amount  being  con- 
signed, to  abide  the  judgment  of  the  Court,^-I\^  That 
the  defenders  not  havifig  been  Incraii  by  getting  the 
value  of  the  fodder,  but  it  haTing  been  lost  to  them 
by  the  interdict,  the  pursuer  had  no  claim  in  equity 
for  indemnification. — V.  That  the  defenders  having 
maintained  their  defence  bonajide^  and  been  justified 
In  so  doing  by  the  snocessire  judgmente  of  the  Sheriff 
and  of  the  Court  of  Session,  and  having,  by  opposing 
the  pursuer,  reaped  no  benefit  at  his  expense,  were 
entitled  to  abscdvitor.    At  advising  on  24th  May, 

Ltrrd  Prerideni. — There  cnn  be  fro  doubt,  thse  bv  l^e  judg- 
ment of  the  UoiHe  of  Lords,  it  is  iecMeri  that  the  focMer  mait 
be  used  on  the  ten.  If  the  tenant  had  api^M  fisr  assDamo* 
dation  and  it  had  been  refused,  would  that  not  Ubemte  him 
from  the  obligation. 

Xorcf  Balgray. — We  are  bound  by  the  hidgment  of  the  House 
of  Lords,— tbough  I  cannot  but  think  tnat  judgment  most  in- 
consistent with  the  justice  and  the  practiee  of  Scotland.  It  is 
clear  fron  the  judgment,  that  the  Hesse  of  Lords  meant  thst  ibe 
tenants  nmst  consume  the  straw  oa  the  farm.  Bat  gntfitingthia, 
does  it  follow  that  damages  are  due  in  the  whole  cireusMtSn^s  oC 
this  case  ^  To  be  sure,  the  offer  made  by  the  tenants  was  not 
made  ttmpeaU»k  If  it  had  been  made  at  If  arthimas,  I  would  have 
Uioogfat  it  sufficient.  Bat  still  they  left  the  straw  oa  the  ftirm, 
and  neither  party  would  tooch  it.  I  think  there  were  liiults  on 
bach  sides ;  atid  in  the  whole  draimstances  of  the  case,  I  do 
not  think  there  are  4Uiy  grtmnds  for  awarding  damages  against 
them,  in  this  the  first  question  of  the  kfnd. 

Lord  GiUie$, — I  am  Of  the  same  opinion.  We  arost  no  dosAit 
give  fiiir  ]^y  to  the  judgment  of  tiie  Uonse  of  Lords,  though  no 
one  can  entertam  greater  doubts  than  I  do  of  that  judgment ;  and 
I  cannot  believe  that  any  other  landlord  north  of  the  Tweed,  wouM 
have  put  sueh  an  interpretation  on  die  eontmec  of  the  parties.  No 
matter,  however^  itmnst  feceive  effect ;  and  undoulltedly  I  ihtnk  It 
finds,  that  the  tenants  mast  oonsnme  the  straw  on  the  farm.  But 
Cokmel  Gordon  has  not  been  deprived  of  the  straws-he  got  k — ft 
was  left  upon  the  farm.  <  Here  Mr  Keay  reminded  his  Lerdship, 
that  altbough  left  on  Che  fiina,  Colonel  Gordon  had  been  prevented 
from  using  it,  and  it  had  perished  during  the  litigntionX  Colonel 
Gordon  might  have  stacked  and  ihatdied  it.  It  would  be  very 
hard,  to  give  damages  against  tenants  under  such  circumstances. 

Lord  Craigie. — If  I  thought  that  the  judgment  of  the  Hou^e  of 
Lords  meant  to  find  damages  due,  I  should  have  thought  my- 
self bound,  however  reluctantly,  to  give  effect  to  their  inten- 
tion.    But  I  do  not  find  any  such  thing  decided, — and  I  do 


not  think  it  ates  their  intenckm.  They  seem  only  to  have 
found  that  the  straw  was  Colonel  Goidon's  pvoperty.  and  if  00, 
ret  peril  suo  domino.  He  might  have  protected  it  himself  by 
thatching  it,  Or,  if  he  apprehended  injury,  applied  to  the  Judge 
Ordinary  to  have  it  preserved  or  sold,  the  price  to  be  at 
the  difiposal  of  the  Court.  In  the  whole  tirrumstsnces  of 
the  case,  I  tfahik  we  are  at  fuTl  liberty  to  find  Aat  no  damages 
are  due. 

Lord  "PresiderU.'^l.  am  of  the  same  opinion.  There  is  no 
doobt  abont  the  judgment.  Certainly  It  means,  that  the  tenants 
are  to  consoMetbe  straw  on  the  faroL     Bid  how  consume  it? 


Did  Cafamel  Clordon  off^  anyacconmodatk^n  for  that  porpose? 
Observe,  the  tenant  could  not  ask  it.  It  would  have  been  totally 
incansistent  with  his  construction  of  the  lease  to  have  done  so. 
tl^at  Colonel  Gordon  should  have  done  was  to  say,  "  Here  are 
my  bams  and  byres.  I  will  give  you  every  accommodation  for 
consuming  the  stmw.*  He  never  did  so ;  and  therefore,  I  can 
800  no  gfcmnd  tot  sdl^eeting  the  tenants  in  damages. 

Tbo  Coart  pronounced  this  interlocntor : 

**  In  the  whole  circumstances  of  the  case,  find  no  damogea 
due ;  Sustain  the  defences,  and  assoilzie  tire  defenders  from  the 
oanettisioas  of  the  libel,  and  decern :  Find  the  pnrsoer  liaUe  in 
the  defenders*  expenses;  appoint  an  account,"  &c. . 

First  Division.— Lord  Ordinary,  Fullerton. — Act.  Buchanan^ 
Moir ;  Ch  F.  Davidson,  W.  S.,  Agent — All.  Keay,  Handyside  ; 
Camegy  tc  Shepherd,  W.S.,  Agents._D.  Clerk — \J,  W.  Z>.] 

SO/A  May  1833. 

No.  S]9« — Thomas  Micqget,  W.S.,  Pursuer^  v. 
John  Scoular,  Defender. 

Bankrupt— ^Res  Judicata—Sequestration—  Preference— Pactum 
Iliicitum— <^i/^or,q/l^6(fing  discharged  on  a  comifosition  eon- 
tract  under  the  Bankrupt  Statute,  agreed  to  allow  a  creditor  to  re* 
cover  a  certain  debt  due  to  the  aequettraled  estate  6y  a  ftarty  in 
Jamaica,  to  that  the  creditor  might  draw  full  payment  of  the  debt 
Jbte  ttAcdl  he  had  ranked  in  the  sejuettration, — the  creditor  was,  in 
Imiumt  sefvMtrated,  and  the  debtor  claimed  on  kit  estate Jhr  the 
emmt  dnuon  by  him  to  account  of  the  Jamaica  debt,  on  the  oHega  • 
tion,  that  tltere  hod  been  no  agreement  to  allow  him  to  retain  ihemp 
and  that  although  there  had  been  such  agreement,  it  wovll  Itave  been 
a  pactum  illidtnm, — the  Court  decided  that  the  agreement  was 
prooed  and  valid ;^-ThereaJter,  the  creditor  brovght  an  action 
mgainu  the  diMorJor  advanoet  which  he  had  made  to  him  out  of  the 
temittastces  rectiiedjrom  Jamaica,  or  at  teaU,for  a  baiantx  which 
the  debtor  had  acknowledged  to  be  due  by  a  holograph  state  prO' 
duced  in  thejormer  process,  in  which  the  debtor  debited  himself 
wUh  the  amount  tf  the  original  debt  which  had  been  ranked  on 
his  sequestrated  estate,  and  with  the  subsequent  advances  made 
io  AiM,  and  credhed  himteff  with  the  composition  drawn  by  the 
rrerfifor,  and  the  remittances  received  Jrom  Jamaiea-^Beld,  thai 
it  was  res  judicata,  that  the  creditor  woe  entitled  to  impute  the 
sums  received  from  Jamaica,  in  eitinclion  of  the  balance  of  the 
debt  for  which  he  had  ranked  in  the  debtor**  sequestration:  and 
that  as  the  sumt  concluded  for  had  been  advanced  to  the  debtor 
out  of  the  remiliancetfrom  Jamaica,  the  creditor  was  entitled  to 
recoaer  the  baUmce  due  to  Ami,  as  appearing  from  the  fbresaid 
hotograph  state* 

The  defender  was  sequestrated  in  1815,  and  was 
discharged  by  the  Court  in  1816,  on  paying  a  compo- 
sHion  of  9s.  per  pound.  The  pursuer,  who  was  a 
partner  of  Aitken  Megget  &  Company,  ranked  as  a 
creditor  on  the  defender's  estate  for  between  £1100 
and  £1200,  on  account  of  bills  granted  hf  that  firm 
iVir  the  defender*s  accommodatitni,  and  retired  by  them. 
The  composition  on  this  debt  was  paid  by  the  de- 
fender. Before  his  discharge,  the  defender  gave  a 
general  promise  to  his  creditors,  that,  if  ever  he  was 
able,  he  wouM  pay  their  debts  in  full ;  but  there  was 
no  exnress  oWigntton  granted  to  Mr  Megget  by  tho 
defenoer,  binding  himself  to  pay  the  above  debt  in 
fell.  Among  the  debts  duo  to  the  defender,  and  given 
up  nnder  the  sequestration,  was  one  of  £642,  3.  4.  by 
George  Thomson  of  Jamaica,  but  being  considered  of 
a  doifbtfal  natnre,  it  was  valued  at  5s.  in  the  pound. 
Mr  Megget,  who  had  been  agent  in  the  sequestration, 
was  emproved  by  the  defender  to  recover  this  debt, 
which  he  flid  by  three  several  instalments,  the  last  of 
which  he  received  on  i6th  June  1819.  This  last  re- 
mittance was  made  by  a  bill,  payable  to  the  defender, 
hot  indorsed  by  him  to  Megget,  from  whose  books  it 
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appeared  that  it  lav  with  him  aerent^-five  days,  and 
wag  then  ditfcoiinted  by  him  fifteen  days  before  it  was 
payable.  On  23d  June  1819,  Mr  Me^et  sent  the  de- 
fender a  statement  of  accoants,  debiting  him  with  the 
original  debt  of  £U79,  8.  11.  dae  to  Megget,  as  in 
right  of  Aitken  Megget  &  Company,  and  for  which 
they  had  ranked  in  the  defender's  seqoestration,  and 
crediting  the  defender  with  the  composition  of  Qs.  per 
%Aound,  and  with  the  several  remittances  which  had 
Deen  received  from  Jamaica.  The  defender  wrote  a 
letter  to  Mr-  Megget,  in  answer,  on  2Sd  Jone  1819, 
stating : 

'*  I  have  received  your  note,  with  a  statement  of  the  account 
betwixt  us,  which,  with  the  exception  of  the  charge  for  interest, 
is  nearly  correct.  That  interest  was  to  be  exacted  on  the  balance, 
was  never,  I  presume,  at  any  time  thought  of;  indeed,  it  would 
have  been  folly  in  me  to  have  acceded  to  it.  I  have  annexed  a 
statement,  in  the  way  in  which  I  conceive  it  can  only  stand ;  and 
on  the  supposition  that  you  pay  me  £50  out  of  the  present  re- 
mittance, the  balance  will  then  be  about  ^462.**  *<  I  would 
esteem  it  an  additional  favour,  if  you  would  be  so  good  as  to  ad- 
vance the  £50  to  morrow,  and  I  trust  it  will  not  be  long  before 
I  am  enabled  to  give  you  something  farther  to  the  old  account.*' 

In  the  state  of  accounts  referred  to  by  the  defender, 
and  annexed  to  this  letter,  he  debited  himself  with 
the  debt  for  which  Aitken  Megget  and  Company  had 
ranked  in  his  sequestration,  and  credited  himself  with 
the  composition  paid  thereon,  and  the  several  remit- 
tances received  from  Jamaica,  under  deduction  of 
several  payments  made  to  him  therefrom,  to  the 
amount  (inclusive  of  the  £50  which  was  asked  in  the 
above  letter,)  of  between  £500  and  £600,  and  thus 
brought  out  a  balance  in  favour  of  Mr  Megget  of 
£462,  16.  2.     . 

Mr  Megget*8  estate  having  been  sequestrated  in 
1826,  the  defender,  at  a  late  period  of  the  sequestra- 
tion, lodged  a  claim  with  the  trustee  for  £317,  9.  9. 
as  the  balance  due  to  the  defender  on  the  remittances 
received  by  Mr  Megget  from  Jamaica.  This  balance 
was  brought  out  by  debiting  Mr  Megget  with  the 
whole  remittances  received,  and  crediting  him  merely 
with  the  payments  made  to  the  defender,  without  tak- 
iiig  any  notice  of  the  debt  due  to  Aitken  Megget  and 
Company,  for  which  they  had  ranked  in  the  defen- 
der's sequestration.  Mr  Megffet  objected  to  this  claim 
being  ranked,  on  the  ground,  that  the  defender  had. 
after  he  was  discharged  under  his  seauestration,  agreed 
to  pay  him  the  full  debt  for  which  Aitken  Megget 
and  Company  had  ranked  in  the  sequestration ;  and 
that,  in  fulfilment  of  this  agreement,  Mr  Megget  was 
to  retain  the  Jamaica  debt  m  extinction,  pro  tantOj  of 
the  amount*  In  the  states,  however,  given  up  by 
Megget  under  his  sequestration,  no  mention  was  made 
of  any  claim  against  the  defender  for  the  balance  of 
his  original  debt.  The  trustee  having  ranked  the  .de- 
fender's claim,  a  petition  and  complaint  was  presented 
against  his  deliverance  by  Cromoie,  a  creaitor,  and 
afterwards  insisted  in  by  Koy,  a  purchaser  of  Crombie's 
debt.  The  defender  pleaded — I.  That  there  was  do 
evidence  of  any  obligation  granted  for  payment  of 
the  balance  of  the  debt,  of  which  he  had  oeen  dis- 
charged in  the  sequestration. — II.  That  the  debt  hav- 
ing been  contracted  prior  to  the  sequestration,  such 
an  obligation,  although  it  were  proved,  would  be  in- 
valid, as  au  illegal  preference  in  favour  of  Mr  Meg- 


set.  Answered — The  obligation  being  prored  tohave 
been  granted  subsequent  to  the  defender's  discharge 
in  the  sequestration,  is  quite  valid. 
Lord  Moncreiff  (Ordinary)  found, 

''  that  it  being  sufficiently  instructed,  that  in  the  year  1819,  the 
respondent  did  agree  to  allow  the  whole  money  recovered  from 
George  Thomson,  to  be  applied  in  payment  of  the  full  debt  of 
Mr  Megget,  as  set  forth  in  the  state  made  up  by  the  respon- 
dent himself,  and  that  the  money  was  actually  so  applied,  it  was 
incumbent  on  the  respondent,  in  claiming  on  the  estate  of  Mr 
Megget,  in  competition  with  his  creditors,  to  aver  and  to  prove 
that  such  agreement  and  application  of  tbe  money  in  1819  cook 
place,  in  fulfilment  of  an  obiigatioo  illegally  undertaken  by  tbe 
said  respondent,  before  the  settlement  of  the  oomposition-coii- 
tract  in  his  own  sequestration :  Finds  that  the  respondent  has 
not  made  any  such  averment,  but,  on  the  contrary,  bas  expressly 
stated  the  reverse  on  the  record ;  and  finds,  that  diere  is  no  evi- 
dence,  and  no  legal  ground  for  presuming,  that  any  such  illegal 
compact  was  entered  into :  Finds  no  evidence  that  any  fraudu- 
lent or  undue  means  were  used  by  Megget,  to  induce  the  re- 
spondent to  agree  to  the  application  of  the  fuoda  recovered  to 
the  liquidation  of  his  debt,  on  the  footing  above  stated,  sop- 
posing  that  such  a  plea  were  competent,  vrithout  a  reduction : 
Therefore,  on  the  whole,  finds,  that  the  respondent  bas  not 
averred  and  proved  sufficient  grounds  in  fact  and  in  law,  in  sup- 
port of  the  claim  made  in  the  sequestration ;  alters  and  reverses 
the  judgment  of  the  trustee  complained  of,  and  decerns ;  finds 
expenses  due,  and  appoints  an  account  to  be  given  in,*'  &c 

The  defender  reclaimed,  and  the  Court  (Second 
Division),  being  equally  divided,  requested  the  opi- 
nions of  the  other  Judges,  on  the  question, 

"  How  far  there  is  sufficient  evidence  of  the  construction  of  an 
effectual  claim  on  the  part  of  Mr  Megget,  to  the  payment  of 
the  balance  of  the  debt  originally  due  him  bv  Mr  Scoular,  sub. 
sequent  to  the  discharge  of  the  latter  under  bis  sequestration  ?** 

Lords  President,  Craigie,  Balgray,  GiilteSy  Mac- 
kenzie, Corehouse,  Newton  and  Fullerton,  returned 
the  following  opinion : 

'<  We  are  entirely  of  the  opinion  expressed  by  Lord  Moncreiff, 
Ordinary,  in  his  Note  on  this  case, — l<f.  That  there  is  no  evi- 
dence, nor  even  allegation,  that,  at  the  time  of  the  agreement  to 
the  composition  by  Scoular,  there  was  any  special  promise  or 
obligation  by  Scoular  to  Megget  to  pay  his  debt  in  foil,  not- 
withstanding his  agreement  to  accept  of  a  composition  in  com- 
mon with  the  other  creditors.  Sd/y,  That  subsequently,  in  1818 
or  1819,  Scoular  did  afree,  that  if  Megget  could  recover  Thom- 
son's debt  in  Jamaica,  he  should  be  at  liberty  to  apply  it  towards 
payment  of  his  claim,  beyond  the  amount  of  the  composition 
received :  That  accordingly,  Megget  did  recover  that  debt,  and, 
as  far  as  appears,  entirely  by  bis  own  exertions,  and  at  bis  own 
risk  and  expense;  and  therefore  we  are  dearly  of  opinion,  that, 
in  terms  of  the  agreement,  Scoular  was  bound,  both  in  equity 
and  law,  to  allow  Megget  so  to  appl^  Thomson's  money  to  the 
liquidation  of  the  surplus  due  to  bun  by  Scoular  beyond  the 
composition.** 

The  Court  on  18th  June  18SI, 

"  Having  resumed  consideration  of  this  cause,  with  the  opinions 
of  the  consulted  Judges,  adhere  to  the  interlocutor  of  tbe  Lord 
Ordinarv,  and  refuse  the  desire  of  the  note ;  of  new  find  ex- 
penses due  to  the  compUdner,*'  &c. 

The  defender  then  referred  the  case  to  Mr  M^- 
get*s  oath,  who  deponed, 

"  That  he  was  interim-fiurtor  and  law-agent  on  the  sequestrated 
estate  of  the  respondent :  That  he  was  employed  to  recover  the 
debt  mentioned  in  the  pleadings,  due  to  the  estate  by  Mr  Thom- 
son, Jamaica :  That,  subsequent  to  Mr  Scoular*s  <Uscharge,  tbe 
deponent  had  frequent  conversations  with  Mr  Scoular  re^rding 
the  recovery  of  that  debt :  That  he  reroembera,  and  sees  from 
his  books,  that  he  made  repeated  applications  to  the  attomies 
employed  by  him  in  Jamaica^  to  effect  recovery  of  the  said  debt, 
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in  the  jrcare  1816  and  1817.  Interrogated,  If  tbe  convenationa 
had  fay  the  deponent  with  Secular,  referred  to  the  application  of 
tbe  debt  when  recovered  ?  Depones,  That,  in  the  month  of  Oc- 
tober 1817,  and  prior  to  the  19th  of  November  1817,  when  the 
deponent  lent  Scoular£IOO,  the  latter  agreed  that  the  amount 
recovered  from  Mr  Thomson  in  Jamaica  should  be  applied  to 
tlie  extinction  of  the  debt  due  by  him  to  Aitken  Megget  and 
Company,  after  deduction  of  tbe  bills  granted  by  bim  for  the 
composition.  Interrogated,  If  that  agreement  bad  reference  to 
any  thing  which  passed  between  the  deponent  and  Mr  Scoular, 
prior  to  Mr  Scoular's  discharge  ?  Depones  and  answers.  Cer- 
tainly not.  Interrogated,  If  said  agreement  had  reference  to  any 
conversation  with  Mr  Scoular  prior  to  its  date,  but  subsequent 
to  Mr  Secular's  dischaige?  Depones,  That  he  does  not  recollect. 
Depones,  That  tbe  said  agreement  was  merely  verbal,  and  that 
no  person  was  present  at  tbe  time  it  was  made  ;  and  depones. 
That  it  was  volunteered  on  tbe  part  of  Mr  Scoular." 

The  oath  was  found  to  be  negative  of  the  reference. 
— Mr  Meg^get  having  been  discharged  by  his  credi* 
tors,  brought  an  action  in  October  1831  against  the 
defender,  setting  forth  the  proceedings  in  the  foresaid 
action  between  the  defender  and  Mr  Roy,  and  that 
the  sums  advanced  by  him  (Mr  Megget)  to  the  de- 
fender, while  receiving  the  remittances  from  Jamaica, 
amounted  to  £500, — and  concluding  for  payment  of 
that  sum,  or  at  least  for  the  sum  of  £412,  16.  2.,  which 
the  defender  had  admitted  to  be  due  by  the  holograph 
state  rendered  along  with  his  foresaid  letter,  of  date 
23d  June  1819. 

In  defence,  the  defender  pleaded — I.  The  pursuer 
is  personally  barred  from  claiming  the  sum  pursued 
for,  as  forming  part  of  the  residue  of  his  seouentrated 
estate,  by  the  terras  of  the  states  given  up  by  him  to 
his  creditors,  under  the  sequestration  therein  deponed 
to  by  him  as  correct,  and  on  the  footing  of  which  he 
obtained  his  discharge,  on  paying  a  composition. — IJ. 
The  charges  made  against  the  defender  in  the  pur- 
sner  8  accounts  rendered,  for  expenses  and  agency  in 
recovering  from  Jamaica  the  sums  paid  over  to  the 
defender,  of  which  repetition  is  now  demanded,  prove 
that  these  sums  were  recovered  and  paid  to  the  defen- 
der as  his  own  property,  and  therefore,  that  thiere 
never  lay  any  well  founded  claim  for  repetition  of 
them  against  him  at  the  instance  of  the  pursuer. — 1 1 1. 
The  pursaer's  oath,  emitted  on  the  defender's  referr 
ence,  in  the  application  for  review  of  the  trustee's 
jadgment  under  the  pursuer's  sequestration,  can  have 
no  effect  beyond  the  snbject-matter  thereby  specially 
transacted,  viz.,  the  claim  there  maintained  by  the  de- 
fender aninst  the  pursuer. — IV.  While  the  claim 
sued  for  is  one  which  must  be  proved  by  the  pursuer, 
tcripio  vel  JuramentOp  he  has  not  oflPered,  habili  modoy 
to  instruct  it. 

The  pursuer  pleaded — I.  The  defender  having  come 
under  a  legal  and  valid  obligation  that  the  Jamaica 
debt,  if  recovered,  should  be  imputed  in  payment  of 
the  claims  on  account  of  Aitken  Megget  and  Com- 
pany, is  bound  to  fulfil  that  obligation. — II.  The  judg- 
ment of  the  Court  in  the  former  question  with  the 
present  defender,  is  res  judicata  in  the  present  case.^— 
III.  The  pursuer  having  already  deponed  upon  oath 
in  the  former  qpestion,  that  the  debt  is  due,  that  oath 
mast  be  equally  available  to  him  in  the  present  case. 
— IV.  Supposing  it  not  to  be  already  resjudicatay  tbe 
defender,  by  his  own  holograph  letters  and  states  of 
accounts,  has  establishec)  the  debt  sued  for  to  be  due. 


and  not  having  paid  it,  the  pursuer  is  entitled  to  de- 
cree therefor. 

The  Lord  Ordinary  ( Corehonse)  on  7th  February 
18S3,  pronounced  this  interlocutor: 

"  Tbe  Lord  Ordinary  hating  considered  the  closed  rerord  and 
productions,  and  particularly  the  proceedings  in  a  former  pro- 
cess, in  which  tbe  pursuer  was  a  complniner,  and  the  defender 
respondent,  the  interlocutor  of  the  Court  in  that  process,  of  the 
18th  June  1831,  and  the  deposition  of  tbe  pursuer  in  a  subse- 
quent reference,  and  having  heard  counsel  for  the  parties,  Finds 
that  It  is  a  re*  judicata  between  the  parties,  that  tbe  pursuer 
was  entitled  to  impute  what  sums  he  recovered  of  tbe  debt  due 
by  George  Tbonoson,  in  Jamaica,  to  tbe  defender,  towards  ex- 
tinction of  tbe  debt  due  by  tbe  defender  to  Aitken  Megget  and 
Company,  in  addition  to  the  composition  paid  by  the  defender 
to  Aitken  Megget  and  Company  on  that  debt :  Finds  it  proved 
by  the  documents  produced,  and  by  the  admissions  in  the  de- 
fences, that  the  sums  concluded  for  in  this  libel  were  recovered 
by  the  pursuer  as  part  of  Thomson*s  debt,  and  advanced  or  lent 
b^  bim  to  the  defender  ;  and,  in  respect  that  the  pursuer,  as  iu 
right  of  Aitken  Megget  and  Company,  is  entitled  to  insist  in 
this  action.  Repels  the  defences ;  decerns  against  the  defender 
for  the  sum  of  j£4 1 2, 16.  2.  as  libelled,  with  interest  from  the 
23d  June  1819:  Finds  tbe  pursuer  entitled  to  the  expenses  of 
process,  and  remits  tbe  account  thereof,  when  lodged,  to  the 
auditor,  to  tax  and  to  report*** 

The  defender  reclaimed,  but  the  Court  adhered. 

First  Division Lord  Ordinary.  Corehouse. — Jet,  Skene  & 

J.  W.  Dickson  ;  Meg{^t  &  Roy,  W.S.,  Agents. — AU,  Dean  df 
Faculty  (  Hope  )  and  Pyper.  — M ' Kenzie  and  Maefarlane,  W.  S. , 
Agents. — Sir  R.  Dundas,  Clerk. — [G.Z>.] 

30/ A  May  1833. 

No.  320» — Dii  T.  MoLisoNy  Suspender,  v.  The  Trea- 
surer aud  Collector  of  the  Caledonian  Dairy 
Company. 

Company — Joint  Stock— Liability — Partners— Compensation — 
Retention — A  joint  slock  comimny  having  beenjonncii,  andlhe^ 
capital  Jlxed  at  £50,000,— and  only  ^20,000  having  been  iuA. 
icib^dt — arui  a  partner  having  adhibited  his  name  to  a  £3000 
perxonal  bondjbr  behoof  of  tlie  Company,  which  was  embarrassed 
— Held,  That  he  was  nut  thereby  entitled  to  plead  retention  or 
compensation  againM  payment  of  calls  to  pay  vp  the  balance  of 
stock  for  which  he  had  subscribed*  •   * 

In  1825,  a  joint  stock  company,  called  the  ''Cale- 
donian Dairy  Company,"  was  formed,  for  t)ie  purpose 
of  supplying  Edinourgh  with  milk.  By  the  contract 
of  copartnery,  the  capital  stock  of  the  company  was 
fixed  at  £50,000,  divided  into  2000  shares  at  £25  each. 
The  suspender  subscribed  for  50  shares,  being  £1250 
worth  of  the  Company's  stock.  A  piece  of  ^onnd  at 
Meadowbank  was  purchased,  and  a  large  and  expen- 
sive dairy  erected.  Only  £20,000  of  the  capital,  how- 
ever, was  subscribed,  and  the  Company  became  em- 
barrassed. The  suspender  (along  with  several  of  the 
partners)  adhibited  nis  name  in  1828,  to  a  personal 
bond  for  £3000,  for  behoof  of  the  Company.  The 
suspender  paid  the  first  five  calls,  amounting  to  £687, 
lOs.,  and  in  December  1827  and  April  1828,  he  was 
called  upon  to  pay  the  sixth  and  seventh  calls,  amount- 
ing to  £562,  lOs.,  being  tbe  balance.of  th«  £1250  for 
which  he  had  subscribed.  A  charge  (which  wan  after- 
wards turned  into  a  libel)  having  oeen  given  him  for 
payment  of  these  two  last  calls,  he  presented  a  sns- 

J)ension.  The  chargers  pleaded — I.  The  defender 
laving  subscribed  the  contract,  as  a  partner  to  the 
extent  of  50  shares,  or  £1250,  as  stated  ^n  record,  is 
liable  in  payment  of  the  balance  of  that  sumi  still  un- 
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paid,  and  now  saed  for^  having  been  fint  called  npen»  in 
manner  prescribed  by  the  contract  of  copartnery.-— I L 
The  defender  having  not  only  subtcribed  the  contract, 
bat  having  paid  the  first  five  iu«talments  withont  ob- 
jection ;  and  having,  moreover,  acted,  and  oontinned 
to  act  as  an  auditor  of  the  Company,  mast  be  held  to 
have  homologated  the  proceedings  and  actings  of  the 
Trustees  and  Directors.  A ns wered — I.  The  subscrip- 
tion of  the  amount  of  capital  stock,  fixed  and  agreed 
upon  by  the  contract  of  copartnery,  was  a  fundamen- 
tal ana  essential  part  of  the  contract;  and  by  the 
failure  of  that  conaition,  the  contract  never  came  inte 
operation,  or,  at  least,  did  not  become  binding  upon 
the  defender,  or  the  other  subscribers,  in  any  of  its 
provisions  that  can  support  the  present  action^— XL 
The  calls  now  insisted  in  cannot  tie  enforced,  as  not 
having  been  regularly  made ;  and  at  any  rate,  before 
demanding  these  new  calls,  the  Company  or  Directors 
were  bound  to  have  discussed  those  parties  who  are 
In  arrears  for  the  previous  calls  already  paid  by  the 
defender. — III.  The  defender  is,  at  all  eveoto,  entitled 
to  resist  payment  of  the  calls  charred  for,  until  he  be 
relieved  of  the  obligation  undertaken  by  him  for  the 
Company,  by  signing  the  bond  for  £8000,  above  men- 
tioned, of  which  part  has  already  been  paid,  and  the 
rest  is  demanded. 

Lord  Medwyn,Oth  Febraary  183S,  pronounced  this 
interlocutor : 

**  Having  heard  the  counsel  for  the  parties,  In  respect  tbe  de- 
fender MuUson  does  not  allege  that  the  subscribed  stock  of  the 
Company,  when  paid  np,  will  be  sufficient  to  pay  tbe  CompanfB 
4ebts,  other  than  tbe  bond  granted  by  the  defender  and  other 
members  of  tbe  Company,  finds  that  he  is  not  entitled  to  plead 
retention  against  tbe  calls  of  stock  now  made,  on  account  of  tbe 
esms  advanced  for  behoof  of  the  Company,  for  which  said  bond 
was  granted ;  decerns  against  tbe  said  defender  Molison  for  pajr- 
Dent  of  tbe  sums  libelled  and  chained  for ;  finds  him  liable  in 
tbe  expenses  incurred  since  tbe  charge  was  turned  into  a  libel, 
but  subject  to  modification.** 

The  suspender  reclaimed,  and  prayed  the  Court 

**  to  reeal  tbe  said  interlocutor,  to  assoUsie  tbe  defender  from 
tbe  foresaid  action ;  or  at  least  to  find  him  entitled  to  reteiKion 
and  compensation  for  his  share  of  the  bond  for  £3000,  and  in- 
terest, referred  to  in  the  foresaid  interlocutor  and  in  the  plead- 
ings, from  tbe  sums  charged  for  and  libelled ;  to  find  the  defen- 
der entitled  to  ezpeasea,**  ite* 

At  advising,  the  suspender  maintained.  That  as  the 
ouestion  was  not  with  third  parties,  creditors  of  the 
Company,  but  with  partners  of  it,  he  was  entitled  to 
retention  of  the  sixth  and  seventh  calls,  in  respect 
that  he  was  in  advance  of  the  other  partners  by  his 
iiability  under  the  personal  bond ;  that  he  was  willing 
to  pay  an  equal  share  with  all  the  partners. 

The  Lord  JuHiee-CMc  said,  the  suspender  was  answerable 
for  all  the  calls  of  tbe  Company,  wbieb  must  be  enforced ;  when 
tbe  bond  was  paid,  tbe  suspender  would  reap  his  share  of  tbe 
advantage.  If  be  advanced  more  tiwn  tbe  other  partners,  he 
would  have  bis  relief  against  them. 

The  other  Jndges  having  eottcnrred^  the  Court  ad« 
bered. 

Second  Dtvisiofi.-wLord  Ordinary,  Medwya.— ifci.  Rather* 
furd  and  Neaves. — AlL  Jameson  and  M«NeiM.-«-Jobn  Turner, 
W.S.,  and  Thomas  Deucher,  Agents.— Mr  Fergnson.  CleilL— 
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No.  821.— -7^e  Trustbbs  of  tfie  Marchioness  de 
RiARio  SfoIiza,  Pursuers,  v.  Patrick  Samdi- 
LANDS,  Defender. 

Process*-  Competency— Maltiplepoindlng — Tnist-Deed— Has. 
bend  and  Wife~-^  imtfy  having,  prior  to  her  marriage,  ereeuted 
a  trusi'dged,  vetting  the  fee  of  certain  properly  in  truHees,Jor  be- 
hoof  of  her  children^  and  reetrieling  her  own  interett  to  a  Hfe- 
rent  for  her  mainlenanee,  exdueive  of  her  husband' t  jus  nariti; 
and  a  bHi  having,  after  her  marriage,  been  signed  by  ker  and 
her  hmebmnd  in  France  j  and  a  muitipiepoinding  having  been 
raited  againtt  the  trutteet  by  the  creditor,  calling  on  them  to  de- 
nude and  pay  the  truti-Jundt  to  him — Held,  I,  That  Ike  pro- 
eett  wa$  incompetent, — //.  That  the  bill,  thoygk  signed  by  the 
hmtbmui  and  wife,  wot  ority  the  debt  of  the  husband, — ///.  That 
the  trust  Jundt,  emd  sH/l  iett  the  fee,  could  not  be  arretted  or  ef- 
fected by  any  process  whatever. 

Isabella  Lockhart,  on  Sd  December  1821,  executed 
a  disposition  (recorded  January  1822)|  in  favour  of 
the  pursuers,  of 

**^  all  lands  and  heritable  subjects  of  every  kind  or  denomina- 
tion, and  all  and  sundry  debts  and  effects,  annuities,  andeuou 
of  money  at  present  due  and  belonging  to  me,  or  that  may  be- 
long and  become  due  and  payable  to  me,  at  any  time  of  my  life, 
with  all  bonds,  bills,  and  other  documents  of  and  concerning  the 
premises  ;**  and,  inter  alia,  **  for  payment  to  myvelf,  npoo  my 
own  receipt  alone,  during  the  whole  period  of  my  natunl  life, 
of  tbe  yearly  interests  and  annual  proceeds  of  tbe  said  subjects, 
at  such  times  and  in  such  portions  as  they  (the  trustees)  wmj 
think  best  for  my  interest,  but  expressly  excluding  always  the 
Jut  mdnli  of  any  husband  I  may  marry,  or  bis  creditors,  and  de- 
claring that  the  same  shall  not  be  arrestable  on  any  aooounC 
whatever,  or  assignable  by  me  to  any  perM>n  or  peraons,  but  be 
secured  for  my  own  personal  maintenance  and  support  allenariy; 
2d,  For  payment,  after  my  death,  to  any  lawful  child  or  cbildien 
I  may  have,  of  the  whole  subjects  hereby  conveyed,  and  that  in 
such  shares  as  I  shall  appoint  by  a  writing  under  my  hand.** 

The  truster  reserved  power  to  herself  to  revoke  or 
alter  the  deed, 

"  by  a  writing  under  m^  hand,  either  in  whole  or  in  part,  pro- 
vided that  such  alteration  or  revocation  be  sanctioned  or  ap- 
proved of  by  the  said  trustees,  by  a  regubr  writing  under  tbeir 
hands.** 

Miss  Lockhart,  shortly  after  executing  this  deed, 
married  the  Marquis  de  Kiario  Sforsa,  to  whom, 
at  the  date  of  the  present  action,  she  had  several 
children.  Whilst  resident  in  Paris,  in  April  1831, 
Colonel  Sandilands,  the  defender,  obtained  a  joint  ac- 
ceptance from  the  Marquis  and  Marchioness  for  9755 
francs.  The  Colonel,  in  June  ISSO,  raised  an  action 
of  constitution  in  Scotland  on  the  bill,  and  obtained 
decree  in  absence.  He  then,  in  April  1831,  nsed 
arrestments  ad  fundandam  Jurisdictionem^  and  raised 
an  action  of  muitipiepoinding  and  exoneration  tn  name 
of  the  trustees,  to  which  he  idso  called  as  parties  the 
Marquis  and  Marchioness  and  their  children,  and  in- 
timated the  summons  to  the  objectors,  concluding, 
that  it  should  be  found,  by  decree  of  the  Court, 

"  that  tbe  pursuers**  (tbe  objectors)  "  are  liable  only  in  once 
and  single  accounting,  for  payment  and  denuding  of  the  trust- 
laods,  and  subjects  in  their  bands,  and  that  to  ttie  person  or 
persons  who  may  haive  the*  best  right  thereto  ;*"  ami  that  it 
**  oqgbt  and  should  be  ordained*  by  decree  forenid,  to  make 
payment  of  tbe  remainder  of  tbe  fund  in  medio,  after  deductiea 
of  the  said  expenses,  to  such  of  the  defenders,  or  other  person^ 
as  may  be  found  to  have  tbe  best  right  thereto ;  and,  upon  the 
pursuers  denuding  or  making  payment  of  the  trust-funds  to  Che 
person  or  persons  who  may  be  preferred  thereto  in  the  course  of 
the  process  to  iolkm  hereon,  the  porsaen  o^ght  and  ahonU  bs 
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exonered  of  the  same,  and  of  tbetr  whole  intromiMions  and  ma- 
nagement, 09  trustees  foresaid,  and  declared  quit  thereof  and  free 
therefrom  in  all  time  coming.** 

The  trustees  stated  the  following  obiections  to  the 
competency  of  the  multiplepoindtng  which  had  been 
raised  in  their  names: — I.  On  the  21  st  of  April  ISSl, 
the  period  when  the  arrestments  were  nsed  adju- 
risdictionemjkndandamy  the  objectors  and  trastees  had 
DO  funds  in  their  hands  belonging  either  to  the  Mar- 
quis or  Marchione99,  whether  the  arresting  creditor 
be  considered  as  holding  a  lawful  claim  against  both 
or  either.  The  diligence,  therefore,  was  inept« — IL 
The  process  is  incompetent,  in  respect  fhere  is  no 
double  distress,  and  no  diligence  or  claim  of  any  kind 
libelled  or  alleged  to  have  ever  existed,  bat  that  of 
the  respondent  Colonel  Sandllands. — III.  The  pro- 
cess is  incompetent,  in  respect  that  Colonel  8nidl« 
lands  is  only  a  creditor  of  the  Marqnis,  and  is  no  cre- 
ditor, and  has  no  right  of  action  against  the  Mar"> 
cbioness ; — while,  on  the  other  hand,  by  the  express 
terms  of  the  trnst-deed,  the  husband's  Jus  mariii  is 
excluded,  as  well  as  the  diligence  of  his  creditors.  It 
was  perfectly  competent  to  the  Marchioness»  prior  to 
the  marriage*  to  divest  herself  of  the  fee  of  tlie  pro* 
perty,  to  make  the  interest  payable  to  herself  as  a 
purely  alimentary  fund,  and  entirely  to  exclude  the 
jus  mariii  of  her  husband,  both  as  to  the  principal  and 
interest.  This  was  effectually  done  by  the  trnst*deed 
in  favour  of  the  objectors,  which  would  have  heed 
valid  from  its  date,  even  although  exocuted  without 
the  knowledge  and  approbation  of  the  Marquis,  but 
which  is,  at  all  events,  in  the  circumstances,  effectual 
Against  him  and  all  others,  seeing  that  he  knew  and 
approved  of  its  execution,  and  acquiesced  in  and  ho* 
niologated  it  afterwards.  The  capital  is,  by  the  said 
deed,  vested  in  the  trustees  for  the  purposes  of  the 
trust,  and  the  yearly  interest  is  destined  exduiiively 
for  the  snpport  of  the  Marchioness  herself,  and  to  be 
paid  upon  her  own  receipt,  and  that  too  '*  at  such 
times,  and  in  such  portions  as  they  the  {trustees)  might 
think  best  for  my  interest.*'  This  is  purely  an  alimen*> 
tarv  fund,  and  is  expressly  declared  by  the  trust-deed 
to  be  applicable  to  tne  Marchioness's  "  own  persoiud 
support  and  maintenance  during  my  life  allenarly." 
Had,  therefore,  the  bill  founded  on  been  granted  only 
by  the  Marqnis,  tlie  trust -funds  and  property  could 
not  have  been  subjected  in  payment  of  the  amount ; 
and,  in  the  situation  stated,  although  granted  by  the 
Marchioness  also,  it  not  only  constitutes  no  personal 
obligation  against  her  generally,  but  it  cannot  be 
ground  even  of  any  claim  against  her  separate  estatCd— ^ 
iV.  Supposing  any  fund  open  to  the  diligence  of  cre- 
ditors, the  only  fund  in  the  hands  of  the  trustees,  when 
the  arrestment  was  used  on  tlie  dependence,  being 
£31,  13.  4.,  that  sum  alone  must,  in  any  view,  under 
the  dedoction  above  mentioned,  be  the  utmost  amount 
of  the  fund  in  medio ;  for  the  Marchioness  is  divested 
of  the  trust-estate,  which  is  held  by  the  trustees  for 
the  purposes  of  the  trust,  and  she  has  no  interest 
whatever  in  the  fee  thereof.'^ V.  The  trust-estate,  in 
so  far  as  it  consisted  of  an  heritable  bond  followed  by 
infeftment,  was  not  arrostaUe,  and  could  not  be  made 
the  subject  of  a  multiplepoinding.  The  remainder 
aUo  being  Government  stc^ck^  secured  in  the  name  of 


the  tmstttes  previoos  to  tlie  marriage,  could  not  be  at* 
tached  by  that  diligence.  The  conclusions,  therefore, 
for  denndir^,  and  division  of  the  stock  of  the  trust- 
estate,  and  exoneration  of  the  objectors,  are  alti^ether 
incompetent  and  inept,  as  well  as  inconsistent  with  the 
jutt  rights  of  the  parties.  Answered^I.  The  present 
action  has  been  reeularly  and  competently  raised  be- 
fore this  Court,  and  there  is  no  defect  of  jurisdiction 
or  want  of  parties.  The  purpose  of  the  action  is  to 
try  the  right  to  real  property,  situated  in  Scotland, 
and  to  funds  which  have  a  permanent  locality  in  Scot- 
kind*  Besides,  the  real  parties  to  the  action  are  the 
respondent  and  the  objectors,  both  of  whom  are  amen- 
able to  the  Scottish  Courts.  It  would  not  have  beeri 
necessary  to  prove  competent  jurisdiction  against  the 
Marquis  and  Marchioness  of  Sforza,  or  their  children, 
tiie  respondent  having  done  all  in  his  power  to  mako 
them  parties  to  the  process.  But  these  parties  are 
liable  to  the  jurisdiction  of  the  Scottish  Court,  and  the 
citation  against  them  is  effectual,  in  respect  of  theti^ 
being  alleged  to  have  rl^ht  to  the  property  and  funds 
in  dispute,  and  jurisdiction  having  been  competently 
founded  against  them  by  means  of  the  respondent^ 
arrestments^— II.  A  competition  had  evidently  arisen^ 
and  therefore  the  present  action  was  properly  and 
competently  brought.  It  is  not  now  necessary,  in  order 
to  render  a  multiplepoinding  ccmipetent,  that  therei 
should  actually  be  double  distress  by  diligence.  It  is 
sufficient  that  a  competition  has  arisen,  or  may  fairly 
be  anticipated.  The  funds  in  dispute  having  been 
claimed  by  the  objectors,  in  different  capacities,  and 
also  by  the  respondent,  in  his  capacity  of  creditor, 
both  of  the  truster  and  her  husband ;  or,  at  least,  of 
one  or  other  of  them,  a  direct  competition  has  arisen, 
and  the  present  process  was  the  proper  and  most  ex« 
podient  mode  of  extricating  the  whole  matter  in  dis* 
pute.-^III.  There  being  confessedly  a  sobiect  in  dis- 
pute, or  fund  in  medio,  of  some  amount,  that  is  suffi- 
cient to  snpport  the  competency  of  the  process.  This 
IS  not  the  time  or  proper  form  for  ascertuning  the 
amount  of  the  fund  in  medioy  or  discussing  the  re-» 
speotive  claims  of  the  parties.  These  fall  to  be 
ascertained,  either  under  the  condescendence  of  the 
fund  in  medio,  or  upon  the  claim  which  may  be  lodged 
in  the  process. — I V.  The  trust-deed  founded  on  by 
the  objectors  is  not  valid,  so  as  to  exclude  either  the 
creditors  of  the  grantor,  or  of  her  husband,  to  any 
effect.  That  deed  did  not  bar  the  operation  of  the 
leg<il  assignation  consequent  on  the  marriage,  or  ex- 
clude tlie  husband's  jus  mariti.  The  grantor  could 
not,  by  the  mere  device  of  a  latent  trust-deed,  not 
specially  consented  to  by  the  husband,  exclude  his 
legal  right ;  and  as  the  husband  might  on  that  ground 
have  reduced  the  deed,  it  must  in  this  question  be 
held  as  set  aside.  Still  less  could  the  grantor,  by  he^ 
own  act,  place  her  own  funds  beyond  the  reach  of  her 
own  creditors.  Besides,  the  deed  is  ineffectual  against 
creditors,  in  respect  it  is  substantially  a  trust  for  be- 
hoof of  the  grantor,  and  contains  a  power  of  revocation 
which  the  grantor  is  held  to  have  exercised  by  con- 
tcacting  debt ;  at  least  she  was  and  is  bound  to  exer- 
cise that  power  for  behoof  of  her  creditors ;  and  must 
in  the  present  question,  be  assumed  to  have  done  so 
to  the  extent  of  the  respondent's  claim,  and  the  trus- 
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tees  must  also  be  held  an  consenting;  the  aet  being 
rational,  and  indeed  unavoidable.  At  all  events,  the 
income  or  revenue  of  the  trust-funds,  past  or  future, 
must  in  any  view  be  liable  for  the  respondent's  debt, 
that  being  in  rem  versum  of  the  Marchioness,  and  in 
reality  contracted  for  her  maintenance  and  support. 

Lord  Medwyn,  on  I3th  December  1832,  pronounced 
this  interlocutor : — 

**  Finds,  from  the  conception  of  the  trust-deed  executed  prior 
to  the  marriage  of  Miss  Lockbart  with  the  Marquis  de  Rinrio 
Sforza,  That  the  fee  of  the  property  which  belonged  to  Miss 
JLockhart  is  absolutely  vested  in  the  trustees  for  behoof  of  her 
children :  Finds,  That  the  interest,  or  yearly  proceeds  thereof,  are 
to  be  paid  to  the  Marchioness  on  her  receipt  alone,  at  such  times, 
and  in  such  portions,  as  the  trustees  may  think  best  for  her  in- 
tere.st ;  but  expressly  excluding  her  huHbund*H  jui  mariii  or  his 
creditors,  and  declaring,  that  it  shall  not  be  arrestable  on  any 
account  whatever,  or  assignable  by  her  to  any  person,  but  to  be 
secured  for  her  own  personal  maintenance  and  support  allenarly*. 
Finds,  farther,  that  it  is  declared  that  this  trust  shall  not  be  re- 
vocable by  the  IMarchioness,  except  such  revocation  or  alter- 
ation be  aproved  of  by  the  trustees,  by  a  regular  writing  under 
their  hands  :  Finds  it  is  farther  declared,  that  the  Marchioness's 
interest  in  these  subjects  is  meant  to  be  restricted  to  a  liferent 
allenarly :  Finds,  under  these  circomatances,  that  this  process, 
raised  in  name  of  the  trustees  by  the  claimaDt,  is  an  incompetent 
process,  in  respect  that  the  claim  is  founded  on  a  decree  in 
absence,  taken  against  the  Marquis  and  Marchioness,  proceeding 
on  a  bill  signed  by  both,  as  this  can  be  viewed  only  as  a  debt  of 
the  Marquis's,  for  which  this  fund  cannot  be  arrested,  and  still 
less  the  fee  of  it  affected  by  any  process  whatsoever :  Therefore, 
sustains  the  objections  to  said  process,  and  dismisses  the  same ; 
but  finds  no  expenses  due  hitherto  incurred,  and  decerns.*' 

The  defender  reclaimed.     At  advising, 

Lord  GienUe  said,  that  the  effect  of  the  trust-deed  could  not 
be  obviated,  except  by  setting  aside  the  deed.  This  would  re- 
quire a  separate  action.  If  it  could  be  shown  that  the  trust- 
deed  had  been  executed  after  proclamation  of  bannt,  something 
might,  perhaps,  have  been  said.  Here  the  first  thing  to  be  done, 
was  to  show  that  the  debt  was  due  by  the  wife.  There  was 
nothing  to  instruct  that  before  the  Court.  It  was  contracted 
UanU  matrimonio,  and  consequently,  is  a  debt  of  the  husband, 
and  her  alimentary  funds  cannot  be  attached  for  it  The  lady 
seems,  from  the  letter  in  process,  very  willing  that  the  defender 
should  be  paid. 

Lard  CWn^/<lie.— The  Lord  Ordinarv  has  found  the  process 
incompetent  He  differed  from  his  Lordship,  and  thought  it 
was  competent,  and  to  that  extent  he  would  alter  his  interlocutor, 
but  would  adhere  in  every  other  respect  It  was  quite  clear  that 
every  debt  contracted  after  marriage,  even  for  the  maintenance 
of  the  family,  was  the  debt  of  the  husband.  When  domiciled  in 
France,  could  the  lady  bind  herself  by  a  bill,  when  she  had  a 
husband  ?  If  she  could  validly  do  so  by  the  law  of  France,  the 
obligation  could  be  enforced  in  this  countnr. 

Lord  Meadowbank, — It  was  not  stated  what  the  law  of  France 
was,  or  that  the  Marquis  and  Marchioness  were  domiciled  in 
France.  By  '*  incompetent,"  in  the  Lord  Ordinary's  interlocutor, 
he  understood  his  Lordship  to  say,  the  claim  made  was  incom- 
petent 

Lord  Jusiice-Cterk. — The  trustees  must  be  preferred  to  the 
claimant 

The  Court  adhered,  but  altered  at  to  expenses. 

Defender's  Authorities — Webster  r.  Shaw,  7tb  July  1828. 
Walker  v.  Hume  or  Elder,  4th  December  1827 ;  S.  and  D. 

Second  Division.— Lord  Ordinary,  Medwyn. — Aei.  Skene  and 
Wood — Jin,  Dean  of  Faculty  (Hope,)  and  G.  O.  Bell.— 
Davidson  &  Syme,  W.S.,  and  Tod  &  Romanes,  W.S.|  Agents. 
—Mr  Thomson,  Clerk.— L«/^  JT.  M,] 
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11th  May  1833. 

No.  322. — William  Drummond,  Cashier  of  the  Fife 
Banking  Company ^  Claimant^  v.  James  Skeltok, 

.  W.S.,  Common  Agent  in  MuUiplepoiuding^  Mel- 
drum's  Trustees  v.  His  Creditors,  Respondent, 

Trust-deed— Mora —  A  party  having  executed  a  irutt-deed  for  pay- 
ment ofcre^Uortf  but  not  being  baftkrvpt ;  and  a  claimant  hanttg 
subsequently  obleuned  decree  in  absence  agaiwU  the  truster^  autt 
duly  lodged  his  claim  with  the  trustees  ;  and  no  obfcetious kanng 
been  stated  until  after  tlte  truster*s  death — Held^  that  the  decree 
was  a  valid  proceeding,  and  that  it  was  n/il  now  eompetna  to 
bring  Ja^SPord  objection*  against  i/,  which  might  have  been  stated 
during  the  life  of  tlte  truster. 

■  Robert  Meldram  of  Bonnytown,  was  a  writer  in 
6t  Andrews,  and  agent  there  for  the  Bank  of  Scot- 
land. In  1803,  Meldrum  was  employed  to  wind  op 
the  affairs  of  David  Duncan,  tenAnt  in  Kilrenny,  and 
inserted  advertisements  in  the  newspapers,  calling  on 
Duncan's  creditovs  to  lodge  their  claims  with  him. 
The  Fife  Bank  held  a  bill,  drawn  on  Duncan  by  .lames 
Mercer,  mercluint  in  Anstr other,  and  it  was  alleged 
by  the  claimant,  that  Mr  George  Aitken,  the  cashier 
of  the  Fife  Bank,  transmitted  this  bill  to  Meldrum,  in 
order  that  it  might  be  ranked  on  Duncan'tt  estate.  A 
variety  of  evidence  was  produced  in  support  of  this, 
and  generally,  of  the  justice  of  the  claim ;  but  as  th« 
law  was  decided  on  other  grounds,  it  is  unnecessary 
to  notice  it.  In  1818,  an  opportunity  occurred  of  ob- 
taining payment  from  Mercer,  the  drawer,  who  gave 
security  for  payment  of  the  debt,  upon  delivery  of  the 
original  bill.  The  Bank  then  applied  to  Mr  Meldrum 
to  return  the  bill ;  and  after  much  correspondcncp, 
they  brought  an  action  against  him,  in  which  they  ob- 
tained decree  in  absence,  on  17th  June  1819,  for  pay- 
ment of  the  debt,  interest  and  expenses.  In  1812, 
Meldrum  executed  a  trust-deed,  which  bore  to  be  for 
payment  of  his  creditors,  but  reserving  a  considerable 
annuity  to  himself.  He  was  not  bankrupt,  and  the 
trust  was  executed  for  the  purpose  of  recovering 
payment  of  a  large  debt  due  oy  him  to  the  Bank  of 
Scotland. 

On  15th  September  1821,  a  claim  was  lodged  with 
Meldrum's  trustees,  by  the  Fife  Bank,  founded  on 
their  decree  in  absenee.  In  1824  Mr  Meldrum  died, 
and  his  trustees  raised  an  action  of  multiplepoinding 
against  his  representatives  and  creditors.  I'he  com- 
mon agent  objected  to  the  claim  of  the  Bank,  plead- 
ing— I.  The  aecree  is  inept,  not  having  been  directed 
against  the  trustees. — II.  It  is  a  mere  decree  in  ab- 
sence, and  there  is  no  sufficient  evidence  to  show  that 
the  bill  was  originally  transmitted  to  Meldrum,  or 
that,  if  he  had  returned  it  to  Aitken  in  1818,  payment 
would  have  been  got.  Answered — I.  Mr  Meldrum 
not  having  been  Imnkrapt,  the  decree  is  sufficient, 
though  directed  against  nim  alone.— II.  No  attempt 
was  made  to  chauenge  the  decree  during  Mr  Mel- 
drum's life,  though  he  survived  several  years  after 
a  claim  on  it  was  lodged.<->III.  Supposing  it  now 
competent  to  open  up  the  decree,  there  is  aoffident 
evidence  to  instruct  the  justice  of  the  claim. 

Lord  Fullerton,  in  giving  judgment,  said,  that  it  was  unneces- 
sary to  enter  into  the  evidence  iMught  in  support  of  the  daim. 
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as  it  origiiialljr  stood,  n  be  iroiiid  dispose  of  the  ease  upon  other 
grounds.  At  the  same  time,  be  thought  it  would  be  a  difficult 
matter  for  the  common  agent  to  get  over  the  evidence  which 
the  respondent  had  brought  forward.  But  he  had  ho  doubt  that 
the  decree  in  1819  was  a  valid  decree  of  constitution.  Although 
Mr  Meldnim  had  executed  a  trust- deed,  he  was  uot  bankrupt. 
The  trust-deed  provided  a  large  annuity  for  his  support,  and  it 
wan  considered  at  all  hands  that  he  would  have  a  large  reversion, 
and  it  did  not  appear  that  the  state  of  bis  credit  was  materially 
altered  by  the  execution  of  the  trust.  The  decree  was  lodged 
with  the  trustees  in  1821,  and  he  survived  several  years  after. 
Ic  was  the  duty  of  the  trustees,  if  they  eonceived  that  ther« 
were  any  well  fotmded  objections  to  it  to  have  had  these  inves- 
tifrated  during  Mr  Meldrum*s  life.  He  must  have  known  the 
whole  circumstances,  and  the  debt  could  then  have  been  proved 
by  bis  oath. 

The  folio wingf  interlocator  (in  which  the  common 
ag^ent  acquiesced)  was  then  pronounced :— > 

**  The  Lord  Ordinary  having  heard  parties*  proeuiators  upon 
the  chitm  for  the  Fife  Banking  Company,  and  answers  thereto 
for  the  common  agent.  In  respect  of  the  decreet  obtained  by 
the  Fife  Banking  Company  against  Mr  Meldnim,  in  the  year 
1819,  and  that  during  die  lifetime  of  Mr  Meldnim,  who  sur- 
vived that  decreet  several  years,  no  attempt  to  challenge  it  was 
made,  either  by  Mr  Meldnim  or  bis  trustees.  Sustains  the  claim 
of  the  cashier  of  the  said  Fife  Banking  Company  in  this  multi- 
plepoinding ;  ranks  and  prefers  him  upon  the  fund  in  medio  for 
the  amount  thereof  accordingly,  and  decerns :  Further,  finds  the 
said  claimant  entitled  to  expenses,  allows  an  account^**  &c. 

Lord  Ordinary,  FuIIerton. — For  the  Fife  Bank,  H.  J.  Ro- 
bertson— For  the  Common  Agent,  Tait — John  Shand,  W.S., 
and  James  Skelton,  W.S.,  Agents. — Mr  Bruce,  Clerk.-— 
[ir.  H.J).] 
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No.  323. — Mrs  Janet  Taylok  or  Bryson  k  Hus* 
BAND,  Pursuers^  v.  Thomas  Chalmers  (William 
Crawford's  Trustee),  Defender* 

Trust —Proof— Statute  ]6$)6,  c.  25,— -Process— /.  Opinions  ex^ 
pTfSMed,  that  an  improbalive  writing  it  tufflcieni  to  f*rove  a  trust 
under  the  Act  1696,  c.  25. — //.  An  action  having  betm  brought 
bjf  an  heir,  to  declare  an  absolute  disposition^  granted  by  his  an^ 
ccUor,  tQ  have  been  a  truU ;  and  the  defender  having  jileadedt 
that  the  action  irai  barred  by  the  aneestor*s  oath  in  a  proceu  of 
cessio  bonorum,  and  by  the  plea  of  pactum  illicitura,  as  the 
transaction  waM  said  to  have  beifn  intended  to  defraud  the  anees* 
tor*s  creditors — Process  sisted,  and  intimation  ordered  to  the 
creditors. 

The  pursuer,  Mrs  Bryson,  brought  an  action,  as 
one  of  two  beirs-portiuners  served  and  retoured  cum 
beneficio  inventarii  to  her  late  father,  John  Taylor, 
against  the  original  defender,  William  Crawford,  set- 
ting forth— That  Taylor  was  heritable  proprietor  of 
a  subject  in  Lochee,  which,  in  1817,  he  had  conveyed 
to  Crawford  by  a  disposition  ex  facie  absolute,  but 
which  wan  in  reality  intended  as  a  trust  in  Crawford's 
person  for  Taylor's  behoof,  upon  which  disposition 
Crawford  was  infeft,  but  tlie  title-deed;i  had  not  been 
delivered,  and  Taylor  had  remained  in  po^^session  of 
the  subjects  till  his  death  in  1827:  That  about  the 
time  of  granting  the  disposition,  a  back-letter  or  obli- 
gation, dated  Ist  February  1817,  had  been  granted  by 
Crawford  to  him,  of  the  following  tenor : 
Vol.  V. 


*'  d(</y,  I  further  eg^e  that  I  purchased  yoiur  whole  property 
of  both  houses  and  lands  of  Old  Milehouse,  Locbee,  in  the 
month  of  January  1617,  at  £^i50  Sterling;  but  as  I  paid  no 
money  of  my  own  for  said  property.  I  hereby  agree  that  you  and 
your  heirs  is  to  have  the  right  to  dispose,  to  use  said  property  in 
any  manner  you  or  they  sh^l  please ;  and  you  or  your  heirs  is  to 
have  the  rights  which  you  have  given  me  of  your  property  a^keep« 
ing,  and  to  destroy  them  when  you  or  your  heirs  sees  it  proper, 
as  they  are  declared  to  be  null  and  void ;  only  if  needtfessity  re«> 
quire  I  am  to  get  those  rights  onlv  to  shew  whatever  you  or 
your  heirs  shall  direct  me  to  do,  and  then  return  said  rights  to 
you  or  your  heirs,  at  your  or  their  request.  This  paper  to  be 
stamped  at  any  time  3rou  or  your  heirs  shall  require  it,  at  your 
or  your  heir's  expense.    I  agree  to  the  above. 

(Signed)  Wjluam  CaAwroao.*' 

That  since  Taylor's  death,  Crawford  bad  given  him- 
self out  as  unlimited  proprietor  of  the  subjects,  and 
was  about,  as  the  pursuers  had  been  informed,  to  sell 
the  same, — and  therefore  concluding  for  decree  of  de^ 
clarator  of  trust  and  denudation  of  one-half  of  th^ 
subjects  in  favour  of  the  pursuers.  In  defence  against 
this  action,  the  original  defender  pleaded — I.  That 
the  trust  could  only  be  proved  by  his  writ  or  oath ; 
and  that  the  writing  founded  on  not  being  holography 
and  being  unstamped  and  improb^tive,  was  not  ad* 
missible  as  written  evidence  of  the  trust. — II.  That  iii 
a  process  of  c^ff  JO  ^onoritm  at  Taylor's  instance,  the 
subjects  in  question  were  inserted  in  the  state  of  "f  ay-* 
lor's  affairs,  as  having  been  sold  to  Crawford  for  a 
price  paid ;  and  that  as  Taylor  took  the  usual  oath  ill 
that  process,  the  same  must  be  held  as  conclusive 
evidence  of  the  truth  of  the  statements  therein  con- 
tained.— III.  That  the  pursuers'  statements  on  the 
record  went  to  show,  that  the  intention  of  the  trans  t 
action  between  Taylor  and  Crawford  was  to  defraud 
1  aylor's  creditors,  and  therefore  the  action  at  the  pur- 
suers' instance  was  barred  by  the  plea  of  pactum  ulici^ 
turn  ;  and  that  in  turpi  causa  potior  est  conditio  possi^ 
dentis. 

The  pursuers  pleaded — I.  That  the  back-letter  above 
quoted  is  sufficient  to  prove  a  trust  even  under  the 
Act  1606,  chap.  25.— i  I.  That  the  trust  is  farther 
proved  by  other  writing^,  and  by  the  real  evidence 
afforded  by  facts  and  circumstances,  from  founding  od 
which  the  pursuers  are  not  excluded  by  the  Statute* 
— III.  That  even  if  it  were  otherwise,  the  pursuers 
aVe  virtually  in  the  situation  of  trustees  for  Taylor's 
creditors^  to  whom  the  limitation  of  the  Stutute  as  to 
the  mode  of  proof  does  not  apply. — IV.  That  Tay- 
lor's oath  in  the  cessio  not  being  an  oath  of  reference, 
nor  emitted  in  a  process  in  which  the  defender  had 
appeared  and  joined  issue  on  the  subject-matter  now 
in  disphte,  cotild  not  be  founded  on  by  the  defender 
as  conclusive  evidence  in  his  favour. — V.  That  there 
was  no  room  for  the  plea  of  pactum  iilicitum,  as  no- 
thing illegal  appeared  on  the  face  of  the  agreement, 
or  in  the  pursuers'  statements  on  the  record ;  at  all 
events,  the  pursuers  were  uot  seeking  benefit  by  their 
ancestor's  fraud,  but  merely  to  do  justice  to  his  cre- 
ditors. 

After  the  record  had  been  closed  Crawford  died* 
and  Chalmers  was  sisted  as  his  trustee.  Cases  were 
ordered  and  lodged ;  and  thereafter  the  Lord  Ordi* 
nary  (FuUerton)  pronounced  the  following  interlocu* 
tor  and  note : 

No.  XXVI. 
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"  The  Lor4  Ordinary  (7th  February  1833,)  having  ijon- 
sidered  the  cases  for  the  parties,  together  with  the  whole  process 
— Finds  that  this  action  is  a  declarator  of  trust,  brought  by  an 
heir-portioner  of  the  alleged  truster,  John  Taylor,  against  the 
defender,  William  Crawford,  who  was  infeft  in  the  heritable  pro- 
perty in  dispute,  in  virtue  of  an  absolute  disposition  from  the 
aaid  John  Taylor,  dated  in  January  1817  :  Finds  that  this  case 
falls  under  the  provision  of  the  Act  1696,  cap.  25 :  Finds  that 
the  writ  libelled  on  in  support  of  this  action,  bearing  to  be  dat- 
ed the  1st  day  of  February  1617,  is  unstamped  and  improbative; 
Finds  that  in  March  1817  the  late  John  Taylor  obtained  a  eet$io 
bonorum  against  his  creditors,  on  tbe  statement,  inter  alia,  in 
his  condescendence,  and  afterwards  confirmed  by  his  oath,  that 
the  property  in  dispute  bad  been  sold  to  Crawford,  in  terms  of 
the  foresaid  disposition  :  Finds  that  any  alleged  homologation  of 
the  improbative  deed,  by  facts  and  cireumstaiu^es,  is  excluded  by 
Taylor'i  statement  in  the  cesrio,  confirmed  by  oath,  and  abso- 
lutely contradictory  to  the  contents  of  the  improbative  deed : 
Therefore  finds,  that  the  present  action  ia  not  supported  by  the 
evidence  required  by  the  Statute ;  assoilzies  the  defender  from 
the  conclusions  of  said  action,  and  decerns ;  finds  the  defender 
entitled  to  expenses,  and  allows  an  account  thereof  to  be  given 
in,  and  to  be  taxed  by  the  auditor. — Note. — The  transaction  be- 
tween Crawford  and  Taylor  is  attended  with  several  very  sus- 
picious circumstances ;  and  the  Lord  Ordinary  gives  no  opinion 
on  the  possible  result  of  an  investigation  at  the  instance  of  par- 
ties entitled  to  a  more  extensive  mode  of  proof.  But  the  pre- 
sent is  a  ease  strictly  regulated  by  the  Act  1696;  and  the  writ 
founded  on  in  support  of  it  is  the  letter  of  the  1st  of  February 
1817.  Tbe  authenticity  of  the  signature  is  denied  by  the  defen- 
der; and  upon  this  point,  it  would  have  been  necessary,  if  the 
case  depended  on  it,  to  send  the  matter  to  a  jury.  The  absence 
of  stamp  might  also  have  been  remedied.  But  the  deed  is  con- 
fessedly improbative ;  and  though  perhaps  it  might,  even  in  a 
question  of  this  kind,  becompetent  to  support  the  deed  by  homolo- 
gation, it  has  appeared  to  the  Lord  Ordinary  to  be  impossible  here 
to  admit  inferences  from  facts  and  circumstances  as  confirmatory 
of  the  improbative  deed,  when  the  disposition,  as  an  absolute  dis- 
position, is  confirmed,  and  tbe  improbative  missive  directly  con- 
tradicted by  the  judicial  statement  of  tbe  granter,  confirmed  by 
bis  oath  in  the  ces%io.  This  must  hnve  been  conclusive  against 
any  offer  of  proof  of  homologation  of  tbe  missive  by  him,  and  it 
must  be  equally  conclusive  against  his  representatives." 

The  pursuers  reclaimed : 

• 

Lord  Balgratf, — The  question  here  is  between  the  heir  of  the 
truster,  and  the  representative  of  the  alleged  trustee.  But  there 
are  third  parties  materially  interested,  who  are  not  here — I  mean 
the  creditors  of  Taylor  under  the  cesno  bonorvm.  There  may 
be  a  difficulty  as  to  personal  exceptions  pleadable  agqinst  tbe 
heirs  of  tbe  trustee,  but  these  will  not  apply  to  tbe  creditors. 
As  to  the  writing  founded  on,  it  has  no  doubt  been  laid  down, 
ever  since  the  case  of  Duggan  and  Wight,  that  a  trust  can  only 
be  proved  by  the  writ  or  outh  of  the  trustee ;  but  I  have  always 
held  that  any  sort  of  writing  is  sufficient,  and  that  it  is  not  ne- 
cessary that  the  writing  should  be  probative.  A  missive  offer 
on  the  ont  hand,  and  an  acceptance  on  the  other,  though  not 
probative,  would  be  sufficient.  This  is  a  case  of  extraordi- 
narily suspicious  circumstances  altogether. 

Lord  Giiiies, — I  am  entirely  of  the  same  opinion.  I  cannot 
conceive  any  circuoostances  more  suspicious  than  those  of  the 
present  case.  I  do  not  think  the  truster  meant  to  cheat  the 
trustee,  or  the  trustee  to  cheat  the  truster,  but  I  think  it  very 
clear  that  both  meant  to  cheat  the  creditors.  As  to  the  proof 
of  trust,  my  understanding  has  always  beeti  the  same  with  that 
of  Lord  Balgray,  that  a  probative  writing  is  not  necessary. 
Entries  in  a  man's  books,  or  a  note  written  by  him,  presenting 
his  compliments  to  an  individual,  and  mentioning  that  a  certain 
property  has  been  conveyed  to  him  in  trust,  would  be  quite  suf- 
ficient. 

Lord  Craisie* — I  am  entirely  of  the  same  opinion.  Besides, 
the  question  of  accounting  here  stands  apart  from  tbe  Act 
169G. 

Lord  President  ugreed.  A  probative  writing  is  not  at  all 
necessary. 


The  Conrt  sisted  process  fur  fourteen  days,  and  or- 
dered intimation  of  the  action  to  be  made  to  the  cre- 
ditors of  John  Taylor  under  the  process  of  cesm 
bonorum. 

First  Division. — Lord  Ordinanr,  Fullerton. — ^ct,  Skene  and 
Deas;  Brown  &  Miller,  W.S.,  Agents. — Aii»  Rutherford  and 
Baxter;  Charles  F.  IHividson,  W.S.,  Agent.— Sir  R.  Dundas, 
Clerk.— [G./>.] 

S\H  Mu^  1833. 

No.  324* — ^WiLLiAM  El'^der,  &c.,  Pursuers^  v.  Wil- 
liam Mather,  &c.,  Defenders. 

Accounts — Preacription-^Process — Reference  to  Oath — Anac^ 
lion  haoing  been  brought  for  ptiyment  of  butinen-accouMts  dur- 
ing  a  long  period — and  the  defender  pleading  that  the  accounts 
were  not  continuotu,  and  thai,  even  if  they  teere  so,  prescription 
applied  to  them  all — the  interlocutor  of  the  Lord  Ordinary  con- 
taining varioutfindingi,  both  a»  to  preseriptiont  and  alto  on  the 
merits  of  the  various  accounts  and  itemt;  and  the  purtuer  kt»- 
ing  reclaimed,  merely  praying  the  Court  to  repel  the  plea  of  pre- 
scription, and  to  decern  in  terms  of  the  libel—'  The  Covrt,  in  re- 
sped  that  the  accounts  were  continuous,  and  all  equoOy  open  to 
the  objection  of  prescription,  refused  the  note,  reserving  to  the 
fmrsuer  to  refer  all  the  sjtecial  points  decided  ^  the  interlocutor 
to  the  oath  of  party. 

The  pursuers,  executors  of  John  Granger,  W.S., 
brought  an  action  in  1831,  against  the  defender, 
trustees  of  Robert  Lamb  of  Templehall,  fur  pay- 
ment of  various  business-accounts,  under  rarious 
classes  of  business,  alleged  to  have  been  incurred  by 
Lamb  to  Granger  during  a  long  series  of  years,  be- 
tween 1809  and  1827,  the  period  of  Lamp's  death. 
Granger  himself  dying  3d  December  1828.  The  de- 
fender pleaded,  inler  alia.  That  the  accounls  were  not 
continuous,  and  that  the  whole  accounts  were  pre- 
scribed. And  both  parties  had  various  pleas  on  the 
merits,  regarding  certain  branches  and  items  of  the 
accounts. 

*<  Tbe  Lord  Ordinary  (19th  May  1B32,)  having  considered 
the  closed  record,  and  heard  counsel  thereon — Before  answer, 
remits  the  account  libelled  on  to  the  auditor  of  i  curt,  to  ex- 
amine  the  same,  and  to  report  how  fur  the  said  account  is  a  con> 
tinuous  one,  supported  by  the  books  kept  by  Air  Gmngcr  at  the 
time  the  account  is  said  to  have  been  incurred,  or  by  other 
documents, — the  report  to  be  lodged  within  fourteen  da)'8  from 
this  date  ;  and  quoad  ultra^  grants  warrant  for  letters  of  incident 
diligence  at  the  instance  of  both  or  either  party  against  havers, 
for  recovery  of  all  the  vouchers  and  documents  referred  to  in 
the  account  libelled  on,  relative  to  the  transactions  stated  in  tbe 
record  :  Grants  commission  to  Mr  Guthrie  Wright,  auditor  of 
Court,"  &c. 

Thereafter,  the  agents  for  the  parties  signed  tbe  fol- 
lowing minute,  25th  June  1832: — 

**  Ax.  the  meeting  which  took  place  to-day  before  Thomas 
Guthrie  Wright,  Esq.,  auditor  of  tbe  Court  of  Session,  fur  the 
purpose  of  carrying  into  effect  the  interlocutor  pronounced  of 
this  date  by  Lord  Fullerton,  Ordinary,  the  agent  for  the  pursuers 
produced  the  books  kept  by  the  late  Mr  John  Granger,  which 
consisted  of  a  journal  of  his  business  for  each  year,  engrossed  on 
sheets  of  paper,  stitched  together,  but  not  bound  into  books,  in 
which  regular  entries  were  made  dail^  of  the  business  done  by 
Mr  Granger.  He  also  produced  his  cash  ledger,  and  other 
documents,  by  which  he  was  prepared  to  obtemper  the  remit 
to  Mr  Wright,  at  the  same  time,  however,  admitting  that  Mr 
Granger  did  not  keep  books  in  the  form  in  which  books  are  now 
generally  kept  by  members  of  the  profession.  On  examining 
these  documents,  it  appeared  that  the  charges  in  the  account 
ni)elled  were  continuous  from  the  year  1809  down  till  1824 ;  and 
the  agents  for  the  piirties  arc  now  satiiified  that  the  said  account, 
down  till  that  period,  has  been  made  out  from  the  documents  is 
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<luestion.  Mr  Hannay  fuitber  admitted  tbftt,  sobaequent  to  1824, 
if  r  Granger  did  not  in  any  way  journalise  the  business  done  by 
htm  :  but  stated,  tbat  tbere  were  found  in  bis  repositories  jottings 
on  tbe  backs  of  letters,  memorials,  scrolls  of  letters,  and  other 
mensoranda,  from  wbicb,  and  from  the  different  processes,  be 
was  enabled  to  make  up  the  account  from  1824  till  its  termina- 
tion. The  agents  for  the  defenders  readily  admit  the  existence 
of  sucb  documents,  under  this  provuo,  that  the  defenders  shall 
be  entitled  to  maintain  every  competent  objection  as  to  their 
svfficieocy  for  establishing  the  debt  against  Mr  Lamb*s  estate." 

And  to  thig  miiinte  the  auditor,  on  the  same  day, 

referred  as  substantially  his  report. 

"  The  Lord  Ordinary  (25th  January  1833,)  having  resumed 
consideration  of  the  debate,  and  advised  the  process — Finds  the 
employment  under  which  the  account,  No.  1,  was  incurred,  in- 
structed ;  but  prescription  is  pleaded,  the  last  article^  being  on 
6lh  June  1817 :  Finds  it  admitted  that  the  second  account  has 
been  paid :   Finds,  as  to  tbe  third  account,  tbat  tbe  proceedings 
which  Mr  Granger  was  instructed  by  Duncan  and  M*  Galium 
to  commenee  in  1818.  in  Mr  Lamb's  name,  for  adjudging  the 
lands  of  Mawflat,  were  for  behoof  of  himself  and  the  other  creditors 
uf  Thomas  Alston,  and  that  Mr  Granger  was  aware  of  this,  and 
that,  by  a  letter,  of  date  24th  December  1818,  he  was  informed 
that  Mr  Greg  had  made  an  arrangement  which  rendered  the  pro- 
ceeding with  tbe  adjudication  unnecessary ;  and  as  it  does  not 
appear  what  new  instructions  on  behalf  of  Mr  Lamb  Mr  Gran~ 
per  received  before  renewing  proceedings  in  May  1819,  or  that 
Mr  Lamb  agreed  to  complete  and  convey  this  adjudication  to 
Mr  Greg ;  and  on  the  contrary,  as  it  appears  that  Mr  Granger 
was  also  employed  to  adjudge  on  behalf  of  Mr  Greg,  finds  no 
claim  due  for  any  charge  subsequent  to  24th  December  1818. 
With  re^rd  to  the  fourth  account,  finds  no  evidence  that,  as  is 
alleged,  jVIr  Lamb  was  Mr  Granger's  employer,  more  especially 
a«  his  interest  in  the  matter  had  ceased,  and  been  transferred  to 
Mr  Gref^  prior  to  tbe  proceedings  at  tbe  instance  of  the  suspen- 
der :   Finds  as  to  the  fifth  and  sixth  accounts,  beginning  July 
IB'22  and  ending  February  18^4,  that  no  claim  can  be  sustained 
against  the  defenders,  unless  it  could  be  shown  that  tbe  adjudi. 
cation  at  Mr  Lamb's  instance  had  been  followed  out  at  his  de- 
sire, and  under  an  obligation  to  complete  it  at  his  own  expense 
and  risk  in  favour  of  the  purchaser,  Mr  Greg;  Finds  the  seventh 
account,  commencing  in  April  1825,  and  ending  in  June  1826, 
admitted,  but  payment  is  alleged  and  prescription  pleaded :  Finds 
that  the  expenses  incurred  in  February  1827,  forming  the  eighth 
account^  cannot  be  sustained,  as  no  circumstances  are  stated 
warranting  a  charge  for  a  defence  appointed  to  be  withdrawn  : 
Finds  the  account.  No.  9,  incurred  in  February  1818,  admitted, 
but  prescription  pleaded:  Finds,  as  no  charge  admitted  to  be  due 
from  24th  December  1818  till  July  1822,  that  the  whole  cannot 
be  viewed  as  a  continuous  account ;  and  therefore  the  accounts 
No.  1  and  No.  3,  in  so  far  as  due  by  Mr  Lamb,  and  No.  9, 
are  prescribed,  and  crtn  only  be  proved,  separately  and  indi- 
vidually, by  the  oath  of  the  defenders  :     Finds  it  admitted  that 
Mr  Granger  kept  no  books  in  which  bis  accounts  of  business 
were  journalised  subsefjuent  to  the  year  1824;  and  therefore, 
that  it  will  be  necessary  for  the  pursuers  to  instruct  the  ac- 
counts they  claim  subsequent  to  that  date;  and,  if  they  shall 
be  so  sustained,  finds,  as  prescription  is  pleaded  on  the  account 
No.  7,  the  last  article  being  more  than  three  years  prior  to  the 
raising  of  the  summons,  that  it  is  still  resting,  owing  and  can 
only  be  established  bv  the  oath  of  the  defenders:  Appoints  the 
cause  to  be  called,  in  Order  that  it  may  be  farther  proceeded 
unth.- 

The  porsuers  reclaimed,  praying  the  Court  simply 
to  repel  the  plea  of  prescription,  and  decern  in  terms 
of  the  libel.  At  advising,  the  pursuers  referred  to  a  , 
decision  in  the  previons  week,  oy  the  First  Division, 
in  the  ease  of  Granger*s  Executors  v.  Mrs  Hamilton, 
(see  Jurist,  Vol.  V.  p.  357,)  and  pleaded,  that  the  ac- 
count was  continuous,  and  that  although  prescription 
might  be  strictly  held  to  apply,  still  the  special  find* 
ings  of  the  Lord  Ordinary's  interlocutor,  which  wore 
adverse  on  the  merits,  ought  to  be  recalled  under  the 


redaimincf  note,  in  order  that,  should  tlia  plea  of  pre- 
scription oe  elided  by  proof  of  constitution  and  sub- 
sistence, habili  modoy  the  questions  which  tliese  findings 
regarded  might  be  kept  open. 

Lord  Gleidee  thought  that  it  was  quite  unnecessary  to  hnve 
noticed  the  special  objections.  The  first  plea  of  pr4!scription 
was  enough. 

The  Lord  JuUice-Clerk  observed,  that  even  granting  that  the 
acouimt  was  to  be  regarded  as  continuous,  prescription  applied  to 
the  whole.  The  prayer  of  the  note  was  merely  to  repel  the 
plea  of  prescription,  and  decern  in  terms  of  the  libel.  Now, 
the  Court  could  not  repel  that,  but  must  sustain  it.  And  this 
would  exhaust  the  prayer  of  the  note. 

Lord  Meadowbank  thought,  that  if  the  Court  should  find  that 
prescription  applied,  they  could  not  go  into  the  other  matters 
at  all.  A. 

Lord  Cringletie  observed,  that  many  of  these  other  findings 
were  altogether  iudepenJent  of  the  question  of  prescription. 

The  Court, 

"  In  respect  that  the  several  portions  of  the  accounts  form  only  , 
one  continuous  charge,  and  that  these  accounts  are  all  equally 
liable  to  the  objection  of  prescription.  Adhere  to  the  interlocu- 
tor complained  of,  and  refuse  the  desire  of  the  note,  reserving  to 
the  pursuers  to  refer  all  special  points  to  the  oath  of  party,  as 
accords :  Find  the  defenders  entitled  to  the  expenses  of  opposing 
this  note,  and  remit  to  his  Lordship  to  proceed  accordingly.** 

Second  Division. — Lord  Ordinary,  Medwyn. — Jet.  Whigham. 
— All,  Cuninghame. — John  Hannay,  W.S.,  and  Lockhart,  Hun. 
ter  &  Whitehead,  W.  S.,  Agents.— Mr  Thomson,  Clerk.-[r.  C.} 

Slst  May  1833. 

No.  325. — Hugh  Grant,  Pursuer^  v,  Alexander 

Taylor,  Defender, 

Process — Record— Accounts — Taxation — Auditor —  Remit — 
jIn  aclio/A  for  the  balance  of  a  business'accountf  ^c.f  havii^ 
b-'cn  brought — the  Lori  Ordinary  havitig,  without  closing  the  re-- 
Curd,  reiniited  the  cause  on  tfte  summons  and  defences  to  haoe  the 
accounts  taxed;  and  havin'^t  on  objections  and  answers,  and  a 
debate  upon  the  report  of  taxation,  approved  of  tfie  report,  and  ' 
di'ccrned  for  a  balance — The  Court  recalled  the  itUerlocutOTf 
and  remitted  to  the  Lord  Ordinarj/  tu  make  up  the  record  and 
proceed  with  the  cause,  reserving  all  (questions  of  expenses. 

This  was  an  action  brought  by  the  representative 
of  a  deceased  SherifP  and  Commissary  officer,  against 
a  district  procurator-fiscal  and  town  clerk,  for  the  ba* 
lance  of  his  father's  business-account,  and  certain  other 
items.  Taylor  gave  in  defences,  pleading,  inter  alia^ ' 
That  the  accounts  must  he  taxed :  That  in  the  cir- 
cumstances, there  was  a  presumption  of  full  payment : 
That  the  pursuer  must  instruct  the  employment, — and 
objecting  to  a  variety  of  items.  The  Lord  Ordinary* 
19ih  January  18^1,  remitted,  upon  the  summons  and 
defences,  without  a  closed  record,  to  the  Sheriff-clerk, 
to  tax  the  accounts.  The  parties  gave  in  objections  and 
answers  to  the  report.  On  these  a  debate  ensued.  And 
thereafter,  15th  February  lb33, 

«  Having  beard  the  counsel  for  the  parties,  approves  of  tbe  re- 
port by  the  Sheriff-clerk  of  Ross -shire:  Decerns  against  the  de- 
fender for  payment  to  the  pursuer  of  the  sum  of  ;£GC,  7.  8^. 
Sterling :  Finds  the  defender  liable  to  the  pursuer  in  the  ex- 
penses incurred  by  him  since  the  report  was  produced  :  Remits 
the  account  thereof,  when  lodged,  to  the  auditor  to  tax  and  re* 
port." 

The  defender  reclauned, — praying  the  Court 

"  to  recal  the  interlocutor  submitted  to  review,  in  respect  the' 
same  has  been  pronounci*d  without  any  record  being  made  up ; 
or  otherwise,  to  recal  the  same,  and  to  remit  to  the  Lord  Ordi- 
nary, to  remit  the  accounts  puisued  for  to  the  Sheriff-substitute 
of  Ross^bhire,  the  u&uul  auditor  in  that  Court,  to  tax  the  bamc, 
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and  report ;  and  thereafter  to  hear  the  defender  on  his  defeneet 
and  counter-claims,  or  remit  the  same  to  an  accountant ;  and  to 
find  the  defender  entitled  to  the  expense  of  this  application.** 

At  advising — the  pnrsiier  (respondent)  admitted 
the  difficulty  arising  froni  the  want  of  a  record,  and 
the  prematureness  of  the  decerniture  in  the  interlo- 
cutor.    The  Court 

**  Recal  the  interlocutor  sobmitted  to  review ;  remit  to  the  Lord 
Ordinary  to  make  up  the  recurd  in  this  case,  accordinpf  to  the 
rules  of  law,  and  thereafter  to  proceed  as  to  his  Lordship  may 
seem  just,  reservinfi^  all  questions  relative  to  expenses  of  process 
for  the  determination  of  his  Lordship." 

Second  Division. — Lord  Ordinary,  Medwyn. — jlct.  Wood. — 
Ah,  Skene. — Alexander  Griffor,  and  Home  &  Rose,  W.S., 
Agents Mr  Ferguson,  Clerk.— [7".  CJ] 

1st  June  1833. 

No.  326. — James  Cox,  Pursuer^  v.  Patrick,  Mao- 
da  lknr  &  Mary  Stead,  &  Others,  Defenders* 

Bankrupt —  Sequestration — Trustee — Company —  Share  — Ma- 
nufiicture.: — Machinery-~7V/e  jiroprielor  of  a  card  manufactory 
having  assumed  a  partner^  and  let  to  the  Companjf  on  Uate,  the 
houses,  lar»c  ;iearing  and  niiil-machinerjlf^  and  steam-engine i  and 
having  dted  bankrupt,  and  a  judicial Jactor  having  been  appoint- 
edf  and  his  extale  having  been  judicially  sold  to  hit  relatives  in  a 
ranking  and  sale ;  and  the  partner  having  continued  in  j*ossessiwi^ 
and  paid  the  rent  tilt  his  bavkruptctf  and  sequestration  ;  and  his 
trustee  having  claimed  the  machinery  and  ileam-engine^  as  belong' 
ing  to  the  tequestrati-d  estatCt  and  repetition  from  the  purchasers 
and  judicial  factor  of  the  part  of  the  rent  effi'vring  to  the  value 
vfsaiU  machinery — Held,  that  such  claims  were  untenable. 

The  deceased  David  Stead,  card-manufactnrer,  T.eith 
Walk,  executed,  in  1792,  a  trust-disposition  and  set- 
tlement, in  favour  of  certain  trustees,  of  his  whole 
heritable  and  moveable  property,  with  powers  of  sale, 
and  instructions,  after  payment  of  his  debts,  to  drvide 
the  residue,  share  and  share  alike,  anions  his  surviving 
children,  John,  Magdalene,  Mary,  David  and  Patrick 
Stead.  In  1807.  the  heritable  prop«?rty  was  sold  to 
the  eldest  son,  John  Stead,  for  £5500.  John  and 
David  received  payment  of  their  whole  patrimony, 
Aod  Patrick  a  part  of  bis ;  and  the  sliares  of  Magdalene 
and  Mary,  amonntinic,  with  interest,  to  £5214,  were 
made  a  preferable  burden  on  the  estate.  In  April 
1817,  Jonn  Stead  assumed  John  Paterson  as  a  part- 
ner, and  as  heritable  proprietor,  granted  to  the  com- 
pany of  Stead  and  Paterson,  at  the  yearly  rent  of 
£360,  a  lease  for  twenty-one  years,  of 

<*  all  and  whole,  the  mill-bouse,  amieeling- bouse,  timber-shed, 
eard-faetory,  buildings,  mill-machinery,  or  large  gearing,  and 
fiteam-engine  erected  thereon,  being  the  whole  mill,  buildings, 
or  mannfaetory,  as  lately  occupied  by  the  said  John  Stead,  and 
David  Stead  and  Son,  as  a  card-manufactorv,  built  on  part  of 
the  three  acres  of  the  lands  of  Pilrig,  originally  feued  out  by  Mr 
James  Balfour,  advocate,  to  David  Cairns  and  his  spouse,  and 
which  now  belong  to  the  said  Juhn  Stead.** 

John  died  insolvent  in  1819,  leaving  a  danghter, 
Grace,  in  minority,  who  refused  to  represent  her 
father.  Paterson,  from  November  1819,  continued 
in  possession  till  the  eve  of  his  bankruptcy,  at  the 
stipulated  rent  of  £360.  A  poinding  of  the  ground 
was  in  1820  raised  at  the  instance  Of  Magdalene  Stead 
(to  whom  Mary  had  assigned  her  share),  and  decree 
obtained  against  Grace  Stead,  and  also  against  John 
Paterson,  as  tenant  of  the  card-manufactory,  and  of  a 
dwelling-house  on  the  lands.  The  estate  was  there- 
after sequestrated,  and  Mr  €.  J.  F.  Orr,  W.S.,  appoint- 


ed judicial  factor.  Magdalene,  on  10th  July  1821,  ob- 
tained decree  of  adjudication  of  the  property,  for  pay- 
ment of  the  accumulated  sum  of  £780:;?.  A  ranking  ami 
sale  was  then  brought  by  her  of  the  said  estate,  which 
was  p.urchased  by  Mary,  for  her  own  and  her  sister 
Magdaleue*8  behoof,  and  decree  of  sale  ^'  of  the  card- 
manufactory  appurtenances  and  whole  pertinents  of 
the  same,'*  was  pronounced,  finding,  inter  alia,  that 

'*  the  entry  of  the  said  Mary  Stead  to  the  lands  and  others  is  at 
the  term  of  Whitsunday  1823,  and  that  she  has  right  to  the  rent», 
maills  and  duties  of  the  subjects  so  purchased  by  her,  from  and 
after  that  term,  and  in  all  time  coming.*' 

The  estates  of  Stead  and  Paterson  were  sequestra- 
ted on  the  18th  May  1831,  and  the  pursuer  was  con- 
firmed trustee  thereon.  In  August  thereafter,  he 
raised  the  present  summons  of  declarator,  count, 
reckoning,  and  for  payment,  against  the  defenders,  the 
Steads,  and  against  Mr  Orr,  who  had  been  judicial 
factor,  inter  alia^  concluding, 

<<  Prima,  That  the  machinery,  or  lai^e  gearing  stock  in  trade, 
and  utensils,  belonging  to  the  said  deceased  John  Stead,  were 
valued  and  placed  to  the  credit  of  his  account  with  the  Couipttiiy 
of  Stead  and  Paterson,  in  terms  of  their  contract  of  ropartneiy ; 
that  the  whole  value  thereof  was  thereafter  over-exbauHted  by 
payments  made  to,  and  drawings  by  the  said  John  Stead,  stattd 
to  his  debit  in  his  said  account,  leaving  a  balance  due  by  hiin 
to  the  extent  of  £\  150,  8.  6.,  and  that,  therefore,  the  Faid 
machinery,  or  large  gearing  and  utensils,  thus  became  the  abso- 
lute property  of  the  said  Company  at  the  period  of  the  said  John 
Stead's  death,  and  were  no  longer  comprehended  under  the  lore- 
said  lease  granted  by  the  said  John  Steud  to  ibe  (^mpany,  and 
no  rent  was  legally  exigible  therefor.     Sicundo,  Th:it  the  said 
Company  of  Stead  and  Paterson,  or  John  Paterson,  the  surviv- 
ing partner  thereof,  was  entitled,  at  the  period  of  the  di^M>iutioa 
of  the  copartnery,  to  place  the  value  of  the  steitui -engine  men- 
tioned in  the  lease,  and  then  in  their  possession,  to  account  of 
the  aforesaid  balance  of  ^1150,  8.  6,  due  to  the  Company  by 
the  said  John  Stead ;  and  that,  therefore,  no  rent  was  afterwiinU 
exigible  for  the  said  steam-engine,  from  the  Company  of  Stead 
and  i'aterson,  or  John  Paterson,  the  surviving  partner  thereof, 
by  the  said  John  Stead's  repref>entatives,  creditors,  or  assignee;". 
7*ertiOt  That  although  the  defenders  exacted  from  the  said  John 
Paterson,  or  Stead  and  Paterson,  the  full  amotuit  of  the  gro^s 
rental  of  £960,  provided  for  in  the  lease,  as  payable  for  the  use 
and  possession  of  the  buildings,  steam-engine,  and  machinery, 
the  said  John  Paterson,  or  Stead  and  Paterson,  were  legnl.y 
entitled  to  deduction  or  retention  from  the  said  rent,  of  a  bum 
corresponding  to  the  value  of  the  steam-engine  and  machinery, 
on  comparison  with  the  value  of  the  buildings,  which,  at  John 
Stead*9  death,  became  the  property  of  his  heirs  or  heritable  crt- Hi- 
tors ;  and  that  the  defenders  having  exacted,  drawn,  and  taken 
payment  of  the  full  rental,  such  was  illegal  and  unauthorised, 
in  the  circumstances  of  the  case.     And  it  being  bo  found  and 
declared,  our  said  Lords  ought  to  remit  to  qualified  pcr>ons,  in 
order  to  ascertain  the  respective  values  and  rentals  effeiring  to 
each  of  the  different  subjects  contained  in  the  said  lease,  and  to 
report  thereon ;  and  to  ascertain  what  proportion  of  the  foresaid 
gross  rental  of  j£360  Sterling,  contained  in  the  lease,  is  attach- 
able to  the  steam-engine  and  machinery,  or  large  gearing,  and 
what  proportion  is  attachable  to  the  buildings ;  and  the  reaperti%x 
rents  being  so  ascertained,  the  said  Patrick  Stead,  Charles  Jiuncs 
Fox.  Orr,  Mtry  St«ad,  and  Magdalene  Stead,  defenders,  ought 
and  should  be  decerned  and  ordainedr  by  decrte  foreaaid,  to  bold 
just  count  and  reckoning  with  the  pursuer,  as  trustee  fone^d. 
for  their  respeirdve  intromissions  and  overdrawinga  ot  rent  ander 
the  aforesaid  lease,  or  otherwise,  from  the  said  firm  of  Stead 
and  Paterson,  or  John  Paterson',  from  and  after  the  death  of 
the  said  John  Stead ;  and  to  make  payment  co  the  pursuer,  as 
trustee  foresaid,  of  the  sum  of  £20100  Sterling,  or  suck  other 
sum  or  sums,  less  or  more,  as  mav  appear,  dpon  the  accouming; 
to  be  the  just  and  trae  amount  of  the  rents  overdrawn  by  thv^in 
respectively ;  with  interest  upon  the  said  overdrawiogs,  frona  tke 
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tine  the  re<$pective  sums  were  so  (Irairn,  until  repaid.  And  fur- 
dier,  it  OHght  and  iibould  be  found  and  declared,  by  decree  fore- 
add,  that  the  iaid  steam-engpne  and  machtnerf,  or  large  gearingi 
ire  the  property  of  the  sequestrated  estate  of  Stead  and  Pater- 
ton,  and  John  Paterson,  and  belong  to  the  pursuer,  as  trustee 
foresaid ;  and  that  the  said  defenders  hare  no  right  to  interfere  with 
or  interrupt  the  pursuer  in  the  management  and  disposal  thereof.** 

The  pursuer  pleaded — I.  A  steam-engine  and  inin<- 
machinery,  beings  moveable  property,  cannot  be  sold 
or  acquired  under  a  ranking  and  sale. — II.  The  steam* 
engine  and  min-machinery  in  question  having  become 
the  property  of  Stead  and  Paterson,  or  subject  to  a 
right  of  lien  on  the  part  of  John  Paterson,  as  against 
John  Stead,  and  never  having  been  actually  or  lawfully 
embraced  in  any  rights  on  the  part  of  the  defenders — > 
these  defenders  are,  according  to  their  respective  in- 
terests, bound  to  give  np  all  claim  to  the  said  steam-en- 
gine and  min-raAcriinery,and  to  repeat  and  payback  the 
proportions  of  rent  severally  drawn  by  them,  effeiring 
to  the  valaeof  the  said  steam-engineand  mill-machinery. 

The  Misses  Stead  answered — I.  The  defenders^  aa 
purchasers  of  the  subjects  which  were  exposed  at  the 
judicial  sale,  with  their  appurtenances  and  pertinents, 
as  yielding  a  rental  of  £360  yearly,  are  proprietors  of 
the  steam-engine  and  mill-machinery,  or  great  gearing 
libelled,  not  merely  as  being  fundo  annexa^  but  as  hav<* 
ing  been  expressly  held  out  as  included  io  the  pro- 

1»ertysold. — If.  The  repeated  and  various  acknow- 
ed'^-ments  of  John  Paterson,  in  whose  right  the  pur- 
suer stands,  {bat  the  said  steam-engine  and  great 
gearing  belonged  to  the  defenders,  nnd  that  he  was 
liable  to  them  for  the  full  rent  stipulated  in  his  lease, 
bar  the  claim  now  made  by  the  pursuer,  and  his  chal- 
lenge of  the  defenders'  rights. — III.  At  all  events, 
neither  John  Paterson  nor  the  pursuer  has  any  right 
to  claim  the  said  steam-engine  and  great  gearing,  the 
same  never  liaving  been  'conveyed  to  them  by  John 
Stead ;  and  they  have  no  right  to  retain  or  claim  the 
same  for  any  debt  said  to  be  due  to  them  by  Stead 
and  Paterson,  or  by  John  Stead. — IV.  The  defenders 
never  received  more  than  the  rents  stipulated  in  the 
lease,  to  which  they  acquired  right  by  the  decree  of 
sale,  and  which  rents  having  been  voluntarily  paid  to 
them  by  Mr  Paterson,  and  received  by  them  in  igno- 
rance of  any  such  claim  as  that  now  advanced  by  the 
popsiier,  it  is  maintained,  that  even  if  their  right  to 
peeeive  the  said  rents,  or  any  part  of  them,  could  be 
shown  to  be  doubtful,  no  claim  for  repetition  would  lie, 
HI  respect  they  were  bona  fide  percepU  ei  comumpiL 

Patrick  Stead  answered — I.  The  sum  received  by 
the  defender  having  been  by  virtue  of  a  decree  of 
poinding  the  ground,  repetition  of  such  payment  can- 
not be  demanded  till  the  decree  shall  be  reduced. — If, 
In  the  action  of  ranking  and  sale,  the  payment  made 
to  the  defender  by  the  bankrupt,  Paterson,  having 
been  deducted  from  his  claim,  and  the  defender  hav- 
ing been  ranked  only  for  the  balance  of  his  debt,  after 
snch  deduction,  and  the  same  having  been  thus  held 
to  be  a  valid  payment  by  the  bankrupt,  repetition 
cannot  be  demanded  by  his  trustee. — III.  The  defen- 
der having  no  information  concerning  the  amount  of 
the  rent,  except  from  the  lease,  and  the  acknowledg- 
ment of  the  bankrupt ;  and  the  latter  having  admitted 
the  rent  to  be  £360  per  annum,  and  having  paid  the 
half  year*9  rent  to  the  defender  without  objection,  the 


pursuer  cannot  now  insist  for  repetition  against  the 
defender,  who  received  no  more  than  a  part  of  what 
was  justly  due  to  him. — IV.  Even  if  any  mistake  had 
been  made  by  Paterson  in  the  payment  to  the  defen- 
der, any  claim  for  repetition  at  his  instance,  or  that 
of  his  trustee,  would  be  completely  barred,  as  matters 
are  no  longer  entire,  the  defender  having  been  neces- 
sarily obliged,  in  the  action  of  ranking  and  sale,  to 
give  credit  for  the  sum  received  from  Paterson,  and 
e  thus  received  a  less  share  of  the  divisible  fund  than 
he  would  have  claimed  and  received,  had  credH  not 
been  given  for  the  said  rent. 

Mr  Orr  answered— I.  The  defender  having  acted 
merely  as  an  officer  of  the  Court,  in  intromitting  with 
the  rents  In  question,  and  having  accounted  for  all  his 
intromissions,  and  having  been  discharged  of  the 
same  by  the  Court,  it  is  incompetent  for  the  pursuer 
to  demand  that  the  defender  should  again  account  for 
his  intromissions  as  judicial  factor. — II.  At  all  events, 
no  such  demand  can  be  made  till  the  decree  of  exoner? 
ation,  pronounced  in  favour  of  the  defender,  shall  be 
reduced  and  set  aside ;  and  there  are  no  grounds  oa 
which  this  could  be  attempted. 

On  the  7th  February  1833,  Lord  Mackenzie  pro- 
nounced this  interlocutor : 

'*  Sustains  the  defences,  assoilzies  the  defenders  from  the 
conclusions  of  the  libel,  and  decernii^  Finds  the  pursuer  liable 
to  the  defenders  in  expenses,*'  &c. 

The  pursuer  reclaimed.    At  advising, 

The  Lord  Justice-CUrk  said,  the  whole  ret  getia  only  required 
to  be  looked  at,  to  see  that  the  Lord  Ordinary's  imerlucuiur 
stood  on  impregnable  grounds. 

The  other  Judges  concurred,  and  the  Court  unani- 
mously adhered. 

Second  Division — Lord  Ordinary,  Mackenzie. — jlct.  Dean 
of  Faculty  (Hope)  and  A.  M*Neill.-— ^//.  Grecnshiclds,  More 
and  Donaldson. — Jaimes  Taylor,  SS.C,  and  C.  J.  F.  Orr, 
W.S.,  Agents.— Mr  Holland,  Clerk— [7.  r.//.] 

1^  June  1833. 

No.  327. — Colin  MACKENzre,   Pursuer^  v.    David 
•   Welsh,  Thvstee  for  Mackenzie's  Creditors, 
Defender, 

Tailzie— Meliorations — 10  Geo.  III.  c.  51, — Process — Prelimi- 
nary Defences — Reser\'ation  of — An  heir  of  entail  having  ob~ 
taiitfid  a  decree  of  dcclarcUur,  that  certain  monies,  said  io  have  been 
expended  in  improving  an  entailed  estate,  should  be  charged  against 
t/ie  succeeding  heirs  o/cnfait,  in  terms  of  the  Statute  10  Geo,  III, 
c.  5\,  which  dec/ares  said  decree  to  bejinal  in  twelve  months ;  and 
a  reduction  ofsai't  decree  having  been  brought,  at  the  distance  of 
twelve  years,  on  the  aUegatiun  that  certain  documentary  evidence 
was  fabricated;  and  it  having  been  objected  in  limine,  the  action 
is  incompetent  from  lapse  of  lime,  the  Court  remitted  to  the  Lord 
Ordinary  to  pre/tare  the  record  in  the  usual  way,  reserving  tike 
preliminary  defences,  and  also  the  defences  on  Hie  merits,  and  all 
questions  <f  expenses* 

The  Statute  10  Geo.  III.  c.5I,  contains  this  enact- 
ment : — 

**  And  whereas  questions  may  arise  concerning  the  amount  of 
the  sums  laid  out  under  the  authority  of  this  Act,  at  a  great  dis- 
tance of  time,  when  the  material  witnesses  may  be  dead ;  for 
remedy  whereof,  and  for  ascertaining  iu  due  time  the  amount  of 
the  .sums  so  expended,  be  it  therefore  further  enacted,  1'hat 
it  shall  and  may  be  lawful  for  eveiy  heir  of  entail,  after  be  shall 
have  laid  out  money  on  the  improvement  of  his  entailed  estate 
0*1  aforcsHid,  and  shHil  have  coni|>Ieted  the  improvement  of  all  or 
any  particular  part  of  i»uch  estate,  to  bring,  if  he  shall  think  pro* 
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per.  an  net  ion  of  declnrator  before  the  Court  of  Session,  or  ft 
proccsf)  l>efore  the  Sheriff,  in  which  he  shall  call  the  heir  next 
entitled  to  succeed  after  the  heirs  of  his  own  body,  and  shall,  in 
such  suit,  produce  proper  evidence  of  the  money  laid  oat  in  sncb 
improvements ;  and  the  said  next  heir,  or  any  other  heir  of  en- 
tail, shall  be  entitled  to  produce  proper  evidence  to  set  aside  or 
diminish  the  said  claim ;  and  it  shall  and  may  be  lawful  for  the 
said  Court  of  Session,  or  for  the  said  Sheriff,  to  pronounce  a 
<f(H*ree  fr^r  such  part  of  the  said  sum,  as  by  the  true  intent  and 
mcHnin^  of  this  Act  is  intended  to  become  a  charge  against  the 
mireevding  heirs  in  the  said  entailed  estate ;  which  decree,  if 
prononnced  by  the  Sheriff,  shall  become  final,  unless  carried  to 
the  Couvt  of  Session  by  suspension,  within  six  months  after  the 
Kame  shall  have  been  prononnced ;  and  if  pronounced  by  the 
Court  of  Session,  either  in  such  process  of  declarator  or  sus- 
pension, shall  be  final  if  an  appeal  is  not  brought  within  twelve 
months." 

In  virtue  of  this  Statute,  the  late  Donald  Mackenzie 
of  Newhall  obtained  from  the  Court  of  Session  a  de- 
cree of  declarator  against  the  pursuer,  his  immediate 
younger  brother,  and  next  heir  of  entail  to  the  estate 
of  Newball.  This  decree,  inier  alia,  found  and  de- 
clared, *'  that  the  expenses  laid  out  by  the  said  Donald 
Mackena^ie,  while  in  possession  as  heir  of  entail  of  the 
estate  of  Newhal),  irr  enclosing,  planting,  and  drain- 
ing, and  in  erecting  farm  houses,  and  offices  and  out- 
buildings on  the  said  entailed  estate,  previous  to  the 
10th  of  March  1820,  amounted  to"  £7084,  and  that 
the  next  heirs  of  entail  should  be  liable  to  the  exe« 
cutors  of  the  said  Donald  Mackenzie  in  £53 13,  being 
three-fourths  of  the  said  sum.  On  the  8th  November 
1829,  the  defender,  as  trustee,  obtained  adjiidrcation 
of  the  said  decree  of  declarator  from  the  said  Donald 
Mackenzie.  The  pursuer,  in  January  1833,  brought 
the  present  action,  concluding  for  reduction  of  the 
said  decrees  of  declarator  and  adjudication,  on  the 
nll(*gati<»ns,  inter  alia,  of  irregularity  and  of  fraud  and 
fahrlcntion  of  documents  on  which  the  declarator  had 
been  obtained.  In  defence,  it  was  pleaded  in  limine,  It 
is  m4»re  than  twelve  years  since  the  decree  sought  to 
be  reduced  was  pronounced.  The  decree  of  declarator 
being  final,  in  terms  of  the  Statute,  the  present  action 
ought  to  be  dismissed  as  incompetent. 

Lord  Moncreiff  on  22d  May  1833,  made  avizandum 
with  the  case  to  the  Court,  adding  the  following 

"  Note. — The  Lord  Ordinary  is  still  of  opinion,  that  the  prin- 
ciple of  the  decision  in  the  case  of  Lord  Macdonald,  February 
17,  1831.  is  sound  and  right.  But  he  is,  notwithstanding,  of 
opinion,  that  the  present  case  is  not  only  essentially  different, 
but  directly  within  the  very  case  on  which  the  opinions  of  the 
Lord  Ordinary,  and  all  the  Judges  in  that  case,  were  expressly 
saved  and  reserved ;  and  he  would  give  judgment  acconlingly, 
but  for  the  reasons  afterwards  explained,  which  induce  him  to 
report  the  point.  lie  can  see  no  room  for  doubt,  that,  in  the 
present  case,  the  averments  on  the  face  of  the  summons,  as  set 
forth  in  the  icvenlh  reason  of  reduction,  amount  to  a  statement 
on  relevant  and  probable  grounds  of  a  very  unjustifiable  series 
of  fniuds,  fot:  the  purpose  of  covering  previous  defects  in  the 
proceedings  in  reference  to  the  Statute,  tainting  the  whole  pro- 
ceedings in  the  declarator,  and  calculated  to  impose  both  on  the 
party  and  the  Court.  The  case  may  not  be  made  out  in  evi- 
dence ;  but  this  is  what  it  is  on  the  face  of  the  summons.  If 
the  reduction  had  been  rested  solely  on  such  averments  as  those 
in  the  firvt  t/x  reasons  in  the  summons,  the  Lord  Ordinary  would 
have  thought  that  it  was  barred  by  the  Statute  under  the  prin- 
ciple of  Lord  Macdonald*s  case.  But  the  statements  in  the 
seventh  reason  entirely  alter  the  whole  complexion  of  it;  and  it 
will  be  seen  from  the  reports,  especially  that  in  the  Faculty  Col- 
lection, ih.it  the  Court  very  pointedly  excluded  from  the  prin- 
ciple of  decision,  any  case  that  ihight  be  libelled  as  the  present 


case  is.     In  this  case,  it  is  not  merely  said  that  the  proper  do- 
cuments  were  not  produced :  There  may  be  a  legal  presumptioa 
against  such  an  averment,  which  supposes  neglect  by  the  party, 
or  error  in  the  Court.     The  averment  here  is  of  the  fraudulent 
contrivance  and  formation  of  documents  to  deceive  the  Court 
into  the  bcdief  that  the  proceedings  were  reguhir  under  the  Si». 
tute,  when,  if  tme  documents  of  the  right  dates  had  been  pro- 
duced,  it  would  have  been  seen  that  the  requisites  of  the  Statute 
had  not  been  complied  with.     It  may  be  doubted  whether,  even 
though  the  next  heir  had  appeared,  and  on  the  faith  of  such 
vouchers  had  allowed  decree  to  pass,  he  might  not  still  have  re- 
duced it  on  discovering  the  falsification  practised.     But,  though 
the  Lord  Ordinary  has  a  clear  opinion  on  the  case  to  this  ex- 
tent, he  reports  it  chiefly  because,  if  the  Court  in  the  Second 
Division  concurs  in  the  principle  of  the  decision  in  the  case  of 
Macdonald,  it  is  of  great  importance  to  place  the  present  ra«e 
on  grounds  which  may  not  by  possibility  interfere  with  that 
principle.     If  the  surammis  had  been  so  drawn  as  to  bring  all 
the  special  averments  under  a  general  allegation  that  the  decreet 
bftd  been  obtained  by  fraudulent  practice,  the  matter  would  have 
been  easy,  because  there  would  have  been  relevancy  in  the  state- 
ment of  violations  of  the  Statute,  in  connection  with  the  frau- 
dulent contrivance  to  cover  them,  to  support  that  general  aver- 
ment.    But,  in  fact,  there  is  no  mention  of  fraud  in  the  sum- 
mons till  we  come  to  the  te^enlh  reason ;  so  that  the  reasons 
which  precede  it,  nwy  seem  to  stand  on  their  own  independent 
strength.     The  cause  of  this  probably  is,  that  the  pursuer  wish- 
ed to  reserve  to  himself  the  power  of  impogninR  the  principle 
of  Lord  Macdonald*8  case  before  the  Second  Division  of  the 
Court,  or  elsewhere.     But  it  has  this  effect,  that  if  the  Court 
concur  in  that  judgment,  it  raises  this  question,  whether  the  al- 
legation of  fraud,  relevantly  set  forth  in  the  seventh  reason,  can 
be  applied  retro  to  the  facts  in  the  previous  reasons,  as  the  cm^ 
and  occasion  of  such  fraud,  so  as  to  render  it  necessary  to  repel 
the  preliminary  defence  generally ;  or  whether  it  can  be  sustain- 
ed to  any  extent  ?    It  rather  appears  to  the  Lord  Ordinary,  that 
the  distinction  cannot  be  made  in  liminej  without  materially  af- 
Cecting  the  merits  of  the  seventh  reason  ;  but  that  some  reser- 
vation is  necessary,  in  order  to  keep  the  law  of  the  case  safe, 
in  the  event  of  the  complainer  failing  to  establish  the  case  of 
fraud  averred.     Being,  however,  in  diflScalty  as  to  the  proper 
judgment  to  be  pronounced  on  this  point,  and  seeing  that  it  may 
be  materially  affected  by  the  view  which  the  Coart  take  of  the 
decision  in  the  case  of  Macdonald,  he  thinks  it  proper  to  report 
the  cause  as  it  stands.    If  eases  be  thought  necessary,  the  Court 
can  order  them ;  but  the  Lord  Ordinary  does  not  at  present  see 
any  necessity  for  this,  the  point  being  brought  clearly  out  by  the 
summons  and  defences.     It  is  evident  to  the  Lord    Ordinary, 
that  the  preliminary  defence  does  not  apply  to  the  points  in- 
volved in  the  8th  and  Idth  reasons  of  reduction,  as  applied  to 
the  adjudication,  &c.  even  though  it  were  to  any  extent  good  in 
regard  to  the  decreet  of  declarator." 

Tlie  Court,  on  the  report  of  Lord  Moncreiff»  remitted 
to  the  Lord  Ordinary  to  make  up  the  record  in  the  usoal 
way,  reserving  the  preliminary  defences,  and  also  the 
defences  on  the  merits,  and  all  questions  of  expenses. 

Defender's  Authority. — Lord  Macdonald,  1 7th  February  1831 ; 
Scottish  Jurist,  Vol.  IIL  p.  282,  and  Fac.  Colt 

Second  Division. — Lord  Ordinaiy,  Moncreiff.— ->#cf.  Jame- 
son and  J.  Moncreiff. — jIU.  Dean  of  Faculty  (Hope^)  Bell  sod 
Bell— Gibson-Craigs,  Wardlaw  &  Dalziel,  W.S.,  and  Darid 
Welsh,  W.S.,  Agenu Mr  Thomson,  Clerk — [J.  IT.  H.] 

1st  June  1833. 

No.  328. — Laird's  Tiiustebs,  Smpenders,  v.  J.  M. 

Brand,  Respondents 

Interdict — Trustee— Wood — Cutting  of — CircumtianeeM  in  which 
a  trustee  was  interdicted  from  cutting  down  wood  on  a  tmst-esiatf. 

The  sasponders,  the  respondent,  and  others,  were 
trustees  under  the  disposition  and  settlement  of  the 
late  Rear-Adtniral  Laird  of  Stratmartine.  The  deed 
nominated   the   majority  of  the  surviying  and  ac- 
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c«pting  trustees  a  qaomin,  with  a  power,  in  case  of 
death  or  resignation,  of  assumption.  The  numlier  of 
the  trustees  Kaving  heen  reduced  to  four,  one  of  whom 
WAS  in  extreme  ill  healthy  the  suspenders  then  pre- 
sented a  bill  of  suspension,  on  the  allegation  that  the 
respondent  had,  contrary  to  the  wishes  of  the  majority 
of  the  trustees,  cut  down  trees,  when  sach  act  was 
prejudicial  to  the  trust«estate.  The  suspenders  prayed 
that  the  Guurt  would  interdict  tlie  respondent  from 
Slitting  down  the  wood.  Lord  MoncreiiF  having  grant* 
ed  the  interdict,  in  so  far  as  regarded  the  wood  around 
tlie  mansion* house,  a  second  bill  wa^  presented,  which 
was  reported  to  the  Court.     At  advising, 

Lord  MeadowbankwiiS,  that  the  Coart,  at  present,  gave  no  opi- 
nion as  to  the  coiidact  of  the  trustee. 

Their  Lordships  pronounced  this  interlocutor : 

**  Pass  the  bill,  and  confinne  the  interdict  af^inst  cutting  all 
wood  whatever,  but,  quoad  uitra,  recal  the  same.** 

Second  DiTiwon, — Lord  Ordinary,  Monereiff — /let,  Robert- 
son and  Maidment. — Aii,  Dean  of  FacuItT  (Hope)  &  Gordon. 
— J.  J.  Fmaer,  W.S.,  and  Andrew  Stone,  W.S.,  Ageota.— 
Bill.  Chamber,  Clerk.— [J.  ff.//.] 

4th  June  1833. 

No.  329. — Robert  WiLiiUMsoN,  Suspender,  o. 
Georob  Hill,  Respondent. 

Process — Expenses— Frostra  Petita-~Interdict^i#  pffrty  Aav- 
iftg  brovgkt  a  tutpension  and  interdict  of^ainU  any  heightening 
or  aUering  tphatever  of  a  mutual  waU  /  and  hamn;^  ^llimatety 
obtained  interdict  against  its  being  raised  above  a  certain  height-^- 
Fonnd,  on  this,  among  other  grounds,  not  entitled  to  expenses. 

In  I753y  John  Robertson  sold  a  certain  portion  of 
ground  in  Edinburgh  to  James  Robertson,  who  was 
infeft,  and  who,  in  1772,  conveyed  it  to  Middleton, 
with  exception  of  a  house,  and  also  of  a  piece  of  ground 
running  from  it,  to  be  kept  as  an  entry,  and  enclosed 
by  a  mutual  wall.   From  Middieton's  representatives 
it  ultimately  came  into  the  hands  of  the  saspender, 
who  erected  on  it  a  large  tenement,  the  back  windows 
of  which  overlooked  the  said  mutual  wall,  separating 
his  gronnd  from  the  part  excepted,  which  had  come 
into  the  hands  of  the  respondent.      The  respondent 
thereafter  proposed,  either  to  raise  the  dilapidated 
mutual  wall  against  these  windows,  or  that  iron-grat- 
ings should  be  put  upon  them.     And  as  the  latter 
alternative  was  not  complied  with,  be  proceeded  to  exe- 
cute the  former,  rejecting  certain  other  propositions 
made  to  him.     Williamson  presented  a  suspension  and 
interdict,  maintaining,  that  Hill  should  be  **  interdict- 
ed from  heightening  or  altering  the  said  mutual  wall 
in  any  manner  whatever,**  and  pleading — L  The  wall 
in  question  being  a  mutual  one,  the  charger  is  not  en- 
titled to  make  any  alteration  upon  it  withoot  the  con- 
sent and  concurrence  of  the  suspender,  aud  there  is 
nothing  in  the  titles  of  the  jMirties  to  take  this  case 
out  of  the  common  rule. — 11.  That  even  were  this  not 
a  mutual  wall,  the  charger  would  not  be  entitled  to 
proceed  with  his  proposed  building,  as  he  would  there- 
by  be  ofltng  his  property  merely  in  amulationem 
TOctiif.-— III.  That  there  is  no  olaose  in  the  titles  of 
tlie  property  importing  an  obligation  on  the  parties 
to  keep  up  this  mutual  wall  to  the  height  of  six  feet 
above  the  surface  of  the  ground,  and  in  its  present 
s^tate  it  19  quite  sufficient  as  the  mark  of  the  march. — 


IV.  Any  extrajudicial  offer  of  the  suspender,  in  order 
to  prevent  a  law-suit,  cannot,  when  that  purpose  fails* 
be  construed  to  imp<irt  an  obligation  on  him  to  do 
more  than  he  is  bound  to  do  by  the  terms  of  his 
titles. — V.  The  respondent  is  not  entitled  to  obstruct 
the  light  from  the  suspender's  windows,  either  entire- 
ly or  partially,  or  to  make  any  of  the  erections  ho 
proposes. 

The  respondent  pleaded — I.  By  the  titles  under 
which  the  suspender  holds  his  property,  the  wall  is 
declared  to  be  a  mutual  one,  and  its  height  is  fixed  at 
six  feet  from  the  level  of  the  ground,  the  respondent 
is  therefore  entitled  to  insist  that  the  wall  be  restored 
to  that  height,  the  more  e$ipecially  as  its  dilapidation 
was  caused  by  the  operations  of  tne  suspender  in  at- 
tempting to  convert  his  right  into  one  of  actual  pro- 
perty, in  which  unlawful  design  he  was  interrupted  by 
the  respondent's  interdict,  which  was  declared  to  bo 
perpetual. — II.  Thatindependent  of  this,  and  waiving 
Ills  just  rights,  the  respondent  is  entitled  to  have  a 
fence  or  railing  put  up  to  the  height  of  six  feet,  in 
order  that  his  property  may  be  protected  against  tres- 
passes frequently  made  upon  it  by  persons  passing  out 
of  the  suspender  s  windows,  and  thus  not  only  annoy- 
ing him,  but  endangering  the  safetv  of  his  property. 
— III.  The  present  suspension  and  interdict  is  alto- 
gether unnecessary  and  uncalled  for,  the  respondent 
never  having  attempted  to  pull  down  the  said  wall,  as 
is  alleged ;  on  the  contrary,  all  that  he  intended  to 
do,  or  made  preparations  for  doing,  was  to  repair  it, 
and  put  it  in  a  proper  state — a  measure  which  be  wa« 
fully  entitled  to  resort  to. 

'*  The  Lord  Ordinary  (Btb  December  1831,)  having  heard 
parties*  procurators,  and  thereafter  inspected  the  premises  in 
question.  Finds  that  the  respondeut  has  right  to  rebuild  the  wall, 
and  even  to  call  upon  the  suspender  to  join  him  in  rebuilding  it 
to  the  original  height  thereof,  in  case  and  in  so  far  as  the  same 
can  be  of  any  use  to  his  tenement,  but  not  in  cuse  or  in  so  far 
as  the  same  must  be  manifestly  and  utterly  useless :  Finds,  that 
the  wall,  if  rebuilt  now,  being  in  contact  with  the  much  higher 
wall  of  the  suspender's  house,  must  be  manifestly  and  utterly 
useless,  except  in  so  far  an  it  might  afford  an  enclosure  six  feat 
high  to  the  narrow  space  left  open  of  the  respondent's  tenement 
at  those  two  places  where  the  suspender  has  made  windows  into 
that  narrow  space,  which  are  lower  than  six  foet  from  the  ground : 
Finds,  that  at  these  two  places,  the  respondent  must  huve  right 
to  have  the  wall  rebuilt  to  its  origfnal  height,  unless  the  access 
into  the  narrow  space  by  these  windows  can  be  otherwise  better 
prevented :  Finds  that  this  may  easily  and  unobjectionably  ho 
done  by  putting  a  few  iron-bars  across  the  two  windows,  so  aa 
to  prevent  acceaa  by  them  altogether,  or,  at  any  rate,  without  a 
descent  afr great  as  if  the  wall  were  rebuilt,  and  much  more  dif- 
fieult:  Finds,  that  as  this  saves  the  expense  of  rebuilding  the 
wall,  or  ati^  part  of  it,  it  ought  to  be  done  at  the  joint  and  equal 
expense  of  the  two  parties :  Therefore  appoints  the  cause  to  be 
enrolled,  and  each  party  to  say  whether  he  consents  to  join  in 
this  operation. — Aoto.— If  the  suspender  only,  or  both  parties* 
refuse  to  have  the  bars,  the  Lord  Ordinary  will  allow  the  wall 
to  be  built  to-  the  original  height,  wheie  the  windows  are,  ap- 
pointing some  proper  person  to  examine  the  wall,  and  mark 
where  the  original  ground-line  and  top  of  it  appear  to  have  been. 
If  the  respondent  only  refuses,  the  Lord  Ordinary  will  grant  the 
interdict,  on  the  ground  of  eemtUatio  vieini.  But  truly  the  bars 
might  be  put  on  by  the  parties,  and  an  end  made  to  the  matter, 
without  further  procedure." 

The  suspender  declined  to  put  in  the  bars  as  sug- 
gested. The  Lord  Ordinary  remitted  to  a  mason  to 
report.     And 


408 


THE  SCOTTISH  JURIST. 


[June 


"  Tbe  Lord  Ordiniry  (20tb  February  1683.)  baving  heard 
parties  procumtoni,  and  tbereafter  considered  the  closed  record, 
i^pport  by  Robert  Watson,  relative  plan  and  whole  process,  ap- 
proves of  the  said  report,  and  prohibits  and  interdicts  tbe  respon- 
dent from  raising  the  wall  to  which  this  process  relates,  higher 
than  six  feet  above  the  ground-line,  as  marked  on  the  said  plan 
by  the  reporter,  and  decerns  accordingly:  Finds  no  expenses 
due  to  either  p^rty. — Note, — The  original  suspension  rests  solely 
on  the  ground,  that  the  wall  is  mutual,  and  is  total  against  re- 
building the  wall  at  all,  in  which  view  the  suspender  has  not  pre- 
vailed. The  Lord  Ordinary  does  not  think  the  respondent  is 
to  blame,  in  tbe  nrcumstances,  for  not  knowing  the  original 
groimd4ine ;  and  the  expense  of  discussion  and  investigation 
might  have  been  saved,  if  the  suspender  had  been  at  all  reason- 
ably accommodating." 

The  saapender  reclaimed  on  the  point  of  expenseti. 
At  advising:*  the  saspender  maintained  that  he  had 
got  all  he  asked.      Without  hearing  the  respondent. 

The  Lord  Jusfice-Clerk  observed,  that  the  Court  would  not, 
in  general,  interfere  with  the  finding  of  the  XiOrd  Ordinary  on 
tbe  point  of  expenses,  without  good  cause.  He  was  stnick, 
however,  with  the  statement  made  at  the  bar,  that  the  party  had 
got  all  that  he  asked.  But  he  found  that  that  was  not  the  case 
-7-for  he  had  asked  an  interdict  against  any  heightening  or  alter- 
ation ;  and  the  interdict  obtained  merely  limited  the  wall  to  the 
height  of  six  feet.  Therefore  the  Court  could  not  interfere 
trith  the  interlocutor  on  the  point  of  expenses. 

The  Court  refused  the  note,  with  the  expenses  of 
discussion. 

Second  Division. — Lord  Ordinary,  Mackenzie. — Aci.  Skene, 
M.  Napier.—^//.  Maidroent. — John  W.  M'Kenzie,  W.S.,  and 
A.  C.  Howden,W.S.,  Agents.— Mr  Thomson,  Clerk {t.C.] 

t  

4/A  June  1833. 

No.  380.— Pttor  David  Gibb,  Petitioner, 

I^rocess— Poors'  Roll— Act  of  Sederunt— Certificate  of  Kirk- 
'  Session — A  Xirk- Session  having  granted  a  eertifieate  of  poverty 
'  to  an  applicant  for  the  poom*  roll,  bearing  that  the  accuracy  of 
the  ttatemrnlM  in  the  certificate  rested  solely  on  the  credit  of  the 
applicant y  but  not  adding,  whether  they  regarded  him  as  a  person 
worthy  of  credit — The  Court  remitted  to  the  Xirk-Session,  to  at- 
tend to  the  provisions  on  the  subject  in  the  Act  of  Setlerunt  for 
the  poors*  rolL 

«The  petitioner  applied  for  a  remit  to  the  lawyers 
and  agents  for  the  poor,  ft  was  objected,  that  while 
the  Kirk-Session  had  mentioned  in  their  certificate^ 
that  the  statement  rested  on  the  authority  of  the  ap- 
plicant alone,  they  had  not  stated  whether  thev  re- 
garded him  as  a  person  worthy  of  credit,  and  there- 
fore that  the  certificate  was  insufficient.  It  was  an- 
swered, That  such  precision  was  not  contemplated  by 
tlie  Act  of  Sederunt,  if  the  object  wore  attained  in  the 
main,  and  was  often  impossible,  e,g.  where  the  party 
applying  was  a  dissenter. 

The  Tjtrd  Justice-Clerk  observed,  that  the  certificate  might 
have  done  well  enough,  if  it  had  home  that  the  partv  was  worthy 
of  credit,  as  far  as  known  to  the  Kirk- Session.  But  there  was 
nothing  said  about  his  credit  at  all. 

-  Lord  Meadowbank  added,  that  if  an  applicant  was  a  seceder, 
be  should  bring  some  of  tbe  Kirk -Session  of  his  body  to  give 
evidence  before  the  Kirk- Session  of  the  parish,  regarding  his 
credibility.  It  was  his  interest  to  establish  bis  credit.  If  he  did 
not'-^sibi  impttiei. 

'  The  Court  remitted  to  the  Kirk-Session,  to  attend 
to  the  provisions  of  the  Act  pf  Sederunt  in  regard  to 
their  certificate. 

Second  Division. — Art.   W.  Forhp?< ///i.   Milne.— 

,  Agents.— Mr  Thomson,  Clerk.— [.r.*C*.] 


4iih  June  1SS3. 

No.  331. — William  Langmuir,  Pursuer^  v.  Wil- 
liam Thomson,  Defender, 

Process — ^Expenses —  Auditor's  Report — Allocation— Dufn^M- 
tion  of  expenses  in  a  Jury  etne,  in  wkiek  the  pursuer  failed  in 
two  iuues  on  one  groundt  rnnd  succeeded  upon  a  third  issue  on 
another  ground  of  action* 

In  this  case  (for  which,  see  antea^  Vol.  V.  pp.  330, 
376,  16th  March  and  2  tat  May  1833),  the  Court 
remitted  to  the  auditor,  to  report  specially  with  re« 
ferenoe  to  the  shares  of  expenses  incurred  in  reference 
to  two  issues  on  which  the  punraer  bad  fttiled,  and  one 
on  which  he  had  succeeded.  The  auditor  reported, 
That  from  the  mixed  nature  of  the  oiatter  in  the  re- 
cord, it  was  impossible  to  ascertain  exactly  the  share 
of  expense  belonging  to  each  issue  or  ground  of  ac- 
tion :  That  although  the  omission  of  the  gninnd  on 
which  the  two  first  issues  had  been  laid  would  have 
made  the  papers  a  little  shorter,  the  fees,  the  precog- 
nitions, and  the  number  of  witnesses,  would  have  been 
almost  the  same ;  and  that  the  best  estimate  of  tbe 
difference  was  £10. 


The  Court  approredy  and  decerned  in  name  of  the 

agent. 

Second  Division.— >#c/.  P.  Robertson,  Milne. — AlL  Sk<»ne, 
Reid. — A.  P.  Henderson,  S.8.C.,  and  James  Duncan,  W.S«, 
Agents.— Mr  Brown,  Jury  Clerk— (.T.  C] 

^h  June  1B3S. 

No.  332. — Thomas  Mecget,  Pursuer ^  v.  J.  A. 
Campbell,  Defender, 

Process — Title  to  Pursue— Banknipt— Trust — Authority— >! 

party  t^equestrated  (and  ultimately  dixcharged  under  a  compow 

tion-contractj,  havings  as  consefUer  with  the  truftee  on  kit  estate, 

aeeuted  a  couveyanec  of  the  residue  afkis  estate  to  a  third  pvtjf, 

fir  ike  relitf  of  the  cautioners  in  his  componttan-coniraet,  i« 

pursuance  of  an  arrangement  with  them, — having  therenjier, 

without  the  concurrence  of  the  person  who  held  the  residue  for 

the  cautioners,  brought  an  action  against  another  party,  for  pay* 

ment  of  a  sum  not  claimed  during  the  sequestration, — the  lard 

Ordinary  having  allowed  kirn  to  produce  autkority  or  consent 

from  the  person  koUlng  the  residue;  and  none  kasfing  keen  pro* 

duced — Tke  Court  adhered  to  an  interlocutor  sustaining  the  pre* 

liminary  dffenee  of  want  of  title, 

Megget  executed  in  1816,  a  voluntary  trust,  which 
was  afterwards  put  an  end  to  in  1825,  by  a  reconrey- 
ance.  In  1826,  he  was  sequestrated*  He  ultimately 
obtained  his  discharge  under  a  oompositaon-contract. 
The  cautioners  for  payment  of  his  composition,  sti* 
pulated  that  the  trustee  should,  with  consent  of  tke 
bankrupt,  make  over  the  residue  of  his  estate  for  relief 
of  their  obligation,  and  for  certain  other  pnrposef. 
And,  accordingly,  Mr  H.  Christie,  accountant,  was, 
by  this  extrajudicial  arran^meot,  inveated  with 
its  management  and  possession.  In  1833,  Mecget 
brought  a  count  and  reckonii^  against  Campbell, 
chiefly  for  payment  of  £4900,  received  by  Mr  Camp- 
bell on  his  account,  and  alleged  by  him  to  kave  been 
misapplied  and  malappropriated.  This  debt  waa  never 
claimed  during  the  seqnestratipn.  Campbell  gave  in 
defences,  both  preliminary  and  on  the  merita,  the  for- 
mer as  to  the  irrelevancy  of  the  summons,  but  chief- 
ly as  to  the  want  of  title,  from  the  absence  of  any 
consent  or  authority  en  the  part  of  Christie. 

**  The  Lord  Ordintiry  (2ail  Febninry  1839r)  hs^-ia?  heard 
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coansel  for  the  puties,  before  aniwer,  allows  tbe  pursuer  to 
produce  a  letter  from  Mr  Chriitie,  coiiaentiiig»  or  authorising  the 
paraoer  to  carry  on  this  action,**  &c. 

"  6tk  March  183a--- The  Lord  Ordinary  sustains  the  preli- 
ninary  defence,  assoilzies  the  defender  from  the  conclusions  of 
the  action,  and  decerns :  Finds  the  pursuer  liable  in  expenses,** 

The  parsoer  reclaimed.    At  advising, 

The  Lord  JitttieC'Clerk  observed,  that  the  interlocutor  of  22d 
February  plainly  implied,  that  the  pursuer  had  offered  to  pro- 
duce a  letter  from  Christie* 

The  Court  refused  the  note,  with  additional  ex- 
penses. 

Second  Divi«ion.  —  Lord  Ordinary,  Mackenzie. — jfet.  Co* 
mni^hame.  J.  W.  Dickson. — ^U.  Skene,  Gr.  Spiers. — Party, 
and  DafidsoB&  Syme,  W.S.,  Agents.— Mr  Thomson,  Clerk: 

4/A  June  1833. 
No. 333. — .Iambs  Aytoun,  PurweryV.  Maoistratrs 

OF    KlHKAJLDT   AND   BbV£R1I>Gb's  TrUSTBBS,  Df' 

^fenders. 

Prescription— Title  to  Prescribe — Charter— Infeftment — Bur- 
ga;;e — Personal  Exception— TAe  Magitiratet  of  a  royal  burgh 
having  obtained,  in  1664»  a  Crown  charter  of  erection^  renewiitg 
an  oUter  invetUiiire, — having  long  nfUr  convejfed  awatf,  and  then 
bought  back,  part  of  the  property  of  the  b»trgh, — but  having  ttever 
taken  infeftment  oh  the  property  of  the  hurfih  on  either  rightf^ 
havinsi  conveyed  auother  portion  of  the  burgh  property,  andjre^ 
^nenily  renewed  the  inveiUiluret  of  the  same,  miniMteritUly  for  the 
Croim  ;  and  the  proprietor  of  $aid  portion  having  brought  a  de^ 
flarator,  to  halve  il  found  that  a  pariicttlnr  tpot  of  vacant  ground 
iriu  wifhin  hit  property,  andtheU  a  neiahhounng  bitrgh  proprietor 
had  no  right  of  road  through  it'~-Helfl,  that  the  title  of  the  Magi»' 
trales  was  svjjlcient  to  admit  them  to  prove  eiclhtioe  posunsion  of 
said  portion  of  vncant  ground  ngnin*t  the  grajU  to  the  pursuer, 
although  the  said  gmnt  contained  it  within  its  limits  i  that  it 
was  no  objrciion  against  their  title,  that  they  could  shaw  no  in* 
Jefiment ;  and  that  it  was  no  exception  against  them,  t'lat  they  had 
ministerially  renewed  the  investitures — The  other  quealion  super- 
setled* 

• 

Tlie  Crown  charter  of  erection  in  1644,  in  faroar  of 
the  ro^al  burgh  of  Kirkaldy,  contained,  inler  alia,  the 
following  clauses : — 

"  Sciatis  quia  nos  perfecte  intelligentes  Buiptm  nostrum  de 
Kirkcalditf  olim  fuisse  unum  Burgorum  lUgalitatis  Dominii 
iio<tri  de  Dumfermeling  et  dotatum  et  mortificatum  fuisse  per 
quond.  Rpgem  Davidem  Secundum  nostrum  predecessorem 
etemx  roemoriie  per  literas  suas  patentes  sub  testimonio  sui 
magni  sigilli  fuct.  et  concess.  in  frtvorem  Abbatis  de  Dum- 
fermeling  pro  tempore  cum  diversis  libertatibus  privilegiis  et 
immunitatibus  plenius  in  diclis  literis  patentibus  speciiicar.  et 
confenL  de  data  24to  die  mensis  Octobris  et  regni  sui  d4to : 
Nee  non  per  indenturas  fact  inter  quond.  Ricardum  Commen- 
dMtariom  de  Dumfermeling  pro  tempore  et  conventum  eju^dem 
sb  una,  et  baliros  et  communitatem  dicti  Burgi  nostri  de  Kirk- 
caldie  partibus  ab  altera  de  data  apud  Dumfermeling  SOmo  die 
mensis  Januarii  anno  Domini  14M,pr»d]ct.  Commendatarius  et 
Conventus  de  punferin^ltng  dederunt  concesserunt  et  dis- 
poMuenint  dictis  Balivis  et  (>>mmunitati  dicti  Burgi  nostri  de 
KirkcaJdte  tunc  pro  tempore  et  eomm  successoribus  Ballivis  et 
Communitsti  dicti  Burgi  no»tri  pro  tempore  in  perpetuum  diet 
eomm  Bnrgum  de  Kirkcaldie  et  portum  ejusdem  et  omnes  bur- 
gak»s  lirmas  dicti  nostri  Burgi  cum  roinutis  custurois  lie  Tollis 
stalUngis  cum  Curiia  et  earum  exitibus  neciiou  cum  comowni 
pastura  iiiink  mnram  de  Kirkcaldie  et  ^onim  pertinen.  ratifi^ 
carimusapprobaviraus  et  hac  present!  carta  nostra  confirmayimus 
prcfatas  donationes  et  indenturHs,  de  novo  ereximus  necnon 
tcnore  prcsentSs  carte  nostre  de  novo  erigimus  diet  Burgum 
nostrum  de  Kirkcaldie  in  unum  liberum  burgum  rcgium  ac  dcdi- 
uius  conecsaiwtts  disposuimus  Et  hac  present!  Carta  nostra  con- 


finnavinas  tenoreque  ejusdem  damns  concedimus  disponimus  ae 
pro  nobis  et  successoribus  nostris  pro  perpetuo  confirmamua 
dictis  Ballivis  Consulibus  et  Communitati  dicti  Burgi  nostri  de 
Kirkcaldie  nunc  presentibus  et  eorum  successoribus  predict  pro 
tempore  futuris  Totum  et  Integrum  diet.  Burgum  nostrum  de 
Kirkcaldie  fundum  et  omnes  terras  ejusdem  infra  omnes  et 
aingulas  bondas  et  limites  ejusd.  usitat  et  consuet  necnon  cum 
acris  bungalibus  et  com  muni  mora  et  lie  moss  et  muirlands  cum 
territorio  de  Kirkcaldie  aliisque  juribus  et  pertinen.  quibuscunque 
cum  diet  portu  et  lie  havening  places  dicti  burgi,  et  terrilorium 
suprascript  per  presentis  carte  nostre  tenorera  declaratur  salinas 
de  Kirkcaldie  fore  viz.  a  vico  vocat  John  Lowdoun*s  wjnd  ad 
orientalem  pontem ;  Tenen  et  faaben.  Totum  et  Integrum  diet, 
burgum  nostrum  de  Kirkcaldie  cum  fundo  et  omnibua  terria 
ejusd.  infra  bondas  et  Umltes  ejusd.  usitat  et  consuet,  ^c.  Per 
omnes  rectas  metas  auas  antiqiuis,  &c.  cum  communi  pastura,*" 
&C.  &c« 

The  pnrsaer  obtained,  28th  May  1829,  from  the  re* 
preaentatives  of  Wemyas,  a  dispoaition  of  certain 
aubject«,  forming  part  of  the  land  originally  obtained 
from  the  Magistrates.  This  disposition  was  ratified, 
•17th  September  1829,  and  instrument  of  resignation 
and  sasine,  more  burgi,  followed  tliereon,  2d  October 
1829.  The  subjects  were  bounded  on  the  east  by 
Wemyst  or  Burleigh*s  Wynd;  on  the  west  by  the  above 
John  Lowdoun's  Wynd,  separating  them  from  a  tene- 
ment in  Linkston,  the  property  of  Beveridge*s  trustees; 
on  the  north  by  the  High  Street  of  Kirkaldy,  and  on 
the  sooth  (as  alleged  for  the  pursuer)  by  the  sea,  and  (as 
alleged  for  the  defenders)  by  part  of  the  common  be- 
tween the  town  and  the  sea,  called  the  South  Links, 
belonging  to  the  burgh  property  feued  by  the  town  in 
1754  to  Whyt,  and  afterwards  reacquired  from  him. 
The  subjects  conveyed  to  the  pursuer  were  described 
as  follows: — 

'*  All  and  Whole,  that  tenement  of  land,  high  and  laigh,  back 
and  fore,  houses,  bigginga,  corn  and  maU  barn,  kiln,  coble,  yard, 
and  pertinents  lying  within  the  burgh  of  Kirkaldy,  bounded  be- 
twixt the  tenement  and  yard  sometime  of  Andrew  Bolton,  now 
of  on  the  west,  the  High  Street  on  the 

north,  a  vcnnal  on  the  east,  and  the  sea-Jlood  on  the  south  parts  .> 
As  also.  All  and  Haill,  that  other  tenement  of  lands  and  houseSf 
with  the  yards,  and  parts,  pendicles  and  pertinents  thereof,  lying 
within  the  burgh  of  Kirkaldy,  on  the  south  side  of  the  High 
Street,  and  west  end  of  the  same,  bounded  by  the  lands  some 
time  belonging  to  James  Balfour,  and  thereafter  to  John  Christie, 
thereafter  to  the  aaid  granters,  «id  above  described,  on  the  east, 
the  sea- nark  on  the  south,  the  march  betwixt  Kirkaldy  and  the 
links  on  the  west,  and  the  High  Street  on  the  north  parts." 

But,  about  forty  years  before  he  acquired  them,  a 
division  wall  had  been  erected  from  east  to  west,  which 
separated  the  north  end,  occupied  by  houses  and  yards, 
from  what  the  pursuer  alleged  to  be  the  remainder  of 
his  property,  and  what  the  defe'nders  maintained  to 
be  still  part  of  the  South  Links.  The  Magistrates  were 
not  infefit,  either  on  the  original  charter  or  on  the  re* 
conveyance  of  the  common  or  South  Links  by  Whvt* 
In  ]79^,  they  feued  oat  part  of  the  latter  for  build* 
ing.  After  the  pursuer  acquired  his  property  from 
the  representatives  of  Weqayss,  he  began  to  build  his 
boundary  wall  on  the  west,  northward  towards  the  sea, 
so  as  to  enclose  the  vacant  ground  in  dispute  between 
the  division  wall  and  the  sea.  But  in  this  he  was 
stopped,  by  an  application  for  interdict  on  the  part  of 
Beveridge*8  Trustees,  whose  property  lay  to  the  west 
ef  Lovrdonn's  Vennel,  who  maintained  that  they  were 
infeft  in  the  whole  ground  to  the  west  of  said  venne), 
as  fi|r  as  the  sea,  "  and  pertinents,  with  all  and  sundry 
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privilepres  and  pertinents  tliereto  belonging,'*  and  that 
they  had  a  right  of  pansage  across  the  vacant  ground 
in  dispute,  to  Weniys.Vs  or  Burleigh's  Wynd.  But 
although  their  latest  title,  before  the  dHte  of  the  action, 
contained  a  chiuse  of  parts  and  pertinents,  the  former 
titles  did  not.  Thereafter,  the  pursuer  brought  his 
declarator  against  the  Magistrates  and  the  Trustees 
of  Beveridge,  to  have  it  found  and  declared,  that  the 
said  vacant  ground  between  his  wall  and  the  sea  be- 
longed to  him  exclusively  under  his  titles,  and  not  to 
the  Magistrates,  as  part  of  the  common  property  of 
the  burgh  ;  and  that  the  trustees  had  no  right  of  pas- 
sage. He  pleaded — I.  As  the  subjects  in  dispute  be- 
long to,  and  have  been  vested  in  the  pursuer  by  a 
habile  and  unexceptionable  title,  he  is  entitled  to  a 
decree  in  terms  of  the  lihel. — II.  The  Magistrates  of 
Kirkaldy  have  produced  no  title  to  the  piece  of 
ground  in  dispute. — III.  The  Magistrates  of  Kirkaldy 
have  homologated  the  pursuers  title  to  the  piece 
of  ground  in  dispute,  by  having,  without  any  objec- 
tion, for  time  immemorial,  officiated  at  granting  sasines 
thereof  in  favour  of  him  and  his  authors. —  IV. 
The  defenders,  Beveridge*s  Trustees,  have  no  title 
to  claim  any  privileges  over  the  ground  in  dispute,  or 
to  prevent  the  pursuer  from  using  the  same  as  his  ab- 
solute property,  in  respect  that  their  title  is  a  bound- 
ing one,  and  that  they  are  thereby  excluded  from 
claiming  any  property  or  any  privileges  beyond  the 
boundaries  therein  set  forth,  within  the  barony  and 
parish  of  Abbotshall. — V.  The  claim  of  Beveridge*s 
Trustees  is  groundless,  in  respect,  not  only  that  no 
road  was  ever  made  upon  any  par-t  of  the  ground  in 
dispute,  but  likewise,  that  the  only  regular  accesses 
which  have  ever  been  formed  to  their  property  will 
remain  entire,  notwithstanding  the  pursuer's  proposed 
operations  upon  the  ground  in  dispute. — VI.  The  de- 
fenders are  liable  to  tlie  pursuer  in  damages,  fc»r  mo- 
letting  him  in  the  possession,  and  depriving  him  of 
the  use  of  the  property  in  dispute. 

The  Magistrates  pleaded — I.  The  subject  in  ques- 
tion, to  which  the  pursuer  claims  exclusive  right,  be- 
longs exclusively  to  the  defenders,  in  virtue  of  the 
grants  or  the  rights  in  favour  of  the  Magistrates  as  re- 
presenting the  community. — II.  The  said  subject  is  not 
embraced  by  the  titles  of  the  pursuer ;  nor  do  his  titles 
afford  any  ground  upon  which  he  could  have  acquired 
right  to  the  said  subjects. — Separatim^  There  are  no  ter' 
mini  habiUs  in  this  action,  upon  which  the  possession 
averred  by  the  pursuer  could  be  made  available  upon  the 
media  concludendi  in  this  action. — III.  Supposing  that 
the  subject  in  question  were  not  specifically  embraced 
within  the  rights  of  the  defenders,  the  property  of 
that  subject  has  been  acquired  by  the  possession  fol- 
lowing upon  these  rights,  for  a  period  greatly  more 
than  40  years* — IV.  No  grounds  have  been  set  forth, 
and  no  reasons  exist  to  support  the  conclusion  for  da- 
mages in  this  action. 

The  Trustees  of  Beveridge  pleaded — I.  The  pur- 
suer's titles  do  not  instruct  or  support  the  exclusive 
right  for  which  he  contends,  especially  when  those 
titles  are  coupled  with  the  nature  of  the  possession 
and  occupation,  particularly  for  the  last  forty  years. 
— 1 1.  The  title  of  the  defenders  is  sufficient  to  car- 
ry, or  to  enable  thcra  to  acquire  the  right  or  pri- 


vilege of  road  in  question,  and  the  same  being  es- 
sential to  the  use  of  their  property,  and  having  been 
open  to,  and  enjoyed  by  them  and  others  for  time 
immemorial,  and  at  all  events  for  more  than  40  yearn, 
they  are  entitled  to  absolvitor. — HI.  The  defenders 
are  not  liable  in  damages,  for  having,  in  regular  and 
due  course  of  law,  defended  their  rights  to  the  satis- 
faction of  the  Sheriff,  against  the  encroachments  of 
the  pursuer,  and  having  obtained  interdict^  and  no 
sufficient  grounds  for  subjecting  the  defenders  in  da- 
mages are  set  forth. — IV.  The  right  of  property  in 
the  ground  in  question  being  litigious  between  the. 
pursuer  and  the  Magistrates  of-  Kirkaldy,  both  of 
whom  claim  it,  the  defenders  are  not  bound  to  dis- 
cuss with  the  pursuer  their  right  of  road,  until  the 
pursuer  has  vindicated  his  right  of  property  as  against 
the  Magistrates  of  Kirkaldy,  but  the  defenders  are, 
in  the  meantime,  entitled  to  the  benefit  of  their  pos- 
sessory right. 

«  The  Lord  Ordinary  (15th  February  1833,)  having;  ron- 
sidered  the  closed  record,  and  beard  counsel  thereon,  Fitid«, 
that  the  Mngistrates  of  Kirkaldy  have  a  sufficient  title  to  pro- 
secute a  rijfbt  to  the  Fubject  in  dispute,  by  a  proof  of  exclusive 
possesion  during  the  prescriptive  period  :  Finds,  also,  that  Bts 
veridge*8  Trustees  have  a  sufficient  title  to  support  their  claim 
to  the  servitude  of  the  roads  through  the  ground  in  question,  by 
proving  their  possession  thereof.** 

The  pursuer  reclaimed,  praying  the  Court  to  alter 
the  interlocutor,  and  repel  the  defences,  &c.  At 
advising,  31st  May  18S!},  the  pursuer  pleaded,  inter 
aliny  That  the  right  of  the  Magistrates  was  not  fea- 
dalized  ;  that  a  superior,  confirming  from  time  to  time 
the  right  of  his  vassal,  could  not  prescribe  against  it ; 
that  the  recent  title  of  the  trustees  could  not  regulate 
a  question  of  right,  as  it  might  a  question  of  posses« 
sion  ;  and  that  a  written  title,  with  pertinents,  was  ne- 
cessary, as  to  a  dominant  tenement,  to  found  a  servi- 
tude. 

Lord  Glentee  had  no  doubts.  The  Magistrates  were  not,  and 
could  not  he  infeft.  The  Crown  alone  had  any  infeftment  in 
the  subjects.  If  they  were  not  originally  putt  of  tbe  commoii 
good  of  the  town,  the  pursuer  could  have  no  right  to  them  at 
all.  And  if  the  Magistrates  could  show,  that,  in  consequence  of 
their  titles,  and  notwithstanding  of  his,  they  had  remained  in 
continued  possession,  it  was  clear  that  he  had  no  right.  Tbe 
Lord  Ordinary  had  most  properly  found  tbe  Magistrates  en* 
titled  to  prove  possession.  As  to  the  exception  taken,  that  tbe 
Magistrates  bad,  qua  Magistrates,  renewed  tbe  burgage  right,  it 
was  of  no  weight.  They  had  merely  been  performing  a  ministe- 
rial act.  The  objection  would  not  have  availed  against  them, 
even  if  they  had  been  the  true  superiors,  and  had  given  an  entry 
under  a  charge  to  do  so. 

The  Lord  Justice-Clerk  had  heard  nothing  to  prevent  him  from 
adhering  to  the  interlocutor. 

The  Court  continued  the  cause  till  4th  June,  that 
the  charter  of  erection,  and  the  convevaoce  and  re» 
conveyance  between  the  Magistrates  and  Whjt  might 
be  printed  and  boxed. 

At  a  second  advising  of  the  cause,  the  Magistrates 
pleaded — That  no  infeftment  was  necessary  to  found 
prescription,  especially  as  the  first  grant  from  the 
Crown  was  at  a  period  when  symbolical  possessioo  was 
almost  unknown  :  That  they  were  ready  to  prove  that 
the  vacant  ground  in  question  lay  witnin  the  boun- 
daries stated  in  the  charter  :  That  there  were  no  feu 
grants  from  the  Crown,  besides  the  grant  erecting  the 
burgh,  as  in  the  case  of  some  other  royal  burghs ;— 
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and  thai  as  every  thin|(  within  «  royat  burgh  wan  either 
in  the  bands  of  the  Magistrates  or  held  burgage  from 
them,  the  Magistrates  vrere  entitled  to  prove  that  this 
ground  had  never  passed  out  of  their  possession  for 
behouf  of  the  Crown. 

Lord  Glmtee  could  not  say  whether  a  charter  now  would  not 
require  to  contain  a  precept  of  seinin.  But  as  to  the  original 
charter,  gruited  before  ffeiains  as  now  known  were  used,  all  that 
wu  necessary  H'as  the  grant  of  the  subject,  followed  by  actual 
possession,  without  any  precept  or  seisin.  It  was  quite  different 
from  the  case  of  a  modern  grant.  He  could  not  see  any  other 
ground  stated  for  the  pursuer.  This  was  a  question  regarding, 
not  so  much  tlie  poMtive  as  the  negative  prescription.  But  the 
benefit  of  the  positive  prescription  was  not  limited  to  rights 
clothed  with  inteftroent,  if  they  were  good  rights  to  carry  tbs 
subject.  The  word  **  infettmenta'*  in  the  Act  of  Parliament, 
he  took  to  mean  originally,  any  thing  that  gave  a  complete  right 
to  the  subject  He  thought  the  interloculor  right  a^s  regarded 
the  Magistrates. 

Lord  CringUtie  thought  that  a  party  claiming  must  show  a 
title  comprehending  the  subjects  claimed.     If  his  title  express- 
ly oarrated  them,  and  the  opposite  title  did  not,  then,  although 
the  party  holding  the  opposite  title  alleged  that  the  subjects 
were  comprehended   under  it,  the  latter  must  prove  exrJu*ire 
poflitession,  else  the  special  title  would  carry  away  the  subject 
Now,  the  Lord  Ordinary  had  gone  on  this  venr  principle.     For 
he  had  allowed  the  Magistrates  to  prove  exclusive  possession. 
Then  the  question  remained.  Had  they  a  title  ?     He  thought 
it  strange  to  suppose  it  doubtful  whether  the  subject  was  in- 
eluded  in  the  charter  to  the  Magistrates — for  this  very  pursuer 
professed  to  hold  it  burgage  under  the  Magistrates.  Then,  could 
a  superior  prescribe  that  which  be  has  feued  to  a  vassal  ?    If  the 
vassal  never  entered  to  possession,  bat  allowed  the  superior  to 
remain  in  possession  during  forty  years«-that  was  a  virtual 
abandonment  of  the  feu.     It  was  alleged,  however,  that  there 
was  an  interruption  of  prescription  by  the  renewals  of  the  in- 
vestiture.    But  these  renewals  were  no  acknowledgment  of  the 
pursuer's  right; — they  were  merely  acts  performed  in  consequence 
of  a  standing  obligation,  and  the  possession  was  not  changed  by 
them.     The  Magistrates  had  a  right  under  their  charter.     And 
the  pursuer  could  not  deny  th«it  the  ground  was  within  the  limits 
of  the  charter.     The  charter  was  a  confimintion  of  a  previous 
grant    It  would  be  a  very  daugerous  doctrine  to  bold  seisin  ne- 
cessary in  such  a  case.     That  would  destroy  the  right  of  the 
MagiKtrates  to  the  whole  feus  also.     As  to  the  case  of  Beve- 
ridge*s  Trustees,  he  could  not  conceive  a  bounding  charter,  with 
parts  and  pertinents — for  that  would  just  unliound  it     But 
though  a  man  had  a  bounding  charter,  he  must  have  a  road  to  his 
house. 

Lord  Jfeadawhank  concurred,  as  to  the  Magistrates.  As  to 
Beveridge*s  Trustees,  he  had  thought  the  point  quite  settled.  He 
remembere«l  a  case  a  few  years  ago,  in  which  it  was  found  that 
the  proprietor  of  ^unds,  without  parts  and  pertinents,  was,  in 
a  division  of  an  adjoining  common,  found  not  entitled,  under  his 
charter,  to  dig  peats.  But  if  the  pursuer  should  fail  in  his  ac- 
tion against  the  Magistrates,  it  was  his  interest  to  fail  as  against 
Beveridge's  Trustees  also, — because  that  would  keep  the  ground 
open,  and  prevent  the  Magistrates  from  building  on  it 

D.  M'Neitt,  for  the  trustees,  stated,  that  the  case  of  a  road 
was  different 

The  Lord  Jiuiice-Clerk  did  not  regret  that  an  opportunity  for 
investigation  had  been  allowed.  But,  looking  to  the  precise 
terms  of  the  interlocutor,  he  concurred  with  the  Lord  Ordinary. 
The  Crown  charter  was  clearly  broad  enough  to  include  the  sub- 
ject. And  he  could  not  admit  the  doctrine,  that  it  was  necessary 
to  produce  an  infeftment.  He  could  not  allow  the  rights  of  the 
burgb  to  be  overturned  in  that  way.  The  title  of  the  Magis- 
trates  was  sufficient  to  prescribe,  if  they  could  prove  exclusive 
possession.  As  to  the  question  with  the  trustees,  be  would  ob- 
serve, that  in  the  case  of  Sanders,  the  Sheriff  had  no  power  to 
determine  the  matter  of  right, — it  was  a  mere  possessory  question. 

"  The  Lords  having  considered  this  note,  with  the  other  pro- 
ceed! tigs,  and  beard  counsel  thereon.  Adhere  to  the  interlocutor 
complained  of,  in  so  far  as  it  sustains  the  title  of  the  Magia- 


trates  of  Kirkaldy,  and  refuse  the  desire  of  the  note  ;  reserv- 
ing to  the  Lord  Ordinary  to  dispose  of  all  claims  of  expenses,  in- 
cluding those  of  opptMiiig  the  present  (note?)  tide ;  and  tjnoml  the 
defences  for  Beveridge,  supersede  the  consideration  thert'of  un- 
tit  the  question  with  the  Mat^tstrates  has  been  finally  dispused 
of,  and  to  that  extent  recal  the  interlocutor  us  in  hoc  statu/* 

Authorities  for  Pursuer. — Young,  1694;  Brown *s  Sup.,  I., 
39a.  Thomson,  February  I G88;  Ik,  IL,  lia  Wilson,  4th 
Xmuary  1G95;  lb,  IV..  238.  Young,  l-2th  November  1()7I  ; 
Mor.  p.  90^)6;  Ersk.  H.  Gi.  Senders  and  Geliatly  v,  lleid 
and  Hunter,  26th  February  1830. 

Authority  for  Msigis^ratea. — Lord  Tweeddale  r.  Town  of 
Musselburgh,  8(1  July  1740;  Kilk. 

Authority  for  Beveridge's  Trustees ;  Ersk.  III.  7,  6. 

Second  Division. — Lord  Ordinary,  Medwyn. — Jet,  Jameson, 
Marshall.— if//.  For  the  Magistrates,  Dean  of  Faculty  (Hope), 
Solicitor- General  (Cuckbum),  A.  M*Neill. — For  Beveridge's 
Trustees  O.  McNeill.— John  Ik  John  N.  Forman,  W.S.,  James 
Stuart,  S.8.C.;  and  T.  Landale,  S.S.C.,  Agents.— Mr  Thom- 
son, Clerk.— [T.  C.j 

6th  June  1833. 

No.  334 The  Rioht  Honol'iiable  Lady  Eltbank 

&  Mandatory,  Petitioners,  v.  Patrick  Campbi^ll, 
Tub  Royal  Exchanob  Assurance  Company,  & 
Thk  Phgbvix  Assurancb  Company  of  London, 
&  M and ATO RIBS,  Respondents, 

Sequestration  of  Landed  Estates— Judicial  Factor — Wht'renva^ 
riely  of  trust  -tlee'ls  hatl  b  en  granted  by  the  proprietor  of  a  tarut- 
ed  estatff  in  which  the  trustees  had  Iteen  infeft — Hetd  not  com- 
petent to  apjwint  a  judtciat  factor^  or  sequestrate  the  estates, 
there  being  no  compeitiion  and  no  bankruptcy* 

In  1 805,  a  §ain  of  money  wa«  borrovred  by  the  pe- 
titioner, Lady  Rlibank,  and  her  late  husband,  in  secu- 
rity for  which  a  bond  of  annuity  and  relative  trust- 
deed  wa»  executed,  by  whicti  the  rents  of  the  estate 
of  Pitlieuvlis,  belon^^ing;  to  her  ladyship,  were  con- 
veyed to  the  Royal  Exchange  Assurance  Company 
for  payment  of  an  annuity  of  £450  yearly  during  her 
life. 

In  1823,  a  similar  bond  and  trust  was  executed,  by 
which  the  rents  of  the  estate  of  Bachilton,  aiso  be- 
hmging  to  Lady  Elibank,  were  conveyed  to  the 
Phoenix  Assurance  Company,  in  security  or  an  annuity 
of  £4'i3,  6.  8.  during  her  ladyship's  lifetime.  Infeft- 
ment followed  on  both  estates  in  favour  of  the  trustees,* 
who  were  taken  bound  to  pay  the  surplus  rents,  after 
deduction  of  the  respective  annuities,  public  burdens, 
and  certain  other  debts,  Sec,  therein  specified,  to  the 
order  of  her  ladyship  and  her  husband. 

In  1824,  the  trustees  under  this  last  deed,  by  a 
new  deed,  to  which  Lord  and  Lady  Klibank  were 
parties,  conveyed  the  various  estates  to  certain  other 
trustees  for  certain  additional  purposes,  the  surplus, 
however,  still  being  payable  to  the  order  of  Lord 
and  Lady  Elibank. 

In  16^,  a  fourth  trust-deed  was  executed  in  favour 
of  Campbell,  as  trustee  for  the  whole  creditors  of 
Lord  and  Lady  Elibank,  and  conveying  the  whole 
estates,  rents,  &c.  belonging  to  them.  Infeftment 
followed  on  this  deed  in  June  1828.  Lord  Elibank 
died  in  April  1830.    On  19th  November  18:il,  the 

I  petitioner,  Lady  Elibank,  brought  a  reduction  of  this 
ast  deed,  so  far  as  regarded  her  own  estates  of  Bachil- 
ton and  Pitheavlis,  on  various  allegations,  the  truth 
of  which  was  denied  by  Campbell.  Thereafter,  the 
present  petition  was  prusented, — which,  after  uarrat- 
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ing  the  different  trusts  and  action  of  reduction,  al- 
leged that  the  trusts  were  Conflicting,  and  the  trus- 
tees disputed  as  to  their  respective  rights  under  theni) 
r^prayed  for  sequestration  of  the  rents  of  the  said 
estates,  and  the  appointment  of  a  judicial  factor  to 
uplift  the  rents  and  manage  the  properties,  &c. 

The  respondents,  in  answer,  pleaded  that  the  appli- 
cation was  incompetent — I.  Because  there  were  parties 
lawfully  in  possession  of  the  estates,  under  deeds 
granted  by  the  petitioner  herself. — 11.  Because  there 
was  no  competition  of  diligence  or  bankruptcy d— III. 
It  was  unnecessary,  as  the  trustees  were  managing 
the  estates,  and  were  both  able  and  willing  to  acoount 
for  their  intromissions. 

The  Court  unanimously  refused  the  petition,  with 
expenses. 

First  Dinsion. — For  the  Petitioner,  A.  Wood ;  J.  &  J.  Hol- 
land, W.  S.,  Agents. — For  Mr  CamplM?]!,  J.  W.  Dickson ; 
J.  Young,  S.S.C-,  Agent— For  the  Assurance  Companies, 
Monteith;  Gibson-Craigs,  Wardlaw  &  Dalziel,  W.S.,  Agents. 
—Mr  Bell,  Clerk.— L-^./r.  73.1 

6th  June  1833. 

No.  335. — Andrew  Zuill,  Pursuer^  v.  Thomas 
Bryce  Buchanan,  Defender, 

Landlord  and  Tenant — Sequestration — Liferenter  and  Fiar — 
ji  piece  of  ground  having  Iteen  left  to  one  in  liferent,  aud  to 
another  in  fee,  with  a  provision,  that  if  at  the  death  of  the  pro- 
prietor leaving  it^  it  ahotUd  be  under  len$e,  the  liferenter  nhould 
accept  from  the  far  £\0  Jtearly  till  he  should  obtain  the  nntnral 
pottteuion  s  a  tenant  being,  at  the  death  of  the  proprietor,  in  pos- 

.  ieuiont  not  under  a  lease,  but  under  tacit  relocation^  awl  con- 
tinning  in  pouetsum  {the  liferenter  accepting  the  £\0);  the 
Jiar  havi'ig  obtained  sequestration  againH  the  tenant,— but  hav- 
ing afterwards  failed  in  a  removing  f^as  having  no  interest  to 
pursue  a  removing  without  the  consent  of  the  liferenter,  who  had 
right  to  possession  whenever  the  lands  should  be  out  of  lease  J  ; 

-  and  the  tennnt  having  afterwards  brouglU  a  reduciim  of  the 
Sheriff^s. decrees  for  payment  in  the  sequestration — The  Court 

.  assoilzied  the  Jiar,  defender  in  the  reduction. 

.  The  pursuer  was  tenant  of  a  farm  at  Bridgend  of 
Boqnhan,  originally  under  a  lease  for  one  year,  by 
missives,  2d  April  1822,  between  him  and  Miss  Bu- 
chanan, the  proprietor,  and  afterwards  by  tacit  relo- 
^tion.  She  died  in  January  1828,  leaving  the  life* 
rent  of  the  farm  to  Gray,  and  the  fee  to  the  defend«r, 
with  a  provision  in  her  settlements,  that 

**  in  the  event  of  the  said  three  parks  being  nnder  lease  to  a  te- 
nant or  tenants  at  the  time  of  my  death,  the  rents  thereof,  during 
(he  existence  of  such  lease,  shall  form  part  of  and  belong  to  my 
^tate ;  and  in  lieu  thereof,  the  persons  succeeding  to  the  fee  of 
the  said  property  shall  make  payment  of  ^10  Sterling  yearly  to 
the  said  William  Gray,  commencing  the  first  Whitsunday  after 
my  death,  and  to  continue  ay  and  until  he  obtains  the  natural 
possession  of  the  said  parks,  when  (he  said  payment  of  ^10 
Sterling  yearly  shall  cease  and  determine.** 

After  her  death,  the  defender  (who  paid  the  £10  re- 
gularly to  Gray  as  the  liferenter)  demanded  the  rent, 
which  the  pursuer  refused  at  first,  although  he  ulti- 
mately paid  the  two  half  year's  rent^  doe  at  Whitsun- 
day and  Martinmas  1828.  On  the  15th  of  November 
1830,  the  defender  presented  a  petition  for  seqne^^tra- 
tion  for  the  rents  due  at  Martinmas  1829  ana  Whit- 
sunday 1830.  The  pursuer  consigned  them — and  the 
sequestration  was  recalled.  At  length,  however,  the 
Sheriff  found  the  defender  entitled  to  the  rents.  He 
then  raised  an  action  of  removing  against  the  pursuer. 


In  this,  when  advocated,  the  Conrtf  29cii  Jane  1831, 
notwithstanding  the  alleged  specially  arising  out  of  the 
composition  of  the  liferent  for  £lO,  while  the  lands 
were  under  lease^  assoilzied  the  pursuer  (then  defen- 
der)—Scottish  Jurist,  111.  558.  Thereafter,  Zuill 
brought  a  reduction  of  the  decrees  of  the  Sheriff,  in 
the  sequestration  for  the  rents  of  crop  1829— pleading, 
ifUer  a/M,-^Even  assuming  that,  under  the  circum- 
stances of  this  case,  the  defender  could  be  permitted 
in  the  present  action  to  found  on  a  valid  title  in  his 
person,  although  he  had  not  produced  it  in  the  pro- 
cess of  sequestration,  it  would  not  avail  the  defender, 
as  he  had  tm  valid  title  in  his  person,  to  entitle  him 
to  pursue  the  process  of  sequestration,  in  respect  his 
infeftment  is  expressly  qualified,  and  burdened  with 
a  liferent  conveyance  in  favour  of  William  Gray ;  and 
therefore  William  Gray,  during  his  life,  was  truly  the 
proprietor  of  the  lands,  and  had  the  sole  right  to  the 
rents.  '1  he  defender  pleaded,  inter  alia, — I .  The  pur- 
suer is  bound  to  pay  the  rent  in  question  to  the  re- 
spondent, as  the  heritable  proprietor  of  the  lands  duly 
infeft ;  and  there  was  sufficient  evidence  of  this  in  the 
record  of  the  Inferior  Court — II.  The  liferent  right 
of  William  Gray,  qualified  as  it  is,  is  no  bar  to  the 
defender's  claim  for  the  rents,  or  to  his  right  to  se- 
questrate, he  being  bound  to  pay  William  Gray  flO 
per  annum  until  he  get  the  natural  possession  of  the 
lands ;  and  that  annuity  having  been  actually  paid  to 
Gray,  and  Gray  never  having  made,  and  not  now 
making  any  demand  against  the  pursuer. 


<'  The  Lord  Ordinary  (Uth  May  1833,)  having  considered 
the  closed  record,  and  beard  parties  thereon,  and  thereafter  made 
avizandum,  sustains  the  defences,  assoilzies  the  defender  and  d«* 
cerns :  Finds  expenses  due,  and  remits  the  account,  when  lodged, 
to  the  auditor  to  be  tiixed. — Xote, — The  Lord  Ordinary  is  of 
opinion  rhat,  assuming  ^he  judgment  of  the  Court  in  the  question 
of  removing  between  these  parties,  pronounced  June  29,  1831, 
to  have  been  correct,  the  principle  of  it  will  not  reach  to  the 
present  case.  The  question  there  related  to  tbe  title  of  the  pre- 
sent defender,  as  fiar  of  the  estate,  to  insist  in  an  action  of  re> 
moving,  without  the  concurrence  of  the  liferenter;  and  the  Coort 
seems  to  have  thought  that,  as  the  particular  subject  was  so  farrx- 
cepted  from  the  pursuer^s  present  title  as  to  be  subject  to  the  lift*- 
rent  of  Gray,  in  theerent  of  there  being  no  subsisting  lease,  the  title 
to  remove  was  in  tbe  liferenter,  and  not  in  tbe  fiar;  but  tbe  Lord 
Ordinary  apprehends  that  the  present  question  is  essentially  dif- 
ferent. It  relates  to  tbe  rents  which  have  actually  fallen  due 
during  the  possession  of  the  pursuer  as  tenant  of  tbe  lands.  Tbe 
single  question  is,  To  whom  do  these  rents  belong  ?  If  tbey 
belong  to  the  defender,  he  has  surely  ah  abundant  title,  by  his 
infeftment,  to  demand  payment  of  them ;  and,  if  be  has  a  rigfat 
^o  demand  payment  of  them,  be  must  have  a  right  to  sequestrate. 
But,  by  the  terms  of  the  deed,  as  long  as  the  liferenter  has  Dot 
obtained  actual  possession  of  the  subject,  be  is  entitled  to  .€10 
annually,  to  be  paid  bv  the  defender.  The  defender  has  paid 
that  sum  for  the  years  in  question ;  and,  having  done  so,  be  must 
surely  have  a  right  to  demand  the  rent  from  tbe  tenant  The 
case  may  be  put  in  another  way.  Has  the  liferenter  any  right 
to  demand  payment  of  the  rent  ?  It  is  clear  that  he  has  not  Till  be 
gets  possession  be  has  a  right  to  tbe  ^10  ;  and  according  to  tlie 
decision  of  tbe  Court,  it  is  he  only  who  has  tbe  title  to  remove 
the  tenant,  so  as  to  obtain  possession.  But  there  is  no  pro- 
vision in  tbe  deed  under  which  the  liferenter  can,  in  any  case, 
have  right  to  the  rents  payable  by  a  tenant  remaining  in  posses* 
sion.  Till  be  gets  possession,  the  rents  belong  to  the  estate  of 
tbe  fiar.  But  the  argument  of  tbe  pursuer  would  come  to  this 
<-*that  no  body  could  ask  the  rents  or  demand  seque«trition. 
The  liferenter  cannot,  because  tbey  are  not  givf*n  to  him  by  the 
constitution  of  his  right;  and  he  has  taken  the  £10,  according  ro 
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the  jstipaWion  in  the  deed ;  aad,  if  he  wm  M  iittenipt  it,  the 
defence  ivoiitd  be  insuperable,  thnt  be  bad  neither  title  nor  in- 
terest to  insist;  and,  consequently,  if  the  present  defender  baa 
no  title,  the  pursuer  would  be  in  tbe  comfortable  condition  of  a 
tpnant  not  bound  to  pay  rent  to  nny  body.  In  tbe  argument  at 
the  btir,  it  f  eemed  to  be  thotigrbt  that  the  question  turned  on  this, 
Whether,  if  tbe  defender  had  not  a  title  to  remove,  be  coutd 
possibly  have  a  title  to  insist  for  sequeBtradon  ?  So  far  aa  it 
depends  on  this,  tbe  Lord  Ordinary  apprehends  that  the  nega- 
tive of  tbe  proposition  is  not  sound.  He  is  of  opinion  that  an 
bi'ir  apparent  has  a  good  title  both  to  receive  and  discharge  rents, 
and  to  insist  in  a  procesa  of  sequestration  for  payment  or  secwri- 
tv  of  them,  though  he  cannot  obtain  a  decree  t»f  removing. 
This  fullowa  from  the  right  toeofitinuetheaneestor'a  posaeasion, 
Krsk.  3,  8,  5,8;  More'a  Notes  on  Stair,  p.  147.  But  the  point 
w^s  pUinly  taken  for  granted,  and  indeed  decided,  in  the  case  of 
Wedderbum  p.  Mein,^JuV  2%  1707;  Mor.  10,399.    But,  in  the 

f resent  case,  the  defender  is  fiar  of  the  estute  actually  infeft. 
lis  title  is  no  doubt  burdened  with  a  lifenmt  sni  generfa.  But, 
till  tbe  lifcrenter  obtains  possession,  the  rents  are  pert  of  that 
estate,  and  the  liferent  consists  of  a  payment  of  .£10,  instead  of 
the  possession.  If  the  Lord  Ordinary  supposed  that  there  would 
be  any  inconsistency  between  the  judgment  which  he  has  pro- 
nounced and  that  of  the  Court,  in  the  removing,  he  would  have 
reported  the  cause.  But  he  sees  none ;  for  he  cannot  assent  to 
an  ol>servation  which  was  made  at  the  end  of  tbe  debate,  that 
tbe  effect  of  (he  interlocutor  of  the  Court  was  to  find  that  the 
present  defender  bad  no  right  to  the  rents." 

Tbe  piirsoer  reclniroed.     At  advising, 

Lord  Glenlee  thought  the  case  clear.  The  derision  In  the 
former  case  was  just  this — that  as  the  liferenterhad  right  to  pos- 
seiwion,  whenever  the  lands  should  be  out  of  lease,  the  fiar  had 
no  interest  to  pursue  a  removing  without  the  consent  of  the 
lifeaMiter. 

Lord  Crittgleiie  could  not  see  any  other  way  in  which  the  fiar 
could  make  his  right  effectual,  as  long  as  the  liferenter  chose 
toUke  the^lO. 

The  Court  refased  the  note,  with  additional  ex- 
penses. 

Second  Division. — Lord  Ordinary,  Moncreiff. — ^ct.  Dean 
of  Faculty  (Hope)— /f&.  Skene.  Whyte.— W.  A.  O.  &  R. 
Ellis,  W.S.,  and  Mowbray  &  Howden,  W.S.,  Agents. — Mr 
Kolland,  Clerk.— -[ T.C.I 

C/A  June  1833. 

No.    S36. —  A  BR  AM     WiLDF.Y   B  OB  ARTS,    BaiseYy     V. 
Cl7THBERT*S     CheDITOKS  AND  RePRCSKNTATI VES, 

Claimants, 

Process — Decree — (^aution — Appeal — J  partj^  in  one  h-anek 
of  a  euuie  becoming  entitled ^  in  consequence  of  a  judf^ment 
of  Court  in  the  principal  branch,  to  interest  at  Jive  per  cent. — 
JfflUf  thai  the  conld  not  be  deprived  of  the  present  benefit  of  that 
jnd^meni,  (6/f  the  ground  that  an  appeal  and  a  cnttnter  ap/tent 
were conteniplaled,)-^aH€l  eouM  uol  be  iMigedi  in  reeeu*in!*  /Miy- 
mtnl  of  her  Jive  per  cent,,  to  give  security  la  refund,  ekould  the 
decision  of  the  House  of  Lords  be  adoerse. 

The  principal  branch  of  this  ea^e  is  fully  reporled 
aniea,  (Scottish  Juiisti  Vol.  V.  pp.  97,  and  197,  20th 
November  1832,  and  24th  Janirary  1833).  In  lliU 
branch  of  the  case,  which  reKarded'^an  alleged  prefer- 
able claim  on  the  estate  by  Mrs  A.  M.  Tierney,  Lord 
FuUerton,  lOth  March  1832,  found  her  entitled  to  be 
ranked  preferably, 

**  to  the  extent  of  the  whole  debts  due  by  Lewis  Cuthbert  to 
the  late  Mr  Tierney,  at  the  date  of  Mr  Cnthbert's  letter  to  Mr 
Robarts,  of  I7tfa  April  1796;  to  that  extent  sustains  the  objec- 
tions (to  the  accountant's  report),  and  remits  to  the  acconntnnt 
to  amend  the  report  accordiugty,  and  quottd  ultra  repeU  the  ob- 
jections." 

To  thid  interlocutor  the  Court  adherod«  And  there- 
after. 


«•  The  Lord  Ordinary  (8d  July  1882.)  having  heard  parties' 
procurators  on  Mrs  Tierney*s  motion  for  an  Jnterim  decree  ;  be- 
fore answer,  remita  to  Mr  Ferrier,  accountant,  to  report  what  is 
tbe  precise  amount  of  her  preferable  claim,  and  whether  an  in- 
terim decree  can  be  granted  her  for  the  whole  thereof,  or  if  not 
for  the  whole,  to  what  extent  an  interim  decree  may  be  granted.*' 

On  the  11th  of  July  1S3'2,  in  respect  that  no  re- 
port had  been  prepared,  and  Of  consent,  the  Lord  Or- 
dinary avrarded  to  her  an  interim  payment  of  £1500, 
out  of  the  fund  in  medio,  consigned  in  the  Bank  of 
Scotland*     And 

•♦  The  Lord   Ordinary  (18th  December  1832,)  having  con* 
sidered  the  notes  of  the  accountant,  and  heard  counsel  tbereon, 
remits  with  instructions  to  tbe  accountant  to  calculate  the  in- 
terest  on  said  claim  at  five  or  at  four  per  cent.,  according  as  the 
Court  shall  dispose  of  tbe  question,  at  which  of  these  two  rates 
Mr  Robarts,  tbe  trustee  of  Mrs  Tierney,  (through  whose  in- 
strumentality the  preference  on  the  fund  in  his  hands  in  favour 
of  his  debt  over  the  ordinary  creditors  wus  obtained),  is  to  be 
held  liable  in  interest,  and  to  make  no  alteration  on  the  rate  of 
interest  in  consequence  of  tbe  consignation  in  the  bank,  as  it  does ' 
not  appear  that  this  was  done  at  the  request  of  Mrs  Tierney  in 
opposition  to  tbe  other  creditors,  or  that  there  was  any  inter-  ' 
fei'ence  on  her  part  wbicb  warrants  a  diminution  of  the  interest, 
oh  this  preferable  claim  ;  further,  to  state  tbe   interest,  so  that 
the  partial  payments  shall  first  discbarge  the  interest  that  may 
be  dve  at  the  dale  of  siich  payment,  and  the  balance  only  to  go 
to  the  extinction  of  the  capital ;  and  with  these  instructions,  of 
new  remits  to  tbe  accountant  to  report  in  terms  of  tbe  interlo- 
cutor of  3d  July  last." 

Agatn»t  this  interlocutor  Mm  Tierney  reclaimed—' 
praying, 

**  That  in  whaterer  rote  of  interest  Mr  Robarts  might  lie  ulti- 
mately subjected,  the  claimant  should,  notwithstanding,  be  en- 
titled to  legal  interest  on  her  preftratile  claim  aguinst  the  fund, 
and  to  instruct  the  accountant  accordingly.** 

At  advising  this  along  with  th^  principal  branch  of 
the  cause,  the  Courts  after  having  found  (20th  No- 
veniber  1832),  inter  alia,  that  Kobarts  the  raiser 
should  not  be  liable  in  accuinulaiions,  and  that  he  waa 
liable  in  certain  rates  of  interest  down  to  December 
1811, — and  having  thereafter  found  (24th  January 
1833^,  that  he  was  liable,  froni  December  1811  till 
the  (lutes  of  consignation,  in  five  per  cent,  interesi, 
and  having  remitted  to  tbe  Lord  Ordinary  to  pro^ 
ceed, — prouounced  the  following  interlocutor  on  her 
branch : 

^  In  re.itpeet  of  the  decision  now  pronounced  in  tbe  question 
as  to  the  rate  of  interest  between  tbe  common  agent  and  Mr 
Robarts,  find  it  unnecessary  to  proceed  farther  in  this  branch  of 
the  proceedings  at  present." 

Thereafter, 

<*  The  Lord  Ordinary  (7th  March  183&.)  having  heard  counsel 
for  the  parties  on  the  re{>ort  of  Mr  Ferrier,  regarding  the  balance 
of  the  preferable- debt  remaining  doe  to  Mrs  Tierney,  grants 
warrant  to,  authorises,  decerns,  and  ordains  the  Governor  and 
Company  of  the  Bunk  of  Scotland,  and  their  Treasurer,  to  make  ' 
payment  to  Mrs  Tierney  of  the  sum  of  £\i\%  3.  2.  Sterling 
(out  of  the  consigned  fund),  being  the  amount  of  said  preferable 
claim  at  Ist  March  instant,  as  ascertained  by  said  report,  with 
legUfl  interest  thereof,  so  far  as  composed  of  principal,  till  paidr 
deducting  from  said  sum  the  legal  interest  of  £0300,  from  18th 
April  till  the  12th  May  1831 ;  Ftwtber,  finds  the  common  agent 
liable  to  Mrs  Tierney  and  her  mandatory  in  tbe  expense  occa- 
sioned by  his  opposition :  Modifies  the  same  to  four  guineiusr 
and  decerns  therefor,  and  for  the  expense  of  extract,  if  not  paid 
within  ten  d^iys  from  this  dHte;  and  allows  an  act  and  wartant^ 
and  decree,  to  the  above  effect,  to  go  out  and  be  extracted  aJ 
interitn," 

The  common  agent  reclaimed,  praying  the  Court 
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'*  to  alter  and  recal  the  interlocutor  submitted  to  review ;  to  find 
that,  iM  koe  itaJLu^  no  interim  decree  for  any  further  tnterini  pay- 
ment ou^ht  to  be  granted  in  favour  of  Mrs  Anna  Maria  Tier- 
ney,  relict  of  The  Right  Honourable  George  Tiemey,  M.P., 
and  Andrew  Clason,  writer  to  the  Signet,  her  mandatory,  or, 
at  any  rate,  and  in  the  event  that  your  LordshipB  shall  be  of 
opinion  that  an  interim  decree  for  a  further  interim  payment 
niHy  be  gmnted  in  their  favour,  to  find  that  such  decree  can  go 
out  only  upon  caution  being  previously  found  and  lodged  in  the 
bandft  of  the  Clerk  of  Court,  by  Mrs  Tiemey  and  her  mandatory, 
that  any  farther  sum  which  may  be  so  decerned  for  ad  interim^ 
shall  be  repeated  and  paid  back  into  the  fund  consigned  in  the 
Hank  of  Scotland,  with  legal  interest  thereof  from  the  date  of 
receiving,  till  the  date  of  so  repaying  the  same,  in  the  event  of 
its  being  hereafter  decided  that  Mr  RobarU,  the  raiser,  is  not 
liable  to  those  interested  in  the  fund  in  media^  in  the  legal  rate 
of  interest  on  that  fund,  while  in  his  hands,  without  prejudice  to 
Mrs  Ticrney  and  her  mandatory  hereafter  to  insist  in  the  plea 
maintained  by  them,  but  repelled  bv  the  Lord  Ordinary,  that  the 
rate  of  interest  on  her  preferable  claim  cannot  be  affected  by  the 
rate  of  interest  on  the  fund  in  medio,  in  which  Mr  Bobarts  has 
been,  or  may  be,  found  liable.** 

At  advising,  the  common  agent  stated,  That  al- 
though, under  the  standing  tnterlocotors,  Mrs  Tiemey 
would  be  entitled  to  intere^tatthree  percent.,  he  was  de- 
liberating as  to  the  propriety  of  an  appeal,  lest  Robarts 
should  bring  a  cross-appeal ;  and  that  as  the  difference 
between  the  one  rate  of  interest  and  the  other  was  no 
less  than  £900,  he  must,  in  settling  with  her  on  the 
footing  of  the  standing  interlocutors,  demand  security 
for  repayment,  in  the  event  of  an  adverse  decision  by 
the  House  of  Lords,  and  that  the  less  prospect  there 
was  of  a  reversal,  the  more  easily  coold  the  security 
be  found.  Mrs  Tierney  answered,  That  the  possi- 
bility, first  of  an  appeal,  and  then  of  an  unfavourable 
judgment  in  the  appeal,  could  never  prevent  her  from 
reaping  the  benefit  of  the  decree  of  Court ;  and  that 
her  claim  for  legal  interest  did  not  necessarily  depend 
on  the  decision  as  to  the  rate  in  which  Robarts  should 
be  liable  ;  for,  as  an  heritable  creditor,  with  peculiar 
grounds  of  preference,  she  had  a  standing  reclaiming 
note  against  that  interlocutor  which  found  that  her 
rate  of  interest  necessarily  depended  upon  the  settle- 
ment of  that  question ;  and  the  other  party  could  not 
be  allowed  first  to  say,  that  as  the  interlocutor  against 
Robarts  had  given  her  five  per  cent.,  at  any  rate,  she 
need  not  insist  for  it  other  grounds,  and  then  to  turn 
round  and  oppose  her  drawing  the  five  per  cent,  under 
that  interlocutor. 

The  Court  refused  the  note. 

Second  Division. — Lord  Ordinary.  Medwyn. — For  Common 
Agent,  Keay,  Currie. — For  Mrs  Tierney,  A.  Wood — John 
Court,  S  S.G.,  and  A.  Clason,  W.S.,  Agents.— Mr  Rolland, 
Clerk — IT,  C] 

7/A  June  1833. 

No.  337. — Mrs  A.  Macmaster  or  Dickson,  &a, 
PursuerSf  v.  John  Macmaster,  &C.,  Defenders. 

Jurisdiction — Forum — Domicile — Process — Parties  domiciled  in 
America  hating,  iu  virtue  of  powers  of  attorney  from  Scotland, 
inlromiUed  with  an  American  estate, — and  arrestment  of  their 
Jtinds  in  this  country  having  been  used  ad  fundaiidam  jurisdic- 
tionem,  and  an  action  of  count  and  reckoning  raised  thereon—' 
Htdd,  that  such  action  was  incompetent,  and  Aat  the  accounting 
must  be  pursued  in  the  American  Courts, 

Patrick,  James,  and  Daniel  Macmaster,  three  bro- 
thers, all  deceased,  were,  during  their  whole  lives^  and 
at  the  periods  of  their  death,  domiciled  in  New  Brans- 


wick,  in  British  America.  Patrick  died  in  the  end  of 
1797,  or  in  the  beginning  of  January  1798,  intestate, 
and  his  sister  Mrs  Dickson,  the  pursuer,  became  en- 
titled to  a  part  of  his  succession,  which  consisted  of 
heritable  and  moveable  property  to  a  large  amount* 
The  pursuer  employed  James  and  Daniel,  her  bro- 
thers, to  auperintend  her  share  of  the  property  left  by 
her  brother  Patrick,  and  powers  of  attornev  to  that 
effect  were  sent  out  to  America  by  her  and  her  hus- 
band. James  and  Daniel  having  intromitted  with  the 
tunds,  and  died  without  accounting,  the  pursuer  arrett- 
ed their  funds  in  this  country,  jurisdictionis  fttndandte 
catuoy  and  raised  a  summons  against  the  defenders,  as 
representatives  of  the  said  James  and  Daniel  Mac- 
master,  and  also  as  intromittera  with  Patrick's  estate. 
The  summons  set  forth, 

**  That  Patrick  Macmaster,  merchant  in  Halifax,  Nots  Scotia, 
North  America,  brother  of  the  said  Mrs  Ann  Macmaster  or 
Dickson,  pursuer,  died  on  or  about  the  Sd  day  of  January  1798, 
intestate,  and  leaving  heritable  and  personal  estate^  property  and 
effects  to  a  laiige  amount :  That  James  Macmaster  and  Daniel 
Macmaster,  brothers  of  the  said  Patrick  Macmaster*  and  some. 
time  residing  in  St  Andrews,  New  Brunswick,  North  America, 
having  obtained  from  the  pursuers,  their  sister  and  her  husband, 
powers  of  attorney  in  their  favour,  or  in  favour  of  one  of  them, 
entered  upon  the  administration,  or  took  possession  of  the  whole 
estate  and  effects  of  the  said  Patrick  Macmaster,  deceased,  for 
behoof  of  themselves  and  of  the  pursuers,  and  others  interested 
therein,  or  entitled  to  share  in  the  said  succession  ;  and  they, 
and,  after  their  decease,  their  representatives  after  named  and 
designed,  defenders,  intromitted  with,  recovered  and  realised,  or 
obtained  possession,  and  as  representatives  of  the  said  James 
and  Daniel  Macmaster,  deceased,  or  in  their  own  persons,  are 
now  accountable  for  the  whole  estate,  property,  and  effects  of  the 
said  Patrick  Macmaster,  deceased,  and  so  are  liable  to  the  pur- 
suers for  their  just  share  and  proportion  of  the  same.** 

The  summons  then  concluded  for  count,  reckoning, 
and  payment  of  the  sum  effeiring  to  the  pursuer's  in- 
terest in  her  brother  Patrick's  succession.  In  limine^ 
it  was  pleaded  in  defence,  That  the  Court  of  Session 
was  not  the  proper  or  competent  forum  in  which  to 
demand  from  parties  domiciled  in  British  America,  an 
accounting  relative  to  the  succession  of  a  party  dying 
domiciled  there,  and  founded  upon  intromissions,  if 
any  had,  and  liabilities,  if  any  incurred,  under  the  law 
of  that  countrv ;  more  especially  where,  as  in  this  case, 
it  was  not,  and  could  not  be  averred,  that  those  parties 
had  been  called  upon  and  refused  to  account  in  the 
British  American  Courta,  which  Courts  alone,  with 
reference  to  the  nature  of  the  questions,  and  the  rights 
of  the  parties,  and  the  means  of  investigation  and  of 
judgment,  constituted  the  proper  forum  in  which  to 
take  such  accounting.  Lord  Mackensie  on  16th 
January  ItiSS^  pronounced  this  interlocutor : — 

*'  Sustains  the  preliminary  defences,  dismisses  the  action,  and 
decerns :  Finds  the  pursuers  liable  in  expenses,"  &c 

The  pursuer  reclaimed,  and  on  1 4th  February  1^3, 

The  Lord  Justice- Clerk  woald  ask,  what  was  said  to  the  aver* 
ment,  that  the  defenders  have  been  called  to  account  as  having 
intromitted  ?  He  should  like  to  see  a  little  mote  on  record. 
The  expressions  were  ambiguous.  This  case  was  not  exactly 
like  that  of  Brown's  Trustees  «.  Palmer,  17th  December  1831). 
He  was  odled  solely  as  executor.  He  had  no  idea  of  making  up 
a  record  on  the  ments. 

Lord  Hiraifoipftonifr.— Suppose  that  this  action  had  been  raised 
during  the  lifetime  of  the  late  psrtv  who  intromitted.  What 
would  the  reclaimer  say  to  that?  Did  not  the  case  of  Brown's 
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Trustees  meet  such  a  case?  Before  the  Court  took  any  step 
to  make  this  came  a  precedent,  short  minutes  should  be  ordered. 

Lord  Cring/etie  was  surprised  that  no  notice  had  been  taken 
of  a  rase  which  depended  before  him,  and  which  was  referred  to 
in  the  case  of  Brown's  Trustees  o.  Palmer,  viz.  Shirras  v.  Hlack  ; 
Sb.  IIL  183.  He  thought  that  the  Lord  Ordinary  had  been  in 
a  hurry  to  decide  without  due  inquiry.  The  other  defenders 
denied  intromiBsion  of  any  kind. 

Lord  GtenUe  thought  the  precedent  dangerous. 

Tlie  Court  ordered  short  cases  on  tlie  preliminary 
defence. 

The  pnrsaer  maintained,  That  the  Court  of  Sefision 
had  jurisdiction  ratiojie  rei  iit€B^  as  fundus  of  the  defen- 
ders were  in  ibis  country ;  and  it  did  not  affect  the 
question  whether  theae  were  heritable  or  moveable. 

Answered— i4c^or  sequitur  Jorum  reu  There  are 
Courts  of  Justice  in  New  Brunswick.  The  defenders 
are  there  resident.  The  intromissions  were  all  in 
New  Brunswick,  under  the  protection  of  the  law  of 
that  country.  The  liability  of  the  parties  must  ho 
determined  with  reference  to  that  law.  The  whole 
papers,  documents,  and  vouchers  of  every  kind  relative 
to  those  intromissions  are  there  preserved.  The  ad- 
ministration, whether  by  James  or  Daniel  to  Patrick, 
or  by  the  defenders  to  James  and  Daniel,  has  taken 
place  under  the  authority  of  the  Courts  there,  by 
their  intervention,  and  through  judicial  proceedings, 
which  remain  upon  their  records. 
The  Court  unanimously  adhered. 

Pursuers'  Authorities. — Ersk.  I.  2,  sec  19.  Ferrie  t».  Fair- 
lie,  dOtb  June  1831,  antea.  Ashton,  Hodgson  &  Company,  16th 
Jnne  1773;  Hailes,  p.  527;  Mor.  4835.  Haldane  «.  York 
Buildin)^  Company.  April  1725;  Mor.  4818,  and  Robertson,  p. 
531.  Oswald,  Ulh  December  1826;  S.  &  D.  Msustield. 
Ramsay  &  Company.  17th  June  1795 ;  M.  2594.  Morrison  t>. 
Kir,  25th  February  1790;  M.  4601.  Douglas,  Heron  &  Com- 
pany, 19th  November  1793;  M.  4602.  Scott  w.  Elliot,  9th 
December  1797;  M.  4845.  Shirras  v.  Black,  6th  February 
l8l^2.  not  reported.     Peters  t>.  Martin,  21st  June  1825. 

Defenders*  Authorities.— Brown^s  Trustees  ».  Palmer,  1 7th 
December  1830;  Scot.  Jur.  III.  p.  146.  Shirras  p.  Black,  ut 
supra  from  Lord  Cringletie'n  notes. 

Second  Division. — Lord  Ordinary,  Mackenzie. — Act.  Skene, 
Marshall.—////.  Ruthcrfurd..-Tod&Bomane8,W.S.,&  Thomas 
Kankeij,  S.S.C.,  AgeoU.— Mr  Thomson,  Clerk.— [J.  IT,  H.] 

Sth  June  1833. 

No.  338* — John  M'Vky,  Petitioner^  v.  Thomas 

Risk,  Respondent, 

Banknipt — Trustee — Cessio  Bonorum — J  trutlee  vnder  a  f/it- 
puntion  omnium  bonorum,  having  refuseiU  o^  ihe  ground  that 
he  had  no  fundi  to  take  any  tteps/or  recovering  certain  debts  al- 
h'ged  by  the  bankrupt^  but  which  the  trustee  averred  to  be  desperate 
'^  Circumstances  in  which  the  Court,  upon  the  applicalioa  of  the 
bankrupt,  appointed  a  new  trustee. 

The  petitioner  in  1822,  applied  for  and  obtained 
the  benefit  of  the  process  of  cessio  bonorum^  upon  bis 
exeeating  the  usual  disposition  omnium  bonorum^  un* 
der  which  the  respondent,  one  of  his  creditors,  was 
appointed  trustee.  The  petitioner,  upon  the  allega- 
tion that  the  respondent  had  taken  no  steps  under  the 
disposition  to  recover  certain  debts  said  to  be  due  to 
the  former,  and  also,  that  the  respondent  was  in- 
debted to  him  to  a  considerable  amount,  brought  an 
action  of  count  and  reckoning,  in  which,  after  some 
procedure,  Lord  Fullerton  on  80th  December  1832, 
pronounced  this  interlocutor : — 

*'  Having  heard  parties'  procurators,  and  considered  the  closed 


record  and  productions.  Finds  that  the  defender  has  as  yet  had 
no  intromissions  under  the  trust-disposition  granted  by  the  pur- 
suer :  Finds  that  there  is  no  ground  for  imputing  to  the  defen- 
der any  undue  negligence  or  violation  of  bis  duty,  in  carrying 
the  said  trust-disposition  into  effeet;  and  therefore  assoilzies 
the  defender  from  the  conrlusions  of  the  action,  and  decerns : 
Finds  the  defender  entitled  to  expenses." 

Upon  advising  a  reclaiming  n6te,  the  Court,  on  28th 
February  1833, 

'*  Supersede  advising  this  case  until  an  application  is  made  on  the 
part  of  the  bankrupt,  to  have  the  appointment  of  Thomas  Risk, 
as  trustee,  under  the  disposition  omnium  inmorum,  recalled,  and 
another  trustee  appointed." 

The  present  petition  was  therenpon  presented, 
praying  the  Court  to  appoint  a  new  trustee.  The  re- 
spondent,  in  answer,  did  not  deny  that  he  had  taken 
no  steps  to  recover  any  of  the  debtH  alleged  to  be  due 
to  the  respondent,  but  in  justification  stated,  that  the 
debts  were  utterly  desperate,  and  that,  as  he  had  no 
funds  whatever  to  meet  the  expense  of  attempting  to 
recover  them,  he  could  not  be  bound  to  advance  funds 
for  such  a  purpose ;  but  that  he  had  all  along  been 
willing  to  assign  to  the  petitioner,  right  to  recover 
any  debts  he  might  think  he  could  obtain  payment  of. 
He  denied  that  he  was  a  debtor  to  the  petitioner  in 
any  sum.     At  advising. 

Lord  President  thought  that  a  trustee  under  a  disposition 
omnium  bonorum  was  bound,  as  any  other  trustee,  to  take  all 
steps  necessary  to  realise  the  estate  of  the  bankrupt.  It  was  not 
enough  to  say,  there  would  be  no  reversion  to  the  bankrupt. 
He  was  entitled  to  see  that  his  creditors  got  whatever  dividend 
his  estate  could  yield. 

Lord  Balgray  concurred,  and  thought  that  a  neutral  person 
should  be  appointed. 

The  Court  accordingly  appointed  Mr  M'Gruther, 

who  was  suggested  from  the  bar,  trustee  in  room  of 

the  respondent. 

First  Division. —  Act,  Macallan;  Ainslie  Kc  Macallan,  W.S., 
Agents — Alt,    Christison ;    W.    Renny,    W.S.,   Agent.  —  B. 

Clerk.— [•''•  ^'  ^'  I 

Sth  June  1833. 

No.  339. — Jane  Robertson,  Pursuer,  v.  Johiy 

Henderson,  Defender. 

Process — Competency— Seduction — Damages — Jury  Court— 
^  party  having  brought  a  declarator  af  marriage,  Ofid  conclude 
ed  altertialicely  for  damages,  in  the  event  of  failure  to  eslabluh 
her  marriage  ,•  and  haeing  thereafter  wUhdrawn  her  conclusion 
as  to  marriage,  and  limited  it  to  damages  for  seduction ;  and  the 
case  having  been  remitted  of  consent  to  the  Commissaries  to  take 
a  proof,  and  a  decree  pronounced  in  terms  of  the  Itbel  for  da- 
mnges  against  the  defender,  in  respect  he  being  insolvent,  had  not 
found  cautioH'—L  Circumstances  in  which  the  Court  recalled 
the  interlocutor,  and  remitted  to  the  Lord  Ordinary  to  decide, 
whether  the  case  ought  not  to  have  been  sent  to  the  Jury  Court. -^ 
IL  Circumstances  in  which  the  defender's  trustee  held  tioUe  in 
expenti!'* 

The  pursuer  raised  a  declarator  of  marriage  against 
the  defender,  concluding  for  interim  aliment  as  long 
as  the  defender  refused  to  cohabit  with  the  pursuer. 
The  summons  contained  an  alternative  conclusion  for 
£1000  of  damages  on  the  head  of  seduction,  in  case 
of  failure  to  establish  said  marriage.  In  defence,  it 
was  maintained,  that  the  whole  averments  on  which 
the  conclusions  were  founded  were  false  ;  and  after  a 
variety  of  procedure,  the  pursuer  on  28th  January 
1832,  by  a  minute,  abandoned  the  conclusion,  that  she 
and  the  defender  were  married  persons.    The  Lord 
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Ordinary  on  2cl  Febmary  18S2,  repelled  the  daim  for 
interim  aliment,  in  respect  the  porsuer  had  failed  to 
establish  her  marriage,  and  the  summons  in  such  an 
event  contained  no  conclusion  for  aliment,  reserving 
entire  the  rights  of  parties.  His  Lordship  thereafter 
sisted  John  Hay,  general  agent  in  Edinburgh,  as  trus- 
tee for  the  defender,  who  had  been  insolvent.  The 
Lord  Ordinary  then  allowed  a  proof,  and  of  consent 
remitted  to  the  Commissaries  to  take  conjunct  proba* 
tion.  His  Lordship  thereafter  allowed  Hay,  the  de- 
fender's trustee,  to  withdraw  from  the  process,  reserv-* 
ing  all  questions  as  to  expenses ;  and  Henderson  hav-' 
ing  again  appeared  in  the  action,  his  Lordship  on  8th 
March  1833,  appointed  him  **  to  find  caution  for  the  ex* 
penses  of  process  by  the  first  box-day,"  &c«  There* 
after,  his  Lordship  pronounced  this  interlocutor : — 

"  In  respect  the  defender,  John  Henderson,  has  failed  to  find 
caution  in  terms  of  the  interlocutor  of  date  8th  March  last,  de* 
cerns  against  the  said  defender,  conform  to  the  conclusions  of 
the  libel,  for  damages  on  the  head  of  seduction  :  F*ind8  the  pur* 
■uer,  Jane  Robertson  or  Henderson,  entitled  to  the  expenses 
incurred  by  her,  and  remits  the  account  thereof,  when  lodged,  to 
the  auditor,  to  tax  and  to  report :  Finds  John  Hay,  general 
Rgentin  Edinburgh,  as  trustee  for  the  defender  Juhn  Henderson, 
Hable  to  the  said  pursuer  in  the  expenses  incurred  by  her,  occa- 
sioned by  the  opposition  of  the  said  John  Hay,  aa  trustee  fore- 
stud  ;  and  remits  the  account  thereof,  when  lo^ed,  to  the  auditor 
to  tax,  and  to  report." 

Henderson  reclaimed,  and  prayed  the  Court 

'<  to  assoilzie  the  defender  from  the  conclusions  of  the  libel, 
and  to  find  him  entitled  to  his  expenses ;  or  otherwise  to  find 
that  the  summons,  in  its  present  form,  being  at  the  instance  of 
a  party  designed  as  wife  of  the  defender,  for  seduction  by  the 
alleged  husband,  is  inept,  and  the  interlocutors  relative  thereto 
incompetent,  and  therefore  to  dismiss  the  action ;  or,  to  find 
that  the  conclusions  being  limited  to  damages  for  seduction,  th«j 
cnuse  was  one  specially  appropriated  to  the  Jury  Court,  and  the 
whole  interlocutors  pronounced  posterior  to  the  restriction  of 
the  conclusions,  and  particularly  the  interlocutor  complained  of, 
were  incompetently  pronounced,  and  therefore  to  recal  the  same, 
and  remit  to  the  Lord  Ordinary  to  proceed  according  to  law ; 
and  at  all  events,  to  find  that  the  defender  is  not  bound  to  find 
caution,  and  is  not  liable  in  the  expenses  of  any  part  of  the  pro- 
ceedings, by  a  failure  to  find  caution,  and  particularly  of  that  part 
which  related  to  the  conclusion  for  declarator  of  marriage,*'  &c. 

At  advising,  the  defender  pleaded  --That  in  terms 
of  the  Judicature  Act,  the  procedure  should  have  been 
before  the  Jury  Court,  and  that  the  consent  of  par- 
ties could  not  interfere  with  the  Statute.  There  was 
nothing  in  the  summons  entitling  the  pursuer  to  de* 
cree  for  damages  on  the  head  of  seduction.  Answer- 
ed— All  these  objections  should  have  been  stated  to 
the  Lord  Ordinary  in  limine.  It  was  too  late  now  to 
press  them.  The  whole  question  isi  whether  the  pur- 
suer is  to  rank  on  the  defender's  estate  for  damage  ? 
Caution  was  ordered  on  8th  March  last,  and  it  has  not 
been  found.  Does  decernitnre  follow  as  a  matter  of 
course? 

The  Court  pronounced  this  interlocutor : — 

**  Recal  the  interlocutor  submitted  to  review,  in  so  far  as  re- 
gards the  conclusions  against  the  defender  Henderson,  hoc  ttaiu^ 
and  remit  to  the  Lord  Ordinary  to  hear  parties  further  upon 
their  objecdoos  to  the  interlocutor  of  the  8th  March  last,  and  all 
other  points  of  the  cause,  and  proceed  therein  as  to  his  Lordtihip 
shall  seem  just,  and  decern  \  Further,  find  the  pursuer,  Jane 
Robertson,  entitled  to  the  expenses  of  this  appearance,  as  against 
*he  defender,  John  Henderson ;  modify  the  same  to  £%  2s.,  and 

lew  the  remit  to  the  auditor,  to  tax  the  expenses  found  due  by 


the   Lord  Ordinary^s  iDterlocutor  against  the  defender  John 
Hay,  and  re{>ort." 

Defender's  Authorities — 1  Wm,  IV.  c.  fi9.  seet.  8d.  6th 
Qeo.  IV.  c.  120.  sect.  28. 

Second  Division. — Lords  Ordinary,  F'uUertonand  Medwyn.— 
Act.  Dean  of  Faculty  (Hope).  Patton — Alt,  Cuninghame,  Shaw, 
Moir. — J.  A.  Robertson,  S.S.C.,and  James  Aruutt,  W.S., 
Agents. — Mr  Ferguson,  Clerk. — [J.  W.  H.'\ 

OUTER  HOUSE. 

lih  June  1833. 

No.  S40.^-^ROBERT  COCKBURH,  PttTsuer^v,  R.  H. 

Websteh,  Defender, 

Jurisdiction — Domicile — Citation — A  soldier  on  a  vuU  to  his 

ynendt  in  Scoiiandt  having  iii*ed  there  vpwards  ^Jvrty  daytf  and 

been  cited  in  an  actton  qfdamage»/or  as$autt;  ond  tke  turn  mom 

not  baoing  been  ierped  pertonaUjf — ZTe/cf,  /.  That  the  citation  vqj 

goodi  and  II.  That  the  Court  oj  Sctnon  hadjurisd:ciion. 

The  defender  was  a  lieutenant  in  the  9th  regiment 
of  foot.  In  December  ih32,  he  came  to  Kdiubarghi 
and  resided  with  his  inotliur  in  the  par»aer's  Iiodm*, 
No.  11,  Brandon  Street.  Oo  the  5th  uf  Fehruary 
1833,  the  pursuer  raided  an  action  of  damages  against 
him  for  assault,  and  the  citation  was  left  for  the 
defender,  '*  within  his  dwelling  place  in  Brandon 
Street,  near  Edinburgh,  with  a  servant  therein,  to  be 
given  to  him,"  as  lie  could  not  be  found  personally. 
In  limine^  the  defender  maintained.  That  be  had  no 
domicile  in  Scotland  at  the  time  of  the  alleged  assault, 
— he  was  merely  a  visitor  to  his  mother.  He  was  a 
native  of  England,  a  soldier,  and  had  for  the  greater 
part  of  the  lust  year  been  in  England  and  Ireland  on 
duty :  That  in  these  circumstances,  there  was  no  pro* 
cess  against  the  defender,  in  respect  that  he  had  uot 
been  personally  cited ;  and  therefore,  that  there  wai 
no  legal  citation  against  him,  and  even  though  there 
were,  he  was  not  subject  to  the  jurisdiction  of  the 
Court  of  Session.  Answered-^The  citation  was  served 
upon  the  defender  on  the  6th  February  1  b33,  and  left 
at  the  dwelling  of  bis  mother  in  wandon  Street, 
where  the  defender  tben  lived.  Beaidea,  assault  is 
criminal,  and  the  party  assaulted  is  entitled  to  sue  the 
ofFender  on  the  spot,  whether  he  be  native  or  foreigner. 
This  power  cannot  be  affected  by  the  pursner  choosing 
to  limit  his  action  to  pecuniary  reparation. 

Lord  Mackensie  repelled  the  objection. 

Pursuer's  Authority. — Bailie  v.  Menzies,  1710;  M.  3704. 

Lord  Ordinary,  Mackensie. — AcL,  Chapman. — Alt.  Mac- 
dougal.— George  lirunton,  S.S.C.,  and  John  llkiiackenzie,  AV.S., 
Agents. — Mr  Beveridge,  Clerk. — [J.  W.  i/.] 

TEIND  COOIkT. 

bth  June  1833. 
Ko.  341. 

The  following  augmentation  waa  liwarded : — 

Clackmannan — Presbytery  of  Stirling — Old  Stipend,  lAII, 
88  bolls  meal ;  88  lx>lU  barley ;  16  bolls  oats,  and  a  further  qnan- 
tity  of  victual,  half  meal  and  half  barley,  equal  to  JC50  Scerlin*:, 
and  £^  6.  8.  for  Commuuioa  Elencnis. —.Stipend  oiodified  uf 
this  date,  18  chulders,  half  meal  aud  half  barley.  an4  jCIO  for 
Communion  £lemeuts,-^^ing  an  augmeotaciou  of  3  cfaaldcfv, 
and  £\,  18.  4. 

Printed  by  M.  ANDERSON,  Law.rriaier. 
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COURT  OF  8SSSION. 

INNBR-HOUSE. 

Qih  June  1833. 

No.  342. — Margaret  Anderson  or  Baik,  and  El- 

8PRTH  Bain  and  Curators,  Pursuer*,  v*  William 

Shand,  Defender^ 

Rw  JitdiCHta— Foreign— r?rcif»»f/a»»c«  iw  which  held^  7.  That 
the  decree  nf  of t>reig,n  ctntHwat  not  ren  judicata,  jo  q9  to  bar 
eu  accoufUing  in  this  Court. — //.  That  a  power  ofailomey  to 
two  perton*  jointly,  eouid  not  enahle  one  ofittem  to  catrry  on  a 
iuh  in  nnme  of  his  constituent^  when  his  intereit  was  directly  op' 
pos^d  to  (hat  of  tuck  constituent. 

The  pursuer,  Mttrgaret  Anderson,  had  two  brothers, 
Thomas  and  John,  who  possessed  considerable  estates 
in  Jamaica.  On  16th  June  1809,  Thomas  executed  a 
latter  will  and  settlement,  by  which,  inter  alia^  he  be- 
cjueathed  certain  property 

**  nnto  my  desr  aitd  aflfectionate  aiRter  Margaret  Bain,  or 
hrother  Mr  Alexander  Bain,  if  be  ftnrvives  her,  my  dear  and  af- 
fectionate brother  Mr  Alexander  Anderson,  or  his  present  law- 
ful wife,  if  abe  survives  him,  each  to  draw  a  moiety  of  the  year- 
ly interest  during  their  natural  lives,  for  their  aecommodation 
and  family,  afid  after  their  deceases  or  decease,  that  brother 
Alfxander  and  sister  Margaret^a  children,  with  brother  John 
Anderson's  daugliter." 

By  this  deed  the  testator  appointed  his  brother 
John,  and  some  other  persons,  executors  and  sole  in- 
tnimitters  with  his  whole  estates,  real  and  personal, 
situate  in  the  island  of  Jamaica.  Upon  Th<Mnas'8 
death  in  1810,  John  nlone  accepted  of  the  office  of 
executor — took  possession  of  his  brother's  property-^ 
gave  up  inventories  in  1812*^^ok  out  letters  of  ad- 
ministration in  the  Courts  of  that  country;  and  as- 
snmed  the  whole  manaf^ement  of  the  succession,  down 
to  his  death  on  28th  December  1818.  By  his  latter 
will,  executed  on3Ut  October  1816,  John,  inter  alia, 
bequeathed 

••  unto  my  dear  sister  Margaret,  the  wife  of  Alexander  Bain,  of 
the  county  of  Moray,  in  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called  Scotland,  the  sum  of  jBIOOO 
Sterling  money  of  Great  Britain,  the  same  to  be  equally  divided 
between  herself  and  such  of  her  children  as  may  he  living  and 
residing  in  Scotland  aforesaid  at  the  time  of  my  decease.** 

By  this  deed,  James  Come  Pownall  and  the  defen* 
der,  William  Shand,  were  appointed  John's  sole  exe« 
enters.  They  seem  both  to  have  accepted,  but  the 
defender  was  the  chief,  If  not  sole  acting  executor,  and 
as  such  took  possession  of  the  estates  of  John,  and 
also  of  Thomas  Anderson.  The  pursuers  averred,  that 
bad  the  estates  been  sold  timeoosly,  they,  with  the 
alav«M  and  stock  thereon,  were  not  merely  sufficient 
to  pay  all  the  debts  due  by  the  testators,  but  would 
have  yielded  a  large  reversion  to  the  legatees.  This 
was  denied  by  the  defender,  who  alleged  that  the  debts 
were  more  tluin  the  value  of  the  properties  ;  and  it  ap- 
fMsared  that  certain  writs  of  extent  had  been  issued 
(but  alleged  by  the  pursuers  collusively)  against  the 
estates  of  Thomas  Anderson.  It  also  appeared  that 
the  succession  of  both  had  been  thrown  into  Cliancery  ; 
and  the  defender  and  Mr  Pownall  were  appointed  re* 
iU'ivers  of  ike  estates. 

The  pursuer,  Margaret  Anderson,  and  hor  husiband 
Vui..  V. 


Alexander  Bain,  (who  died  after  the  present  action 
was  brought)  and  her  brother  Alexander,  had  sent  out 
a  power  of  attorney  in  favour  of  the  defender  Shand, 
and  Alexander  Anderson,  junior,  of  the  island  of  Ja- 
maica, jotVi^/y,  authorising  them  to  recover  what  be- 
longed to  them  from  the  succession  of  Thomas  and 
John  ;  and  from  the  documents  produced,  appearance 
seemed  to  have  been  made  by  counsel  for  them  in 
the  colonial  Courts ;  when,  after  a  variety  of  procedure, 
a  report  was  made  by  the  master,  and  an  order  pnn 
nounced,  appointing  the  defender  and  Mr  Pownall 
(the  receivers  of  the  estates)  to  pay  certain  debts  men- 
tioned in  the  order,  by  a  certain  day,  iiiiling  of  which 
being  done,  the  estates  to  be  sold,  and  the  produce  ap-* 
plied  in  payment  of  the  several  debts  specified  in  the 
decree,  according  to  their  various  preferences.  The 
decree,  which  was  dated  30th  September  1823,  bore 
expressly  that  counsel  had  been  heard  for  "  Alexander 
Bain,  and  Margaret  his  wife  (the  pursuer),  Alex* 
ander  Anderson  the  younger,"  Ac  But  no  sum  was 
appointed  to  be  paid  to  either  of  these  parties,  nor  was 
there  any  notice  taken  of  their  being  entitled  to  any 
part  of  the  succession ^ 

The  defender  Shand  having  returned  to  this  couu'r 
Cry,  the  present  action  of  count  and  reckoning  was,  in 
1828,  brought  against  him  at  the  instance  of  Margaret 
Anderson  and  her  husband.  The  latter  having  died, 
his  daughter  Elspeth  Ikiin  was  sisted  as  a  party,  and 
a  decree-dative  was  afterwards  obtained  by  her,  as 
nearest  in  kin  to  her  father.  Her  husband  having 
been  forth  of  the  kingdom,  A  pur^tor  ad  U$em  was* 
appointed  to  her. 

In  defence,  it  was  pleaded-^I.  Tliat  the  pursuev 
Elspeth  had  no  title  to  pursue. — II.  That  the  judg- 
ment of  the  Colonial  Court  in  Jamaica  was  rrsjuUi^ 
cata,  and  the  defender  was  not  bound,  except  in  that 
Court,  to  enter  into  any  count  and  reckoning  wiM'  tbo 
pursuers. 

The  Lord  Ordinary  on  3Ist  January  1833,  pro* 
nounced  the  following  interlocutor : 

**  Having  heard  counsel  for  the  parties,  and  eonaldered  the 
closed  record,  and  whole  process,*— In  respect  that  Elspeth  Bain 
and  her  curator  ad  litem,  and  M^rf  Bain,  are  now  listed  as  pur- 
suers in  this  action,  and  have  produced  a  decree  dative  decern* 
ing  them  executors  to  their  father  Alexander  Baio*  Repels  the 
objections  to  the  titles  pf  the  pursuers  to  insist  in  thiii  action  s 
Finds  that  the  pow^r  of  attorney  granted  by  the  pnrsuer 
Margaret  And9rson  or  Bain,  and  her  late  husband  for  his  inte- 
rest,  and  by  her  brother  Alexander  Anderson,  in  favour  of  the 
defender  and  Al^a^nder  Anderson,  junior,  jointly,  but  not  sever- 
aiiy,  could  not  authorise  their  attorneys  to  make  the  pursuer, 
Margaret  A-^iAenon,  a  party  to  an  action,  and  to  carry  it  on  in 
the  Court  of  Chancery  in  Jamaica,  in  which  the  interfst  of 
Margarat  Anderson  was  directly  opposed  to  that  of  the  defender ; 
and  therefore  finds,  that  the  proceedings  in  that  action,  and  the 
judgveiiC  pronounoed  in  it,  exonerating  the  defender  of  his  intro^ 
missions  as  e^^eautor  of  John  Anderson,  are  no  bar  to  bis  being 
called  to  account  for  these  intromisaions  by  the  pursuers  in  this 
action  <  Therefore,  repels  the  defence  of  ren  judicata ;  and  be- 
fore further  answer,  appoints  parties  to  be  heard  as  to  the  mods 
in  which  the  accounting  should  proceed." 

Tlie  defender  reclaimed;  but  the  Court  unanimous* 
ly  adhered. 

First  Division Lord  Ordinary,  Corebouse.*— ^cl.  A.   An* 

derson,  Forbes ;  John  Johnson,  S.S.C.,  Agent. — Mt,  P.  Ro« 
bertson. — Lamond  ^  Newton,  W.S.,  Agents.— Mr  Bell,  Cl^rlb 
—[J.IK./?.] 
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No.  343. — Wellwood's  Trustees,  Pursuers,  v,  Isa- 
bella Clarke,  &c.,  Defenders  and  Claimants, 

Spes  Successionis — Jus  Credit! — Trust-deed  •^  Settlement  — 
.  Construction  of — A  truster  havijig  destined  a  certain  sum  to  be 
ilivided  amon^  his  grand  children,  exceptinf^  the  one  who  was, 
"  as  heir,  entitled  to  succeed**  to  a  certain  estate — Held,  that  the 
eldt'sl  tOTi  of  the  proprietor  of  said  estate,  who  held  it  in  /eC'- 
iimple,  was  not  excluded  from  a  share  of  said  sum,  M  the  heir 
entitled  to  succeed,  in  respect  the  eUate  was  7iot  entailed  on  him, 
and  he  had  no  jus  credici,  but  ruerelj/  a  s^es  su.ccessionis  to  said 
estate. 

The  late  Mr  Wellwood  of  Garrock  and  Pitliror 
held  his  estates  under  strict  entail.  On  the  failure 
of  heirs-male,  they  descended  to  his  brother.  His  own 
family  consisted  only  of  two  daughters, — Isabella,  mar- 
ried to  Mr  Clarke  of  Comrie,  and  mother  of  the  claim- 
ants, and  Mary,  married  to  Mr  Johnstone  of  Sands. 
At  the  marriage  of  the  elder  daughter,  only  an  an- 
nuity, determinable  in  certain  circumstaDces,  was  set- 
tled upon  her,  but  upon  Mary,  the  younger,  £5000  was 
provided  for  the  younger  children  that  might  be  born 
of  the  marriage  between  her  and  Mr  Johnstone.  Mr 
Wellwood  having  thereafter  realised  large  moveable 
foods,  executed,  m  favour  of  his  daughter  Isabella,  fi 
bond  of  provision,  whereby  he 

**  bound  and  obliged  himself,  his  heirs,  executors,  and  succes- 
sors, to  content  and  pay  to  the  said  Robert  Clarke,  now  of 
Comrie,  and  Mrs  Isabella  Wellwood,  his  spouse,  in  coi^unt  fee 
and  liferent,  and  to  the  children  procreated,  and  to  be  procreat- 
ed, of  the  marriage  between  them,  other  than  the  heir  entitled 
to  succeed  to  the  estate  of  Comrie,— and,  fiiiling  of  such  chil- 
dren, other  than  the  heir  entitled  to  succeed  to  the  estate  of 
Comrie,  to  the  heir  himself  in  fee — the  sum  of  ^6000." 

This  deed  then  declared,  that  the  said  sum  should, 
after  the  granter's  death,  be  divided  among  the  chil- 
dren, in  such  proportions  as  the  said  Robert  Clarke 
and  Isabella  Wellwood  should  appoint ;  and  that  the 
right  of  liferent  to  Mrs  Clarke  over  the  said  £6000 
should  be  restricted  as  therein  mentioned.  And  in  like 
manner, 

<*  if  the  said  Robert  Clarke  shall  survive  his  said  spoUFe,  and 
there  be  a  child  or  children  of  the  said  marriage  other  than  the 
heir  entitled  to  succeed  to  the  estate  of  Comrie,  then  the  said 
Robert  Clarke's  right  of  liferent  shHll  be  restricted  to  £'200 
Sterling  per  annum  during  the  existence  of  such  child  or  chil- 
dren ;" 

but  that  the  rights  of  liferent  in  both  cases  should  re- 
yive  in  the  event  of  the  death  of  such  child  or  children. 
In  virtue  of  powers  of  revocation  in  said  bond,  a 
trust-deed  was,  on  10th  April  181 1,  executed,  recalling 
it,  and  vesting  in  trustees  funds  for  ultimately  en- 
larging the  provisions  of  his  daughters  and  their 
families.     The  truftees  were,  inter  alia^  appointed 

*'  to  pay  to  my  said  daughter,  Isaliella**  (  Mrs  Clarke)  "  the  in- 
terest of  the  sum  of  £6000,  as  well  as  of  her  share  of  the  resi- 
due of  my  fortune  herein  after  mentioned,  during  all  the  days 
of  her  lifetime,  if  she  shall  survive  me,  at  two  terms  in  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the 
first  payment  at  the  first  of  these  terms  that  shall  happen  after 
my  decease ;  and  which  interests,  both  of  the  foresaid  sum  of 
£6000,  and  of  the  share  of  the  residue  of  my  fortune,  shall  be 
at  her  own  disposal,  and  no  way  subject  to  the  jus  mariti  of  her 
busbatid,  which  is  hereby  expressly  excluded,  iiehhcr  shall  the 
same  be  any  ways  affected  by  his  debts  or  deeds ;  and,  upon  her 
decpunc,  in  case  she  survives  me,  they  shall  pay  over  the  fore- 
said principal  sum  of  £6000  it:<elf,  to  and  among  her^pbildrpn. 


whether  of  this  or  any  succeeding  marriage,  in  such  proportions 
as  she  shall  appoint  by  a  writing  under  her  band ;  and  failing 
such  distribution,  to  them  share  and  share  alike,  with  a  htih 
part  more  of  penalty,  and  the  due  and  ordinary  anneal -rent  of 
the  said  principal  sum,  from  and  after  the  term  I  he  ijitcrest  has 
been  paid  to  her,  aye  and  until  paydient ;  but  declaring  always, 
that  while  there  are  younger  children,  neither  the  '  heir*  entitled 
to  succeed  to  the  ebtate  of  Comrie,  nor  the  heir  of  any  othir 
marriage  my  said  daughter  may  enter  into,  who  shall  be  entitU'd 
to  succeed  to  an  estate  of  ^'500  per  annum,  or  upwards,  shall 
be  entitled  to  any  part  of  the  said  sum  of  Jt*6000 :  And,  in  casie 
my  said  daughter  shall  predecease  me,  I  hereby  appoint  my  said 
trustees,  and  their  foresaids,  upon  my  decease,  to  pay  over  the 
said  sum  of  ^6000  to  her  children  not  entitled  to  succeed  as 
aforesi^id,  in  such  manner  as  J  shall  appoint,  by  a  writing  under 
my  band ;  and  failing  of  such  division,  to  them  share  and  share 
alike,  with  interest  and  penalty  in  manner  foresaid ; — whom 
failing,  to  the  child  or  children  entitled  to  succeed  to  the  estate 
of  Comrie,  or  other  estate  of  ^500  Sterling  yearly,  or  upwards, 
in  such  proportions  as  shall  be  fixed  on  by  their  mother,  or,  if 
she  shall  make  no  division,  by  myself;  and,  failing  such  divi- 
sion, to  them  equally,  share  and  share  alike  ; — wboiu  tailing,  to 
the  child  or  children  of  the  said  Mary  Wellwood,  my  youngest 
daughter,  other  than  her  child  or  children  entitled  to  succeed  to 
the  estate  of  Sands,  or  to  an  estate  or  estates  of  Jt'5U)  per  an- 
num, and  upwards,  and  that  in  such  proportions  as  sbe  shall  di- 
vide the  same ;  and,  in  case  no  division  shall  be  made,  to  such 
children  share  and  share  alike  ;— whom  failing,  to  the  child  or 
children  of  the  said  Mary  Wellwood  entitled  to  succeed  to  the 
estate  of  Sands,  or  to  an  estate  or  estates  of  the  yearly  value  of 
jE,*500  Sterling,  and  upwards :  and  if  more  than  one  child  en- 
titled to  succeed  to  such  estates,  the  same  to  be  divided  iu  such 
proportions  as  she  shall  think  proper;  and,  failing  of  such  divi- 
sion, to  be  paid  to  them  share  and  share  alike  ; — whom  all  tail- 
ing, to  the  said  Isabella  Wellwood,  her  heirs  orasbignceti  what- 


soever." 

With  regard  to  the  residue  of  his  fortune,  it  was 
disposed  of  in  these  terms : — 

''  I  direct  the  same  to  be  divided  and  bestowed  as  follows, 
vis. — In  case  I  abaU  leave  no  lawful  children  other  than  the  Mid 
Isabella  and  Mary  Well  woods,  my  said  trubtees  and  their  fore- 
saids shall  divide  the  same  equally,  and  bestow  One-half  thereof 
Upon  my  iiaid  daughter  Isabella  and  her  family,  and  the  siaiie 
shall  descend  and  be  payable  in  the  same  way  and  manner  as  1  have 
appointed  them  to  bestow  the  ^6000  above  mentioned :  and  the 
other  half  they  shall  bestow  upon  my  said  daughter  Mary,  in 
liferent,  during  all  the  days  of  her  lifetime,  if  she  shall  suitive 
me,  and  make  payment  of  the  interes^t  thereof  to  her  ut  two 
terms  in  the  year,  Whitsunday  and  Murtinmas,  by  equal  por- 
tions, and  beginning  the  first  payment  at  the  Urst  of  tLe>c  ttnns 
after  my  decease  :  And,  upon  her  decease,  in  case  she  survives 
me,  they  shall  pay  over  the  foresaid  half  of  the  residue,  to  and 
amongst  her  children,  whether  of  the  present  or  any  succeedinj^ 
marriage,  iu  such  proportions  as  she  ahull  appoint  by  a  writing 
under  her  hand  ;  and  failing  such  appointment,  to  them  bhare 
and  share  alike,  with  a  fifth  part  more  of  penalty  in  case  of  fail- 
ure, and  th9  due  and  ordinary  annual-rent  of  the  principal  ►um, 
from  and  after  the  term  of  payment  until  payment :  But  de- 
claring always,  that  while  there  are  younger  children,  neither  the 
heir  entitled  to  succeed  to  the  estate  of  Sands,  nor  the  ht-ir  of 
any  other  marriage  my  said  daughter  Mary  may  enter  into,  who 
shall  be  entitled  to  succeed  to  an  estate  of  Jt'dOO  per  aniiuio  oc 
upwards,  shall  be  entitled  to  any  part  or  portion  of  the  said  re- 
sidue :  And,  in  case  my  said  daughter  Mary  shall  predecease 
me,  I  hereby  appoint  my  said  trustees,  and  their  foresaids,  u[K>n 
my  decease,  to  pay  over  the  said  half  of  the  said  residue  to  her 
children  not  entitled  to  succeed  as  aforesaid,  in  such  manner  as 
I  shall  appoint  by  a  writing  under  my  band  ;  and  failing  of  such 
division,  to  them  share  and  share  alike,  with  interest  and  penalty 
in  manner  foresaid ; — whom  failing,  to  the  child  or  children  en- 
titled to  succeed  to  the  estate  of  Sands,  or  other  estate  of  £jOO 
yearly  or  upwards,  in  such  proporrions  as  shall  be  fixed  on  by 
their  mother  or  myself;  and  failing  such  division,  to  tbem  equal* 
ly,  share  and  share  alike  ;-^whom  failingi  to  the  child  or  chil- 
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dren  of  the  said  Isabella  Well  wood,  my  eldest  daughter,  other 
than  her  child  or  cbildrea  eatitled  to  sucreed  to  the  said  estate  of 
Comrie,  or  other  estate  or  estates  of  £jOO  per  annum  or  up. 
wards,  and  that  in  such  proportions  as  she  shall  divide  the  same ; 
and  failing  of  such  division,  to  sitrb  children  share  and  share 
aiiice;— whom  failing,  to  the  child  or  children  of  the  said  Isa- 
bella Wellwood  entitled  to  succeed  to  the  estate  of  Comrie,  or 
to  an  estate  or  estates  of  £500  per  annum  and  upwards  ;  and  if 
mure  than  one  child  entitled  to  succeed  to  such  estates,  the  same 
to  i»e  divided  in  such  proportions  as  she  shall  think  proper;  and, 
failing  such  division,  to  be  paid  to  them,  share  and  share  alike ; 
-whom  all  failing,  to  the  said  Mary  Wellwood,  her  heirs  and 
at&igoees  whatsoever." 

The  truster  afterwards  declared  the  £6000,  left  in 
favoor  of  Mrs  Clarke  of  Comrie,  to  he  irrevocable,  in 
as  far  an  related  to  her  and  her  children.     Mr  Well- 
wood  died  in  1820;  and  the  trustees  having  realised 
the  estate,  there   remained   in    18S0,   a   balance   of 
£21,769  to  be  divided  among  the  families  of  the  trus- 
ter's daughters.     But  Mrs  Clarke  having  died  in  May 
ib36,  leaving  ten  children,  but  without  executing  any 
dped  of  division  of  the  sum  provided  for  her  and  her 
children  by  her  fatlier^s  trust,  the  trustees  entertained 
doubts  how  it  should  be  divided,  and  in  particular, 
whether  Mr  Andrew  Clarke,  the  eldest  son  of  Mr 
Clarke,  and  as  such  entitled  to  succeed  to  the  estate, 
in  case  of  intestacy,  was  entitled  to  claim  a  share  of 
Mid  provision.      A    multiplepoinding    having    been 
brought  in  name  of  the  trustees,  in  which  the  heir  and 
the  younger  children  of  Mr  Clarke  made  appearance 
—the  heir  pleaded — As  the  claimants  father  is  alive, 
and  holds  his  estate  in  fee-simple,  and  is  under  no  ob- 
ligation limiting  his  right  to  dispose  of  it,  or  burden 
it,  the  claimant  does  not  legally  fall  under  the  descrip- 
tion of  an  "  heir  entitled   to  succeed  to  the  estate  of 
(-omrie."     The  claimant,  therefore,  as  one  of  the  chil- 
dren of  Mrs  Clarke,  has  a  right  to  a  proportional 
share,  along  with  his  brothers  and  sisters,  of  the  sums 
settled  on  her  childron  by  her  father*s  trust-deed  of 
settlement.     Answered — Mr  Andrew  Clarke,  the  eld- 
e.st  son,  as  being  the  heir-at-law  of  hid  father  in  Com- 
rie, is  for  the  present  excluded  from  any  share  of  his 
grandfather's  succession;  and  there  is  no  warrant  in 
Mr  Welhvood's  settlement  authorising  an  equal  divi- 
<^ion  among  all  his  danghter*s  children. 

On  the  6th  March   1832,  Lord   Mackenzie  pro- 
nounced this  interlocutor: — . 

"  Sustains  the  claims  of  Andrew  Clarke,  Eaquirc,  and  decerns 
in  the  preference  and  against  the  raisers  of  the  multiplepoinding 
accordingly :   Repels  the  claim  of  Miss  Isabella  Clarke  and  her 
other  brothers  and  sisters,  and  decerns :  Finds  no  expenses  due 
\  either  party  in  this  discussion. — Note. — The  Lord  Ordinary 
thinks  the  due  construction  of  the  words  *  entitled  to  suiceed'  in 
the  deeds  libelled,  is  <  having  in  him  right  to  succeed,*  not  mere 
-V^j  tucceisiotiU.     This  is  not  only  the  technical  meaning,  but 
the  M'ords  were  first  used  in  reference  to  an  estate  actually  en- 
tailed, where  there  already  existed  a  right  of  succession,  and  were 
afterwards  extended  to  the  estate  of  Comrie,  or  any  other  estate. 
\rorib  £300  a-year ;  and  the  provision  was  made  to  relate  to  any 
uf  the  children  who  might  be  entitled  to  succeed  to  an  estate  uf 
£300  a-year.      This  shows  that  it  was  a  special  provision,  not 
nn  urdinary  provision,  for  the  daughters  and  younger  children  of 
n  landed  proprietor,  excluding  his  eldest  son  as  expectant  heir. 
Such  being  the  nature  of  the  provision,  it  is  difficult  to  thitik 
that,  by  the  use  of  the  words  '  entitled  to  succeed,*  Mr  Wellwood 
meant  to  exclude  any  child  who  might  have  a  mere  «;»e5  succes' 
iionit  to  anv  estate ;  for  that  spes  might  be,  not  the  hope  of  a 
>'jn  .succeeding  to  bis  father,  but  the  uncertiin  chance  of  a  re- 
luote  rehuion,  or  mere  substitute,  no  relutic  j  ut  all,  standing  us 


heir  to  some  other  person  who  had  full  power  to  alter,  and  no 
reason  against  altering  the  succession  ;^nay,  who  might  bMvu 
already  altered  it  by  a  deed  perfectly  effectual,  tiiough  private 
and  nut  discoverable,  and  still  leaving  an  apparent  *pi's  succes' 
tionis  on  the  face  of  the  investiture.  It  will  be  cunsidered,  too, 
that  if  the  eldest  son  were  to  succeed  to  Coinric,  after  drawing 
his  share  of  this  provision,  there  could  then  be  nothing  to  prevent 
bui  father  adding  to  the  provinions  of  his  younger  chiiclren  by 
burdening  that  estate,  so  that  thi/t  was  nut  an  event  mui-h  to  be 
dreaded.  And,  on  the  whole,  the  Lord  Ordinary  Aoc^i  not  think 
himself  warranted  in  extending  the  words  to  include  a  mere  apei 
succeuionii," 

The  younger  children  reclaimed,  and  on  26th  June 
1832, 

Lord  Glenlee  doubted  whether  *'  entitled  to  succeed,**  meant 
'*  having  right  to  succeed."  it  was  impossible  to  say  that  the 
party  had  it  in  view,  that  the  Sfttiemeut  should  have  no  effect 
unless  the  father  should  predecease  the  daughter.  What  had 
actually  happened  must  have  been  contemplated.  The  term' 
"  apparent,'*  might  mean  **  presumptive."  The  Court  must  just 
find  out  what  was  most  consistent  with  the  intention  of  the  party. 
It  was  a  questio  voiunlatis.  It  would  be  proper  to  have  cases. 
The  Court  would  not  dispose  of  this  fund  hoc  statu.  At  least, 
there  must  be  an  obligation  to  repeat,  with  caution. 

The  Lord  Jutlice-CLrk, — This  was  just  a  tfuettio  voluntatis. 
The  Lord  Ordinary  had  decided  the  point.  But  the  safer  course 
appeared  to  be,  either  to  find  thut  the  one-tenth  must  be  laid 
aside,  till  it  should  be  seen  whether  this  young  man  would  ever 
be  entitled  to  succeed,  or  that  caution  should  be  found  to  repeat. 
It  was  clearly  the  intention  to  give  the  fund  divisible  among 
the  younger  children,  to  the  exclusion  of  the  heir  acttiaHi/  suc- 
ceeding. 

Lord  Meadowhank  was  well  pleased  that  cases  were  to  be  or- 
dered. The  point  was  one  of  great  difliculty.  No  doubt  the 
question  was  one  of  intention.  As  the  testator  had  not  chosen 
to  express  it  clearly,  he  would  have  given  the  technical  meaning 
to  the  words.  But  the  Lord  Ordinary  was  wrong,  for  the  word 
**  entitled"  had  no  technical  meaning.  Yet,  if  it  could  be  found 
that  the  word  had  a  particular  meaning  given  to  it  in  this  deed,' 
the  same  meaning  should  be  applied  throughout  the  deed.  Now, 
it  was  three  times  used,  and  plainly  meant  always  "  having  a 
right.*'  Then,  did  the  maker  contemplate  a  right  in  ape  f  That 
was  a  difticult  question.  There  was  no  question  here  as  to 
the  other  nine  bhures. 

The  Court  having  ordered  short  cases,  the  younger 
children  maintained,  I'hat  the  meaning  of  the  truster's 
settlement  must  be  the  rule,  and  that  his  obvious  in- 
tention was  to  exclude  the  child  entitled  to  succeed  to 
the  estate  of  Comrie,  i.  e.  the  presumptive  or  apparent 
heir  of  said  estate,  and  to  divide  the  fund  among  the 
younger  children.  Answered — The  father  of  the  heir 
is  alive,  and  holds  the  CHtate  in  fee-simple,  and  may  sell 
it,  or  leave  it  to  whom  he  chooses,  so  tliat  the  heir  has 
only  a  spes  succcs^iuJiis,  and  no  jus  crediii  to  the  estate 
of  Comrie,  and  therefore  does  not  fall  under  the  exclu- 
sion in  Mr  VVelhvood's  settlements.  The  fact  of  the 
oeitate  of  Sands  (in  the  family  of  the  second  daughter, 
Mrs  Johnstone,)  being  entailed,  may  have  led  the' 
truster  to  suppose  that  Comrie  also  was  entailed,  and 
caused  him  to  use  language  applicable  only  to  one  en- 
titled to  succeed  to  an  entailed  estate. 

The  Court  adhered. 

Authorities  for  Heir. — Spottiswoode,  29th  June  1649;  Br. 
Supp.  1.397.  Ogilvie,  1st  July  1663;  Br.  Supp.  IL  300. 
Maxwell,  25lh  July  1752;  Elch.  Condit.  No.  6. 

Second  Divisfon. — Lord  Ordinary,  Mackenzie. — Act*  Cuning- 

hame — Alt.  Ko.  Forsyth  and  Wood A.  &  J.  Holland,  W.S.,. 

W.  Cook,  W.S.,and  John  Formau,  W.  S.,  Agents.— Mr  Fergu- 
son, Clerlfc^[./.  ir.  //.] 
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No.  344.^- Adam  Calder,  Advocator,  v.  Johh  Trot- 

TBRy  Respondent, 

Process — Competency — Jurisdiction — Sheriff— Kirk-Session — 
The  HerUort  and  A'irk'Se$$ion  of  a  parish  having  fixed  the  a<- 
sessment  for  the  poor  fur  the  year,  and  ordained  it  to  be  paid  at 
the  col/ectiir'i  office  ;  and  the  collector  having  raised  an  action  for 
payment  beftre  the  Sheriff  against  the  a/fvocntor,  who  refused  to 
make  payment  at  the  office ;  and  the  tulaocatnr  having  advocated 
the  Sheriffs  jmlgment — Hrld^  I.  That  the  Sheriff  had  no  power 
to  review  the  judgment  of  the  Kirk-Session. — //.  That  decree 
mutt  he  pronounced  in  t*^rm<  of  the  collec*or*s  libel,  in  respect 
that  the  judgment  of  the  Kirk-Sestion  was  not  brought  before  the 
Sujtreme  Court  by  advocation* 

By  the  minntes  of  the  Heritors  and  Kirk-Session  of 
Ayton,  dated  8th  July  1831,  and  l2th  January  1832, 
the  respondent  as  clerk,  was  authorised  to  levy  the 
cess  to  meet  the  expenditure  of  the  year,  *'  it  being 
understoo<l  thnt  the  said  assessment  is  all  to  be  paid 
at  the  clerk's  own  house  in  Ay  ton."  The  advocator 
having  refused  to  bring  the  money  to  the  collector's 
house,  but  having  insistted  that  the  collector  sliould 
call  on  him  for  payment,  the  respondent  raised  an  ac- 
tion against  the  advocator,  before  the  Sheriff  of  Ber- 
wickshire, concluding  for  payment  of  £26,  12.  7.  of 
poors'  rates  and  eess,  with  the  like  sum  of  penalty. 

The  Sheriff-substitute  on  14th  June  1832,  pro- 
nounced this  interlocutor : — 

"  Finds  that  the  assessment  and  collection  of  poors*  rates  in 
n  parish,  not  a  roydl  burgh,  is  by  law  vested  in  a  Court  compos- 
ed  of  the  minister,  elders,  and  heritors  of  that  parish,  which  as- 
sessment, and  the  mode  fixed  by  that  Court  for  collecting  the 
Name,  the  Sheriff  of  the  county  has  no  right  to  alter  or  review, 
it  being  competent  to  the  persons  considering  themselves  ag- 
grieved, either  as  to  the  amount  of  sssessment,  or  the  appor- 
tioning and  collecting  thereof,  to  apply  to  the  foresaid  Court  for 
explanation  and  redress,  and  if  not  sHtisfied  with  their  decision, 
to  carry  the  case  to  the  Court  of  Session :  Therefore  repels 
the  defences,  and  decerns  against  the  defender  in  terms  of  the 
libel." 

The  advocator  appealed  to  the  Sheriff,  who  affirmed 
the  judgment  on  27tb  June  1832,  and  added  this 

.  "  Note, — It  does  not  appear  to  the  Sheriff  that  the  pleas  of 
the  defender  are  well  founded,  either  in  point  of  relevancy  or  of 
favour.  While  there  can  be  no  doubt  of  the  correctness  of  the 
principle  on  which  the  interlocutor  apfMsaled  against  proceeds,  it 
would  be  highly  inexpedient  to  ret*ognise  an  obtigntion  on  the 
Kirk-Session  and  Heritors  to  assess  for  the  expense  of  collect- 
ing the  poor's  rates  at  the  bouses  of  those  liable  in  payment,  in 
landward  parishes,  where  distances  are  frequently  considerable, 
and  the  additional  burden  would  be  proportionally  great.  Such 
an  arrangement  would  be  little  desirable  to  the  tenantry,  at  pre- 
sent heavily,  though  necessarily  taxed,  and  to  whom,  individual- 
ly, the  inconvenience  of  maknig  payment  at  the  house  of  the 
collector  must  be  trifling.  But  of  this  the  legal  assessora  are 
the  most  cooipetent  jud^^.  In  the  present  case,  there  does  not, 
on  the  face  of  the  pleadings,  appear  to  be  the  shadow  of  a  cause 
for  the  defender  pleading  hardship  or  inconvenience.** 

Galder  advocated,  and  pleaded — I.  That  in  the  Sta- 
tutes regarding  the  cess  and  poor's  money,  there  was 
no  authority  for  holding,  that  the  debtor  was  to  call 
and  pay  it  into  the  Session-derk's  house*  The  words 
used  were,  **  to  collect  the  same,"  and  appoint  an  of- 
ficer "  for  inbringiqig  of  the  maUitenances,  &c.,  which 
plainly  implied  that  the  officer  or  collector  was  to  call 
for  payment  at  the  debtors  house. — IT.  if  the  re- 
spondent obtains  decree  in  this  action,  he  must  charge 
the  advo^tor,  in  common  law,  at  his  own  housoi  and 


cannot  compel  him  to  come  for  it  to  the  collector's  re- 
sidence. Such  is  the  general  rule  of  law.  It  was  as 
6asy  to  send  a  receipt  for  the  poor's  money,  as  to  s«nd 
a  citation  to  this  action,  or  a  charge  on  a  decree. 

Answered — I.  The  Sheriff  has  no  jurisdiction  to 
entertmin  any  qoestion  as  to  the  proceedings  of  the 
Heritors  and  Kirk-Session,  whether  as  to  the  pro- 
priety or  justice  of  the  assessment  that  may  be  im- 
poseo  by  them  for  the  support  of  the  poor,  the  appor- 
tionment of  it  among  the  different  parties  liable  there- 
to, or  the  mode  in,  or  the  place  at  which  they  may 
have  appointed  it  to  be  paid.^-^II.  The  Heritors  and 
Kirk-Session  have  full  powers  to  reguhite  all  matters 
with  regard  to  the  assessment  to  bt*  levied  fur  the  sap- 
port  of  the  poor,  and  the  mode  in  which  it  is  tu  be 
paid  and  collected,  and  it  is  perfectly  competent  and 
legal  for  them  to  order  the  sums  due  by  the  res|)ec- 
tive  parties  liable  thereto,  to  be  paid  at  tlie  house  of 
their  clerk,  cashier,  or  collector;  and  if,  in  conse- 
quence of  any  failure  to  make  payment  in  the  sum  so 
appointed,  an  application,  in  terms  of  the  ^itatute,  is 
presented  to  the  Sheriff,  it  affords  no  ground  of  de- 
fence, that  the  delinquent  was  willing  to  pay  at  his 
own  house,  if  the  sum  due  was  there  demanded. — 111. 
Even  supposing  that  no  regulation  had  been  made  by 
the  Heritors  and  Kirk-Sesston,  as  to  the  uiode  in  which 
the  assessment  was  to  be  paid,  there  is  iiotliing  in  tlie 
terms  of  any  of  the  Statutes,  or  proclansations,  in  re- 
lation to  the  poor-rates,  upon  which  it  could  be  main- 
tained,  that  it  was   incumbent  to  collect  the  sums 
assessed  at  the  respective  houses  of  those  liable  there* 
for. 

Lord  Medwyn  on  25th  January  1833,  pronounced 

this  interlocutor : — 

"  Advocates  the  cause,  and  of  consent,  rerals  that  part  of  the 
Sheriff's  judgment  which  decerns  against  the  advocator  for  the 
penalty  concluded  for  in  the  original  libel.  Quoad  mlira,  fiud^ 
that  as  the  Heritors  and  Kirk- Session,  by  a  minute,  dated  Fth 
July  1831,  and  another,  dated  12th  January  183%  authorMrd  ihe 
assessment  for  the  poor  to  be  paid  to  the  collector  at  his  ofice, 
it  was  not  competent  for  the  Sheriff  to  ivview  that  apfioinUHfut. 
and  that  the  same  has  not  been  broiurht  before  this  Ourt  for 
review  by  advocation  or  otherwise :  Thert»fore,  repel*  the  de- 
fences, and  decerns  against  the  advocator,  conform  to  the  ron- 
elusions  of  the  original  libel,  excepting  as  to  the  conclusion  fi«r 
the  penalty  above  refenred  to :  Finds  the  advocator  liaUe  to  the 
respondent  in  the  expenses  of  process,  both  in  tins  Cuuit  and  in 
the  Inferior  Court,**  &c 

The  advocator  reclaimed,  but  the  Court  adhered. 

Second  Division. — Lord  Ordinary,  Medwyn. — jict.  Kesyand 
X  S.  More.— i#/i.  Dean  of  Faculty  (  Hope,)  and  Wciod.— Alfx- 
ander  GiflTord,  S.S.C.,  and  Joseph  Grant,  W.S.,  Agents.— Mr 
Holland,  Clerk.— [J.  IT.  H.] 

lUh  June  J  833. 

No.  345. — LiBUT.-CoL.  John  Goroov,  Pursuer,  v. 

Thomas  Trotter,  W.8.,  Defender, 

Deed — Onerosity — Proof — A  dit/totition  having  been  granted 
with  the  view  of  constituting  afre.'hald  qualificmiion^  and  Uariai 
the  receipt  of  a  price  j»aid — HM,  thai  non-onerostty  cam  onlii 
be  proved  by  the  disfioneeU  writ  or  oaih,  aUhovgk  he  admitted  "« 
record  thai  the  price  had  not  been  paid  in  snomey,  but  alL-^ci 
that  it  formed  a  compensation  for  services  rendaredm 

On  31st  March  1795,. the  late  Charles  Gordon  of 
Clnny,  the  parsuer*-*  father,  ir^nted  a  disposition  of 
the  lands  of  Newtown  of  Park  and  others,  in  favour 
of  the  defender,  his  brother-  iii-lawj  on  the  narrative. 


1833.] 


THE  SCOTTISH  JURIST. 


421 


«  That  TbomM  Trotter,  Bjmi.,  W.S.,  has  now  advanced  nnd 
paid  to  me  the  sam  of  .£200  Sterling,  aa  the  price  and  adequate 
worth  and  value  of  the  superiority  hereafter  disponed,  the  receipt 
whereof  I  hereby  acknowledge,  renoundog  all  exceptions  to 
tbe  contrary.  Therefore  wit  ye  me  to  have  sold  and  disponed, 
■•  I  herein  sell,  alienate,  and  dispone,  to  and  in  favour  of  the 
said  Thomas  Trotter,**  && 

The  defender  wms  iafeft  on  thia  disposition ;  and 
the  noperiority  and  properly  having  heen  split  by  a 
reconveyance  in  the  utual  form,  the  defender  was  eiH 
rolled  as  a  freeholder  in  tbe  county  of  Nairn.  On  the 
Mine  day  that  the  above  dispKMition  was  granted,  the 
late  Mr  Gordon  execnted  a  disposition  of  other  lands 
in  the  same  county,  in  favour  of  Henry  Trotter,  a  bro- 
ther of  the  defenders,  for  the  purpose  of  also  constitut- 
ing him  a  freeholder.  In  Decemoer  1827,  the  pursuer, 
gs  his  father's  heir,  raised  an  action,  setting  forth,  That 
the  above  disposition  in  favour  of  the  defender  had 
been  granted  without  any  part  of  the  said  sum  of  £200 
having  been  paid  by  him :  That  the  titles  had  never 
been  delivered  to  the  defender:  That  Henry  Trotter, 
when  applied  to,  had  at  once  reoonveyed  the  superio* 
rity  diitpoued  to  him ;  but  the  defender  improperly 
refused  to  reconvey, — ^and  therefore  concluding  for 
payment  of  the  said  price  of  £200,  with  interest ;  or 
otiierwise,  that  the  defender  should  he  decerned  to  de- 
nude of  the  superiority  in  favour  of  the  pursuer.  In 
defence,  the  defender  stated,  That  he  had  been  in  the 
office  of  the  late  Mr  Gordon  (who  was  a  writer  to  the 
Signet,)  between  1783  and  17b8,  during  which  time 
his  earnings  as  a  copying  clerk  only  amounted,  con- 
form to  atMsuunt  produced,  to  £32,  3.  7.,  to  which  was 
added,  at  settling  it  in  March  1790,  £10,  2.  5., — mak- 
ing, together,  only  £42,  6s.  for  acting  as  Mr  Gordon's 
confidential  clerk  for  five  years :  That  Mr  Gordon 
was  conscious  this  was  nothing  like  payment  to  the 
defender,  andr  therefore  he  agreed  to  give  the  defen- 
der, by  way  of  compensation,  a  freehold  qualification 
in  the  county  of  Nairn,  which  it  was  thought  might 
be  useful  to  him,  and  which  was  valued  at  £200 ;  and 
that  tJiereupon  the  disposition  in  question  was  grant- 
ed, and  the  defender  was  enrolled  as  a  freeholder. 

The  defender  therefore  pleaded — I.  The  pursuer 
having  offered  no  relevant  proof  to  cut  down  or  va^ 
cate  the  defender's  feudal  title,  or  to  redargue  the 
nasrative  of  the  disposition  specified  in  the  summons^ 
tbe  defender  will  fall  to  be  assoilaied,  with  expenses. 
•— IL  Undef  the  eircomstances  stated  by  the  defen- 
der, the  omveyance  libelled  on  was  not  fictitious;  but 
even  if  Mr  Gordon  had  lain  under  no  obligation  in 
law  or  in  honour  to  the  defender,  a  gratuitous  alieni^ 
lion  by  a  man  to  his  near  relation,  could  nut  be  chal- 
lenged, pa$t  iongum  itUervalium,  by  the  son  of  the  al- 
leged donor. 

Tbo  psrsner  pleaded — I.  The  defender  never  hav- 
ing paid  tbe  sti|Hilated  price  of  the  freehold  qualifica- 
tion in  question,  is  bounds  in  law  and  justice,  either 
So  pay  that  price  now,  with  interest  and  expenses,  or 
to  reeonvey  the  superiority  to  the  pursuer. — II.  The 
narrative  of  the  disposition  is  not  evidence  of  the 
paymeni  of  the  stipulated  price. — III.  The  fact  that 
the  title-deeds,  constituting  the  freehold  qualifiiBtion, 
all  along  remained  in  tbe  hands  of  the  granter  unde- 
liveredy  is  ovideiice  that  the  stipulated  price  was  never 


paid  by  the  defender. — IV.  The  facts  and  circum- 
stances connected  with  the  two  freehold  qualifications 
in  favour  of  the  defender  and  his  brother,  Mr  Henry 
Trotter, — their  being  carried  on  and  completed  simul- 
taneously,—coinciding  in  all  material  respects,  and 
granted  oy  one  individual  in  favour  of  two  brothem, 
is  near  connections, — joined  to  the  reconveyance  by 
Mr  Henry  Trotter  of  his  freehold,  for  the  illusory 
consideration  of  one  shilling, — demonstrate  the  real 
situation  in  which  both  of  them  stood ;  that  neither 
the  defender  nor  his  brother  had  paid  any  part  of  the 
stipulated  price ;  and  that  the  defender  is  now  bound, 
either  to  pay  or  to  reeonvey,  as  above  stated. 

After  the  record  had  been  closed,  the  account  of 
writings  dne  by  the  late  Mr  Gordon  to  the  defender 
was  recovered  by  a  diligence,  when  it  appeared  that 
the  following  receipt  was  attached  to  it: 

**  Edinburgh,  I6/A  March  1790. — Received  from  Charlei 
GordoR,  Esq.  of  Braid,  the  sum  of  £)i5  Sterling,  being  in  full 
of  tbe  above  account.** 

Tlie  Lord  Ordinary  (Fullerton),  on  8th  February 
1833,  pronounced  the  following  interlocutor  and  note : 

**  The  Lord  Ordinary  having  heard  tbe  counsel  for  the  par- 
ties on  the  closed  record,  Sustains  tbe  defences,  assoilzies  the 
defender  from  the  conclusions  of  the  action,  and  decerns :  Finds 
tbe  defender  entitled  to  expenses ;  allows  mo  account  to  be  given 
in,  and  remits  to  tbe  auditor  to  tax  the  same,  and  report. — Note, 
— Tbe  leading  conclusion  of  this  action  is  for  payment  of  the 
aum  of  ^200,  as  tbe  stipulated  price  of  the  superiority  contained 
in  tlie  disposition  to  the  defender,  by  the  father  of  the  pursuer. 
That  disposition  expressly  bears,  that  the  said  sum  of  ^200 
Sterling,  was  at  the  time  advanced  and  paid  to  tbe  di«poner, 
whereof  be  acknowledges  the  receipt, '  renouncing  all  exceptions 
to  the  contrary.'  But  the  effect  of  that  discliarge  is  not  taken 
off  by  any  competent  evidence.  There  is  no  reference  to  the  de- 
fender's oath ;  and  tbe  second  and  third  articles  of  the  revised 
answers  are  not,  as  tlie  pursuer  maintains,  admissions  of  no  pi  ice 
having  been  paid,  but  averments  that  tbe  disponer  was  at  the 
time  indebted  to  the  defender,  and  that  the  price  was  paid  by 
compensHlion  on  that  debt ;  an  averment  not  repugnant  to,  but 
confirmatory  of,  the  terms  of  the  disposition." 

The  pursuer  reclaimed,  and  pleaded — That  as  the 
defender  had  admitted  on  record,  that  the  value  given 
was  not  that  particular  value  mentioned  in  the  dispo- 
sition  (viz.  a  price  actually  paid),  the  narrative  of  the 
disposition  could  no  longer  be  held  probatio  probata  of 
its  contents,  nor  debar  the  pursuer  from  proving  other- 
wise than  by  the  dcfeuder*s  writ  or  oath. — Hotson  v. 
Paul,  7th  Jane  1831. 

Lord  Bul^rt^, — Supposing  this  deed  bad  borne  simply  to  have 
been  gnint^  for  onerous  considerations,  without  mention  of  a 
price  paid,  I  should  have  been  sorry  to  have  seen  it  set  abide, 
except  on  proof  by  writ  or  oath  of  party.  Tbe  pursuer  must 
resort  to  the  defender*s  oath,  and  then  we  will  judge  of  the  ef- 
fect of  the  facts  sworn  to.  The  disposition  bears,  that  a  price 
of  £'X0  was  paid ;  and,  in  the  circumstances,  it  is  impossible  to 
set  aside  this  narrative,  except  by  writ  or  oath.  When  the  trans- 
action is  not  meant  to  appear  as  a  present,  but  as  onerous,  the 
usual  way  has  been  to  grant  a  bill ;  but  would  such  an  admission 
be  sufficient  to  get  over  the  narrative  of  the  deed  ?  Tbe  presump. 
tion  is,  that  Mr  Gordon  did  mean  to  make  a  present  of  this  free- 
liold  qualification  to  the  defender,  bis  brother-in-law.  1  appre- 
hend tbe  interlocutor  is  right*. 

Lortt  Giiiies.^-'The  case  of  Hotson,  which  waS  tbe  ease  of  an 
heritable  bond  for  money  not  advanced,  was  quite  different. 
We  can  draw  no  distinction  between  conveyances  of  freehold 
qualifications,  and  conveynnces  of  other  heritable  property.  There 
is  hrrc  no  allegation  of  fraud  having  been  practised  on  Mr  Gor-^*' 
dun,  wb<Fwa}a  mata  of  businessf  and,  tcumset  prujdciiSj  granted  t 


422 


THE  SCOTTISH  JURIST. 


[Jane 


(IkHposition  of  an  heritable  subject  in  favour  of  the  defender, 
bearin^T  to  be  for  a  price  paid.  Mr  Gordon  must  have  known 
well  that  this  constituted  a  right  perfectly  absolute.  To  raise 
the  plea  of  the  pursuer,  the  defender's  statement  must  show,  not 
merely  that  the  narrative  of  the  disposition  is  not  literally  true, 
but  that  it  is  not  substantially  true.  Suppose  the  defender  had 
admitted  that  he  did  not  pay  the  money  to  the  pursuer,  but  that 
he  paid  a  debt  of  that  amount,  due  by  him,  would  not  that  have 
shown  the  narrative  to  be  substantially  true  ?  I  think  the  inter- 
locutor is  clearly  right. 

Lord  C'-aifiif. — I  am  of  the  same  opinion.  I  am  quite  con- 
vincpd  that  the  late  Mr  Gordon  meant  that  not  a  farthing  of  this 
jb' JOO  should  ever  be  exacted. 

Lord  President  agreed.  In  much  more  srrioas  cusea  than 
this,  your  Lordships  have  determined,  that  you  could  make  no 
distiju'tion  between  political  and  other  transactions  as  to  real 
property.  Some  of  the  most  important  entails  in  Scotland  have 
born  spt  aside,  on  account  of  deeds  granted  regarding  freehold 
quriliHcations.  and  it  was  never  attempted  to  be  maintained  that 
an  irritancy  Wiis  not  incurred,  because  the  transactions  were 
political. 

The  Court  adhered,  with  additional  expenses. 

First  Division. — Lord  Ordinary,  Fullerton. — Act.  Keay  and 
Moir;  C.  F.  Davidson,  W.S.,  Agent. — jIU.  Solicitor- General 
(("Jockhurn).  and  Cuninghame;  W.  Robertson,  W.S.,  Agent. -:- 
Mr  Bell,  Clerk.— [G.Z?.] 


nth  June  1833. 

No.  346. — Margaret  Littlejohn,  Pursuer,  v, 
James  Hamilton,  Defender, 

Trust —  Voluntary —  Accession  —  Subsistence —  Extinction— 
Maills  and  Duties — Held^  that  a  volvntarjf  trust  of  an  old 
ilate,  which  gave  the  creditors  a  power  to  elect  a  new  trustee,  in 
the  event  of  death  or  resignatiout  but  in  the  execution  of  which 
the  creditors  had  taken  no  steps,  by  election  of  a  trustee  or  other^ 
wise,  for  nine  years  after  the  death  of  the  last  trustee,  was  not  a 
»nh4iting  truft,  to  the  effect  of  barring  an  aclpm  of  maills  and 
duties  a!;ainst  the  truster,  by  one  in  ri^ht  of  a  creditor  who  had 
acieded  to  the  trust* 

Hamilton  bought  the  estate  of  Kames  from  Lord 
Bannatyne's  tru$t-estate,  and  granted,  in  18)0,  an  he- 
ritable security  over  it  for  £10,000,  half  of  the  price. 
Part  of  the  above  sum,  viz.  £667,  10s.,  was  assigned 
in  1815  by  the  seller  to  Linning,  one  of  Lord  Banna- 
tyne*s  triistocs,  who  was  infeft,  and  afterwards  trans- 
ferred his  right  in  1818  to  the  pursuer's  brother,  who 
was  also  infeft,  and  to  whom  the  pursuer  succeeded, 
in  December  1825,  as  heir-portioner  with  another. 
She  was  infeft  on  a  precept  of  dare  constat.  In  1815, 
the  defender's  affairs  became  embarrassed.  He  there- 
after  executed  a  private  trust,  I6rh  October  1815,  in 
favour  of  Campbell,  who  was  infeft, — its  chief  objects 
being  the  payment  of  a  preferable  annuity  of  £600 
per  annum,  payable  quarterly  to  the  truster  during 
his  life  (although  there  was  a  power  of  sale),  and 
then  the  payment  of  the  creditors  out  of  the  rents 
and  produce.     The  trust  provided,  inter  alta, 

**  That  although  the  trustee  shall  resign,  or  shall  die,  yet  the 
tni^t  shall  nowHys  cease  or  become  void,  but  the  trust»right  and 
inlVftment  to  be  taken  in  virtue  thereof,  and  all  that  shall  follow 
tlirreoii,  shall  stand  and  subsist  as  a  security  to  the  whole  just 
and  lawful  creditors  preceding  this  date,  as  well  those  that  may 
herein  be  omitted,  as  those  that  are  herein  stated.*' 

And  provision  was  made  for  the  appointment  of  a 
new  trustee  bv  the  creditors,  !n  the  event  of  death  or 
resipnation.  A  deed  of  accession  was  signed  by  the 
^reat  majority  of  the  creditors,  and  by  Linning  among 
the  r.uuiber,  fur  himseJf,  ai^d  as  trustee  for  Lord  Ban- 


natyne.  By  this  deed  the  creditors  ratified,  approv- 
ed, and  confirmed  the  trust,  and 

"  bind  and  oblige  us,  and  those  who  may  hereafter  hare  right  to 
our  respective  debts,  to  conform  thereto,  and  to  the  proceedings 
to  be  had  in  pursuance  thereof,  in  every  respect,  as  we  are  seve- 
rally  concerned.  And  further,  we  do  hereby  agree,  coverant, 
and  oblige  ourselves,  and  those  for  whom  we  act  respectively, 
that  we  or  our  constituents  shall  not  raise,  commeace,  or  follow 
forth  any  action,  suit,  diligence,  or  escecutioo  against  tlie  peisoa 
or  estate  of  the  said  James  Hamilton." 

Campbell  acted  as  trustee  for  about  two  years,  when 
he  resigned,  and  Wright  was  elected  trustee  by  the 
creditors,  and  infeft.  He  continued  in  the  manage- 
ment  till  his  death  in  1824,  when  the  factor,  M^Rae, 
was  authorised  by  the  creditors  to  continue  the  up- 
lifting  of  the  rents,  &c.  But  Miss  Littlejohn  com- 
menced to  intromit  with  certain  of  the  rents  and 
proceeds  of  the  estate.  No  meeting  of  the  creditorf 
took  place  after  1824-5,  for  about  seven  years.  And 
at  lenffth  Miss  Littlejohn  brought  an  action  of  maills 
and  duties  against  the  defender — who  pleaded^!. 
The  trust-deed  and  deed  of  accession  form  a  covenant 
not  only  between  the  respondent  and  his  whole  cre- 
ditors, but  between  the  creditors  themselves,  whieh 
cannot  be  departed  from  or  defeated,  witbont  the  con- 
sent of  all  parties  interested. — IL  The  trust  executed 
by  the  respondent,  Mr  Hamilton,  has  not  lapsed.  By 
the  express  terms  thereof  it  is  still  an  existing  trust, 
and  its  whole  provisions  are  still  in  force ;  and  nothing 
has  hindered  the  affairs  from  being  regularly  condoct- 
ed  and  wound  up  under  it,  except  the  unwillingness 
of  the  pursuer,  and  one  or  two  other  acceding  credi- 
tors. And  there  is  nothing  to  hinder  a  new  trustee 
from  being  appointed,  on  a  meeting  being  called  for 
the  purpose,  in  terms  of  the  trust-deed. — III.  The 
pursuer  and  her  authors  having  approbated  the  trust- 
deed,  cannot  now  reprobate  the  same.  She  is  boond 
by  all  the  conditions  of  the  trust,  in  consequeoce  of 
her  having  approbated  it;  and  of  Mr  Linning,  in 
whose  right  she  stands,  having  been  a  direct  party 
thereto,  and  having  expressly  acceded  to  it,  and  sub- 
scribed the  deed  of  accession.  And  she  is  expressly 
bound  from  taking  any  steps  inconsistent  with  the 
trust,  or  destructive  of  it. — IV.  It  being  expressly 
declared  in  the  deed  of  accession  that  the  sabscriben 
agree,  covenant,  and  oblige  themselves,  and  those  for 
whom  they  act  respectively,  that  they  or  their  con- 
stituents shall  not  raise,  commence,  or  follow  forth 
any  action,  snit,  diligence,  or  execution  against  the 
person  or  estate  of  the  said  James  Hamilton,  the  pur- 
suer is  barred,  by  the  subscription  of  the  said  deed  of 
accession  by  her  author,  Mr  Linning,  and  by  the  said 
agreement  and  obligation  contained  therein,  from 
bringing  the  present  action  of  maills  and -duties. — V- 
The  pursuer  Is  bound  to  accouilt,  in  extinction  of  ber 
debt,  for  the  whole  intromissions  had  by  her,  or  her 
nominees  or  authors,  with  the  respondent's  estate,  be- 
fore she  can  pursue  any  action,  diligence*  or  exccatioa 
thereon. — Vi.  The  pursuer's  debt  being  satisfied,  ex- 
tinguished, and  paid  by  her  intromissions  with  the 
rents  of  the  respondent's  estate,  she  possesses  no  right 
or  title  in  her  person  to  prosecute,  follow  forth,  or 
pursue  the  present  action,  supposing  it  were  other- 
wise competent  to  her. — VII.  The  pursuer  and  the 
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representatives  of  Mr  Wright  being  one  and  the  same, 
and  conjunct  and  confident  persona,  she  cannot  pro- 
secute or  follow  forth  any  action  or  suit  which  wa«r 
not  competent  to  Mr  Wright  himself,  the  respondent's 
trustee,  or  to  bis  represen  tat  ires;  and  the  present' 
ai*tif>n  being  a  niere  device  by  these  conjunct  parties 
indirectly  to  defeat  their  own  covenant,  which  they 
feel  they  cannot  individually  do,  it  ought  to  be  dis- 
missed.— VI II.' The  present  being  one  of  a  variety 
of  actions  raised  with  the  view  of  defeating  the  trust, 
and  two  of  these  being  still  in  dependence  before 
Lord  Corehoase,  in  the  other  Division,  one  of  which 
commenced  and  was  in  dependence  long  before  the 
present  action  was  raised;  and  a  variety  of  produc- 
tions having  been  made  therein,  the  present  action 
ougiit  to  be  remitted  to  Lord  Corehouse,  ob  contin- 
^enliamj  to  prevent  expen^te  to  the  contending  parties 
in  discussing  accumulated  actions  on  the  precise  same 
points,  and  the  risk  of  varied  and  contradictory  judg- 
ments. 

"  The  Lord  Ordinary  hanng  heard  parties'  procurators  on 
the  closed  record,  and  whole  process,  Finds  that  the  pursuer's 
right  having  been  acquired  by  assignation  to  a  part  of  a  bond 
originuUy  in  the  person  of  Michael  Linning,  writer  to  the  Signet, 
she  would  be  bjund  by  Mr  Linning*s  acoe»sion  to  the  tnist-deed 
pnuitt^d  by  the  defender  Mr  Hamilton,  in  favour  of  his  creditors  ; 
but  ItnJi^  that  there  is  no  subsisting  trust  or  trustee  acting  under 
the  said  trust-deed :  Therefore  repels  the  defence  founded  on 
said  trust :  Further,  grants  diligence  at  the  defender's  instance 
against  havers  for  recovering  the  three  first  writs  naetitioned  in 
the  foregoing  specification,  and  also  for  recovering  the  remain- 
ing \vrit:4  therein  referred  to,  iu  so  far  as  the  latter,  or  any  of 
thera,  tend  to  show  that  Miss  Littlejohn  has  intromitted  with 
the  rents  of  the  estate  of  Kames,  or  that  Misss  Littlejohn 
holds  in  trust  for  Mr  Wright  or  his  representatives :  Grants  also 
commission  to  the  Judge  Ordinary  of  the  bounds  to  take  the  de- 
positions of  havers,  and  receive  their  exhibits;  and  dispenses 
with  the  Minute-book." 

The  defender  reclaimed — praying  the  Court 

"  to  sustain  the  defences;  assoilzie  the  defender  from  the  con- 
clusions of  the  said  action  ;  and  decern;  and  find  him  entitled 
to  expenses;  at  least  to  recal  the  said  judgment,  in  so  far  as  it 
finds  against  the  defender,  and  in  part  repelji  the  defences,  and 
restricts  the  diligence  against  havers.'* 

The  pursuer  also  reclaimed.  At  advising  the  note 
for  the  defender,  he  stated,  that  the  trust  subsisted, 
although  it  was  true,  and  had  been  found  by  the 
Court,  in  the  sequestration  of  the  rents,  that  there 
was  no  acting  trustee ;  and  that,  although  it  should 
be  held  to  subsist  to  no  other  e£Fect,  it  subsisted  to 
the  effect  of  preventing  the  acceding  creditors,  or  any 
in  their  right,  from  doing  any  real  diligence. 

Lord  Crin^letie  approved  of  the  Lord  Ordinary's  interlocutor, 
and  held  that  the  trust  was  not  a  subsisting  trust.  It  was  as 
old  as  1S15.  It  imposed  no  obligation  on  the  creditors  to  con- 
tinue it.  It  merely  gave  them  power  to  elect  a  fresh  trustee. 
In  the  circumstances,  it  wan  not  going  too  far  to  say  that  the 
trust  oo  longer  subsisted.  For  creditors  may  declare  their  views 
and  understanding  by  their  conduct,  as  well  as  by  writing  or  by 
words.  And  this  they  had  done,  by  failing  to  choose  a  trustee 
for  nine  years.  Then,  was  not  this  lady  now  entitled  to  come 
forward  with  her  action  of  maills  and  duties  ?  To  be  sure  there 
was  on  record  one  very  sufficient  answer  to  her  action,  viz.  that 
she  bad  got  full  payment  by  intromissions.  But  the  Lord  Or- 
dinary bad  contemplated  that  in  his  interlocutor.  And  it  ought 
to  be  adhered  to. 

Lord  Gienlee  was  entirely  of  the  same  opinion.  But  the  in- 
terlocutor should  not  be  so  broadly  worded  as  to  mean  that  there 
WHS  no  subsisting  trust  to  any  effect  whatever. 


Lord  Mcadoiifbank  concnrred  with  Lord  Cringletic.  Yet  it 
might  be  in  point  of  form  necessary  to  the  conclusion  of  this  trust, 
that  an  action  to  that  effect  should  be  raised.  He  would  not, 
however,  decide  more  than  necessary. 

The  pursuer   departed   from  hor   note, — and   the 

Court 

*'  Alter  the  interlocutor  submitted  to  review,  in  so  far  as  to  de- 
lete therefrom  the  words  "  subsisting  trust  or,'*  and  vary  the 
same,  in  so  far  as  now  to  find  that  there  is  no  acting  trustee  : 
But,  quoal  uitra^  adhere  to  that  interlocutor,  and  refuse  the  re- 
claiming notes,  and  decern,  reserving  all  claims  to  expenses  of 
this<  appearance  and  procedure,  and  of  process  generally,  for  the 
decision  of  the  Lord  Ordinary,  and  with  power  to  his  Lordship 
to  determine  thereon  as  to  his  Lordship  shall  seem  just." 

Second  Division. — Lord  Ordinary,  Medwyn. — /Icl.  Dean  of 
Facnlty  (Hope).  Monteith.— i^//.  bkene,  J.  Tait— W.  A.  G. 
&  R.  Ellis,  W.S.,  and  Party,  Agents.— Mr  Rolland,  Clerk.— 

12/ h  June  1833. 

No.  347. — TrioMAS  Paton  (Lenox  Blaikie*s  Trus- 
tee), Advocator,  v.  George  Wylie,  Respondent, 

Lien  of  Manufacturer — Pledge — The  owner  of  good»  having  s^nt 
them  to  he  manvfaclured  ;  and  the  manufacturer  haring  pledf^ed 
them  with  a  third  party ^  who  advanced  money  upon  their  security  ; 
awt  the  owner  having  j*resentcfl  a  summary  appticatio9i  to  have 
them  delivered  up  to  Aiui,  alleging  that  the  manufacturer  ^vas  due 
him  more  than  the  expense  of  manufacturing  the  goods— 'Cireum» 
stances  in  which  the  Court  allowed  an  inquiry  into  the  slate  of 
accounts  between  the  parties, 

Mr  Blaikie,  in  1829,  sent  a  quantity  of  flax  to  the 
Balgonie  Spinning  Company,  which  he  alleged  was 
dehtor  to  him,  for  the  purpose  of  being  spun  into 
yarns,  upon  an  understanding,  as  the  former  averred, 
but  the  respondent  denied,  tiiat  the  expense  of  spin- 
ning should  be  given  credit  for  to  Blaikie,  as  in  ex- 
tinction, pro  ianto,  of  the  debt  he  alleged  to  be  due  to 
him.  Mr  Bisset,  the  manager  of  the  Company,  after 
having  had  the  yarr>s  spun,  placed  n  part  of  them  in 
the  hands  of  the  respondent,  Mr  Wylie,  who  made 
an  advance  thereon  for  the  Company  of  £220.  Blaikie, 
conceiving  that  the  Company  had  no  right  to  with- 
hold his  yarns,  or  pledge  them  in  this  way,  as  they 
were  his  debtors  to  a  larger  amount  than  tlie  expense 
of  spinning,  applied  to  Mr  Bisset,  and  also  to  tho 
respondent,  to  deliver  them  up  to  htm.  in  answer 
to  this  demand,  the  respondent  addressed  a  letter  on 
21st  July  1829,  in  which  he  stated, — 

'*  I  do  not  know  you  at  all  in  any  transaction  I  have  had  in  yarns. 
I  am  in  the  regular  practice  of  receiving  yarns  as  well  as  other 
goods  on  consignment,  and  on  Saturday  lust  I  did  icceivc  a 
quanrity  of  yarns,  upon  which  I  have  made  an  advance  in  money ; 
but,  as  far  as  I  know,  I  have  nothing  to  do  with  you,  and  you 
are  quite  at  liberty  to  pursue  any  course  you  may  think  proper  iu 
the  matter." 

Mr  Blaikie  thereupon  presented  an  application  to 

the  Magistrates  of  Dundee,  to  which  he  called  both 

Bisset  and  tho  respondent,  concluding  that  the  yarns 

should  be  delivered  up  to  him  as  his  own  property. 

Answers  were  lodc^cd  for  both  of  these  parties.     Mr 

Bisset  denied  the  jurisdiction  of  the  Court  over  him, 

being  resident  without  the  burgh  ;  but  he  also  stated, 

that  he  objected  to  the  yarns  being  delivered  up  to 

Blaikie, 

**  unless  upon  payment  of  the  expense  of  spinning,  due  to  tho 
Balgonie  Company,  by  the  petitioner,  and  also  any  balance  that 
may  be  due  by  the  petitioner,  as  agent  for  the  Company.  It  is 
denied  that  there  is  any  btilance  due  to  the  petitioner.** 
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These  answers  contained  a  plea  in  law  to  the  same 
effect. 

Wylie,  the  respondent,  in  his  answers,  maintained 
two  pleas — I.  That  a  merchant  who  advances  money 
on  goods  deposited  with  him  as  a  security,  is  entitled 
to  retain  them  till  he  be  repaid. — II.  A  mill-spinner, 
or  other  manufactnrer,  is  entitled  to  pledge  goods  to 
the  extent  of  what  is  due  for  the  expense  of  nianofac- 
ture« 

Blaikie  having  been  sequestrated,  the  advocator,  Mr 
Paton,  was  appointed  trustee  on  his  estate,  and  sisted 
himself  as  a  party  to  the  action.  Thereafter,  an  order 
was  pronounced  for  a  condescendence  and  answers* 
Bisset  having  failed  to  lodge  answers,  was  ( 1 1  th  Febru« 
ary )  held  as  confessed.  The  record  was  thereafter  pre« 
pared  and  closed — when  the  Magistrates  on  2d  No- 
vember 1831,  pronounced  this  interlocutor  i — 

**  Hiiving  advised  this  pfoceBS — Finds  it  sufficiently  establislied 
that  the  yarns  in  question  were  delivered  by  Bisset  to  the  de- 
fender Wylie,  in  pledge  for  a  sum  of  money  advanced  u|>on 
them  :  Finds  no  averment  that  there  was  any  fraud  on  the  part 
of  Wylie  in  making  the  advance  upon  this  pledge,  or  that  the 
transaction,  so  far  as  Wylie  was  concerned,  was  otherwise  than 
in  the  ordinary  and  fair  course  of  his  buKinesa :  Finds  that  the 
Balgonie  Company,  for  whom  Bisset  acted,  had  a  lien  over  the 
yams,  for  the  cost  of  manufacturing  the  whole  parcel  of  jrarss, 
of  which  those  in  question  formed  part :  Finds  alsoi  that  what- 
ever questions  might  have  been  raised  as  between  Blaikie  and 
the  Balgonie  Company,  in  reference  to  his  alleged  right  to  re- 
tain the  cost  of  manufacture  for  his  illiquid  counter-claims,  at 
least  with  Wylie,  acting  in  the  ordinary  course  of  business, 
effect  ought  to  be  given  to  the  pledge  to  toe  extent  of  the  BaU 
gonie  Company's  lien  t  Finds,  accordingly,  that  the  defender  is 
not  t)ound  to  deliver  up  the  jrams,  or  to  account  for  the  price  of 
it  (as  is  stated  in  one  of  the  pleadings  it  has  been  aoldX  until  he 
is  paid  or  allowed  credit  for  his  advances,  not  exceeding  the 
amount  of  the  lien,  and  for  interest  and  charges,  according  to  the 
Way  of  trade ;  and  therefore  dismisses  this  action,  reserving  to 
the  pursuers,  or  others  having  interest,  to  sue  for  delivery,  or  for 
an  accounting,  on  the  conditions  above  specitied :  Finds  the  pur- 
suer liable  to  the  defender  Wylie  in  his  expenses,  of  which  ap» 
points  an  account  to  be  lodged,"  &c. 

Mr  Paton  advocated,  and  pleaded— ^I.  The  claima 
which  Blaikie  had  against  the  Balgonie  Spinning 
Company,  being  more  than  the  expense  of  manufac* 
turing  the  yarns,  there  was  no  debt  due  by  him 
to  them:  consequently,  they  had  no  lien  over  the 
yarns ;  and  therefore,  could  not  transfer  any  lien  to 
Wylie.  —  II.  Wylie  having  known  that  the  yarns 
were  the  property  of  Blaikie,  was  not  in  bona  Jide^ 
without  inquiry,  to  advance  money  on  their  security. 
-*IIh  The  transference  being  ex  facie  a  complete 
transference  of  all  right  to  the  goods,  as  if  they  had 
been  the  absolute  property  of  the  Company,  was 
fraudulent  on  their  part,  and  Wylie  was  subject  to 
that  exception. — IV.  At  all  events,  there  could  be  no 
lien,  except  for  the  expense  of  manufacturing  the  par- 
ticular parcel  of  yarn  placed  with  Wylie,  and  the  ad- 
vocator was  at  least  entitled  to  have  delivery  of  the 
yams^  on  payment  of  such  expense.  The  respondent 
pleaded — I.  There  was  no  evidence  of  the  Cfompany 
being  indebted  to  Blaikie. — II.  It  was  not  proved,  or 
even  relevantly  averred,  that  Blaikie  was  to  have 
credit  for  the  expense  of  manufacture. — III.  It  was 
perfectly  competent  fur  the  Company  to  pledge  the 
yarns  with  the  respondent,  in  security  for  his  advance 
to  them. — IV.  Bisset,  having  possession  aud  complete 


control  over  the  goods  when  they  were  pledged  with 
the  respondent,  coold  not  be  affected  by  any  latent 
and  illiquid  claims  of  Blackie  against  the  Company.— 
V.  The  lien  was  not  limited  to  the  expense  of  spin- 
ning the  particular  parcel  pledged,  but  extended  to  the 
expense  of  spinning  the  whole  of  Blaikie's  yarns. 

The  Lord  Ordinary  on  14th  Febmary  liiSS,  pro- 
nounced this  interloeutor  and  note : — 

'*  Having  heal^  parties'  procurators,  and  considered  the  closed 
record.  Finds  that  the  yama  in  dispute  were  the  property  of 
the  advocator,  being  manufiietured  from  a  quantity  of  flax  placed 
in  the  bands  of  the  Balgonie  Spinning  Company,  and  their  aia- 
nager,  Mr  Bisset,  in  order  to  be  spun :  Finds  that  the  said  yams 
were  pledged  by  the  Balgonie  Company  and  Mr  Bisset  tu  the 
respondent  George  Wylie,  for  an  advance  made  by  him  to  the 
said  Company  of  ^220  Sterling :    Finds  it  estaUisbed  by  the 
respondent's  letter  of  the  21  st  of  July  1829,  that  the  tmnsactioo 
between  him  and  the  Balgonie  Spinning  Company,  was  nut  t 
transference  of  the  right  of  lien  held  by  that  Company  orertbe 
said  yams,  but  an  absolute  pledge  of  the  goods  for  the  sum  ad- 
vanced  by  the  respondent  i    Finds,  teparatim,  that  the  pursuer 
avera  that  the  expense  of  the  manufacture  of  the  said  yams  m 
extinguished  by  the  counter-claims  on  his  accoont-current  with 
the  Balgonie  Company ;  that  Bisset,  the  manager  of  the  Com* 
pany,  who  was  vnmAt  a  party  to  thia  process,  is  held  as  coofes- 
sed ;  and  that  the  respondent  Wylie  does  not  distinctly  deny 
that  averment,  and  declines  to  enter  into  any  accounting,  as  be- 
tween the  Balgonie  Company  and  the  pursuer ;  therefore,  finds 
that  the  advocator  was  entitled  to  recover  the  said  yams  from 
the  respondent;  advocates  the  cause;  recala  the  iaterlocutor 
complained  of  by  the  advocator ;  ordains  the  said  yams  to  be  de- 
livered tip  to  the  advocator,  in  terms  of  the  original  petition, 
and  decerns :  Finds  the  advocator  entitled  to  expenses,  and  al- 
lows an  account  thereof  to  be  given  in,  and  to  be  taxed  by  the 
auditor. — Note. — The  Lord  Ordinary  doea  not  enter  into  tbe 
question,  whether  the  Balgonie  Company  might  not  hate  effec- 
tually pledged  to  the  respondent  the  right  of  Ken  held  by  then 
against  tbe  advocator,  either  by  assigning  the  debt  due  to  them 
for  the  manufacture,  or  by  transferring,  by  way  of  mandate,  the 
right  of  retaining  the  goods  until  that  debt  should  be  paid.  Here 
there  is  no  room  for  such  a  question.     There  was  no  transfer- 
ence  of  the  right  of  lien  contemplated.     On  the  contrary,  it  ap- 
pears from  tbe  respondent's  own  account  of  the  transMctioo  in 
his  letter  of  the  21  st  July  \&i9,  that  he  dealt,  not  on  the  footini; 
of  the  transference  of  the  lien,  but  of  an  absolute  pl«dge  of  (be 
goods  by  the  Balgonie  Company.     It  appears  to  the  Lord  On 
dinary,  that  such  a  transaction  cannot  be  good  against  the  true 
proprietor.     The  necessity  of  giving  effect  to  thia  distinction  ii 
obvious,  from  tbe  course  of  the  defence  maintained  by  the  re- 
spoudetit.     ]f  the  right  of  lien  had  been  transferred,  it  could 
have  been  transferred  only  under  tbe  qualification  of  tbe  rights 
of  the  advocator,  on  a  fair  accounting  between  him  and  tbe  ma- 
nufacturer ; — but  here  the  respondent  declines  to  enter  into  wy 
such  accounting ;  and  although  it  is  to  be  presumed  from  tbf 
account-current  produced  by  the  advocator,*— from  the  6ndivgof 
the  Sheriff,  holding  Bisset  as  confessed, — and  from  the  respoo- 
dent  declining  to  enter  Into  the  accounting, — that  the  price  of 
the  manufisicture  was,  at  the  date  of  the  pledge,  overpaid  by  se- 
veral hundred  pounds,  it  is  maintained  by  the  respondent  that 
the  proprietor  is  not  to  get  back  his  goods,  unleu  be  pays  it 
over  again  to  tbe  pledgee.*' 

The  reapondent  redatmed,  contending  that  tbe  ad-* 
Toeator  was  trulv  maintaining  that  he  was  entitled  to 
set  off  an  tlliquia  claim  against  the  undoubted  right 
of  lien  for  money  advanced :  That  this  was  not  com<' 
potent  at  all> — but  at  any  rate,  it  could  only  amoost 
to  this,  supposing  it  to  be  cunipetent ;— -that  the  par- 
ties should  etvter  into  an  aeeounting  as  to  the  alleged 
claims  against  the  Company :  That  such  accounting 
could  not  be  engrafted  competently  upon  a  summary 
application^  such  as  that  in  the  present  caae.    But  st 
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my  rate,  it  was  impotsible  to  vnpport  the  inteHocator, 

without  at  (ea»t  ascertaining  how  this  matter  stood. 

The  adrocator  isontended,  that  it  was  now  too  late  to 

make  a  demand  for  an  aoeonnting ;  and  that  as  the 

respondent  had  all  along  conducted  his  can«e  upon  a 

refasal  even  to  enter  into  that  question,  he  coaid  not 

now  he  permitted  to  alter  his  ground. 

The  Court  were  of  opinion,  that  it  Was  competent 

to  enter  into  the  question  of  accounting,  bnt  tnat  as 

the  respondent  had  all  along  refused  to  do  so«  lie 

most  be  liable  in  previous  expenses*    This  interloen- 

tor  was  accordingly  pronounced : 

"  Recal  the  interlocotor  teclatmed  against  im  hoc  Main,  except 
in  80  far  at  H  finds  the  aarocator  entitled  to  espemefl ;  and  remit 
to  the  Lord  Ordinary  to  bear  parties  on  the  state  of  accounts 
betwixt  the  Balgonie  Spinning  Company  and  their  manager 
and  the  advocator,  and  to  do  therein,  and  farther  in  the  cause,  as 
ihaU  lie  just  i  Bat  of  new,  find  the  respondents  liable  in  the 
■dvociitor*s  expenses  hitbeito  incurred ;  appoint  sn  account,**  Ike 

Fir<t  Division. — Lord  Ordinary,  Fullerton.  —  ^cf.  Thorn- 
ton; J.  Murmy,  W.S«,  Agent. ^» Ait.  Keay;  M'lntosh  and 
Ducat,  W.S.,  Agent8.^D.  Clerk.— [J.  r.  />.] 

12/ A  June  1833* 

No.  348. — Jottw  Jack,  Advocator^  t;*  William 

Lyall,  Respondent, 

Servitude — Stillicide~  CircwmsfancM  in  which  a  parijfjimnd  io 
hate  right  to  a  seruittuie  of  eavet-drop. 

This  was  a  circumstantial  case,  involving  no  ques- 
tion of  law.  It  originated  in  an  application  by  the 
advocator  to  the  Bailies  of  Paisley,  to  have  the  line 
of  march  between  certain  tenements  belonging  to  him 
and  to  the  respondent  ascertained.  The  respondent 
contended,  That  he  had  a  right  of  stUlicide  along  the 
whole  of  the  west  boundary  between  his  property  and 
tliat  of  the  advocator;  while  the  latter  maintained 
that  there  existed  no  such  right.  After  a  long  proof 
had  been  led,  the  Magistrates  decerned  in  terms  of  a 
report  made  by  the  liners  of  Paisley  against  the  ad- 
vocator, with  expensesi  In  an  advocation,  the  Lord 
Ordinary,  on  20tii  June  1830,  repelled  the  rt*asons  of 
s<fvocation,  and  remitted  the  cause  simpliciler  to  the 
Magistrates,  and  found  the  advocator  liable  in  ex- 
penses. 

The  advocator  reclaimed  ;  and  having  also  brought 
an  action  of  declarator,  the  reclaiming  note  was  su- 
perseded till  that  process  should  come  before  the  Court. 
And  both  cases  having  been  advised  of  this  date,  the 
Court  unanimously  adhered  to  the  Lord  Ordinary's 
hiterlocator  in  the  advocation,  and  in  the  declarator 
assoilsied,  with  expenses. 

First  Division.— Lord  Ordinary  Medwyn» — Act,  Dean  of 
Faculty  (Hope),  Forsyth;  D.  Fisher,  S.8.C.,  Agent— i#lr. 
Rutherfurd;  Campbell  &  Macdowal,  S.S.C.,  Agent8.«i-Sir  R. 
Dundas,  Clerk.— L<^.  r.  J),] 

I2th  June  1833. 

No.  349^— »Jo»N  Blackwood,  Pursuer,  t>.  BlACK« 
wooD*a  TauaTasS)  Drfenden, 

Succession — Condition— Purification — Cantion  to  Repeat  — 
An  eUeat  ton  hating  bgen  postponed  to  a  teeoud  toUf  and 
Iktn  to  his  own  cbiidrtn,  in  a  trns^-sHtUment ;  but  having 
been  calied  to  the  succession,  in  tlie  event  of  his  having  no 
iuutf-^the  second  son  having  died  without  issue,  and  he  having 
none,  but  being  only  between  forty  and  fifty  years  iAd-^The 
Court,  ojitr  finding  thai  the  time  was  not  atrioed  ai  which 


the  trustees  were  fy^nnd  to  denude  in  hit  favour,^^found  it 
reasonahte,  nevertheless^  that  the  rents  received^  or  to  be  recover^ 
ed,  should  be  paid  to  him  termly,  under  deduction  <f  all  ex' 
penses,  and  v>Uh  caution,  to  the  satisfaction  of  the  clerk,  to  re- 
peat,  cum  omni  Causa,  \f  any  other  party  should  establish  a 
right  thereto. 

In  this  case,  formerly  reported  (Scottish  Jurist,  Vol. 
V.  p.  269),  the  Lord  Ordinary,  10th  July  1832,  in 
respect  that  the  pursuer  was  nearest  heir  to  his  father, 
decerned,  ad  interim,  against  the  trustees  in  terras  of 
the  first  oonclosion  of  the  libel,  that  the  trustees  should 
convey  the  estate  in  his  favour*  Against  this  interlo- 
cutor the  trustees  reclaimed— and, 

**  The  Lords  (26th  February  1833,)  having  resumed  con- 
rideration  of  this  case,  with  the  revised  cases  for  the  parties* 
Find  that  the  period  is  not  yet  arrived  when  the  trustees  are 
bound  to  denude  of  the  trust^estate  in  terms  of  the  libel :  There- 
fore recal  the  interlocutor  of  the  Lord  Ordinary  hoc  statu;  re- 
mit to  the  Lord  Ordinary  to  hear  parties  as  to  any  offer  of  cau- 
tion by  the  pursuer,  or  application  for  the  rents,  or  any  part 
thereof,  and  to  do  as  he  shall  see  cause.** 

Thereafter  the  pursuer  gave  in  a  minute  before 
the  Lord  Orrlinary,  stating,  that  he 

**  did  not  at  present  wish  to  take  the  heritable  property  out  of 
the  trustees*  bands,  until  the  period  contemplated  in  the  inter, 
locutor  should  arrive ;  and  therefore,  it  was  unnecessary  for  him 
to  offer  caution  in  i;egard  to  that  property,-«--but  that,  as  to  the 
rents  and  the  accumuUtious  thereof  since  the  death  of  the  pur- 
suer's brother  William  Blackwood,  he  submitted  that  he  was 
entitled  to  decree  for  these,  without  caution,— «r,  at  all  events, 
that  the  expenses  incurred  by  him  in  the  present  action  should 
be  allowed  out  of  the  accumulated  rents,  and  that  as  to  the  re- 
mainder, it  should  be  immediately  paid  over  to  him,  dther  with 
or  without  caution,  or  on  such  caution,  or  on  such  other  terms 
as  the  Lord  Ordinary  might  appoinL" 

«  6th  March  1833.— The  Lord  Ordinary  having  heard  par- 
ties* procurators.  Finds  the  pursuer  entitled  to  the  accumulated 
rents  in  the  hands  of  the  defenders,  after  deduction  of  the  ex-> 
penses  which  have  been  incurred  by  them,  and  appoints  the  de- 
tenders  accordingly  to  pay  to  the  pursuer  the  balance  which 
may  remain  in  their  hands,  after  such  deduction ;  and  also,  the 
rents  of  the  trust- property  as  they  become  due  in  time  comings 
on  the  pursuer  finding  caution,  to  the  sads faction  of  the  clerk, 
to  repeat  the  same,  if  any  other  party  Should  establish  right 
thereto.** 

Against  this  interlocutor  the  trustees  reclaimed,—* 
praying  the  Court 

"  to  recal  or  alter  the  said  interlocutor,  in  so  far  as  it  finds  the  pur- 
suer entitled  to  the  accumulated  rents  in  the  hands  of  the  defenders, 
end  appoints  them  to  pay  to  him  the  balance  in  their  hands,  and 
also  the  rents  of  the  trust- property  as  they  become  due  in  time 
coming,  on  the  pursuer  finding  cantion  ;  to  sustain  the  defences, 
and  to  assoilsie  the  defenders,**  Cic.  &c. 

At  advising,  11th  June  1838, 

The  Lord  JusHco^Clerk  had  no  doubt  that  caution  roust  bo 
found  to  repeat  every  farthing.  He  bad  not  formed  any  opinion 
ibrnierly  prejudicial  to  the  interesta  of  thia  pursuer,  in  certain 
circumstances,  vis.  if  it  could  be  shown  that  he  could  not  pos- 
aibly  have  heirs.  In  the  cases  of  Scfaeniman  and  Shaw,  the 
Court  directed  an  investigation.  He  thought  that  the  Lord 
Ordinary  had  gone  rather  fiir.     A  pordon  might  be  paid  over, 

<  with  caution  to  repeat,  cum  omni  asuta.  The  absolute  finding, 
however,  must  be  altered. 

Lord  Meadowbank  thought,  that  before  ordering  the  trustees 
to  pay  to  any  one,  be  must  see  that  the  party  was  in  a  condition 
to  demand  the  rents.     For  he  could  not  orider  the  trustees  to 

;  pav  to  any  person  whatever  having  no  right,  merely  because  the 
prtvision  of  caution  to  repeat  was  adjected.  He  thought  the 
question  difiicolt.  The  natural  inference  of  the  law  was,  that 
the  iutereat  must  loUow  the  principal,  if  there  were  no  words 
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of  separation  em])loyed  in  the  deed.  He  could  not  see  how  the 
pursuer,  if  he  had  not  yet  right  to  any  of  the  principal,  had  any 
right  to  interest.  But  this  the  interlocutor  assumed.  It  should 
not  have  done  po.  He  would  like  to  hear  farther  on  the  matter. 
He  did  not  think  the  clauses  of  the  deed  at  all  inconsistent.  An 
institute  had  been  called  in,  who  would  in  law  hare  been  post- 
poned, and  then  the  pursuer  and  bis  heirs  wer6  brought  in  aI'Lvt 
that  institution.  While  the  trustees  were  to  hold  for  the  issue 
of  the  second  son,  nothing  was  said  in  the  deed  as  to  the  dis- 
posal of  the  rents.  But  the  law  would  have  held,  that  the  rents 
undisposed  of  would  go  to  that  heir  for  whose  behoof  the  fee 
was  held  at  the  time.  But  the  heirs  of  the  body  of  the  eldest 
son,  if  he  any  have,  were  made  to  come  in  before  himself.  And 
while  the  right  to  the  fee  was  suspensive  in  the  trustees,  how 
could  this  man,  who  had  no  right  to  it,  be  held  entitled  to  the 
rents  ?  In  the  case  of  Scheniman,  the  claimant  was  a  female. 
And  the  decision  went  on  the  ground,  that,  from  her  »ge,  there 
was  no  prospect  of  heirs.  But  this  did  not  apply  in  the  case  of 
a  male. 

Loni  Criii'Jelie  had  formerly  differed  from  the  Court  ;  and  if 
his  opinion  had  been  adopted,  it  would  have  cut  out  this  claim 
altogether.  The  deed  was  inconsistent  with  itself,  and  incapable 
of  explanation.  It  was  difficult  to  say  when  the  time  spoken  of 
was  to  arrive.  It  might  never  arrive  at  all.  or  the  man  might 
get  bread  when  he  had  no  teeth  to  eat  it.  If  he  had  no  chil- 
dren, the  cautioners  would  never  be  disturbed.  But  if  he  had, 
they  would.  He  thought  the  pursuer  had  no  claim  at  all.  At 
the  same  time,  if  the  truster  had  thought  that  his  trustees  were 
ever  to  hold  for  nobody,  he  would  have  provided  as  to  accumula- 
tions. 

Lurd  Ghfilee  would  put  the  money  into  the  pursuer's  hand, 
on  caution,  not  on  the  ground  that  he  had  right,  but  on  the 
ground  that  it  was  a  proper  method  of  disposal.  The  Court  had 
already  found  that  the  time  might  come. 

The  Court 

'<  Find,  that  in  the  present  circumstances  of  this  case,  it  seems 
reasonable  that  the  rents  of  the  subjects  already  received,  or  to 
be  recovered  by  the  trustees,  should,  under  certain  conditions,  be 
paid  over  to  the  pursuer,  after  deduction  of  the  expenses  that 
have  been  or  shall  be  incurred  by  them  :  Therefore,  appoint  the 
accepting  trustees,  defenders,  to  pay  over  to  the  pursuer  the 
balance  of  rents  that  may  now  remain  in  their  hands,  after  such 
deduction,  or  that  may  be  hereafter  recovered  by  them  termly 
in  time  coming,  but  always  on  the  pursuer  finding  sufficient  cau. 
tion  to  the  satisfaction  of  the  clerk,  after  hearing  objections,  if 
any,  on  the  part  of  the  trustees,  to  repeat  the  same,  cum  omni 
eauia^  if  any  other  party  shall  establish  a  right  thereto,  and  de- 
cern—varying  in  so  fur  the  interiocutor  of  the  Lord  Ordinary, 
and  adhering  quoad  ultra,** 

Second  Division.— Lord  Ordinary,  Medwyn.— ^c^  More.—' 
^U.  Dean  of  Faculty  ( Hope),  D.  McNeill.— William  YounR, 
W.S.,  and  Thomas  Thorburn,  W.S.,  Agents.— -Mr  Holland, 
Clerk — IT.  a] 


VM  June  1833. 

No.  350. — Jambs  Greig,  Pursuer,  v.  Robert 
Watson,  Defender, 

P/oeess— Mandatory—  Foreign—^  debtor  having  gong  to  Jtmerira, 
and  a  tnandatortf  having  been  demanded^  the  Court  did  not  think 
/ro'H  25/ A  May  to  i5th  November  an  unreasonable  time  to  allow 
/or  »i$iing  t'le  same. 

The  pursuer  raised  an  action  of  constitution  against 
.   the  defender,  and  he  having  gone  to  America,  Lord 
Mackenzie  on  25th  May  1833,  pronounced  this  inter- 
locutor:— 

"  In  respect  it  is  stated  that  the  defender  has  left  this  country, 
appoints  a  mandatory  to  be  sistcd  for  him,  betwixt  and  the  third 
sederunt  day  in  November  next." 

The  pursuer  reclaimed,  and  prayed  the  Court 
"  to  alter  the  above  interiocutor,  in  so  far  as  it  allows  the  de- 
lender  till  the  third  sederunt  day  in   November  next  to  sist  a 
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msndatory.  and  to  appoint  him  to  sist  a  mandatory  within  such 
shorter  period  as  yuur  Lords»hips  shall  consider  reatfonabie." 

The  Court  adhered. 

Second  Division.— Lord  Ordinary,  Mackenzie.— ^c/.  Rn8*el. 
—Mt,  Greig  &  Morton.  W.S.,*nd  W.  Hunt,  W.S., 
Agents.— Mr  Thomson,  Clerk [J.  IF.  JJ.] 


VJth  June  1833. 

No.  .^51. — Spottiswode,  Petitioner. 

Process— Nobile  OIBcium— Tutorial  Inventories— Petition— i4 
petition  to  dispense  with  calling  the  next  ofkinjorth  of  Scotland, 
in  an  action/or  making  up  tutorial  inventories,  must  lie  ^riniel. 

This  was  an  application  to  dispense  with  calling  the 
next  of  kin  on  the  mother  s  side,  in  an  action  for  mak- 
ing np  tutorial  inventories,  in  respect  there  were  no 
next  of  kin  within  Scotland.  The  petition  was  not 
printed,  but  merely  presented  in  writing. 

The  Court  ordered  it  to  be  printed  ;  and  on  this 
having  been  done,  granted  the  prayer  de  piano. 
First  Division.— Mr  Holland,  Clerk.^L*^.  fT,  I),] 

IStk  June  1833. 

No.  352. — Miss  Xaveria  Glf.ndonwyn  and  Alex- 
ander Crontbie  (Dame  Mary  Lucy  Elizabeth 
Glkndonwyn  or  Gordon's  AssiGNEt),  v.  Jons 
Napier,  Competing. 

Real  Lien— Interest—  IVAere  a  rent  burden  has  been  created  in 
favour  of  thrcd  hcirs-portionerSt  over  an  estate  which  tvas  a/!er- 
wards  sold  judiciaHi/  for  less  than  the  sum  in  that  burden  ;  and 
one  of  the  heirs^portioners,  w'lo  married  the  debtor  in  the  rtal 
hurt  ten,  having  assigned  her  share  of  the  estate  to  a  third  parly^ 
Held,  that  the  interest  accruing  during  h^r  husband*s  life  mml 
be  paid  to  the  other  tu*o  heirs  por tion ers^  until  the  whole  amount 
oftbeir  share  of  the  real  burden  be  extinguished. 

This  was  a  sequel  of  the  case  reported  anten^  (Jurist, 
Vol.  IV.  No.  32,  p.  98).     In  that  caae  while  it  was 
found,  and  the  judgment  affirmed  in  the  House  uf 
Lords,  that  the  claimant,   Lady  Gordon's  assignee, 
and  Miss  Glendonwyn,  were  entitled  to  the  whole  in- 
terests accruing  upon  the  sum  of  £10,000,  daring  the 
life  of  Mr  Scott,  as  stated  in  the  report,  the  questioo, 
how  far  the  same  claimants  were  entitled  to  the  in- 
terest accruing  upon  the  sum  due  to  Mr«   Scott,  as 
one  of  lier  father  s  three  faeirs-portiuners,  was  reserved 
till  certain  actions  should  be  determined,  brought  for 
the  purpose  of  reducing  certain  assignations  granted 
by  Mr  and  Mrs  Scott  to  the  claimant,  Mr  Aapier. 
Ihese  actions  having  been  compromised,  and  judg- 
ment pronounced  finding  them  etfectual,  the  proceed- 
ings were  resumed ;  and  Mr  Crombieand  Miss  Glen- 
donwyn  maintained,  that  they  wore  entitled  to  be 
preferred  to  the  latter  interest,  upon  the  same  prin- 
ciples as  those  on  which  their  claim  to  the  interest 
of  the  £16,000  had  been  sustained.     Mr  Napier  con- 
tended, that  there  was  a  plain  distinction  between  the 
two  sums — I.  Mrs  Scott  had  no  right  to  the  capital  of 

the  £10,000,  that  being  vested  in.  her  children IL 

She  validly  conveyed,  prior  to  Mr  Scott's  baokroptcy, 
her  right  to  her  third  share  of  the  estate,  with  all  the 
fruits  thereof,  to  Mr  Napier. — III.  Jiaving  complete 
power  to  do  this,  tho  jus  ntariti  of  Mr  Scott  was 
effectually  excluded,  and  Mr  Napier,  as  a  preferable 
creditor  of  Mrs  Scott,  had  right  to  the  capital  of  what- 
ever sum  might  effeir  to  Mrs  Scott's  third  share ;  and 
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being  entitled  to  the  capital,  he  was  equally  entitled 
to  the  interest. 

The  Court  ordered  minntcsi,  containing  a  statement 
in  figares  of  the  different  sums  claimed, — and  at  ad* 

vising, 

Lord  Balgrni/, — Where  a  real  hiirden  is  created  over  an  estate, 
that  becomes  preferable  to  all  the  world  ;  and  when  once  infeft 
upon  a  real  burden,  no  sobseqnent  assifsfnation  or  deed  of  any 
kind  ran  compete  with  it.  The  wl»oIe  puzzle  here  arisef*  from 
Mr  Soott  himself  having  been  the  purchaser  burdened  with  the 
real  lien.  So  that,  in  one  respect,  he  is  debtor  in  the  price,  but 
then  he  is  creditor  in  another  shape.  This  gives  ri»e  to  the 
apparent  confusion  of  intere^its  ;  but  I  think  they  may  be  very 
easily  separated.  Suppose  Mrs  Scott  had  become  the  purchaser, 
— the  moment  she  did  so,  she  became  debtor  for  the  price,  and 
in  the  real  lien  with  which  the  estate  was  burdened.  Now  if  she 
bad  sold  or  assigned  her  third  share,  to  which  she  was  entitled  to 
succeed  as  one  of  the  heirt;.portioners,  could  she  have  thus  made 
the  condition  of  those  who  had  a  real  burden  for  the  other  two- 
thirds  in  the  least  degree  worse  ;  or  could  she  rear  up,  under  her 
a«9ik'nation,  any  other  party  to  compete  with  them  ?  I  think  she 
could  not. 

Lord  Craijjrif*.^!  am  quite  clear  that  no  one  in  right  of  Mr 
Scott  can  claim  any  thing  till  what  is  due  under  the  real  burden 
iipaid. 

The  other  Judges  concurred,  and  the  Court  pro- 
nounced this  interlocutor  : 

"  Find  that  Miss  Glendonwyn  and  Lady  Grordon  are  entitled 
to  the  whole  interest  of  the  reversion  of  the  fund  in  medio,  set 
apart,  or  to  be  aet  apart,  in  the  division,  as  the  share  falling  to 
^Irs  Scott,  as  one  of  the  three  beirs^portioners  of  her  father, 
which  has  accrued,  or  mav  accrue,  during  the  life  of  Mr  William 
Scott ;  and  that  Mr  Napier,  as  disponee  of  Mr  and  Mrs  Scott, 
is  not  entitled,  during  the  life  of  Mr  Scott,  to  draw  any  part  of 
the  said  interest  till  the  debts  due  by  Mr  Scott  to  Miss  Glen- 
donwyn and  Lady  Gordon  shall  be  paid :  Find  Mr  Napier  liable 
to  Miss  Glendonwyn  and  Lady  Gordon  in  the  expense  of  this 
part  of  the  discussion,  and  remit  to  the  auditor  to  tax  the  ac* 
count  thereof,  when  given  in,  and  to  report ;  quoad  utira^  remit 
to  the  Lord  Ordinary  to  proceed  in  the  cause  as  shall  l>e  just." 

First  Division. — Lord  Ordinary,  FuHerton. — For  Miss  Glen- 
donwyn  and  Mr  Crombie,  A.  Wood  ;  A.  Clason,  W.  S.,  Agent. 
—For  Mr  Napier,  Dean  of  Faculty  (  Hope),  and  \\  higbam ;  R. 
Rutherford,  W.S.,  Agent.— T.  Clerk.— [J.  I#".D.] 

13/A  June  1833. 

No.  353. — JoriN  Stenhouse,  Pursuer,  v.  TrioMAS 
Fkee\'  and  Others,  (Scott's  Tuusteks,)  Dc" 
fenders, 

Process—Tnterim  Deeree,  reserving  objection  contra  exeeutionem 
«— ^  decree  pronounced  in  terms  of  the  liheL  wUhout  making  up 
a  recordt  reserving  all  ob}cchons  contra  exeeutionem,  is  an  in" 
terim  decree,  and  must  be  extracted  as  such,  — //.  Notwithstand* 
ing  suck  decree,  the  parties  must  go  on  to  discuss  the  action  on 
the  merits. 

The  pursuer  hronght  an  action  for  payment  of  the 
amount  of  two  bills,  said  to  be  due  by  the  defenders. 
Defences  were  lodged,  in  vrhich,  inter  alia,  it  was  ob- 
jected, that  the  bills  were  not  produced.  Production 
having  afterwards  been  made  of  these  documents,  the 
defender  moved  the  Lord  Ordinary  to  find  them  en- 
titled to  expenses,  and  to  allow  additional  defences  to 
be  lodged.  The  pursuer,  on  the  other  hand,  on  the 
same  day  stated,  that  certain  adjudications  were  in  the 
conrse  of  being  led  against  the  Halbenth  Colliery, 
with  which  it  was  important,  in  the  event  of  being  suc- 
cessful in  the  action,  that  he  should  rank  pari^xusu; 
he  therefore  moved  the  Lord  Ordinary  to  pronounce 
decree  in  the  meantime,  reserving  all  objections  contra 


exeeutionem.  His  Lordship  on  8th  June  1833,  pro- 
nounced this  interlocutor : — 

"  Having  heard  parties'  procurators,  in  respect  the  pnrsurr 
craves  decreet  in  terms  of  the  libel  only  under  the  reservation  of 
all  objections  contra  exeeutionem ;  and  that  it  is  stated  on  his 
part,  and  not  denied,  that  by  any  further  delay  he  may  ificur  the 
risk  of  having  preferences  established  against  him  ;  Ilofuscs  the 
motion  for  the  defenders,  and  decerns  in  terms  of  the  libel,  with 
expenses,  reserving  all  objections  coulta  exeeutionem ;  remits  to 
the  auditor  to  tax  the  account  of  expenses,"  &c. 

The  defenders  rccluimed,  on  the  ground  that  the 
decree  was  held  by  the  pursuer  to  be  a  final  decree, 
and  that  he  meant  to  extract  it  as  such,  and  thus 
prevent  the  cause  proceeding  and  being  determined 
on  its  merits.     They  prayed  the  Court,  accordingly,  ■ 

*'  to  appoint  the  decree  to  go  out  and  be  extracted  only  as  an  in- 
terim decree,  that  the  cause  might  be  proceeded  with  on  the 
merita  in  common  form." 

At  advising, 

Lord  CriUiei. — It  is  quite  clear  this  is  merely  an  interim  de- 
cree, and  could  be  nothini;  else.  The  record  was  not  closed  ;  and 
by  the  Judicature  Act  the  Lord  Ordinary  has  no  power  to  pro- 
nounce a  final  decree  without  closing  the  record. 

Lord  President, — All  the  pursuer  wants  is,  that  he  may  be 
able  to  have  his  adjudication  seeded,  in  the  event  of  succeeding 
in  the  action.  This  decree  will  give  bim  that;  but  suiely  he 
must  go  on  to  show  that  he  is  entitled  to  succeed. 

The  other  Judges  concurred,  aud  the  Court  grant- 
ed the  prayer  of  the  note. 

First  Division. — Lord  Ordinary,  FuUerton. — Jet*  Christi- 
son. — /lit.  Dean  of  Faculty  (Hope),  Penney. —  W.  Renny, 
W.S.,  and  Smith  &  Kinnear,  W.S.,  Agents. — Sir  K.  DundaF, 
Clerk.— [J.  fV,JD.] 

ISth  June  1833. 

No.  354. — Thomas  Freen  &  Others,  Petilioners^ 
V.  William  BEVsniDaE,  Respondent. 

Process — jyarrant  granted  to  transmit  a  process  in  which  decree 
had  been  extracted  erroneousltf  as  a  final  decree. 

This  was  a  case  precisely  similar  to  the  one  last  re- 
ported, with  this  difference,  that  in  the  present,  the  de- 
cree pronounced  by  the  Lord  Ordinary  had  actually 
been  extracted  as  a  Jinnl  decree,  and  there  was  thus 
no  process  before  him,  in  which  any  proceedings  could 
be  held.  A  petition  was  therefore  presented  by  the 
defenders,  praying  the  Court 

"  lo  grant  warrant  to,  and  orduin  the  keepers  of  the  records  of 
Court  to  transmit  the  process  to  the  clerk  of  (!^ourt,  that  the 
same  may  be  proceeded  with  by  a  record  being  made  up  in  terms 
of  law.** 

The  Court  unanimously  granted  the  prayer. 

First  Division. — Lord  Ordinary,  Moncreiff. — Act,  Dean  of 
Faculty  (Hope),  Penney. -.-yf//.  Christison. — Smith  &  Kin. 
near.  W.S.,  and  W.  Renny,  W.S.,  Agents. —  S.  Clerk.— 
[y.  IT.  J).] 

13/ A  June  1833. 

No.  355. — Patrick  Bortiiwick,  Pursuer,  v.  James 

Brbmner,  Defender, 

Bill  of  Exchange— Discount— Security— Process — Proof— C*r- 
cumstancea  in  which  a  proof  was  allowtd  before  anxwcr,  of  au,- 
thority  ^iren  by  a  party  presenting  a  bill  to  a  Datik,  who  refused 
to  discount  it,  to  retain  it  in  security  of  certain  claims  and  ad- 
vances on  the  part  of  tlie  Bank,  and  of  the  fact  regarding  the 
value  given  for  the  bUl, 

On  the  17th  November  1828,  Duncan  forwarded 
by  M'Willinm  (with  whom  he  had  various  trunsac- 
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tions)  to  JohniCon,  agent  for  the  National  Bank  at 
Keith,  a  bill  for  j9l82,  10s.,  of  that  date,  drawn  by 
M*  William,  accepted  by  the  defender,  blank  indorsed 
by  M*  William  to  Duncan,  and  indorsed  blank  by  the 
latter,  who  wrote  with  the  bill  for  discount  as  follows : 

*'  I  beg  to  enclose,  &c. 

"  Also  a  bill  granted  by  Mr  Bremncr,  Ranas,  to  William 
M*WiUiani,  Russers  Hall,  Bobarm,  per  ^£182,  iOs.,  from  which 
I  take  my  claim  of  £72 ;  if  you  discount  this  bill,  which  lam  sure 
Is  good,  and  done  by  me  with  the  greatest  caution  possible,  I'll 
give  him  an  order  for  the  balance  to  extinguish  his  debts,  and 
jet  him  get  on  in  the  world ;— 'he  offers  every  thing  just  Bad 
right" 

Johnston  declined  to  discount  the  bill^  but  advanced 
to  M' William  £20,  which  the  defender  paid  to  Mr 
Johnston  when  the  bill  fell  due.  At  the  same  time, 
he  retained  the  bill  in  security  (as  alleged  by  the 
pursuer,  the  manager  of  the  Hank,  but  denied  by  the 
defender),  to  the  extent  of  £72,  of  certain  bills  to  a 
large  amount,  about  £600,  on  which  Duncan  was  an 
obligant  (which  sum  Duncan  directed  to  be  placed  to 
his  credit  with  the  Bank),— -and  also  of  certain  bills 
due  by  M*  William  to  tlie  Bank,  on  which  a  balance 
of  £20  remained.  On  the  9th  May  lb29,  Johnston 
wrote  to  the  defender : 

*'  As  I  can  get  M*WiHiara  to  do  nothing  in  the  way  of  set- 
tling his  affairs,  I  must  look  to  yon  for  Duncan's  £72,  and 
j£i5due  by  Proctor  and  M' William  to  me,  as  agent  for  the 
National  Bank ;  and  when  these  claims  are  settled  to  my  satis- 
faction, I  will  give  your  acceptance  to  M*  William  fur  £iSr2, 
IOs." 

The  bill  for  £l82,  IOs.  was  noted  and  protested  for 
non-payment  of  the  whole  contents.  In  June  1829, 
payment  of  the  whole  account  was  demanded  from 
the  defender*  In  July  ISSi,  Johnston  wrote  to 
M<  William: 

*'  In  conscqnence  of  the  propoifols  now  made  to  me,  I  hereby 
agree  to  cea<e  from  doing  any  diligence  Hgaiiist  yon  for  the  sum 
yon  owe  the  National  Bank,  until  the  term  of  Martinmas,  when 
one -half  of  the  sum  must  be  paid,  and  the  other  half  at  the  term 
of  Martinmas  following.** 

Nerertheless,  in  March  1831,  the  defender  was 
charged  for  payment  of  the  acceptance  for  £182,  lOs* 
The  bill  of  suinpenaion  was  passed,  and  the  charge  was 
abandoned  by  the  Bank,  on  payment  of  expenses.  But 
in  June  1831,  the  Hank  raised  an  ordinary  action  for 
the  contents  of  the  bill  above  mentioned ;  at  least  for 
the  £79  and  £20,  with  interests,  &c.,  pleading-^L 
The  bill  sued  on  hating  been  indorsed  and  delivered 
to  the  pursuer,  in  security  of  cerCatn  byia  or  debts 
due  by  Alexander  Duncan  and  William  M' William, 
and  the  said  bills  or  debts  still  remaining  due,  the 
pursuer  ie  entitled  to- enforce  payment  of  tne  bill  now 
sued  for,  to  the  extent  of  the  said  debts.— »1 1.  The 
pursuer,  or  the  agent  of  the  Bank  at  Keith,  having 
been  prevented,  in  consequence  of  the  said  bill,  from 
taking  any  steps  against  Duncan  and  M'William,  to 
secure  payment  of  the  debts  due  by  them,  the  defen- 
der is  barred  from  denying  his  liability  for  the  said 
Vill,  in  so  far  as  they  are  concemed.-^llI.  The  pur- 
»uer,  as  a  bona  fide  onerous  holder  of  the  said  hilU 
has  no  concern  with  the  state  of  accounts  between  the 
defender  and  M' William  or  Duncan. 

The  defender  pleaded, — I.  The  sum  of  £20,  being 
the  whole  amouiiltever  sjdvaaced  by  the  Dank,  in  dis- 


count  of  the  bill  sued  on,  having  been  repaid,  there 
now  exists  no  farther  obligation  or  ground  of  aelies 
as  against  the  defender«-^II.  Tlie  bill  sued  on  was 
never  granted,  n4Nr  was  the  pursuer  ever  authorised  ts 
retain  the  same,  in  security  for  £72,  or  any  other  debt 
doe  to  the  Bank.— UK  The  debt  of  £72,  in  security 
for  which  the  bill  sued  on  is  now  sought  to  be  retain- 
ed, not  having  been  a  debt  due  either  by  M' William 
or  Duncan  to  the  Bank,  but  being  HMrely  the  amouat 
of  a  supposed  claim  which  Duncan  bad  against  M^Wil- 
liam,  the  trustee  of  Duncan  is  alone  entitled  to  re- 
cover that  debt.— -IV.  The  bill  sued  on  was  not  grant- 
ed in  security  of  the  debt  of  £20  due  by  M'Wiiliam 
to  the  Bank,  neither  did  the  defender  ever  become 
bound  for  the  same*    Farther,  this  debt  having  form- 
ed the  subject  of  a  separate  arrangement  betwixt 
M' William  and  Mr  Johnston,  the  defender,  even  if 
otherwise  liable,  would  have,  in  consequence,  been 
relieved. — V.  The  pursuer  is  not  entitled  to  the  pri- 
vileges of  a  bona  fide  onerous  indorsee  of  the  bill  sued 
on  ;  and  the  defender  is  entitled,  by  a  diligence  and 
proof  at  large,  to  expiscate  the  whole  transaction  and 
state  of  accounts  betwixt  the  parties* 

«  The  LordOrdinary  (22d  Febniary  1833.)  having  besrd  parties' 
procurators  on  the  cloikfd  record,  and  whole  prucem ;  Bet'ore  wi- 
swer,  allows  the  pursuer  U>  prove  his  allegations,  that  when  the  bm 
in  question  wa»  presented  by  M*  William  for  discount,  along  with 
Duncan's  letter,  dated  17tb  November  1828^  the  Banksgent  hav- 
ing declined  to  discount  it,  was  authoriaed  by  M*  William  to  retain 
it  in  security  for  ;£t20,  then  advanced  upon  k  to  bim  ;  2(/,  For  a 
claim  which  Duncan  bad  against  M*  William  ;  and  ^,  For  tbe 
balance  on  M* William's  bill  transactions  with  tbe  Bank:  Al- 
lows the  defender,  on  his  part,  to  prove  bis  allegations,  that 
when  jC'2U  was  paid  of  this  bill,  it  was  agreed  that  the  bslance 
should  be  paid  when  the  ship,  which  was  to  transport  a  cargo  of 
grain  to  Liverpool,  should  return,  but  that  the  s^hip  never  did 
sail,  nor  was  any  farther  value  given  for  the  bill ;  and  farther,  lo 
prove,  before  anawer,  that  D«ncan*a  dajm  agaiiiat  M* William 
amounted,  not  to  £7%  but  ouly  £t7,  6a. ;  and  aUowa  to  both 
parlies  a  conjunct  probation  ;  Of  consent  of  partiea,  grants  eoia- 
misaion  to  the  Sheriff-aubatitute  of  Baafftthire  to  ti^  the  aaid 
proof ;  and  grants  diligence  against  witneesMfs  and  havers, — tbe 
diligence  to  be  reported  against  the  third  sedenint  day  in  M«y 
next,  and  dispenses  with  the  Minute-book.^-A'io/c* — When  a  biU 
is  transmitted  to  a  banker  for  discount,  he  is  not  entitled  to  re- 
tain it  in  security  of  any  prior  cbim.     He  must  either  comply 
with  the  request  to  discount  it,  or  return  it.     But  if  the  party 
ui  a  bill  present  it  to  a  Ivuik  for  discount,  while  tbe  bank  dediao 
to  discount  it,  it  may  be  retained,  with  consent  of  the  holciifr, 
as  a  security  for  prior  advances.     In  the  present  instance,  I>un- 
can,  the  last  indorser,  writes  a  letter,  requesting  that  the  hill 
might  be  discounted,  evidently  for  M*  WilUam*s  behoof.    By 
this  letter,  it  appears  that  the  proceeds,  when  diacooated,  were 
to  .be  placed  to  the  credit  of  Duncan's  account  with  the  Baok ; 
that  he  was  then  to  take  out  of  it  his  claim  for  ^7^,  which  be 
states  he  had  against  M*  William,  and  was  to  give  M^Williaro  ao 
order  for  the  bahince,  to  extinguish  hia  other  debts.    M^WiUiaai 
had  thus  the  sole  interest  in  this  bill,  «t4i«a  Duncaa's  daiai 
against  him  ;  and  provided  thix  claim  was  not  injured  or  inter- 
fered with  quoad  the  balance,  M* William  was  entitled  to  make 
what  bargain  he  pleased  with  the  Bank  about  it.    Hie  defender 
having  subscribed  this  bilU  and  put  it  into  the  hands  of  the  other 
parties,  gave  them  full  liberty  to  transact  with  a  bank  about  it, 
and  to  raise  caab  upon  it,  or  pledge  it  in  security  for  prior  ad- 
vances, as  they  saw  fit.     If  it  turned  out  that  liuncan's  claim 
against  M*  William  was  only  good  for  £27,  6e.,  nothing  moce 
can  be  claimed  under  it  on  account  of  this  claim.     These  views 
are  stated  in  a  note,  and  a  proof  allowed,  as  before  answer,  at 
the  veqaest  of  the  defender,  to  save  the  necesatty  of  recbiuiit^ 
at  present*  ** 
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Tiie  defender  reclaiined  against  the  interlocutor, — 
]sf,  In  s<»  far  as  the  relevancy  of  tlie  pursuer*^  alle- 
fl^ations  as  to  M*WiUuuii*8  right  of  control  over  the 
hill  in  quasti««n  w  HUMtained ;  ntt«l  ^dh^  and  pariictt- 
hiriy,  In  so  far  aa  proof  hy  parole  evidence,  as  to  ike 
antherity  pretended  to  4m ve  been  derived  by  the  pur- 
suer through  M*  William,  is  allowed;  and  prayed  the 
Court 

"  to  rpcal  the  said  interlocutor  to  the  extent  complninefl  of;  to 
6nd  that  Alexniider  Duncim,  the  last  iiidorser,  biid  ahjite  ri^ht 
to  authorise  the  application  o(  the  contents  of  the  b%\)  forwwrAoA 
in  his  K*tter  of  die  I7tii  Novcmlier  18*28,  and  that  the  right  of 
tie  pursuer  to  the  bill  muKt  be  held  derived  throuf^h  that  letter, 
or  other  %vriting  of  Duncan,  at  the.  time, — that  M*  William  could 
liot  cam{>i'tently  interfere  with  the  application  of  the  contents 
of  the  bill ;  and  to  find  that,  at  all  eventa,  proof  by  parole  evi> 
deiice,  as  to  the  alleged  authority  and  directions  given  by  tbe 
latter,  is  incompetent.*' 

At  advising,  he  pleaded.  That  the  special  purpose 
for  which  the  bill  had  been  sent,  was  ascertained 
scrifjlo  ;  tliat  parole  evidence  was  not  competent ;  and 
tliat  while  there  appeared  no  iateutifm  in  Oaacan, 
that  I  lie  £72  slMUild  be  placed  to  his  credit,  the  Bank 
h<»oks  showed  that  it  had  not  been  so  placed.  The 
pursuer  stated,  that  he  would  have  reclaimed^  if  the 
iDtcrloc>utor  iiad  not  been  befoiiB  answer. 

Tke  Lor»l  JmUtx-Clerk  thougtit  that  the  defender  was  much 
ohiigdl  by  the  Uank  holding  the  bill  for  only  £7±  Wfeat  if 
tiiey  had  >aid,  **  We  hold  fur  tbe  whole  amonnt  ?**  The  other 
pleas  were  reserved,  by  the  interlocutor  being  before  aiiswer. 

The  Court  adhered,  m'ith  five  gnineas  of  expenses. 

Defender's  Authorities. — Campbell  «.  Dryden,  >J5th  Novem- 
Ix-r  I8-2I-;  3,  Shaw&  Duiilop,  p.  Sia  Ritchie  o.  Mirtmy, 
2«hh  May  182a      Hunter   v.   George's  Trusfceea,  24th  Maiy 

18;Ji 

Sc?cond   Division. — Lord  Ordinary,  Medwjm.-^^c/.  Skene, 

More — Jh.    CuniiiKhaine,  G.   Robinson (loldie  Ik   Ponton, 

W.S.,and  James  Souter,  W.S.,  Agents. — Mr  Rolland,  Clerk. 

UthJune  1833. 

No.  356. — ^JoHM  Mowbray,  W.S.,  Advocator^  v. 
JoHM  £wBANK,  Respondent, 

Landlord  and  Tenant — Soil- Pipe — finUdnce^Cireumtianct in 
which  hdd,  iktU  a  jape  cotnmunicatiug  wUk  a  kitchen,  in  the  «/»- 
per  Uorjf  if  a  tenemcHt,  wa*  properijf  used  ot  a  ioU^inpe^  aud 
thai  the  occasional  obairuction  of  a  relative  gutter  whidt  cauaeU 
n  nuisance  to  the  neighbourhood,  arose  from  the  improper  con- 
slruction  of  the  pipet  and  gutter ;  and  therefore,  that  the  land- 
lord, and  fu4  the  tenant,  was  liafde  for  the  consequences. 

The  advocator  U  proprietor  of  the  tenement,  No«. 
1!  and  13,  Howe  Street,  Edinhnrgh, — the  upper  part 
of  which  was  lei  to  the  respondent.  In  18J0,  the  te- 
nants of  the  adjoining  hoiuseis  presented  a  petition  to 
the  Sheriff  against  the  advocator,  setting  forth,  That 
the  soil-pipe  of  the  advocator's  house,  No.  13,  Howe 
Street, 

"is  in  such  a  state  of  disrepair,  or  ts  so  choked  up,  that  the 
dirty  and  rain-water  have  no  passage  through  it,  and,  consequent- 
ly, the  whole' of  tbe  water  flows  on  tbe  shrtes,  and  falls  directly 
in  front  of  the  petitioners*  shop-doors,  which  arc  next  Mr  Mow- 
hray*8  house,  from  which  cause  the  house  of  the  petitioner,  Mrs 
Jc.net  Pax'fon,  has  been  considembiy  injured,  and  rendered  damp 
and  unwholesome,  independent  of  the  great  loss  which  all  the 
petitioners  h&ve  Miffered  from  their  cu8lA>rocrs  not  being  able  to 
get  into  their  shops,  without  ruuniog  tbe  risk  of  being  diitied 
and  wettAid.*' 

A  similar  petitioD,  at  the  ittstanoe  of  the  proprietors 


cvf  the  said  adjoining  tenement,  was  presented  against 
tlie  advocator  to  the  Dean  of  Guild,  concluding  for  an 
order  on  the  advocator  to  get  the  soil-pipe  cleaned 
and  Impaired,  reserving  all  claims  of  damages.  The 
advocaUMT  then  presented  a  {>etition  to  the  Sheriff,  nar- 
rattng  iUe  said  two  petitions,  and  stating, 

**  That  the  said  pipe  attached  to  the  petitioner's  property.  No. 
13,  Howe  Street,  and  desciibed  in  the  said  two  petitions  as  a 
'*  soil-pipe,**  is,  in  point  of  fact,  a  mere  water-pipe,  intended  to 
convey  the  rain  wh tor  from  the  roof,  and  any  smnll  quantity  of 
water,  unmixed  with  soil  of  any  kind,  from  the  upper  floor  of 
his  tenement,  from  the  kitchen  of  which  there  is  a  communica- 
tion to  the  pipe  by  means  of  a  small  sink,  with  a  gntting  upon 
it ;  and  accordingly,  the  said  pipe  was  never  either  intended  or 
used  fur  any  other  pnr|x>se,  till  very  lotely  that  the  servants  of 
tbe  said  John  Ewbank  have  attempted,  without  any  authohty, 
and  even  in  fare  of  repeatcrd  remonstrances  by  the  petitioner,  to 
convert  it  into  a  soil-pipe,  by  which  means  it  soon  became 
choked,  and  all  the  dirty  water  was  forced  over  the  front  of  the 
tenement  belonging  to  the  petitioner,  and  also  of  the  adjoining 
tenement  mentioned 'in  tbe  said  two  petitions,  and  thus  pro* 
duccd  the  nuiHaiioe  therein  complained  of,  and  which  is  still 
continued  to  thjs  date,  although  the  petitioner  understands  that 
an  interdict  was  issued  against  it,  in  one  oi  both  of  the  said  ap- 
plications.** 

And  therefore  praying  the  Sheriff, 

*'  I  mo.  To  prohibit,  interdict  and  discharge  the  said  John 
Ewbank,  and  his  family  him]  servants,  from  using  the  said  water* 
pipe  as  a  soil  -pipe.  S^/u,  Tu  ordain  the  said  John  Kwl>unk  to 
relieve  the  petitioner  of  any  expenses  that  may  he  found  due  by 
him  in  the  said  two  petitions  against  him,  or  either  of  them. 
Btio,  To  ordain  the  said  John  Kwbank  to  relieve  the  petitioner 
of  all  cluim4  of  damage  that  may  be  made  against  him  at  the 
instance  of  the  tenants  and  proprietors  of  the  said  tenement, 
Nos.  15  and  17,  Howe  Street,  or  any  of  them.  4/6,  To  ordain 
the  said  John  Ewbank  to  relieve  the  petitioner  of  all  expenses 
incurred,  or  to  be  incurred  by  liim,  relative  to  the  said  two  peti- 
tions, or  either  of  them,  and  ^t»</f ,  to  find  the  aaid  John  Ew- 
bank liable  in  the  exfienses  of  this  application,  and  of  tbe  whole 
procedure  to  follow  hereon." 

In  defence,  tlie  respondent  stated, 

"  When  the  respondent  took  from  the  petitioner  the  flat  of  the 
house  in  question,  he  was  shown  a  sink  in  the  kitchen  for  the 
purpose  of  conveying  away  the  soil- water  of  tbe  house,  and  in 
consideration  of  this  conveniency,  amongst  other  advantages,  be 
was  induced  to  take  the  premises  for  the  current  year,  from 
Whitsunday  last  to  Whitsunday  next;  and   under  the  under- 
standing that  he  was  to  have  the  use  of  this  sink  in  the  kitchen, 
and  the  benefit  of  these  other  advantages,  for  that  period,  he 
entered  into  the  possession  of  the  premises  at  the  term  of  Whit- 
sunday last,  and  agreed  to  pay  the  rent  which  had  beeu  stipu- 
lated  for  the  premises.     It  is  therefore  now  too  late  for  tbe 
petitioner  to  tell  the  respondent,  for  the  first  time,  that  the 
pipe  leading  from  the  said  siuk  in  tbe  kitchen  is  not  a  *  soil- 
pipe,*  but  merely  a  '  water-pipe,  intended  to  convey  the  rain 
water  from  the  roof,  and  any  small  qtuiutity  of  water  unmixed 
with  soil  of  any  kind  from  the  upper  floor  of  bis  tenemenL" 
**  There  is  a  grating  on  the  end  of  the  pipe  at  the  bottom  of  the 
sink,  perforated  with  small  holes,  to  prevent  any  substance  from 
passing  through  which  might  occasion  any  obstruction,  and  there- 
fore it  is  plain,  that  any  thing  passing  through  these  small  holes 
of  the  grating  never  could  occasion  the  obstruction  now  com- 
pltti;)ed  of,  and,  unless  the  respondent  was  to  be  allowed  to 
use  tills  sink  and  pipe  therefrom  for  *  soil  water,*  neither  the  sink 
nor  pipe  eonld  lie  of  any  use  to  tbe  respondent  at  all.**  ^*  But  the 
respondent  is  at  no  loss  to  explain  tbe  cause  which  has  given 
rise  to  the  whole  of  the  complaints  which  have  now  been  made, 
namely,  the  insufficiency  of  the  spouts  and  gutters  of  the  tene- 
ment, and  the  petitioner*s  own  neglect  in  getting  them  properly 
domed  out.*'    "  Tbe  respondent  has  twice,  at  his  own  expense, 
caused  these  spouts  to  be  cleaned  out ;  and,  from  the  rqiort  of  the 
plumbers,  the  cause  of  offence  is  a  defect  in  the  spouts  them- 
selves, but  no  fault  or  neglect  on  the  part  of  the  resjiondent.** 


430 


THE  SCOTTISH  JURIST. 


[June 


After  a  record  had  been  closed,  a  proof  was  allow* 
ed.  A  number  of  witnendies  proved  that  the  soil  or 
dirty  water  which  came  from  the  respondent's  house 
flowed  over  the  adjoining  houses,  and  was  a  great 
nuisance  to  tlie  neighbourhood.  Thomas  JacksoD, 
plumber,  deponed, 

**  That  he  knows  the  tenement  in  which  the  hoase  in  question 
is  situated.  Depones.  That  the  deponent  was  oo  the  top  of  said 
tenement  within  this  last  fortnight,  and  also  in  the  bouse  in  ques- 
tion :  That  the  deponent  was,  on  that  occasion,  in  the  kitchen  of 
the  house,  in  which  he  observed  there  was  a  sink :  That  the  de- 
ponent also  saw  the  gutter  in  front  of  the  house,  and  the  pipe 
leading  down  froni  the  gutter  to  the  drain  :  That  there  is  a  grating, 
which  is  culled  a  tuble»washer,  situated  at  the  top  of  the  pipe 
leading  from  the  sink.  Depones,  That  the  pipe  from  the  sink 
empties  itself  into  the  gutter  in  front  of  the  bouse,  and  this  ii 
distant  about  twenty  feet  from  the  perpendicular  pipe  leading  to 
the  drain.  .  Depones,  That  the  deponent  saw  the  gutter,  and 
there  is  no  communication  between  it  and  either  of  the  two  ad- 
joining tenements,  80  that  in  this  way  it  only  serves  the  tenement 
in  wliich  the  house  in  question  is  situated :  That,  when  the  de- 
ponent saw  the  gutter,  there  was  some  water  in  it,  as  also  some 
sand,  vegetables,  egg-shells  and  rags  t" 

That  the  holes  in  the  grating  were  of  the  size  of  the 
eighth  part  of  an  inch:  That  the  gutter  was  not  fit 
f(»r  carrying  awuy  soil  water,  owing  to  the  way  in 
which  it  was  constructed  : 

**  That  the  manner  in  which  the  pipes  in  question  are  con- 
structed, is  not  the  usual  plan  adopted  for  cat  rying  off  soil  water. 
Interrogated,  In  whHt  manner  he  would  construct  the  soil-pipe 
in  the  bouse  in  question,  so  as  to  make  it  complete  ?  Depones, 
That  if  be  were  to  alter  the  mode  in  which  the  pipe  is  con- 
structed, he  would  continue  the  pipe  of  the  sink  into  the  broad- 
side of  the  perpendicular  pipe,  without  allowing  it  to  go  into  the 
gutter  at  all." 

George  Thomson,  plumber,  being  interrogated, 

"  Whether,  when  he  saw  the  top  of  the  perpendicular  pipe, 
the  passage  was  obstructed  by  any  substance  ?  Question  ob- 
jected to,  and  objection  sustained.  And  being  farther  interro- 
gated, Whether  the  gutter  and  perpendicular  pipe,  as  now  con- 
structed, with  the  grating  on  the  top  thereof,  is  sufficient  for 
carrying  off  the  soil  and  rain-water  in  question  ?  Depones,  That 
there  are  many  sinks  constructed  in  the  same  manner  as  the  one 
in  question,  but  they  are  generally  subject  to  the  same  accidents 
as  are  said  to  h^ve  occurred  in  the  present  case,  more  particularly 
in  respect  of  the  grating  on  the  top  of  the  perpendicular  pipe ; 
and  the  deponent's  reason  for  saying  so  is,  that  the  lime,  soot  and 
sand,  which  come  off  every  root,  collect  on  the  top  of  the  pipe, 
and  cannot  pass  through  the  small  gratings,  which  stoppage 
creates  the  overflow.  Interrogated,  Whether,  if  there  was  a  pipe 
from  the  sink,  to  carry  the  soil  water  into  the  perpendicular 
pipe,  with  a  cess-pool  constructed  upon  the  usual  and  ordinary 
principles  of  soil-pipes,  it  would  prevent  the  water  from  falling 
over  on  the  area  below  ?  Depones,  Affirmative.  Interrogated, 
If  he  is  of  opinion  that  if  the  pipes  and  gutters  remain  as  they 
now  are.  Whether  the  obstructions  and  overflowings  will  con- 
tinue ?  Depones,  That  he  thinks  they  will.  Interrogated  for 
the  pursuer,  depones,  That  the  grating  on  the  top  of  the  per- 
pendicular pipe  is  the  usual  grating  put  on  the  top  of  such  pipes, 
but  adds,  that  it  is  by  no  means  the  proper  one  to  have,  where 
there  is  a  sink  emptying  itself  into  the  gutter.** 

Other  plumbers  deponed  to  the  same  effect;  and 
on  a  remit  from  the  Dean  of  Guild,  in  the  process 
before  him,  Mr  William  Hume,  plumber,  gave  in  a 
report  (afterwards  founded  on  in  this  process)  to  the 
following  effect : 

**  Having  examined  the  pipe  in  No  ,  Howe  Street,  at  present 
in  dispute  between  the  parties  in  this  process,  I  beg  leave  to 
state,  that  if  the  drain  at  the  bottom  of  the  tenement  belonging 
to  Mr  Mowbray  is  in  proper  order,  the  pipe  is  of  sufficient  size 
to  answer  the  juirpose  of  both  rdin-water  and  Boil<^ipe,  provided 


the  soil  branch  from  sink  were  attached  to  the  upright  part  of 
the  pipe.  But  as  it  at  present  delivers  into  the  front  gutter, 
nearly  20  feet  from  the  upright  pipe,  of  course  the  whole  of  the 
soil,  or  nearly  so,  must  collect  there,  and  cause  overflows,  as  the 
run  or  declivity  on  the  gutter  is  only  intended  for  the  rain-water, 
and  not  at  all  iitted  for  the  purpose  of  conveying  away  soil- water 
from  a  sink,  in  which  there  is  often  a  good  deal  of  sand.  I  may 
also  state,  that  I  have  seen  the  same  thing  repeatedly  tried  be- 
fore, but  never  found  it  to  answer  the  purpose.*' 

On  3d  June  1831,  the  Sheriff-substitute  pronounced 
the  folio  wing  interlocutor  : 

**  Having  considered  this  process,  with  the  proof  on  both  sides 
declared  to  be  concluded,  finds  that  the  defender  only  made  the 
natural  use  of  the  sink  in  the  kitchen,  and  did  not  do  any  thing 
improper  (by  himself  or  his  servants)  to  occasion  obstruction  in 
the  passage  of  the  water  along  the  gutter,  or  from  it  to  the  per- 
pendicular pipe :  Finds  that  obstructions  which  occurred  from 
time  to  time  were  occasioned  chiefly  by  the  pipe  from  the  sink 
discharging  itself  into  the  gutter,  instead  of  dlischarging  itself 
into  the  perpendicular  pipe,  by  which  the  tendency  of  sediment 
to  accumulate  in  the  gutter,  so  as  to  obstruct  or  choke  the  grating 
at  the  bead  of  the  perpendicular  pipe,  was  ver)*  greatly  increased: 
Finds  that  the  defender  took  all  the  trouble  which  was  iiicum- 
bent  on  him  to  remove  such  obstructions  when  they  occurred ; 
and,  therefore,  dismisses  the  original  petition  :  Finds  the  pur- 
suer  liable  in  expenses :  Allows  an  account  to  be  given  in,  and 
decerns.'* 

To  this  interlocutor  the  Sheriff-depute  adhered. 
The  advocator  presented  a  bill  of  advocation,  and 
pleaded — I.  The  defender  was  not  entitled  to  use  the 
sink  and  water-pipe  in  question  in  his  kitchen,  for 
conveying  away  soil  of  any  description,  or  for  any 
other  purpose  than  that  of  conveying  away  water 
without  soil. — II.  It  is  proved  by  the  statements  made, 
as  well  as  by  the  documents  in  process,  and  evidence 
led,  that  the  nuisance  complained  of  arose  from  the 
circumstance  of  the  defender  conveying  soil,  garbage 
or  rubbish  to  the  gutter  and  pipe  on  the  outside  of 
the  house,  so  as  to  choke  up  the  latter,  either  by 
throwing  the  soil,  garbage  or  rubbish  into  the  sink  in 
the  kitchen,  or  from  the  kitchen  widow,  and  not  from 
the  causes  alleged  by  the  defender,  and  found  by  the 
Sheriff's  interlocutors. — III.  In  consequence  of  the 
facts  which  have  been  established,  the  advocator  was, 
and  is  now  entitled  to  obtain  decree  against  the  de- 
fender, in  terms  of  the  prayer  of  his  original  com- 
plaint, and  for  expenses  of  process.  The  respondent 
pleaded — The  proof  taken  in  the  Inferior  Court  clearly 
establishes  that  the  respondent  only  made  the  use  of 
the  sink  in  the  kitchen  for  which  it  was  intended,  and 
let  as  a  part  of  the  tenement ;  that  the  inconvenience 
complained  of  arose  from  no  fault  on  kia.  part,  but 
from  the  construction  of  the  pipe  and  gutter^  and  that 
he  took  more  trouble,  and  was  at  more  expense  than 
were  incumbent  on  him,  in  obviating  an  inconvenience 
for  which  the  advocator,  as  landlord,  was  responsible; 
and  consequently,  that  the  judgment  pronounced  by 
the  Sheriff'  is  well  founded. 

The  Lord  Ordinary  (Fullerton),  on  iSth  February 
1833,  pronounced  the  following  interlocutor : 

**  The  Lord  Ordinary  having  heard  parties*  procurators,  and 
considered  the  closed  record,  process  and  proof,*  Finds  it  not 
proved  that  the  defender  or  his  servants  employed  the  sink,  io 
the  kitchen  of  the  house  occupied  by  him,  in  an  unusual  or  im- 
proper manner :  Finds  it  proved  that  the  occasional  obstruction 
of  the  gutter,  and  consequent  overflow  of  water,  arose  from  the 
improper  construction  of  the  pipes  and  gutter  attached  to  the 
advocator's  houses  and  iatcnded  to  convey  away  the  water  fioa 
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the  sink :  Finds  it  not  proved  that  the  defender  failed  to  do 
every  thing  incumbent  on  him  as  tenant,  to  remove  such  obstruc- 
tions when  they  occured  :  Therefore  repels  tlie  reasons  of  advo- 
cation, and  remits  the  case  slmpIicUer  to  the  Sheriff,  and  decerns  : 
Finds  the  advocator  liable  in  expenses,  of  which  allows  an  ac- 
fount  to  be  given  in,  and  remits  the  same  to  the  auditor,  to  tax 
and  report.** 

The  advocator  reclaimed : 

Lord  Gitlfes. — The  great  objection  to  the  advocator's  plcaa 
lies  here :  This  pipe  U  a  soil-pipe,  and  it  is  in  vain  to  deny  that 
it  is  so.  The  rain  water  alone  would  not  create  a  nuisance ;  but 
the  dirty  water,  which  is  just  what  is  intended  to  be  conveyed 
hy  a  soil-pipe,  does  create  an  obstruction,  in  course  of  time,  un- 
less the  pipes  be  formed  in  the  way  pointed  out  b)  the  plumbers. 

The  Court  unauimoasly,  aud  without  di£BcuIty,  ad- 
hered. 

First  Diviaion. — hofd  Ordinary,  FuUerton. — /tct.  Dean  of 
FHcul(y( Hope),  and  R.  Thomson;  A.  liowden,  W.S.,  Agent. 
^Alt.  Cuningbame  and  Pyper ;  J.  G.  Barr,  W.S.,  Agent. — 
Sir  W.  Scott,  Clerk.— LG-  ^-1 

liihJune  1833. 

No.  357. — Robert  Anderson  and  Others,  (Fer- 
ousox'h  Trustees),  Advocators, v-  John  Mowbray, 
W.S.,  Respondents 

Landlord  and  Tenant — Soil-Pipe — Nuisance — Found  in  terms 

of  the  preceding  case* 

This  was  a  relative  case  to  that  which  forma  the 
subject  of  the  immediately  preceding  report,  and  arose 
out  of  the  petition  there  mentioned,  presented  to  the 
Dean  of  Guild  by  the  advocators,  as  proprietors  of  the 
tenement  adjoining  to  that  belonging  to  Mr  Mowbray, 
praying  to  have  him  decerned  and  ordained  to  repair, 
and  make  sufficient,  the  pipes,  spouts,  S:c.  of  his  pro- 
perty ;  and  for  interdict  against  the  tenant  from  using 
iho  pipes,  &c.,  till  so  repaired.  In  answer,  Mr  Mow- 
bray denied  that  the  fault  was  owing  to  the  pipes  or 
((]H)uts,  and  alleged  that  it  arose  from  the  improper 
use  made  of  them  by  Mr  Ewbank,  his  tenant,  wlio 
alone  was  the  proper  party  to  be  coraphiined  against. 
On  considering  the  case,  with  the  report  of  Mr  Hume, 
(quoted  above)  the  Dean  of  Guild  and  his  Assessor, 
on  27th  January  1831, 

**  Find  it  ascertained  by  Mr  Hume's  report,  that  the  pipe  of 
tbe  defender's  house  is  of  sufficient  size  for  the  purpose  for 
which  it  was  intended  as  a  waste  water-pipe;  and  it  is  not  aU 
li-^gbd  that  the  drain  with  which  it  communicates  is  out  of  repair : 
Find,  that  the  nuisance  of  which  the  petitioners  complain  is  oc- 
cisiofied  entirely  by  the  improper  use  made  of  the  said  pipe  hy 
Mr  Ewbank  and  his  servants,  the  tenants  of  the  defender,  ap- 
plying it  to  the  purpose  of  a  soil-pipe,  for  which  it  was  not  in- 
tended :   Find,  that,  for  the  improper  u?e  so  made  of  that  pipe 
hy  the  tenant,  and  the  consequences  arising  therefrom,  the  land- 
lord in  not  responsible :  Find,  that  the  4fcfender,  by  complaints 
to  the  tenant,  and  also  to  the  Police  Q4^IC  has  done  every  thing 
in  his  power  to  prevent  or  put  a  stdfco  any  such  improper  con- 
tluct  Oil  the  part  of  his  tenant,  ano^herefore  such  improper  use 
of  the  pipe  is  not  made  with  the  sanction  or  countenance  of  the 
defender,  but,  on  the  contrary,  in  the  face  of  bis  remonstrances 
and  complainta :  Find,  that,  in  these  circumstances,  this  coni- 
plauit  should  have  been  directed  against  the  tenant  and  his  ser- 
vants, who  are  alone  to  blame,  aud  not  against  the  landlord  : 
Therefore  assoilzie  the  defender  from  the  conclusions  of  the 
petidon,  reserving  to  the  petitioners  to  prosecute  the  tenant* 
if  they  shall  see  cause  *.  Find  the  petitioners  liable  in  expenses,** 
&c. 

Thereafter,  on  advising  a  minute  which  had  been 
allowed  to  be  lodged,  the  Dean  of  Guild  pronounced 
this  interlocutor : 


''  Having  resumed  consideration  of  the  reclaiming  petition, 
and  additional  petition,  numbers  13  and  14  of  process,  answers 
thereto,  with  minute  for  the  pursuers,  and  answers  for  the  defen- 
der, and  whole  process.  Finds  (hat  by  said  minute,  the  pursuers 
declare  that  they  do  not  insibt  in  their  allegation  originally  made, 
that  tbe  dridn  is  choked  up,  and  that  the  injury  complained  of 
is  to  be  attributed  to  that  cause  :  Recals  the  interlocutor  com- 
plained of,  in  so  far  as  it  finds,  "  that  (be  nuisance  of  whicli  the 
petitioners  complain  is  occasioned  by  the  improper  use  made  of 
the  said  pipe  by  Mr  Ewbank  and  his  servants,  the  tenant  of  the 
defender,  applying  it  co  the  purpose  of  a  soil-pipe,  for  which  it 
19  not  intended  ;**  these  persons  not  being  parties  in  this  cause  : 
Fiuds  that  the  damage  complained  of  is  not  occasioned  by  any 
deficiency  of  the  pipe,  or  any  alteration  of  these,  hince  they  were 
first  erected  ;  and,  with  this  explanation,  refuses  the  doire  of 
the  petition,  and  adheres  to  the  interlocutor  recluimed  against.** 
— "  Note  hjf  the  Assessor, — It  is  unfortunate  that  the  procesi-ejj 
against  tbe  landlord^  and  the  tenants  were  brought  before  dif- 
ferent  courts ;  one  process  would  have  answered  tor  both,  and 
tbe  same  proof  would  have  applied ;  but  as  the  pursuers  havQ 
thought  proper  to  bring  this  process  in  a  difi'erent  court  from 
thHt  in  which  they  brought  their  action  against  the  tenant,  and 
as  they  closed  the  record  without  asking  a  proof  of  the  grounds* 
upon  which  they  allege  judgment  in  the  other  ca^e  before  the 
SberifT  has  proceeded*  it  is  not  competent  now  in  this  process 
to  allow  a  proof,  or  allow  the  proof  in  the  other  process  to  be 
taken  as  part  of  this,  unless  of  consent  of  all  parties ;  but  this 
is  refused  by  the  defender.** 

The  advocators  presented  a  bill  of  advocation.  The 
Lord  Ordinary  (FuUerton)  pronounced  this  interlo- 
lucutor: 


t( 


Tbe  Lord  Ordinary  (Idtb  February  1833,)  having  heard 
parties*  procurators,  and  considered  the  closed  record  and  pro- 
cess, In  respect  of  the  report  of  William  Hume,  and  of  the 
judgment  of  absohntor  pronounced  in  the  action  brought  by  the 
respondent  against  his  tenant,  Mr  Ewbank,  remits  the  case  to 
the  Dean  of  Guild,  with  instructions  to  recal  the  interlocutors 
complained  of ;  and  to  decern,  ordain  and  interdict,  in  terms  of 
the  petition,  and  decerns :  Finds  the  respondent  liable  in  ex- 
penses, of  which  allows  an  account  to  be  given  in  i  and  remits 
the  same  to  the  auditor,  to  tax  aud  report." 

The  respondent  reclaimed,  but  the  Court  adhered. 

First  Division. — Lord  Ordinary,  FuUerton. — Act,  Cuning- 
bame and  Putton  ;  Smith  &  Kinnear,  W.  S.,  Agents. — Alt. 
Deanof  Faculty  (Hope)  and  R.  Thomson;  A.  Howden,  W.S., 
Agent.— Sir  W.  Scott,  Clerk— [G.Z).! 

HOUSE  OF  IiORDS. 


f Speeches  lakenfrom  Mr  Gurney^s  Short-Hand  Notes* J 

ISth  May  1833. 

No.  358.— Sir  William  Francis  Eliott's  Trus- 
tees, Appellants^  v.  The  Earl  of  Minto,  Respon- 
dent, 

Entail — Tru«t-Deed — Construction — Circumstances  in  which  it 

was  held  (affirming  the  judgment  of  the  Court  of  Sasionjt  that 

the  tcslator's  intention  was  to  subject  certain  trust-funds  and  estate 

to  the  payment  of  his  debts,  nnd  to  free  certain  property  in  England 

from  that  liability,  and  effect  given  to  the  testalor*8  intention. 

The  late  Uight  Honourable  William  Elliott  of  Wells, 
on  26th  February  18U6|  executed  two  deeds — the  one 
an  entail,  and  the  other  a  trust-^deed.  By  the  first 
ho  disponed  the  lands  of  Wells,  the  baronies  of  Or- 
miston  and  H addon,  &c,  under  the  fetters  of  a  strict 
entail,  to  himself  and  the  heirs-male  of  his  body ; 
whom  failing,  to  Sir  W.  F.  Kliott.  This  deed  con- 
tained the  following  clause : 

"  I  hereby  bind  and  oblige  me,  and  my  heirs-at-lnw,  and  my 
executors  and  successors,  to  free  and  relieve  the  said  lands  aud 
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mode,  laid  down  in  section  1 1,  but  instead  of  following 
out  the  procedare  there  stated,  the  Justices  convicted 
on  the  suspender  s  own  confession.  There  was,  there- 
fore, no  foundation  for  issuing  the  snmmonS)  and  it  must 
fall  to  the  ground. — II.  The  jurisdiction  of  the  Jns* 
tices  was  created  by  the  Statute,  and  it  required  that, 
before  conviction,  the  suspender  should  have  been 
trespassing  in  search  of  game.  But  the  suspender 
was  only  in  search  of  a  lapwing  or  peasnoeep's  nest. 
Lapwings  were  not  game,  and  therefore  the  case  did 
not  fall  under  the  Statute. — III.  The  confession  of 
the  suspender  was  not  signed  by  him,  and  therefore 
there  was  no  evidence  of  the  offence. 

Answered — I.  It  was  not  under  the  11  th  section,  bat 
the  Ist  section  of  the  Statute  that  the  suspender  was 
convicted,  which  declared,  that  the  trespasser  was 
simply  to  be  conveyed  summarily  before  a  Justice, 
and  convicted  on  his  own  confession,  or  on  the  oath 
of  one  or  more  credible  witnesses.  The  15th  section 
of  the  Act  declared,  that  no  such  conviction  was  to 
be  quashed,  for  want  of  form,  by  suspension,  &c, — II. 
In  several  of  the  old  Scotch  Statutes,  '*  patricks,  plover, 
and  sicklike  fowls,"  were  considered  game.  Lapwing 
and  plover  were  stated  by  Dr  Johnson  in  his  Diction- 
ary to  be  the  same  bird. — III.  The  confession  was 
suoscribed  by  two  Justices,  because  the  suspender  could 
not  write.  Keplied — The  1st  section  of  the  Statute 
merely  stated  the  nature  of  the  trespass,  and  the  pu- 
nishment to  be  inflicted.  The  other  clauses  describe 
the  manner  and  form  in  which  the  provisions  of  the 
Act  are  to  be  carried  into  execution.  The  suspender 
had  been  summoned* 

Tsord  Gilliet  said  be  had  attentively  read  the  whole  papers,  and 
considered  the  arguments  of  counsel,  in  both  of  which,  he  must 
say,  there  was  a  great  deal  of  extraneous  matter  introduced.  The 
suspender  confessed  that  he  entered  an  inclosed  field  of  the  re- 
spondent's, accompanied  with  two  of  his  companions  and  two 
dogs.  Upon  this  confession  the  Justices  inferred  he  was  guilty, 
and,  in  terms  of  the  Act,  convicted  him,  and  then  he  appeals  to  the 
Quarter  Sessions,  who  dismiss  his  complaint.  Here  are  two  ob- 
stacles to  this  Court  entertaining  the  suspension, — the  conviction 
of  the  Justices,  and  the  affirmance  of  their  judgment  by  the 
Quarter  Sessions.  If  the  suspender  deemed  the  proceedings  of 
the  Justices  null  and  void,  he  should  have  come  to  this  Court 
first,  and  not  have  gone  to  the  Quarter  Sessions.  The  chief 
ground  on  which  the  suspension  has  been  brought,  is  irregularity. 
It  is  said,  ante  omniat  the  suspender  should  have  been  charged 
on  oath  before  the  Justices.  The  Statute  seems  to  have  bad  in 
view,  the  cognizance  of  the  Justices  of  certain  offences  too 
trivial  to  be  brought  before  other  Courts.  The  punishments,  ac- 
cordingly, are  alight,  being  limited  to  £2  as  the  highest,  and  the 
fine  in  this  case  is  only  10s.  It  was  quite  absurd  to  say,  that 
in  this  case  greater  formality  was  required  than  in  cases  of  mur- 
der and  fire-raising,  and  yet  the  suspender  contended,  that  in  his 
case  an  oath  should  have  been  emitted  by  a  credible  witness, 
before  a  summons  was  issued,  and  then,  that  at  the  trial,  the 
offence  should  have  been  proved  by  another  witness.  In  the 
case  of  the  more  enormous  crimes  mentioned,  no  such  formality 
was  required.  He  could  not  see  any  thing  irregular  in  the  pro- 
ceedings of  the  Justices ;  and  even  though  there  had,  it  would, 
under  the  15th  section,  have  been  impossible  for  this  Court  to 
have  quashed  them.  He  Would  not  say  that  he  would  have  pro- 
nounced a  judgment  similat  to  that  of  the  Justices,  or  not,  bad 
be  beei»  silting  on  the  case.  He  would  not  say  to  what  judg- 
ment he  might  have  come  on  the  evidence.  Where  a  party  had 
been  arrested  and  liberated  in  twelve  hours,  without  being  pro- 
secuted, he  could  not  be.  again  charged,  without  a  summons 
issidng  on  the  oath  of  a  credible  witness.  It  was  to  such  a  case 
the  1 1th  section  applied.     It  was  not  necessary  that  the  confes- 


sion should  be  signed.  Besides,  the  boy  could  not  write.  It 
was  not  requisite,  as  at  a  Justiciary  trial,  that  counsel  should 
be  present  to  sign  the  confession.  It  was  doubtful  whether  green 
plover  were  game.  But,  on  the  merits,  this  Court  was  not  en- 
titled to  review  the  judgment  of  the  Justices,  especially  as  it 
had  been  affirmed  by  the  Quarter  Sessions.  He  would  there- 
fore dismiss  the  suspension. 

Lord  Mackewde. — Under  the  15th  section  of  the  Statute,  it 
was  incompetent  for  this  Court  to  review  the  judgment  of  the 
Justices,  either  in  point  of  form  or  on  the  merits.  They  could 
not  quash  the  conviction  from  irregularity  in  point  of  form.  He 
thought  that  the  proceedings  were  under  the  Ist  section  of  the 
Statute,  and  therefore  no  oath  was  required.  But  even  sup- 
posing an  oath  had  been  necessary,  as  if  in  absence,  under  the 
1 1  th  section,  he  would  have  considered  the  want  of  it  merely  ao 
error  in  form.  Whether  there  was  legal  evidence  of  the  offence 
or  not,  this  Court  could  not  judge,— -the  evidence,  in  the  conles- 
sion  of  the  suspender,  had  by  the  Justices  been  deemed  bufficieut. 
He  thought  the  suspension  must  be  dismissed. 

Lord  Moncreiff  concurred  with  Lnrd  Gillies  in  his  views  of 
the  Statute.  It  he  thought  that,  previous  to  a  summons  being 
raised  under  the  Statute  before  the  Justices,  an  oath  was  requir- 
ed in  such  a  case,  he  could  not  look  upon  it  as  a  mere  want  in 
a  matter  of  form,  but  would  hold  it  to  be  a  non-compliance  with 
the  Statute,  and  therefore,  that  such  a  summons  would  not  be 
raised  under  the  Statute  at  all,  and  could  not  be  entitled  to  any 
of  the  privileges  thereof.  But  be  did  not  think  that  an  oath,  in 
the  circumstances  of  the  case,  was  required,  which  was  under 
the  I  St  section  of  the  Statute.  The  cases  provided  for  were  oun- 
viction,  on  proof  or  confession,  or  of  a  party's  being  apprehend- 
ed and  refusing  to  tell  his  name ; — and  where  he  was  not  taken 
before  the  Justice  within  12  hours,  he  could  not  again  be  pro- 
ceeded against,  except  by  a  summons,  issuing  on  oath.  No  such 
provisions  were  comprehended  under  the  I  st  and  2d  aectiuns  of 
the  Statute.  The  II th  section,  requiring  an  oath,  might  be  for 
justification  of  the  Justices  in  cases  where  a  party  did  not  ap- 
pear. If  lapwing  was  not  game  under  the  Statute,  and  the  pro- 
secutor rested  his  case  on  the  confession  of  the  boy,  there  might 
be  a  difficulty.  The  Justices  were  not  entitled  to  convict 
without  evidence ;  but  they  had  taken  evidence, — the  confession 
of  the  suspender-^and  convicted  on  that.  It  was  not  neces- 
sary that  the  confession  should  have  been  in  writing.  A  great 
deal  would  depend  on  the  manner  of  the  boy.  If  the  im- 
port  of  the  evidence  were  to  be  taken  as  matter  for  the  con- 
sideration of  this  Court,  it  would  open  a  door  for  all  cases  of  the 
Justice  of  the  Peace  Court  to  be  brought  up.  He  would  not  say 
whether  he  would  have  come  to  the  same  conclusion  on  the  evi- 
dence or  not ;  but  the  Court  could  not  enter  into  that.  There 
were  no  substantial  grounds  for  suspension. 

Lord  Medwifti  had  come  to  the  same  conclusion  as  their 
Lordships,  that  the  suspension  must  be  refused,  though  be 
agreed  with  Lord  Mackenzie  that  the  objection  of  there  being 
no  oath,  supposing  the  case  not  under  the  Ist  section,  would 
have  been  an  objection  merely  in  point  of  form,  and  not  material, 
and  would  not  tike  it  out  of'^  the  Statute.  But  he  conceived 
that  the  case  came  under  the  1st  section  of  the  Statute. 

Lord  Juuice-Cierk  concurred  with  all  their  Lordships,  io 
thinking  that  the  suspension  must  be  refused.  He  agreed  with 
Lords  Moncreiff  and  Gillies,  that  if  it  could  be  made  out  that  an 
oath  was  absolutely  necessary,  as  a  preliminary  to  the  issuing  of 
a  summons  under  the  Statute,  then  it  would  not  be  a  matter  of 
form  but  a  noatterof  substance,— if  such  had  not  been  given,  the 
case  would  not  have  been  under  the  Statute  at  all.  and  therefore, 
an  appeal  would  have  been  competent  to  this  Court.  No  oath 
was  required  under  the  I  st  section,  under  which  this  case  cmme. 
Under  the  1 1  th  section,  an  oath  was  required,  that  a  party  might 
not  be  convicted  in  absence,  without  certain  solemnity.  The 
confession  was  the  evidence  the  Justices  dealt  with  in  pro- 
nouncing the  conviction,  which  must  just  be  considered  as  the 
verdict  of  a  Jur^.  The  Court  had  nothing  to  do  with  the  opi- 
nion of  the  Justices  of  the  confession,  any  more  than  they  voiikl 
have  of  the  opinion  of  a  jury  on  the  evidence  on  which  they 
founded  their  verdict. 

The  Court  uoanimously  refused  the  bill  of  ftospcn- 
sion. 
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Suspender's  Authorities.-— 2d  and  dd  Willmm  IV.  c.  6a 
Brown  v.  Richmond,  16ch  February  1833 ;  Jurist,  VoL  5,  p. 
249. 

4et.  Skene  and  J.  J.  Reid Ait,  Dean  of  Faculty  (  Hope) 

•nd  Walker. — M*Kenzie  and  Macfarlane,  W.S.,  and 
,  Agents. — Justiciary  Clerk. — [/,  W,  ff.] 

\Uh  June,  1833. 

No.  360. — Alexander  Macartney,  Manager  for 
the  Commercial  Bank,  Pursuer^  v.  £.  Piper  & 
Others,  Defenders^ 

Process — Competency — Evidence — The  CouH  refused  to  autho' 
ri^e  the  principal  declareUiom  in  a  criminal  case  to  be  transmit- 
ted to  the  Jury  Clerks,  to  be  founded  on  in  a  cieil  cause,  in 
retpect,  inter  alia,  the  party  applying  vol  entitled  to  certified 
copies  thereof* 

Georre  Gilcfartat,  one  of  the  joint  proprietors  of  the 
Prince  Regent  coach,  ranning  betfreen  Edinburgh  and 
(ilasj^ow,  viras  convicted  and  executed  for  abstracting 
£598  from  said  coach  on  24tb  March  1831.  Against 
Brown,  who  was  also  accused,  a  verdict  of  not  proven 
was  returned.  An  action  having  been  raised  by  the 
Bank  against  the  other  co*proprietors,  for  recovery 
of  the  money,  and  for  the  expenses  of  bringing  GiU 
cbrist  to  justice,  a  petition  was  presented,  praying  the 
Court  to  g^nt  warrant  to  the  Clerks  of  Justiciary  to 
transmit  to  the  Jury  Clerks  the  declarations  and  pro- 
ductions used  in  evidence  against  the  said  6.  Gilchrist 
at  his  trial,  in  order  that  they  might  be  founded  on  in 
the  civil  suit.  Answered  by  the  defenders — The  ap- 
plication is  incompetent.  The  action  is  not  against 
Brown  and  Gilchrist's  representatives,  but  against  the 
defenders  as  Gilchrist's  partners,  against  whom  such 
declarations  are  not  evidence.  Answered  by  the 
Crown — If  ir  were  becoming  the  practice  to  transmit 
the  declarations  of  accused  parties  from  Court  to 
Court,  it  might  have  the  eflfect  of  preventing  persons 
from  emitting  declarations  before  magistrates.  Be- 
Mdes,  the  pursuer  may  go  to  the  custodier  of  the  de- 
clarations in  the  Justiciary  Office,  and  procure  certified 
copies  or  extracts. 

The  Court  pronounced  this  interlocutor : 

*'  In  respect  no  suffident  grounds  have  been  shown  by  the  pe- 
tiiioner  for  authorising  the  transmission  of  the  principal  docu- 
ments in  question  to  the  Jury  Clerks,  and  that  be  will  be 
fntiiled  lo  demand  access  thereto,  in  the  hands  of  the  Justiciary 
f'Icrks,  as  well  as  extracts  or  certified  copies  thereof,  Refuse 
the  desire  of  the  petition  hoc  statu. 

Petitioners*  Authorities. — Parker  t».  Imperial  Fire  Office, 
29th  November  1827;  Fac.  CoL  Allison,  8d  December  1814. 
Bogle,  J  77a 

Act,  Alison. — Alt*  Guninghame. — J.  A.  Campbell,  W.S., 
snd  Greig  &  Morton,   W.S.,  Agents.— Justiciary,   Clerk. — 

TEIMD  COUHT. 


l9thJune  1833. 

No.  361. 

The  following  augmentations  were  awarded  : — 

Canisbsy— Presbytery  of  Caithness — Old  Sripend,  1811,9 
rhalders  victu<il,  half  meal  and  half  bear,  and  a  further  quantity 
of  victual,  equal  to  ^oO  SteHing,  and  £Q,  6.  8.  for  Connnuition 

Elements Stipend  modified  of  this  date,  15  dialders  victual, 

half  meal  and  half  barley,  and  £\0  for  Communion  Elements— 
heing  an  augmentation  of  8  chalders,  and  ^1,  Id.  4. 


Slains— Presbytery  of  Ellon— Old  Stipend,  1809,  9  chalders 
victual,  half  meal  and  half  bear,  and  a  further  quantity  of  victual, 
equid  to  ^33,  6.  8.  Sterling,  and  £S,  6.  8.  for  Communion 
Elements. -^Stipend  modified  of  this  date,  16  chalders,  and 
j£8,  6.  8.  for  Communion  Elements, — being  an  augmentation  of 
5  chalders. 

COURT  OF  SESSION. 
INNER-HOUSE. 

Wh  June  1833. 

No.  362. — William  Swanson,  Advocator,  v,  Wil- 
liam Robertson,  Respondent. 

Agent  and  Client — An  agent  having  raised  an  incompetent  ac- 
tion, which  occasioned  great  expense  unnecessarily  to  his  client ; 
ami  having  agreed  lo  conduct  a  second  action  graluitousty,  charg- 
ing only  his  outlay-^Held^  that  this  agreement  is  not  illegal  or 
improper^  and  is  therefore  binding  on  the  agent. 

In  1824,  Swanson,  as  agent  for  Robertson,  present- 
ed a  petition  and  complaint  in  Robertson's  name  to 
the  Sheriff  of  Haddington,  against  a  person  of  the 
name  of  Jamieson,  who,  it  was  alleged,  had  broken 
Robertson's  windows.  The  petition  having  been  serv- 
ed, a  litigation  ensued;  and  the  Sheriff  ultimately 
allowed  a  proof  before  answer.  Jamieson  advocated 
to  the  Court  of  Justiciary,  on  the  grounds  chiefly,  isl. 
That  before  allowing  a  proof,  a  condescendence  of  the 
facts  should  have  been  ordered,  and  of  the  names  of 
the  witnesses ;  2d,  That  the  complaint,  being  of  a  cri- 
minal nature,  ought  to  be  regulated  by  the  rules  of 
criminal  procedure.  The  Court  of  Justiciary  ordered 
Jamieson  to  be  assoilzied,  reserving  to  Robertson  or 
the  Fiscal  to  bring  a  regular  action  in  terms  of  law. 
Swanson  then  wrote  to  Kobertson,  lamenting  that 
he  had  been  put  to  so  much  useless  expense,  and 
stating : 

"  To  show  you  that  I  wish  to  do  every  thing  for  your  interest, 
remuneration  and  welfare,  that  lies  in  my  power,  I  hereby  agree 
to  conduct  the  new  cause,  and  charge  you  nothing  therefor,  except 
the  mere  outlay,  should  we  not  succeed  in  proving  Jamieson  to 
be  the  guilty  party,  of  which  there  is  little  doubt" 

A  criminal  action  was  then  raised  at  the  instance  of 
Robertson  and  the  Procurator-fiscal  against  Jamieson. 
When  the  case  came  on  for  trial,  an  objection  was 
stated,  to  the  effect  that  the  instance  or  concurrence 
of  the  Procurator-fiscal  was  not  properly  libelled. 
The  Sheriff  dismissed  the  libel,  reserving  the  right  to 
bring  a  new  one.  In  these  actions,  Robertson  alleged 
that  an  expense  was  occasioned  to  him  of  £100  Ster- 
ling. 

A  new  criminal  action  was  thereafter  brought  against 
Jamieson,  which  resulted  in  a  conviction  against  him, 
with  £23,  2s.  of  expenses.  In  January  1828,  Swan- 
son brought  an  action  against  Robertson,  before  the 
Sheriff  of  Haddington,  for  £29,  0.  S.  Sterling,  being 
the  balance  on  account-current  produced.  In  this 
account-current,  Robertson  was  debited  with  £52,  l5s. 
as  the  expense  •f  the  summary  proceedings  against 
Jamieson,  including  certain  bill  transactiuns,--i£l3, 
15s.  5^d.  as  the  expense  of  the  first  criminal  action, — 
and  £40,  1.  9.  as  the  expense  of  the  second  criminal 
action,  besides  various  other  items  of  expense.  On 
the  other  hand,  Robertson  was  credited  with  various 
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bills,  granted  to  Siranson  during  the  carrencv  of  the 
account, — bringing  out  a  balance  in  favour  ot  Swan* 
S(m,  as  concluded  for  in  the  summons.  In  defence, 
Robertson  maintained,  that  the  accounts  were  grossly 
overcharged,  and  that  Swanson  was  not  entitled  to 
the  business  charges  in  the  summary  action,  which 
bad  been  dismissed  from  his  professional  blunder  in 
raising  a  civil  instead  of  a  criminal  action,  nor  to  the 
expense  of  tlie  first  criminal  action,  which  had  also 
been  dismissed  on  account  of  a  professional  blunder, 
nor  to  the  business  charges  for  the  second  criminal 
action,  which  Swanson  had  agreed  to  conduct  for  the 
mere  outlay.  A  remit  was  made  to  the  Sheriff-clerk, 
who  taxed  off  £■),  3.  G.  from  the  account  for  the  sum- 
mary process, — £11,  19s.,  being  the  business  charges 
ill  the  account  for  the  first  criminal  action,  and  also 
the  whole  business  charges  for  the  second  criminal 
action,  besides  various  other  items, — bringing  out  a 
balance  against  Swanson  of  £22,  18.  7,  subject  to  be 
reduced  to  £3, 13. 2,  by  production  of  certain  vouchers. 
Swanson  objected  to  this  report,  as  founded  on  erro- 
neous principles,  and  farther  pleaded,  that  Robertson 
had  homologated  and  acquiesced  in  his  accounts.  On 
28th  May  1829,  the  Sheriff-substitute  pronounced  the 
following  interlocutor: 

"  The  Sheriff- Substitute,  with  consent  of  parties,  closes  the 
record,  under  the  reservations  made  respectively  by  each  party  in 
Nos.  26  and  37 :  Having  considered  the  whole  process,  Finds 
that,  although  in  the  respective  litigations  alluded  to  between  the 
defender  and  James  Jamieson,  there  were  several  proceedings 
which  were  found  ultimately  to  be  erroneous,  yet  that  his  share 
of  the  expenses  incurred  in  these,  so  far  as  not  afterwards  ex- 
cepted, fall  to  be  paid  by  the  defender,  it  not  being  sufficiently 
instructed  that  the  pursuer  was  so  much  in  fault,  as  a  man  of 
business,  as  to  subject  him  to  payment  of  them  :  Finds  that,  in 
practice,  there  is  a  difference  between  the  charges  which  a  party 
found  liable  to  pay  expenses  may  be  decerned  to  defray,  and 
tliose  which  tin  agent  may  claim  from  his  client,  and  that  there- 
fore, although  the  sum  charged  in  one  account  in  question  against 
the  defender,  may  be  larger  than  the  sum  taxed  by  the  clerk  of 
Court,  as  payable  by  the  losing  party  (Jamieson),  those  addition- 
al charges  which  are  reasonable  and  customary  may  be  sustained : 
Finds  that  the  pursuer  having,  by  letter,  dated  5th  November 
]8'25,  No.  17  of  process,  and  by  subsequent  correspondence, 
pgreed  to  conduct  the  subsequent  procedure  at  the  charge  only 
of  his  outlay,  was  not  entitled  to  recal  the  same  after  the  new 
action  bad  commenced  on  the  faith  of  that  agreement :  Finds, 
that  there  was  no  final  settlement  between  the  parties,  but  that 
the  bills  granted  were  to  account  of  the  expenses  of  the  different 
proceedings  ;  therefore,  ordains  the  pursuer  to  give  in  an  articu- 
late account,  in  conformity  to  these  principles." 

Thereafter,  on  2d  September  1830, 

"  The  Sheriff- Substitute  having  considered  the  report,  and 
additional  report,  by  the  clerk  of  Court,  Nos.  44  and  48,  to- 
getlier  with  the  whole  process,'  approves  of  the  result  stated  in 
the  additional  report ;  and  in  respect  it  appears,  that  so  far  from 
the  defender  being  indebted  to  the  pursuer,  he  has,  in  hoc  statu, 
a  good  claim  for  £'22,  18,  7.  Sterling  against  the  pursuer,  as- 
soilzies him  from  the  conclusions  of  the  libel,  reserving  all  legal 
recourse  competent  to  him  for  the  balance  due  :  Finds  the  pur- 
suer liable  in  the  expenses  of  process,  allows  an  account  thereof 
to  be  given  in,  remits  to  the  clerk  of  Court,  to  lax  the  same  and 
report,  and  decerns." 

Swanson  presented  an  advocation.     On  l4th  De- 
cember 1832,  the  Lord  Ordinary  (Corehouse), 

<*  Having  heard  counsel  for  the  parties,  and  considered  the 
Inferior  Court  record,  and  whole  process,  Finds  that  although 
it  was  irregular  for  the  Sheriff  to  close  the  record,  under  the  re- 
servations referred  to  in  the  additional  picas  ^f  the  respondent 


yet,  as  it  appears  from  the  process  that  both  parties  a^ed  that 
the  record  should  be  closed  under  these  reservations,  Finds  that 
the  irregularity  is  not  such  as  to  render  the  present  advocation 
incompetent,  and  therefore  appoints  parties  to  be  heard  on  tbe 
merits  of  the  cause.*' 

Thereafter,  on  12th  February  1833,  the  Lord  Or- 
dinary 

**  having  heard  counsel  for  the  parties.  Finds,  ip  the  cimim- 
stances  of  this  case,  that  the  agreement  mendoned  in  tbe  record, 
by  which  the  advocator  became  bound  to  carry  on  the  first  crimi- 
nal prosecution  against  Jamieson  for  payment  of  his  mere  outby. 
was  not  illegal  or  improper,  and  therefore  remits  to  tlip  Slicriff 
to  adhere  to  his  interlocutors,  in  so  far  as  they  assoilzie  the  re* 
spondent,  and  find  him  entitled  to  expenses  ;  and,  under  (he  re- 
servation contained  in  the  said  interlocutors,  and  decerns :  Finds 
the  advocator  liable  in  the  expenses  incurred  in  this  Court : 
appoints  an  account  thereof  to  be  given  in,  and  when  lodged,  re- 
mits to  the  auditor  to  tax,  and  report. — A'b/e.^>In  general,  it  is 
ati  improper  practice  for  agents  to  carry  on  business  under  agree- 
ments that  they  shall  act  gratuitously,  and  merely  be  reimbursed 
for  what  they  expend.     But  there  may  be  cases  in  which  such 
agreements  are  not  only  not  illegal,  but  becoming  and  proper. 
The  present  is  a  case  of  the  kind,  in  which  the  advocator,  from 
negligence  or  ignorance,  raised  an  incompetent  action,  which 
occasioned  great  expense,  unnecessarily,  to  bis  client ;  and  where 
it  was  his  duty,  therefore,  to  make  reparatioo,  by  bringing  an- 
other  action  in  a  proper  shape,  and  conducting  it  gratuitously,  in 
so  far  as  his  time  and  trouble  are  concerned.     When  that  is  de- 
termined, it  is  unnecessary  to  go  into  the  oth.er  points  argued  in 
the  case ;  for,  after  deducting  the  advocator's  account  for  tbe 
first  criminal  action,  he  is  the  respondent's  debtor,  though  he 
should  be  right  in  aU  the  rest  of  bis  pleas.** 

Tbe  advocator  reclaimed,  bat  the  Coart  adhered. 

First  Division.— Lord  Ordinary,  Corehottse.-»^cf.  Tuning- 
hame  and  Mylne;  Greig  &  Morton,  W.S.,  Agents.—^//.  Dean 
of  Faculty  ( Hope)  and  Cowan ;  Patrick  Dalmahoy,  W.  S., 
Agent Sir  W.  Scott,  Clerk,— [G.Z?.] 

Uih  June  1833. 

No.  363. — Jambs  Hogo,  Pursuer,  v.  J.  L.  Grabah 
Balfour,  W.S.,  Defender, 
Process— Remit. 
In  this  case,  the  Lord  Ordinary  remitted  to  an  ac- 
countant, who  had  formerly  been  named  as  a  referee 
by  the  parties,  bat  the  reference  to  whom  had  beea 
allowed  to  expire.  The  parsner,  however,  reclaimed, 
and  stated,  that  the  accountant  to  whom  the  Lord 
Ordinary  had  remitted  had  been  selected  as  referee 
by  the  pursucr*s  former  agent,  in  regard  to  whom, 
statements  would  now  fall  to  be  made  which  it  would 
not  be  pleasant  for  any  friend  of  his  to  hear;  and  the 
pursuer  therefore  prayed  the  Court  to  remit  to  another 
accountant.  The  defender  opposed  this,  but  the  Court 
altered,  and  remitted  to  another  accoantamt. 

First  Division. — Lord    Ordinary,  — ^c/.  Cnninf- 

hame  ;  James  Souter,  W.  S.,  Agent. — M,  WilsoD ;  W.  £lni$* 
lie,  Agent.— Sir  R.  Dundas.  Clerk.— |. C.D.I 

l^h  June  iSSS. 

No.  364. — Sir  Hbnry  Jardine^  Pursuer,  v.  SiR 
C.  Macdonald  Lockhart,  ^c,  Defenders, 

Annuity — Heritable —  Moveable — Heir —  Entail— LiabiUty— 
Cireunistances  in  which  held,  thai  an  annuity,  from  having  a 
tinctus  futuri  temporis,  was  heritable,  attd  that  a  certain  heir  in 
mobilibus  was  liable  therefor, 

George  Lockhart,  yonnger  of  Carnwath,  granted 
on  the  6tb  June  1764,  a  bond  of  annuity  for  £100,  in 
favour  of  bis  daughter,  Mrs  Clemeutina  Lockhart  or 
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Gordon,  doring  lier  lifetime,  and  on  lier  decease,  of 
£50  to  hift  granddaughter,  Clementina  Gordon,  while 
she  should  remain  unmarried.     He  died  soon  after 
granting  this  deed,  leaving,  independently  of  his  entail- 
ed entjite,  unentailed  property  of  considerahle  amount, 
to  which  his  son,   General  James  Count  Lockhart, 
made   up    titles  in   fee-simple,  and   died   in    1790. 
Premns  to  his  death,  he  executed  new  entails  of 
Carnwath,  and  granted  a  general  disposition  of  all  his 
heritable  and  moveable  property  to  his  son  Charles 
Count  Lockhart  Wishart,  who  paid  Mrs  Clementina 
Gordon  her  annuity  of  £100  till   Whitsunday   1802. 
Mrs  Gordon  died  on  23d  March  1803,  and  her  daugh- 
ter, Clementina,  became  entitled  to  the  £50  of  annuity 
in  terms  of  her  grandfather's  bond.     Charles  Count 
Lockhart  died  on  4th  August   1802,  leaving  a  trust- 
deed  in  favour  of  the  pursuer  and  others  as  trustees. 
This  deed  was  challenged,  ex  capite  Iccti,  quoad  the 
farm  of  Brownhill,  by  Matilda  Iiockhart  or  Aufrere, 
the  only  sister  and  heir-at-law  of  the  maker.     She 
succeedod  in  reducing  the  settlement  to  this  extent,  and 
made  up  a  title  in  fee-simple  to  Brownhill.     Charles, 
the  maker  of  the  trust,  was  succeeded  by  his  cousin,  Sir 
Alexander  Macdonald  Lockhart,  and  he  by  Charles 
Macdonald  Lockhart,  against  whom  the  present  ac- 
tion was  raised.     After  the  reduction,  Mrs  Aufrere 
sold  Brownhill  to  the  late  Sir  Alexander,  for  £1420. 
£1'20  were  paid,  and  a  bond  granted  for  the  balance, 
in  favour  of  Mrs  Aufrere  in  liferent,  and  her  daughter, 
Matilda  Aufrere  or  Barclay,  in  fee.  The  pursuer  |>aid 
one  annuity  of  £50  to  Clementina  Gordon.    She  died 
iu  1829,  and  her  representatives  made  up  titles  to  the 
annuity  in  arrear,  and  in  1831,  charged  the  pursuer 
for  payment ;  and  he  raised  an  action  of  relief  against 
the  defender,  8ir  Charles  Macdonald  Lockhart,  &c., 
and  against  Mrs  Aufrere,  of  said  arrears.  Sir  Charles 
died  daring  the  dependence  of  the  action,  and  was 
(succeeded   by  his  brother   Sir   Norman    Macdonald 
Lockhart.     The  pursuer  pleaded — I.  The  annuity  in 
question,  by  the  terms  of  the  bond,  being  given  first 
to  the  daughter,  and  then  to  the  granddaughter  uf 
the  granter,  successively  during  the  whole  period  of 
their  lives,  a  permanent  burden,  embracing  a  tract  of 
futare  time,  was  thereby  imposed  upon  liis  unentailed 
heritable  snccession,  for  payment  of  which  his  repre- 
sentatives in  said  succession  are  now  by  law  respon- 
sible.— II.  In  a  question  between  the  heirs  and  exe- 
cutors of  the  parties  successively  liable  for  said  an- 
nuity, it  would,. from  its  nature  and  length  of  endur- 
ance, always  become  a  burden  upon  the  heir  in  heri- 
tage, while  funds  of  that  description  remained ;  and 
consequently  would  not»  till  such  funds  were  exhaust- 
ed, fall  npon  the  executors. — III.  That  failing  the 
heritable  succession  of  the  granter  of  said  bond  of  an- 
nuity, and  also  tlie  heritaole  succession  of  those  by 
whom  he  is  representedt  the  moveable  succession  of 
the  granter,  and  of  t^ose  by  whom  he  is  represented* 
would  then  be  liable  in  payment  of  said  annuities.^— 
IV.  That  the  pnrsner,  as  the  surviving  trustee  of  the 
late  Charles  Count  Lockhart  Wishart,  is  entitled  to 
be  relieved  of  the  demand  now  made  npon  him  for 
payment  of  said  annuities,  and  that  such  relief  must 
be  afforded  by  tlie  heirs-at-Iaw  of  the  said  George 
Lockhart,  and  who  are  now  in  possession  of  such  part 


of  his  heritable  property  as  was  not  entailed  at  the 
period  he  granted  said  bond  of  annuity. — V.  Or  the 
pursuer  is  entitled  to  be  relieved  of  said  annuities  hy 
the  heirs-at-law  of  General  James  Count  Lockhart, 
and  of  his  son  Charles  Count  Lockhart  Wishart,  and 
who  as  such,  or  as  their  representatives,  are  now  iu 
possession  of  the  heritable  property  acqoiried  and  left 
by  them. — VI.  Or  the  pursuer  is  entitled  to  be  re- 
lieved of  said  annuities  by  the  heirs  and  representa- 
tives of  the  said  deceased  Sir  Charles  Koss,  the  re- 
siduary legatee  of  the  said  Charles  Count  Lockhart 
Wishart. — VII.  Or  he  is  entitled  to  be  relieved  of 
said  annuities  by  the  heirs  and  representatives  of  the 
special  legatees  of  Cliarles  Count  Lockhart  Wishart, 
to  the  extent  of  their  special  legacies. — VIII.  Or 
lastly,  pro  rata  the  pursuer  is  entitled  to  be  relieved 
of  said  annuities  by  the  heirs  and  representatives  of 
such  of  the  said  trustees  and  executors  of  Charles 
Count  Lockhart  Wishart  as  are  now  deceased,  and 
who  had  accepted  and  acted  under  his  trust-deed  and 
settlement  along  with  the  pursuer.  Answered — I.  It 
was  incumbent  on  Charles  Count  Lockhart  Wishart 
to  have  paid  the  annuities  in  question,  or  provided  for 
the  payment  of  them  out  of  the  large  personal  suc- 
cession which  he  derived  from  his  father,  under  burden 
of  payment  of  all  just  and  lawful  debts,  to  the  relief 
of  the  entailed  estate,  and  that  obligation  transmitted 
against  his  executors  and  residuary  legatee,  who  are 
bound  in  like  manner  to  relieve  the  entailed  estate. — 
— II.  It  is  incumbent  on  the  pursuer  to  show,  not 
only  that  the  trustees  or  executors  had  no  funds,  but 
that  effectual  measures  were  timeously  adopted  to 
operate  relief  from  the  heir-of-linc  without  effect,  and 
that  she  had  no  funds  that  could  be  rendered  available. 
— in.  In  so  far  as  regards  the  £1000,  part  of  the 
price  of  Brownhill,  the  process  of  multiplepoinding  is 
the  proper  place  to  discuss  the  rights  and  interests  of 
all  parties. 

Lord  Mackenzie  on  8th  March  1833,  pronounced 
this  interlocutor; — 

••  Finds  that  the  defender,  Sir  Norman  Macdonald  Lock- 
hart, is  liable  to  the  pursuer  in  relief  of  the  annuity  libelled,  and 
decenis  accordingly :  Finds  no  expenses  due  to  either  of  the  parties 
in  this  action — iVbt<r.^«The  view  of  the  Lord  Ordinary  is,  that 
the  annuity  became  a  debt  of  James  Count  Lockhart,  which,  as 
having  a  tractus  fuiuri  umporis,  was  heritable.  Then  he  exe- 
cuted a  general  disposition,  and  afterwards  what  may  be  called  a 
general  entail  of  his  lands,  in  favour  of  the  series  of  heirs  in  the 
old  entail  of  his  family,  both  under  burden  of  his  debts — the  lat- 
ter deed  in  particular  (anxiously  and  mo$t  reasonably)  providing 
thai  the  lands  thereby  conveyed  should  be  burdened  with  his 
debts.  There  is  in  these  dcods  no  provision  that  the  heirs  of 
the  new  general  entail  should  be  in  any  way  relieved  from  the 
debts  falling  on  them.  The  Lord  Ordinary,  then,  conceives  tlic 
effect  of  this  to  be,  that  the  debt  of  James  Count  Lockhart  fell 
on  his  successors  in  moveables  or  heritage,  according  to  the 
moveable  or  heritable  nature  of  titc  debt ;  and  that  this  annuity, 
.being  heritable,  came  to  be  preferably  payable  out  of  the  heritable 
property  left  by  him,  t.  e,  liis  lands ;  the  general  entail  of  these 
lands  being  so  qualified  by  the  clause  above  mentioned,  as  to  af- 
ford no  objection  to  this.  (>harles  Count  Lockhart  Wishart 
then  succeeded  in  both  moveables  and  heritage,  and  was  liable 
in  the  annuity  in  any  view  ;  but  ibe  eifect  of  the  deeds,  as  above 
interpreted,  was,  that  he  was  not  bound  to  relieve  the  new  en- 
tailed estate  fiom  the  annuity,  which  then  came  to  be  a  debt  of 
his,  but  H  debt  of  an  herituble  kind,  affecting  his  heirs  in  heri- 
tage, preferably  to  his  oxecutoi-s.  He  died,  and  left  heirs  in 
heritage  (J.)  Of  luw<-*iVlrs  Aufrere,  who  taking  by  reduetion 
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ex  eapite  lecti,  seemi  to  have  been  primarily  liable  for  this  heri- 
table annuity ;  (2.)  Of  the  new  entail,  who  was  next  liable,  for 
that  heritable  annuity,  as  heir  of  provision,  there  being  nothing 
in  the  entail  to  exempt  him,  considering  how  it  was  qualified  by 
Che  express  clause,  subjecting  the  new  entailed  lands  to  d«>bt8 
above  noticed ;  and  it  was  not  till  after  these  two  heirs  in  heri- 
tage, that  the  executors  or  successors  in  mobilihus  of  Charles 
Count  Lockbart  Wishart  were  liable  for  this  heritable  annuity. 
The  present  defender,  Sir  Norman  Macdonald  Lockbart,  has 
now  come  in  place  of  the  heirs  of  the  new  entail,  who  succeed- 
ed to  Charles  Count  liockhart  Wishart,  and  so  is  found  liable 
in  relief  to  the  pursuer,  as  successor  in  moveables  to  him.  The 
Lord  Ordinary  does  not  conceive,  that,  in  the  discussion  before 
him,  he  ought  to  determine  more  than  he  has  done." 

Both  parties  reclaimed, — the  pursoer  on  the  point  of 
expenses,  and  the  defender  on  the  merits.  At  ad- 
vising, it  was  pleaded,  that  the  onlj  question  before 
the  Court  was,  whether  the  debt  was  heritable  or 
moveable? — if  heritable,  it  transmitted  against  the 
estate,  and  there  was  no  difference  between  the  debt 
Itself  and  arrears  of  it. 

Lord  Meadowbank  said,  that,  on  the  merits,  he  was  for  ad- 
'  hering. 

The  other  Jodg^  concurred. 
As  to  expenses, 

7%e  Lord  Justice -Clerk  said,  the  summons  concluded  "  to  free 
and  relieve  the  pursuer  of  the  whole  sums  contained  in  and  due 
by  the  foresaid  bond  of  annuity,  and  whole  expenses  incurred, 
or  which  he  may  yet  incur,  in  rendering  bis  relief  effectual  against 
them,  at  least  to  the  extent  of  the  principal  sum  contained  in  the 
said  bond,  and  interest  due  thereon."  The  Lord  Ordinary  had 
given  no  expenses.     The  Court  could  give  them  all. 

Lord  Aieadowbank, — The  prayer  of  Sir  Henry  Jardine's  note 
is  broad  enough  to  include  this,  though  rather  equivocal.  It 
gays — '*  to  alter  the  interlocutor  complained  of,  but  in  so  far  only 
as  it  fnds  no  expenses  due  to  the  put suer,  and  to  find  him  en- 
titled to  expenses.**  Perhaps  a  remit  should  be  made  to  the  Lord 
Ordinary  to  exhaust  the  cause. 

The  Court  pronounced  this  interlocutor : 

**  Adhere  to  the  interlocutor  of  the  Lord  Ordinary  on  the 
merits ;  qvoad  ultra,  of  consent,  conjoin  this  process  with  the 
process  of  relief  at  the  instance  of  Sir  Henry  Jardine  against 
Sir  Norman  Macdonald  Lockbart;  and  remit  to  the  Lord  Ordi- 
nary to  hear  parties  on  all  questions  of  expenses,  and  to  do  there- 
in as  to  his  Lordship  shall  seem  just." 

Pursuer's  Authority.— Forbes,  14th  November  1766:  Hailes, 

Lp.  las. 

Second  Division.— Lord  Ordinary,  Moncreiff. — Act,  Skene 
and  Henderson.—^//.  Rntberfurd,  Sandford,  D.  M*Neill  and 
JJean  of  Faculty  (Ho|)e)— Stoddart  &  Fraser,    W.  S.,  and 

Cunningham  &  Bell,  W.  S.,  AgenU Mr  Ferguson,  Clerk. — 

[J.fT.if.] 

14/A  June  1833. 

No.  365. — James  Wright,  Advocator^  v.  Hugh 
Blackwood,  Respondettt, 

Horse  —  Warrandice  —  Latent  Disease  —  A  horte  having  been 
soldi  and  within  three  weeks  having  become  unwell,  recovered, 
relapsed,  and  died^^Circumsiances  in  which  held  from  the  en" 
denee,  L    That,  the  horte  was  ill  of  the  disease  of  which  he 

•  died  at  the  date  of  delivery  i  and  that,  therefitre,  the  seller  irat, 

•  from  warraniy,  liable  in  repetition  of  his  price, — //.   That  the 

horse  had  not  been  improperly  treated — ///.  That  due  intima- 
tion had  been  given  to  the  seller,  in  respect  he  was  requested  to 
be  present  at  a  post  mortem  insfection, — IV.  That  certain 
growths  in  the  intestines  were  considered  to  be  of  several  monthi' 
duration* 

Blackwood,  in  November  1829,  purchased,  through 
John  Fergusson,  a  black  horse  from  the  advocator  for 
£S0.    The  horte  became  unwe]l,  and  after  recovering 


and  relapsing,  died  about  three  weeks  after  delivery. 
On  dissection,  large  growths  were  observed  on  the  in- 
testines, which  were  adhering  to  the  liver  and  to  the 
back.  Blackwood  brought  an  action  for  repetition  of 
the  price,  before  the  Sheriff  of  Ayr,  on  the  ground 
that  the  horse  was  unsound  at  the  date  of  the  ksIp, 
having  previously  contracted  the  disease  of  which  he 
died.  After  a  proof  and  a  variety  of  procedure,  the 
Sheriff-substitute,  on  6th  March  lbd2,  pronounced  an 
interlocutor,  inter  aliat  finding  that  the  pursuer 

*'  has  proven,  that  the  disease  -of  which  the  horse  died  wb«  con. 
tracted  before  the  date  of  delivery,  and  must  have  been  of  raise 
standing,  and  that  the  defender  has  not  proven  any  bad  treatment 
the  horse  received  while  in  the  pursuer's  possesaion ;  and  there- 
fore finds  the  defender  must  repeat  and  pay  back  the  price  of 
said  horse :  Finds  the  defender  liable  in  expenses,  of  which 
allows  an  account  to  be  given  in,"  &c 

The  Sheriff  affirmed  this  judgment  on  26tb  April 
1832,  and  added  the  following  Note: — 

"  The  main  question  here  is,  whether  the  disease  of  which 
the  horse  died,  had  subsisted  longer  than  three  weelcs,  (the 
period  of  the  pursuer's  possession,)  for  if  so,  it  does  not  appcsr 
that  there  was  any  thing  in  the  pursuer's  conduct,  either  as  to  de- 
lay of  intimation,  ill  usage  of  the  horse,  or  bad  medics]  trest- 
ment,  to  deprive  him  of  the  liability  which  originally  lay  on  the 
defender,  at  the  sale,  vis.  that  of  a  sound  warrandice.  The 
proof  of  disease  chiefly  rests  on  the  post  mortem  exsmin^don ; 
and  although  the  opinions  here  exhibit  the  proverbial  difference 
of  doctors,  and  although  the  Sheriff  by  no  meana  places  in  com- 
petition the  skill  of  the  country  and  town  practitioners,  stiU  he 
cannot  help  giving  great  weight  to  actual  ocular  iospectioo ;  sad 
even  the  Edinbuivh  practitioners  seem  to  admit,  that  if  the 
symptoms  were  such  as  described  by  the  inspectors,  the  diseue 
must  have  at  least  lasted  above  three  weeks.  It  is  scarcely  conceir* 
able  that  men  accustomed  to  the  medical  treatmen  t  of  borees,  snd  to 
see  them  opened  (however  unscientific  or  unable  to  de»aibe 
technically  what  they  saw,)  could  mistake  the  ordinaij  connee- 
tion  of  the  intestines  to  the  spine,  by  the  mesentery,  lor  such  s 
tumour  as  described  by  Goudie  and  Wright  The  whole  sp- 
pearances  seem  to  indicate  rather  a  chronic  than  an  acute  itite 
of  disorder,  and  ■  morbid  derangement,  which  had  lasted  for 
some  time.  The  Sheriff  sees  no  reason  to  believe  thit  the 
disease  was  known  to  the  defender,  or  wilfully  csoncealed  by  him 
at  the  sale ;  but  bis  warrandice  renders  him  liable,  if  it  then 
existed,  though  its  symptoms  had  not  been  very  apparent" 

Wright  advocated,  and  pleaded — I  1  he  demand  of 
the  respondent,  the  pursuer  in  the  Inferior  Court,  for 
restitution  of  the  price  of  the  horse,  is  absolutely 
groundless,  inasmuch  as  he  has  altogether  failed  to 
establish,  what  it  was  incumbent  on  him  in  the  cir- 
cumstances clearly  to  establish,  that  there  was  a  latent 
unsoundness  in  the  horse  at  the  period  of  the  sale,  or 
previously, — II.  Even  if  there  had  been  any  ground 
for  supposing  that  such  latent  unsoundness  existed, 
the  pursuer  has  lost  his  recourse-— since,  though  such 
latent  unsoundness  must  have  manifested  itself  in  the 
intermediate  period,  he  retained  the  horse  for  more 
than  three  weeks,  and  nuide  no  intimation  to  the  com- 
plainer,  the  seller,  till  after  the  death  of  the  horse— 
and  since  the  horse,  while  in  his  cnstodv,  was  mal* 
treated  by  his  servants,  and  the  persons  wnom  be  em- 
ployed as  farriers.  Answered — I.  The  teller  of  a 
nonie  for  an  adequate  price,  is  bound,  withoat  any  ex- 
press stipnlationy  to  warrant  its  soondneas  at  the  dst« 
of  the  sale. — II.  The  horse  purchased  from  the  advo- 
cator by  the  respondent  having  been  sold  at  the  fiill 
price  of  a  sound  horse,  and  it  having  been  proved, 
that  at  the  date  of  the  sale  be  was  unsoond,  the  n»- 
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spoadeni  !•  entitled  to  repetition  of  the  price  cum 
omni caiMfl.—  III.  There  was  no  mora  or  other  omiMion 
or  act  on  the  part  of  the  respondent,  entitling  the- ad- 
vocator to  be  relieved  of  hin  warranty. 

Lord  Medwyn  on  22d  February  1833,  pronounced 
thifl  interlocutor,  which  contains  a  fall  statement  of 
the  case: — 

•*  Finds  it  established  by  the  proof,  that  the  advocator  did  not 
offer  the  horse  in  question  for  sale,  but  that  the  respondent  se- 
lected hino,  and  sent  his  friend  Feigusson  to  purchase  said  horse 
fur  bim  :  Finds,  that  the  advocator  upheld  the  horse  to  be  whole 
and  sound,  and  though  not  in  high  condition  at  the  time,  it  was 
purchased  as  »ucb  on  21  st  November  ]629:    Finds,  that  the 
norse  was  delivered  on  the  2dd  to  the  respondent,  and  was  work- 
ed modentely ;  that  the  horse  soon  showed  symptoms  of  being 
somewhat  unwell,  being  out  of  spirits,  and  occasionally  uneasy, 
not  feeding  nor  dunging  well,  and  then  got  better ;  that  on  Satur- 
day tbe  I2th  of  December,  the  horse  was  again  unwell,  but  next 
day  got  better;  tbut  on  Monday  the  14th,  the  horse  again  be- 
came ill ;  that  Guudie,  a  farrier,  was  called,  and  who  administer- 
ed medicines ;  and  having  become  worse  on  Wednesday,  Wright, 
another  farrier,  was  called,  but  the  horse  died  on  the  same  day : 
>1nds.  that  al  though  the  veterinary  surgeons  gave  it  as  their 
opinion  thut  the  horse  was  not  very  skilfully  treated,  and  that 
more  active  medicines  should  have  been  tried,  they  do  not  say 
that  this  better  treatment  would  certainly  have  saved  the  horse : 
Finds,  that  the  horse  was  opened  the  same  dav  on  which  he 
died  ;  and  it  is  estiblished  by  the  testimony  of  the  two  farriers, 
and  of  two  other  witnesses,  that  there  was  an  internal  growth 
of  a  bard  substance  in  the  intestines,  and  that  this  was  the 
cause  of  the  inflammntion  in  the  intestines,  so  far  as  there  were 
such  symptoms,  but  that  acute  inflammation  was  not  the  cause  of 
the  adhesion  :  Finds  it  stated  as  the  opinion  of  these  persons, 
that  this  growth  was  the  cause  of  the  horse's  death,  and  that  it 
must  have  been  the  growth  of  some  months*  durarion — one  of 
the  witnesses  sajrs  six  months  :  Finds  that  both  Dick  and  Hen- 
derson, the  veterinary  surgeons,  consider  tbe  disease  a  very 
uncommon  one,  and  which  they  profess  not  to  understand  from 
the  description  given  ;  but  they  do  not  state  that  such  a  disease 
coald  not  exi^t,  and  one  of  them  admits  that  he  has  seen  one  in- 
stance of  tbe  kind :  Finds  that  these  two  witnesses,  while  they  dif- 
fer in  opinion  with  the  two  farriers  as  to  the  cause  of  the  death  of 
the  horse,  differ  also  from  each  other  as  to  the  cause  of  tbe  death ; 
but  finds  that  Dick  depones,  that  be  would  consider  that  a 
growth,  such  as  is  proved  in  this  case,  was  caused  by  chronic  in- 
flaminntion,  and   of  considerable  standing,  although  he  cannot 
specify  the  time ;  and  that  a  growth  caused  by  acute  inflammation 
would  exhibit  symptoms  of  inflammation  on  dissection  :  Finds, 
chat  Henderson  states  that  a  tumour  of  the  consistency  described 
would  take  two  months,  or  at  least  six  weeks  to  form :  Finds 
it  thus  established,  that  the  disease  of  which  tbe  horse  died  was 
contracted  prior  to  the  sale :  Finds  it  admitted,  that  next  day 
the  advocator  was  informed  of  the  death  of  the  horse,  and  asked 
to  come  and  inspect  the  intestines,  which  bad  been  preserved  for 
that  purpose,  which  he  declined  *.  Finds,  that  till  the  post  mortem 
examination,  it  could  not  be  ascertained  that  there  had  been  un- 
soundness at  tbe  time  of  the  sale,  as  all  the  symptoms  might 
bave  existed,  and  the  death  might  have  proceeded  from  a  super- 
vening disease  subsequent  to  the  sale ;  and  therefore  finds,  that 
there  was  no  undue  delay  in  intimating  the  claim  under  the 
warrandice,  as  it  was  done  as  soon  as  the  latent  defect  was  dis- 
covered on  inspection,  and  therefore  as  soon  as  the  respondent 
knew  that  he  had  right  to  go  against  the  advocator :  Advocates 
the  cause :  decerns  for  ^80  as  the  price  of  tbe  horse,  with  in- 
terest from  16th  December  1829,  and  till  paid,  together  with  the 
expeiises  as  decerned  for  b^  tbe  Sheriff :  Finds  tbe  advocator 
Liable  in  tbe  expenses  of  this  process,'*  &c. 

The  adrocator  reclaimed.     At  advising, 

Lorfl  Meadowbank  said,  after  going  over  tbe  proof,  he  agreed 
generally  with  the  Lord  Ordinary's  interlocutor,  and  thought  it 
4»heu!d  he  adhered  to. 

iA>*  d  Glenlee  was  of  the  same  opinion.    ' 

Lvrd  CnngUtle  said,  this  }A  similar  to  a  j  ury  (|iie8tion.    We  must 


be  satisfied  from  the  evidence,  before  we  adhere  to  the  Lord  Ordi- 
nary*8  interlocutor,  that  the  horse  was  diseased  at  the  date  of  tbe 
sale.  He  had  no  diflSculty  in  coming  to  this  conclusion.  Hs 
agreed  with  Lord  M^dowbank  and  the  Lord  Ordinary,  that  it 
had  been  proved. 

The  Lord  JuUiee-Clerk  was  of  the  same  opinion.  It  had  been 
dearly  proved,  that  the  horse  laboured  under  the  disease  of  which 
he  died  at  the  time  of  the  sale.  The  evidence  showed^  that  tbe 
growths  must  have  been  of  long  standing. 

The  Gonrt  ananimoosly  adhered* 

Second  Division.— Lord  Ordinary,  Medwyn. — Act.  Dean  of 
FacultyC Hope), and  Rutherfurd.— ^A.  Greenshields  and  Cowan. 
—John  W.  M'Kenxie,  W.S.,  and  George  M'CleUand,  W.S.. 
Agents.— Mr  Holland,  Clerk.— [J.  FT.  H.] 

\&th  June  1833. 

No.  366. — Poor  John  Crombie,  PetHioner^  v.  James 
Landalb  &  Andrew  Pride,  Respondents. 

Poors*  Roll — Process — Caution— Ofc*en>«</,  The  finding  a  paH^ 

entitled  to  the  benefit  of  the  poors*  roll  irUl  not  prevent  his  action 

Jrom  beif^  met  with  a  preliminary  defence^  that  he  has  not  found 

tvfficient  caution/or  exjKnses,  in  terms  of  an  Jet  of  Parliament. 

Crombie  applied  for  the  benefit  of  the  poors*  roll, 
with  the  view  of  pursuing  an  action  against  the  re- 
spondents. A  remit  was  made  to  the  lawyers  and 
agents  for  the  poor,  who  reported,  that  the  petitioner 
had  a  probabUis  causat  and  was  entitled  to  the  benefit 
of  the  poors'  roll.  The  respondents  stated,  that  the 
action  was  a  reduction  of  a  Justice  of  Peace  decree 
for  128.  6d.,  on  the  ground  of  malice  and  oppression 
on  the  part  of  the  Justices,  with  a  conclusion  for 
damages,  on  the  ground  of  alleged  illegal  imprison- 
ment following  on  the  decree.  By  the  Act,  6  Geo. 
IV.  c.  48,  sec  15,  the  pursuer  of  such  an  action  was 
bound  to  find  sufficient  caution  for  expenses  before 
the  calline  of  the  summons,  which  had  not  been^  done 
here ;  and  the  respondents  were  afraid  that,  if  the 
petitioner  was  fdlowed  to  get  on  the  poors*  roll,  they 
might  be  held  barred  from  pleading  this  objection  as 
a  preliminary  defence  to  the  action,  as  it  seemed 
somewhat  inconsistent  to  place  a  party  on  the  poors' 
roll  who  was  bound  to  find  sufficient  caution  for  ex- 
penses. 

The  Court  were  clear,  that  the  placing  the  petttion« 
er  on  the  poors'  roll  would  not  prejudice  the  respon- 
dents' preliminary  defences ;  and  as  the  lawyers  had 
reported  a  probrtbilis  catisa^  they  found  the  petitioner 
entitled  to  the  benefit  of  the  poors'  roll  accordingly. 

First  Division Act.  R.  Robertson ;  Isaac  Anderson,  Agent. 

-^AU.  Deas  ;  Richardson  &  Landale,  W.S.,  Agente — IG.D,^ 

\bth  June  18S3. 

No.  367.— Sfor^a's  Tru^tbes,  Raisers,  v. 

Claimants. 

Process— Auditor's  Report— Honorary— Consultation— J^W  aU 
lowed  to  both  senior  and  junior  counsel  for  consultation  about 
closing  the  record. 

In  this  case,  a  charge  of  three  guineas  to  a  senior 
and  three  guineas  to  a  junior  counsel,  for  consultation 
as  to  closing  a  record,  was  made  in  the  account  of  ex- 
penses. The  auditor,  although  he  appeared  to  intend 
that  two  guineas  should  go  to  the  senior,  and  one 
guinea  to  the  junior,  struck  o£F  three  guineas,  and  just 
ailovred  one  fee  of  three  guineas  for  the  consultation. 
The  pursuers  objected  to  the  auditor's  report,  in  so  far 
as  it  disallowed  "  the  fee  paid  to  counsel  and  his  clerkf 
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10th  May  1832,  £3,  10.  6./'  and  the  corresponding 
charge  of  the  agent. 

Lord  Meadoipbank  thought,  that  the  only  ground  on  which  a 
fee  was  to  be  disallowed  in  such  a  case,  was  this,  that  the  party*, 
although  he  would  take  the  expense  of  the  fee  from  his  opponent, 
would  not  have  paid  it  simply  for  his  own  benefit  in  the  manage* 
ment  of  his  cause.  That  was  not  the  case  here.  The  fee 
should  be  allowed. 

The  Lord  Justice-Clfrk  observed,  that  the  auditor  had  slumped 
the  two  fees  together.     But  both  should  be  allowed. 

The  Coart  snstained  the  ohjections  to  the  reporti 
with  two  guineas  of  expenses. 

Second  Division.— Lord  Ordinary,  . — Act.  A. 

Wood.— ^tt.  Gr.  Bell.—  ,  Cleric— [T.  C.\ 

I5th  June  1833. 
No.  S68w-— James  Walks r.  Petitioner. 

Process — Title  to  Pursue — Bankrupt  —  Sequestration  —  Dis- 
charge— Composition — A  sequestrated  bankrupt  having  offered, 
and  paid  extre^udidaUy  a  composition  qff<s^  Od, ;  and  having  long 
thereafter  brought  an  aclwn,  in  which  it  voas  objected  to  his  title 
to  pursue,  that  he  was  yet  undischarged,  and  must  either  find 
caution  for  expenses,  or  procure  a  statutory  discharge:  and  the 
Court  having  Jimnd  that  he  must  do  so,  he  offered,  at  a  meeting 
of  his  creditors.  Id.  as  an  additional  composition, — tfiey  approved 
of  the  total  composition  of  2s.  lOd., — and  the  Court  granted  the 
discharge.  Observed  on  the  bench,  that  the  Court  could  look  only 
to  the  offer  tf  Id. 

Walker  was  sequestrated  in  1817.  He  offered  ex- 
trajudicially a  composition  of  2s.  Qd.,  on  which  the 
creditors  discharged  him.  And  in  1832,  a  regular 
deed  of  retrocession  was  executed  in  his  favour.  He 
thereafter  adopted  certain  judicial  proceedings  against 
the  trustee  on  another  sequestrated  estate,  when  his 
title  was  objected  to»  until  he  should  either  find  cau- 
tion for  expenses,  or  procure  a  statutory  discharge. 
This  the  Court  found  necessary.  A  nd  in  consequence, 
after  the  election  of  new  commissioners,  Walker,  at  a 
regular  meeting,  proposed  a  composition  of  Id.,  which, 
together  with  the  former  28. 9d.,  long  since  paid,  made 
a  total  of  2s«  lOd.  This  composition  of  28.  lOd.  was 
accepted.  And  Walker  presented  a  petition  for  ap- 
proval of  composition  and  discharge  under  the  Statute. 
At  advising. 

Lord  Meadowbank  stated,  that  the  Court  had  nothing  to  do 
ynth  the  previous  payment  of  2s.  9d.  All  that  the  Court  could 
look  to,  was  the  offer  of  Id.  The  petition  should  be  granted, 
to  obviate  the  objection  taken  to  the  title. 

The  Court  approved,  and  granted  the  discharge. 

Second  Division. — Act.  Russel. — Greig  &  Morton,  W>S«, 
Agents. — Mr  Thomson,  Oerk.— [7.  C] 

15/A  June  1833. 

No.  S69.rr-GBORGE  THOMSON,  Suspender,  v.  Rev. 
G^OROS  CoYENTiiY,  Charger. 

Landlord  and  Tenant — Jjease— -Clause — Obligation— Suspen- 
sion of  Charge  for  Rent^^Held,that  a  claim  at  the  instance  tfa 
tenant  in  possession  against  a  landlord)  to  have  certain  articles  of 
posscsHon  put  in  good  repair,  in  order  that  the  tenant  might 
maitUain  them  in  the  same — was  no  relevant  ground  in  a  suspen- 
sion of  a  charge  for  rents'—tile  said  claim  being  illiquid,  and,  even 
if  Just,  derivable  only  by  imjtlication/rom  the  terms  cfthe  lease. 

In  October  and  November  1831,  the  suspender  and 
the  charger  entered  into  a  lease  of  Shan  well  and  South 
Dalquiccb,  belonging  to  the  latter.  The  lease,  inter 
aUOf  provided  as  follows  :— 


"  Reserving  power  to  the  proprietor  to  straigliteD  or  slter  the 
marches  of  said  lands,  provided  the  annual  value  of  aoj  grouod 
thereby  taken  from,  or  added  to,  the  farm  shall  be  fixed  by  ar- 
biters,  and  deducted  from,  or  added  to,  the  rent,  as  the  case  may 
be ;  and  reserving  right  to  the  proprietor,  at  any  tinae  to  resume 
any  extent,  not  exceeding  10  acres,  for  the  sake  of  planting  or 
other  purposes,  in  any  part  or  parts  of  said  fitm,  the  tenant  get- 
ting deduction  from  his  rent  by  arbitration  ;  and  the  proprietor, 
being  bound  to  enclose  the  lands  resumed,  if  part  of  an  enclosure, 
or  afterwards  planted,  and  to  pay  half  the  cost  of  repairing  such 
fences,  and  the  tenant  to  take  care  of  them,  and  pay  the  other 
half  of  that  cost;  the  proprietor,  howerer,  before  taking  posses* 
sion,  having  power  to  deeline  resumption,  after  soch  valuation 
thereof  ;**  •<  aod  reserving  power  to  the  proprietor,  if  the  houses, 
gates,  and  drains,  or  water-courses,  or  any  of  themi  fall  into  dis* 
repair,  to  put  the  same  into  proper  order,  and  to  chatge  the 
tenant  with  the  expenses  thereof,  unless  he  ei^eeute  such  repairs 
within  one  month  after  being  required  to  do  m>  by  a  written 
notice :"  "And  whereas  the  state  of  the  houses  and  offices  on  the 
said  farm  is  to  be  ascertained  by  tradesmen  mutually  chosen,  and 
the  report  to  be  signed  by  the  parties  as  relatire  hereto,  so  the 
said  George  Thomson,  junior,  obliges  himself  and  his  foresaids  to 
maintain  and  leave  them  in  equally  good  condition."  '*  Moreover, 
the  said  George  Thomson  obliges  himself  and  his  foresaids, 
constantly  to  maintain  and  to  leave  in  good  condition,  the  wUule 
drains  or  water-courses,  and  gates  on  said  farm,"  &c.  **  And  where- 
as, the  state  of  the  farm-house,  steading,  and  of  the  stone  fences  on 
the  said  lands,  is  to  be  ascertained  by  the  report  of  neutral  men 
mutually  chosen,  the  tenant  hereby  accepts  of  them  as  they  stand, 
and  binds  and  obliges  himself  to  maintain  and  leave  them,  at  the 
sight  of  neutral  persons  to  be  mutually  chosep,  in  the  like  stiOe, 
without  any  allowance  from  the  proprietor.'* 

tu  March  1 833,  Corentrv  charged  Thomson  for  the 
first  haif-year*8  rent.  The  latter  consigned  the  balance 
admitted  to  be  due,  and  suspended,  on  the  groand^^ 
That  the  charger  had  failed  and  refused  to  put  the 
houses,  fences  and  ditches  on  the  farm  in  proper  repair 
at  the  commencement  of  the  lease :  That  he  had  admit- 
ted his  liability  to  do  so,  by  deducting  from  the  rent 
charged  for,  the  expense  of  putting  the  stone  fenca 
in  repair:  That  the  obligation  upon  the  tenant  to 
maintain  all  in  ffood  condition,  plainly  implied  an 
obligation  upon  the  landlord  to  give  them  over  in  the 
same ;  and  that  a  declaration,  that  certain  things  were 
to  be  taken  as  they  stood,  presupposed  that  the  rest 
were  to  be  put  in  complete  repair :  That  at  the  de« 
sire  of  the  parties,  shortly  after  entry,  a  correct  rejwrt 
had  been  made  out,  which  showed  the  bad  state  of  the 
fences,  drains,  &c.,  and  which  had  not  been  since  depart- 
ed from ;  and  that  the  suspender  had  various  claims  of 
damage  against  the  charger,  which,  if  not  competent 
to  be  stated  by  way  of  suspension,  he  was  prepared  to 
substantiate  in  an  ordinary  action.  The  charger  garo 
in  answers,  in  which  he  pleaded,  inter  alia,  the  direct 
obligation  upon  the  ten4nt  to  accept  of  the  farmhouse, 
steading,  and  stone  fences  as  they  stood»  and  stated, 
that  Mr  Black,  the  reporter,  was  merely  the  neutral 
person  mentioned  in  the  lease. 

*'  The  Lord  Ordinary  (28th  May  1838,)  having  considered 
this  bill,  with  the  answers  and  productions,  refuses  the  bill,  finds 
expenses  due,  ami  remits  the  account,  when  lodged,  to  the  audi- 
tor to  be  taxed. — Note. — The  claims  put  forward  in  this  bill  ap- 
pear to  the  Lord  Ordinary  to  have  no  foundation  in  the  terms  of 
the  lease,  and  to  be  entirely  excluded  by  them.  If  the  charger 
proposed  or  intended  to  do  any  thing  to  which  be  would  not  bind 
himself  in  the  lease,  and  for  which  he  granted  no  obligation,  that 
can  afford  no  relevant  ground,  even  though  it  weVe  admitted  in- 
stead of  l)eing  denied,  for  suspending  payment  of  the  rent-  The 
report  of  Mr  BUck,  the  sole  purpose  of  which  in  dearly  defined 


1833.] 


THE  SCOTTISH  JURIST. 


441 


hy  the  lease,  eoiild  not  create  an  obligBtkni  vfaicfa  did  not  exist 
before." 

The  sQflpender  reclaimed.  At  advUitng,  he  stated 
that  there  bad  been  no  dectdien  adverse  to  the  implied 
condition,  the  existence  of  which  be  maintained. 

Lord  lieadowbank  obsenred,  that  the  Lord  Ordinary  had  ob- 
?ious]ygone  on  the  ground,  that  there  was  no  specilicobligntion 
upon  the  landlord.  Claims  for  deduction  might  be  very  good  hi 
an  action,  which  could  not  be  listened  to  as  reasons  for  suspend- 
ing a  charge  for  payment  of  rent.  The  claim  made  by  the 
tenant  waa  clearly  illiquid.  And  the  lease  did  not  seem  to  bear 
it  out. 

The  Lord  Jusiice'Clerk  thought  that  the  tenant  roust  show  an 
obligation  on  the  face  of  the  lease.  This  claim  was  clearly  illi- 
cjuid,  and  was  derivable  only  by  implication  from  the  terms  of  the 
kixse.  In  an  ordinary  action,  the  teuant  might  refer  the  matter  to 
J^lr  Coventry's  oath. 

Lord  Crin'gleiie  thought  that  there  was  a  good  deal  in  the  ar- 
gument, that  if  the  tenant  was  bound  to  maintain  the  houses, 
&r.,  he  was  entitled  to  obtain  them  in  good  order.  And  he  ad- 
Riittcd  that  the  tenant  might  suspend,  where  the  landlord  did  not 
fslfil  the  lease  itself.  But  here  the  claim,  if  it  existed,  resolved 
into  damages  nerely,— and  was  just  in  the  same  situation  with 
those  which  the  tenant  only  incidentally  noticed. 

The  Coort 

"  Adhere  to  the  interlocutor  submitted  to  review,  and  decern ; 
Find  additional  expenses  due,  allow  an  account  to  be  given  in, 
and  remit  the  same  when  lodged,  to  the  auditor,  to  tax  and  re- 
jK)rt.  But  reserve  any  claims  which  may  be  competent  to  the 
tenant  in  a  relevant  action,  and  remit  to  the  Lord  Ordinary  to 
decern  for  these  expenses." 

Second  Division. — Lord  Ordinary,  Moncreiff. — Act,  Dean  of 
Faculty  (  Hope).^^//.  Skene,  Stark — A.  &  J.  Paterson,  and 
Robert  Wilson,  Agents.— Mr  Eolland,  Clerk.— t^-  C.] 

\5th  June  18SS. 

No.  3T0.— David  Hattobt,  Pursuer,  v.  Henry 
RicifARDs,  Defender. 

Process — Stamp — Sist — An  action  being  brought  vpon  two  agree- 
ment$^~--the  ilefence  being  slated,  that  it  thouid  be  dismiised, 
because  the  agreements  were  not  stamped ;  and  the  Lord  Or<ti- 
nary  having  sustained  the  preliminary  dejeneet  to  the  effect  of 
tisting  till  the  pursuer  should  produce  the  documents  duly  stamped 
"-The  Court,  holding  that  the  competency  of  sisling  lUl  the 
stamps  should  be  obtained,  xoas  undoubted,  adhered  to  the  inter^ 
locator  of  ike  Lord  Ordinary, 

HattoQ  raised  an  action  against  Richards  in  Febra- 
Bry  1833,  setting  forth.  That  on  the  29th  of  October 
18S2,  the  defender  waited  on  the  pursuer  at  iiis  shop, 
accompanied  by  Edwards,  for  the  purpose  of  arrang- 
ing with  him  regarding  a  debt  dne  by  Edwards  to  tlie 
pursuer :  That  after  some  conversation,  they  came  to 
an  agreement,  which  was  then  reduced  to  writing,  in 
the  form  of  a  letter  from  the  pnrsuer  to  Edwards,  as 
follows  :— 

"  Sia, — I  hereby  engage  to  place  to  your  account  with  me,  the 
proceeds  of  the  pictures  which  you  had  lodged  in  my  hands,  sold 
at  Clermiston  |  as  also,  to  rank  on  your  estate  for  the  two  bills 
on  which  your  name  stands, — the  one  for  £Q0,  and  the  other  for 
£40,  and  to  place  to  your  credit  the  dividends  drawn ;  and  I 
agree  to  get  the  diligence  against  you  at  Mr  Thomson's  instance 
stopped,  on  condition  of  your  delivering  to  me  a  letter  from  Mr 
Richards,  Stamp-Office,  binding  himself  to  make  up  to  me  any 
deficiency  that  may  exist  on  my  debt  of  ^80,  and  the  expense  of 
diligence  incurred,  after  deducting  the  above  sums.  Such  de- 
ficiency to  be  paid  on  or  before  the  15th  day  of  January  next.'* 

That  this  letter  Edwards  accepted  as  follows: — 

"  I  accept  of  the  prefixed  offer,  and  above,  you  have  Mr 
Kichiirds*  obligation  to  the  effect  proposed.'* 


And  that  there  was  attached  to  tlte  pursuer's  letter 
the  following  holograph  obligation  by  the  defender : 

"  Mr  David  Hatton.  I  agree  to  the  preceding  proposition, 
and  bind  myself  to  pay  the  deficiency  at  the  time  appointed, 
upon  receiving  the  said  bills.**    (Signed)     "  H.  RicHAaos.'* 

That  the  pursuer  accordingly  placed  to  the  credit  of 
Edwards,  £14<,  10.  11.,  being  the  proceeds  of  pictures 
lodged  in  his  hands  and  sold.  And  he  concluded  for 
the  amount  contained  in  thedefender*8  obligation,  uiuler 
deduction  of  the  price  of  the  pictures,  offering  to  assign 
to  the  defender  any  dividend  to  bedrawn  from  theestate 
of  Edwards.  Richards  gave  in  defencesi  staling,  inter 
alia,  that  the  action  proceeded  on  two  agreements — 
one  between  the  pursuer  and  Edwards,  the  other  be- 
tween the  pursuer  and  the  defender,  neither  of  which 
was  stamped)  and  pleading,  that  the  action  would 
fail  to  be  dismissed  accordingly. 

"  The  Lord  Ordinary  (31  st  May  1833,)  having  heard  counsel 
on  the  preliminary  defences.  Sustains  the  first  defence,  to  the  ef- 
fect of  sisting  process  till  the  pursuer  produces  the  documents 
founded  on  by  him,  stumped  in  terms  of  hiw;  but  in  respect  ilip 
defender  states  that  be  is  not  to  acquiesce  in  the  judgment,  finds 
him  liable  in  expenses ;  allows  an  account  thereof  to  be  given  in, 
and  wben  lodged,  remits  the  seme  to  the  auditor,  to  tux  and  re- 
port.** 

The  defender  reclaimed — praying  the  Court  io  al- 
ter, and  to  sustain  the  preliminary  defence,  to  the  effect 
of  dismissing  the  action,  with  expenses.  At  advis- 
ing, he  pleaded,  That  the  case  where  the  objecticm 
was  taken  by  the  party  at  the  outset  was  qurte  differ- 
ent from  that  in  which  it  was  raised  by  the  judge  oir 
the  party,  after  the  cause  had  proceeded  upon  the  do- 
cument, in  which  last  case  alone  it  was  competeot  to 
sist  till  the  document  should  be  stamped ;  and  that 
Lord  Tenterden  had  expressly  laid  it  down,  that  he 
would  not  suffer  the  cause  to  be  stopped  until  the 
stamp  should  be  procured  ;  indeed,  that,  were  such  a 
remedy  competent,  not  one  in  a  hundred  documents 
would  be  stamped,  because  rery  few  indeed  were  ever 
made  grounds  .of  action. 

Lord  Meadowbank  observed,  that  the  proceedings  of  the  House 
of  Lords  in  the  very  late  case  of  Uobb,  clearly  showed  that  no 
doubt  was  entertained  as  to  the  competency  of  obtaining  a  t»lani p. 
In  a  case  between  two  Aberdeen  writers,  which  came  before 
himself,  be  remembered  to  have  stated  from  the  Bench,  that  he 
would  not  look  at  the  document  till  it  should  be  stamped, — and 
the  process  was  sisted  accordingly.  In  this  case,  the  interlocu- 
tor of  the  Lord  Ordinary  was  very  cautiously  worded. 

Lord  Cring/eiie  thought,  that  if  the  Act  applied  at  the  com- 
mencement of  a  cause,  it  must  apply  throughout. 

Lord  GU'tilee  observed,  that  the  interlocutor  was  quite  general. 
It  merely  sisted  till  a  title  should  be  produced. 

The  Lord  Justice-Clerk  regarded  the  practice  of  sisting  till  the 
stamp  should  be  obtained  as  invariable.  And  be  would  abide 
by  it.  If  Mr  Richards  was  very  anxious  about  the  matter^  be 
might  take  it  elsewhere.  A  Change  of  the  law  and  practice 
mujt  be  applied  for  in  the  proper  quarter. 

The  Coort  refused  the  note,  with  additional  ex- 
penses. 

Authorities  for  Defender. — Stamp  Act  of  Queen  Anne;  37 
Geo.  III.  c.  19,  sect.  3.  Lord  Dudley  and  Ward  v.  liubins, 
20th  November  1827. 

Second  Division. — Lord  Ordinary,  Medwyn.— -^c/.   R.  Bell, 

Brodie Alt,  More,  Dick. —  Robert  Hatton,  W.S.,  and  Jamea 

P.  Falkner,  Agents,— Mr  Thomson,  Clerk.— [r.  C] 
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No.  871. — ^Gavin  Stewart,  Pursuer,  v.  David 

CtYNE,  Defender* 

Master  and  Senrant — Accounts  —  Process — Circumslances  in 
which  a  dump  sum  was  aiiowed  to  a  cterk  pursuing  his  master^ 
as  a  remuneration  or  equivalent  corresponding  to  certain  charges 
made  according  to  the  legal  rates — and  certain  charges  allowed, 
on  the  consideration  thai  the  clerk  was  not  to  be  paid  at  the  full 
rateSf  which  would  not  have  been  allowed  if  he  had* 

In  this  case  (not  reported  before),  the  Court,  oti 
the  application  of  the  defender,  at  advising  a  reclaim- 
ing note  by  him,  remitted  to  Mr  Fisher,  the  head  of 
the  body  of  Solicitors  before  the  Supreme  Coart,  to 
which  the  defender  belonged,  to  report  upon  the  state 
of  charges  and  accounts  between  the  parties,  of  w  hom 
the  pursuer  had  been  clerk  to  the  defender.  The  pur- 
suer thereafter  g^ve  in  a  progressive  state  of  accounts, 
in  obedience  to  an  interlocutor  by  Lord  Medwyn, 
against  which  (containing  no  finding)  the  Court  renis- 
ed  a  reclaiming  note  for  the  defender,  as  unnecessary. 
To  this  state  atone  objections  were  afterwards  giren  in. 
And  thereupon, 

••  Tbe  Lc»rd  Ordinary  (Otb  February  1838,)  having  heard 
counsel  for  tbe  parties — In  respect  no  note  of  objections  to  the 
auditor's  report  was  lodged  in  terms  of  the  Act  of  Sederunt, 
1806,  holds  the  note.  No.  205  of  process,  as  incompetent,  so 
far  as  regards  the  account  of  expenses,  but  quoad  uUra  makes 
avizandum  to  himself  with  the  process.'* 

*<  ]Sth  February  1833.— The  Lord  Ordinary  having  consider- 
ed  the  objections  to  the  state  of  accounts  given  in  by  the  pur- 
suer, in  (A>edience  to  tbe  interlocutor  of  6th  July  last,  and  the 
views  of  the  Lord  Ordinary  expressed  in  the  note  subjoined 
thereto,  Repels  said  objections,  approves  of  the  state,  and  de- 
cerns for  the  sum  of  j£l04,  I&  7,  with  interest  till  paid ;  and 
having  also  considered  the  process.  Finds  expenses  due,  subject 
to  modification,  and  modifies  the  same  to  the  sum  of  ^115,  and 
decerns." 

The  defender  reclaimed,^— praying  the  Court 

*'  to  resume  consideration  of  the  two  former  reclaiming  notes  for 
the  defender,  (2d  September  1830,  and  Otb  September  1832,) 
and  the  other  papers  referred  to  in  the  note  hereto  prefixed, 
with  the  present  reclaiming  note;  and  thereafter,  on  advising  the 
cause,  to  alter  the  interlocutors  submitted  to  review ;  sustain  the 
defences,  assoilsie  the  defender  from  tbe  conclusions  of  the  libel, 
and  find  him  entitled  to  expenses.'* 

At  advising,  the  defender  confined  himself  to  one 
point,  namely, — ^an  article  of  £50  stated  in  Mr  Fish- 
er*s  second  report,  31st  May  1832,  pleading,  tnier  alia, 
that  remuneration  had  been  struck  upon  an  account 
not  purged  of  charges  which  were  wholly  improper, 
as  being  charges  which  no  clerk  could  claim,  and  made 
for  duties  which  it  fell  to  no  clerk  to  perform. 

Lord  Meadowbank  observed,  that  the  interlocutor  reclaimed 
against  was  more  in  the  defender's  favour  than  Mr  Fisher's  re- 
port«  If  Mr  Clyne  chose  to  give  up  the  former  and  take  to  the 
latter,  well.  But  his  remarks  upon,  and  insinuations  against  Mr 
Fisher  were  highly  improper.  Mr  Fisher  said,  in  his  report, 
that  if  the  full  rates  had  been  paid,  he  would  not  have  allowed 
certain  charges.  But  where  a  proporUon  only  of  the  rates  was 
to  be  paid,  it  was  very  right  to  allow  these  charges. 

The  Lord  Justice-Clerk  observed,  that  at  an  early  stage  of  this 
litigation,  the  Court  had  varied  the  interlocutor  of  the  Lord 
OiSinary,  to  the  effect  of  substituting  for  the  name  of  Mr  Mac- 
kenzie, the  head  of  the  Writers  to  tbe  Signet,  that  of  Mr  Fisher, 
the  head  of  the  body  to  which  Mr  Cljrne  belonged.  Mr  Fisher 
had  gone  most  minutely  to  work,  and  had  proceeded  articulately 
through  all  the  charges.  And  the  Court  could  not  disturb  his 
report. 


The  Court  adhered,  with  addttional  expenses. 

Second  Division.  —  Lord  Ordinary,  Medwjm.  —  JeL  Gr. 
Spiers.— ^^.  Dean  of  Faculty  (Hope),  Bbewell.— Tod  ud 
Wright,  W.8.,  and  Party,  Agents.— Mr  Thomson,  Clerk.^ 

ir.  c]         

IBthJune  1833. 

No.  S72.«— Poor  Isobel  Donaldson  or  Connal,  Pur- 
suer, V,  John  Connal  &  OTHxaa,  Defenders. 

Jos  Relicts— Husband  and  Wife — Trust-*  Expenses— ^rtV/ow 
found  entitled  to  Aer  joe  relictae,  to  the  prejudice  of  which  a  tnut" 
deed  had  been  executed  bjf  her  husband,  but  this  claim  found  to 
ewteud  only  to  a  proportion  of  the  funds  which  the  trustees  had  re- 
covered,  or  ought  to  have  recovered — IL  Circum*tanees  in  frhick 
the  widow  found  etUitled  to  expenses  against  the  truster's  toa^ 
who  had  appeared  as  a  claimant  in  a  multiplepoinding  raised  by 
her  husband's  trustees. — ///.  A  parly  who  had  tujtporled  hn 
while  tiring  apart fi^m  her  hwisband  (on  account  oftditged  maU 
treatmefttjtfound  entitled  to  a  sum  for  her  aliment. 

The  pursuer's  late  husband,  Andrew  Connal,  died 
on  28th  May  1824,  leaving  children  by  a  previoui 
marriage,  and  a  trust^eed  and  settlement,  dated  tiie 
15th  of  the  said  month  of  May  1824,  by  which  he  in- 
structed his  trustees  to  pay  certain  legacies  to  several 
of  his  children,  therein  mentioned ;  to  remit  or  cancel 
a  debt  of  £500,  with  interest,  due  by  his  eldest  sun 
John,  on  condition  of  his  agreeing  to  ratifv  the  settle- 
ment ;  and  likewise  to  remit  or  cancel  a  debt  of  £20, 
with  interest,  diie  by  his  youngest  son  Alexander, 
besides  making  payment  to  him  of  the  sum  of  £5,  on 
condition  of  his  accepting  thereof  in  full  of  all  be  could 
ask  or  claim  in  and  through  his  faiher*ii  decease,  or 
the  decease  of  his  mother,  in  name  of  lesritim,  dead*i 
part,  or  otherwise,  he  having,  on  3 1st  May  1814,  re- 
ceived £80  in  part  of  his  portion  natural,  confom  to 
receipt  of  that  date ;  to  lend  out  the  residue  on  heri- 
table or  personal  security,  and  to  pay  the  interest 
thereof  to  Andrew  Connal  the  truster's  second  ton 
during  his  life,  and  after  his  death,  to  divide  the  prin- 
cipal among  his  children  ;  and  falling  them,  amon|r't 
the  other  children  of  the  truster  and  their  heirs.  The 
deed  also  contained  tbe  following  clause : 

<*  In  tbe  fifth  place,  I  ordain  my  said  trustees  and  their  fore- 
saids, to  make  payment  to  Isobel  Donaldson,  my  present  wife, 
of  the  sum  of  ten  pounds  Sterling,  so  soon  as  tbe  same  can  be 
realised  from  my  said  estate ;  but  in  case  she  should  attempt  U 
challenge  or  set  aside  these  presents,  in  whole  or  in  par^  or  in 
case  she  shall  be  advised  to  make  any  claim  Jim  re/ic<«  against  nj 
property  and  eifects,  then  and  in  that  event  she  shall  forfeit  sod 
lose  all  right  to  the  foresaid  sum  often  pounds  Sterling.** 

About  three  yeara  before  the  traster's  death,  his 
wife  the  pursuer  (in  consequence,  as  she  alleged,  of 
maltreatment  on  the  part  of  her  husband,  and  his  son 
Andrew,  one  of  the  defenders),  was  obliged  to  leare 
her  husband's  house,  and  took  up  her  residence  with 
John  Gray,  who  alimented  her  till  her  hiisband*i 
death.  In  November  1829,  the  pursuer  brought  an 
action  against  her  husband's  trustees,  concluding  for 
one- third  of  his  moveable  estate  in  name  of  Jits  re* 
licliBf  and  for  a  sum  for  mournings  and  aliment  till 
the  first  term  after  her  husband's  death.  A  record 
was  made  op  in  this  action,  and  the  trustees  also  rais- 
ed a  multiplepoinding,  tn  which  John  Gray  gave  in  a 
claim  for  alimenting  the  pursuer,  Mrs  Connal ;  and 
Andrew  Connal,  the  defender,  claimed  in  terms  (^ bis 
father's  trust-deed*    These  processes  were  conjutnedy 
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and  tSker  various  proceeding^,  a  joint  minate  was 
given  in,  agreeing, 

*'  \$t.  That  the  bond  for  £400  is  to  be  regarded  as  moTeable 
quoad  the  fu»  relicta,  2d,  That  the  widow  is  entitled  to  one-third 
of  the  whole  moveable  estate  of  her  said  deceased  husband,  after 
deducting  those  debts  which  are  preferable  bardens  on  the  com- 
mon fund.  SfU  That  the  widow*s  claim  for  mournings,  and  for 
aliment  from  the  date  of  her  husband's  death  to  the  first  term 
thereafter,  are  to  be  preferable  deductions  from  the  foresaid  com- 
roon  fund,  before  striking  the  widow's  third.  The  above  parties 
fartber  stated  and  consented,  that  the  only  points  left  to  be  de- 
termined by  the  Lord  Ordinary,  are,  Isf,  What  is  to  be  consider, 
ed  as  the  moveable  estate  of  the  husband  at  the  time  of  his  death. 
2/f.  Whether  the  claim  by  the  said  John  Gray,  cUiimant  in  this 
action,  for  alimenting  the  foresaid  Mrs  iRobel  Donaldson  or  Con- 
nal,  previous  to  her  husband's  death,  is  to  be  accounted  a  pre- 
ferable debt  on  the  husband*s  moveable  estate.  3d,  Whether  the 
expenses  incurred  by  the  trustees  under  the  trust-deed  are  also 
to  be  considered  as  preferable  debts  on  the  said  moveable  estate  ; 
and  4tkt  What  the  amount  of  the  mournings  and  aliment  claimed 
by  the  widow,  and  by  the  said  John  Gray,  should  be  fixed  at." 

On  l9fch  December  1832,  the  Lord  Ordinary  (Ful- 
lerton)  pronoanced  the  following  interlocutor: 

**  The  Lord  Ordinary  having  of  new,  of  consent,  considered 
the  closed  record  and  joint  minutes  for  the  trustees  of  the  de- 
reiised  Andrew  C^nnal,  senior,  and  the  claimants.  Kinds  that  the 
cUimant,  Mrs  Isobel  Donaldson  or  Connal,  is  entitled  jnrerttUUB 
to  one-third  of  the  moveable  estate  left  by  her  bust  and,  the  said 
deceased  Andrew  Connul, .  so  far  as  recovered  by  his  trustees, 
after  deducting  the  expenses  disbursed  by  them  in  realising  the 
same,  and  the  expenses  incurred  by  them  in  this  process,  as  tax- 
ed by  the  auditor  of  Court,  and  also  after  deducting  the  follow- 
ing preferable  burdens  on  the  common  fund  :  Is/,  The  sum  of 
;£I0  Sterling  to  the  claimant  John  Grny,  for  alimenting  the  said 
Mrs  Isobel  Donaldson  or  Connal  during  the  three  years  previ- 
ous to  her  hurtband*s  death;  2^,  The  sum  of  ^12  Sterling  to 
the  said  Mrs  Isobel  Donaldson  or  Connal  for  mournings  and 
aliment  to  the  first  term  after  her  husband's  death :  Therefore, 
ffrimo  ioco,  prefers  the  said  John  Gray  on  the  fund  in  medio  to 
the  extent  of  j£IO  Sterling.  Secuwio  loco^  prefers  the  said  Mrs 
Isiobel  Donaldson  or  Connal  to  the  foresaid  sura  of  J£I8  Ster- 
ling. Tertto  ioco,  prefers  the  said  Mrs  Isobel  Donaldson  or 
Connal  to  the  sum  of  ^124,  4.  1 1.  Sterling,  being  the  one- 
third  part  of  the  residue  of  the  fund  in  medio,  agreeably  to  a 
sute  thereof,  now  produced  in  process — reserving  to  the  said 
Mrs  Donaldson  or  Connal  her  claims  jure  relieta  against  all 
concerned,  for  such  part  of  the  funds  of  her  husband  not  vet 
realised  or  intromitted  with  by  the  said  trustees,  and  all  parties* 
objections  thereagainst  as  accords*  Finds  no  expenses  due  to 
either  the  said  Mrs  Isobel  Donaldson  or  Connal  or  John  Gray. 
Quarto  toco.  Finds  the  trustees  of  the  said  deceased  Andrew 
Connal  entitled  to  the  residue  of  the  fund  in  medio,  in  terms  of 
the  said  deceased  Andrew  Connal*8  trust-deed,  and  prefers  the 
said  trustees  thereto  accordingly,  and  decerns  and  prefers  the  se- 
veral parties  for  payment  accordingly :  Farther,  finds  that  the 
arrestments  used  in  the  raiser's  bands  against'  the  said  Mrs 
Donaldson  or  Connal,  produced  in  process,  must  be  loosed  be- 
fore extract" 

The  pursuer  reclaimed,  and  pleaded — I.  That  in  es- 
tinaating  the  jus  relkicB,  the  Lord  Ordinary  had  not 
taken  into  account  the  debts  due  by  the  truster's 
<ions,  John  and  Alexander,  to  the  trust-estate,  dis- 
charged by  the  trust-deed,  and  which  had  not  been 
shown  to  be  desperate. — 11.  That  even  if  these  debts 
were  considered  irrecoverable,  still,  as  John  liad  a 
claim  against  his  father's  estate  for  a  legacy  to  the 
amount  of  £52,  15.  5.,  against  which  the  trustees  were 
entitled  to  plead  compensation,  the  jus  relicta  ought 
to  be  increased  to  the  extent  of  one-naif  of  that  sum, 
as  the  trustees  were  relieved  from  paying  it. — IIL 
That  the  pursuer  ought  to  have  been  found  entitled 
to  expenses.     At  advising  on  1 1th  June  1833, 


lAfrd  Btdfcrwf. — The  short  answer  to  the  ponoer's  additional 
claims  is,  that  the  trustees  are  bound  to  account  oolv  for  what 
they  have  recovered,  or  ought  to  have  recovered.  Now,  they 
could  not  have  recovered  any  part  of  the  debt  due  by  John  Con- 
nal, which  has  been  shown  to  be  desperate. 

As  to  expenses. 

Lord  President  said,  the  widow  is  entitled  to  say,  this  trust 
was  null  as  to  roe,  and  I  have  nothing  to  do  with  the  expense  of 
managing  it  I  would  allow  the  trustees  to  deduct  the  mere  ex- 
pense of  raising  the  miiltiplepoinding,  but  nothing  more. 

Lord  Gillies, — It  was  the  duty  of  the  trustees,  as  honest  men, 
to  have  had  regard  to  the  interests  of  the  widow.  They  are  en- 
titled to  the  expense  of  realising  the  fund,  but  not  to  the  ex- 
Eense  of  subsequent  proceedings  and  litigation.  There  has 
een  a  most  wanton  expense  incurred.  It  was  the  dutv  of  the 
trustees  to  have  satit^fied  themselves  of  the  rights  of  this  poor 
woman,  and  to  have  settled  them. 

Lord  Crai^ie. — This  poor  woman  has  been  most  cruelly  and 
unjustly  dealt  with.  The  trustees  should  at  once  have  said, 
there  is  a  certain  sum  due  to  you,  and  we  are  willing  to  pay  it. 

Lord  President. — I  think  the  widow  is  entitled  to  expenses 
against  Andrew  ConnaL  . 

The  Court 

*'  Find  the  trustees  entitled  to  the  expenses  of  realising  the  trust- 
fund,  and  to  the  expenses  of  raising  the  process  of  multiplepoind- 
ing;  of  consent,  modify  the  same  to  ^40, 17.  5. :  Find  the  pur- 
suer entitled  to  one  third  of  the  realised  funds,  including,  as  a 
part  thereof,  the  debt  due  by  Alexander  Connal,  after  deducting 
the  expenses  foresaid,  and  the  preferable  debts  as  reported  by 
the  accountant,  beiujp^  £\2  for  mournings  to  the  pursuer,  and 
^10  to  John  Gray  tor  alimenting  her  for  three  years  prior  to 
her  husband's  death  :  Find  that  the  sums  due  to  the  pursuer,  in 
terms  of  said  findings,  after  deducting  the  foresaid  expenses, 
amount  to  j£157,  14.  1.,  and  decern  therefor,  and  allow  the  de- 
cree to  be  extracted  ad  interim  :  Fartber,  find  Andrew  Connal 
liable  in  the  pursuer's  expenses ;  appoint  an  account  thereof  to 
be  put  in,  and  remit  to  the  auditor  to  tax  the  same,  and  to  report : 
Quoad  ultra,  adhere  to  the  Lord  Ordinary*s  interlocutor." 

First  Division. — Lord  Ordinary,  Fullerton. — For  Mrs  Con- 
nal, Wood  and  Mylne;  George  Kitchie,  W.S.,  Agent. — For 
the  Trustees,  Monteath ;  W.  A.  G.  and  K.  Ellis,  W.S.,  Agents. 
— For  Andrew  Connal,  William  Robertson;  Anthony  Trail, 
W.S.,  Agent — D.  Clerk.— [G.  D,] 


ISth  June  1833. 
No.  373. — Jambs  M'Hardy  and  Others  (Tros- 

TKE9    AND    ExBCUTORS    OF  RoBERT  DoNALDSOn), 

Pursuers^  v.  William  Adam  ( Fa rquh arson's 
Trustee),  Defender. 

Bankrupt— Statute  1696 — Search,  Execution  of— ^  reduction 
hat'ing  been  hrovght  of  a  trust-deed  executed  by  a  party,  of  his 
whole  estatexf  for  behoof  of  his  creditors,  on  the  ground  thai  the 
truster  was  rendered  notour  bankrupt  urithin  sixty  days  of  the 
date  of  the  lru*t,  as  was  proved  by  an  execution  of  search^^-that 
the  bankrupt  had  absconded  or  concealed  himself  g  and  it  hasfing 
been  opposed  <o  this  action^  that  the  execution  rf  search  had  been 
reduced  in  an  action  to  which  the  present  pursuer  was  no  party 
^-Held,  that  this  latter  action  was  no  ground  to  bar  the  reduC" 
tion  of  the  trust'^eedy  and  the  same  reducetl  accordingly. 

On  15th  January  1827,  Mr  Farqoharson  executed 
a  trust-deedy  conveying  his  whole  estate  of  Fioiean 
and  others,  to  Messrs  Russell,  Mansfield,  and  certain 
other  persons  in  succession,  for  the  purpose  of  paying 
his  debts^  Infeftmeni  followed,  ana  was  recoraed  on 
.5th  February  sanne  year.  On  9th  September  1831, 
sequestration  was  awarded  of  all  Mr  Farquharson's 
estates,  under  which  the  defender  was  appointed  trus- 
tee. 

The  pursuers*  author,  Mr  Donaldson,  who  was  a 
creditor  of  Mr  Farqnharson,  raised  an  action,  in  which 
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decree  was  nUiniately  pronounced  against  htm.  Upon 
ihcdependenceof  this  action  arrestments  \rere  executed 
on  26th  and  28th  February  1828,  in  the  hands  of  rari- 
ous  tenants  on  the  estate  of  Finzcan.  Prior  to  the  exe- 
cution of  the  trust-deed,  Mr  Farquharson  was  indebted 
by  bill  to  Mr  Burnett,  which  having  been  protested, 
horning  was  raised  upon  it,  and  executed  against  the 
former  on  12th  March  1827, — denunciation  followed  on 
20th ;  and  a  caption  having  been  intrusted  to  a  mes- 
senger for  execution,  he,  on  24th  of  the  same  month, 
returned  an  execution  of  search,  bearing  that  the 
debtor  had  absconded,  or  at  least  concealed  himself  so 
a^  to  evade  the  diligence.  The  present  action  was 
thereafter  brought,  for  reduction  of  the  trust-deed, 
and  a  summons  of  furthcoming  was  likewise  raised 
against  the  arrestees.  The  reduction  was  founded  both 
upon  the  Statute  1621,  and  the  Statute  1696,  but  was 
rested  chiefly  on  the  latter, — the  deed  having  been 
granted  withinsixty  days  of  notour  bankruptcy,  which 
was  proved  by  the  execution  of  search  on  24th  March 
1827.  In  defence,  it  was  stated,  that  the  execution  of 
search  had  been  set  aside  by  decree,  21st  January 
1831,  in  a  process  of  reduction  at  the  instance  of  Mr 
Farquharson  against  the  creditor  in  the  diligence,  and 
therefore  could  not  now  be  founded  on  to  any  effect. 
The  defender  did  not,  however,  offer  any  specific 
averment  as  to  the  execution  of  search  being  irregular, 
or  offer  to  prove  that  the  debtor  was  not  actually 
bankrupt,  but  rested  solely  on  the  decree  of  reduc- 
tion. The  pursuers,  in  reply,  pleaded — I.  That  they 
could  not  be  barred  from  founding  on  the  bankruptcy 
by  any  reduction  of  the  execution  of  search, — ^they 
not  having  been  parties  to  that  action. — H.  An  act 
of  bankruptcy  is  one  in  which  every  creditor  has  a 
vested  interest,  and  cannot  be  purged  quoad  any  who 
are  not  called  in  the  action. — III.  It  was  alleged  that 
the  decree  of  reduction  had  been  collusively  obtained. 
The  Lord  Ordinary  on  5th  March  1833,  pronounced 
the  following  interlocutor  and  note : — 

<'  Having  heard  counsel  for  the  parties  in  the  conjoined  ac- 
tioiii, — in  the  reduction,  Finds,  reduces,  decenis,  and  declares  in 
terms  of  the  libel ;  and  before  farther  answer,  appoints  parties 
to  he  beard  in  the  action  of  furthcoming.-^AVr. — The  execu- 
tion of  search  by  the  messenger  is  only  prima  facie  evidence  of 
bankruptcy,  and  therefore  it  would  have  been  competent  for  the 
defender  hi  this  action  to  have  shown,  either  that  the  execution 
was  irregular,  or  that,  in  the  circumstances  of  the  case,  Mr  Far- 
quharson bad  not  been  rendered  legally  bankrupt.  But,  instead 
of  doing  so,  be  relies  exclusively  upon  a  decree  of  reduction  of 
the  execution,  in  an  action  at  the  instance  of  Mr  Farquharson 
against  the  representatives  of  Mr  Burnett,  who  raised  the  dili- 
gence upon  which  the  search  proceeded,  but  that  decree  is  said 
to  have  been  collusive,  and,  at  all  events,  it  was  an  actioo  in 
which  the  present  pursuers  were  not  called  as  parties.  After  a 
person  has  been  legally  rendered  bankrupt  by  proceedings  at  the 
instance  of  one  creditor,  the  bankruptcy  forms  a  juj  qu€esitum  to 
all  his  creditors,  which  cannot  be  removed,  either  by  a  transac- 
tion between  the  Imnkrupt  and  the  creditor  who  uses  the  dili- 
gence, or  by  the  judgment  of  a  Court  in  which  they  alone  are 
parties.** 

The  defender  reclaimed ;  and  at  advising, 

Ldrd  Balgray  thought  the  interlocutor  right.  Evenr  creditor 
IS  entitled  to  see  that  his  debtor  shall  not  withdraw  his  estate 
from  diligence.  When  he  does  convey  his  whole  estate,  as  was 
done  here,  and  is  bankrupt  at  the  time,  any  one  creditor  is  en- 
titled to  come  forward  and  reduce  that  deed,  and  to  say  to  the 
debtor,  you  arc  not  entitled  to  take  the  management  of  the  es- 


tate out  of  ^ur  creditors*  hands.  That  there  was  evidence  of 
bankruptcy  is  quite  clear :  That  is  to  say,  the  execution  of  search 
is  prima  facU  evidence  of  bankruptcy.  No  doubt,  the  debtor 
may  redargue  it,  and  show  it  was  wrong,  but  that  is  not  done 
here.  It  is  merely  said,  here  is  the  decree  reducing  it,— but  that 
will  not  do.  The  pursuer  was  no  party  to  that  decree,  and  can- 
not be  affected  by  it.  The  defender  may  show  yet,  if  he  can, 
that  the  execution  of  search  was  erroneous,  and  that  he  was  not 
truly  bankrupt 

The  other  Judges  concurred,  and  the  Court  ad- 
hered. 

First  Division.»-Lord  Ordinary,  Corehousc. — Act.  Ruther- 
furd,  Moir;  A.   G.   Sutherland,  W.S.,  Agent— ^ft.  H.    J. 

Robertson;  W.  Duthie,  W.S.,  Agent.  —  Mr  Bell,  Clerk 

|J.  W.  JD.] 

18/A  June  1833. 

No.  374. —  Bathia    Hamilton,    Margaret  and 
Charles  Donaldson,  Pursuers^  %>.  William  Mac- 

FARLANS'S  TRUSTEES,    AND    ThOMAS    &     WiLLIAM 

Kennedy,  Dreaders. 

Liability — Trust— Discharge— ZVusfe^t  Aapin^  paid  to  a  pnrly, 
as  curator  bonis  and  ^fitcior  for  minon,  cerlain  gwn» ;  and  it 
having  turned  out  that  no  act  of  curatory  or  factory  had  ever 
been  extracted,  or  caution  found-^ Held,  that  a  discharge  by  such 
party  did  not  relieve  the  trustees,  but  they  were  bound  to  pay  the 
aviount  to  the  minors. 

The  late  Charles  Donaldson,  by  deed  of  settlement 
dated  22d  July  1806,  conveyed  his  whole  estates,  real 
and  personal,  to  the  late  William  Macfarlane,  W,S^ 
the  defenders,  Messrs  Kennedy,  and  certain  other 
persons,  as  trustees,  for  the  purposes  therein  mention- 
ed. Besides  various  provisions  which  are  not  con- 
nected with  the  present  case,  the  deed  provided,  that 
upon  the  testator^s  youngest  child  (John),  then  in 
life,  attaining  majority,  a  state  and  account  of  the  free 
trust  funds  siiould  be  made  up,  and  tlie  same  divided 
equally  among  the  testator's  children  who  should  then 
be  alive ;  declaring,  that  if  any  of  his  children  should 
die  before  that  period,  leaving  issue,  the  share  that 
would  have  belonged  to  their  parents  should  be  pay- 
able to  such  issue* 

The  trustees^  with  one  exception,  accepted,  but  at 
April  1826,  they  had  been  reduced,  by  death,  to  Mr 
Macfarlane  and  the  Messrs  Kennedy — the  former  of 
whom  was  the  acting  trustee.  The  succession  had  been 
realised ;  and  upon  John  Donaldson  attaining  majority 
on  1 6th  April  1826,  a  scheme  was  made  out,  and  the 
succession  divided,  and  paid  according  to  the  testator's 
instructions.  Some  of  the  testator's  children  had  died 
before  this  period,  leaving  issue ;  and  the  pursuers — 
also  children  of  the  testator — were  minors.  An  appli- 
cation had  been  presented  to  thei  Court  for  the  ap- 
pointment of  Mr  H.M.  Low  as  curator  bonis  and  fac- 
tor loco  tutoris  to  these  minors,  and  Mr  Macfarlane, 
believing  that  all  the  proper  steps  had  been  followed, 
and  that  Mr  Low  was  duly  appointed  curator  and 
factor,  piud,  or  transferred  to  him  the  share  of  their 
father's  succession  falling  to  the  pursuers.  A  regular 
discharge,  after  having  been  revised  in  the  office  of 
Messrs  Low  and  Rutherford,  was  thereupon  executed 
by  all  the  legatees,  and  by  Mr  Low  as  curator  and 
factor  for  the  minors.  It  appeared  that  Mr  Low  up- 
lifted the  whole  of  these  shares,  and  having  become 
embarrassed^  absconded  without  accounting  to  the 
pursuers.    It  also  appeared  that  no  caution  nad  ever 
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been  foond  by  hint,  or  any  factdry  or  ctlrat6ry  ex- 
tractecL  Mr  Macfarlane  Imv^ing  died;  the  present  ae« 
tion  was  brought  against  his  trustee!*,  and  tne  Messrs 
Kennedy,  the  sarvivtng  trustees  of  Mr  Donaldson, — 
concluding  for  the  sums  that  had  been  paid  to  Mr  Lovr, 
on  the  gronnd  that  they  were  bound  to  have  known 
and  ascertained  that  tnat  gentleman  was  duly  and 
fully  authorised  to  receive  and  discharge  the  amount 
due  to  the  pursuers,  and  in  consequence  of  Mr  Lowe's 
not  having  nad  such  authority,  he  could  grant  no  ef- 
fectual discharge.  The  defenders,  Messrs  Kennedy, 
denied  that  they  ever  had  any  intromission,  andfonnd- 
ed  on  a  clause  in  the  trust-deed,  declaring  that  they 
should  not  be  liable,  except  for  there  own  intromis- 
siouH,  The  other  defenders  pleaded — I.  The  discharge. 
—II.  That  they  were  justified  in  bt^lteving  that  Mr 
Low  had  full  authority  to  receive  and  discharge  the 
legacies — as  he  was  represented  by  all  the  other  le- 
gatees as  having  such  authority. 

The  Lord  Ordinary  on  24th  May  1833|  pronoun- 
ced this  interlocutor : 

"  Having  considered  the  closed  record,  and  heard  counsel  for 
tbe  parties,  repels  the  defences  ;  Finds  the  defenders  arc  bound 
to  account  to  the  pursuers  as  libelled  for:  Appoints  the  pursuers. 
#itbin  eight  days,  to  give  in  a  state  of  their  share  of  tlic  trust- 
funds  libelled ;  and  it  being  stated  that  the  pursuers  arc  without 
funds  for  their  support,  and  have  received  no  payment  from  the 
defenders  since  Mr  Macfar1ane*s  death,  decerns  in  the  meantime 
against  the  defenders  for  payment  to  the  pursuers  of  the  sum  of 
£900  towards  their  maintenance  and  education  ;  and  g^rants  war- 
rant to  extract  tbe  same  as  an  interim  decree :  Finds  the  pursuers 
entitled  to  expenses ;  and  remits  the  account  thereof,  when  lodged, 
to  the  auditor,"  &c. 

The  defenders  reclaimed,  but  the  Court  unanimons- 

ly  adhered. 

First  Division. — Lord  Ordinary,  Fullerton. — j4cI.  Keay,  J. 
Murray. — jftt.  More. — James  Lawson,  W.S.,  and  Gr.ihMm  and 
Anderson,  W.S.,  Agents. — Sir  R.  Dundas,  Clerk. — [XJf^.D.] 

JSihJune  ibSS. 

No.  375. — Maclean  and  Stewart,  v.  Warhe, 
Brothers,  and  Mandatory,  Competing. 

Diligence — Competition — Bill  of  Exchange — Arrestment — j4 
terbfil  acceptance  of  a  bill  held  inadmUtible,  in  competition  with 
a  tubsequeni  arrettmeni  in  the  hands  of  the  alleged  acceptor,  and 
not  equivalent  to  an  intimate  i  auignation  of  the  proceed*  to  the 
payee. 

In  1830,  in  consequence  of  an  order  given  through 
the  medium  of  Maclean  and  Stewart,  merchants  in 
Glasgow,  to  John  Bell  and  Company  of  Oporto,  a 
quantity  of  wine  was  shipped  from  the  latter  place  to 
Alexander  Collens  of  Greenock.  A  bill  for  the  amount 
was  drawn  by  John  Bell  and  Company  on  Mr  Cul- 
lens.     This  bill  was  acquired  by  Warre,  brothers,  of 
London.    When  the  bill  was  presented  to  Mr  CuUens, 
be  declined  to  accept  it ;  but  prior  to  its  becoming 
dae,  it  was  arerred,  and  ofii^red  to  be  proved,  by 
Warre,  brothers,  that  he  hfid  verbaUy  promised  he 
would   accept  it.      In   the   meantime,   Maclean   and 
Stewart  brought  an  action  against  John  Bell  and  Com- 
pany, upon  the  dependence  of  which  they  used  arrest- 
ments in  the  bands  of  Cullens,  upon  the  price  of  the 
wine.    Decree  was  afterwards  pronounced  in  that  ac- 
tion in  the  pursuers*  favour.     When  the  bill  fell  due, 
it  was  presented  to  Cullens  for  payment,  which  he  re- 
fused to  make,  on  the  ground  of  his  hftving  been  in- 


terpelled  by  the  ari'estiticnts  at  the  instance  of  Mac- 
lean and  Stewart.     Fie  thereafter  raised  the  pri»setit 
process   of  multiplepoinding,   in   which  claims  wero 
lodged  for  Maclean  and  Stewart,  and  for  Warre,  brn- 
thers.     The  former  founded  upon  their  arrestments  as 
entitling  them  to  be  preferred.   The  latter  contende<l — 
1.  That  the  presentment  and  verbal  acceptance  of  Cul- 
lens was  equivalent  to  an  intimated  assij^nation  to  them, 
which  being  prior  in  date  to  the  arrestment,  must  be 
preferred  ;  and  II.  They  made  the  following  averment* 
in  their  condoscendence  : — That,  on  or  about  the  Sd 
September  1830,  Messrs  James  Houghton  <&  Co.,  Opor- 
to, sold  and  shipped  to  Mr  A.  Cullens,  Greenock,  at 
the  request  and  through  the  medium  of  .lohn  Bell  and 
Company,  Oporto,  six  hogsheads  uf  whfo  to  the  value 
of  £^)0,  in  consequerice  of  an   order  which   had  been 
given  by  Mr  Cullens  to  Maclean  and  Stewart  of  G Ids- 
gow,  also  claimants  in  this  process,  and  by  them  hand- 
ed, along  with  other  orders,  to  John  Bell  and  Company 
of  Oporto.    At  the  time  of  receiving  the  order,  John 
Bell  and  Company  were  insolvent,  and  had  no  stock 
of  their  own.     The  order  was  accordingly  executed 
by  Messrs  Roughton  and  Company,  out  of  th4*ir  own 
stock,  at  the  request  of  Bell  and  Company ;  and  it  wns 
expressly  stipulated  on  the  occasion,  that  there  should 
be  no  sale  by  Roughton  and  Company   to   \M\  and 
Company,  and  that  Bell  and  Company  should  be  sim- 
ply entitled  to  their  commission  as  agents.     In  the 
whole  of  the  said  transaction  the  said  John   BeM  and 
Company  acted  as  agents  for  behoof  of  Uoughton  and 
Company  as  principals.     They  advised  Messrs  Mac- 
lean and  Stewart  through  whom  the  order  had  been 
received,  by  letters  of  these  dates,  (27th   Septem- 
ber, and  2d  October  1830,)  that  the  said  amount  of 
£90  had  been  drawn  for  in  favour  of  Roughton  and 
Company.     For  the  price  of  the  wine  so  sold  the  bill 
produced  in  process,  dated  3d   September   1830,  was 
drawn  by  John  Bell  and  Company,  agreeably  to  a 
practice  not  unusual  among  agents,  upon  Mr  Cullens, 
at  nine  months  after  date,  payable  to  the  order  of  the 
sellers,  Roughton  and  Company,  out  of  whoso  stock 
the  order  had  been  executed. 

The  Lord  Ordinary  on  9th  March  1833,  pronoun- 
ced this  interlocutor: 

**  Uftving  considered  tbe  record,  and  beard  partien*  procurators, 
Finds  that  the  averment  of  Messrs  Warre  of  a  verbal  acceptance 
by  Callens  of  the  bill  in  favour  of  Roughton  and  Company,  is 
inadmissible  in  competition  with  tbe  arrestment  used  by  Messrs 
Maclean  and  Stewart,  and  to  that  extent  repels  the  plea  of  Messrs 
Warre  quoad  ultra ;  Allows  tbem  a  proof  of  their  averments  in 
the  first  and  second  artieles  of  their  re*revified  oondcscendence^ 
and  a  conjunct  probation  thereanent  to  the  claimants,  Messrs 
Maclean  and  Stewart ;  Grants  diligence  against  witnesses  and 
havers,  and  commi««sion  to 

the  British  Consul  at  Oporto ;  whom  failing,  to  William  Greig, 
wine- merchant  in  Oporto ;  whom  failing,  to  Edward  Sandeman, 
wine-merchant  in  Oporto ;  whom  falling,  to  Forraster, 

wine-merchant  in  Oporto,  to  take  the  dcponitionsof  the  witness- 
es and  havers;  further  allows  (he  partners  of  the  firm  of  John 
Ball*  and  Compnny  to  be  examined  as  witnesses  under  (he  huid 
commission,"  &c. 

Maclean  and  Stewart  reclaimed,  but  the  Court  ad- 
hered. 

First  Division. — Lord  Ordinary,  Fullerton. — ytct.  Keny  «nd 
J.  Murray.—^//.  Rutherfurd  and  Montelth. — Jjimes  Lawson, 
W.S.,  andJ.  B.  Gracie,  W.S.,  Agents.— Mr  Bell,  Clerk — 
[J,ir,D,] 
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18M  June  1833. 

No.  376.— Georob  Douglas,  Pursuer,  v.  John 

Jones,  Defender, 

Lease — Letting  of  Premises — Pendente  Lite — Certain  opero' 
tiont  necessary  for  the  letting  of  premises,  regarding  a  lease  of 
which  a  litigation  depended,  having  been  ordered  to  be  done  ai 
the  sight  of  both  parties ;  and  having  been  done  taithout  the  con<- 
sent  of  one-^HeH — upvn  objections  6y  him  to  the  accounts  of  re- 
pairs, ^c.  rested  on  the  above  ground,  and  also  on  thef^round  that 
the  repairs,  ^c.  were  of  a  nature  not  intended  by  the  Court,  and 
not  beneficial  to  the  lessee — that  his  objections  should  be  repelled, 
as  he  had  never  protested  against  the  operations,  and  as  he  wotild, 
at  the  end  of  the  lease,  be  relieved  of  all  expense  which  should  not 
then  be  found  to  his  advantage. 

In  this  case,  formerly  reported  (Scottish  Jurist, 
Vol.  III.  p.  564,  Vol.  IV.  p.  333), 

<*  The  Lord  Ordinary  (7th  Jnly  1829,)  makes  aTizandam  to 
himself  with  the  report  by  the  Sheriff-clerk,  without  prejudice 
to  the  pursuer,  betwixt  and  Thursday  next,  giving  in  a  note,  stat- 
ing whether  he  has  any  objection  to  the  premises  beinff  let  for  a 
longer  period  than  one  year,  and  whether  he  objects  to  the  SherifF- 
derk  bieinff  authorised  to  make  such  repairs  as  may  be  considered 
necessary  for  the  letting  of  the  premises,  such  repairs  not  exceed- 
ing Je  10  or  ^20.** 

*<  18iA  December  1829. — The  Lords  having  considered  this 
note,  and  other  proceedings,  and  beard  couniiel  thereon,  adhere 
to  the  interlocutor  of  the  Lord  Ordinary,  with  this  explanation, 
that  the  Sheriff-clerk  shall  have  liberty  and  power  to  exercise 
his  own  sound  discretion  as  to  the  period  for  which  the  premises 
in  question  may  be  most  advantageously  let  for  the  benefit  of  all 
parties,  and  that  whatever  alterations  on  the  premises  may  be  ne- 
cessary, shall  be  made  under  his  authority,  at  the  sight  of  both 
parties." 

'*  ^Rth  January  1892. — The  Lord  Ordinary  having  considered 
the  remit  from  the  Court  finds  the  present  application  compe- 
tent, in  respect  that  the  process  in  which  it  is  made  is  unextract- 
ed,  and  therefore  still  in  (Jourt ;  finds  the  objection,  that  there 
is  no  conclusion  in  the  summons  against  the  defender  but  for  the 
rent  of  the  premises  in  question,  and  expenses  of  process,  not 
sufficient  to  cut  off  the  claim  for  the  expenses  incurred  in  letting 
the  subjects  during  the  discussion  of  the  question  between  the 
parties,  in  respect  that  there  is  no  occasion  for  any  decree  against 
the  defender  for  the  amount,  but  merely  a  finding  that  the  rents 
recovered  from  those  to  whom  the  premises  had  been  let  shall 
not  be  imputed  against  the  rents  concluded  and  decerned  for,  till 
after  deduction  of  the  expenses  so  incurred :  Finds  that  the  pro- 
position that  the  premises  should  be  let  was  a  judicious  one,  and 
was  made  by  the  defender,  and  it  was  in  consequence  of  a  report 
from  the  Sheriff-clerk -depute,  to  whom  the  letting  of  the  pre- 
mises bad  been  intrusted,  that  they  could  not  be  let,  unless 
power  was  given  to  make  alterations  on  the  premises,  which  was 
accordingly  g^ven,  in  order  to  ensure  their  letting;  and  finds,  al- 
though the  defender  opposed  this,  he  must  be  liable  for  all  such 
judicious  alterations  as  were  necessary  to  secure  said  object,  as 
he  has  so  materially  benefitted  thereby ;  and  therefore  appoints 
the  cause  to  be  called,  that  the  defender  may  state  any  objections 
he  may  have  to  the  items  of  said  account.** 

"25/A  February  1 832.— The  Lords  having  considered  this 
note,  and  the  proceedings,  and  heard  counsel,  adhere  to  the  in- 
terlocutor, and  refuse  the  desire  of  the  note,  it  beioK  understood 
that  parties  shall  still  be  beard  as  to  the  due  or  undue  application 
of  the  interlocutor  of  18th  December  1829,  in  the  proceedings 
that  have  taken  place  under  it,  reserving  to  the  Lord  Ordinary 
all  questions  as  to  expenses.** 

The  repairs,  alterations,  &c  were  thereafter  exe« 
cnted,  and  the  accounts  lodged.  To  these  the  de- 
fender gave  in  a  note  of  objections — objecting  to  the 
whole,  masmnch  as  the  business  and  repairs  charged 
for  were  not  at  his  sight,  in  terms  of  the  interlocutors, 
7th  July,  21st  Novemher,  and  especially,  18th  Decem- 
ber 1829'->iBasmncli  as  they  were  not  alterations  ne« 


cessary  for  ihe  objeet  in  Tiew,  or  such  as  were  intend- 
ed, in  point  of  expense,  when  these  interiocntors  #ere 
pronounced ;  and  inasmuch  as  the  repairs  were  more 
directed  to  the  advantage  of  the  proprietor  than  to  that 
of  the  tenant;  and  also  objecting  specially  to  a  va- 
riety of  items. 

^  The  Lord  Ordinary  (26th  Februarv  1833,)  having  resumtd 
consideration  of  the  debate,  and  advised  the  process,  finds  that 
there  is  no  objection  to  the  claim  for  the  expense  of  the  alter. 
ations  on  the  premises,  in  respect  of  the  correspondence  between 
the  agent  of  the  objector  and  the  Sheriff-clerk  :  Finds,  that  as  the 
Sheriff-clerk  was  not  guarantee  for  the  rents,  and  that  in  tiie 
subjects  there  were  only  four  tenants,  including  the  pursuer,  that 
a  charge  of  two-and-a-half  per  cent,  for  levying  the  rents  is  sof- 
ficient,  in  addition  to  the  account  of  business,  amounting  to 
jC19,  8,  6.  which  is  not  olijjected  to:  Finds  that  the  warehouse 
was  let  to  Messrs  Kirkwood  and  Company  for  five  years,  at  a 
rent  of  £  150,  on  the  condition  of  certain  aJterations  being  made 
on  the  premises,  conform  to  a  plan  exhibited,  the  said  Kirkwood 
and  Company  undertaking  to  pay  seven-and-u-balf  per  cent,  on 
the  amount  of  the  outlay :  Finds  that  there  is  no  allegation  that 
the  warehouse  could  be  let  without  such  alterations  being  made 
upon  it  as  have  been  made ;  and  as  the  tenant  bound  himself  to 
pay  seven-and-a  half  per  cent  on  the  amount,  it  cannot  he  pre- 
sumed that  any  expense  has  been  rashly  incurred,  unsuitable  to 
the  due  occupation  of  the  premises,  or  unnecessary,  fur  the  pur- 
poses of  a  tenant :  Finds  it  stated  by  the  pursuer,  that  when 
the  premises  were  taken  by  the  defender,  they  were  fitted  up  by 
him  in  a  peculiar  manner  for  the  special  purpose  of  bis  tnde, 
and  that  they  would  require  much  a]t«^ration  to  adapt  them  to 
any  other  trade :  Finds,  that,  in  the  original  missive  between  the 
parties,  which  was  for  seven  years,  there  was  no  obligation  on 
the  defender  to  do  more  than  to  give  them  over,  as  they  then 
stood,  in  a  tenantable  condition,  so  that  he  was  not  bound  to 
make  any  change  in  the  fitting  up  of  the  shop  to  adapt  it  to  any 
other  or  usual  mode  of  occupation:  Finds,  in  these  cinrum- 
stances,  that  the  pursuer  is  entitled,  in  the  mean  time,  to  tske 
credit  out  of  the  rents  received  for  the  sums  expended  in  these 
alterations  on  the  warehouse,  and  at  the  dates  when  paid  out,  in 
respect  that  these  alterations  have  been  rendered  necessary  by 
breach  of  contract  on  the  part  of  the  defender  with  the  pur»Der, 
but  with  this  declaration,  that,  at  the  expiry  of  the  defender's 
lease,  the  pursuer  must  account  to  the  defender  for  the  value,  as 
they  shall  then  amount  to,  of  such  of  the  said  alterations  as  .«baH 
be  feckoned  perritanent  improvements,  and  such  as  he  must  hsve 
made,  if  he  had  then  received  the  premises  immediately  fiom 
the  occupation  of  the  defender :  Finds,  that  tbe  third  and  fourth 
claims  of  expense  are  not  objected  to  as  unreasonable;  snd  that 
the  three  first  objections,  so  far  as  regards  them,  are  not  well 
founded :    Finds,  as  to  the  dwelling-house  on  tbe  second  dit, 
that  as  a  slump  rent  is  stipulated  for  the  subject  in  its  present 
state,  without  any  percentage,  it  cannot  be  so  distinctly  pre- 
sumed that  the  expenditure  is  not  unsuitable,  but,  as  explsined 
at  the  bar,  the  expense  for  painting  seemed  to  be  necessary ; 
and  with  respect  to  this  and  tbe  other  articles  of  expenditure, 
that  justice  will  be  done  to  the  parties,  by  allowing  the  pursuer 
to  take  credit  for  them  in  the  mean  time,  and  pay  their  value  at 
the  end  of  the  lease  to  the  defender,  so  far  as  they  are  per- 
manent improvements  on  the  property :  Finds,  as  to  the  house 
in  the  top  flat,  for  which  there  is  a  charge  of  jCI57,  10.  5.  for 
papering  and  painting,  that  it  was  stated  at  the  bar  that  this 
bouse  was  prepared  for  another  tenant,  who  occupied  it  for 
a  year,  and  then  tbe  pursuer  entered  to  the  premises,  as  no  other 
tenant  could  be  got :  Finds,  that  the  accounts  in  process  show 
that  a  Mrs  Ogilvie  occupied  the  house  from  Whitsunday  1^29 
to  Whitsunday  1880,  but  it  does  not  appear  when  the  painting, 
&c.  was  executed,  except  that  the  measurement  is  dated  IBih 
August  1890,  and  the  first  instalment  of  £SO  for  painting  is  not 
paid  till  23d  November  1890f  and  the  account  for  papering  is 
paid  2Sd  November  1830,  so  that  the  repair  seems  to  have  been 
made  during  tbe  occupation  of  the  pursuer  himself:  Appoints 
him,  by  way  of  answer  to  the  sixth  objection,  to  state  bow  tbe 
fact  stands,  and  whether  these  expenses  were  incurred  in  tbe 
time  of  Mrs  Ogilvie's  occupstioni  and  for  her  accommodatiou : 
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And  further,  appoints  the  oiafie  to  be  called,  that  the  parties 
may  say  whether  they  wish  a  remit  to  an  architect,  or  other  per- 
son of  skill,  to  inspect  the  premises,  and  to  report  on  the  altera- 
tions which  have  been  made  on  them,  so  as  that  no  dispute  may 
occur  as  to  the  items,  when  their  value  as  permanent  improve- 
ments come  to  be  valued  at  the  end  of  the  lease ;  or  whether 
tbey  consider  the  accounts  in  process  sufficient  to  indicate  the 
alterations,  so  as  to  render  such  inspection  unnecessary.** 

The  defender  reclaimed.     At  advising. 

The  Lord  Justice 'Clerk  observed,  that  no  proper  protest  had 
ever  been  taken  against  these  operations.  Nor  was  it  now  under- 
taken seriously  to  show  that  they  were  injurious.  The  burden 
wcnld  not  ultimately  fall,  under  the  Interlocutor,  on  the  defen- 
der, if  be  could  st  the  end  of  his  lease,  show  that  the  operations 
were  not  for  his  good.  The  interlocutor  was  so  qualified. 
Everything  was  properiy  guarded.  There  was  no  attempt  to 
f^dle  the  defender  permanently  with  the  expense  of  these 
improvements. 

Lorti  CringUiie  observed,  that  the  defender  had  a  right  to  ob- 
ject during  the  progress  of  the  alterations,  &&,  and  had  not 
dune  so.  According  to  the  Lord  Ordinary's  interlocutor,  all 
future  objections  were  reserved.  The  Court  would  not  presume 
what  would  follow  at  the  end  of  the  lease. 

The  Ckiurt  refused  the  note,  and  remitted  as  to  ex- 
penses. 

Second  Division. — Lord  Ordinary,  Medwyn. — jlct.  D.  Mac- 
Neill — AU,  A.  M'Neill.— D.  Brown,  W.S.,  and  J.  Campbell, 
W.S.,  Agents.— -Mr  Thomson,  Clerk.— [r.Cl 

19/ A  June  1833. 

No.  377. — Robert  Christie,  Advocator^  v.  James 
Henderson  &  William  Murdoch,  Renpondenis. 

Bill  of  Exchange — Prescriprion,  Sexennial — Resting. Owing — 
Proof— -Oath— >Fovr  parties  hanng  subscribed  a  bitl  t  and  ac- 
tion  hawing  been  brouf^hl  against  two  of  them,  thirteen  yean  after 
the  biii  was  due,  and  after  one  of  the  acceptors  hwt  died ;  and 
on  a  reference  to  oath,  the  defenders  having  admitted  that  they  had 
subscribed  the  bill,  and  had  not  paid  it,  but  stated  that  it  might 
have  been  paid  by  the  other  co^obiigants — Held,  that  this  was 
stifflcieni  proof  of  resting-owing,  in  terms  of  the  Statvte  1772. 

In  Janaary  1831,  the  advocator  brought  an  action 
hefore  the  Sheriff  of  Perthshire,  against  the  respon- 
denUi,  concluding  for  payment  of  £52,  lOs.,  being  a 
d4*ht  alleged  to  be  contained  in  a  bill  which  was  in  the 
fullow^ing  form : 

<*  Stirling,  \3ih  June  1817. 
«  £5^  lOs.  Sterling. 
**  Conjointly  and  severally,  twelve  months  after  date,  pay  me, 
or  order,  at  the  Town-clerk*8  office,  here,  the  sum  of  £5%  lOs. 
Sterling,  value  received,  of 

**  To  Mesurs  John  Murdoch,  merchant.^ 
Stirling;  James  Henderson,  farmer, 
Nayd»  Ochtertyre ;  William  Murdoch, 
furoier,  Coldoch,  Bhiir-Drummond. 
and  William  Forman,  farmer,  Lad- 
vtsbmore,  Kilmarnock. 

There  were  sereral  markings  on  the  back  of  the 
bill — the  last  of  which  waa  26th  May  1825,  in  the 
hand-writing  of  the  advocator,  but  not  subscribed  by 
any  one.  None  of  these  markings  were  in  the  hand- 
writing of  either  of  llie  respondents. 

In  defence,  the  respondents  pleaded  the  sexennial 
prescription,  established  by  Statute  1772,  and  to  a 
btiitement  made  upon  the  record  by  the  pursuer, 

••  That  by  this  bill,  dated  Idth  June  1817,  he  ordered  thedefen- 
drrs,  and  John  Murdoch,  and  William  Forman,  twelve  months 
nf ter  date,  to  pay  him  the  sum  of  £32,  10s.  ;**  and  **  That  this 
bill  was  accepted  by  all  these  persons.'* 


ROBKRT   ChrISTIB. 

John  M trdoch. 
Jambs  Henderson. 
WiLUAM  Murdoch. 
William  Fohmav.** 


The  answer  made  br  the  defenders  was  simply, 
'<  Denied.**  The  record  being  thus  adjusted,  '*  the 
pursuer  referred  to  the  oaths  of  the  defenders  the 
matters  therein  contained.'* 

The  respondents  were  accordingly  examined.  Hen- 
derson deponed, 

"  That  he  thinks  the  bill  was  blank  when  he  subscribed  it ;  and 
he  does  not  remember  whether  any  other  signatures  were  on 
said  bill  when  the  deponent  subscribed  it.  Interrogated,  What 
was  the  deponent's  object  in  subscribing  said  bill  ?  Depones, 
That  it  was  to  accommodate  Forman,  but  Forman  did  not,  as  the 
deponent  thinks,  say  any  thing  about  raising  money  for  it.  In- 
terrogated, Whether  it  was  the  deponent's  object,  in  putting 
down  his  name  to  said  bill,  to  enable  William  Forman,  one  of 
the  acceptors,  to  get  money  for  it  ?  Depones,  That  it  was  most 
likely,  although  be  cannot  swear  positively.  Interrogated,  and 
the  last  question  being  again  repeated,  depones,  That  he  cannot 
say  more  than  what  he  has  said  on  that  point.  Interrogatedf 
Can  the  deponent  say  positively  whether  it  was  or  was  not  the 
deponent's  object,  in  subscribing  the  said  bill,  that  Forman  was  to 
obtain  money  thereon  ?  Depones,  That  it  was  no  doubt  the  de- 
ponent's intention,  in  subscribing  the  said  bill,  that  Forman  waa 
to  get  money  thereon,  but  how  or  where  he'  was  to  get  it,  the 
deponent  did  not  know." 

Mardoch  deponed  that  he  sabscribed  the  bill,  and 

**  That  he  cannot  tell  whether  Forman,  or  any  of  the  other 
parties  to  the  bill,  paid  any  interest  on  it :  That  he  cannot  tell 
whether  any  of  the  acceptors  of  said  bill  received  any  value  for 
it :  That  the  deponent  never  paid  any  part  of  said  bill.  De« 
pones.  That  he  cannot  say  whether  the  bill  has  been  paid  by  any 
of  the  other  parties,  but  it  might  be  so.  Interrogated,  and  de- 
pones, That  he  cannot  say  that  he  knew  that  the  said  bill  waa 
hanging  over  his  bead  previous  to  the  institution  of  this  action : 
That  he  could  not  tell  before  this  action  was  brought,  whether 
the  bill  libelled  on  consisted  of  an  existing  debt  due  by  Forman, 
for  which  the  deponent  was  cautioner :  That  there  was  no  de- 
mand made  by  Christie  the  pursuer,  for  payment  of  said  bilL** 

On  20th  July  1831,  the  Sheriff-substitute,  upon  ad- 
vising the  depositions,  pronounced  this  interlocutor 
and  note : 

**  Finds  it  sufficiently  proved  that  the  defenders  subscribed 
the  bill  sued  for  ;  but  finds  it  not  proved  that  they,  or  either  of 
them,  received  value  therefor,  or  that  the  pursuer  paid,  or  any  per- 
son received,  value  on  account  of  that  bill ;  and  on  the  faith  ot  the 
defenders'  subscriptions  thereto,  finds  it  not  proved  that  the  con- 
tents of  said  bill,  if  ever  advanced,  were  not  repaid  by  some  of 
the  other  obligants,  other  that  the  defenders  :    Therefore  finds, 
that  the  pursuer  has  failed  to  prove  resting-owing  in  terms  of 
the  Statute ;  assoilzies  the  defenders  from  the  whole  conclusions 
of  the  libel,  reserving  to  consider  the  question  of  expenses.— 
Note, — This  is  a  very  narrow  case,  and  the  defenders*  deposi- 
tions are  not  very  creditable  to  them.     The  deciMions  are  some- 
what conflicting  on  the  point     In  Philip  o.  Milne,  15th  Ja- 
nuary 1800,  there  appears  to  have  been  evidence  (though  certain- 
ly not  on  oath),  that  value  waa  given  by  the  pursuer,  on  the 
faith  of  the  admitted  subscriptions.     In  Blair's  case  (but  which 
is  greatly  doubted  as  a  precedent)  there  was  also  a  clear  admis- 
sion of  an  advance  to  Jeffrey.     In  the  case  of  Laidlaw  v.  Ha- 
milton, 31st  May  1826,  there  was  an  admission  that  Dickson 
received  value  on  the  faith  of  Laidlaw's  subscriprion.  In  Princi- 
pal Baird's  case,  2l8t  June  1827,  there  waa  a  denial  of  value,  at 
feast  in  money,  and  the  Principal  was  assoilzied.     The  most 
analogous  case  is  Wilson  v.  Aitkenhead  and  Strang,  Sd  March 
1800,  but  there  the  Sheriff  held  the  defenders  as  admitting  the 
constitution  of  the  debt  in  their  defences,  and  he  only  allowed 
the  subsistence  of  the  debt  to  be  proved  by  the  defenders'  oaths. 
The  decision,  therefore,  turned  on  a  point  of  form,  and  not  on 
general  principle.    Finding  little  aid,  therefore»  from  precedents, 
the  Sheriff^ubetitute  holds,  in  principle,  that,  by  the  Statute, 
the  bill  is  completely  done  away  with  as  a  document  or  ground 
of  debt.     That  the  debt  in  this  bill  must  be  therefore  proved 
by  the  debtor's  writ  or  oath ;  and  though  the  bill  qoay  be  used  as 
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on  inftnunent  of  eXAminHtion,  yet  the  dopwitions  alone  innst 
found  the  grounds  of  judgment.  Had  the  defenders  admiued, 
thttt  the  funrcuts  were  advanced  on  the  faith  of  their  subscrip- 
tions, although  not  to  theiiiBelves  but  to  Forinan.  this  would 
have  been  sufficient  to  bind  them,  because  then  a  debt  woiild* 
have  been  proved,  independent  of  the  bill.  Their  mere  admis- 
sions of  subscribing  the  bill,  proves  no  debt  independent  of  thfii 
bill,  and  the  addition,  by  one  of  them,  that  the  intention  of  the 
bill  was  the  obtaining  by  Forman  of  an  advance  of  ^50,  does 
not  prove  against  him  that  this  intention  was  carried  into  effect 
by  the  actual  advance.  The  presumption  certainly  is  in  favour 
of  the  advance,  from  the  bill  being  in  the  possession  of  a  third 
party,  with  sundry  markings  of  interest  thereon.  Yet  these  cir- 
cumstances being  estrinsic  of  the  oath,  and  dependent  only  on 
the  bill,  cannot  weigh  against  the  general  principle.  The  ShiTifT- 
substitute  is  not  sure  but  that  if  the  constitution  had  been  made 
out*  th«  defenders  having  sworn  that  tbey  did  not  pay  it,  nor  al- 
leged that  any  other  did  so,  the  subsistence  would  follow  as 
proved.  The  Sheriff-substitute  does  not  at  present  feel  inclined 
to  give  costs.'* 

And  on  34th  Angust  1831,  the  Sheriff*8ubstitut6 
pronounced  this  other  interlocutor  and  note : 

*•  Finds  it  proved  severally  by  the  defenders'  depositions,  that 
neither  of  them  paid  any  sum  on  account  of  any  debt  which  may 
bare  been  contained  in  the  bill  libelled ;  and  finds  it  not  alleged 
that  the  other  obligants  made  any  such  payments.  But,  of  new, 
finds  the  constitution  of  any  debt,  independent  of  the  bill,  not 
proved  by  either  of  the  defenders' oaths ;  therefore,  refui«es  the 
prayer  of  the  pursuer's  petition,  adheres  to  the  judgment  reclaim- 
ed against ;  and  in  respect  of  the  great  mora  on  the  pursuer's  part 
in  making  his  claim,  finds  the  defenders  entitled  to  expenses  (ex- 
cept on  points  on  which  they  have  been  unsuccessful),  modifies 
these  expenses  to  £i\,  14.  9.  Sterling  (under  deduction  of  10s., 
already  paid  to  account),  for  which,  with  the  clerk's  dues  of  ex- 
tract,  decerns  against  the  pursuer. — Notes, — The  Sheriff- sub- 
stitute is  now  satisfied,  that  if  the  constitution  had  been  prov- 
ed, the  subsistence  must  have  followed.  The  same  rule,  as  in  the 
triennial  prescription,  seems  to  apply ;  for  both  the  creating  Sta- 
tutes use  the  same  words,  <  resting-owing.*  If  the  constitution  be 
admitted,  the  debtor  must  allege  payment,  but  the  contrary  can 
only  be  proved  by  his  writ  or  oath.  According  to  the  defenders' 
argument,  where  there  are  several  debtors,  co-obligants  on  a  bill, 
the  creditors  could  never  recover.  The  deposition  of  one  obli- 
gant  eannot,  as  supposed  in  the  answers,  prove  against  the 
others ;  so,  though  each  swore  that  he  did  not  know  if  the  other 
obligants,  or  all  the  world  beside  paid  the  same,  each  must  be 
free,  because  the  creditor  failed  to  prove,  by  the  oath  of  each  se- 
verally, the  absolute  negative,  that  the  bill  is  unpaid.  The  petition- 
er has  shortly,  but  abl^,  argued  the  case  against  Henderson.  It  is 
true  that  he  admits  his  subscription,  and  the  purpose  for  which 
it  was  adhibited,  but  there  the  proof  rests.  The  advance  of  the 
money  constituting  the  debt  is  not  proved.  The  pursuer  argues, 
that  possession  of  the  bill,  with  the  markings  of  interest  thcre- 
oo,  makes  out  the  proof.  But  he  must  see  that  here  he  travels 
out  of  the  deposition,  and  recurs  to  the  bill  annihilated  by  the 
Statute.     See  29th  May  1830,  Wilson  against  Dick.** 

These  Interlocntors  having  been  adhered  to  by  the 
Sheriff,  the  cause  was  advocated  to  this  Court ;  and 
on  4th  Fehruary  1832,  the  Lord  Ordinary  pronounced 
this  interiocutor  and  note : 

**  Having  considered  the  whole  process,  and  in  particular,  the 
depositions  of  the  respondents,  and  heard  counsel  for  the  parties, 
—  Finds,  that  the  debt  contained  in  the  bill  libelled  on,  is  prov- 
ed to  be  resting-owing  by  the  oaths  of  the  respondents,  and 
therefore  advocates  the  cause ;  alters  the  interlocutors  of  the 
Sheriff  complained  of;  decerns  against  the  respondents  in  terms 
of  the  libel ;  finds  them  liable  in  the  expenses  incurred  in  this, 
and  in  the  Inferior  Courts,  and  remits  the  account  thereof,  when 
lodged,  to  the  auditor,  to  tax  and  to  report. — Note, — Notwith* 
standing  the  concealment  and  evasion  attempted  in  the  depo- 
sition^  so  discreditable  to  the  parties  emitting  them,  enough  is 
proved  to  subject  them  in  terms  of  the  libel.  They  admit  that 
the  subscripttuns  adhibited  to  the  bill  are  their  subscriptions, 


and  they  admit,  that  they  signed  it  at  Form(Mi*s  request,  sod  for 
his  accommodutiou.  That  forms  the  cori»titutioN  uf  the  ob1i<ra« 
tion  ;  for  by  putting  the  bill  or  bill  stamp,  it  matters  not  wLirb, 
duly  subscribed,  into  Forman's  hands,  they  became  bound  to  him 
to  be  his  cautioners  to  the  amount  siatt^l  in  the  hill,  or  what 
might  be  covered  by  the  stamp.  And  as  the  respondents  do  not 
aver  that  the  bill  came  into  the  hands  of  the  advocator  by  fraud, 
or  that  it  was  paid  by  themselves  or  thi;  other  acceptors,  the 
presumption  is,  that  it  is  an  pnerous  and  outstanding  debt  in  the 
person  of  the  advocator.  The  fact  that  the  respondents  did  not 
see  the  contents  paid  to  Forman  is  immaterial,  if  they  gave  him 
the  document  for  the  purpose  of  enabling  him  to  receive  the  cun- 
tents." 

The  respondents  having  reelaimed,  the  First  Divi- 
sion of  the  Court,  after  some  procedure,  ordered  ea«es 
to  be  laid  before  the  whole  Court.  This  having  beea 
accordingly  done,  the  cause  came  out  for  advising  be- 
fore the  whole  Judges  of  both  Dirisiona  and  perma- 
nent Lordis  Ordinary :  when 

Lortl  President  Stated  that  a  large  nmjority  of  the  Judges  were 
for  adhering  to  the  Lord  Ordinary's  interlocutor,  and  that  his 
own  opinion  was  almost  entirely  comprehended  in  the  Lord  Or- 
dinary's note.  The  defenders  admit  that  they  signed  the  bill, 
and  put  it  into  the  hands  of  a  friend,  to  afford  a  fund  of  credit 
to  him.  Tbey  admit  that  they  did  not  pay  it ;  and  tbey  do  not 
aver  that  it  was  paid  by  any  of  the  other  co-obligunts.  I  must 
therefore  hold  that  it  has  not  been  paid.  Had  tbey  sworn  po- 
sitively that  payment  was  made  by  some  of  the  other  co-oUi- 
gants,  that  would  have  been  a  different  matter,  and  might  hare 
given  rise  to  the  question,  whether  such  averment  was  extrinsic 
or  intrinsic  ?  But  no  such  averment  is  made ;  and  therefore  lam 
of  opinion  that  the  Lord  Ordinary's  interlocutor  is  right. 

T/te  Lord  Jutlice-CUrk. — I  am  not  disposed  to  go  very  ")>* 
nutely  into  the  details  of  the  case,  which  have  been  so  fullj 
brought  before  the  Court  in  the  printed  pleadings.  1  have 
formed  a  clear  opinion  upon  the  case,  which,  in  reference  to  one 
or  two  points,  I  wish  to  explain  :  And  in  the  outset,  I  most 
say  that  I  am  dear,  that  the  party  having  made  a  reference  to 
the  oaths  of  the  defenders,  we  must  decide  the  case  upon  the 
oaths  alone.  And  it  is  important,  to  make  up  our  minds  in  doing 
so,  to  consider  specially  the  terms  of  the  Act  of  Parliament,  and 
the  effect  to  be  given  to  its  provisions.  It  has  been  said,  and 
that  this  is  the  provision  of  the  Statute,  that  the  bill  cannot  now 
be  looked  at  by  the  Court ; — that  the  currency  of  prescription 
having  expired,  the  bills  are  gone,  and  altogether  annihilated. 
Upon  this  point,  I  think  it  very  important  that  the  opinion  of 
the  Court  should  be  most  distinctly  declared.  And  I  will  say  for 
one,that  lam  completely  satisfied  that  the  Statute  has  no  such  pro- 
vision as  this ;  and  that  it  doea|iot  declare  that,  after  prescription 
has  run,  the  bill  is  entirely  and  for  ever  apnihilated.  The  provisions 
of  the  Statute  are  contained  in  three  sections — the  37th,  SSih  and 
39th.  The  first  provides,  <*  That  no  bill  of  exchange,  or  inland  bill, 
or  promissory-note,  executed  after  the  said  15th  day  of  May  177% 
shall  be  of  force,  or  effectual  to  produce  any  diligence  or  action 
in  that  part  of  Great  Britain  called  Scotland,  unless  such  dili- 
gence shall  be  raised  and  executed,  or  action  commenced  thereon, 
within  the  space  of  six  years  from  and  after  the  terms  at  which 
the  sums  in  the  said  bills  or  notes  become  exigible. **  It  is  like- 
wise enacted  by  section  88,  <*  That  no  bill  of  exchange,  or  in- 
land bill,  or  promissory -note,  which  has  been  or  shall  be  grsnted 
before  the  said  15th  day  of  May  1772,  shall  be  of  force,  or  ef- 
fectual to  produce  any  diligence  or  action,  unless  such  diligence 
has  been  or  shall  be  raised,  or  action  has  or  shall  be  commenced 
thereon,  before  the  expiration  of  six  years  from  and  after  the  said 
]  5th  day  of  May  1778.**  But  it  is  provided  by  section  dO,  **  Tba 
no  notes,  commonly  called  baok-notea,  or  poet  •bills,  issued  or 
to  be  issued  by  afiy  banking  company,  and  wWh  contain  an  ob- 
ligation of  payment  to  the  bearer,  and  are  circulated  as  moneyt 
shall  be  comprehended  under  the  foresaid  limitation  or  prescrip- 
tion ;  and  that  it  shall  and  may  be  lawful  and  competent,  at  any 
time  after  the  expiration  of  the  said  six  years,  in  either  of  the 
cases  before  mentioned,  to  prove  the  debts  contained  in  the  said 
bills  and  promissory-notes, — and  that  the  same  are  resting  and 
owing,  by  the  oaths  or  writs  of  the  debtor.**    Now,  I  apprehend 
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it  to  be  clcftr  tbat  all  the  Statute  declares  is  this,  that  after  the 
SIX  fcu9  hare  expired,  no  bill  or  promissory-note  shall  afford 
ground  of  diligence,  on  the  one  hand,  or  of  action  on  the  other ; 
bat  while  it  declares  this  most  distinctly^  it  goes  on  to  say  that 
it  shall,  notwithstanding,  be  lawful  to  prove  the  debts  contained 
in  the  said  bills,  and  that  the  same  are  resting-owing,  by  the 
oaths  or  writs  of  the  debtor.     Seeing  this  to  be  the  case,  I  can- 
not consider  that  there  is  by  this  S^tatute  an  annihilation  of  the 
instniment  altogether.     It  is  destroyed,  no  doubt,  as  a  ground 
of  diligence,  or  of  action,  bat  I  cannot  hold  that  it  is  altogether 
extingniabed.     The  Statute,  in  short,  just  reverses  the  rule  of 
law  after  the  six  yean.     While  the  bill  is  current,  it  declares 
that  the  bill  itself,  by  mere  possession,  shall  be  good  evidence  of 
value,  and  that  it  will  lie  upon  the  debtor  to  prove  that  the  debt 
has  been  paid.     But,  upon  the  expiry  of  the  six  years,  the  rule 
is  just  reversed,  and  it  is  then  competent  to  prove  only  by  the 
oath  or  writ  of  the  debtor,  that  the  debt  in  the  said  bills  or  pro- 
raiasory-aotea  u  dve.     It  is  not,  therefore,  to  be  contended,  and 
it  is  Tain,  in  my  opinion,  to  contend  on  the  words  of  the  Statute, 
that   there  is  any  annihilation  of  the  document.     Then,  my 
Lords,  we  must  go  to  the  oaths,  and  look  to  their  import.    And 
upon  them,  I  do  concur  entirely  in  the  opinion  expressed  by  the 
Lord  Ordinary.     I  think  there  is  to  be  extracted  from  each  of 
them,  that  the  defenders  subscribed  this  bill,  no  doubt,  for  the  ac- 
commodation of  Forman.     There  is  no  doubt  of  that     But  both 
admit  tbat  they  did  subscribe  it.     To  be  sure,  they  say  it  was 
bUuik  when  ao  subscribed,  but  that  is  of  no  importance  whatever ; 
for  every  body  knows  that  the  subscribing  a  blank  bill  stamp 
renders  the  individual  liable  for  whatever  sum  may  be  covered 
by  it.     The  question  then  is,  did  Forman  get  the  money  ?    I 
say  be  did.     Then  if  so,  is  it  discoverable  from  the  oaths  that 
the  defendera  have  paid  the  bill.  Now,  as  to  this,  the  oaths  are 
express,  that  they  never  paid  one  farthing  of  it ;  but  they  state 
it  as  tbeir  opinion  that  they  are  not  liable, — that  they  do  not  think 
tbcy  are  liable  for  the  debt.     That  is  an  opinion  which  wiU  not 
do,  and  in  which  I  cannot  acquiesce.     Then,  if  they  did  not  pay 
it — ^is  there  a  statement  that  any  of  the  other  parties  to  the  bill 
paid  it  ?  By  no  means — so  far  from  it,  that  there  is  not  even  a 
autement  that  the  defenders  believed  it  vras  paid  by  any  of  the 
others.     I  am  therefore  of  opinion  with  the  Lord  Ordinary,  on 
considering  the  whole  case  and  decisions,  and  especially  that  of 
Blair,  that  the  defenders  are  liable. 

Lord  Cringletie.^^The  facta  in  this  ease  are  few  and  undis- 
puted.    A  bill,  dated  13th  June  1817,  was  granted  by  the  two 
defenders,  James  Henderson  and  William  Murdoch,  along  with 
John  Murdoch,  merchant  in  Stirling,  and  William  Forman,  at 
Ladrishmore,  for  £512,  10s.,  payable  twelve  montha  afler  date. 
The  bill,  it  ie  aaid  by  the  pursuer,  lay  over  unpaid  for  long  after 
the  lapse  of  the  sexennial  prescription,  during  which  Forman 
died ;  and  John  Murdoch  havmg  become  bankrupt,  an  action  waa 
raised  by  the  drawer  of  the  bill  (Christie),  in  the  Sheriff  Court 
of  Perth,  on  27th  January  1831,  against  the  other  two  acceptors, 
Henderson  and  Murdoch,  who  pleaded  prescription.    A  reference 
waa  made  to  their  oaths ;  and  they  having  emitted  oaths,  the 
Sheriff  found,  br,  It  suflSciently  proved  that  the  defenders  sub- 
seribcd  the  bill  sued  for ;  but,  2dfyt  Found  it  not  proved  tbat 
they,  or  either  of  them,  received  value,  or  that  the  pursuer,  or 
any  person,  paid  value  on  account  of  that  bill,  and  on  the  faith 
of  the  defendera'  subscriptions  thereto ;  and  9df  Found  it  not 
proTed  tbat  the  contents  of  the  bill,  if  ever  advanced,  were  not 
repaid  by  aome  of  the  obligants,  other  than  the  defenders ;  and, 
Cfaerefore,  he  assoiltied  them,  because  the  pursuer  had  Jailed  to 
prove  resAng'Owrngt  in  terms  of  the  Statute.   An  advocation  waa 
passed  by  this  Court ;  and  after  closing  the  record.  Lord  Core- 
Kouse  advised  the  cause,  and  altered  the  interlocutor  of  the  Sheriff. 
On  advising  a  reclaiming  note  for  the  defenders,  your  Lordships 
of  tbe  First  Division  ordered  the  note,  with  revised  casea,  to 
be  laid  before  the  whole  other  Judges  for  their  opinions.     The 
only  points  that  can  occur  in  this  case  are,  whether  the  oaths  of 
tSie  defenders  prove  the  debt,  and  that  it  is  resting-owing  ?    The 
pnrsner  admits  roost  explicitly,  that  two  points  are  necessary  to 
be  prored,  vix.  the  constitution  of  the  debt,  or  in  terms  of  the 
Statute,- ''fAtf  4^61;**  and,2i/(y,  ThBtitisresting.«wing.— I.  Now, 
to  clear  up  this,  it  is  necessary  to  Attend  to  the  nature  of  a  bill. 
X>uringr  the  aix  years,  the  holder  of  it  hat  nothiiig  te  prove,  if 
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forgery  be  not  alleged.     Tbe  bare  aubscription  to  a  bill  implicHi 
and  proves  value  during  six  years  after  its  term  of  payment,  and 
if  the  acceptor  pleads  no  value  for  it,  he  must  j*rove  no  valve  by 
the  hoIder*8  oath.     After  the  aix  years,  matters  are  just  reversed. 
Tbe  bill,  as  a  proof  of  debt,  is  gone  and  annihilated, — the  presump- 
tion of  law  is  against  it,— and  that  either  no  debt  ever  existed,  or 
la  extinguiabed.     If  the  holder  allege  the  contrary,  he  must  prove 
his  allegation  by  the  oaths  of  his  alleged  debtors.     It  then  ap- 
pears to  me  to  be  aa  plain  as  any  matter  can  be,  that  as,  during 
the  six  years,  the  acceptor  had  to  prove  no  value  by  the  oath  of 
the  bolder, — ao  after  thf&sixyeara,  the  holder  must  prove  value  by 
tbe  oatba  of  tbe  acceptors.     It  is  not  enough  for  an  acceptor  to 
aay,  that  he  got  peraonally  no  value ;  for  nothing  ia  better  under- 
stood than  that  value  given  to  a  third  person  in  consequence  of 
the  acceptance,  is  value  to  the  acceptor.     But  then  it  ia  neces- 
sary to  prove,  either  by  his  oath  or  that  of  some  of  the  oo-accep- 
tora,  or  by  their  writing,  that  value  had  been  given  to  tome  one^^ 
for  unless  tbat  be  done  there  is  no  debt,     Suppoae  a  man  to  own 
his  acceptance  of  a  bill,  but  to  prove  by  the  drawer'a  oath  that 
he  gave  no  value. — the  acceptance  creates  no  debt ;  and  aa  tbe 
burden  of  proof  after  tbe  six  years  is  reversed,  it  appears  to  me 
self-evident  that  the  admission  of  acceptance  ia  no  pn>of  of  debt, 
unless  value  be  also  admitted  or  proved.      I  do  not  think  it  ab- 
aoltttely  necessary  to  prove,  by  the  otuh  ofone/iecefAor,  that  value 
has  been  given  to  another,  where  there  are  several  obliganta  in  a 
bill.     I  think  that  value  may  be  proved  by  the  oaths  or  writing 
of  the  others.     It  is  ai^gued  that  each  oath,  where  there  are  ae- 
veral,  mnat  stand  by  itself,  and  cannot  be  combined  with  othersp 
to  prove  a  fact  (tbe  deposition  of  one  obligant  not  being  evidence 
against  another) ;  and  if  the  obligation  were  divisible  into  different 
parts,  for  each  of  which  each  obligant  was  only  liable,  I  would 
agree  to  tbe  positioo.     But  where  an  obligation  is  joint  and 
several,  I  cannot  assent  to  a  proposition  which  is  not  only  galn- 
aaid  by  all  the  precedenta  quoted,  but  would  involve  this  absurd- 
ity, that  although  one  of  the  acceptors  swore  that  he  had  actudly 
paid  the  debt  with  gold,  decree  must  be  given  against  the  others 
who  swore  they  had  not  paid  it   For  if  the  oath  of  one  acceptor 
cannot  be  used  as  evidence  againat  the  others,  it  must  follow 
that  it  cannot  be  used  for  him— and  so  decree  would  go  out  against 
the  acceptors,  becauae  tbey  swore  that  they  had  not  paid  the 
debt,  although  it  had  been  truly  paid.    But,  aa  already  said,  this 
would  be  quite  absurd ;  and  accordingly,  in  the  case  of  Blair— 
Jeffrey  and  he  were  joint  acceptors,  and  although  Blair  denied, 
Jeffrey  admitted  having  received  value.     In  the  case  of  M*Indoe 
and  Frame,  the  bill  waa  accepted  by  Robert  M'Indoe,  as  principal, 
and  by  Dalgliesb  and  Frame  aa  aecurities,  and  thjs  principal  ad« 
mitied  the  debt  to  be  due  and  unpaid.     In  the  case  of  Strang  o. 
Wilson  and  Aitken,  Tweddal  was  the  principal  debtor,  and  the 
debt  waa  proved  to  be  resting-owing  by  him,  by  markings,  after 
the  six  years,  on  the  back  of  the  bill,  in  Tweddal'a  writing.     Ia 
all  these  caaes,  therefore,  the  oaths  or  writings  of  one  of  the  defen- 
ders were  used  against  the  others,  and  by  Uie  combination,  the 
debta  were  proved  ;  and  2dt  that  they  were  resting-owing ;  and  the 
Court  decreed  accordingly.     To  apply  these  principles — I  agree 
with  the  Sheriff  and  the  Lord  Ordinary,  that  the  oaths  afford 
suificient  proofs — Itf,  that  the  defenders  accepted  the  bill  in  ques* 
tion ;  and  2rf,  that  they  did  so,  with  the  view  that  Forman  might 
obtain  money  on  it ;  but  they  both  depose  to  their  ignorance  of 
his  having  got  the  value ;  and  it  by  no  mcana  follows  that  he  sue* 
ceeded  in  hu  object     True,  there  arises  a  presumption  that  he 
did,  from  the  bill  being  in  the  pttrsuer'a  hand,  but  the  same  pre- 
aumptioo  ariaes  from  the  same  circumstance  that  the  debt  is  un- 
paid.    Presumptions  will  not  avail,  where  the  proof  must  be  by 
the  oatba  or  writ  of  the  debtor,  which  exclude  presumption, 
created  by  extrinsic  circumstancea.      I  therefore  come  to  the 
same  conclusion  drawn  by  the  Sheriff,  tbat  there  ia  no  sufficient 
proof  that  value  was  given  to  the  defenders,  or  any  one,  on  the 
faith  of  their  acceptances ;  and  of  course  there  is  no  proof  of  the 
debt — II.  The  remaining  point  supposing  my  ideas  to  be  mis* 
taken  on  that  of  value,  ia,  whether  there  is  any  proof  of  resting- 
owing  ?  Now,  I  confess  that  I  cannot  go  along  with  the  plea  of 
the  pursuer,  and  regret  deeply  to  differ  from  tne  Lord  Ordinary 
in  his  conclusion,  that  because  the  defenders  do  not  aver  <*  tbat 
the  bill  came  into  the  handa  uf  the  advocator  by  fmud,"  and  ad- 
mit on  oath,  that  they,  did  not  pay  the  contents  qf  the  bill,  they  are 
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liable  for  them.   I  cannot  help  asking  myself  this  question ;  be- 
cause two  out  of  four  acceptors,  who  were  in  fact  only  caution* 
ere,  swear,  that  they  did  not  pay  a  bill  that  bad  lain  over  unclaimed 
on  Jor  thirteen  years  after  its  term  of  payment ;— does  it  fol- 
low that  the  bil]  bad  not  been  paid  by  the  other  two  ?  And  I  roust 
answer,  that  it  does  not.     I  think  that,  where  there  are  scTeral 
acceptors  of  a  bill,  and  resting-owing  is  to  be  proved  by  oatb 
or  writ,  there  must  be  the  oaths  or  writs  of  the  whole,  otherwise 
resting- owing  cannot  be  proved.      When  a  pursuer  lets  his  bill 
lie  over  till  some  of  the  acceptors  have  died,  and  particularly . 
the  principal  debtor,  the  presumption  of  Jaw,  in  my  opinion,  is, 
that  he  knows  that  those  who  are  dead,  or  whom  he  has  not 
called,  would  swear  to  payment ;  and  therefore,  he  did  not  sooner 
bring  Lis  action.     The  pursuer  argues  that  this  cannot  be  law, 
because,  although  one  of  the  acceptors  may  be  dead,  it  would 
be  hard,  that  on  that  account  he  should  not  obtain  payment  from 
those  who  are  alive,  and  admit  that  they  had  not  paid.     But  ia 
not  the  hardship  the  same  when  there  is  a  single  acceptor  only 
who  dies,  or  where  a  material  witness  in  a  cause  dies,  or  can- 
not be  found  ?    In  either  case  the  pursuer  will  not  prevaiL     It 
is  very  hard,  bo  doubt,  that  a  pursuer  may  lose  his  money ;  but 
it  is  his  own  fault  that  he  has  allowed  his  bill  to  lie  over  un- 
claimed on  for  thirteen  years ;  and  would  it  not  be  equally  hard . 
to  make  two  acceptors  pay  a  bill  which  may  have  been  already 
paid,  and  whtU  the  law  presumee  to  have  been  paid^  unlett  the  eon^ 
trary  be  proved  f     The  pursuer,  indeed,  tries  to  remove  this  ob- 
stacle, by  arguing  ^hat  there  is  no  need  for  having  the  oaths  of 
the  other  acceptors,  because,  according  to  his  argument,  the  oaths 
of  the  others  cannot  be  used  in  evidence  against  any  one  but 
him  who  emits  the  oath ; — I  have  already  refuted  this ;  but  I  will 
farther  add,  that  if  this  be  sound,  there  was  no  use  for  calling 
the  two  defenders,~-one  of  them,  according  to  this,  would  have 
been  quite  enough ;  and  in  every  case,  where  a  bill  accepted  by 
numbers  has  been  allowed  to  prescribe,  it  will  be  unnecessary  to . 
call  any  more  than  one,  just  in  the  same  way  as  if  the  bill  Were, 
itself  in  force.    But  to  me  this  appears  quite  untenable.     If  the 
bill  had  been  in  force,  and  one  defender  had  t^een  called  in  an 
action,  and  he  had  paid  the  money,  the  bill  must  have  been  given 
to  him  discharged,  that  he  might  operate  his  relief:  And  in  the 
same  way,  after  the  bill  has  undergone  prescription,  he  who 
pays  it  must  be  entitled  to  have  a  decree  tvarraniing  him  to  ob» 
tain  his  relief  Jrom  the  other  co-acceptors.     But  surely  a  decree 
against  the  defenders  will  never  enable  them  to  recover  relief 
It  is  no  evidence  that  the  money  has  not  been  paid  by  theothen, 
by  whom  the  law  presumes  payment  to  have  been  made ;  and  it 
appears  to  me,  that  the  defenders  are  entitled  to  have  a  decree, 
founded  on  legal  evidence,  that  the  bill  is  resting*owing  by  the 
whole  originally  liable  for  payment.     On  these  grounds,  I  am 
bumbly  of  opinion  that  tha  interlocutor  of  the  Lord  Ordinary 
ooght  to  be  altered. 

Lord  Gillies, — I  agree  with  Lord  Cringletie.    Look  to  the 
terms  of  the  Statute,  which  are  these : — That  it  shall  and  may 
be  lawful  and  competent,  at  any  time  after  the  expiration  of 
the  said  six  years,  to  prove  the  debts  contained  in  the  said 
bills  or  promissory-notes,  and  that  the  same  are  resting-owing, 
by  the  oaths  or  writs  of  the  debtor.     You  must  prove  Jirst^ 
then,  the  constitution  of  the  debt;  and,  aecondp  also,  that  it 
is  resting- owing,  before  you  can  subject  a  party,  after  a  bill  is 
prescribed.     What  I  think  the  Act  does  is  this:    A  bill  is 
an  extreordinary  document,  and,  during  its  currency,  the  mere 
fact  of  it  being  in  the  custody  of  a  party,  proves  that  a  deht 
is  due  to  that  party.      He  requires  to  prove  nothing  more 
than  that  he  has  the  bill,  to  establish  the  debt.     During  the 
period  before  prescription  has  run,  that  is  undoubted.    But  I 
think  the  Statute  destroys  that  after  prescription.    For,  after 
the  six  years  have  elapsed,  the  custody  of  the  bill  affords  no  pre- 
sumption of  the  debt — not  only  so,  but,  prescription  having  run, 
it  gives  rise  to  the  contrary  presumption — that  the  debt  haa  been 
paid,  if  ever  it  was  a  debt  at  alL     I  think  the  circumstances  of 
this  case  are  very  much  against  the  pursuer.     It  is  thirteen  years 
after  the  bill  was  due  that  the  action  is  brought, — and  it  is  not 
brought,  besides,  till  after  the  death  of  Forman,  for  whose  ac- 
commodation it  is  said  to  have  been  granted.     I  do  not  think 
that  delay  is  accounted  for, — but  I  think  some  exphination  and 
allowance  may  be  made  for  the  defenders,  if  the  statement  be 


true,  that  the  bill  was  subacribed  by  then  Uank,  as  they  nsy 
thus  have  forgotten  the  circumstance.    But  the  true  question 
here  is.  What  do  the  defenders  say  in  their  oaths?    And  here  I 
take  the  distinction  contained  in  the  Act  of  Parliament,  in  re. 
gard  to  constitution  and  resting-^wing.     I  think  that  the  consti- 
tution is  proved,  but  I  think  that  it  is  not  proved  that  the  debt 
is  resting-owing, — for  I  consider  that  a  failure  to  aver  upon  oath 
that  it  has  been  paid,  is  not  evidence  of  its  not  being  paid,  where 
there  are  other  acceptors,  and  one  of  them  dead.     I  say  the  con- 
stitution of  the  debt  is  proved, — because  it  is  proved  that  the 
defenders  subscribed  the  bill ;  whether  it  was  blank  or  not  it 
the  time  is  of  no  consequence.     But  how  is  resting-owing 
proved  (and  what  are  the  defenders*  oaths)  on  that  point?   1 
do  not  see  any  equivocation  in  their  oaths  on  this  sutyect    Hes. 
derson  states  upon  an  interrogatonr,  "  Whether  it  consists  with 
the  deponent's  knowledge  that  William  Forman  receired  £50 
on  s^id  bill,  through  John  Christie,  or  anv  other  person  ?   De- 
pones, That  he  could  not  really  say,  and  if  there  was  money  psid 
for  it,  the  deponent  never  saw  it     Interrogated,  Whether  he  can 
positively  swear  that  Forman  received  £^  on  said  bill  ?    De- 
pones  and  answers.  That  he  cannot  say  more  than  he  has  said,  is 
he  did  not  see  any  money  paid.     Bemg  interrogated.  Whether 
he  will  positively  swear  that  Forman  got,  or  did  not  get,  £50  on 
said  bill  ?    Depones,  That  he  cannot  give  any  other  answer  thaa 
he  has  given ;  and  therefore  cannot  say  yes  or  no  to  the  question. 
Being  interrogated.  Whether  the  deponent  haa  paid  tbes&id  bill? 
Depones,  That  he  neither  owed  it  nor  paid  it.    Interrogated, 
Whether  it  consists  with  the  deponent's  knowledge  that  any  of 
the  other  acceptors  paid  the  said  bill  ?    Depones,  That  he  can. 
not  answer  the  said  question  either  by  yes  or  no.**    In  like  maa- 
manner,  Murdoch  depones,  "  That  he  has  some  recollection  of 
signing  a  bill  fur  William  Forman,  but  he  never  in  his  life  sub- 
scribed  a  bill  to  Robert  Christie,  the  pursuer,  and  he  nerer  re- 
ceived any  value  for  the  bill  he  so  subscribed,  and  he  never  got 
or  paid  any  money  on  its  account.     Interrogated,  Whether  tb« 
deponent  bus  any  doubt  that  the  said  subscription  is  that  of  the 
deponent  ?    Depones  and  answers,  That  it  may  or  may  not;  ind 
the  question  being  repeated,  depones  and  answers^  That  it  might 
be  the  deponent's  signature ;  and  the  question  being  again  re- 
peated, depones.  That  be  cannot  say  more  than  what  he  has  said 
already.** — I  conceive  these  to  be  in  substance  exactly  tbeame. 
Now,  am  I  to  hold  that  the  debt  is  proved  to  be  restirg-owing, 
because  they  do  not  aver  that  it  is  paid.     I  cannot  come  to  such 
a  conclusion  in  a  case  like  this.     Suppose  A.  and  B.  accept  a 
bill,  and  B.  gets  the  whole  money,  and  both  live  fur  thirty  ynn 
without  any  thing  being  said  upon  the  subject,  and  at  tlie  end  of 
thirty-eight  years  an  action  is  brought  against  B ; — it  is  referTe4 
to  bis  oath,  and  he  is  asked  if  he  paid  this  bill,  and  he  ansvters,  I 
do  not  know  whether  it  was  paid  or  not,  but  I  did  not  paj  it- 
Now  here  B.  might  say,  that  if  the  action  had  been  broi^bt 
against  him  during  A.'s  lifetime,  he  could  have  recovered  frooi 
A.     During  the  years  of  prescription,  A.  was  liable  both  to  the 
holder  and  m  relief  to  6.,  but  now  A.  is  dead,  and  no  dain  on 
now  be  made  aguinst  him.     That  is  just  the  case  here.    For- 
man, for  whose  accommodation  it  was  grunted,  b  dead.    If  the 
action  had  been  brought  during  his  lifetime,  ^voimoc^>  comk«/, 
the  pursuer  would  not  have  recovered  from  him  ?    As  to  the  oath 
of  one  party  not  being  evidence  a£;ainst  another  party,  it  is  ia 
one  sense  true,  but  in  another  sense  it  is  not  sow    I  hold  that  in 
an  action  against  A.  B.  and  C,  if  each  of  them  swears  that  be 
did  not  pay  the  debt,  it  is  quite  sufficient  to  show,  as  to  all,  that 
it  is  not  paid.     A  contrary  doctrine  would  be  most  dangerooS' 
Nay,  if  the  oath  of  all  could  be  no  evidence  agai/tst  any  hut  be 
who  emitted  it,  upon  the  same  principle^  the  contrary  could  be 
no  evidence  in  favour  of  any  of  them.     Suppose  I  bring  my 
action  against  A.  first,  and  a  reference  is  made  to  his  oath,  when 
be  swears  that  he  paid  it.  Would  B,,  if  I  were  then  to  coo» 
against  him,  not  be  entitled  to  say  and  found  upon  the  oatb 
of  A.,  to  show  that  it  was  paid  ?  But  that  ia  not  the  case  hers. 
For  all  the  parties  are  not  here,  and  one  of  them  is  dead,    ia 
the  case  of  Blair,  he  swore  that  he  accepted  the  bill,  and  had 
not  paid  it,  and  that  he  never  got  any  part  of  the  valoe^it  having 
been  all  given  to  Jeffrey;  but  observe^  it  waa  admitted  that 
Jeffrey  had  not  paid,  and  a  decree  against  him  had  become  final 
N0W9  if  decree  had  been  proiu^unced  here  against  Fomao,  tkii 
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weald  hftfe  been  preciwly  riinyar  to  tbtt  eue  of  Blair.  Tke  die* 
tiDction,  however.  I  concehre  to  be  very  important  ^  There  M 
no  decree  against  Fomiany  and  can  be  none— for  he  is  long  ago 
dead.  There  was  another  case,  that  of  Oancan  o.  Forbes,  in 
which  I  recollect  there  was  a  discussion  at  the  bar,  whether  yon 
were  not  bound  to  bring  forward  all  the  parties ;  and  we  remitted 
to  the  Lord  Ordinary.  It  does,  upon  the  whole*  appear  to  me, 
that  when  action  is  brought  for  payment  of  a  prescribed  bill, 
although  the  eonstitutioo  be  admitted,  restiog-owing  cannot  bo 
proved  by  an  acceptor  sayiiig  he  did  not  pay  it*  while  there  art 
other  acceptors  who  may  have  paid  the  debt.  Forman  is  now 
dead,  and  if  decree  goes  in  terms  of  the  Lord  Ordinary's  inter* 
loctitor,  the  defenders  can  obtain  no  relief  against  him,  although 
it  is  manifest  that  they  were  entitled  to  such  relief,  never  having 
got  one  farthing  of  vi^ne.  My  opkuoa  reats  entirely  ^lon  the 
Act  of  Parliament. 

Lord  Sal^ray,-^ThxB  is  a  case  of  importance,  but  I  concur  in 
the  interlocutor  of  the  Lord  Ordinary,  both  upon  the  circum- 
stances of  the  case,  and  upon  the  genenU  principles  of  law.  When 
there  is  bat  one  acceptor  of  a  bi]l»  no  difllctilty  in  a  case  of  pre- 
scription can  arise.  The  difficulty  can  only  arise  when  the  bill  is 
prescribed,  and  where  ihe  bill  is  accepted  by  a  number  of  per- 
sons. Now,  in  such  a  case,  the  question  I  put  is  this,  What  is 
it  incumbent  on  the  holder  of  the  bill  to  do^  <o  establish  his  debt  ? 
Must  be  prove  it  by  the  writ  or  oath  of  all  and  each  of  the 
parties  as  a  collective  body ;  or  is  he  entitled  to  fix  upon  any  one 
of  those  concerned  that  he  pleases  ?  This  must  be  derermined  on 
general  principles.  Its  determination  depends  prim:irily  on  what 
Ih  the  nature  and  quality  of  the  debt  constituted  by  a  bill,  while 
it  is  in  a  probative  state  ?  This  matter  enters  deeply  into  the 
present  question.  Now,  supposing  a  bill  to  be  addressed  to,  and 
accepted  by  several— -say  four  incfividuals,  what  are  the  obliga* 
Cions  thereby  created  hittc  inde  t  The  nature  of  the  debt  is  this : 
When  a  number  of  persons  accept,  there  is  no  society  or  com- 
pany concern  thereby  formed.  There  is  no  joint  or  company  obli- 
gation created.  The  circumstance  of  there  being  different  names 
on  the  same  piece  of  paper  makes  uo  difference  in  the  legal  obliga- 
tions. Whenever  a  person  accepts  a  bill,  along  with  others,  I  look 
upon  each  of  them  in  the  fame  light  as  if  each  had  delivered  to  the 
bolder  a  separate  bill  of  his  own  for  the  full  amount^-with 
this  quality,  that  if  it  be  paid  by  the  first,  it  is  extinguished  as 
against  all.  The  payer  has  the  bcneficium  eedendarum  aclicnwHt 
and  all  copies  of  the  debt  must  be  delivered  to  him,  that  he  may 
hare  his  relief,  If  he  did  not  get  vnlue.  The  obligations  of  the 
acceptors  may  be  joint  in  a  question  among  themselves;  but  so 
ftdr  as  regards  the  holder,  each  is  Hafde  to  him  for  his  own  debt, 
and  his  own  debt  alone,  and  the  holder  is  entitled  to  attack  any 
one  of  them  he  pleases,  to  compel  payment.  It  is  of  no  impor- 
tance, in  a  question  with  the  drawer  or  holder,  who  receives  the 
money,  and  it  is  not  incumbent  on  either  the  drawer  or  holder  to 
show  to  whom  the  value  was  given,  or  who  actually  pocketed  the 
Amount  He  may  hand  over  the  bill  to  whom  he  pleases,  and 
is  not  bound  to  show  who  gave  valne  for  it.  Vdlue  m;ty  be 
given  in  many  ways.  Accommodation  to  a  friend  is  sufficient 
Viilue  to  the  holder ;  and  in  a  question  with  him,  each  and  all  of 
the  parties  accepting  are  held  in  law  to  have  received  value.  In 
the  same  way,  where  a  bill  is  addressed  to  a  number  of  persons, 
as  acceptors,  the  drawer  is  not  bound  to  go  to  each  and  every 
one  of  them  to  get  their  acceptance,  but  is  entitled  to  take  any 
one  be  chooses,  and  content  himself  with  that  one,  without 
troubling  himself  with  others  ;  and  anyone  who  does  accept,  is,  bv 
fain  acceptance  alone,  liable  in  solidum  for  the  amount  of  the  bill, 
— 20th  January  1761,  Gordon  againtt  Sutherland.  So  also,  where 
a  mumber  of  persons  have  accepted,  the  holder  may  go  against 
aoy  one  of  them,  and  diligence  against  any  one  acceptor  will  pre- 
acrve  it  against  the  whole,-^ Gordon  against  Bogle,  2dd  June 
1784.—- It  is  not  necessary,  in  a  constitution  of  this  sort  of  debt, 
that  all  the  acceptors  should  be  present  at  the  original  formation 
of  the  document.  Any  or  many  may  accept,  quite  unknown  to 
the  drawer  or  original  indorser.  But  if  the  value  of  a  discounted 
bill  is  bestowed  upon  one  of  th.«  acceptors,  it  is  the  duty  of  every 
one  who  accepts  -  to  look  after  his  own  interest,  and  to  see  that 
the  bill  is  paid  at  the  proper  time,  and  by  the  proper  debtor,  if 
be  himself  is  not  so,  that  he  mav  be  protected  and  relieved. 
But  this  is  not  the  duty  of  either  t(is  drawer  or  discounter.    It 


is  a  pecahanty  attending  this  species  of  dsbt^  that  scceptoi^imy 
be  added  to  a  biU  totaMy  unknown  to  the  drawer,  contrary  to 
his  consent,  and  with  whom  he  has  not  the  smallest  connection, 
—still  the  relative  obligations  will  be  created  against  the  accep- 
tors, whether  the  drawer  know  them  or  not,-.-IOth  July  1 712; 
Wilson  agaiutt  M'Kensie;  Mor.  p.  ]53I.^A11  this  is  quite 
phun,  whUe  the  bill  is  in  full  vigour,  and  in  a  probative  state. 
Now,  sopposing  the  bill  to  be  prescribed,  the  question  comes  to 
be,  what  is  its  effect  ?  What  change  happens  on  the  lapse  of  the 
six  years  ?  J<t,  Is  the  nature  of  the  debt  thereby  changed  ?  2d,  What 
is  the  duty  of  the  creditor ;  and  what  is  incumbent  on  him  ?  Now, 
I  apprehend  that  the  nature  of  the  debt  is  not  changed  at  all.    It 
remains  a  mercantile  debt  just  as  before,  entitled  to  all  Its  pri« 
filegee  as  originally  created,  except  this,  that  the  original  docu- 
mcrnt  can  neither  be  the  subject  of  an  action,  nor  of  summary 
diligence.     The  Act  of  Parliament  so  declares,  but  says  no 
BBore.     From  this  it  has  been  inferred,  by  high  authority,  that 
the  bill  is  annihiUted  by  the  lapse  of  the  six  years.     I  demur  to 
that  authority.     The  Act  of  Parliament  does  not  say  so,  but 
merely  dechures  that  no  action  shall  be  entertained,  or  diiigenco 
proceed,  witlmut  a  new  decree,  but  that  I  may  prove  the  debt 
after  the  six  years.    The  debt  therefore  remains ;  but  what  debt  ? 
Why,  just  the  debt  oontaioed  in  thebilL    One  kind  of  evidence, 
Tix.  the  bill,  which  iMpene  proof  of  value  within  the  six  years, 
may  be  cut  off,  but  that  is  alL     Other  evidence  may  be  resort- 
ed to  for  proving  the  debt.     I  may  prove  it  by  the  probative 
writ  of  the  party  aimmit,  or  by  his  oath ;  as  to  writ  there  is  no 
doubt ;  and  there  is  here  no  question.    And  ss  to  the  oath,  why, 
it  is  a  most  extraordinary  supposition  that  the  document  is  an- 
nihilated ;  for  what  is  the  course  followed  de  praai,  when  I  refer 
saeb  a  matter  to  the  oath  of  party  ?   The  first  step  taken  is  td 
present  the  bill,  and  ask  if  he  signed  the  document    If  he  says 
he  did  not,  there  is  an  erid  of  the  matter ;  but  if  he  says  that  he 
did,  what  does  that  implv  and  acknowledge  ?    Plainly,  that  of 
such  a  date  he  subscribed  such  a  document,  and  that  he  deliver- 
ed that  document  to  the  parties,  who  gave  a  certain  value  for 
the  same,  and  necessarily  infers,  from  its  essence  and  nature,  the 
iact  of  peeunia  numerata.     There  is  no  annihilation  of  the  do- 
cument; on  the  contrary,. the  production  of  it  is  absolutely  ne- 
cessary.    If  it  is  not  produced,  no  action  can  possibly  lie.     If 
not  produced,  it  is  presumed  to  have  been  extinguished  propria 
modo.     Lord  Gillies  admits  that  the  constitution  of  the  debt 
here  is  proved  by  the  oaths ;  but  if  so,  what  is  to  prevent  resting- 
owing  to  be  reared  up  iu  the  same  way.    The  next  question  pnty 
if  the  subscription  be  acknowledged,  is.  Have  you  paid  it  ?  is  it 
sesting-owing  ?    And  here,  ss  to  rcsting-owing,  I  must  observe 
that  these  terms  are,  in  legal  construction,  negative,  and  incapable 
of  positive  proof.     The  principal  proposition  imi^ied  in  them 
is  clearly  a  negative,  viz.  that  the  debt  has  not  been  paid,and  un- 
doubtedly implies  the  previous  aiBrmative  proposition,  as  legally 
proved — viz.  that  the  debt  was  contracted,     i  merely  advert  to 
this,  to  show  the  practice,  and  how  it  has  naturally  happened  that 
the  party  is  bound  to  say,  quomodo  et  quandOf  he  paid  it.     All 
these  principles  are  plain,  when  there  is  but  one  acceptor ;  and  if 
there  had  been  only  the  two  defenders  acceptors  in  the  present 
case,  I  would  not  hesitate  one  moment  about  the  matter.     But 
wh^ic  there  ore  many  acceptors,  say  four,  qvidjurit  in  that  case? 
Am  I  bound  to  bring  forward  all  the  four?  Does  the  law  say  tha^ 
you  never  can  prove  resting.owiog,  unless  you  bring  the  whoio 
aeeeptora  into  the  field,  as  if  they  w^re  a  joint  company?  Oram 
J  at  liberty  to  select  any  one  of  them  ?  Suppose  I  bring  forward 
aU  the  four,  and  that  A.  swears  that  he  signed  the  bill,  and  never 
paid  it,  but  that  B.  C.  or  D.  may  have  paid ;— suppose,  in  like 
manner,  I  go  through  the  whole  of  them,  and  they  all  swear  in 
similar  terms — there  can  lie  no  donbt  but  that  the  debt  is  proved 
to  be  constituted,  end  also  to  be  resting-owing.     But,  supposo 
that  any  one  of  the  four  is  dead,  or  has  become  insane,  and  thus 
his  oath  cannot  be  got,  Quidjuris^  then?  Is  the  creditor  to  be  cut 
out  of  his  legal  remedy  by  that  chance  or  fatality?  Are  all  of 
them  to  be  liberated,  because  one  of  them,  who  is  dead,  may 
have  paid  the  debt  ?  I  cannot  come  to  that  conclusion.     But^ 
further,  how  is  such  a  doctrine  to  be  reconciled  with  the  rule  of 
law  ?  The  oath  of  no  one  individual  can  affect  any  one  but  hini» 
self  and  14s  own  interests.     If  the  oath  of  A.  cannot  affect  B., 
and  the  oath  of  B.  cannot  affect  A.^  why  should  the  oath  of  A* 
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baife  less  effect,  merd j  because  it  happens  that  another  wmi  alio 
bound  along  with  him  ?  and  if  B.*8  oath  can  never  operate  against 
A.,  or  his  interests,  what  difference  is  there,  than  if  B.  had 
noTer  existed  ?  There  is  a  great  difference  between  an  oath  on 
reference  and  an  oatii  of  testimony.  A  reference  to  oath  of  party 
is  a  reference  to  the  conscience  of  the  individual,  and  for  the  pur- 
pose of  affecting  his  interests  alone.  Now,  is  that  oath  to  vary 
in  its  consequences,  and  to  be  relevant  or  not  relevant,  according 
to  the  extrinsic  circumstance  of  any  other  person  being,  or  not 
being,  a  party  in  the  same  original  document  ?  If  signed  alone  by 
the  referee,  then  the  matter  is  complete ;  but  if  signed  also  by 
another,  is  the  oath  to  be  less  effectual,  although  the  oath  of  that 
other  can  have  no  effect  whatever,  and  can  operate  noways  more 
than  if  he  had  never  existed  ?  It  is  a  mistake  to  say  that  the 
party  against  whom  such  a  demand  is  made  has  no  remedy.  He 
is  not  without  his  means  of  redress ;  for  he  has  it  always  in  his 
power  to  refer  to  the  oath  of  the  claimant  the  fact  either  of 
pecunia  numeratat  or  of  payment  The  cases  of  Stewart  o. 
Stewart,  5th  December  1823,  and  Harvey  v.  Rowat,  9th  July 
1825,  appear  to  be  precisely  in  point,  and  decisive  of  the  present 
question.  Any  difficulty  which  occurs,  seems  to  arise  from 
three  sources,— ;/!r«^,  from  holding  the  original  bill  to  be  anni- 
hilated by  the  Upse  of  the  six  years ;  tecond,  from  holding  the 
nature  and  quality  of  the  debt  to  be  changed ;  and,  third,  from 
confounding  an  oath  of  reference  with  an  oath  of  testimony. 
On  the  grounds  I  have  stated,  I  am  of  opinion,  that  the  interio- 
cutor  of  the  Lord  Ordinarr  ought  to  be  adhered  to. 

Lord  FuUeHofu — I  am  tor  altering,  chiefly  on  the  ground  that 
I  do  not  think  the  constitution  is  proved. 

Lcrd  Monereiff,—'!  am  for  adhering,  on  the  ground  that  I 
think  both  the  constitution,  and  that  the  debt  resting,  is  proved. 

Lord  Meadowbank,'^!  am  of  the  same  opinion. 

The  Goart,  by  a  majority,  adhered  to  the  Lord 
Ordinary's  interlocutor: — Lords  President,  Justice- 
Clerk,  Glenlee,  Craigie,  Balgray,  Meadowbank,  Core- 
house,  Medwyn,  Moncreiff,  yoting — adhere;  and 
Lords  Gillies^  Cringletie,  Mackenzie  and  Fullerton— 
alter. 

First  Division*— Lord  Ordinary,  Corehouse.— ifd.  Maitland. 
— uf//.  Cuninghame. — Campbell  &  Mack,  W.S.,  and  James 
Law,  W.S.,  Agents.— Sir  R.  Dundas,  Clerk.— [/.  r.  D.] 

20th  June  1833. 

No.  378. — Thomas  Harkkbss, Objector^v.  William 
Alexander  Graham,  HespondenU 

Minority— Litigiosity — Title  and  Interest — A  minora  with  eon-- 
sent  of  hi*  curatort,  having  granted  bond  far  borrowed  money  ; 
and  the  minor,  after  he  obtained  majority,  having  ratified  thii 
bond,  but  the  rtUiJication  not  having  been  executed  till  a  proceu 
of  ranking  and  tale  of  the  estate  over  which  it  extended  had  been 
brought — Held,  that  such  ratification  did  not  bar  the  creditors 
in  the  ranking  from  challenging  the  bond ;  and  that  the  onus  of 
proving  that  the  money  was  beneficially  employed  for  the  minor 
fay  on  the  creditor  in  the  bond, 

Jan)e9  Smith,  of  Jerburgh,  borrowed  from  his 
hrother,  Alexander  Smith,  of  Land,  £6000,  for  which 
he,  on  2?d  February  1826,  granted  an  heritable  bond 
and  disposition  of  certain  estates,  on  which  infeftment 
followed  in  July  thereafter.  Alexander  died  in  1827, 
and  was  succeeded  by  his  son  William,  then  a  minor, 
and  to  whom  his  father  had  named  curators.  In  1828, 
a  sum  of  £4000  was  borrowed  from  the  respondent, 
Mr  Graham,  in  security  of  which  a  disposition  was 
granted  by  William  Smith  and  his  curators,  over 
fsertain  parts  of  the  estate  of  Land.  The  bond  and 
disposition  by  James  Smith  was  also  assigned  and 
fsonveyed  to  Mr  Graham  in  farther  security ;  and  he 
was  infeft  in  December  1828.  James  Smith  haying 
died,  and  both  his  affairs  and  those  of  Alexander  bar- 
inp  been  left  in  embarrassment,  processes  of  ranking 


and  sale  were  brought  of  each  of  their  respeetire 
estates  of  Jerburgh  and  Land.  In  the  ranking  of 
Land,  the  bond  for  £6000  had  been  included  as  part 
of  that  estate.  On  26th  June  1832,  after  h^  attain- 
ed majority,  William  Smith  executed  a  ratification 
of  the  above  bond  and  conveyance  to  Mr  Graham. 
In  1832,  the  estates  of  William  Smith  were  sequestra- 
ted, and  the  objector  was  appointed  judicial  factor. 
In  the  process  of  ranking  and  sale  of  Jerburgh,  a 
claim  was  lodged  for  William  Smith,  as  having  right 
to  the  bond  for  £6000,  and  as  a  rider  to  it,  a  claim 
was  also  lodged  for  Mr  Graham,  craving  a  preference 
upon  said  bond  to  the  extent  of  £4000,  the  sum  leot 
by  him  to  William  Smith  and  his  curators.  To  this 
claim  for  Mr  Graham,  it  was  objected  by  the  judicial 
factor — I.  That  the  assignation  in  his  favour  was  null, 
having  been  granted  by  William  Smith  while  in 
minority,  when  he  was  engaged  in  no  profession^ — li. 
That  he  had  no  occasion  for  the  money,  and  the 
amount  was  not  applied  in  rem  versum  of  the  minor. 
The  respondent  denied  the  whole  of  these  statements, 
and  in  addition,  he  founded — I.  Upon  a  deed  of  rati- 
fication which  William  Smith  had  executed  in  bis 
favour  on  26th  June  1832,  in  which  the  transaction 
was  approved  of  and  ratified,  as  excluding  all  object 
tion  of  the  nature  of  those  rested  on. — II.  The  respon- 
dent pleaded,  that,  at  all  events,  the  ratification  im- 
posed the  onus  on  the  objector,  of  proving  that  the 
money  was'  not  applied  in  rem  versum  of  William 
Smith.  The  objector,  in  regard  to  the  ratification, 
pleaded,  That  it  could  not  have  the  effect  of  remoring 
the  objection,  in  respect  it  was  not  executed  till  long 
after  the  process  of  ranking  and  sale  was  in  Court,  and 
the  subject  had  been  rendered  litieious. 

The  Lord  Ordinary  on  9th  Marcn  18S3,  pronounced 
this  interlocutor : — 

^*  Having  heard  counsel  for  the  parties,  and  considered  the  re- 
revised  objections  for  the  judicial  factor  and  common  agent  in 
the  ranking  of  Land,  and  the  answers  thereto  for  William  Alex- 
ander Graham,  and  whole  process.  Finds  it  is  admitted,  that  the 
disposition  and  assignation  in  question  by  William  Smith,  in 
fiivour  of  the  claimant,  the  said  William  Alexander  Gmbam, 
was  granted  bj  him  as  a  security  for  money  borrowed  from  the 
claimant,  and  executed  when  be  was  minor,  and  when  be  was  not 
engaged  in  any  trade  or  profession :  Finds  thut  the  creditun  or 
.  tbe  common  agent  in  the  ranking,  as  in  right  of  William  Smith, 
are  entitled  to  insist  in  a  reduction  of  this  deed,  on  the  ground 
that  it  was  granted  in  his  minority,  and  to  bis  lesion :  Finds, 
that  bis  ratification  of  tbe  deed  after  this  process  was  in  de- 
pendence, is  no  bar  to  tbe  challenge,  and  that  it  may  be  compe- 
tently insisted  in  via  etceptionis  in  the  present  competition ;  and 
before  farther  answer,  appoints  the  cause  to  be  enrolled,  that  the 
claimant  William  Alexander  Graham  may  have  an  opportunity 
of  stating  whether  he  will  undertake  a  proof  of  his  averment, 
that  the  money  was  beneficially  employed  for  the  minor'k  be- 
hoof." 

The  respondent  reclaimed,  but  the  Court  adhered. 

Pint  Division. — Lord  Ordinary,  Corehouse — jfeL  Jameson, 

Patton Alt.  Rutherfurd,  Whigharo.- Thomas  Ranken,S.S.G, 

and  A.  Claaon,  W.S.,  Agenta.*S.  Clerk.— [jr.  IT./).] 


2\ si  June  1833. 

■ 

No»  879. — Buchanan,  Watson  &  Co.,  Pursuers,  v. 
Jambs  Graham  Adam,  Defender. 

Novatio  Peblti — Company — A  mercantile  Jirm,  consisting  of  Iko 
jKirtners,  having  been  indebted  to  another  company,  andufterwards 
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been  ttisMotcedhy  mutual  eonsentf^—and  one  qftfte  partners  being 
hfi  to  discharge  the  debts^  who  commenced  business  under  a  new 
firm,  and  then  entered  into  various  transactions  with  the  creditor, 
vf  which  payment  of  the  balance  due  by  the  old  company  was  one 
part — Circumstances  in  which  held,  that  although  these  transact 
tions  were  not  communicated  to  the  other  partner,  there  was  no 
nopation,  and  he  was  still  liable, 

Bochanan,  Watson  and  Company,  merchants  in 
GlasgofT,  had  a  branch  in  Rio  de  Janeiro,  of  which 
they  were  partners,  and  carried  on  business  there, 
nnder  the  firm  of  Watson,  Spence  and  Company. 
Denny  and  Adam,  merchants  in  Glasgow,  made  va- 
rious consignments  of  goods  to  Watson,  Spence  and 
Company,  and  upon  the  faith  of  which  Buchanan, 
Watiion  and  Company  made  large  advances  to  Denny 
and  Adam.  The  company  of  Denny  and  Adam  was 
dissolved  in  May  1829,  and  its  dissolution  notified  by 
advertisement  in  these  terms : 

*'  The  copartnenfaip  carried  on  by  the  gnbscribers,  noder  the 
firm  of  Denny  and  Adam,  was  dissolved  by  mutual  consent  on 
the  ]5tb  May  last,  when  the  subscriber,  James  G.  Adam,  retired 
from  the  bunness.  The  debts  due  to  and  by  the  concern  will 
be  dischareed  by  the  subscriber,  John  Denny.  (Signed)  John 
Dbnnt,  J.  O.  Adam.** 

Mr  Denny  afterwards  entered  into  a  new  concern, 
under  the  firm  of  John  Denny  and  Company.  At 
the  date  of  the  dissolution  of  the  former  company 
there  was  a  large  sum  due  by  it  to  the  pursuers ;  and  it 
was  alleged  by  the  defender,  but  denied  by  the  pur« 
sners,  that  the  latter  entered  into  arrangements  with 
Denny  for  the  liquidation  thereof,  knowing  that,  by 
the  terms  of  agreement  between  him  and  Adam,  the 
former  had  taken  on  himself  the  payment  of  the  com- 
pany debts.  The  pursuers,  however,  admitted,  that 
they  entered  into  various  new  transactions  with  John 
Denny  and  Company,  by  which  the  latter  were  to 
make  consignments  to  Watson,  Spence  and  Company 
to  a  large  extent;  and  a  letter  was,  on  8th  March 
18S0,  addressed  by  the  pursuers,  embodying  the  terms 
on  wliich  these  matters  were  to  be  conducted,  and 
among  others,  containing  a  statement,  that 

*'  we  (the  pursuers)  should  come  under  advance  to  you  to  the 
extent  of  one 'half  the  invoice  amount,  the  balance  of  the  proceeds 
being  applicable  to  the  lujuidaHon  of  D,  and  A,*s  debts," 

On  22d  March  1830,  the  pursuers  addressed  the 
following  letter  to  John  Denny  and  Company  : 

'*  We  have  this  day  received  from  you,  as  a  settlement  of  the 
over-advances  made  by  us  on  your  late  firm  of  Denny  and 
Adam*9  consignments  to  our  house  at  Rio  de  Janeiro,  Messrs 
WatsoD,  Spence  and  Company,  three  acceptances  for  £6S0 
each,  due  4th  July,  4th  August,  and  4th  September, — ^in  all, 
JC1950;  which  sum,  if  it  be  more  than  the  ascertained  balance 
yrhen  the  accounts  are  closed,  we  shall  repav  you  the  difference. 
But  it  is  expressly  stipulated,  that  these  bills  shall  not  be  put 
into  circulation,  but  shall  be  given  up  to  you  when  certain  ship- 
ments to  Watson,  Spence  and  Company  are  made  by  you,  ac- 
cording to  the  understanding  stated  in  our  letter  to  Mr  Denny 
cf  Bth  instant,  one-half  of  which  shipments  is  to  be  advanced  by 
US  here,  and  the  other  half  to  go  to  the  liifuidaiion  qf  said  over- 
4sdvances.** 

John  Denny  and  Company  having  failed  to  make 
the  stipulated  shipments,  the  pursuers  addressed,  on 
27th  May  1830,  the  following  letter: 

"  As  we  have  not  heard  any  thing  fcom  yon  of  late  regarding 
the  dispatch  of  the  goods  you  had  in  preparation  for  shipment  to 
Messrs  Watson,  Spence  and  Company,  we  presume  you  have 
^ven  up  all  intention  of  liquidating  the  balance  of  D.  aud  A.'s 


account  with  us  in  the  manner  you  proposed.  We  consider  our- 
selves, therefore,  freed  from  any  obligation  not  to  put  in  circu- 
lation the  bills  you  granted  us,  which  we  therefore  intend  to  ne- 
gociate  immediately,  and  give  you  this  intimation,  that  you  may 
be  prepared  to  retire  them  when  at  maturity.     We  remain,"  &c. 

John  Denny  and  Company  having,  shortly  after  the 
date  of  this  letter,  become  bankrupt,  the  pursuers 
made  a  demand  upon  the  defender  for  payment  of  the 
debt  due  by  Denny  and  Adam :  and  thereafter  brought 
the  present  action,  concluding  for  £2357, 10. 10.,  being 
the  alleged  balance  due  by  the  firm  of  Denny  and  Adam. 
In  defence, — besides  a  variety  of  statements,  to  the 
eflfect  that  Watson,  Spence  and  Co.  had  not  fulfilled 
their  engagements  properly,  in  regard  to  the  care  and 
sales  of  the  consignments  made  by  Denny  and  Adam, 
and  that  the  amount  was,  at  any  rate,  erroneously 
charged,— > it  was  pleaded — I.  That  by  the  transactions 
with  John  Denny  and  Company,  without  the  defen-' 
der's  knowledge,  after  the  dissolution  of  the  partner- 
ship of  Denny  and  Adam,  the  pursuers  had  discharged 
all  claim  against  the  defender. — II.  At  any  rate,  he  could 
not  be  liable  beyond  £1950,  in  terms  of  the  letter  of 
22d  March,  and  bills  granted  of  that  date,  limited  to 
that  sum.  The  pursuers  pleaded — ^Where  two  persons 
are  jointly  bound  as  debtors,  and  a  separate  obligstion 
is  granted  by  one  of  them,  the  law  does  not  presume 
either  novation  or  delegation ;  but,  on  the  contrary,  it 
is  held  that  additional  security  is  given.  From  the 
terms  of  agreement  between  the  pursuers  and  John 
Denny  (especially  considering  the  character  held  by 
him  as  the  partner  of  Denny  and  Adam,  intrusted  witn 
the  winding  up  of  that  concern,  and  with  the  liquidation 
of  its  debts),  it  is  clear  that  he  was  acting,  not  only 
for  himself,  but  also  for  the  respondents'  behoof,  and 
that,  by  the  agreement,  there  was  no  restriction  of  the 
debt,  or  discharge  of  the  defender's  liability,  either 
consented  to,  or  contemplated  by  the  pursuers,  but 
merely  an  arrangement  made  for  the  gradual  liquida- 
tion  of  the  debt  due  to  them,  with  such  collateral  se* 
curity  as  the  obligation  and  bills  of  John  Denny  and 
Company  might  afibrd. 

The  cause  having  originally  come  before  Lord 
Medwyn,  his  Lordship,  on  5th  June  1832,  ordered 
cases,  subjoining  the  following  note : 

'*  Two  points  were  pleaded  at  the  debate  r  Is/,  That  by  en- 
tering into  a  new  transaction  with  Denny  without  intimation  to 
Adam,  by  which  payment  was  expected  to  be  obtained  of  the 
debt  due  by  Denny  and  Adam,  all  cUim  against  Adam  has  been 
discharged.  IM,  That  at  least  the  claim,  in  consequence  of  the 
transaction  or  settlement  with  Denny,  cannot  exceed  the  sum  of 
JC1950.  The  Lord  Ordinary  does  not  see  any  difficulty  in  this 
last  point,  as  it  docs  not  appear  to  him,  that,  looking  to  the 
statements  in  the  record,  any  other  alteration  was  made  by  the 
letter  of  22d  March  1890,  on  the  agreement  in  that  of  the  8th, 
except  that  the  pledge  for  making  the  consignment  was  to  be 
bills  for  j£l950,  which  Denny  probably  maintained  the  debt 
would  not  exceed,  instead  of  jC*2000.  As  to  the  other  point,  he 
has  had  considerable  difficulty  in  forming  any  opinion.  It  is  a 
point  of  very  general  importance,  and  does  not  appear  to  have 
been  decided  in  this  Court,  in  circumstances  in  all  respects  the 
same ;  for  there  are  some  shades  of  difference  in  the  only  Scotch 
case  referred  to ; — Buchanan  and  Company  against  Soramenrile, 
I9th  February  1779.  On  thb  account,  the  tiord  Ordinafy  has 
thought  it  expedient  to  appoint  cases.** 

Cases  having  been  lodged,  and  come  before  Lord 
Fnllerton,  his  Lordship  reported  the  cause  upon  thes« 
cases  to  the  Court,  adding  this  note ; 
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**  In  regard  to  the  true  arooant  of  the  over-advancea  made  by 
<he  pursuers  to  the  company  of  Denny  and  Adam,  the  parties 
are  at  issue  on  matters  of  fact,  which  would  require  to  be  ascer- 
tained in  competent  form.     The  question  discussed  in  the  cases 
is  preliminary  to  that  inquiry,  being.  Whether  the  traosactioa 
between  the  pursuers  and  John  Denny,  after  the  intimated  dis- 
aolution  of  the  Company,  did  not  operate  as  a  discharge  of  the 
letiring  partner  Adara^s  liabilty  for  the  company  debt  ?    Even 
on  this  point  the  parties  respectively  make  some  averments 
which  are  not  admitted ;  but  they  appear,  from  the  course  of 
argument  adopted  in  the  cases,  to  have  waived  any  demand  of 
proof  on  those  points,  so  that  the  question  must  be  decided  on 
the  facts  as  admitted,  and  the  legal  inferences  from  the  docu- 
ments produced.     It  is  admitted,  or,  at  all  events,  may  be  as- 
sumed in  the  present  discussion,  that  a  debt  had  been  contracted 
by  the  company  of  Denny  and  Adam  to  the  pursuers.    It  is  ad- 
mitted that,  in  IMay  18^,  the  company  of  Denny  and  Adam 
was  dissolved,  an^that,  on  the  3d  of  June  1820,  intimation  of 
the  dissolution  was  duly  made,  containing  a  notice  *  that  the 
debts  due  to  and  by  the  concern,  would  be  discharged  by  the 
subscriber,  John  Denny.'   It  is  averred  by  the  defender,  that,  by 
the  agreement  between  liiu  and  his  partner  at  the  time  of  the 
dissolution,  John  Denny  was  bound  to  relieve  the  present  de- 
fender Adum,  of  all  tbc  company  debts;  and  from  the  minute 
pf  agreement  produced,  it  is  probable  tbat  this  is  the  fact.     But 
this  is  not  admitted  by  the  pursuers ;  and  at  any  rate,  it  is  denied 
by  the  pursuers,  and  there  is  no  proof  to  the  contrary,  that  the 
terms  of  this  agreement  were  made  known  either  to  the  public 
or  to  the  pursuers.     It  is  also  admitted  by  the  defender,  tbat, 
though  the  business  was  carried  on,  after  the  dissolution,  by 
Denny,  under  the  firm  of  Denny  and  Company,  Denny  was  the 
sole  partner  In  the  concern.     The  question  then  is,  Whether, 
considering  the  situation  of  Denny,  and  his  powers  in  regard  to 
the  dissolved  company,  as  intimated  in  the  notice  of  dissolution, 
the  transaction  in  March  1880  is  to  be  viewed  aa  a  discharge  of 
the  company,  and  consequently  of  the  defender,  Adam,  and  an 
adoption  of  the  separate  security  of  the  new  company,  consist- 
ing of  Denny  alone  ?     The  opinion  of  the  Lord  Ordinary  is, 
that  it  cannot  be  so  viewed.     As  the  pursuers  unquestionably 
held  both  of  these  parties  tiound,  the  dischaige  of  that  joint  obli- 
gation, on  an  undertaking  of  payment  by  only  one  of  them,  is 
not  to  be  presumed.     In  some  of  the  cases  referred  to  by  the 
defender,  as  when  a  bill  payable  by  the  company  was  given  up 
on  receiving  a  bill  by  the  remaining  partners ;  or  when  a  docu- 
ment was  taken  from  the  remaining  partners  *  in  satisfaction*  of 
the  company  debt,  the  plea  of  novaiio  might  be  held  to  be  esta- 
bUshed  by  direct  proof.     But  the  present  case  is  one  of  a  dif- 
ferent kind.     The  pursuers  having  applied  to  Denny  for  pay- 
ment, and  being  unable  to  obtain  it,  entered  into  the  transaction 
of  March  1830 ;  which  seems  to  be,  in  substance,  nothing  more 
than  an  obligation  on  the  part  of  Denny  to  put  into  the  hands 
of  the  pursuers  goods  to  a  certain  amount  by  invoice ;  and  on 
the  part  of  the  pursuers,  to  advance  upon  those  goods  half  of 
that  amount,  while  the  bidance  of  the  proceeds  upon  the  sales 
is  to  be  applicable  *  to  the  liquidation  of  D.  and  A.'s  debts.*  And 
the  Lord  Ordinary  does  not  think  tbat  the  expression  in  the 
second  letter  of  the  22d  March,  that  the  bills  for  £1950  are  re- 
ceived  'as  a  settlement  of  the  over-advances  made  to  Denny  and 
Adam,'  alters  the  case.     This  expression  must  be  construed  in 
oonnection  with  the  rest  of  the  letter,  and  with  the  transaction 
to  which  it  relates.     Now,  by  tbat,  the  bills  were  granted,  not 
absolutely,  but  as  the  instrument  for  securing  the  performance 
of  Denny*s  obligation  to  consign  goods, — the  stipulation  being, 
tbat  the  bills  were  to  be  delivered  up  on  a  quantity  of  goods 
being  shipped  to  twice  the  amount  of  the  bills.     According  to 
the  remark  in  the  note  of  the  former  Lord  Ordinary,  <  no  other 
alteration  was  made  by  the  letter  of  22d  March  1830,  on  the 
agreement  in  that  of  the  8th,  except  that  the  pledge  for  making 
the  consignment  was  to  be  bills  for  £1950,  which  Denny  pro- 
bably  maintained  the  debt  would  not  exceed,  instead  of  jC*2000.* 
Tbe  Lord  Ordinary  thinks  there  is  nothiag  in  such  a  transaction 
which  can  be  considered  as  importing  a  discharge  of  the  com- 
pany or  of  the  retiring  partner.     It  appears  to  be  only  a  legiii- 
mate  measure  for  obtaining  payment  or  liquidation  from  one 
oi  the  ]»arties  bound,  without  in  any  way  waiving  the  claim  upon 


the  other.     Accordingly,  the  defender  seems  to  rest  his 
not  so  much  upon  any  express  or  implied  discharge  oontem- 
plated  by  the  pursuers,  as  upon  the  necessity,  in  equity,  of  at- 
taching to  the  transaction  that  effect ;  in  consequence  of  the 
supposed  injury  which,  on  any  other  view,  he,  tbe  retiring  part- 
ner, must  suffer,  by  the  puivuers  failing  or  delaying  to  m<ike 
effectual  a  claim  which  might  have  instantly  been  made  good  on 
the  intimation  of  the  dissolution.     But  his  argument  on  this 
point  seems  to  involve  the  fallacy  of  assuming,  in  theilm  place, 
That  an  intimation  of  the  kind  implies,  not  merely  that  one  of 
the  partners  is  authori^^ed  to  manage  and  close  tie  company 
concerns,  but  that  tangible  funds  are  actually  placed  in  his  hands 
for  the  instant  payment  of  all  the  company  debts ;  and,  tiftf, 
Tbat  such  being  the  case,  the  retiring  partner  is  entitled  to  lesve 
matters  to  be  settled  between  the  managing  partner  and  the 
company  creditors  as  they  see  cau^e,  they,  and  not  he,  under- 
taking the  hazard  of  auy  dela;^.    But  neither  the  one  or  tbc 
other  is  the  case.     Tbe  only  object  of  such  an  intimstiou  is,  to 
authorise  company  creditors  or  company  debtors  to  deal  in 
safety  with  the  managing  partner.     In  the  present  case,  it  will 
be  observed  that  the  defender  admits,  what  indeed  is  proved  by 
the  document  produced  by  himself,  namely,  the  minute  of  agnw- 
ment^that  part  of  the  company  effects  was  taken  potcessiua  of 
by  himself;  and  so  far  as  the  Xjord  Ordinary  can  perceive,  be 
does  not  aver  on  the  record,  that  company  funds  were  actually 
in  Denny*s  hands  sufficient  to  enable  him  to  discharge  tbe  com- 
pany debt,  at  the  time  when  the  transaction  between  him  and 
the  pursuers  was  entered  into.    2<'(y,  It  is  a  mistake  to  suppose 
that  a  retiring  partner  is  entitled  to  plead  either  ignorance  of 
tbe  proceedings  of  the  partner  appointed  to  close  the  concern, 
or  inability  to  prevent  him  from  postponing  payment  of  the  com- 
pany debts.     The  retiring  partner  is  bound  to  inquire  into  the 
actings  of  the  managing  partner,  and  he  has  tbe  power  in  tbc 
character  of  partner,  a  fortiori  if  he  has  such  an  oblif^ation  >s  tbat 
founded  on  by  tbe  defender,  to  compel  the  managing  partner  to 
obtain  discharges  of  the  company  debts,  if  he   has  company 
funds  sufficient  for  that  purpose.     There  would  thus  arise  tbis 
dilemma:  that  if  the  retiring  partner  knew  of  the  insu/Iicieney 
of  the  company  funds  in  the  hands  of  the  managing  partner  at 
the  time  of  the  dissolution,  he  clearly  could  not  urge  any  pita  of 
hardship  arising  from  a  transaction  like  that  in  question ;  and,  on 
the  other  band,  if  he  knew  the  funds  were  sufticient,  he,  on  fail- 
ing to  enforce  the  appropriation  of  ihem  to  the  discharge  of  ifce 
company  debts,  would  be  much  more  justly  chargeable  vnth 
giving  time  to  the  remaining  partner,  than  third  parties  who  had 
no  information  of  the  true  state  of  the  company  funds,  and 
were  obliged  to  take  the  measures  appearing,  in  sound  discretion, 
the  best  calculated  to  obtain  payment  For  it  must  be  rememl«r- 
ed,  that  a  retiring  partner,  though  be  cannot  compel  tbe  com- 
pany creditor  to  take  payment,  if  he  rather  cboost-s  to  enter  into 
a  new  transaction  with  the  remaining  partner,  has  tbe  mesnsof 
compelling  the  company  creditor  either  to  take  payment  ordi«- 
cbarge  the  company.    Upon  the  whole,  then,  the  Lord  Ordinary 
would  have  been  disposed  to  pronounce  an  interlocutor  in  faroar 
of  the  pursuers,  had  it  not  been  for  the  case  of  Buchanan  and 
Sommervile,  referred  to  by  the  defender.  That  esse,  indeed,  dif- 
fered from  the  present  in  some  cireumstances  more  faroonblc 
to  a  presumption  of  a  discharge  of  the  dissolved  company:  as 
in  the  Jirst  place.  The  new  company  included  a  partner  who 
had  not  been  a  member  of  tbe  former ;  and,  2Wy,  It  sppeais 
firom  the  report,  that  the  creditor^  after  making  out  his  soeoaar, 
and  drawing  the  bill  on  the  old  firm,  'agreed  to  take'  an  aecep- 
tanoe  by  tbe  new  company.     But  as  the  report  contains  no  in- 
timation that  these  specialties  weighed  with  the  Court  is  fi^ 
Doundng  the  decision,  and  as  the  question  is  one  of  ftrj  con- 
siderable practical  importance,  tbe  Lord  Or&uuy  has  tbougbt  it 
most  advisable  to  report  it." 

At  advising. 

Lord  PresifJent  thought  the  case  one  of  difficulty,  rertaisly 
novation  is  not  to  be  presumed ;  but  to  discover  whether  or  net  it 
took  place,  the  whole  transactions  must  be  looked  to.  The  par- 
suers  entered  into  a  complex  tramiaetion  for  themselves,  sad  from 
which  new  profits  might  arise ;  and  H  the  coBsignneata  bsdWf* 
made,  there  would  have  been  luge  firofits,  besides  fsyneat  si 
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the  debt  doe  bj  tbe  oM  firm.  Now,  were  the  parenera  entitled 
to  do  this,  without  intinuition  to  Mr  Adam  ?  I  think  not 

Lord  Balgray  was  of  a  different  optnion.  He  thooglit  tliere 
wu  no  novation  here,  and  that  Adam  waa  still  liable. 

Lord  Craigie  concurred  with  Lord  Balmy. 

Lord  Giliigs  was  of  the  same  opinion.  NoTation  cannot  be  pre- 
sumed without  the  dearest  evidence,  and  there  was  not  such  evi- 
dence bere.  Althooji^b  a  partnership  is  dissolved,  yet  it  still 
subsists  until  the  whole  debts  due  by  it  are  paid. 

The  Court  pronounced  this  interlocutor : 

**  Find  that  there  is  no  nopatio,  and  that  the  defender,  James 
Graham  Adam,  is  still  liable  to  the  pursuers,  aa  a  partner  of  the 
company  of  Denny  and  Adam,  for  any  sum  that  may  ultimately 
he  found  to  be  due  in  this  action  ;  and  remit  to  the  Lord  Ordi- 
nary to  proceed  accordingly,  reserving  all  questions  of  expenses.*' 

First  IK  vision.— Lords  Ordinary^  Medwyn  and  Fullerton.— 
Je:,  Christ i8on.—y^//.  Neaves.— W.  Renny,  W.  S.,  and  James 
Stuart,  S.S.C.,  Agents.— D.  C\erk.^J,}r,D,] 

2UtJune  1833. 

Ko.  380.---IlaBERT  Balfour,  Punuer,  v.  Archi- 
bald I1YLE9  Defender, 

Knowledge--* Constructive  and  Actual — Jury  Court— Isstie— 
Verdict — A  purmer  haUn/^  gene  to  trial  on  an  istue,  whether 
a  dff  nd^r,  when  he  took  a  particular  legal  ttep,  knew  a  certcda 
fuet^'^lie  Judges  having  directed^  that  actual  knowledge  wai  ne- 
cesswry^  and  ihat  it  wat  not  enough  to  prove  knowledj^e  in  the 
axent  or  trudee  of  the  defender  ^  and  I'te  Jury  having  found  for 
the  dejender^'^the  Court  disallowed  a  bill  ofercepliotti,  taken  on 
the  ground,  that  knoioledge  by  the  agent  or  trustee  woi  sufficient. 

In  this  case»  the  Court,  28th  February  183:?,  di- 
reeled  the  follovriag  issue  to  be  tried,  vis. :— • 

**  Whether  or  not  Archibald  Lyle,  defender,  when  he  accept- 
ed a  renunciation  by  George  Gn»ham  of  the  lease  of  the  lands 
of  Dnim,  knew  the  fact  of  the  transference  and  assignation  of 
£  100,  due  under  the  sub-tack  of  these  lands,  to  Robert  Balfour, 
pursuer?" 

After  evidence  led 

**  the  said  Lords  did  then  and  there  declare  and  deliver  their 
•pinion  to  the  jury  aforesaid*  that  under  the  said  i»sue,  commu* 
nication  to  an  agent  or  tnistee  for  the  partv  was  not  by  law  to 
be  held  to  be  communication  to  the  party  himself,  though  such 
communication  to  an  agent  or  trustee  is  admissil»le  as  a  circum- 
stance of  evidence  to  prove  communication  by  the  agent  or  trus** 
lee  of  the  same  matter  to  his  employer ;  but  that  proof  of  know- 
ledge existing  de  facto  in  the  defencier  himself,  whether  derived 
from  such  communication  or  otherwise,  was  necessary,  under 
the  special  terms  of  the  issue,  to  entitle  the  pursuer  to  a  verdict 
And  the  jury  aforesaid  did  then  and  there  deliver  their  verdict 
for  Che-said  defenders :  Whereupon  the  said  counsel  for  the  said 
pursuer  did  then  and  there  except  to  the  foresaid  opinion  of  the 
■aid  Lords,  and  did  contend  that,  instead  of  the  direction  on  the 
law  given  b;^  the  said  Lords  as  aforesaid,  they  should  have  di- 
rected the  jury  to  dnd  for  the  pursuer,  by  directing  them  that/ 
under  the  said  issue,  communications  made  to  the  agent  or  trus- 
tee for  the  defender  were  to  be  held  as  communications  made  to 
the  defender  himself,  and  as  proof  of  knowledge  on  his  part  of 
the  contents  or  import  of  such  communicatious  ;  and  that  the 
pursuer  having  proved  the  fact  of  such  communications  being 
made  to  the  defender's  agent  or  trustee,  and  of  their  knowledge 
of  the  import  thereof,  was  not  farther  bound  to  prove  actual 
communication  by  them  to  the  defender,  or  actual  knowledge  on 
bis  part,  of  the  import  of  the  said  communications  •  and  there- 
fore the  said  Lords  should  have  directed  the  said  jury  to  find  a 
verdict  for  the  said  pursuer." 

At  adrising  the  bill  of  exceptions — the  Court  dis- 
allowed tlie  bill. 

Second  Division.— Judges,  Lords  Mackenzie  and  !^fedwyn. — 
AH.  Bttcbaiwu.— ^//.  More. — James  Pedie,  W.8.,  and  Edward 
M'Milbuif'B.S.C.,  Agents.— Jury  Clerk.— [r.  C] 


22dJune  1833. 

No.  381.— Poor  William  Robertson,  Pursuer^  v. 
John  Blair  Hyndman,  Defender, 

Proving  of  Tenor^ Expenses — Completion  of  Title — A  defen^ 
der  having  improperly  o^ecled  to  the  pursuer^t  title,  and  having 
imiUed  for  a  proving  of  the  tenor  of  a  certain  document — Hcld^ 
that  the  defender  was  liable  to  the  pursuer  in  expenses. 

The  pursuer  alleged  that,  in  1814,  he  acquired  a 
tack  of  coal  from  James  Blair  of  Burro wland,  at  the 
fixed  rate  of  £50  per  annum,  or,  in  the  option  of  the 
proprietor,  at  a  certain  lordship.  The  pursuer  having 
represented  that  he  was  unable,  from  the  natural  ob- 
structions to  the  working  of  the  coal,  to  fulfil  his  en* 
gagements,  Blair  addressed  to  him  a  holograph  missivef 
dated  25th  March  1815,  in  the  following  terms : 

*'  You  shall  paj  no  rent  for  the  coal  for  the  time  you  are 
sinking  for,  and  fitting  up  the  main-coal,  and  I  shall  be  at  half 
the  expense.** 

On  the  faith  of  this  letter,  the  pursuer  alleged  that 
he  continued  to  work  the  c<»a1  till  he  had  incurred 
an  expense  of  about  £1500.  Blair  having  died  short* 
It  after  granting  the  said  letter,  was  succeeded  by 
the  defender,  John  Blair  Hyndman  of  Springslde, 
who,  in  1817,  instituted  against  the  pursuer  an  ac- 
tion before  the  Slieriff  of  Ayr,  inter  alia^  for  alleged 
arrears  of  rent  due  by  the  lease  of  the  said  coals. 
Bobertson,  in  defence,  produced  and  founded  on  the 
said  holograph  letter  by  Blair  Hyndman's  predeces- 
sor. In  the  process  before  the  Sheriff  Court,  the 
said  letter  was  argued  upon  and  referred  to,  and,  in 
a.  report  by  an  accountant,  ordered  by  the  SherifF, 
it  was  verbatim  engrossed.  After  this  process  had  de« 
ponded  for  two  years,  the  said  letter  was  found  to  be 
amissing.  The  pursuer,  Robertson,  sometime  after- 
wards raised  an  action  in  the  Court  of  Session  against 
Hyndman,  concluding  for  payment  of  one-half  of  the 
expense  incurred  in  smking  for  the  coal,  on  the  ground 
of  his  having  succeeded  to  the  estate  of  Burro  wland. 
In  defence,  it  was  pleaded — That  the  said  letter  was 
not  produced,  and  had  never  existed  ;and  that  a  letter, 
pretending  to  be  holograph  of  Blair,  and  produced  in 
the  Inferior  Court,  wa^  a  forgery,  and  had  been  with- 
drawn from  that  process  nnder  circumstances  of  sum- 
picion  against  the  pursuer.  After  a  record  was  made 
up  in  theaction,andadebatehad  taken  place  on  the  point, 
Lord  Medwyn  on  26th  February  1831,  sisted  farther 
procedure,  till  the  document  libelled  on  should  be  pro- 
duced,or  a  process  was  raised  for  proving  its  tenor.  Ac- 
cordingly, a  summons  of  declarator  and  proving  of  the 
tcnur  of  the  said  holograph  letter  was  raised  on  30(h 
May  1831,  and  the  Court  having,  on  lOth  July  1832, 
sustained  the  adminicles  as  sufficient  to  allow  a  proof  of 
the  tenor  of  the  said  letter,  granted  the  pursuer  leave 
to  prore  the  casus  amisaionis^  and  that  the  said  letter 
was  holograph  of  the  deceased  Blair.  After  a  volu- 
minous conjoined  proof,  the  Court  found  that  the  pur- 
suer had  established  these  points.  The  pursuer  then 
moved  for  expenses,  in  respect  that  the  defender  had, 
by  his  unfounded  objections,  improperly  caused  the 
expense  of  the  proving  of  the  tenor  of  a  deed  which 
he  knew  to  have  existed,  and  to  have  been  genuine, 
and  with  the  terms  of  which  he  was  acquainted.  An- 
swered— Ever^r  party  is  bound  to  be  at  the  expense 
of  completing  his  own  title*     Expenses  are  never 
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given  against  a  defender  in  a  proving  of  the  tenor  of 
^  lo»t  document. 

Lord  GUnke  said,  there  was  no  doubt  as  to  tbe  general  rule, 
that  a  party  ought  to  make  up  bis  own  title  at  bis  own  expense; 
bnt  in  this  case,  tlie  litigation  bad  been  unreasonably  carried  on 
by  the  defender,  and  the  opposition  had'  been  improper.  In 
rases  of  cessio,  the  Court  almost  never  gave  expenses ;  but  there 
had  occurred  rases  where  opposition  was  so  unwarrantable,  that 
expenses  had  been  allowed  to  the  pursuer  of  tbe  cesno.  In  the 
present  case,  it  was  evident,  from  the  whole  circumstances,  that 
the  defender  ought  never  to  have  demanded  a  proving  of  the  te- 
nor of  tbe  letter  founded  on  by  the  pursuer;  and  if  expenses  are 
not  given,  Justice  would  not  be  afforded. 

Lord  Justice- Clerk  was  of  the  same  opinion.  The  case  would 
have  gone  on  smoothly  before  Lord  Medwyn,  if  improper  oppo- 
sition had  not  been  made  by  the  defender. 

Lords  Meadotobank  and  Cringleiie  concurred,  and 
tire  Court  pronoanced  this  interlocutor: 

**  Find  tbe  easm  amitnonii  of  the  document  libelled  upon,  and 
the  tenor  thereof,  and  that  the  same  was  holograph  of  the  late 
J«mes  Blair  of  Burrowland,  proven  as  libelled,  and  decern  and 
declare  nccordingly :  Find  the  defender  liable  in  expenses  of  pro> 
cess,  allow  an  account,"  &c. 

Second  Division Lord  Ordinary,  Medwyn. — Act.  Dean  of 

Faculty  (Hope)  and  Fergnsson. — Alt*  Jameson  and  James 
McDonald. —  Robert  Mncfarlane,  W.S.,  and  Alexander  Lind- 
say, W.E.,  -Agents. — Mr  Fei^guson,  Clerk.— [/.IT. JJ.] 

25th  June  1833. 

No.  382. — Mrs  Mary  Ritchie  &  Husband,  Advo^ 
caiors,  V.  Joseph  Purdie,  Respondent, 

Servitude — Common  Stair — Common  Property — Circnwutancet 
in  which  heldt  that  a  parly  wat  entitled  to  open  a  door  from  kii 
own  house  to  a  common  stair,  without^  and  even  against,  the  con" 

■    sent  of  the  proprietors  of  the  tenement. 

The  tenement,  No.  50,  George  Street^  was  bailt  by 
John  Brough.  It  is  a  double  tenement,  consisting  of 
several  flats,  the  entry  to  which  is  by  a  common  stair 
or  passage  which  divides  the  tenements  to  the  east 
and  west.  One  of  the  flats  on  the  east  was  acquired, 
in  1787,  by  Mr  Purdie,  and  in  the  titles  was  describ- 
ed as 

**  All  and  Whole  that  lodging  or  dwelling-house,  consisting  of 
four  rooms,  bed  closets  and  kitchen,  and  other  conveniencies, 
lately  possessed  by  Stewart  Cheyne,  bookseller  in  Edinburgh, 
bounded  on  tbe  east  by  the  bouse  sold  to  John  Robertson,  print- 
er in  Edinburgh,  and  on  tbe  west  by  a  mutual  gable  betwixt 
the  above  subjects  and  a  tenement  built  by  John  Brough,  wrigbt 
in  Edinburgh,  on  part  of  the  ground  after  mentioned,  and  dis- 
poned to  the  different  proprietors,  and  by  the  common  staircase ; 
which  lodging  hereby  disponed  is  tbe  fourth  storey  from  tbe 
foundation  of  that  tenement  of  land  built  by  the  said  John 
Bfougb,**  &c.,  *'  with  the  benefit  of  the  water-pipe  in  the  front 
area,  and  free  ish  and  entry  to  the  said  lodging  by  the  foresaid 
common  stair,  and  access  to  the  common  passage  to  the  roof  and 
chimney  tops  on  all  necessary  occasions  ;  the  said  Joseph  Pordie 
and  Mrs  Mary  Purdie,  and  their  foresaids,  being  always  at  the 
joint  and  proportional  expense  of  upholding  the  common  stair 
window  in  the  roof,  which  gives  light  thereto,  along  with  tbe 
other  proprietors  who  use  the  same." 

About  the  same  period,  Mr  Brough  sold  to  Miss 

Morrin  two  flats  on  the  west.  One  of  these,  being  the 

fourth,  was  acquired  by  the  advocator,  Mrs  Ritchie. 

Tliis  flat  was  not  exactly  on  the  same  level  with  the 

other,  but  one  or  two  feet  lower,  the  ascent  to  the 

other  being  by  one  or  two  steps.     I'he  description  of 

thiat  flat  was  in  almost  the  same  words,  mutatis  mutant 

dist  as  that  acquired  by  Purdie.    It  was  described  as 

•*  All  and  Whole  that  lodging  or  dwelling  house,  No.  50, 


George  Street,  consisting  of  six  fire  rooms,  and  kitchea,  dosets. 
and  other  conveniences,  which  dwelling-house  is  bound«l  on  the 
east  by  the  mutual  gable  between  the  above  subjects  and  a  tene« 
ment  built  bv  John  Brough,  wrigbt,  in  the  new  extended  royalty 
of  Edinburgh,  and  sold  to  tbe  deoeaaed  David  Hunter  of  Black, 
ness,  and  others,"  (that  is  tbe  tenement  in  which  the  respondent's 
house  is  situated,)  "  and  on  the  west  by  the  east  entry  to  tbe  new 
Assembly  Rooms,  being  tbe  fourth  storey  from  tbe  ground,  &c., 
together  with  the  benefit  of  tbe  water-pipe  in  tbe  front  area* 
and  communication  with  th«  common  sewers,  and  free  ish  and 
entry  to  the  said  dwelling-house  and  others,  by  the  common  stair 
of  the  said  tenement,  and  tbe  privtl^e  of  tbe  space  or  area  at 
the  foot  of  tbe  common  stair,  which  is  declared  to  be  tbe  joint 
property  of  the  whole  proprietors  of  tbe  said  tenement,  as  also 
free  ish  and  entry  to  tbe  said  celUmand  water-pipe  by  the  stairs 
leading  down  to  tbe  sunk  area.** 

In  the  drawing  room  of  the  advocator's  house  there 
was  a  recess  towards  the  common  stair,  the  division  be- 
tween which  was  merely  a  thin  brick  partition.  With 
the  view  of  obtaining  access  to  a  school  room,  the  ad- 
vocator, in  May  1830,  took  down  this  partiUon  and 
put  a  door  in  its  place,  communicating  with  the  com- 
mon stair.  Upon  this  having  been  done,  the  respon- 
dent, and  some  other  proprietors  of  the  tenement 
(who,  however,  afterwards  withdrew),  presented  an 
application  to  the  Dean  of  Guild,  complaining  of  the 
alteration,  and  praying  for  an  order  against  the  advo- 
cator to  shut  up  the  door  and  restore  the  building  to 
its  original  condition. 

After  some  procedure,  the  Dean  of  Goild,  on  28th 
October  1830,  pronounced  this  interlocutor  ^— 

**  Having  advised  the  condescendence  for  Mrs  Ritchie  and 

Husband,  and  the  answers  for  Joseph  Purdie,  with  tbe  sasiues 
produced  therewith,  In  respect  it  is  admitted  by  Mr  Purdie,  and 
proved  by  bis  said  sasines  produced,  that  his  prc^rty  is  separated 
from  the  common  stair  in  question  by  the  gable  wall  of  Mrs 
Ritchie's  house,  by  which,  and  by  the  common  stair,  it  ia  said  in 
the  sasines  to  be  bounded  on  tbe  west,  and  his  rig^t  to  the  com- 
mon  stair  is  denominated  ish  and  entry  only,  witia  the  burden  to 
aid  in  maintaining  tbe  stair,  a  burden  which  bv  law  falls  en  the 
use  of  a  servitude.  Find  that  Mr  Purdie*s  right  to  tbe  common 
stair  is  only  a  servitude,  and  not  a  common  property,  and  that  he 
is  not  entitled  to  challenge  Mrs  Ritchie's  operations  in  question : 
Therefore  refuse  the  prayer  of  Mr  Purdie*s  original  peticioo  ; 
find  him  liable  in  expenses  of  process  to  the  respondents  Mrs 
Ritchie  and  husband,  and  allow  an  account  thereof  to  be  lodged 
by  them,  to  be  taxed.'* 

But  on  advising  a  reclaiming  petition,  with  anawersy 
this  interlocutor  was  pronounced,  1 3th  January  1831 : 

«  Having  advised  with  the  assessors,  and  reconsidered  tbe  case 
—Find  that  the  common  stair  in  question  is  common  property  to 
the  petitioner  as  well  as  the  respondents ;  and  as  it  has  been  de- 
cided in  various  cases  by  the  Court  of  Session  that  no  alteration 
can  be  made  upon  a  common  stair  without  the  consent  and  con- 
currence of  all  parties  having  a  common  right  of  property  therein, 
therefore  alter  the  interlocutor  complained  of,  and  decern  and  or- 
dain tbe  defenders  to  build  up  tbe  door  complained  of,  and  to  pot 
tbe  wall  in  the  like  condition  it  was  previous  to  the  said  door 
being  struck  out,  and  that  within  four  weeks  from  this  date ;  and 
failing  their  doing  so  within  the  time  limited,  giants  warrant  to 
the  petitioner  to  do  the  same  at  the  expense  of  the  defenders ; 
finds  the  defenders  liable  in  expenses,  and  appoints  an  account 
thereof  to  be  lodged." 

Shortly  after  the  above  application  had  been  pre- 
sented, Mrs  Ritchie  presented  a  petition  to  the  Dean 
of  Guild  (19th  June  1830,)  narrating  the  prior  appli- 
cation, and  praying  to  conjoin  the  two, 

**  and  to  find  and  declare  that  the  petitioners  bad  a  right  to  open 
tbe  said  door  in  questiooi  and  to  use  it  io  time  coming;  that  it 
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is  neither  burtfiil  nor  inoommodious  to  thei^  own  lodging  nor  to 

the  tenement.** 

In  thiii  application,  after  a  variety  of  procedure,  the 
Dean  of  Guild  pronounced  thin  interlocutor,  17th 
March  1831: 

'*  Having  resumed  considemdon  of  the  revised  coddescendence* 
and  rerised  answers,  and  whole  cause,  dose  the  record, — Find 
it  proved  by  the  title-deeds  psoduced,  that  both  tenements,  as 
well  that  in  which  the  petitioners*  flat  is  situated,  as  that  in 
which  the  reapondent*8  flat  is  situated,  were  built  by  the  same 
person,  Brough,  who  intended  and  coostrocted  the  single  and 
onlj  common  stair  in  question,  for  the  use  of  both  tenements, 
and  gave  the  right  to  use  it,  and  uphold  it  in  the  same  terms 
to  both  tenements  :  Find  the  stair  common  to  both  tene- 
ments, and  the  petitioners  not  entitled  to  break  out  a  door  in- 
to it,  the  same  being  objected  to  by  the  respondent :  There- 
fore, refuse  the  prayer  of  the  original  petition,  and  find  the  peti  • 
tioners  liable  in  expenses  of  process,  of  which  allow  an  account 
by  the  respondent  to  be  given  in  and  taxed.**— A*ble  6y  the  M" 
feasor : — **  The  court  could  not  bare  pronounced  any  other  judg- 
ment, after  their  judgment,  with  the  advice  of  the  assessor,  in  the 
other  process  between  the  same  parties ;  but  they  are  satisfied 
that  the  merits  are  made  still  more  clear  in  the  present  process. 
It  will,  therefore,  be  unnecessary  for  the  petitioners  to  crave  the 
opinion  of  all  the  assessors,  that  having  been  already  obtained.** 

Mrs  Ritchie  advocated  both  proceitses,  pleading,— 
That  the  operation  complained  of  was  one  which,  being 
upon  her  own  property,  she  was  entitled  to  make,  and 
was  in  reality  nothing  but  opening  a  recess  which  had 
originally  been  intended  to  form  a  door.  The  re- 
spondent pleaded — I.  That  the  operation  being  an  al- 
teration on  the  wall  of  the  common  gable  in  the  stair, 
which  was  common  property,  the  advocator  was  not 
entitled  to  make  any  alteration  thereon,  without  tlie 
consent  of  all  the  proprietors. — II.  That  the  opening 
of  the  door  into  the  common  stair  was  a  great  incon- 
venience to  the  respondent)  and  lessened  the  value 
of  his  property. 

The  Lord  Ordinary,  on  20th  December  1832,  re- 
polled  the  reasons  of  advocation,  with  expenses*  The 
advocator  reclaimed ;  and  at  advising, 

Lord  Balgra^* — I  never  saw  a  plainer  case  in  my  life.  I  in- 
spected the  premises,  and  it  is  quite  plain  that  this  is  not  a  com- 
mon gable  at  all.  The  place  where  the  door  has  been  opened 
has  been  intended  for  a  door  from  the  beginning.  The  only 
persons  that  have  the  least  right  to  interfere  are  the  proprietors 
of  the  boose  above,  who  have  a  servitude  oaeriMfirendi;  and  they 
can  only  interfere  when  they  can  show  that  danger  is  appre- 
hended. But  there  is  no  danger  here  at  all  even  alleged ;  and  I 
am  sure  none  could  be  stated.  The  wall  here  is  not  common 
property ;  it  is  a  wall  of  the  party*s  own  room ;  and  what  difference 
can  it  make  to  the  respondents,  whether  the  door  enters  from  the 
end  of  it  or  the  middle. 

Lord  Gilliet  concurred.  It  is  the  doctrine  of  the  law  of  Scot- 
land, that  a  party  is  not  entitled  to  use  his  right  in  amulaliantm 
vicinit  and  I  should  be  very  sorry  to  see  that  doctrine  overturned. 
I  recollect  a  very  long  speech  of  Lord  Thurlow,  in  which  he 
stated  this  as  the  law,  and  regretted  that  it  was  not  also  the  law 
of  England.  It  is  a  most  viUuable  rule ;  but  I  think  we  would 
do  much  to  shake  it,  if  we  adhere  to  the  interlocutor. 

Lord  Pretidfnt. — I  am  of  the  same  opinion.  There  may  be  a 
Httle  more  noise  by  a  few  boys  running  up  and  down  the  stair, 
or  the  stair  may  be  a  little  more  dirtied.  That  is  all  the  re- 
spondents can  complain  of :  but  that  will  not  do,  unless,  to  be 
sure,  it  can  be  complained  of  as  a  nuisance.  If  the  respondents 
can  make  that  out,  let  them  indict  it  as  a  nuisance. 

Lord  Craigie  concurred,  and  the  Court 

"  Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against ; 
and  in  respect  that  the  wall  in  which  the  door  complained  of  was 
opened  is  not  common  property,  nor  part  of  the  common  stair, 


and  that  in  an  advocation,  (the  original  petitioners)  have  not 
shown  any  material  interest  encroached  upon  by  the  said  opera- 
tion, advocate  the  cause,  dismiss  the  original  petition,  and  de- 
cern :  Find  the  advocator  and  her  husband  entitled  co  expenses 
incurred  by  them,  both  in  this  Court  and  in  the  Inferior  Court, 
and  remit  the  account,**  &c. 

First  Division.— Lord  Ordinary,  FuUerton.— ^c/.  Dean  of 
Faculty  (Uope).~^/i.  Keay.—J.  G.  Barr,  S.S.C.,  and  Alex- 
ander Anderson,  Agents. — Mr  Bell,  Clerk. — lJ.W»D.] 

25th  June  1833. 

No.  383. — Gerrit  Schuurmans  &  Son,  &  Attor- 
NIBS,  Pursuers,  v.  William  Stkpukn  &  Sons,  De^ 
fenders. 

Sale — Delivery — Ussge  of  Trade — A  Seoltman  having  orderetl 
/rom  a  Dutch  hovae  a  quaniiiy  of  wood,  which  ihe  former  had  tent 
out  a  pmon  to  choose ^  and  vnttcr  whose  direction $U  was  shipped 
at  Rutierdam — Hetdt  thai  Rotterdam  is  the  port  of  tlelivertf ; 
and  that  the  sort  of  measure  must  be  regulated  by  the  ttsage  ^ 
that  port. 

The  defendera,  who  are  timber  merchants  in  Aber- 
deen, upon  25th  May  Ib25,  sent  the  following  order 
to  the  parKuers,  who  were  merchants  in  Rotterdam  : 

*'  Gentlemen, — Our  mutual  friend  Mr  Berry  having  called 
on  us  repeatedly,  respecting  our  taking  a  cargo  of  timber  from 
your  place ;  and  as  be  informs  us  that  you  can  at  present  supply 
us,  we  now  send  out  James  Alexander,  one  of  our  carjientera, 
to  select  what  may  suit  us,  and  have  to  request  you  muy  get  a 
vessel  cngii^ed  on  the  most  favourable  terms  possible,  to  bring 
from  forty-five  to  fifty-two  loads  here  fur  us  as  a  sample  at  pre- 
sent. As  it  is  of  a  certain  size  and  dimensions  we  want,  we 
trust  you  will  have  no  objections  to  grant  us  such,  as  what  may 
be  of  a  different  description  may  suit  other  purchasers  better  than 
us  i---a8  also,  to  grant  James  Alexander  whatever  money  he  may 
require,  and  such  power  and  assistance  in  selecting  the  timber 
as  may  be  requisite.  We  only  further  request,  and  depend  that 
you  will  do  the  best  for  us  in  granting  the  timber  on  as  favour- 
able terms  as  possible ;  and  should  the  quality  and  dimensions 
answer,  and  the  price  be  sufficiently  low,  we  have  no  doubt  we 
can  give  you  very  large  orders  in  future,  and  that  such  may  be 
an  extensive  opening  to  you  to  this  place  to  deal  with  others.** 

Mr  Alexander  having  gone  to  Rotterdam,  picked 
out  a  cargo  of  wood  which  was  shipped  at  Rotterdam, 
and,  along  with  the  invoice,  the  pursuers  advised  the 
defenders  of  the  shipment  by  the  following  letter : 

**  We  have  now  the  pleasure  to  wait  upon  you  with  the  speci- 
fication and  invoice  of  the  cargo  of  timber  purchased  by  Jamea 
Alexander  on  your  account,  and  shipped  per  de  Vrouw  Ellina, 
amounting  to  f.4175,  4,  for  which  sum  we  have  taken  the  liberty 
to  draw  upon  ^ou  at  tour  months'  date  to  our  own  order,  for  £9^^ 
17s.  Id.  Sterling,  which  at  S9s.  makes  the  above  sum.  We  hope 
this  shipment  will  turn  out  to  your  satisfaction,  and  encourage 
your  farther  orders,  to  which  eyery  attention  will  be  paid.  The 
vessel  dropped  down  our  river  a  day  or  two  since,  and  Mr  A. 
went  as  passenger  by  her.  We  shall  be  happy  to  hear  farther 
from  you. — And  in  the  meantime  remain,**  &c. 

"  P.  S, — We  have  included  in  our  draft,  f.l59,  paid  to  Mr 
Alexander.** 


The  invoice  and  letter  arrived  at  Aberdeen  on  the 
10th,  and  the  vessel  sailed  on  the  25th  July  1825. 
The  cargo  arrived  at  the  latter  place  shortly  after- 
wards, and  was  taken  possession  of  by  the  defenders* 
Upon  measuring  the  wood,  however,  it  appeared  that 
although,  according  to  the  calliper^  the  quantity  was 
correct,  yet  there  was,  according  to  what  is  called  the 
string  measure,  a  shortcoming  in  quantity  of  no  less 
than  about  1200  feet.  The  defenders  did  not,  how- 
ever, reject  the  cargo,  but  used  it  off,  except  one  log 
which  they  kept  to  show  the  deficiency. 
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After  some  correspondence- the  pursuers  raised  the 
present  action,  concluding  for  the  price  according^  to 
the  namber  of  feet  stated  in  the  invoice.  The  defen** 
ders  denied  their  liability  for  more  than  the  namber  of 
feet,  a«i  ascertained  by  the  string  measnre.  The  case 
was  sent  to  trial  before  a  jury,  and  it  was  proved,  that 
according  to  the  custom  of  Rotterdam,  wood  is  uni- 
formly sold  according  to  what  is  called  calliper  mea- 
sure, and  not  bv  string  measurement,  and  that  it  was 
according  to  this  that  the  cargo  in  question  had  been 
shipped  and  charged  for.  It  was  liKewise  proved  bv 
various  merchants,  that  at  Rotterdam  and  places  aa* 
jacent,  measurement  of  wood  such  as  that  in  question 
IS  uniformly  bv  calliper  measure ;  and  that  where  no- 
thing was  said  to  the  contrary,  a  sale  of  wood  there 
would  be  held  to  be  by  calliper  measure ;  and  that  if 
B  merchant  or  commission  agent  there  were  quoting  to 
a  correspondent  in  Great  Britain  the  prices  current 
of  such  timber,  the  measure  by  which  the  number  of 
cubic  feet  would  be  ascertained  would  be  by  calliper* 
It  was  also  proved,  that  the  order  given  by  the  defen- 
ders would  nave  been  considered  as  referring  to  caU 
liper  measure  at  Rotterdam,  and  that  it  was  by  this 
measure  that  the  Government  duties  were  paid  in  this 
country.  It  was  admitted  that  the  defenders  paid  the 
freight.  The  pursuers  contended,  that  Rotterdam  be- 
ing the  port  of  delivery,  the  custom  of  that  port  most 
regulate  the  question.  The  defenders  on  the  other 
hand,  besides  proving  the  deficiency  according  to 
■tring  measure,  and  that  at  Aberdeen  wood  was  al- 
ways measured  in  this  way,  contended,  that  Aberdeen 
was  the  port  of  delivery,  and  therefore  the  custom  of 
that  port,  and  not  of  Uotterdam,  must  regulate  the 
matter. 

The  Lord  President,  who  presided  at  the  trial,  hav- 
ing directed  the  jurvt  that  Rotterdam  was  to  be  held 
in  law  as  the  port  of  delivery,  they  returned  a  verdict 
for  the  pursuers.  Whereupon  the  defenders  took  a  bill 
pf  exceptions  to  that  direction,  and  contended,  that  the 
Court, 

''insteadof  directing  the  jury  that  Rotterdam  was  the  port  of 
delivery,  should  have  directed  tbem  that  Aberdeen  was  to  be 
held  the  port  of  delivery;  and  fortber,  that  the  said  Lords  ought 
to  have  directed  them,  thst,  even  if  Rotterdam  had  been  the  port 
of  delivery,  that  did  not  solve  the  question  on  the  difierence  of 
measurement,  seeing  that,  by  the  special  terms  of  the  bargain  be- 
tween the  parties,  the  pursuers  have  contracted  to  deliver  to  the 
defenders  1262  English  cubic  feet,  at  a  certain  sum  per  foot, 
were  bound  to  do  so  without  inquiry  as  to  the  port  of  delivery, 
and  that  the  defenders  were  entitled  to  deduction  for  any  short- 
coming  «nder  that  quantity.** 

In  support  of  this  it  was  contended,  that  from  the 
written  order  and  correspondence,  there  was  an  obliga- 
tion come  under  by  the  pursuers  to  furnish  a  specific 
quantity  of  wood,  and  deliver  it  at  Aberdeen  :  Tliat 
Aberdeen  was  the  port  of  delivery,  and  that  there- 
fore the  whole  parole  evidence  as  to  the  custom  at 
Rotterdam,  and  the  construction  of  the  order  by  the 
defenders,  must  be  disregarded,  as  it  was  in  effect  con- 
trolling a  written  Instrument  by  verbal  testimony, 
which  was  inadmissible.  The  whole  question  then 
was,  whether  the  defenders  had  got  delivered  to  them 
at  Aberdeen,  the  specific  quantity  in  English  cubic 
leet  which  they  had  ordered ;  and  as  it  was  proved  they 
had  not,  they  were  entitled  to  have  the  verdict  set  aside. 


Lmrd  Pmidentt'^l  do  nst  think  it  neeessanr  to  heareomiMl 
on  the  other  side.  If  the  Court  bad  been  of  opinion  that  the 
case  was  one  which  depended  upon  the  legal  construction  of  the 
written  documents,  we  would  never  have  sent  the  cause  to  i 
jury.  In  mercantile  contracts,  technical  'language  is  not  used 
generally,  but  vernacular  language  is  that  commonly  employed ; 
and  the  question  in  such  cases  comes  to  be,  what  is  the  meaning 
of  that  by  mercantile  practice  ?  Accordingly,  at  the  trial,  screnl 
witnesses  were  asked  what  they  understood  to  be  the  meaning 
of  this  contract,  and  they  all  agreed  in  stating,  thatit  wasealliper 
measure  that  was  understood. 

Lord  Chief  Commisiioner. — I  endrely  agree  with  yoor  Lord- 
ship. In  looking  to  the  bill  of  eaceptioDs,  I  saw  it  stated,  thtt 
the  Judge  had  directed  the  jury  wrong  in  point  of  law  as  to  the 
port  of  delivery,  and  It  struck  me  to  be  an  extraordinary  thing, 
to  make  the  question,  what  was  tbe  port  of  delivery?  a  qoestion 
of  law.  In  looking  to  the  evidence,  I  see  that  a  great  part  of  it 
went  to  show  what  was  the  usage  of  trade  at  Rotterdam.  Nunr, 
there  was  no  objection  taken  to  the  admissibility  of  that  evi- 
dence. But  the  objection  ought  to  have  been  tdkeii,  if  the  ar- 
gument be  well  founded,  that  it  was  inadmissible,  as  controlling 
a  written  instrament  by  parole  testimony.  The  answer  to  iuch 
objection  is,  firu.  That  thia  is  a  matter  in  re  menatarui ;  and, 
Kcotul,  It  is  not  controlling  a  written  instrument  by  parole  at 
all.  It  is  quite  settled  in  England,  that  to  control  a  written 
instrument  hy  parole  is  inadmissible ;  but  where  there  is  t  doabt 
as  to  its  meaning,  especially  in  re  mercatoria^  it  is  admissible  to 
construe  its  application  by  parole.  I  therefore  think  t!ie  bill 
ought  to  be  disallowed,  i  think  the  direction  was  neither  con- 
trary to  construction  nor  to  law. 

Lord  GiUiet, — I  entirely  concur.  Looking  to  the  order  and 
the  invoice,  and  that  the  wood  was  purchased  by  their  own  agent, 
Alexander,  on  the  spot,  and  shipped  by  hia  directio»S'»f  I 
were  to  construe  the  instrument,  I  would  aay  that  Rotterdam 
was  the  port  of  delivery ;  and  so  the  merchants  there  thought. 
I  do  not  Know  how  they  measure  at  Aberdeen ;  but  it  is  proved 
to  be  the  usage  of  trade  to  measnre  by  calliper  at  Rotterdam. 
Nay,  the  King's  duty  is  paid  by  that  measuremeat.  I  caa  see 
no  ground  for  allowing  tliis  bill  of  exceptions. 

The  other  Judges  concurred,  and  the  Court  dis' 

allowed  the  bill  of  exceptions  accordingly. 

First  Division.— Jury  Caase.— .if rt.  Dean  of  Faculty  (Hope), 
Penney.^W/^.  Skene.— Hopkirk  &  Iralacb,  W.S.,and  James 
Knox,  S.S.C,  Agents.— .Jury  Clerk.^[J.  W.D.} 

25/ A  June  1833. 

No.  384.— James  Martin,  Pursuer^  v.  Isabella 

Brash,  D^ender. 

Obligation  —  Bond  -—  PromissoryNote-—  Stanp  •—  Process  — 
Summons  —  Rele^'sncy  —  A  partjf  kawing  gratued  a  kol^^ 
graph  tvriiingf  unttamjtedf  acknowtedging  reeeipi  o/'  a  MM* 
and  obliging  Ainitel/  to  pay  it  at  a  particular  term,  at  t» 
grant  hUbill^  with  intereU-^-tha  obligaat  having  died  afitrtit 
term  afpaymetUt  witkout  either  graniing  tbe  btU  ori-atfing,'^^ 
creditor  haoing  brought  an  action  against  t/te  refirttentaiive  fif 
payment  of  the  turn,  bui  setting  forth  and  UbelliHg  upon  the  i9» 
cutnent  alone  in  ihe  mmmonst  although  tke  record  contained  a 
narratioe  of  the  whole  transaction-'^  fields  that  tke  docmment, 
being  not  a  promitsory^note,  tMst  aciionaiblefand  comld  be  stamped^ 
^~and  that  the  tumaious  was  releoant. 

Robert  Brash,  the  proprietor  of  oertsiin  anhjeots  st 
Strathhlane,  agreed,  with  Malcome,  in  1822,  for 
£27,  10.  6.,  to  repair  his  stables.  Martin  lent  Brs^ 
the  money.  And  Brash  granted  the  following  an* 
stamped  holograph  acknowledgment  and  obligatiim : 

••  Strathblen^  November  22rf,  1822.— Mr  James  Martan,— Sn, 
I  hearby  acnowledge  that  I  have  Receved  from  you  thesam  of 
twenty-seven  pounds  ten  an^  sixpence  sterling,  which  I  obiid; 
Myself  to  pay  you  at  Whitsonday  first,  or  grant  you  My  Bill 
with  intrest,  as  Witness  my  hand."  (Signed)  "  Rosest  Bkasb." 

After  WhiUunday,  Brash  died  without  making  pay 
ment.  And  the  pursuer  thereafter  raised  an  actten  (9i 
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payment  ag;ain«t  the  defender,  as  hie  representatirei 
setting  forth  : 

*  ThMt  Robert  Bresli,  porttoner  tt  Moodytbarn.  now  deceased, 
by  bis  holograpb  letter  addresned  to  tb«  ^rauer,  dated  tbe  S2d 
diiy  of  November,  in  the  year  IBSti,  acknowledged  that  be  bad 
received  from  tbe  pursuer  the  sum  of  ^27,  10.  0.  Sterlings 
which  he  obliged  himself  to  pay  to  the  pursuer  at  Wbitsuuday 
thereafter,  or  to  f?ranc  him  his  bill,  with  interest,  as  the  said  let- 
ter, to  !)e  herewith  produced,  and  here  referred  to,  and  held  as 
repeated,  bears :  That  tbe  said  Robert  Brash  died  without 
mdkinp^  payment  of  the  said  principal  sum  of  £'27,  10.  6.,  or 
grauting  a  bill  for  the  same,  and  the  said  principal  sum,  aad  in- 
terest thereof,  from  the  122d  day  of  November  1822,  are  still 
resting  and  owing  to  the  pursuer.** 

And  concluding, — 

**  Therefore,  the  said  Isabdla  Brssh.  defender,  as  representing 
the  said  Robert  Brash,  in  manner  before  mentioned,  ought  and 
should  be  decerned  and  ordained,  by  decree  of  the  Lords  of  our 
Council  and  Session,  to  make  payment  to  the  pui-suer  of  the 
foresaid  principal  sum  of  £27,  10.  6.  Sterling,  with  the  legal 
interest  thereof,  from  the  said  22d  Novemlier  1822,'*  &c. 

The  pnnjner  pleaded,  inter  alia — I.  The  document 
)ib<!lled  on  being  a  holograph  acknowledgment  and  obli- 
gation, or  bond  of  the  deceased  Robert  Brash,  is  proba- 
tive, and  does  not  prescribe  until  the  lapse  of  twenty 
years. — 1 1.  Such  a  document  does  not  require  to  be 
stamped,  in  order  to  make  it  legal  or  probative,  in  re- 
spect that  it  is  such  an  acknowledgment  of  the  existence 
of  the  debt  as  is  exempted  from  stamp  duties. — III.  At 
all  events,  if  the  document  require  a  stamp,  it  is  compe* 
tent  to  affix  a  stamp  to  it,  in  respect  that  tne  addition  to 
the  acknowledgment  renders  it  neither  a  bill  of  ex- 
change, nor  a  promissory-note,  nor  a  receipt  for  the  re- 
payment of  money,  hut  a  holograph  obligation  or  bond. 
*-I  V.  The  defender's  averment,  that  the  pursuer  stated 
that  he  had  received  payment  in  full  of  all  jnst  and 
lawful  claims  which  ne  had  against  Robert  Brash, 
being  expressly  denied,  can  only  be  proved  script o  vet 
jitramcnto  of  the  pursuer.  The  defender  pleaded — I. 
The  document  libelled  on  is  not  actionable,  in  respect 
that  the  paper  on  which  it  is  written  was  not  stamped, 
with  the  stamp-duty  payable  thereon,  as  a  bill  or  pro- 
miJ^sory-note,  in  terms  of  the  Act  55  Geo.  III.,  c.  184', 
and  that  it  is,  therefore,  null  and  void,  and  of  no  avail 
or  effect  in  law  or  eouity,  in  terms  of  the  said  Act, 
and  of  the  several  other  Acts  of  Parliament  reUtive 
to  Btamp-daties. — JI.  Had  the  document  or  promis- 
sory-note in  question  been  written  on  paper  duly 
gtamped,  action  could  not  now  be  sustained  on  ft,  in 
respect  it  is  prescribed. — f  If.  The  summons  having 
net  forth,  as  the  only  ground  of  action,  the  document 
in  question,  It  is  incompetent  for  the  pursuer  to  sup- 
port his  action  by  averments,  tending  to  establish  a 
distinct  and  separate  obligation,  verbal  or  otherwise. 
—IV.  All  jnst  and  leg^l  claims  which  the  pursuer  had 
against  the  deceased  Robert  Brash  having  been  already 
paid  and  settled,  the  present  action  could  not.  In  any 
event  be  sustained. 

The  Lord  Ordinary,  23d  February  1833,  continued 
Ihe  cause  till  the  case  of  Smith  v.  Stephen  should  be 
disposed  of.     And, 


M 


The  Lord  (Miliary  (I5lh  May  I8S8,)  having restimH  con. 
•ideration  of  the  debate,  and  advised  the  process,  dacems  in  terms 
of  the  conclusions  of  tbe  libel,  but  finds  no  expenses  due.— ^ole. 
— This  document  eannot  be  oonsidered  as  a  proraissory-note ;  if 
if,  could  partake  of  that  chamcterat  all,  it  could  be  only  till 


Whitsunday  after  its  date:  if  not  then  paid,  a  bill  with  interest 
was  to  be  substituted  for  it.  It  is  just  an  obligation  to  grant  a  bill 
for  a  temporary  loan  of  money,  if  this  shall  not  be  repaid  before  a 
certain  duy ;  and  as  such,  it  has  been  stamped,  so  that  the  objection 
originally  competent  against  it  as  a  ground  of  action  on  this  score 
is  obviated,  it  is  holograph,  and  therefore  prescription  is  out  of 
the  question.  The  cause  of  granting  is  distinctly  set  forth  by  the 
pursuer,  who  is  the  original  creditor,  and  it  is  not  attenipted  to  be 
denied.  All  that  is  said  is,  that  the  defender  does  not  know,  and 
does  not  admit  it.  If  it  was  necessary  to  support  the  document 
by  a  proof  of  its  onerosity,  the  statement  with  this  answer  would 
not  be  sufficient;  but  tlte  Lord  Ordinary  cannot  help  feeling  his 
mind  impressed,  from  tbe  occasion  and  circumstances  of  the  loan 
being  so  distinctly  set  forth,  and  not  contradicted,  that  the  law 
is  also  the  justice  of  the  case.  That  the  obligation,  on  payment 
not  being  made  before  Whitsunduy,  is  to  grant  a  bill,  and  thai 
the  summons  does  not  conclude  in  these  terms,  but  for  payment. 
Is  not  a  plea  which  can  be  listened  to  at  this  distance  of  time 
from  the  date  of  the  obligation.  Any  bill  granted  in  terms  of 
the  obligation  would  have  been  payable  long  ago.  No  expenses 
have  been  given,*— as,  after  such  a  document  has  been  allowed 
to  lie  over  so  long  unoperated  upon,  the  representative  of  the  de- 
fender was  fully  entitled  to  be  satisfied,  that  it  was  both  a  sub- 
sisting and  a  legal  obligation.** 

The  defender  reclaimed  on  the  merits, — the  pur- 
suer as  to  expenses.  At  advising,  the  defender  plead- 
ed, inter  alioy  that  tbe  summons,  which  conclucfed  for 
payment,  was  inconsistent  with  the  terms  of  the  do- 
cument, supposing  it  to  be  not  a  promissory-note,  but 
merely  an  obligation  to  grant  one ;  and  that  the  sum- 
mons did  not  set  forth,  that  tlie  document  was  an  ob- 
ligation, under  which,  although  the  bill  was  never 
granted,  the  party  was  still  bound :  That  as  the  do- 
cument was  truly  to  be  regarded  as  a  promissory-note, 
notwithstanding  of  the  obligation  adjected,  it  could 
not,  as  unstamped  and  unstampable,  be  the  foundation 
of  an  action*  The  pursuer  pleaded,  inter  alia^  That 
the  document  was  truly  to  be  regarded  as  a  short 
bond,  from  which  all  superfluities  were  struck  out. 

The  Lord  Jiufiee-Clerk  bad  feared  lest  tlie  Court  should  in- 
terfere in  this  case  with  previous  decisions.  (See  Stephen  v« 
Smith,  and  the  cose  of  M*Intosh).  But  he  saw  clearly,  that 
tbe  decision  in  this  case  was  on  a  state  of  matters  different  from 
that  in  the  case  of  Stephen.  The  documents  were  toio  calo 
different.  He  was  inclined  to  go  upon  the  same  principle  with 
the  Lord  Ordinary.  The  document  vras  just  to  be  regarded  as 
a  personal  bond  of  a  short  date*  And  the  summons  concluded 
for  payment  of  it.  There  was  nothing  in  the  objection  to  the 
form  of  the  summons.  On  the  point  of  expenses,  he  would  re- 
mark, that  under  the  principle  on  which  the  Court  were  decid- 
ing in  favour  of  the  pursuer,  he  was  bound  to  briiig  the  docu- 
ment forward  in  a  stamped  form. 

LQrd  Gl€nlee  could  not  regard  tbe  document  as  a  promissory- 
note. 

The  Court 

**  Adhere  lo  the  Sntetloenfor  complained  of,  end  refuse  tbe  de- 
sire of  both  notes,  excepting  as  to  the  expenses  of  the  pursner 
in  opposing  the  defender*s  reclaiming  note,  to  which  the  Lords 
find  him  entitled,  and  modify  the  same  to  four  guineas,  for  pay- 
ment of  which,  with  the  dues  of  extract,  they  decern.** 

Authorities  for  Pursner. — Fisher  v.  Leslie ;  Esps.  Reports^ 
Vol.  1.  p.  425.  Alexander,  26th  February  1890.  Rose's  Bank- 
rupt Cases,  IL  225 ;  Jameson,  ex  parte ;  Chitty,  7th  Edit.  pp« 
42,  45.  Boiler's  Law  of  Nisi  Prius,  p.  272.  Boyd  v.  M<. 
Kenna;  9h.  IL  712.  Thomson  on  Bills,  pp.  10,  12,  and  Cases 
there.     Martin  0.  Cbaootry ;  IL  Strange,  p.  1271. 

Authorities  for  Defender. — Alexander,  26th  February  1830; 
Shaw*8  Cases,  VIU.  p.  002.  M*Intosh,  ]9tb  May  1930,  Do« 
page  790.     Stiriing,  4th  fltfareb  1830;  Shaw,  VIIL  ]».  638,  aii^ 
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Cmcs  there  referred  to.     Robertson  v.  Lee,  86th  Norember 
1801,  House  uf  Lords  Appeal  Cases. 

Second  Division Lord  Ordinary,  Medwyn.— ^c^  Skene, 

Donaldson. — AU.  Jameson,  Thomson. — A.  Scott,  W.S.,  and 
J.  Dickie.  W.S.,  Agents.— Mr  Holland,  Clerk.— [T.  C] 

House  OF  LORDS. 

fSpeechet  tdktnfrom  Mr  Gumey*t  Short-Hand  Xote9») 

Sd  June  1833. 

No.  385. — John  Gordon,  Appellant^  v.  Gavin  Gibb 
Dunn  &  Others,  Respondents, 

Teinds^  Decreet-  A  rbi  tral —  Approbation — Valuation  — Minis- 
ter—  Turn  partiet  intereHed  in  the  tein'U  of  a  pari*h  having  ob- 
tainrd  a  decreet-arbilrtd  valuing  the  leindt  in  1 760,  the  miuisier 
having  been  no  party — Held  f affirming  the  judgment  of  the 
Court  of  Session  J,  that  one  of  them  coiUtl  not  obtain  a  judicial 
approbation  of  that  decreet-arbitral,  wherry  the  rights  of  the 
tniniUer  would  be  affected — Dittinetion  drawn  between  the  ap^ 
probation  of  a  valuation  by  sub- commissioner s^  and  an  original 
valuation  in  which,  by  consent  of  parties,  a  former  and  priwUe 
decreet-arbitral  is  received  irutead  of  proof. 

In  1759,  the  College  of  Aberdeen,  titulars  of  the 
teinds  of  Slains  and  Furvie,  entered  into  a  submission 
(to  which  the  minister  was  no  party,)  with  Lord  Errol, 
regarding  the  yearly  amount  of  parsonage  and  vicar- 
age tcind  payaole  by  the  latter.  This  was  determined 
by  ducrect-arbitral  in  1760,  which  contained  the  fol- 
lowing clauses :— - 

"  Excepting  always  the  stipend  to  the  minister,  which  I  find 
ought  to  be  paid  at  the  terms,  and  delivered  at  the  places  ap- 
pointed in  the  decreet  of  modification  and  locality  of  the  said 
parishes  of  Slains  and  Furvie,  or  otherxvays  ascertained  by  use 
and  wont.**  **  But  as  it  appears  that  there  is  payable  out  of  the 
said  James  Earl  of  ErroPs  lands,  within  the  said  titularity,  year- 
ly,  to  the  minister  of  Slains  and  Furvie,  twenty-seven  bolls  bear, 
which  exceeds  the  teind  bear,  as  aforesaid,  in  six  bolls  one  firlot 
and  three-fifths  of  a  peck,  and  notwithstanding  thereof,  the  said 
James  Earl  of  Errol  has  been  in  use  of  payment  of  the  said 
twenty-seven  bolls  of  bear  to  the  said  minister.  But  in  respect 
the  whole  teind  is  hereby  decerned  to  be  paid  and  delivered  to 
the  titular,  with  the  exception  above  mentioned,  I  farther  ordain 
the  said  titulars  to  free  and  relieve  the  said  James  Earl  of  Enrol 
and  his  foresaids,  of  the  said  six  bolls  one  firlot  and  three-fifths 
of  a  peck  of  bear  in  all  time  coming.** 

In  this  valuation,  the  lands  of  Netherleask,  Knaps- 
leask,  and  pertinents,  since  belonging  to  the  appellant, 
were  not  included,  as  being  part  of  the  parish  of  Ellon, 
and  annexed  to  Slains  only  quoad  sacra.  And  it  was 
matter  of  dispute  whether  or  not  the  lands  of  Kirk- 
town  of  Slains  were  or  were  not  held  of  the  College, 
cum  decimis  garbalUms  indusis.  In  a  locality  in  1799, 
the  predecessor  of  Gordon  was  held  confessed  on  a 
rental  Charles  Gordon*  the  ancestor  of  the  appellant, 
entered  into  possession  of  the  lands  of  Slains  in  180L 
Hy  a  subsequent  decree  of  valuation  in  1802,  the 
whole  teinds  of  his  lands  were  declared.  The  decree 
expressly  reserved  all  prior  valuations  or  decrees. 
The  lands  of  Kirktown  of  Slains  were  valued  at  £31 
Sterling  of  teind,  and  no  proof  was  adduced  of  their 
being  held  cum  decimis  inclusis.  This  valuation  was 
expressly  founded  on  in  the  augmentation  obtained 
by  the  minister  in  1809.  Thereafter,  the  King's  Col- 
lege, as  titulars,  brought  against  him,  but  not  against 
tlie  minister,  a  reduction  of  the  old  decreet-aioitral 
in  17G0,  concluding  for  payment  or  accounting,  ao- 


cordkig  to  the  valuation  of  1802.  This  depended  for 
some  time,  ^ut  at  length  the  Court  .assoilzied  the  ap« 
pellant.  In  1829,  the  respondent  brought  a  summons 
of  augmentation,  modification  and  locality*  calling  the 
patron,  heritors,  and  titulars,  and  pleading^-^I.  The 
submission  and  decreet-arbitral  founded  upon,  are  not 
valid  and  effectual  deeds,  but  are  irregular  in  various 
essential  formalities,  and  have  never  been  followed  by 
any  use  of  payment,  or  other  acknowledgment  which 
gives  them  authority^ — II.  The  transaction,  to  which 
the  form  of  a  submission  and  decreet-arbitral  was 
given,  has  no  force  or  effect  in  law  against  the  miniii- 
ter  of  the  parish,  and  cannot  injure  the  rights  of  the 
benefice,  the  minister  for  the  time  being  having  been 
in  no  respect  made  a  party  to  the  submission  and  de- 
creet-arbitral ;  and  no  ground  is  stated  upon  which 
the  decreet-arbitral  can  be  in  law  effectual  against  the 
minister  of  the  parish. — III.  The  process  of  valuation 
in  1802,  affords  a  conclusive  proof  that  the  proceed- 
ings in  1760  were  of  no  force  against  the  minister. — 
IV.  The  process  of  reduction,  and  the  decree  pro- 
nounced therein,  is  of  no  effect  against  the  minister 
of  the  parish,  who  was  not  a  party  thereto. — V.  The 
lands  of  Kirktown  of  Slains  are  not,  by  their  titles,  ex- 
empted from  payment  of  teinds.  The  clauses  referred 
to  m  the  condescendence  do  not  admit  of  the  inter- 
pretation put  upon  them  by  the  condescender.  And 
any  such  interpretation  of  the  deed  1719  would  im- 
port, that  all  the  lands  in  the  parish  were  held  cum 
decimis  inclusis^  el  nunquam  atitea  separatism — VI.  The 
charter  15S7  does  not  import  any  exemption  from 
teinds,  and  its  true  import  and  meaning  are  correctly 
explained  in  the  terms  of  the  subsequent  titles,  which 
the  condescender  alleges  to  be  erroneous  translations 
or  constructions. — VII.  No  ground  has  been  stated, 
either  in  fact  or  law,  sufficient  either  to  establish  any 
old  valuation  prior  to  1802,  or  claim  of  exemption  on 
the  part  of  the  condescender.  Colonel  Gordon.  The 
defender,  Colonel  Gordon,  pleaded — I.  The  valuation 
of  the  teinds  of  Slains,  as  ascertained  and  declared  by 
the  decreet-arbitral  in  1760,  was  a  valid  and  regular 
proceeding;  and  the  said  decreet-arbitral  is  in  law 
effectual  against  the  minister,  titular,  and  all  concerned. 
: — II.  The  process  of  valuation,  in  1802,  being  brought 
by  Mr  Gordon  in  error,  or  in  ignorance  of  the  prior 
award,  and  the  decree  pronounced  in  that  process 
bearing  an  express  reservation  of  all  former  valua- 
tions, the  condescender  is  not,  by  these  proceedings, 
barred  or  excluded  from  founding  on  the  decreet-ar- 
bitral, and  insisting  that  the  teinds  of  his  lands  shall 
be  held  as  of  the  quantities  and  values  ascertained  by 
that  decree. — III.  The  lands  of  Kirktown  of  Slains 
are  exempted  from  teind,  in  respect  of  their  being 
held  cum  decimis  inclusis,  et  nunquam  antea  separatism 

Meanwhile,  the  defender  brought,  in  1830,  a  sum- 
mons of  approbation  of  the  old  decreet-arbitral  in 
1760,  calling  the  College,  the  Minister  and  the  Crown. 
Both  parties  stated  the  same  facts  and  pleas  as  in  the 
former  action.    In  the  action  of  approbation, 

«<  The  Lord  Orduisry  (90th  December  1881,)  hsvii^  consi. 
dered  the  closed  record,  and  heard  Pf  ities*^  procoraton  diereon, 
and  advised  the  whole  proeesa,  in  diis  action  of  approbation, — 
Sustains  the  defences,  assoilsies  the  defenders,  and  decerns : 
Findtf  expenses  due,  and  remits  the  account,  when  lodged,  to 
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the  auditor,  to  be  taxed.— JVbr^.— The  Lord  Ordinary  holds 
these  points  to  be  settled: — 1.  That  in  a  process  of  valuation 
before  the  High  Commission,  the  minister  of  the  parifth  must  be 
called,  in  order  to  make  the  decreet  binding  on  his  successors. 
—Forbes,  S99,  401 ;  Ersk.  II.  10,  35 ;  Minister  of  Kirkbesn, 
February  4,  170&  2.  That  in  a  process  of  approbation  of  s 
sub-vaiuation,  the  rule  is  the  same. — l.ord  Salton  v.  Cook,  May 
a,  182T,  F.  C.  Minister  of  Speymouth  and  Duke  of  Gordon, 
December  2,  1823.  8.  That  where  the  benefice  was  a  parson- 
si^,  and  the  minister,  of  course,  titular,  a  report  of  valuation  by 
the  sub-commissioners  cannot  be  approved  of,  unless  it  appears 
that  it  was  made  in  a  pnicess  under  the  old  Statutes  or  commis- 
sion, to  which  the  minister  was  called  as  a  party.— Ferguson  v, 
Gillespie  (Arroch8r,)Februarv  4,  1795,  affirmed  February  15, 

1797.  4.  That,  where  the  minister  was  a  stipendiary,  and  the 
titular  was  duly  called,  a  sub-valuation  may  be  approved  of, 
though  it  does  not  appear  that  the  minister  was  either  called 
or  present. — Macneil  v.  Muir  of  Caropbelltown^  June  8,  1801, 
affirmed  February  20,  1809.  5.  That  extrajudicial  contracts  or 
transactions  may  be  the  grounds  of  decrees  of  approbation,  if  it 
appears  either  that  th^  were  consented  to  by  tbtf  minister  or 
that  he,  being  duly  called  in  the  process  of  approbation,  makes 
no  objection  to  the  decree  being  pronounced.  This  point  might 
have  been  thought  at  least  doubtful,  but  seems  to  be  settled  by 
these  cases. — Lockhart  «.  Duke  of  Hamilton,  November  20, 

1798.  Hamilton  o.  Colbrook,  November  aO,  1803  Goldie  v. 
Hamilton,  November  22,  1820.  6.  In  the  last  case  mentioned, 
it  was  decided,  that  where  the  minister  was  duly  called  in  a 
process  of  approbation  of  such  an  extrajudicial  valuation,  to  which 
he  bad  not  been  a  party,  and  did  not  appear  to  object  to  it,  he 
could  not  afterwanls  reduce  the  decree  of  approbation  pro- 
nounced. The  ground  of  decision  was,  that  the  decree  must 
be  held  to  be  equivalent  to  a  decree  of  valuation  by  the  High 
Commission. — Connell,  121d.  But  the  Court  were  much  di- 
vided in  opinion  on  that  case ;  and  the  judgment  does  not  well 
accord  with  those  in  the  cases  of  Kinnoul  and  Spevmouth  in 
1823.  But  taking  all  these  points  to  be  so  far  settled,  it  has 
never  been  held  or  decided,  that  any  extrajudicial  valuation,  by 
contract  or  arbitration  between  the  titular  and  the  heritor,  to 
which  the  minister  has  been  no  party,  can  be  insisted  on  as  the 
ground  of  a  decreet  of  approbation,  where  the  minister  appears 
in  that  process,  and  expressly  objects  to  it.  That  is  the  present 
rase.  The  judgment  in  the  case  of  Knox  v.  the  Heritors  of 
Slamannan,  June  23, 1778,  is  express,  even  in  a  case  where  the 
minister  for  the  time  had  been  a  party  to  the  contract, '  that 
nothing  can  ascertain  the  value  of  the  teinds  in  a  question  with 
the  minister,  but  a  proper  decreet  of  valuation  by  the  proper 
Court. — Con.  I.  p.  216.  And  in  the  case  of  Colbrook,  the 
Court  expressly  condemned  the  practice  of  extrajudicial  valua- 
tions, even  while  they  granted  the  approbation,  on  the  defect  of 
title  and  interest  in  the  objecting  party.  The  Lord  Ordinary 
conceives,  that  any  valuation  obtained  by  arbitration  is  in  quite 
a  different  situation  from  a  report  of  the  sub-commissioners.  In 
the  hitter,  though  not  bearing  that  the  minister  was  called,  it  may 
be  hdd,  that  the  Procurator-fiscal  of  the  Pesbytery  acted  for 
the  interest  of  the  church :  Bnti  independent  of  this,  such 
reports  have  the  express  authority  of  the  Statutes,  declaring  that 
they  shall  be  the  grounds  of  decrees  of  approbation.  Extra- 
judicial arrangements,  however  well  conducted,  have  no  such 
sanction.  There  are  strong  specialties  in  this  case,  arising  from 
the  clause  of  relief  in  the  decreet-arbitral,  from  the  decree  of 
valuation  in  1802,  and  from  the  remarkable  terms  of  the  decree 
of  absolvitor  in  the  process  of  reduction  between  the  King*s 
College  of  Aberdeen  and  Mr  Gordon,  in  1809.  But  the  Lord 
Ordinary,  having  a  clear  opinion  on  the  general  point,  does  not 
think  it  necessary  to  go  into  these  specialttes.*' 

And  in  tbe  augmentation, 

*«  The  Lord  Ordinary  (20th  December  1831.)  having  consi. 
dered  this  closed  record,  and  beard  parties*  procurators  thereon, 
In  respect  that,  in  the  relative  process  of  approbation,  he  bar 
pronounced  an  interlocutor  assotlrieing  the  defeodersy^-Repels 
the  pleas  set  forth  by  Colonel  Gordon  in  this  process,  founded 
on  the  valuation  expressed  in  the  decreet-arbitral  in  1760,^t-* 
reserving  to  him  bis  rights  under  the  decreet  of  valuation  in 


1802 ;  and  in  respect  that  the  question,  whether  the  said  Colonel 
Gordon  holds  the  lands  of  Kirktown  of  Slains  by  titles  cum 
ftecimii  inclutUf  to  the  effect  of  exempting  him  from  all  payment 
of  teinds  for  these  lands,  belongs  more  properly  to  the  process 
of  locality,  after  the  Court  shall  have  disposed  of  the  minister's 
claim  for  an  augmentation  of  stipend ;  and,  farther,  in  respect 
that  Colonel  Gordon  now  demands  a  diligence  for  the  recovery 
of  other  and  more  ancient  title-deeds  than  those  already  produced, 
supersedes  farther  consideration  of  this  part  of  the  case  until  the 
process  shall  be  remitted  to  the  Lord  Ordinary,  for  the  purpose 
of  preparing  a  locality,  reserving  to  Colonel  Gordon  all  pleas 
and  demands  competent  to  him  under  this  record,  and  to  all 
other  parties  their  answers  thereto,  as  accords  of  the  law,  and 
makes  avizandum  with  the  process  to  the  Lords.'* 

Colonel  Gordon  reclaimed  against  both  interlocu- 
tors. At  advising,  the  Court  adhered.  Ho  tiu^n  ap- 
pealed, pleading — I.  The  valuation  of  teinds  (tithes), 
songht  to  be  approved  of,  at  the  appellaht's  instance, 
in  tliid  action,  was  legitimate  and  just,  and  ought  to 
have  been  approved  of,  in  terms  of  the  appellant's 
8uramon8.-»II.  The  reasons  assigned  in  the  Court 
below  were  not  only  unsanctioned  by  any  authority 
in  point,  but  directly  opposed  to  the  principles  re- 
cognised in  all  the  cases  fairly  applicable  to  this 
question. — IIL  The  valuation  made  oy  the  decreet- 
arbitral  libelled  on  should  have  been  sustained,  as  it 
immediately  received  effect,  and  was  immediately  act- 
ed on,  by  the  proper  titulars,  for  a  period  consider- 
ably exceeding  forty  years  after  its  aate.  Answered 
— I.  The  appellant  (pursuer  of  the  action  of  approval) 
is  not  entitled  to  obtain  decree  of  approval  of  his  pre- 
tended valuation,  in  respect  the  decreet-arbitral,  pro- 
nounced in  1760,  of  which  he  seeks  approval,  is  no 
valuation  at  all,  being  in  no  respect  a  judicial  pro- 
ceeding, but  entirely  extrajudicial, — to  which  the  mi- 
nister of  the  parish  was  not  a  party— of  which  he  was 
not  cognisant — and  which  was  not  intended  by  the 
parties  to  inteifere  with,  or  to  affect  the  interests  of. 
the  Ghurcb.— IL  The  appellant's  father,  Charles  Gor- 
don, Esq.  of  Cluny,  having,  in  1802,  at  a  time  when 
he  was  in  the  perfect  knowledge  of  the  existence  of 
the  decreet-arbitral  of  1760,  led  a  regular  process  of 
valuation  of  the  teinds  in  question,  in  which  he  did 
not  found  upon  the  decreet-arbitral,  but  adopted  a 
totally  different  mode  of  proof;  and  his  said  teinds 
having  been  valued  by  the  decree  following  upon  said 
process,  at  a  much  higher  rate  than  they  were  valued 
oy  the  decreet-arbitral,— the  appellant  is  not  now  en- 
titled to  abandon  the  decreet  of  valuation  of  1802,  and 
recur  to  the  decreet-arbitral  of  1760. — IIL  The  ap- 
pellant's father  having  been  summoned  as  defender  m 
an  action  of  reduction  of  the  decreet-arbitral  of  1760, 
and  having  judicially  stated  in  defence,  and  having 
obtained  decree  of  absolvitor,  upon  the  ground  tliat 
he,  the  defender,  would  be  liable  to  the  minister  for 
augmentations  of  stipend,  over  and  above  the  valua- 
tion of  the  said  decreet-arbitral,  without  being  entitled 
to  claim  relief  from  the  pursuers  on  that  account, — 
the  appellant,  his  representative,  is  not  now  entitled 
to  maintain,  that  the  minister,  in  regard  of  augmen-^ 
tation,  is  boand  by  the  decreet-arbitral,  and  must  sub- 
mit to  a  decree  of  approval  of  the  valuation  therein 
contained  being  pronounced  by  the  Court. 

I»ord  Chancellor»^yiy  Lords,  in  this  case,  I  do  not  think  it  at 
all  necessary  that  your  Lordships  should  be  occupied  with  hear- 
ing the  counsel  for  the  respondents     Ou  a  very  careful  eXami- 
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aation  of  all  the  avtborities  referred  to  on  the  pert  of  the  ap^ 
pellant,  I  entertain  no  manner  of  doubt,  that  the  Court  of  Sea* 
aion,  in  affirming  the  interlocutor  of  the  Lord  Ordinary,  came  to 
the  right  conclusion,  and  that  that  is  the  conclasion  to  which 
your  Lordships  must  come,  as  the  result  of  the  aathoritie8,---a 
conclusion  to  which,  certainly,  the  Lord  Ordinary  appears  him- 
aelf  to  have  come,  after  a  most  careful,  a  most  judicious,  and  a 
most  learned  eiounination  of  the  authorities  made  by  that  roost 
able  and  learned  Judge,  in  which  the  argument  is  most  clearly 
presented  by  him.     My  Lords,  the  course  of  proceedings,  in  which 
this  question  arises,  must  never  be  lost  sight  of.     It  is  a  ques* 
tion  of  the  approbation  of  an  extrajudicial  valuation,  entered 
into  between  the  titulars  and  the  land  owners,  in  the  absence  of 
the  stipendiary  ministers,  and  to  which  he  is,  for  the  first  timet 
called  to  appear  as  a  party,  on  an  application  made  to  the  Court 
for  the  approbation  of  that  extrajudicial  valuation.     The  Court 
have,  by  the  raising  of  thi.«  action,  which  concludes  simply  for 
approbation  of  that  extngudicial  valuation,  made  seventy  years 
ago,  been  placed  in  the  same  situation  in  which  the  Court  was 
placed,  when  the  approbation  was  applied  for  in  the  earlier  HamiU 
ton  case — I  mean  the  case  of  1793, — upon  an  extrajudicial  value* 
tion  which  had  been  made  an  hundred  years  before ;  that  is  to 
lay,  the  contract  of  valuation  entered  into  by  the  Duchess  Ann, 
88  the  then  owner  of  the  lands ;  and  the  question  here  is,  as  it  was 
there,  ^^hall  the  Court  consider  the  parties  to  be  bound  by  the 
extrajudicial  valuation  ?  Is  it  justified  in  decreeing  approbation  of 
the  former  valuation  ?     Is  that  former  valuation  binding  upon 
the  parties  ?    My  Lords,  I  have  referred,  in  the  commencement 
of  the  few  observations  with  which  I  think  it  necessary  to  trouble 
your  Lordships,  to  the  case  of  Hamilton  in  1793,  because  it  is 
aaid  to  be  the  beginning  of  a  series  of  decisions,  bearing  very 
much  in  favour  of  the  appellant.     Now,  wlio  were  the  parties 
there  ?    The  Duke  of  Hamilton,  representing  Ducbcss  Ann  on 
(he  one  aide,  and  the  land  owners  on  the  other  side.    But  it  does 
not  appear  there  that  the  minister  did  not  also  give  his  consent,-— 
Che  minister  being  the  party  that  had  a  right  to  object— the  Duke 
•f  Hamilton  clearly  having  no  right  to  object.  Was  or  was  not 
that  contract  binding  between  the  parties?    That  was  the  ques» 
tion  in  179Si     That  it  was  clearly  binding  between  the  Duke  of 
Hamilton  and  the  land  owners  is  certain ;  for  the  Duke  of  Hamil- 
ton was  bound  by  the  contract  of  Duchess  Ann,  his  anceiitor, 
but  the  minister  was  not  bound  by  that  contract ;  and  if  the 
niniflter  had  chosen  to  make  that  objection,  then  they  would 
have  been  there  in  precisely  the  same  situation  in  which  we  are 
here ;  but  the  minister  took  no  such  objection.     The  simple  quc8« 
tion  with  which  the  Court  bad  to  dead,  vi'bs,  with  respect  to  the 
rights  as  between  other  parties — the  land  owners  on  the  one  side, 
setting  up  the  contract  of  Duchess  Ann,  and  the  Duke  of 
Hamilton  on  the  other,  resisting  that  contract,  and  stating,  that 
he  was  not  bound  by  it.  The  Court  there  held  that  the  Duke  of 
Hamilton  was  bound  by  it  ^—.fehat  as  between  him  and  the  land 
owners,  it  was  as  good  aa  if  the  question  bad  been  between  the 
land  owner  and  Duchess  Ann,  the  person  with  whom  the  con« 
tract  wras  made ;  but  that  between  the  minister  and  the  land 
owner  the  qneation  was  not  raised,  because  the  minister  does 
not  appear  to  have  made  an  objection.     If  the  minister  had  taken 
an  objection— if  tlie  minister  had  said,  true,  that  is  a  contract 
binding  between  the  Duke  and  the  land  owner,  the  Duke  repre- 
senting the  maker  of  the  contract  on  the  one  side,  and  the  land 
owner  on  the  other,  but,  as  minister,  I  am  not  bound  by  it, — it  is 
as  between  you,  the  opposing  parties,  ret  inter  atiof  acta ;  and  the 
Court,  in  1798,  had  repelled  that  objection,  and  found  that  that 
contract,  made  one  hundred  and  twenty  years  before,  was  binding 
upon  all  parties,  aa  well  as  those  two  who  were  parties  to  the 
eontract,— that  being  binding  upon  them,  it  was  consequently 
binding  upon  the  minister,  who  had  been  no  party  to  the  con- 
tract, either  in  the  person  of  himself  jor  his  predecessor,  that 
would  have  been  a  ca^  precisely  like  the  present,  but  it  is  not  a 
ease  at  all  like  the  present,  because  the  minister  did  not  object ; 
and  so  with  respect  to  the  other  two  cases,  to  which  Lord  Mon- 
creiff,  in  that  most  able  and  distinct  statement  of  the  case,  to 
which  I  before  adverted,  refers, — and  I  do  not  go  too  far,  when  I 
express  the  highest  admiration  of  that  as  a  model  for  a  judicial 
statement,  for  its  (Sonetseaeas,  and  for  the  satisiactory  matmcf  in 
wUcb  it  ezkaHsts  the  wbok  gucstknn    dsaKng  with  every  part  of 


it»  nod  8i(UiK  the  whole  mattery-^ny  Lord  Monereif;  oontraiy 
to  what  haa  been  alleged,  as  I  apprehend,  eaten  into  the  apedak 
drcumstanoes  attending^  and  the  result  of  the  cases,  and  an  ap* 
probation  is  most  fully  expressed  of  the  interlocator  praoouneed 
by  him,  by  the  Court  below,  particularly  by  the  Lord  Chief- 
Justice- Clerk.     It  has  been  asserted  to-day,  that  those  previous 
decisions  had  not  been  attended  to — that  the  effect  of  that  series 
of  cases  had  been  overlooked.    Why,  the  sutnect-matter  of  that 
series  of  cases  is  referred  to  in  one  of  Lord  MoncreifTa  reasons, 
in  which  he  lays  it  down,  '*thatextrajudictal  contracts  or  transac* 
tioos  may  be  the  grounds  of  decrees  of  approbation,  if  it  appears, 
either  that  they  were  consented  to  by  the  minister,  or  that  he^ 
being  duly  called,  in  the  process  of  approbation,  uakea  no  objec- 
tion ;*'  and  be  cites  those  very  oases,  beginning  with  Lockhart  a. 
the  Duke  of  Hamilton,  in  1793^  so  that  it  was  on  a  considera- 
tion of  this  series  of  cases,  supposed  to  be  so  much  in  favour  of 
the  appellant,  and  on  the  principle  to  be  elicited  from  them,  that 
he  was  led  to  come  to  the  conclusion,  in  whic^  the  Court  agreed 
with  him,  that  there  was  a  fact  which  differed  those  caaea  from 
the  present,  inasmuch  as  here  was  no  approbation  whatever  of 
the  minister  shown, — ^the  Court  being  of  opinion  tbat  that  appro- 
bation must  be  shown.     My  Lords,  it  a|^>ear8  to  me,  tbat  the 
great  distinction  between  a  sub-valuation  and  an  extnjudicial 
valuation,  or  by  a  decreet-arbitrai«  as  in  this  case,  is  too  obvious 
and  manifest  to  be  for  one  moment  overlooked ;  and  tbat  di^ 
tiuction  guides  us  through  the  whole  of  the  caisea,  and  leads  us 
safely  with  a  view  to  the  decision  to  which  the  Court  below 
came.     In  all  the  cases  referred  to  by  the  counsel  for  the  ap- 
pellant, and  particularly  the  case  of  Campbellto^vn,  the  valuation 
or  the  sub-valuation  is  an  act  done  iu  a  guasi  judicial  proceedings 
instituted  under  the  autlionty  of  two  Statutes,  the  Act  of  1633; 
and  the  subsequent  Act  of  1661,  and  carried  on  before  persona 
appointed  by  the  highest  authority  in  the  State— by  the  Crown* 
with  the  approbation  and  assent  of  the  Estates  in  Parliament ; 
the  Commissioners  themselves  being  the  Judgesr— the  different 
Officers  of  State,  Peers  of  the  realm  of  Scotland,  and  nembera 
of  the  Lower  House,  the  representatives  of  the  Ceminons,  and 
in  that  case«  fifteen  to  be  a  quorum,— the  sub-coaamissioocra 
bein^  as  much  public  functionaries  and  officers  authorised  by 
public  appointment,  and  statutably  authorised  as  the  Commis- 
sioners tbemse1ves,^aiid  all  their  proceedings  being  expressly 
endowed  by  the  words  of  the  Act  oSf  Parliament,  with  the  force 
and  effect  of  decreets,  sentences,  and  Acts  of  Parliament.     My 
Lords,  in  one  case,  a  power  is  given,  of  whut  they  call  rectifying  ; 
that  is,  of  reviewing  a  sub-valuation  come  to  after  a  ptooeediaf 
has  been  regularly  instituted  before  the  ConuniBaioner8---«nd  in  the 
one  case  only  does  the  Statute  give  the  power  of  leetifying  to 
the  minister,  not  being  the  titular;  that  is  to  say,  where  he  is 
only  stipendiary,  not  being  the  person  endowed  with  the  titles. 
Where  he  is  merely  a  stipendiary,  he  shall  in  that  case,  and  in 
that  case  alone,  have  the  power  to  rectify  the  valuation ; — the  ques- 
tion is,  whether  tlicre  has  been  collusion ;  and  whether  the  collu- 
sion between  the  parties,  instituting  and  carrying  on  the  pro- 
ceedis^,  has  been  such  as  to  lead  to  an  injury  to  the  inscrest  of 
the  stipendiary  minister  to  the  extent  of  one-tbird  ?  Now,  my 
Lords,  to  show  that  this  permission  of  the  Stntotc  is  confined 
distinctly  to  the  case  of  valuations  under  the  StaCnte,  it  is  only 
necessary  to  look  to  the  words  in  which  that  matter  ia  put.  After 
going  through  the  whole  proceedings,  authorising  and  deduiag 
the  force  and  effect  of  the  proceedings  thereby  allowed*  and  in 
some  cases  directed,  the  Act  proceeds  thus :  (I  speak  of  tlie  Act 
of  1633,  exactly  two  centuries  ago.  It  does  certainly  happen  most 
fortunately  for  that  part  of  the  kingdom,  that,  exnctiy  two  hun- 
dred years  before  the  wisdom  of  Parliament  in  Ibis  eountry  in 
about,  as  it  may  be,  to  put  an  end  to  the  wxation  and  eutbaRaas- 
ment  on  the  subject  of  title  in  England,  the  Scnttiah  P«rHaaaent 
did  take  those  steps  which,  most  happily  for  that  part  of  the 
united  kingdom,  has  put  an  end  ever  since  to  that  vexation ;  H 
concludes,)  **  Attour,"  that  is  to  say,  besides,  **  for  clearing  of  all 
d(Nibts  and  difficulties  which  may  ariae  anenC  the  rectifying  of 
valuations  orotber  partieolar  heads  lblk>wing:— His  Majestie  and 
Estates  have  dedmd  and  dedare,  that  where  valuations  are  law- 
fully led  agatnat  all  paitiea  having  intefest,  and  allowed  by  the  lor- 
mar  ConmissioiKrB,  acenrding  to  the  order  observed  by  tbem,  that 
the  SMM  shall  not  be  dniroe  in  queftioiii  Mriectiind  upon  pre- 
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UBce  of  cnonne  leiioB  at  the  iDttanoe  of  tke  ninlattf,  not  btiBg 
dtular,  or  at  tbe  instance  of  bis  Majestte's  Advocat,  for  and  in 
respect  of  his  Majestie'a  anniiitie»  except  it  be  proved  that  coU 
lasioo  was  used  betwixt  the  titular  and  heritor,  or  betwixt  the 
Procurator-fiscal  and  the  tituUurs  and  heritors ;  which  collusion 
if  declared  to  be  where  the  valuation  is  led,  with  diminution  of 
the  third  of  the  just  rent  presently  paid*  and  which  diminutiop 
•ball  be  proved  by  the  nartie's  oathes.**   This  being,  in  the  most 
express  terms,  confined  to  that  particular  case — the  valuation  be- 
ing led  under  the  Statute — can  it  be  contended  that  we  have  the 
least  ground  for  applying  this  festriction,  whieh  is  merely  a  re« 
Btriction  upon  the  right  of  the  minister,  not  being  a  titular,  to  a 
esse  not  within  the  Statute — to  a  case  not  within  either  the  force 
of  the  words  or  (be  spirit  of  them,  and  to  which  the  reason 
whereupon  that  enactment  is  grounded,  does  not  in  the  smallest 
degree  apply— I  mean  to  the  case  whereof  a  contract,  an  extra- 
jadicial  valuation,  not  in  the  course  of  proceeding  instituted  mu 
der  the  law — net  carried  on  before  Commissioners  appointed  and 
authorised  by  the  Act — not  having  in  any  way  the  sanction  which 
the  Act  gives,  and  the  force  and  effect  which  the  Act  gives  to 
valiMtions  laid  before  those  Commissioners  so  appointed  and  so 
authorised— carried  on  between  the  parties-*  it  simp]^  being,  in 
fact,  an  expression  of  tbeir  own  private  contracting  will  between 
and  among  themselves,  and  which  is  of  no  manner  of  weight 
whatever,  either  within  the  words  or  the  spirit  of  that  Act.     My 
Lords,  the  ease  of  Campbell  then  falls  at  onee  to  the  ground,  as 
regHrds  the  argument  for  the  appellant,  which  it  is  cited  to  sup- 
port. That  was  the  case  of  a  suiKvatuation*-a  valuatioa  under  the 
Act,-»the  words  now  read  from  the  proviso,i*.i»and  a  valuation  led 
under  the  authority  of  the  Act.    AeeordiiMrlv*  your  Lordships 
will  find,  that  the  whole  of  the  argument  oftliat  case  is  ground- 
ed upon  a  reference,  as  it  well  might  be,  to  the  Aot  of  l(i33,  and 
the  Act  of  1661.  On  looking  to  the  appeal  case,  to  see  whether 
any  other  argument  was  raised,  it  appeared  (and  I  mentioned 
that  to  the  iMrned  counsel  in  the  course  of  the  argument,)  that 
there  was  another  argument  uaed;  therefore,  the  fourth  reason  in 
the  appeal  case  sets  forth,  that  there  was  a  disputed  fact  that 
they  denied ;  that  there  was  the  lesion  in  question.    They  denied 
that  the  fact  brought  the  case  within  the  words  of  the   Act. 
There  was  a  question  of  fact,  therefore,  as  well  as  of  law.     My 
Lords,  I  think  it  quite  unnecessary  to  go  further  into  that.  It  is 
aufficient  to  say,  it  was  a  case  strictly  within  the  Statute.    With 
respect,  my  Lords,  to  the  observation  of  the  Iiord  Ordinary,  on  a 
valuation  by  the  Procurator-fiscal,  I  say  nothing  upon  that,  be- 
cause some  doubt  appears  to  exist,  whether,  except  in  the  rase 
provided  for  by  the  terms  of  the  Gjmmission  of  1659,  that  would 
apply;  whether,  in  any  one  case,  the  Procurator-fiscal  would  va« 
lue  the  land.  It  appeHrs  to  me,  from  the  expressions  used  by  Sir 
John  Connell,  in  different  parts  of  his  work*  and  also  the  man- 
ner in  which  Lord  Moncreiff  mentions  the  Procurator-fiscal,  as 
il'  lie  took  it  for  granted,  as  a  matter  of  course,  that  in  such  cases 
the   Procurator-fiscal  might  have  been  used  to  he  appointed  to 
cfirry  on  proceedings  representing  interests  in  otses  where  the 
tn\e  did  not  appear.     It  is  unnecessary  to  go  into  that;  because, 
even  adopting  that  observation  of  ^  Lord  Ordinary  oa  the  for- 
mer case,  it  is  impossible,  even  allowing  what  he  states  may 
appear  to  give  greater  weight  to  that  case  than  some  of  the  other 
authorities  should  appear  entitled  to,^-even  allowing  that,  inde- 
pendently of  those  remarks,  there  appears  to  me  quite  enough 
to  support  the  view  taken  of  this  case  by  the  Loitl  Ordinary, 
and  also  taken  by  the  learned  Judgee  of  the  Court  of  Session. 
My  Lords,  this  brings  me  to  the  observation  whioh  I  threw  out 
on  a  former  day,  commeotir^  upon  the  cases  of  appeal  from 
the  Court  below, — an  observation  which  I  make  iu  connection 
with  that  supposed  inaccuracy  in  one  part  of  the  Lord  Ordi- 
nary's observations— I  refer  to  an  observation  I  threw  out  re- 
•peering  the  discretion  of  advising  appeals.    1  wiab  again  to  im- 
press it  upon  your  LoriUhips,  and  I  do  it  with  great  satisfac- 
tion, because  I  do  so  in  the  presenoe  of  learned  counsel,  all  of 
whom  are  perfectly  aware,  that  what  I  say  eannot  be  in  the 
•lightest  degree  supposed  to  have  the  most  remote  application 
to  them.     There  is  no  duty  which  counsel  ought  more  conscien- 
tiouely,  and  with  mere  rigoroiis  regard  to  eonscienee,  to  exercise,  • 
than  that  of  advising  appeab  tm  thia  Mkwse  from  the  Court  of 
Seaaiott.    Tlieyo«isl|t  t^  feel  ilmi  it  in  Mt »  niattei  ^  «f«uii0ft 


when  a  case  ia  brought  to  a  learned  counsel  for  his  opinion,  wbe* 
ther  there  is  probable  cause  of  appeal  or  not— that  it  is  any 
thing  but  a  matter  of  course  that  the  learned  counsel  should  sign 
Ma  name  to  the  statement,  that  there  is  probable  cause,  merely 
because  there  was  not  an  unanimous  judgment  in  the  Conrt  be* 
Inw  sustaining  the  reasons,-<~theie  being  such  reaaona  aa  are 
satisfactory  where  there  is  a  series  of  decided  cases,  and  no  onn 
decided  case  which  at  all  bears  out  the  argument  of  the  appel- 
lant. The  learned  counsel  are  bound,  in  such  case,  to  exercise 
the  BTOSt  abatinent  discretion  in  recommending  the  expense,  the 
delay,  and  the  vexation  of  an  appeal,  which,  where  they  do  re- 
commend  an  appeal,  muat  be  the  consequences  of  it.  1  have  no 
manner  of  doubt,  from  the  names  of  the  most  respectable  per- 
sons which  are  signed  to  this  case,  that  in  this  instance  they  felt 
it  to  be  an  arguable  point,  and  there  was  no  dedaion.  It  is  per- 
fectly clear,  that  no  decision  had  ever  been  made  which  ran  upon 
all  fours  with  the  present  case,  and  therefore,  in  some  respects, 
this  ease  mi^ht  be  thousht  fit  to  be  brought  to  receive,  in  the  last 
resort,  the  judgment  of  this  House ;— they  felt  that  they  were 
j  ustified.  I  would  have  had  no  manner  of  doubt  in  recommending 
this  case  to  be  appealed.  My  obaervation  was  pointed  at  cases 
whieb  frequently  occur  in  the  Court  below,  in  which  reasons  are 
given  which  are  perfectly  sufficient  to  support  the  judgment,  but 
where,  if  one  single  inaccuracy  is  found  among  those  reasons,  I 
have  seen  again  and  again,  that  those  cases  have  been  brought' 
up  to  vour  Lordships'  bar,  more  on  the  ground  that  a  doubt 
might  be  raised  as  to  the  aeciiracy  of  one  of  the  reasons  of  the 
judgment,  than  that  any  grave  and  reasonable  doubt  existed  aato' 

the  soundness  of  the  juc^ment  itself.     That  is  no  reason, it  ia 

anv  thing  but  a  reason  for  bringing  the  judgment  of  the  Conrt 
below  by  appeal  to  your  Lordships,  that  judgment  being  ge- 
nerally well  founded,  and  having  accurate  reasons  enough  to  sup» 
port  it ;  but  that  there  hapi)ens  to  be,  in  the  course  of  the  argu- 
ment, some  one  position  iu  the  reasoning  of  the  learned  Judge, 
who  had  denlt  with  the  case  in  the  Court  below,  in  which  them 
was  not  the  same  degree  of  accuracy  as  was  to  be  found  in  all 
the  rest  of  bis  argument.  My  Lords,  upon  all  these  grounds,  I 
have  no  hesitation  in  recommending  to  your  Lordships  to  affirm 
the  judi^ment  of  the  Court  below ;  and  I  should  further  recom- 
mend to  your  Lordships  to  affirm  that  judgment,  with  full  costs. 

Interlocators  affirmed,  with  full  costs. 

Appellant's  Authorities.— Er^^k.  IL  10, 27, 28, 29, 84.  Act, 
1633,  c.  19.  M'NimII  v,  Minister  of  Campbelltown,  Sd  June 
1601 ;  F.  C  Sir  George  MKckensie's  Observations  on  1639. 
ConneU  on  Tithes,  2d  Edit.  Vol.  L  p.  2ia  Forbes,  p.  402. 
Case  of  Robertson  in  1734.  Lockhart  a.  Duke  of  Hanilten, 
20th  November  179a  Hamilton  a.  Colbrook,  30th  Z^ovembef 
180a     Case  of  Hamilton,  1820. 

Second  Division.— Lord  MoncreifiT,  Ordinary. — George  W. 
Poole,  AppeUant's  Solicitor.— Caldwell  &  Son,  Respondenta* 
Solicitors. 

7ih  June  1833. 

No.  386. — Thomas  Baillib,  AppManty  v.  Thomas. 
BAII.L1B  8c  Others,  HetpomlenU. 

Agreement — Construction  of— ^  party  having  admUted  iniro' 
mittiona  to  the  extent  of  £9000,  andhamng,  hy  minute  of  agree^ 
memi,  been  ailowed  ;£IOOO  Of  ouik^^  Hetd  (affirming  tha 
Judgment  of  the  CVnrl  o/Senion/f  ihmt  he  was  bound  not  merefy 
ta  accovntf  buB  la  pay  down  ;£20U0  ;  and  interim  decree  gpmnlted 
fur  the  eame, 

Baillie  and  Otberg  raised  agaiost  Thomas  Baillie  an 
action  of  count  and  reckoning,  and  also  a  reduction  of 
a  certain  deed  of  settlement.  These  actions  were  con- 
joined; and  the  case  having  been  prepared  for  trial  by 
a  Jnry,  llie  parties,  on  lltb  July  ISSU  entered  into, 
the  following  agreement:—"  The  parties  agree  to  dis« 
miss  the  Jury  on  the  following  terms ;  I.  The  deed 
shall  be  held  to  be  reduced.-— IT.  The  pursoers  shall 
be  entitled  te  vindicate  tbetr  rights  as  if  the  deed  on* 
4er  traduction  had  nevor  been  exocqted.*-rIIL  E^^eept 
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Second  Divliion.  —  Lord  Medwyn,  OrdinAr^.-^MoncriefT, 
Webster  &  Thomson,  Appellants*  SolicitorB.->-SpottiBWo6de  & 
Rvbertson,  Respondents*  Solicitors. 

21th  June  1833. 

No.  388. — Alexander  RiHTotJL,  Appellnnt^  v, 
Alkxander  Boyter,  Respondent. 

Process — Proving  tlie  Tenor — Circumstances  in  which  a  tfeeree 
of  the  Court  of  Session,  hoiding  the  tenor  of  a  destroyed  deed 
proved,  was  affirmed,  and  the  defttuler,  who  appcaled,/ound  liable 
in  expenses* 

The  respondent  raised  the  present  action  of  proving 
the  tenor,  against  the  appellant  and  Thomas  Rintoul, 
alleging  that,  on  or  about  the  27th  December  1827, 
the  respondent  and  his  wife,  Helen  Rintonl,  executed 
n  mutual  will  and  testament,  by  which  they  constitated 
the  longest  liver  of  them  to  be  sole  executor  and  uni- 
versal legator,  with  full  power  to  intromit  with  the 
whole  executry,  and  confirm  the  same,  but  under  the 
burden  of  the  debts  and  fbneral  expenses,  and  dis- 
pensing with  the  delivery  :  That  Helen  Rintoul  died 
in  June  1829,  and  after  her  interment,  the  settlement 
was  read  over  in  the  presence  of  the  nephews,  and 
sundry  other  friends  of  the  deceased,  but  on  the 
day  of  May  1830,  or  on  one  or  other  of  the  days  of 
that  month,  or  of  the  month  of  April  preceding,  or  of 
June  following,  the  said  Thomas  Rintoul,  the  appel- 
lant's cousin,  surreptitiously  and  violently  took  pos- 
session of  the  settlement,  and  having  torn  it  to  pieces, 
swallowed,  or  otherwise  put  away  the  fragments,  and 
that  within  a  few  days  thereafter  an  edict  of  executry 
was  raised  by  the  appellant,  in  the  character  of  nephew 
to  the  deceased, — ^and  concluding  that  the  tenor  should 
be  established  as  above  set  forth,  and  that  the  de- 
fender should  be  found  liable  in  expenses.  Defences 
were  lodged  fof  the  appellant ;  and  a  proof  having 
been  led,  the  Conrti  on  10th  March  1882,  pronounced 
this  judgment : — 

"  The  liords  having  advi.sed  the  state  of  the  process*,  admini- 
cles produced,  and  testimonies  of  the  witnesses  produced,  and 
heard  parties  by  their  counsel ;  Find  the  casus  amissionis  of  the 
writs  hbelled,  and  the  tenor  thereof  as  libelled,  proved,  and  de- 
cern and  declare  accordingly ;  find  the  defender,  Alexander  Rin- 
toul, liable  to  the  pursuer  in  the  expenses.'* 

The  defender  appealed,  pleading — I.  That  his  bro- 
thers and  sister,  who  had  an  equal  interest  with  him, 
were  not  called. — II.  Thomas  Rintoul,  the  other  defen- 
der, being  an  Englishman,  resident  in  England^  animo 
remanenai,  was  not  amenable  to  the  Courts  of  Scotland, 
and  it  was  incompetent  to  cite  him  edictally. — III. 
That  the  proof  of  the  tenor  of  tbe  doooment  in  ques- 
tion is,  by  no  means,  such  as  to  have  warranted  the 
judgment  pronounced:  That  deed  is  said  to  have 
oeen  executed,  **  on  or  about  the  28th  day  of  Decem- 
ber 1827."  It  is  alleged  to  have  been  a  mutual  con« 
veyanoe  by  the  respondent  and  Helen  Rintoul,  of  tite 
whole  of  their  property;  and,  in  particular,  it  is  al- 
leged to  have  contained  this  clause,  upon  which  the 
efficacy  of  the  whole  deed  depended  ;  "  and  we  dis- 
pense with  the  delivery  hereof,  and  declare  that  these 
presents,  though  found  lying  beside  either  of  us  at 
the  time  of  our  death,  or  in  the  custody  of  any  other 
person,  undelivered,  shall  be  as  valid  and  effectual  to 
the  survivor,  as  if  the  same  bad  been  duly  delivered." 


But  as  to  this  clause,  there  is  no  proof  whatever.— 
IV.  It  was  incompetent  in  snch  a  ca«e,  as  proringthe 
tenor,  to  find  the  defender  liable  iii  expenses.  An- 
swered— I.  The  proof,  both  written  and  parole,  ad- 
duced by  the  respondent,  was  relevant,  and  amply 
sufficient  to  snnport  the  allegations  in  the  libel  in  all 
points. — If.  The  appellant  alone  raised  a  processor 
accounting  before  ttie  Court  of  Session  against  the  re- 
spondent relatiye  to  this  succession.  Tbe  respondent, 
therefore,  was  not  bound  to  cite  other  parties,  who 
might  justly  have  complained  in  being  involved  in 
any  such  process^-^but,  according  to  the  Scots  forms, 
might  have  appeared  and  sisted  themselves  as  defen- 
ders, if  they  had  chosen  to  dispute  the  respondent*^ 
libel,  if  they  had  been  so  advised. — III.  The  tenor  of 
a  Scots  will,  feloniously  destroyed,  can  only  be  prov- 
ed in  the  Scots  Supreme  Court.  From  the  necessity 
of  the  case,  therefore,  Thomas  Rintoul  was  cited  in 
the  manner  in  which  he  was  summoned  here.  Besides, 
this  was  a  plea  which  the  appellant  had  no  legitimate 
title  to  state,  as  it.  concerned  Thomas  Rintoul  only,  if 
he  chose  to  appear. 

Lord  Chancellor, — My  Lords,  if  I  could  entertein  any  doubt 
in  this  case,  I  should  suggest  to  your  Lordships  the  pruprittr 
of  taking  time  to  consider  before  you  afiinned  tlie  decision  of 
tbe  Court  below,  but  I  entertain  no  such  doubt.  In  tbe  fint 
place,  it  is  reduced  by  the  judicious  abstinence  of  the  lesnied 
counsel  on  the  other  points  of  the  case, — tbe  question  is  reduced 
simply  to  one,  upon  the  result  of  tbe  evidence  before  yoo ;  wd 
the  learned  Judges  of  the  Court  below  having  made  up  iheif 
minds  in  the  examination  of  that  evidence,  and  having  tbot4;U 
that  sufficient  to  satisfy  them  of  the  facts  of  the  lora  of  tbe 
instrument,  and  of  the  instrument  lost  being  of  the  tenor  and 
effect  stated,— which  phrase  "  of  the  tenor  and  effect,"  as  your 
Lordships  are  aware,  is  used  in  the  law  of  Scotland  in  a  differ- 
ent sense  from  that  in  which  we  use  it — we  using  it  to  expre^j. 
the  very  words  of  the  instrument— they  using  it  rather  toexpre** 
the  purport  of  it ;— tbe  Court  below  being  satis6ed  thst  the  instru- 
ment so  lost  was  of  the  tenor  and  effect  which  they  have  alleged 
it  to  be,  and  proved  it  to  be,  it  would  certainly  have  required* 
very  strong  contrary  opinion,  much  more  than  a  doubt,  wbeiber 
their  Lordships  had  come  to  s  right  conclusion,  before  your 
Lordships  would  be  advised  to  alter  the  decision  they  have  come 
to  upon  it.  It  is  a  case  in  which  four  or  five  learned  Judf^es 
have  made  up  their  minds  upon  the  result  of  the  evidence,  Wing 
parole  evidence ;  the  witnesses  being  examined  by  them,  wbiebs 
Court  of  Appeal  is  without  the  possibility  of  altering  or  inter- 
fering with ;  and  supposing  they  have  come  to  that  deciiiion,  even 
upon  documentary  evidence,  those  various  minds,  different  ba- 
hits,  different  views,  different  sorts  of  experience,  coming  all  to 
the  conclusion  they  have  come  to,  from  one  particular  species  of 
facts,  it  would  be  extremely  difficult  for  any  one  to  take  opon 
himself  to  advise  your  Lordships,  without  entertaining  a  very 
strong  opinion,  indeed,  that  they  have  come  to  a  wrong  oondu- 
sioD,  to  differ  from  them.  Bat,  my  Lords,  I  see  no  reason  what- 
ever for  thinking  that  the  Court  below  came  to  a  wrong  eoB- 
clusion.  In  the  first  place,  it  is  perfectly  clear  a  will  wa»  >n 
existence ;  that  Alexander  Boyter  and  his  wife,  Helen  Rintoul, 
came  to  the  house  of  Mr  Hunter  to  have  a  will  made  for  ibem. 
That  is  proved  cleatly  by  the  evidence  of  David  Myl^  not 
contradicted  at  all  by  the  evidence  of  Chariea  Milber,  his  feU 
low  derk,  though  I  will  not  say  (and  so  fir  I  agree  with  the 
argument  of  the  learned  counsel  for  tbe  appellant,)  that  it  is 
carried  even  further  by  that  evidence.  The  truth  is,  that  one 
of  those  witnesises  speaks  to  his  recollection  of  certain  facfs 
specifically  enough,  and  the  othemwears,  as  far  as  he  goes,  ecm- 
sistently  with  the  recollecrion  of  that  former  witness ;  but  be 
recollects  very  little  about  it.  What  be  swears  is  ooiwistent  wilb 
it,  but  he  says  little  in  addition.  But  Myles  aa)^  that  tbey 
came,  and  that  a  will  waa  made.  The  first  say^  it  was  copifd 
either  from  the  Style  Book  (that  is,  the  Book  of  Precedents »• 
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your  Lordships  are  aware,)  or  cof^ed  froin  the  Bettlement  made 
by  Mra  Boyter  and  her  sitter,  in  the  office.     There  is  no  doubt 
there  was  such  a  settlement  in  rhp  office  between  He|en  and 
Agnes  Rintoul ;  that  is,  Agnes  Rinioul  and  Mrs  Boyter, — and 
that  settlement  being  shown  to  hiro,  that  of  course,  as  is  natural 
in  those  cases,  refreshes  his  memonr,  and  he  says  it  was  froni 
that.     First  he  says,  it  was  either  from  the  Style  Book  or  that 
settlement ;  and  when  he  sees  that,  be  says  this,  **  that,  to  th^ 
best  of  hia  knowledge,  that  is  the  will  which  be  tbinkf  wa# 
copied  on  the  abo?e  occasion,**  therefore  that  settlement  was 
copied  to  make  a  mutual  will  for  Alexander  Boyter  and  hi^ 
wife  ; — and  then  as  to  his  recollection  of  the  contents,  he  states 
it  with  some  particularity,  which,  without  disbelieving  Myles, 
makes  it  impossible  to  doubt  there  was  at  that  time  somewhat 
iu  the  nature  of  a  mutual  will  made  by  Alexander  Boyter  and 
his  wife.     Well,  then,  there  is  no  appearance  of  evidence  in  th« 
cause  whatever  of  any  other  will  having  been  made  by  those 
]>ersons,  or  for  those  persons.     This  will  was  made  for  them^ 
and  it  was  signed  and  attested,  Myles  says,  bv  himself  and  Ma- 
ther. Mather  does  not  recollect  whether  he  signed  it  or  not ;  re. 
collecting,  in  fiict,  nothing  about  it.     Well,  then,  there  is  not  a 
tittle  of  evidence.    There  is  no  reaaon  to  suppose  that  any  other 
will  was  ever  in  existence  after  that  was  ;nade,  and  Boyter  an^ 
hi«i  wife  calling.     Nor,  my  Lords,  is  it  probable  there  should, 
Per^soiis  in  their  station,  and  at  their  time  of  life,  were  not  very 
likely  to  have  made  more  wills  than  were  necessary,  if  they  had 
made  that  wiU.     Then  as  to  the  depository — ^it  is  found  in  their 
bouse ;  and  then  your  Lordships  come  to  tbe  second  part  of  the 
1'%'ideoce,  as  to  what  took  plaee  immediately  after  the  fuiueraly  be* 
fore  the  will  was  read,  upon  which  you  faiave  some  evidence  of 
one  of  the  persons,  Hardie  tbe  schoolmaster — no,  Hardie  was 
present  at  the  spoliation ;  but  I  think  there  is  6ome  other  e\i- 
dence. 
Ih'  LvMhingioH.'-^Jt  is  at  the  oonclusion. 
J.ard  Chancellor, — It  is  some  person  who  was  present  at  the 
reading  of  the  will,  after  the  funeral. 
Lord  Advocate. — There  were  three  witnesses  present. 
Lord  Chantellor,  —  The  three  witnesses  who  were  present 
were  James  Mitchell,  David  Jack,  and  Robert  Vietch,  who 
%vere  all  present  at  the  reading  of  tbe  will ;  and  they  deposed  to 
the  contents  itf  the  wiM  as  well  as  they  could  recollect,— it  was  a 
will,  and  in.  a  manner  exceedingly  natural  and  very  trust- worthy. 
As  inT  as  they  could  recollect,  it  was  a  will  of  the  husband  and 
wife,  and  it  left  it  to  tbe  survivor  of  the  two ;  that  was  tbe  im- 
prt'ssion  left  upon  their  recollection,  that  it  conveyed  to  the  sur- 
vivor of  the  two  the  whole  of  the  property  and  effects.     Now, 
is  that  or  nut  consistent  with  the  more  particular  account  of  the 
will  given  by  a  professioiml  man,  the  clerk  of  Mr  Hunter, 
namely,  David  Myles,  who  gives  you  more  in  detail,  tbe  pro- 
nsions  of  the  mutual  will.     It  is  perfectly  consistent  with  it  in 
erery  respect,  though  not  so  minute.    Well,  then,  you  have  the 
existence  of  one  will,  proved  with  more  or  less  particularity,  to 
be  oi  such  and  such  effect ;  and  then  you  have  the  act  of  spolis- 
tion  moat  distinetly  proved — for  James  Hardie  and  Mary  Norrifi, 
those  two  witnesses,  were  present  at  that  flagrant  and  most 
criminal  act  of  spoliation  committed  by  Thomas  Rintoul,  tbe 
cousin  of  the  present  apptllant.     Now,  Hardie  swears  that  he 
read  an  instrument  indorsed  with  this  title,  **  Mutual  Dispo- 
sition between  Alexander   Boyter  and  Helen   Rintoul  ;*'  and 
Mary  Norrie  swears  she  heard  him  read  those  words  before  the 
act  of  spoliation;  that  he  read  no  more,  for  Thomas  Rintoul 
immediately  came  behind  him,  snatched  it  out  of  his  hands, 
tore  it  into  pieces,  endeavoured  to  swallow  it,  and,  in  short, 
committed  an   act  of  the  grossest  and  most   flagrant  spolia.^ 
tion.     VVhy,  then,  my  Lords,  this  is  evidence  no  jury  would 
doubt  for  five  minutes,  before  whom  this  question  was  brought, 
that  that  must  have  been  the  will  prepared  at  Mr  Hunter's 
office,  as  sworn  to  by  Myles,  not  contnidicted.  but  as  far  as  be 
goes,  confirmed  by  Mather,  and  which  had  also  been  read  im* 
nit:diate]y  after  the  funeral,  on  the  decease  of  Mrs  Boyter,  the 
testatrix.      Can  there  be  any  doubt  that  the  will  which  was 
spoliated  was  the  will  that  was  prepared  in  that  office,  and  which 
bad  b«*en  read  at  the  funeral,  and  that  it  was  a  mutusl  will  to    , 
tbe  effect  which  is  related  by  tbe  three  witnesses?     My  Lords, 
tbeie  u  uUo  a  litlli;  more  evidtMce,  which  is  notimj^utciialiO*  to 


tbe  conduct,  at  least,  of  the  party  here, — that  is,  as  to  Thomas 
Rintoul,  the  son  of  the  defender  himself.     He  appears  to  have 
been  sent  to  take  a  copy  of  the  will,  and  I  think  it  requires  no 
wizard  to  conjecture  who  sent  him  there ; — that  he  was  sent  by 
bis  father,  in  all  probability,  to  take  a  copy  of  that  will, — that  he 
came  back  and  brought  it  to  the  office  of  his  employers,  Camp- 
bell and  Scott.     It  was  taken  in ;  but  I  do  not  go  into  the  oh* 
servations  to  which  tbe  evidence  of  Mr  Csmpbell  is  undoubtedly 
liable.     He  may  have  forgotten  some  of  the  circumstances, — he 
may  have  been  partial  to  his  clients,  and  prompted  by  zeal  to 
give  tbe  sort  of  evidence  he  has  given.     I  cannot  say  it  would 
become  me  to  express  the  lesst  approbation  of  the  proceedings 
in  thst  office,  if  tbey  were  exactly  as  described  by  Mr  Campbell ; 
but  it  would  also  be  unjust  to  charge  Mr  Scott,  his  partner,  who 
is  not  examined  upon  this  question,  and  respecting  whose  con- 
duct, in  writing  the  threatening  letter,  vou  have  only  the  account 
given  by  his  partner,  Mr  Campbell ;  but  I  think  of  this  there 
ean  be  no  doubt,  that  some  proceedings  were  in  contemplation 
on  the  part  of  Alexander  Rintoul,  whether  for  a  reduction  or 
not,  does  not  very  distinctly  appear.     In  one  part  of  his  evidence 
be  savs,  he  did  not  mean  to  have  any  reduction,  and  in  another 
part  he  says,  there  was  a  reduction  in  contemplation ;  but  at  all 
events,  there  was  something  doing,  either  byway  of  threat  to  the 
party,  or  by  way  of  dispositiop,  or  sn  intention  to  effect  a  re- 
duction ;  and  at  that  time  they  clearly  proved  Campbell  and 
Scott  to  have  had  in  their  office  a  copy,  more  or  less  accurate, 
more  or  less  distinct,  more  or  less  legible  ^for  there  are  great 
doubts  on  all  those  matters,)  of  that  very  will,  the  will  in  ques- 
tion, copied  by  Thomas  Rintoul,  his  son.     They  seem  to  have 
had  that  in  their  office ;  what  became  of  it  does  not  so  distinctly 
appear.     I  think  it  may  be  said,  if  it  had  contained  any  thing 
favourable  to  Alexander  Rintoul — if  it  had  contained  any  thing 
-very  inconsistent  with  the  evidence  which  has  been  given  in  this 
cause,  describing  the  tenor  of  this  will,  we  probably  should  have 
heard  more  of  it ;  but  if  it  had  been  found  it  could  be  proceeded 
against  by  way  of  reduction,  or  used  in  any  other  way  (the  copy 
having  got  into  that  office),  it  would,  in  all  probability,  have  been 
used  for  that  purpose.     That,  however,  is  a  matter  of  no  im* 
portance  in  the  present  stage  of  the  question.     I  have  no  man- 
ner of  doubt  the  Court  below  came  to  a  right  conclusion  ;  and 
without  shutting  one*s  eyes  to  the  facts — without  straining,  in 
order  to  acquit  Alexander  Rintoul  of  all  knowledge  of  what  hap. 
pened, — I  think  it  is  quite  impossible  to  doubt  that  he  misiiu 
structed  those  solicitors  who  put  in  the  defences,  in  which  they 
positively  denv,  I  believe,  the  existence  of  the  will,  but  certainly 
all  the  other  uicts  in  the  case  ;<— for  in  those  defences,  which 
appear  to  have  attracted  the  notice  of  the  Court  below,  and  na. 
turaily  enough  to  have  attracted  their  notice  when  the  question 
of  expenses  came  under  the  consideration  of  their  Lordships,  he 
stated,  that  she  did  not  execute  a  settlement  of  the  tenor  meru 
tioned  iu  the  summons, — that  she  did  execute  such  a  settle- 
ment is  denied, — *'  Denies  that  Helen  Rintoul  did  execute  a  set. 
tlemant  of  the  tenor  mentioned  in  the  summons.**     Why,  xny 
Lords,  it  is  quite  shutting  one's  eyes  to  tbe  probabilities — pro. 
babilities  is  too  weak  a  word,— the  almost  necessary  conclusion 
from  tbe  facts  of  the  case,  considering  the  conduct  of  the  party, 
considering  bis  near  relationship  to  tbe  spoliator,  and  coiiHidering 
the  view  with  which  that  spoliation  was  comniitted,  as  avowed 
by  him,  Thomas  Rintoul,  in  the  evidence  of  Mury  Norrie, — that 
he  had  no  interest  himself— that  he  could  not  go  in  himself  at 
the  door  he  had  opened,  but  he  bad  opened  the  door  to  otheis 
who.coul^  (^  in ;  and  considering  the  proceedings  which  wnx^ 
immediately  afterwards  instituted,  in  consequence  of  that  spolia* 
tion,  it  is  impossible  to  shut  one*s  eyes  to  the  high  probability 
and  almost  inevitable  certainty,  that  Alexander  Rintoul  was  cog. 
nizant  of  what  had  happened,— was  cognistant  of  the  spoliation, 
and  misiostructed  his  professional  advisers,  who  put  in  those  Atm 
fences,  pntrulv  denying  those  facts.     My  Lords,  I  think  your 
Lordships  will  be  well  warranted  in  giving  the  expenses  as  well 
as  the  judgment  against  this  party ;  and  when  vour  Lordships 
find  they  have  appealed  on  several  grounds,  all  of  which  ars 
abandoned  at  your  Lordships*  Bar,  except  that  upon  which  I  will 
not  say  no  appeal  ought  ever  to  have  been  lodged,  namely,  4 
mere  question  of  fact,  where  there  is  little  or  no  cunflirting  evi- 
dence, but  upon  which  appeals  ought  most  sparingly  to  be  lodge/lj 
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Rions  of  this  Art,  or  any  Turnpike  Act,  nnder  a  penalty  for  each 
such  ofience  of  jC^.*' 

The  respondent  was  tacksman  of  the  Dollar  toll- 
1>ar  from  Whitsunday  1830  to  WhiUuuday  1831,  and 
was,  by  the  articles  of  roup,  prohibited  from  allowing 
any  carts  to  pass  the  toll  without  paying  the  full  rates, 
under  an  additional  penalty  of  20s.  Sterling  for  (>iiGh 
offence*  During  the  year  in  question,. the  proprietors 
of  the  Devon  Iron  Works  drove  2211  cart  loads  of 
ironstone  through  the  Dollar  toll-bar  to  the  Devon 
Iron  Workii, — the  toll-duties  on  which  were  alleged  to 
amount  to  £224,  0.  4^.  The  Company  paid  £20  on 
14th  August  1830,  and  £30  on  15th  January  1831. 
On  21st  May  1831,  the  respondent  wrote  to  the  Ma- 
nager of  the  Company  as  follows : 

•  "  I  beg  leave  to  return  you  here\inth  my  toll  account  for  the 
ironstones,  as  I  cannot,  under  prpsent  circumstances  make  it  out 
in  any  other  form.  I,  however,  wish  it  to  be  understood,  that 
1  mean  to  be  as  reasonable  as  I  possibly  can,  as  it  is  my  inten- 
tion to  take  a  large  discount  off  at  settling.  If  I  am  under  the 
necessity  of  charging  more  than  you  anticipated,  the  fault  can- 
not be  attributed  to  me,  as  it  lies  entirely  with  yourselves.  Had 
you  driven  double  the  quantity  of  stone,  as  I  trusted  you  would, 
there  would  have  been  little  room  for  complaint.  As  it  is,  con- 
sidering that  the  rtnt  of  the  toll  was  heightened  entirely  on  ac- 
count of  these  stones*  it  is  not  reasonable  to  expect  that  I  am 
to  suffer  myself  to  be  a  loser,  merely  to  accommodate  the  Devon 
Dank  Company.  As  I  however  do  not  wish  to  have  any  disa- 
greement on  the  subject,  and  although  I  might  be  justified  in  de- 
manding the  full  rate  of  toll,  still,  as  I  am  aware  Chat  you  ex- 
pected some  deduction,  although  I  am  not  permitted  to  do  so  by 
the  trustees,  1  will  make  an  abatement  of  ;£dO  off  the  gross 
amount,  providing  the  balance  is  paid  to  me  by  the  end  of  the 
next  week,  as  the  trustees  have  made  a  demand  on  me  for  the 
rent  due.  I  trust  you  will  consider  this  arrangement  satisfactory. 
You  must  be  well  aware  that  I  could  not  make  any  agreement 
regarding  the  rate  at  which  each  cart  was  to  be  charged — the  only 
point  understood  was,  that  I  was  to  make  an  abatement  in  pro- 
portion to  the  number  driven.  I  have  therefore  done  so  to  the 
utmost  of  my  ability,  and  I  sincerely  trust  that  you  will  be  pre- 
pared to  settle  the  amount  due  by  Friday  or  Saturday  next.'* 

The  respondent's  nrent  wrote  again  on  4th  June 
1831,  denying  that  the  respondent  had  ever  entered 
(as  tli^  Company  alleged)  Hito  an  agreement  to  accept 
6d.  per  ton,  in  full  of  the  toll-dues ;  l>ut  still  offering,  if 
the  matter  was  settled  before  Wednesday  then  next, 
to  give  the  deduction  of  £80,  formerly  offered.  This, 
iiowever,  not  being  agreed  to,  the  respondent,  on  29th 
June  1831,  raised  an  action  against  the  advocator,  as 
uartner  and  manager  of  the  Devon  Iron  Company, 
before  tlie  Sheriff  of  Clackmananshire,  for  £174,  Os. 
4e^d,y  being  the  balance  due  .to  the  respondent,  conform 
tu  account  produced.  In  defence,  the  advocator  stated, 
that  some  years  ago  the  Company  had  opened  a  seam 
of  ironstone  at  Vicars  Bridge,  to  the  east  of  Dollar ; 
that  there  being  no  railway  Detwixt  that  place  and  the 
Iron  Works,  the  Company  had  to  bring  the  ironstone 
in  carts,  in  doing  which  they  had  a  choice  of  two  pub- 
lic roads,  the  one  leading  through  Blairngone  by  Mel- 
loch  and  Coalsnanghton ;  and  the  other  by  Dollar  and 
TillioouUry ;  that  for  some  years  the  Melloch  road 
had  l>een  allowed  to  fall  into  partial  disrepair,  but 
could  have  been  repaired  at  a  small  expense,  and  tho 
carts  could  have  passed  the  only  toll  on  that  road  for 
a  mere  trifle,  but  instead  of  doing  so,  thoy,  through 
their  Manager,  Mr  Wilson,  compounded  with  the  re- 
spondeat, as  tacksman  of  the  Dollar  toll-bar,  by  an 


rement,  under  which  the  Company  were  to  pay  at 
rate  of  sixpence  for  every  ton  of  ironstone  psM- 
ing  through  the  toll-bar,  and  as  the  Company  were 
afnxions  to  prevent  injury  to  the  road,  ft  was  stipula- 
ted, if  there  wasfoimd  to  be  more  than  2(lcwt.oii  sny 
of  the  carts,  the  respondent  should  exaet  the  additional 
toll  from  ike  carters  themselvesi  without  any  claim  for 
the  same  on  the  Company*  The  advocator  therefore 
pleaded — I.  The  articles  of  roup  are  the  private  deed 
of  the  trustees  and  their  tacksman,  with  wbicli  the  pub- 
lic hare  no  concern,  and  by  which  they  are  not  bound. 
-^11.  The  Statute  founded  on  does  not  declare  the 
agreement  by  a  tacksman,  in  compromising  the  toil- 
dues,  null  and  void.  All  agreements  of  that  kind 
are,  therefore,  in  questions  ynth  third  parties,  valid 
and  effectual.— •111.  The  agreement  with  the  pur- 
suer has  been  homologated  and  completeil,  and  both 
parties  are  now  barred  from  founding  on  the  Sta- 
tute, to  the  effect  of  setting  aside  said  agreement. 
The  respondent  pleaded«-l.  The  amount  of  tolls 
charged  and  pursued  for  is  sufficiently  instructed  by 
the  evidence  which  was  laid  before  the  Sheriff. — II. 
The  complainers  cannot  be  permitted  to  plead  any 
Agreement,  by  which  it  is  alleged  the  respondent 
agreed  to  compound  with  them  for  the  payment  uf 
tolls,  or  to  accept  lower  toll  than  the  rate  fixed  by  the 
road  trustees ;  it  being  expressly  provided  by  the 
g^eneral  Turnpike  Act,  that  it  shall  not  be  lawful  for 
the  tacksman  or  tax-gatherer,  at  any  toll-bar,  to  com- 
pound with  any  person  for  the  payment  of  any  toll^ 
or  to  accept  any  lower  tolls  than  those  settled  by  tlie 
trustees  of  any  turnpike  road  to  be  taken. — 111.  Ah- 
snming  that  such  an  agreement  conld  be  pleaded,  no 
sucli  agreement  has  been  instructed  by  the  proof  ad- 
duced ;.  and  therefore,  even  in  that  view,  the  judg- 
ments under  review  are  well  founded. 

After  a  record  had  been  closed,  and  a  proof  allowedi 
the  Sheriff^ttbstitute,  on  28th  March  1832,  pro- 
Donneed  the  following  interlocutor  ;**    ' 

'*  Having  considered  the  closed  record,  and  proof  addo(^cd  Tor 
both  parties,  memorials  thereon,  and  whole  proeea».  Kinds  that 
the  pursuer  was  tacksman  of  the  Dollar  toll-bar  for  the  )-ear 
from  Wfaitounday  1830  to  Whitsunday  1881,  and  as  such  wm 
entitled  to  exact  fur  all  carts  passing  through  the  same  the  re- 
spective toll-dues  prescribed  by  the  Acts  of  Parliament  *.  Finds, 
that  it  is  admitted,  that  during  the  said  year,  a  great  many  carts 
of  ironstone  were  driven  by  the  servants  of  the  Devon  Com- 
pany, of  which  the  defender  is  the  manager,  through  the  said 
toll-bar,  and  that  they  were  so  driven  without  paying  any  toll- 
dues  at  the  time ;  but  that  two  sums,  amounuiig  together  to 
£50  Sterling,  were,  in  the  course  of  the  said  year,  paid  bj  the 
defender  to  the  pursuer,  in  part  of  the  tolls  for  the  said  carts, 
leaving  a  balance  resting  dae :  Finds,  that  by  the  Act  of  Par- 
liament, 4th  Geo.  IV.  ch.  40,  entitled  'an  Act  for  regulating 
Turnpike  Roads  in  that  part  of  Great  firitein  called  Scotland,' 
section  46,  founded  on  by  the  pursuer,  and  referred  to  in  the  re* 
cord,  it  is  enacted,  '  That  it  shall  he  lawful  for  the  trustees  of 
every  turnpike  road,  previous  to  letting  the  tolls*  to  compound 
and  agree,  for  any  term  not  exceeding  one  year  at  one  time,  with 
any  person  using  such  road,  for  the  passing  of  their  horses,  cat- 
tle, or  carriages,  through  any  of  the  toll-bars  to  be  erected  on 
such  road,  or  on  the  sides  thereof,' &c.  *  Provided,  neverthelew, 
that  it  shall  not  be  lawful  for  the  tacksman  or  tull-gatberer  to 
compotmd  with  any  person  for  the  payment  of  any  tolls,  or  to 
accept  any  lower  tolls  than  those  settled  by  the  trusteea  of  any 
turnpike  road,  to  be  taken,  or  to  pay  back,  or  return  any  sum  of 
money  to  persons  frequenting  any  turnpike  road,  and  paying  the 
telLs  thereon,  with  the  intent  of  avoiding  the  pruviftitrDs  of  thi* 
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Act,  or  %nf  Tampike  Act,  undfur  a  penalty  for  each  such  of- 
fence  of  £90:*  Finds  that,  on  the  one  hand,  it  is  alleged  by  the 
defender,  that  the  pursuer,  notwithstanding  of  this  enactment  of 
a  public  Statute,  did  agree  to  compouDd  with  the  Devon  Com- 
pany, which  he  represents,  for  payment  of  tolls  for  their  iron- 
stone carts,  at  the  rate  of  6d.  for  each  cart  carrying  20  cwt.  of 
ironstone,  a  sum  under  the  statutory  rate  of  toU-duty  for  such 
carts,  and  that  such  agreements  not  being  declared  null  and  roid 
by  the  Statute,  must,  in  questions  with  third  parties,  be  valid 
and  effectaal ;  and  fiirther,  that  the  weights  of  the  aaid  carta,  as 
specified  in  the  accounts  pursued  on,  are  erroneous,  the  pursuer 
not  having  uniformly  weighed  the  carts  aa  they  passed  through 
the  toll-bar,  or  entered  the  weight  of  those  he  did  weigh  in  any 
book  ftt  the  time ;  and  on  the  other  hand,  it  is  denied  by  the 
pursuer  that  he  entered  into  such  an  agreement  to  compound  the 
toll-duties  for  the  said  carts,  and  afllrmed  that  the  carts  were  re- 
gularly weighed,  eicept  when  the  state  of  the  weather,  in  frost, 
prevented  the  steel-yard  from  acting;  and  that  the  weights  were 
regularly  entered  in  his  book,  which  agrees  with  the  account 
pur:(ued  on  :  Findn  that  the  terms  of  the  Act  imply  a  prohibi- 
tion, as  much  as  if  such  an  agreement,  as  is  alleged  to  have  been 
entered  into,  had  been  declared  null  and  void  in  express  words ; 
and  at  the  same  time,  further  finds  that  the  defender  has  failed 
to  establish,  by  his  proof,  the  existence  of  such  an  agreement 
lietweeo  the  parties  in  the  said  year,  from  Whitsunday  1830  to 
Whitsunday  1831  :  Finds,  that  the  proof  adduced  by  the  pur- 
6uer,  especially  when  taken  in  connection  with  the  corresponding 
parts  of  the  defender's  proof,  suflSciently  establish  that  the  pro- 
vision of  the  Act  of  Parliament,  which  requires  the  weighing  of 
rafts  passing  the  toll-bar,  was  complied  with  by  the  pursuer  in 
the  case  of  the  Devon  Company's  carts ;  but  also  finds,  as  the 
relative  tolls  were  not  exacted,  and  paid  at  the  time  each  cart 
passed,  thdt  in  order  to  ascertain  correctly  the  true  amount  of 
the  pursuer*H  claim,  according  to  the  rule  by  which  it  has  been 
prepared,  the  defender  is  entitled  to  inspection  of  the  pursuer's 
book,  in  which  the  number  and  weights  of  the  carts  are  entered, 
in  order  to  compare  it  with  the  account  pursued  on ;  and  that  he 
U  also  entitled,  if  he  shall  require  it,  to  the  pursuer's  oath  in 
supplement:  Therefore,  before  further  answer,  ordains  the  pur- 
suer to  produce  said  book  in  process,  and  also  the  Act  of  r&T' 
liament,  authorising  the  toll -duties  leviable  at  the  Dollar  toll- 
bar  ;  and  when  lodged,  allows  the  defender  to  see  the  same  for 
eight  days,  and  to  lodge  obgections  in  relation  thereto,  if  he  shall 
have  any.** 

The  advocator  appealed  to  the  Sheriff,  who,  on  19tli 
April  1832,  pronounced  thii  interlocutor: — 

**  Having  considered  the  minute  of  appeal,  and  whole  pro- 
cess ;  In  respect  that  the  defender  is  not  entitled  to  found  on 
the  alleged  agreement,  which  is  illegal  by  the  provisions  of  the 
public  Statute,  4th  Geo.  IV.  c  49;  and  also,  in  respect  that, 
even  if  it  were  competent  for  the  defender  to  found  thereon,  he 
iias  not  sufficiently  proved  that  the  pursuer  actually  entered  into 
the  alleged  agreement,  from  doing  which  he  was  prohibited  un- 
der severe  penalties,  both  by  the  Act  of  Parliament,  and  by  the 
tcrm^  of  hu  own  lease  of  the  toll ;  dismisses  the  appeal,  aitd  ad- 
heres to  the  interlocator  appealed  from." 

Thereafter,  the  Sberiff-tnbatitate,  on  SSth  Jane 

1832, 

**  Having  considered  the  books,  and  other  productions,  lodged 
by  the  pursuer  in  process,  in  terms  of  the  order  to  that  effect 
in  the  interlocutor  of  S8th  March  last,- oli|eetiona  thereto  for 
the  defender,  with  the  answers  for  the  pursuer,  and  farther  writ* 
inga  therewith  produced ;  and  also  the  replies  for  the  defender, 
with  relative  reference  to  the  oaths  of  the  writers  of  the  book<(, 
and  the  depositions  emitted  in  the  said  reference  by  the  pursu- 
er's two  sons,  and  whole  process ;  In  res|fect  that  it  appears 
from  the  aaid  -^epoidtions  tnat  the  pursuer's  said  books  were  re- 
gularly and  emrectly  framed  and  written  up  sash  nigbt,  from  jot- 
tings taken  down  aa  the  defender'a  carts  passed  the  tolUbar, 
finds  the  pursuer  entitled  to  his  oath  in  supplement  thereof,  as 
craved,  and  assigns  the  day  of  for  bis  de- 

poning." 

The  respondenfs  oath  having  been  accordingly  taken, 


the  Sheriff-substitute,  on  11  tb  July  1832,*  pronounced 
the  following  interlocutor :— ^ 

*'  Having  resumed  consideration  of  this  process,  with  the  oath 
in  supplement  emitted  by  the  pursuer  on  the  9th  instant.  Finds 
it  proved,  that  the  number  and  weights  of  the  defender'a  carts, 
which  passed  through  the  toll-bar  without  payment  of  toll-dues, 
are  truly  and  accurately  stated  in  the  account  pursued  on,  and 
books  produced  in  process,  and  referred  to  in  the  pursuer's  said 
oath ;  and  in  respect  that  no  objection  has  been  made  to  the  ac- 
curacy of  the  calculations  of  toll-dues  payable  on  these  carts, 
decerns  agunst  the  defender  for  the  sum  pursued  for,  with  inte- 
rest, in  terms  of  the  conclusions  of  the  libel :  Finds  expenses 
due,  allows  an  account  thereof  to  be  given  in,  and  remits  the 
same,  when  lodged,  to  the  auditor  to  be  taxed." 

An  advocation  haying  been  presented,  the  Lord 
Ordinary  (Corehouse),  on  7tb  March  1883, 

''  Finds  that  the  agreement  mentioned  in  the  defences,  by  which 
it  is  said  the  advocators  were  to  pay  sixpence  only  per  ton  of 
ironstone  passing  the  Dollar  toll-bar,  is  not  proved  by  conclu- 
sive evidence  to  have  been  entered  into  :  Finds,  that  although 
it  had  been  entered  into,  it  cannot  be  founded  on  by  the  advo- 
cators in  defence  against  this  action,  being  unlawful  under  the 
Statute,  4  Geo.  I  v.,  chap.  49 :  Finds  that  the  toll-dues  clMim- 
ed  by  the  respondent  are  proved  to  be  resting-owing  by  the  re- 
spondent's accounts  and  books  produced,  and  by  his  oath  in  sup. 
plemenf;  therefore,  repels  the  reasons  of  advocation;  remits 
the  cause  simplicile^  to  the  Sheriff,  and  decerns :  Finds  the  ad- 
vocator liable  in  the  expenses  of  process,  both  in  this  and  the 
Inferior  Court ;  and  remits  the  account  thereof,  when  lodged,  to 
the  auditor,**  &c. 

The  advocators  reclaimed,  but  the  Court  adhered. 

First  Division  — Lord  Ordimiry,  Corehouse. ~-^c/.  Keay  & 
John  More;  M*Intoah  &  Durat,  W.S.,  Agents.— j^/I.  Skene 
fi  Wood;  Geofge  Ritchie,  W.S.,  Agent.— *Sir  R.  Dundas» 
Clerk [G.D,\ 

2Sth  June  1833. 

No.  391. — John  Lang  and  Otiibrs,  Advocators,  v, 
Mrs  Ma ro a kct  Bogl£  or  Hamilton  &  Others, 
RespondenU. 

Agent  and  Client— Process — Judicial  Examination — Circum- 
tiancet  in  which,  in  an  aetitm  by  the  ielhrn  of  a  subftrct  againU 
their  agenlgy  to  account  for  the  price  f  it  not  being  clear  from  the 
bo^s  and  accounts  of  the  parties  whether  the  agents  had  drawn 
the  price — the  Court  remitted  to  an  accountant,  with  power  to 
examine  the  surviving  agent,  and  to  report. 

The  respondents  raised  an  action  before  the  Sheriff 
of  Lanarkshire,  against  Mr  John  Lanff,  and  the  re- 
presentatives of  the  late  Mr  Robert  Robison,  setting 
forth,  That  Mr  Lang  and  Mr  Robison  had  carried  on 
business  in  Glasgow  under  the  firm  of  Lang  and  Ro- 
bison, writers  there,  and  had  been  emploved  by  the 
respondent,  Mrs  Hamilton,  for  behoof  of  her  daugh- 
ters, to  sell  a  subject  in  Glasgow,  belonging  to  the 
late  Mr  Hamilton,  which  they  did  in  1807,  for  the 
price  of  £2035,  which  was  drawn  by  Messrs  Lang 
and  Robison,  and  out  of  which  they  paid  £1500  of 
heritable  debts  and  certain  other  sums,  and 'the  ba- 
lance was  still  due  to  the  respondents, — and  conclud- 
ing for  count  and  reckoning  accordingly.  In  defence, 
it  was  denied  that  the  late  firm  of  Lang  and  Robison 
had  received  the  price  in  question,  and  reference  was 
made  to  the  disposition  granted  to  the  purchaser, 
which  bore  that  the  price  bad  been  paid  to  the. re- 
spondents. A  variety  of  accounts  and  documents 
were  produced,  and  recovered  under  a  diligence  against 
liavci*s,  but  it  appeared  that  no  entry  of  the  price  had 
been  made  at  the  time  in  Lang  and  Robison's  books* 
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was  a  conditional  institutei  under  tbe  condition  of  the  other  dy- 
ing unmarried.  The  cane  of  l)ol)ie  was  directly  in  point.  And 
the  explanation  given  in  the  case  for  the  ladies  only  eonfirmed  ita 
application  ;  for  the  word*  *•  subject,"  &a  created  the  diatinction 
contended  for,  else  the  whole  would  have  been  instantly  pay- 
able. He  did  not  know  if  the  case  of  Leitch  was  applicable  at 
all.  He  had  been  of  opinion,  that  the  fee  did  not  vest  in  An- 
drew Leitch.  And  the  phniieology  of  the  deeds  was  different. 
Lords  Alloway  and  Picinilly  had  laid  stress  on  the  considera- 
tion, thst  Ae  fee  was  merely  a  fee  in  trust^and  therefore,  that 
the  real  fee  must  have  been  somewhere  else.  But  what  would 
have  become  of  the  fee«  if  the  trustees  had  been  ordered  to  de- 
nude only  in  the  event  of  Andrew  Leitch  surviving  the  old  lady  ? 
It  was  not  necessary  that  the  real  fee  should  always  be  in  some 
one.     The  nominal  fee  in  the  trusteea  was  enough. 

Lord  Gleniee  observed,  that  on  the  general  question,  whether 
the  beneficial  interest  vested?  he  thought  the  judgment  of  the 
Lord  Ordinary  right  Tbe  fee  was  not  suspended.  Although 
part  of  the  funds  could  not  be  nplifted  instanter,  the  beneficial 
interest  vesied  from  the  first  This  was  settled  in  the  cases  of 
I^eitch,  and  (os  far  aa  he  remembered)  of  Dobie.  It  was  found 
that  the  beneficial  interest  vested  before  its  extent  was  ascer- 
tained, and  that  it  could  not  vest  as  to  the  annuity ;  because,  by 
tbe  very  words  of  tbe  deed,  the  portion  wax  given  to  the  heirs 
who  should  be  in  existence  at  the  time  when  the  annuity  should 
cease.  The  only  doubt  which  he  had  regarded  the  question  aa 
to  the  house  in  (charlotte  Square,  which  came  very  near  the  two 
cases  mentioned,  espedally  that  of  Oatbcart.  The  words  of 
conveyance  here  were  not  the  same,  but  equivalent.  Tbe  lady 
had  ngbc  to  the  liferent  under  her  contract  of  marringe.  It  could 
not  be  sold  without  her  consent.  Robert  had  a  one-half  interest 
In  the  bouse.  It  was  an  heritable  interest ;  afid  his  deed  was  a 
mere  settlement  of  moveables.     He  had  some  hesitation. 

Lord  Meadowbank  concnrred  in  Lord  Glenlee's  opinion.  The 
case  came  as  near  as  possible  to  that  of  BurrelL 
•  TUe  iMrd  Jnttice-CUrk  was  clear  that  tbe  Court  must  give 
full  effect  to  the  will  of  the  testator,  as  far  as  that  was  discover, 
able.  And  he  agreed  with  the  Lord  Ordinary  in  thinking  it  to 
be,  that  the  residue  should  be  equally  divided  between  the  two 
sons,  if  both  alive  at  his  death,  and  that  it  should  go  to  the  sur- 
vivor, if  one  ahould  die  unmarried.  And  looking  to  the  conduct 
of  the  trustees,  It  was  plain  that  they  had  put  the  same  inter- 
|iretation  on  the  deed.  Suppose  tbe  lady  to  have  said,  *'  My 
jointure  shall  not  stand  in  the  way  of  a  division, — I  will  accept 
the  security  offered  me.  Divide  now.**  It  would  have  been  no 
breach  of  duty  in  the  trustees  to  do  so.  The  right  had  vested. 
The  time  had  arrived,  (not  aa  in  the  late  -case  of  Blackwood). 
He  could  see  no  clause  in  .tli«  deed  which  created  a  duubt  as  to 
the  Intention  of  the  testator.  And  aa  to  the  cases,^  after  look- 
ing at  the  case  of  Leitch,  which  (however  he  might  doubt  the 
prmeiple  of  it)  must,  as  decided  in  the  House  of  Lords,  be  held 
to  rule  the  law— it  would  Ite  very  dangerous  to  entertain  any 
«lottbt8  as  to  the  general  doctrine  of  vesting.  In  another  case, 
v4s.  that  of  Bobie,  tbe  payments  of  the  sums  disengaged  were 
to  be  made  to  the  heirs  of  entail  in  order.  That  case  did  not 
contradict,  but  corroborated  that  of  Leitch.  It  would  be  very 
anomalous  to  apply  two  opposite  principles  to  the  division  of 
two  parts  of  the  same  fund.  And  suppose  (what  really  waa 
the  case)  that  the  division  of  the  £22,700  paid  wa»  a  slow 
operation, — and  then,  that  one  of  the  gentlemen  had  died  after 
XIOOO  only  of  it  had  been  divrded,  would  the  whole  £21,700 
go  to  bis  brother  ?  Die*  cedit  $ed  mm  veniL  There  was  no  dif- 
fieulty  in  the  fact  that  the  payment  was  postponed.  As  to  the 
bouse  in  Charlotte  Square,  liferented  by  the  lady,  and  alleged  to 
be  not  included  in  the  settlement  of  moveables  by  Robert,  that 
was  a  different  question,  on  which  little  had  been  said.  Per- 
haps, under  the  words  **  heritable  and  moveable,**  in  William 
Ramsay's  trust-deed,  the  seme  proceeding  was  contemplated  as 
In  the  caae  of  Angus,  where  subjects  not  sold  at  the  time  were 
held  to  be  moveable.  But  the  point  was  worthy  of  further  con- 
sideration. 

The  Court 

*<  Remit  to  the  Lord  Ordintiy  to  hear  parties  further  as  to 
their  respective,  claims  to  the  house  in  Charlotte  Sqtuire,  and  to 
do  therein  as  to  his  Lordship  shall  seen  just ;  and  also  remit  to 


his  Lordship  to  consider  how  far  the  interest  of  the  Ute  Mr 
William  Ramsay,  in  the  Waterloo  Hotel,  was  of  an  beritahle 
nature,  and  to  do  thereanent  in  this  process  as  to  his  Ijordsbtp 
may  seem  just ;  Quoad  tdtra,  adhere  to  the  interlocator  of  tbe 
Lord  Ordinary,  and  refuse  the  deaire  of  this  note.** 

Authorities  for. Peter  Ramsay.^-Maocullochs  t.  Rots,  18Ui 
December  178U;  M.  68,491.  Omey.  19th  November  1788; 
M.  6340.  Sempills,  16th  No«*ember  1792;  M.  8108.  Torrie, 
81st  May  1832;  Sh.  Dig.  L.  XXXV.  t  1.  I.  1.  79.  U 
XXXVI.  t.  2,  1.  4.  Voet  ad  Pand.  1.  R  t  7.  sec.  32.  i 
Davidson  r.  Dobie*8  Trustees,  Idtb  Febniary  1828,  F.  C; 
Sh.  VL  642.  Brown,  Sd  June  1792;  M.  i  4.06a  Jobnttow, 
28th  June  1831.  Giendinnuig  v.  Walker,  30th  May  I8il 
Downie  v,  Buchanan.  Ersk.  II.  3.  151  ;  III.  8,  44.  Dium- 
mond.  30th  January  1679;  M.  4438.  College  of  Edinburgb, 
1  tth  February  1685  ;  M.  4342.  Beat<«on,  19tb  February  1749; 
M.  4345.  Weddel,  5th  January  1789;  M.  8965.  Wtltism. 
son,  January  1684;  M.  4330.  Traquair,  8th  Mareh  1625; 
M.  3591.  Stravban,  7tb  July  1732;  M  1 1,a56i  OtmpbeH, 
November  1740;  M.  14,857,  and  Cr.  &  St.  I.  3ia  Flemiiig, 
dd  December  1800 ;  M.  App.  Impl.  Will.  Dune,  30th  No- 
vember 1781;  M.  4624.  Davidson,  20th  December  1797; 
M.  5597.  Buirell,  14th  December  1825.  Cathcart,  26th  Msy 
1830. 

Authorities  for  the  other  Claimants. — Paterson,  4th  Jone 
1741  ;  M.  807a  Rose,  15th  January  1782;  M.  8101.  Dun- 
lop,  2d  June  1812.  Aitchison,  16ih  February  1891.  Fowke, 
1st  March  1770;  M.  8092.  Tumbull,  28th  July  1788;  IL 
8099.  Nicholson,  16th  December  1806;  M.  App.  v.  Le- 
gary.  Wallace,  ^th  January  1807;  M.  App.  v.  Oiiuw, 
No.  6.  Nt'sl)itt,  27th  June  1809.  Rutherfurd.  90th  May  1821 ; 
Sh.  37.  8e1kri|?,  6th  February  1824;  Sh.  IL  682.  Duke  of 
Hamilton,  9th  December  1762;  M.  4358.  luawries,  13th  Fe. 
bruary  1736;  Brown  S.  p.  1222.  Sinclair,  2l6t  November  I7JI8; 
M.  4344.  Wauchope,  22d  December  1752.  Leitch,  2d  June 
1826;  Sh.  and  W.  Ik  Sb.  IL  366.  Angus,  6tb  December 
1825;  Sh.  IV.  279. 

Second  Division — Lord  Ordinary,  Mackenzie. — Act. 

AH.  For  Peter  Ramray,  Dean  of  Faculty  (Hope),  Mait- 
land,  Sniythe. — For  the  Others,  Jameson,  Neaves. — Tod  and 
Romanes,  W.S.,  and  James  Imrie,  Agents. — Mr  Thomson, 
Clerk.— f  r.  C] 

21Ui  June  1833. 

No.  SOS. — David  Clyne,  8.8^.,  Pursmer^  v.  Gkorob 
DoNNBT,  LrccT.^OL.  Williambon's  Trvstss, 
AND  Kbnnbth  Frasbr,  Dcfenden. 

Arrestment — Assignation— ^n  individual  Hnving  granted  an  sf- 
sif* nation  af  a  fund  tteld  by  third  pariin,  in  riiiefand  iecurUy 
if  certain  debu  and  obiigaliontt  and  one  of  hi*  creditor*  kamufi 
tkerenfUr  u9ed  orrtttmenl4  in  the  hand*  of  ike  holders  of  tke 
/"undt  and  alto  of  the  assignee,  and  brought  a  forthcoming — JltU, 
that  the  atsignee  i*  entitled  to  take  credit,  in  the  first  place,  frr 
the  amount  of  the  debts  and  obligaiionst  in  securiljf  and  relirfff 
which  the  asiignation  was  granted^  and  all  expense*  relative  f^ 
these  debts  and  obtigaliimt ;  2dfyf  For  ail  sum*  paid  ta,  orfn' 
behoof  of,  and  all  farmskingt  lo,  the  common  deklar,  prior  to 
the  arrestwenl ;  3dljft  For  all  sums  tsAidk,  tkaygh  paid  after  the 
date  of  the  arreslnunt,  were  paid  in  virtue  of  obligationt  co^ 
tractedfor  the  common  debtor  prior  thereto ;  but  thai  the  asn^nce 
is  not  entitled  to  credit  for  other  advances  or  furnishings  to  the 
common  debtor  snbseffvent  to  the  arrestment  .*  FaHker,  tkat  tke 
arrester  is  eniUied  to  tke  baianee  in  tke  kande  ef  ike  keidert  if 
theftmdt  and  aito  m  the  hands  if  the  assignee,  bmt  only  on  can- 
diiion  of  relieving  the  assignee  <f  a  bond  of  caution  granted  bjf 
him  for  the  common  debtor,  being  one  of  the  oldigaiions  still  out- 
standing,  in  relief  of  which  the  assigntUion  was  granted. 

The  pursuer  bronffht  an  action  againat  Kenneth 
Fraaer,  on  the  dependence  of  which  he  U9ed  arrest- 
ments in  the  hanas  of  the  defender  Mr  Dunnet,  and 
of  tke  defenders.  Colonel  Williamson's  Trustees,  on 
10th  and  Uth  May  1825.     On  the  22d  June  follow- 
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in^,  the  pnrMier  obtained  decree  againit  Fmser  for 
£420  sterling,  besides  £8,  18.  10^.  of  expenses ;  and 
in  April  I8S0,  he  raised  an  action  of  forthcoming 
against  the  defenders.     The  statements  of  the  defen- 
ders were  to  the  following  effect : — That  Kenneth 
Fraser  was  owing  to  the  firm  of  M*B«ath  and  DanneC» 
of  which  the  defender,  Mr  Donnet,  was  the  sole  sar<« 
riring  partner  and  representative,  the  debts  contained 
in  two  different  bills,  viz,  the  sam  of  £47  contained 
in  and  due  by  his  accepted  bill  to  them»  dated  24th 
December  1822,  payable  three  months  after  date,  with 
interest  from  the  term  of  payment ;  and  £2S,  Ss,,  con- 
tained  in  hn  accepted  bill  t<»  G^rge  Levach,  mer- 
chant in  Thurso,  dated  28th  September  1822,  payable 
three  months  after  date,  and  indorsed  by  Levach  to 
M'Beath  and  Dun  net,  with  interest  from  the  term  of 
payment :  That  Fraser  was  further  under  obligations 
of  relief  to  M*Beath  and  Dunnet,  of  the  two  follow- 
ing cautionary  engagements : — In  the  Jirgt  place,  Wil- 
liam Satherland,  formerly  residing  in  Halkirk,  and 
after^rards  in  Rogart,  haa  instituted  an  action  before 
the  Sheriff  of  Caithness  against  Kenneth  Eraser,  con^ 
eluding  for  payment  of  the  prtneifml  som  of  £i36«  10s., 
with  interest  and  expenses ;  and  having  nsed  arrest- 
ments upon  that  dependence  in  the  hands  of  several 
persons  who  were  indebted  to  Eraser  in  considerable 
Kums  of  money,  M'Beath  and  Dunnet,  at  his  request, 
granted  a  bond  of  caution  for  Eraser  engaging  to 
make  the  arrested  funds  forthcomifig,  as  accords  of 
lanr.  And  secondly ^  David  Smith,  mcfrchant  in  Thurso, 
hronght  another  action  against  Eraser  in  the  same 
Court,  concluding  for  two  separate  sums  of  £20,  14s. 
lO^d.and  £5, 14.  11.,  and  having  also  arrested  Eraser  s 
funds  upon  the  dependence,  M^Beath  and  Dunnet,  at 
his  request,  granted  a  bond  of  caution,  engaging  to 
make  the  arrested  funds  forthcoming,  as  accords  of 
law:  That  on  23d  April    1823,  Kenneth   Praser  had 
l^ranted — in  security  and  relief  of  the  two  debts  and 
cautionary  engagements  before  mentioned,  and  of  any 
io«s  or  damage  they  (M'Beath  and  Dunnet)  might 
liierehy  sustain — an  assignation  to  a  sum  of  £516,  8s. 
^^d.,  described  as  being  the  balance  of  an  account  due 
hy  the  deceased  Lient.-Col.  Benjamin  Williamson  of 
Marlfield,  to  the  also  deceased  Mr  John  Cameron, 
tninister  of  Halkirk,  inclndihg  a  promissory-note  for 
l**i50,  9.  6.,  therein  mentioned,  with  power  to  them 
lo  uplift,  receive,  and  discharge  the  said  sum  and  in- 
terest, *'  or  such  part  thereof  as  shall  be  fitund  to  be 
justly  due**  by  the  representative^  of  the  said  deceased 
C4»lonel  Williamson.     It  was  declared,  however,  not 
only  that  the  assignees  should  account  to  the  cedent 
for  *<  such  residue  of  the  said  balance  and  interest  as 
niAy  remain  in  their  hands**  after  refunding  and  in- 
demoifying  themselves ;  but  alsOi 

"  that  in  respect  tbla  imftigiiiition  m  granted  m  ehfer  to  relieve 
and  secure  the  said  M'Beatb  miA  Dunnet  in  manner  l»pfore  men- 
tioned, and  not  otherwise,  therefore  they  are,  by  their  a<*eepcanee 
h<Teof,  upon  their  being  otherwise  so  relieved  and  secured, 
bound  and  obliged  them  and  their  foremids,  to  denude  tfaem- 
fiplvenof  the  foreMiidbakneeof^dl6,8.  7^.  8terKag»  and  in- 
terest thereof  hereby  conveyed,  and  to  retnw'ORS  me  and  my  fore- 
^idi  upon  our  own  cbaiges  and  expenses,  in  our  full  right  of 
the  same,  omni  hahiU  modo  :** 

That  assignation  also  bore  tliat  Ffaser  had  obtained 
i>|(ht  to  tnat  balance  in  virtue  of  a  conveyance  in  his 


favour^  dated  14th  May  1823,  by  Catherine  Cameron, 
residing  in  Dingwall,  executrix-dative  ^ua  nearest  in 
kin  to  Air  Cameron.     Although  the  subject  of  this 
security  was  described  by  Fraser,  in  the  assignation 
to  M'Beath  and  Dunnet,  as  amounting  to  £516,  8. 7^., 
yet,  in  ftu;t,  it  did  not  amount  to  that  sum  ;  and  ac- 
cordingly, the  assignation  was  limited,  in  the  terms 
above  mentioned,  to  such  part  of  the  same  as  should 
be  found  to  be  justly  due.     From  a  state  of  accounts, 
as  entered  in  Colonel  WiUiamson*s  books,  and  sent 
to  Mr  Cameron,  it  appeared  that  the  balance  amount- 
ed, as  on  8th   August   1816,  only  to  £280,  8.  7^. 
Mr  Cameron,  by  letter  to  Colonel  Williamson,  dated 
29th  January  1817,  acknowledged  the  correctness  of 
that  balance.     And  by  a  state,  extracted  from  the 
said  books,  it  appeared  that,  on  24th  April  1821,  the 
balance,  including  interest,  was  reduced  to  £261,   17s. 
7-^.,  and  it  never  afterwards  exceeded  that  sum  :  That 
besides  tlie  two  bills  above  mentioned,  Fraser  had  in* 
curred  other  debts  to  the  defender,  Dunnet,  or  for 
which  he  was  liable  on  Fraser's  account,  prior  to  the 
date  of  the  pursuer's  arrestment,  and  amongst  others, 
he  paid  £20  as  the  adjusted  amount  of  David  Smith's 
claim  above  mentioned.    Thus  Kraser's  debts  to  the 
defender,  Dunnet,  including  the  two  bills  above  spe- 
cially mentioned,  amounted,  on  the  10th  of  May  1825, 
to  £167,   15.  11-^.,  besides  interest.     On  the  other 
hand,  M'Beath  and  Dunnet,  or  the  defender  as  the 
surviving  partner  thereof,  had  not  then  received  from 
Fra»er,  or  from  any  person  on  his  account,  a  single 
farthing  towards  payment  of  these  debts  ;  nor  had  they 
received  any  funds  in  virtue  of  the  assignation  in  se« 
curity,  except  a  sura  of  £130,  18.   10.  on  22d  July 
1824.     And  thus,  on  10th  May  18*25,  the  date  of  the 
pursuer's  arrestment,  the  defender,  Mr  Dunnet,  not 
«inly  had  not  any  funds  in  his  hands  belonging  to 
Kenneth  Fraser,  but  was  his  creditor  to  the  amount 
of  £S6f  17.   1^.,   besides  being  eventually  and  still 
bound  as  his  cautioner  to  make  forthcoming  the  funds 
arrested  as  above  mentioned  by  William  Sutherland ; 
That  the  defender,  Mr  Dunnet,  having  been  led  to  be- 
lieve that  the  pursuer's  arrestment  had  been  abandon- 
ed, had  farther  paid  for  Fraser  £l6,  6.  8.  Sterling, 
and  allowed  him  to  become  his  debtor  for  £92, 14.  11. 
of  law  expenses,  but  the  defender,  Mr  Dunnet,  had 
received  no  farther  payments  on  Fraser*s  account,  ex- 
cept a  dividend  of  xOot  9.  5.  from  Colonel  William- 
son's trustees,  under  the  assignation  on  1st  January 
1830.     That  sum  was  more  than  sufficient,  by  £28, 
12s.  3^d.,  to  pay  the  former  balance  of  £36  due  by 
Fraser  to  the  defender,  Dunnet,  but  deducting  also 
the  above  debt  of  £l6,  6.  8.,  the  balance  in  the  defen- 
der's hands  would  be  reduced  to  £12,  5.  7^*i  indepen- 
dent of  interest,  and  the  above  account  of  law  ex- 
penses, leaving  the  defender,  Dunnet,  still  liable  in 
tite  cautionary  obligation  to  Sutherland,  without  anv 
funds  to  meet  it,  except  the  above  small  balance^  which 
had  arisen  long  posterior  to  the  pursuer's  arrestment, 
and  never  liad  been  arrested  by  him.     The  defenders. 
Colonel  Williamson's  Trustees,  stated,  That  Fraser  had 
ranked  on  Williamson's  estate  for  £i^6l,  17.  7.,  but 
for  no  farther  sum :  That  on  this  claim,  the  trustees,  on 
22d  July  1824,  had  paid  Mr  Dunnet  a  dividend  of 
109.  in  th^  pound,  in  virtue  of  his  assignatioui  dated 
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23d  April  182.^,  and  intimated  to  the  trustees  on  25th 
April  1823 :  That  on  21  at  December  1829, the  trustees 
frave  notice  in  the  Edinburgh  Evening  Courant,  that 
they  would  pay  a  second  dividend  of  5s.  in  the  pound 
16  the  creflitors  who  should  lodge  their  grounds  of 
debt  and  diligence  on  or  before  the  30th  of  that  month  ; 
and  a«  the  trustees  did  not  consider  the  pursuer's 
arrestment  entitled  to  compete  with  Mr  Dunnet*s  in« 
ti mated  assignation,  this  second  dividend  had  been 
also  paid  to  Mr  Dunnet.  Tlie  pursuer,  on  the  other 
hand,  did  nut  admit  the  correctness  df  the  account 
given  of  the  state  of  transactions  between  Fraser  and 
Mr  Dunnet,  nor  of  the  amount  of  the  ranking  on  Co- 
lonel WiIliamson*s  estate, — and  he  maintained  that  the 
assignation  to  M'Beath  and  Dunnet  was  clearly  just 
H  trust  for  behoof  of  Fraser,  and  could  not  give  Dun- 
net a  preference  over  the  pursuer's  arrestment,  es- 
pecially  as  it  was  expressly  provided  by  the  assigna* 
lion,  that  M'Beath  and  Dunnet  should  be  at  full 

**  liberty  to  demand  and  pursue  for  payment  of  the  sums  of 
money  said  to  be  due  by  the  common  debtor  to  them,  contained 
in  the  bills  therein  mentioned,  in  the  same  manner  as  if  that  as- 
signation had  not  been  grunted.** 

Against  the  defenders.  Colonel  Williamson's  Trus- 
tees, the  pursuer  pleaded — I.  The  defenders  were  not 
warranted,  under  the  terms  of  the  assignation,  in 
making  any  payment  to  the  other  defender,  Mr  Dun-  . 
net. — II.  A  party  in  whose  hands  arrestment  has 
been  used,  is  bound  to  make  forthcoming  the  arrested 
fund. — III.  The  arrestment  used  by  the  pursuer  hay- 
ing rendered  the  fund  attached  litigious,  the  defenders 
were  not  justified  in  thereafter  paying  any  part  of  that 
fund  (as  alleged)  to  the  other  defender,  Dunnet,  or  to 
any  third  party ;  and  they  can  still  less  plead  bona 
files  ill  having  done  so,  after  receiving  the  later  letters 
addressed  to  them  bv  the  pursuer. — IV.  Arrestees 
not  being  entitled  to  decide  or  to  act  on  their  own  de- 
cision, where  there  are  competing  claims,  the  fund  in 
3uestion  must  be  regarded  as  still  in  the  hands  of  the 
efenders,  and  it  is  incumbent  on  them  to  condescend 
articulately  on  the  amount  thereof,  and  to  account  for 
and  pay  over  the  same.  The  Trustees  pleaded — I. 
As  the  assignation  by  Kenneth  Fraser  in  favour  of 
M*Beath  and  Dunnet  was  completed  by  intimation 
long  before  the  date  of  the  pursuer's  arrestment,  the 
common  debtor  was  thereby  divested,  and  the  re- 
spondents had  no  other  funds  of  the  common  debtor's 
in  their  hands  at  the  date  of  the  arrestment. — II.  As 
an  assignation,  when  completed  by  intimation,  is  pre- 
ferable to  an  arrestment  subsequent  in  date,  the  re- 
spondents were  bound  to  make  payment  to  the  assignee, 
notwithstanding  the  pursuer's  arrestment ;  and  as  this 
rule  in  law  is  quite  understood,  the  respondents  would 
not  have  been  justified,  in  consequence  of  any  repre- 
sentations on  the  part  of  the  pursuer,  in  incurring  the 
unnecessary  expense  of  a  multiplepoinding. — III.  It 
makes  no  difference  whether  the  assignation  be  oner- 
ous or  gratuitous,  or  whether  it  be  aosolute  or  in  se- 
curity, qualified  with  an  obligation  upon  the  part  of 
the  assignee  to  account,  as  in  this  last  case  the  assignee 
is  the  proper  debtor  for  such  residue,  and  it  is  in  hia 
hands  that  arrestment  should  be  used. 

The   Lord   Ordinary  (Fullerton),  on  9th   March* 
183!^,  pronounced  the  following  interlocutor  :^- 


**  The  Lord  Ordinary  having  heard  parties'  proeunton,  and 
considered  the  closed  record,  state  of  accounts,  and  objections 
and  answers  thereto— Finds,  that  in  the  accounting  between 
George  Dunnet,  as  arrestee,  and  David  Clyne,~tbe  foraier  is 
entitled  to  take  credit,  in  the  Jirsi  place,  for  the  amount  of  tbe 
debts  and  obligations,  in  security  and  relief  of  which  the  assig- 
nation  to  him  by  Fraser,  tbe  common  debtor,  was  gmnted,  and 
all  the  expenses  relating  to  these  debts  and  abli(pitions ;  2i//y, 
For  all  sums  paid  to,  or  for  behoof  of.  and  for  all  furmsbingi 
made  to  the  common  debtor  prior  to  Mr  Clyne's  arrestment  in 
1825;  and  d<//y,  Fur  all  sums  which,  though  paid  for  behoof  of 
Fraser,  tbe  common  debtor,  after  the  date  of  the  said  arrestment, 
were  paid  in  virtue  of  obligations  contracted  prior  to  said  date ; 
but  finds  that  Mr  Dunnet,  the  arrestee,  is  not  entitled  to  credit 
fur  any  advances  or  furniiibings  made  to  tbe  common  debtor  sub- 
sequent to  the  date  of  the  said  arrestment,  and  not  falling  within 
the  preceding  finding :   Finds  that  Mr  Clyne  is,  in  virtue  of  his 
arrestment  in  the  hands  of  Mr  Dunnet,  entitled  to  any  balance 
which,  on  the  application  of  the  principles  above  laid  down,  may 
be  found  to  remain  in  the  bands  of  the  said  arrestee,  but  only  on 
tbe  condition  of  relieving  Mr  Dunnet  of  tbe  bond  of  caution 
granted  by  him  in  the  loosing  of  arrestment,  on  the  dependeuo* 
of  the  action  of  William  Sutherland  against  Fraser,  the  common 
debtor,  being  one  of  the  obligations  still  outstanding,  in  relief  of 
which  the  assignation  was  granted :    Finds,  further,  that  Mr 
Clyne  is,  on  the  performance  of  the  above  mentioned  condition 
to  Mr  Duonet,  entitled,  in  virtue  of  bis  arrest metit  in  the  bands 
of  the  other  defenders.  Colonel  Williamsotra  trustees,  entitled 
to  draw  any  balance  which  may  remain  due  by  the  said  trustet'S 
to  Fraser,  the  common  debtor,  in  so  far  as  necessary  for  payment 
of  the  debt  due  by  the  common  debtor  to  tbe  arrester,    latf/y, 
In  respect  that  Messrs  Clyne  and  Dunnet  differ  in  regard  to  the 
amomit  of  the  advances  or  furnishings  actually  made  to,  or  fur 
behoof  of  tbe  oommon  debtor,  remits  the  case  to  Mr  Donald 
Lindsay,  accountant,  to  examine  the  accounts,  and  to  report  upon 
the  balance  which  may  be  due  by  Mr  Dunnet,  agreeably  to  (be 
preceding  findings.** 

The  pursuer  reclaimed,  and  prayed  the  Court  to  find, 

*<  IjU,  That  the  pursuer,  if  bound  to  relieve  tbe  defender,  Mr 
Dunnet,  of  the  cautionary  obligation  for  loosing  the  arrestments 
used  by  William  Sutherland  (on  the  footing  of  that  being  a  ralid, 
binding,  and  subsisting  obligation  upon  Dunnet),  ran  only  be 
liable  in  such  relief  on  receiving  a  transference  to  the  assigna- 
tion in  security  granted  to  Messrs  M'Beath  and  Dunnet,  accord. 
ing  to  the  tenor  and  extent  of  that  assignation ;  or  otbeiwis«, 
that  the  pursuer  can  only  be  liable  in  such  relief,  upon  recei\ing 
p  lyment  of  the  assigned  fund  to  the  extent  already  rec^  ived  Ity 
Duunet  (under  tbe  deduction  and  reservation  after  mentioned), 
and  to  the  remainder  of  that  fiind  when  the  same  becomes  pay- 
able. 2tf,  That  the  defender  Dunnet  is  liable  to  the  pursuer 
(in  the  event  of  the  pursuer  rdieving  the  defender  of  the  fore- 
said cautionary  obligation),  in  payment  of  tfaie  first  dividend  of 
<£ldO,  la  10.,  received  by  him  on  22d  July  18?4,  with  iote- 
rest  from  that  date,  after  deducting  tbe  two  bills  and  the  debt 
to  David  Smith,  mentioned  in  the  assignation;  but  without 
prejudice  to  those  debts  having  been  paid  or  recovered  frooi 
other  funds  of  the  common  debtor.  Sc/,  That  the  three  defsn- 
ders  are  liable,  jointly  and  severaUy,  to  tbe  pursuer  in  payment 
of  the  second  dividend  of  £&b,  9.  5.,  paid  by  tbe  defenders, 
Messrs  Traill  and  Henderson,  to  the  other  defender,  Mr  Dun- 
net, on  1st  January  1890,  in  breach  of  the  pursuer's  arrest- 
ment, with  interest  thereon  from  that  date.  4Ut,  That  the  de- 
fenders, Messrs  Traill  and  Henderson,  are  liable  to  the  pursuer 
in  pa;|rment  of  tbe  future  dividimd  of  j£6^  9.  5b  remaining  to 
be  paid  on  the  sum  ranked,  or  of  any  other  sum  or  balance  al- 
ready due,  or  to  become  due,  or  payable  by  them  to  the  com- 
mon debtor,  from  Colonel  Williamson's  estate.  And  /a^jr»  To 
decern  against  the  three  defenders  respectively,  and  jointly  and 
severally,  as  above  craved,  and  to  find  tbem  liable  to  Uie  pursuer 
in  tbe  expenses  of  process.** 

The  defenders,  Colonel  Williamson's  Trustees,  a]>o 
reclaimed,,  and  prayed  th0  Court — in  reapect  that  tbe 
assignati  toon  the  defender,  Dunnet,  was  intimated  to 
them  prior  to  the  date  of  the  pursaer's  arrestment— to 
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find  that  they  were  fully  authorised  to  make  payment 
to  the  assignee,  and  to  assoilzie  them,  with  expenses. 
The  Court  adheredi  reserving  all  questions  of  ex- 
penses. 

Firtt  Division.  ^Lord  Ordinary,  Fullerton.— ^c<.  Dean  of 
Facalty  (Hope)  &  A,  M'Neill;  Party,  Agent.--For  Mr  Dun- 
net.  Jameson  &  Mursball ;  Andrew  Snody,  S.  S.  C.  Agent.— 
For  Trnstees,  Jardine ;  Dickson  &  Steuart,  W.  S.,  Agents. — 
Mr  Bell,  Clerk.- L^-  D.] 


27th  June  1833. 

No.  394. — Doug  ALL  M'Dougall,  Suspender  Sf  Pur- 

suevy  v.  James  Stiswakt,  Respondent  4*  Defender. 

Process — Jurisdiction — Competency — Domicile — Locus— Con- 
tractus— Letters  of  Supplement — Jn  apprentice  havings  in  otie 
county,  eteettied  a  mitsioet  binding  him$e/f  to  aerve  :  ami  an  vn» 
executed  indenture  between  the  partien  havinfi  pro»idrd  thai  he 
tkomid  aeroe  not  unij^inthai  connty^but  in  any  part  of  Scotland, 
jfet  the  partie*  having  contemplate,!  at  Ike  lime,  and  the  apprcH' 
tice,  in  point  of  fact,  having  perfurmfd  service  in  that  connty 
only  i  the  apprentice,  although  daily  at  umrk  in  that  county, 
having  occupied  a  lodging  at  night  in  antdher ;  awl  having 
thereafter  left  the  aervice^-the  fnaaler  having  applied  to  the 
Sberif^qfthe  county  in  which  he  aerved,  to  have  him  sent  bade  ; 
the  apprentice  having  returned,  and  afierwarda  again  Ifji  the 
aervice  ;  and  the  matter  having  ret*ired  the  itreviou*  proceedinga, 
after  bringing  a  aepartUe  action  beftre  the  Sheriff"  of  the  latter 
county,— and  having  executed  lettert  of  attpplemcnt  againat  him 
in  the  latter  county^  and  ultimately  obtained  decree  after  the  eX" 
piry  of  the  term  ofaermce  under  the  miaaive—^Heldf  thai  the  />«o- 
cee  linga  were  regular,  awl  that  there  waa  no  defect  ofJuriaUiciion 
in  the  Sheriff vf  the /ormer  county. 

In  February  1830,  the  suspender  entered  into  the 
employment  of  the  respondent,  a  calico-printer  at 
Avonfield,  in  Linlithgowshirey  under  a  missive,  signed 
on  the  19th  at  Aronfield.  An  indenture  written  out, 
but  never  signed  by  the  parties,  provided  that  M*Dou- 
gfall  should  serve  Stewart  as  an  apprentice  at  Avonfield, 
**  or  elsewhere  in  the  kingdom  of  Scotland.**  But,  iu 
point  of  fact,  he  worked  only  at  Avonfield.  About  a 
year  after,  the  wages  of  the  suftpender  ran  into  arrear. 
And  he  raised  an  action  for  them  before  the  Small 
Debt  Conrt  at  Glasgow,  againi^t  the  respondent,  who 
resided  there  personally.  The  snnpender  left  his  ser-. 
vice,  8th  February  183i,  for  Gla<*gow.  His  allegation 
was.  tlial  he  went,  after  having  in  vain  applied  for 
leave  to  tfae  manager,  in  order  to  attend  at  the  call- 
ing of  his  action  against  the  respondent  on  the  10th. 
The  respondent,  on  tbe  other  hand,  alleged  that  the  ob- 

{'ect  of  the  8uspender*s  departure  was  to*  attend  a  com- 
bination meeting  at  Glasgow.  And  on  the  very  day 
on  which  the  suspender  left  the  works,  a  petition  was 
presented  for  the  respondent,  to  the  Sheriff  of  Lin- 
lithgow, setting  forth,  that  the  parties  had  mutually 
implemented  the  above  mentioned  missive  till  within 
a  few  weeks,  when  the  suspender  had  begun  occa- 
sionally to  desert ;  and  that  he  had  that  day  deserted, 
leaving  his  work  unfinished,  to  the  respondent's  da^ 
mage — and  praying  the  Sheriflf 

"  to  grant  warrant  to  officers  of  Court,  or  other  executors  of  the 
law,  to  pats,  search  for,  seize,  and  apprehend  the  person  of  tbe 
said  Dougall  M'Dougall  wherever  he  may  be  found  within  your 
Lordsbip'M  jurisdiction,  and  to  bring  him  before  you  for  examin- 
ation, and  upon  evidence  of  his  desertion  being  established,  to 
decern  and  ord&in  him  forthwith  to  return  to  the  petitioner's 
employment  in  terms  of  his  engagement ;  and  upon  his  failure  to 
comply  with  your  Lordship's  order,  to  grant  warrant  to  imprison 
him  in  the  I'olbooth  of  Linlithgow,  therein  to  remain  until  he 


shall  acquiesce  in  it ;  and  in  the  event  that  the  said  Dougall 
M'Dougall  nhall  l»e  forth  of  your  Lordxhip^s  jurisHictioii.  ro  re- 
commend to  other  SherifTs,  and  Justices  of  the  Peace  of  neigh- 
bouring ceuuCies,  to  interpone  their  authority  to  the  warrant  ^o 
be  grauted  hereon  by  your  Lordship,  that  the  same  roav  be  car- 
ried into  efiecr,  and  to  find  the  said  Dougall  M'Duugall  liable  to 
the  petitioner  in  the  expenses  of  this  application,  and  proce- 
dure to  follow  hereon.'* 

The  Sherifi^  granted  warrant  for  apprehension,  in 
terms  of  the  prayer.  The  Sheriflf  of  Lanarkshire 
granted  his  concurrence.  M'Dougall  was  aprehended 
in  Court  at  Glasgow.  His  first  action  was  dismissed 
on  technicail  grounds,  and  a  second  on  the  merits. 
He  appeared  at  Linlithgow  on  the  11th,  and  emitted 
a  declaration,  admitting  the  employment,  and  the  de- 
sertion without  leave,  but  stating  his  version  of  the 
circu instances,  and  expi-essing  his  willingness  to  re- 
turn, and  even  to  execute  a  regular  indenture,  on  re- 
ceiving his  pay.  On  this,  the  suspendor  was  liberated, 
and  the  ^iheriff  made  aviz<indtim  with  the  proceedings. 
But  the  sii*<pender  left  the  works  again.  On  the  17th 
of  Kebruiiry  1831,  the  proceedings  at  Linlithgow  were 
revived  by  the  respondent.     And  the  Sheriff, 

'*  Having  again  considered  thiii  petition,  with  tbe  declaration 
emitted  by  Dougall  M* Dougall  within  complained  upon,  gmnts 
warrant  to  officers  of  Court  to  make  service  of  tbe  petition,  and 
of  this  detiverunce,  upon  tbe  said  Dougall  M*Dou;;all.  per^ouNlly, 
or  at  his  dvvel  ling  .place,  charging  him  to  lodge  answers  to  the 
petition  with  the  clerk  of  Court  at  Linlithgow  within  bix  days 
after  service.** 

The  susjiender  was  then,  as  well  as  from  the  first, 
residing  in  Stirlingshire,  although  he  daily  wrought 
at  Avonfield,  in  Linlithgowshire.  Accordingly,  the 
respondent,  on  the  18th,  raised  an  action  upon  the 
missive,  against  the  suspender,  before  the  .Sheriff  of 
Stirlingshire,  to  force  him  to  sign  an  indenture.  In 
this  action  the  suspender  was  designed  as  **  printer  at 
Avonfield,  residing  at  Linlithgow  Bridge,  in  the  shire 
of  Stirling."     The  Sheriff, 

••  13//*  Jpril  1^31 — Having  considered  the  closed  reconl,  and 
whole  process,  in  respect  it  appears  that  the  meaning  of  the  par* 
ties  was,  that  a  renewal  of  the  obligation  incurred  by  tbe  missive 
letter,  founded  on  in  tbe  complaint,  should  be  entered  into  in  a 
more  obligatory  form  within  tbe  year,  and  not  that  a  new  obliga- 
tion should  be  come  under  extending  to  another  year,  or  to  aa 
indefinite  period,  susrains  the  defences,  assoilzies  the  defender 
from  the  conclusions  of  the  complaint,  and  decerns  :  Finds  the 
defender  entitled  to  expenses.  &c. — Ao/^.— There  is  an  ambiguity 
in  tbe  terms  of  the  niisMve  founded  on  in  the  complaint.  The 
missive  is  evidently  not  written  by  the  defender,  but,  it  is  pre- 
sumed,  by  tbe  purisuer:  and  under  the  whole  circumstances  of  the 
case,  the  Sheriff-substitute  is  of  opinion  that  the  most  favour- 
able construction  for  tbe  defender,  ought  to  be  put  upon  its 
terms.** 

This  cause  was  ultimately  decided  in  favour  of  the 
suspender,  on  a  reference  to  oath.  On  the  19th  of 
February  18.S1,  the  day  upon  which  the  services  of 
the  suspender  at  Avonfield  would  have  expired  imder 
the  missive,  the  respondent  (as  alleged)  executed  let- 
ters of  supplement  (dated  the  18th)  upon  the  suspen- 
der. These  were  lodged  in  the  original  process,  5th 
March  1881.     And  on  the  14th,  the  Sheriff, 

'*  Having  again  considered  the  petition,  note  of  expenses  pro- 
duced, as  also  the  execution  under  letters  of  supplement,  and 
that  no  answers  are  lodged  to  the  petition,  decerns  in  absence,  in 
terms  of  the  prayer  of  tbe  petition,  and  for  five  pounds  Sterling 
of  modified  expenses,  besides  the  dues  of  extract,  to  be  ctrtiiied 
by  the  clerk." 
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This  decree  was  extracted  on  the  Gth,  and  a  charge 
was  given  on  the  1 1th  of  April.  M^Dougall  was  incar- 
cerated on  the  13  th  of  July.  He  presented  a  bill  of  sus- 
pension and  liberation.  He  was  liberated,  5th  August 
1831.  And  thereafter,  he  raised  against  Stewart  an 
action  of  reduction-improbation  and  damages,  con- 
cluding, inter  alia^  for  reduction  of  the  whole  proceed- 
ings, and  especially  for  reduction  of  the  letters  of  sup- 
plement, on  the  ground  that  no  copy  of  service  had 
ever  been  left  for  him,  as  ailleged.  Defences  were 
given  in.     The  actions  were  conjoined. 

The  suspender  pleaded, — 1.  A  bill  of  suspension 
and  liberation  was  perfectly  competent,  and  the  pro- 
per method  of  obtaining  redress,  and  not  an  appli- 
cation to  the  Sheriff  of  Linlithgow  to  recal  his  decree  : 
1^/,  Because,  though  the  6tli  Geo.  IV.  ch.  120,  sec. 
43,  allows  an  inferior  Judge  to  recal  a  decree  in  ab- 
sence, after  extract,  it  does  not  prohibit  or  abolish 
other  ordinary  modes  of  redress.      2(1,  Because  the 
power  conferred  as  above,  on  the  inferior  Judge,  is 
only  *^  to  stop  execution.*'      And,  3(/,  Because  an 
inferior  Judge  cannot  interfere  with  the  diligence  of 
the  Supreme  Court,  by  which  a  party  is  imprison- 
ed, or  a  poinding  executed,  out  of  the  jurisdiction 
of  that  inferior  Judge. — 11.  A  reduction  would  not 
have  obtained  for  the  suspender  immediate  libera- 
tion from  the  jail,  nor  was  it  necessary  for  the  sus- 
pender, in  order  to  avail  himself  of  the  objections 
to  the  Sheriff's  decree,  to  raise  an  action  of  reduction. 
—III.  It  was  incompetent  to  present  the  petition  be- 
fore recited  to  the  hheriff  of  Linlithgow,  praying  for 
a  warrant  to  incarcerate  the  suspender,  the  petition 
not  being  founded  on  the  4th  Geo.  IV.  ch.  34. — IV. 
The  Sheriff  of  Linlithgow  had  no  jurisdiction,  so  as 
to  ordain  any  appearance  in  this  Court  by  the  suspen- 
der to  implement  a  civil  obligation.     The  suspender's 
domicile  at  the  time  when  the  petition  was  presented, 
and  for  many  montlis  previously,  was  in  Stirlingshire. 
For  the  same  reason,  it  was  equally  incompetent  in 
the  Sheriff'  to  ordain  the  suspender,  on  the  17th  Fe- 
bruary 1831,  to  give  in  answers  to  the  petition,  and 
thereafter,  on  the  14th  March  1831,  to  decern  against 
him,  with  expenses. — V.  The  citation  alleged  to  have 
been  given  to  the  suspender  by  means  of  letters  of 
supplement,  ordaining  him  to  give  in  answers  to  the 
I>etition;  was  illegal  and  incompetent :    1^,  The  let- 
ters of  supplement  are  informal,  in  not  setting  forth 
that  the  Sheriff  of  Linlithgow  had  jurisdiction,  ratione 
rei  sita.    2d,  The  action  in  which  the  letters  of  sup- 
plement were  obtained  had  no  reference  to  any  subject 
or  property  in  the  county  of  Linlithgow,  claimed  by 
either  of  the  parties,  and  the  suspender  was  not  do- 
miciled within  the  county  of  Linlithgow  at  the  time 
that  the  alleged  contract  of  service  was  entered  iuto. 
— VI.  It  was  incompetent  for  the  Sheriff  to  pronounce 
the  interlocutor  of  l4th  March  1831,  which  decerned 
*'  in  absence,  in  terms  of  the  prayer  of  the  petition," 
and  therefore,  "  ordained  the  suspender  forthwith 
to  return  to  the  petitioner's  service,  in  terms  of  his  en- 
gagement," when  the  period  of  engagement  had  ex- 
pired before  the  judgment  was  pronounced,  or  the  pe- 
tition intimated  to  the  suspender. — VII.  As  the  char-   , 
ger  had  not  fulfilled  bis  part  of  the  contract,  by  which, 
in  terms  of  the  missive  letter,  9th  February  1830,  he 


was  to  pay  the  suspender  wages  at  not  less  than 
twenty  shillings  per  month,  on  his  failing  to  do  whieli, 
the  missive  to  be  no  longer  binding,  the  coroplainer 
was  justified  in  leaving  the  charger's  employment  dar- 
ing the  last  three  weeks  of  the  stipulated  period  of 
service ;  or,  at  all  events,  the  charger  was  barred  from 
insisting  on  the  suspender  working  during  tlie  last 
three  weeks  of  his  service,  till  he  himself  fulfilled  hi« 
part  of  the  contract,  by  paying  the  wages  previoiK<Iy 
due. — VIII.  But,  moreover,  the  missive,  as  the  She- 
riff of  Stirlingshire  found,  must  be  interpreted  liber- 
ally and  favourably  to  the  suspender,  on  account  of 
the  peculiar  circumstance  under  which  his  signature 
was  procured  to  it.  It  cannot  be  construed  «u  ju- 
dainally  as  to  prevent  the  suspender  from  absenting 
himself  for  an  hour,  or  a  day,  whan  there  was  reason- 
able cause  of  absence — and  such  reasonable  cause  of 
absence  the  suspender  had  on  the  8th  and  9th  of  Fe- 
bruary, when  his  claim  of  wages  was  to  lie  called  aiul 
disposed  of  in  the  Small  Debt  Court  of  GLisguw.  No 
act  of  desertion,  therefore,  having  been  committed,  the 
petition  to  the  Sheriff'  of  Linlithgow  ouglit  to  liavs 
been  dismissed. 

The  respondent  pleaded, — I.  There  being  no  com- 
plaint against  the  irregularity  of  the  diligence  under 
which  the  suspender  was  incarcerated,  and  that  dili- 
gence having  proceeded  upon  the  subsisting  decreet 
of  a  competent  court,  it  is  incumbent  npon  the  sfl»- 
pender,  if  he  would  set  aside  the  diligence,  on  the 
ground  of  an  alleged  defect  in  the  said  decree,  to  iniiti- 
tute  a  reduction  of  the  decree,  which  having  failed 
to  do,  his  present  suspension  falls  to  be  dismissed.-* 
II.   The   whole   proceedings  against  the  sospeiider, 
under  the  petition  to  the  Sheriff  of  Linlithgow  shire, 
comprehending    the   suspenders  incaroeratiun  com- 
plained of,  were  in  all  respects  correct,  Inrtb  in  point 
of  legal  principle,  and  of  form.^— III.  The  petitiiiu  in 
which  the  proceedings  originated  waa,  in  all  respects, 
competent  and  regular,  whether  the  act  of  desertion 
on  the  part  of  the  suspender  be  regarded  as  an  offence 
or  as  a  mere  breach  of  a  civil  contract;  viewing  it  as 
an  offence,  it  waa  one  committed  within  the  jurisdic- 
tion of  the  Judge  to  whom  the  petition  was  presented, 
and  there  can  be  no  doubt  of  the  competency  of  ap- 
plying to  the  Sheriff  for  a  warrant  to  bring  the  accused 
before  him  for  examination,  if  found  within  his  terri- 
tory, and,  if  not,  to  recommend  other  Sherifis  and 
Justices  of  Peace  to  grant  tlieir  concarrenoe  to  its  exe- 
cution.— IV.   The  petitiim   was  equally  competent, 
-viewed  as  a  mode  of  obtaining  redress  for  a  breadi 
of  u  civil  contract.     It  is  admitted  that  the  Iocm  am* 
iractiu  was  within  the  county,  and  that  the  suspender 
was  in  the  daily  habit  of  working  at  Avoiifield,  wbidi 
was  also  within  the  county.     Even  assuming,  tliat  the 
suspender  lived  in  lodgings  at  the  end  of  the  bridge, 
which  was  on  the  confines  of  the  neighbouring  county, 
the  circumstances  adverted  to  were  sufficient  to  con- 
stitute a  jurisdiction  over  him  in  the  Sheriff  of  Lin- 
lithgowshire in  regard  to  the  execution  of  the  contract 
entered  into  within  his  territory,  and  also  falling  to  be 
implemented  within  it. — V.  Under  the  circumbtances 
of  the  case,  no  valid  objection  can  be  stated  to  the 
suspender  s  citation,  which  proceeded  upon  letters  nf 
supplement  from  the  Supreme  Court,  under  the  auifao- 
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rity  of  wbicli  the  petition  wa»  served  upon  the  sns- 
ppnder,  and  he  cited  to  appear  before  the  Slieriflf  of 
Linlithgowshire,  to  whose  jurisdiction  be  wassahject- 
ed  in  regard  to  the  said  contract,  on  the  grounds  that 
have  already  been  adverted  to. — VI.  Assuming  that 
the  SheriflP  had  jurisdiction,  no  objection  lies  to  the 
regularity  of  the  decree  pronounced  by  him,  or  of  the 
diligence  proceeding  thereon,  which  are  admitted,  in 
alt  respects,  to  be  regular  and  formal. — VJI.  It  can 
form  no  objection,  either  to  the  decree  or  the  dili- 
gence, that  the  decree  was  not  pronounced  until  after 
the  expiry  of  the  period  of  the  suf^pender's  engage- 
ment. The  action  had  been  instituted  during  the  cur- 
rency of  that  engagement,  and  concluded  for  imple- 
ment of  the  contract  and  for  expenses  ;  although, 
nfter  the  expiry  of  the  period  of  the  engagement,  the 
contract  could  not  possilily  be  implemented  in  terminis, 
the  point  of  expenses  still  remained  to  be  disposed  of, 
and,  accordingly,  the  decree  of  the  Slieriff  was  ex- 
pressly given  for  these  expenses,  while  it  is  for  them 
alone  that  the  suspender  b^s  been  charged,  and  for 
refusal  to  pay  them  that  he  tvas  incarcerated. 
And  thereafter, 

'*  The  Lord  Ordinary  (2dd  Miiy  I A33.)  having  connidered  the 
re€!ord  in  tbii  cajte,  and  heHrd  the  counsel  thereon,  and  explained 
his  views  of  the  ease  in  the  subjoined  note,  api>oints  the  cause 
to  be  enrolled  in  the  motion  roll,  in  order  to  itB  being  farther 
proceeded  with. — Notf. — The  reasons  of  suspension  and  grounds 
of  reduciion  in  this  cose  are  of  two  kinds :  1«/,  So  far  as  regards 
the  form  of  process,  and,  2^/,  The  merits  of  the  application.  As 
to  the  first,  the  Lord  Ordinary  can  discover  nothinfi:  irregular. 
The  Mispender  being  a  workman  at  Avonfield,  in  the  shire  of 
Linlithgow,  under  an  agreement  which  did  not  expire  till  the 
I9ch  February,  is  alleged  to  have  deserted  hin  service:  on  that 
ground,  a  petition  is  presented  to  the  Slieiiflf  (8th  February 
1831 ),  craving  a  warrant  to  officers  '  To  pass,  search  for,  seize, 
and  apprehend  the  person  of  the  said  Dougall  M'Dougall  where- 
ever  be  may  be  found  within  your  Lordship'it  jurisdiction,*  &c., 
and  with  a  recommendation  to  other  Sheriffs,  &c.  to  interpone 
thnr  authority  if  he  shall  be  furth  of  the  jurisdiction.  This  was 
a  correct  application — warrant  is  granted  accordivigly,  and  if  tfafe 
sujtpender  bad  been  found  within  the  county,  he  would  have 
l>een  apprehended  upon  it,  and  brought  before  the  Sheriff.  He 
is  found  within  the  county  of  Lanark — the  concurrence  of  the 
Sheriff  of  that  county  is  procured — he  is  apprehended  and  brought 
to  Linlithgow,  and  is  examined  by  the  Sheriff  on  the  llth 
February  1891.  In  bis  declaration,  among  other  things,  he  pro* 
fesses  his  willingness  to  return  to  his  work ;  be  is  dismissed  in 
the  mean  time  on  a  verbal  assurance  that  he  would  do  sok  aod 
the  Sheriff  makes  avizandum  with  the  application.  On  the 
morning  of  the  17th  the  suspender  again  leaves  the  works,  and 
the  charger  applies  to  the  Sh<*riff  to  proceed  with  the  petition 
with  which  he  had  made  avizandum,  and  an  interlocutor  is  pro- 
nounced, on '  again  considering  this  petition  with  the  declaration 
emitted,*  granting  warrant  to  serve  the  petition  on  the  suspender 
*  personally,  or  at  his  dwelKng^lace,  chai*ging  him  to  lodge 
aiiflwers.*  The  suspender  had  left  the  works,  and  service  could 
not  be  made  personally ;  his  place  of  residence  was  at  the  end 
of  Linlithgow  bridge,  which,  though  in  the  vicinity  of  Avon- 
field  and  Linlithgow,  is  locally  within  the  shire  of  Stirling,  and 
letters  of  supplement  are  obtained,  in  virtue  of  which  be  is 
charged  at  his  dwelling-place  to  lodge  answers.  It  is  objected 
that  be  was  not  liable  to  the  jurisdiction  of  the  Sheriff  of  Lin- 
lithgow, becdutie  he  had  not  bis  domicile  there,  nor  had  any  pro- 
perty therct  nor  was  personally  apprehended  there.  But  it  ap- 
pears to  the  Lord  Ordinary  that  the  suspender  had  been  brought 
into  Court  by  the  proceedings  of  the  1 1  th  of  February,  and  that 
the  jurisdiction  of  the  Sheriff  was  fully  fixed  against  the  suspen- 
der as  to  this  petition.  After  bis  examination,  he  was  allowed 
to  go  to  his  work,  .but  the  applictition  whs  not  dismissed  or  put 
out  of  Court ;  6n*fheicoiitniry,  tile  Sheriff  madt  avizandum  with 


it,  and,  on  his  again  deserting,  when  the  charger  pioved  in  the 
petition,  it  does  not  appear  that  any  proceeding  Was 'necessary, 
by  way  of  citation,  to  bring  him  into  Court,  in  virtue  of  the  un- 
disposed of  upplicafion  upon  which  he  had  been  brought  from 
Glasgow  into  the  personal  presence  of  the  Sheriff,  but  all  that 
was  necessary  was  an  order  upon  him  to  give  in  answers,  as  the 
charger  was  now  to  proceed  with  the  original  application.  If 
he  had  been  found  within  the  jurisdiction,  this  would  have  been 
served  upon  him  personally*;  if  he  could  not  be  found,  a  service 
of  this  deliverance,  at  his  dweHlng-place,  was  necessary,  and,  as 
this  was  beyond  the  jurisdiction,  letters  of  supplement  were  ne- 
cessary and  competent.  Service  is  accordingly  made  on  the 
19th  February;  a  regular  execution  is  produced,  and  proof  has 
not  been  offered  to  set  it  aside.  The  petition  is  given  in,  with 
the  letters  of  supplement  and  execution,  on  the  5th  March,  and 
avizandum  is  made  as  no  answers  are  given  in.  On  1 4th  March, 
decree  is  taken  for  £5  of  modified  expenses  and  the  dues  of 
extract,  and  no  other  decerniture  is  craved.  On  this  decree  a 
charge  is  given  ;  no  suspension  is  offered ;  he  is  incarcerated, 
and  then  presents  a  suspension  and  liberation,  which  is  followed 
up  by  a  reduction.  In  all  this  procedure  the  Lord  Ordinary  can 
discover  no  irregularity.  On  the  merits  of  the  application,  the 
statements  by  the  parties  are  widely  different.  The  suspender 
alleges  that  be  had  no  other  motive  for  leaving  the  works  on 
8th  February,  except  that,  having  a  claim  against  the  charger, 
who  resided  in  Glasgow  (it  is  of  no  consequence  whether  it  was 
well  founded  or  not,  if  it  was  m^tde  bona  Jide)^  and  having  sum- 
mooed  him  before  the  Small  Debt  Court  there,  he  behoved  to 
attend  personally ;  that  he  applied  to  the  manager  for  permission 
to  go,  but  was  refused.  On  the  other  hand,  the  charger  states 
that  the  suspender  hud  no  just  claim  against  him,  and  that  he 
was  assoilzied  from  it ;  that  the  claim  was  a  mere  pretence,  and 
that  his  real  object  was  to  atteud  a  meeting  of  a  combiuation 
about  wages,  of  which  he  was  an  active  member,  and  had  in- 
duced several  of  the  workmen  at  Avonfield  to  become  members ; 
that  he  had  repeatedly  before  absented  himself  from  the  works, 
without  leave,  to  attend  these  meetings,  and  that  he  often  did 
so  at  times,  when  he  left  what  he  was  working  upon  in  an  ui^- 
finished  slate,  so  as  to  occasion  much  loss  to  the  charger.  That 
this  was  the  reason  why  leave  was  refused  to  go  to  Glasgow, 
and  hence  he  left  the  works  and  went  without  leave.  These 
allegations,  respectively,  are  relevant,  and,  according  as  one  ot 
other  shall  be  established,  the  propriety  of  the  application,  and 
the  apprehension  at  Glasgow,  will  depend ;  and,  farther,  the 
justice  of  the  award  of  expenses  against  the  suspender,  which  is 
the  ground  of  the  imprisonment, — and  the  cose  must  be  sent  to 
the  jury  roll,  to  have  the  truth  of  these  averments  ascertained. 
If  the  suspender  thinks  the  Lord  Ordinary*s  views  as  to  the  re- 
gularity of  the  proceedings  are  ill  founded,  and  wishes  an  inter- 
locutor which  he  can  redaim  against,  be  can  state  so  when  the 
cause  is  called.** 

**  ^Xkk  May  18S3. — The  Lord  Ordinary  having  resumed  con- 
siderarion  of  this  case,  Finds  that  there  was  no  defect  of  juris- 
diction on  the  part  of  the  Sheriff  of  Linlithgowshire  to  proceed 
with  the  apphcation  against  the  pursuer  on  the  I7th  of  P^e- 
bruary  1831,  and,  therefore,  that  the  reasons  of  suspension,  and 
grounds  of  reduction,  so  far  as  founded  on  this  objection,  in  point 
of  form,  are  ill  founded." 

The  suspender  reclaimed,  praying  the  Coart,  inter 
alia,  to  sustain  the  reasons  of  suspension  and  redac- 
tion, founded  on  the  alleged  want  of  jurisdiction  in  the 
Sheriff  of  Linlithgow,  and  the  other  irregularities  in 
the  procedure  before  him.    At  advising, 

The  Lord  JusUee-'Clerk  observed,  that  the  effect  of  all  the 
suspender's  averments  on  the  merits  was  reserved  by  the  Lord 
Ordinary,  and  therefore  these  averments  could  not  affect  the 
minds  of  the  Court  in  judging  of  the  competency  of  the  pro- 
ceedings. He  was  always  disposed  to  listen  carefully  to  every 
lippHcation  that  concerned  the  liberty  of  the  subject  But  he 
could  see  no  grounds  for  disturbing  this  interlocutor.  In  the 
first  place,  the  respondent  had  made  his  application  as  a  printer 
at  Avonfield.  The  missittt  referred  to  these  works ;  and  al- 
though the  unexecuted  indenture  extended  over  the  whole  of 
Scotland,  the  afr|dication  was  expressly  confined  to  obtaining 
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an  order  on  the  Rt^pender  to  return  to  the  Avoiifield  works.  In 
tlipsii  circumsUuici»8,  the  application  to  the  Sheriff  of  the  county 
in  which  the  works  lay  was  correct.  The  contract  was  to  be 
performed  there.  There  was  a  civil  obligution  arising  ex  tie- 
ticto.  And  jurisdiction  was  properly  constituted  before  the 
Sheriff.  All  that  was  necessary  was,  that  the  su«<pender  should 
be  duly  cited  to  the  subsequent  proceedings.  If  he  had  resided 
in  Linlithgowshire,  there  would  have  been  no  need  for  letters 
of  supplement.  He  deserted  the  works  again.  The  respondent 
moved  again  in  his  original  petition.  But  he  took  the  pre- 
caution of  obraiiiing  letters  of  supplement,  which  cured  any  de- 
fect th««t  might  be  supposed  to  exist  in  the  proceedings.  And 
these  must  lie  held  as  correct,  until  improvcn.  He  saw  no 
grounds  for  disturbing  the  interlocutor,  in  whatever  way  the  liord 
Ordinary  may  have  arrived  at  his  conclusion.  Indeed,  when 
it  was  considered  that  Linlithgowshire  was  the  place  where 
the  contract  was  to  be  fulfilled,  he  thought  that  a  better  objec- 
tion would  have  lain  against  the  proceedings  in  the  county  of 
Stiriing. 

Lord  Mendowbatit  remarked,  that  Linlithgowshire  was  the 
place  where  the  contract  was  not  only  entered  into,  but  intend- 
ed to  receive  its  performance.  The  proceedings  were  just  a  civil 
action,  arising  ex  delicto, 

f.nrd  Criitjiutie  observed,  that  the  suspender  was  subject  to 
the  jurisdiction  of  the  Sheriff  of  Linlithgowshire  all  the  day 
long.  And  that  could  not  be  taken  away  by  his  going  across 
the  water  at  night. 

Tli«  Court  refiised  the  note,  with  the  expenses  of 
4>ppcMition,  withoat  prejudice  to  the  reduction. 

Authorities  for  Stu^pender.—  Raebum,  4th  June  18*24.  Camp- 
bell, 15rh  February  1826.  McGregor  ».  Wright,  9ih  February 
1826.  Grindlay,  28th  February  1829.  Juridical  Styles.  Sig- 
net Letters,  p.  280.  Ersk.  I.  2.  21).  Beirs  Law  Diet  Art. 
Su|ip1ement.  Maceachren  v,  Macpherson,  3d  July  1824. 
Bowdlor,  November  1832. 

Authorities  for  Respondent— Vernor,  1610;  M  4788.  M'- 
Oown,  26th  November  l»i22j  Sh.  II.  40.  Black,  18lh  De- 
cember 1827;  Sh.  VL20I. 

Second  Division. — Lord  Ordinary,  Mcdwyn. — Act.  Cuning- 
hame,  Milne.— ^/f.  Monteath. — Greig  &  Alorton,  W.  S.,  and 
John  Henderson,  Agents. — Mr  Thomson,  Clerk. — [T.C] 

21th  June  1833. 

No.  39.5. — HowDBN*s  Trustee,  Petitioner^  v.  Credi- 
tors OP  Chalmers,  Respondents, 

Process — Act  of  Sederunt,  6th  February  1806 — Competency- 
Agent  and  Client — Sequestration — Trustee  and  Creditors — 
Liability — An  agent  in  a  tequettraiion,  which  was  not  wound 
vp,  and  in  which  no  dividend  had  bfen  pavt^  havings  during  the 
sequestration,  presented  a  petition  under  the  Act  of  Sederunt 
1806,  praying  the  Court  to  decern  against  the  trustee  and  all  the 
creditors  ranked,  for  his  erpeises  ;  a  record  having  heen  matle  up, 
and  Me  Lord  Ordinary  having  pronounced  an  interlocutor  ia 
Jarour  of  the  agent ;  and  an  objection  having  been  taken  in  the 
Inner' House  to  the  competency  both  of  the  application  itself ,  in 
the  circumstances,  and  of  making  up  n  record  upon  it — The  Court 
refused  to  dtcern  even  against  the  trustee  in  hoc  statu,  but  or- 
dertd  short  minutes  on  the  competency  of  the  appHcalion  anit 
procefture  under  the  Act  of  Sederunt,  remitting  to  the  auditor, 
in  the  meantime,  in  so  far  a$  the  trustee  was  concerned. 

On  the  20th  of  December  1827,  Howden,  as  law  agent, 
by  authority  of  his  client  Chalmers  and  of  Rrnnton,  a 
creditor,  obtained  sequestration  of  the  former.  Muir 
was  chosen  interim  factor,  25th  December  1827,  and 
trustee,  9th  January  1828.  He. was  confirmed,  and 
continued  to  employ  the  petrtio(»er  as  law  agent.  The 
spquest ration  proceeded.  The  bankrupt^  27th  Febru- 
ary 1828,  offered  a  composition  of  Is.  per  pound. 
This  offer  was  accepted,  19th  March  1828.  And 
authority  was  given,  on  obtaining  the  requisite  con- 
currence, to  apply  to  the  Court  for  approval  and  dis- 


charge. But,  as  alleged  by  the  petitioner,  the  olFer 
of  composition  fell,  in  connequence  of  the  refusal  of 
certain  creditors,  who  had  not  attended  the  meetings, 
to  accede.  No  dividend  was  paid.  In  March  18:^0, 
IJowden  presented  a  petition  to  the  Court,  setting 
forth,  that 

"  there  was  incurred  to  the  petitioner  an  account  of  business  for 
law  proceedings  in  the  sequestration,  up  to  24th  February  la»t, 
amounting  to  ^£292,  19.  1^. ;  a  copy  of  which  is  herewith  pro- 
duced, on  which,  after  deduction  of  a  payment  of  ^10  made  to 
account  tliereot  on  19th  day  of  August  last,  there  remains  due 
to  the  petitioner  a  balance  of  £'28f2, 19.  1 4.  Sterling  :  That  the 
account  has  been  rendered  to  the  trustee  from  time  to  time,  but 
notwithstanding  of  repeated  applications  since  made  to  him,  the 
petitioner  finds  it  impossible  to  obtain  payment  of  these  ex« 
penses  extrHJudicially.  In  these  circumstances,  the  petitioner  is 
under  the  necessity  of  roakine  the  present  application  to  your 
Lordshipa,  in  terms  of  the  Act  of  Sederunt  of  6th  Febnury 
1 806,  for  a  remit  to  the  auditor  to  tax  the  aforesaid  account,  and 
for  warrant  and  decree  to  the  effect  after  mentioned  ;** 

and  praying  the  Court  to  fiud  the  trustee,  and  all  the 
creditors  ranked  on  the  estate, 

**  conjunctly  and  severally  liable  to  the  petitioner  in  the  taxed 
amount  of  the  said  account,  and  to  decern  against  them  thereiur, 
with  the  legal  interest  thereon,  from  the  last  date  of  service 
hereon,  until  paid ;  reserving  to  the  said  parties  their  joint  and 
several  rights,  inter  se,  as  accords  of  law,  and  their  ruroan^ 
against  the  other  creditors  who  may  have  ranked  on  the  said 
estate,  (and,  inter  alia,  the  |»etitioiier,  a  creditor  ranked  on  the 
said  sequestrated  estate,  so  far  as  he  may  be  liable) ;  and  farther, 
to  find  them  liable  in  the  expense  of  this  application,  and  pro. 
cedure  to  follow  hereon,  and  to  decern  against  tbem  for  the 


same. 


Answers  were  given  in  for  Donald  Smith  &:  Com- 
pany, bankers,  J.  &  R.  Raimos,  George  Diinlup  & 
Company,  and  John  Blackwood,  creditors.  The  Court 
remitted  to  the  junior  Lord  Ordinary,  ISth  May 
1880.  Before  him,  Howden  pleaded — I.  The  peti- 
tioner having  been  regularly  appointed  law  agent 
under  the  sequestration,  and  having  accepted  of  the 
mandate  of  the  trustee,  and  acted  under  it  for  behoof 
of  all  the  creditors,  has  a  just  and  legal  claim  against 
them  for  paymentof  his  business  accounts. —  If.  The  re- 
spondents having  come  voluntarily  forward  and  proved 
their  debts  by  claim  and  affidavit  under  the  seques- 
tration, as  the  Statute  provides,  are  conjunctly  and 
severally  liable  to  the  petitioner  in  payment  of  hi*  ac- 
counts for  the  business  of  the  sequestration. — III. 
The  alleged  mismanagement  of  the  estate  by  the  trus- 
tee and  commissioners,  or  by  them  in  connection  with 
the  creditors,  is  not  relevant  as  a  defence  to  the  re- 
spondents against  payment  of  the  accounts  for  the 
business  of  tne  sequestration  due  to  the  petitioner. 

Blackwood  pleaded  for  himself,— As  the  respondent, 
Mr  Blackwood,  never  ranked  or  intended  to  rank 
upon  the  estate  of  the  bankrupt,  David  Chalmers,  and 
as  soon  as  he  discovered  that  the  petitioner,  contrary 
to  the  understanding  and  communings  betwixt  him 
and  Mr  Rymer,  W.S.,  bad  attempted  to  rank  him,  he 
immediately  protested  against  the  petitioner  and  trus- 
tee for  doing  so,  and  withdrew  his  claim ;  and  further 
protested  that  he  should  not  be  liable  in  any  of  the 
expenses  incurred,  or  to  be  incurred,  in  the  said  se* 
qnestration ;  therefore,  and  in  the  circomstaooes  be- 
fore stated,  he  is  not  liable  in  anv  part  of  the  expenses, 
and  ought  not  to  have  been  made  a  party  to  this  liti- 
gation, and  is  entitled  to  be  assoilsiedy  with  ex|>enses. 
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Greorg^  Danlop  and  Company  pleaded  for  ihemselres 
—The  respondents,  Messrs  Diinlop  and  Company, 
having  sold  and  assigned  their  deht  of  £53,  1.  1.,  and 
intimation  thereof  having  heen  given  to  the  trustee, 
pannot  in  any  view  be  liable  for  any  part  of  the  ex- 
penses quoad t\\B%  debt. 

And  the  whole  respondents  pleaded — I.  The  present 
application  having  heen  presented  by  the  petitioner  him- 
self, who  is  n  considerable  creditor,  and  when  the  trus- 
tee by  his  obligation  is  bound  to  relieve  Adam  Brunton, 
another  considerable  creditor, — when  the  sequestration 
is  current,  and  still  under  the  management  of  the  trustee 
and  the  petitioner, — and  when  the  trust-funds  are  not 
only  unaccounted  for,  but  appear,  from  the  states  pro- 
duced, to  be  more  than  adequate  to  discharge  ail  the 
legal  expenses  of  the  sequestration, — this  application, 
or  any  application  against  the  creditors,  is  premature, 
and  falls  to  be  di^ipissed,  until  the  trustee  and  trust- 
funds  are  discussed* — II.  More  especially  ought  this 
coarse  to  be  followed,  when  there  are  various  bill 
transactions  between  the  petitioner  and  the  trustee 
relative  to  this  sequestration  not  explained ;  where 
|he  proceedings,  as  detailed  in  the  revised  answers, 
have  been  irregulhr,  illegal,  and  ruinous ;  and  where 
these  proceedings  were  carried  on  under  the  direction 
and  instructions  of  the  petitioner  himself,  a  creditor 
ranked  upon  the  estate,  without  the  knowledge  of  the 
respondents. — III.  The  expenses  claimed  were  not 
legally  authorised. — IV.  Any  proceedings  in  a  se- 
questration, without  the  statutory  number  of  con^mis- 
sioners,  are  illegaLr— V.  At  all  events,  creditors  are 
not  liable  in  the  expense  of  a  sequestration  singuli  in 
solidum. — VI.  Creidltprs  npt  prpperly  ranked,  and  who 
were  not  in  a  condition,  from  their  own  omission  or 
Otherwise,  to  be  ranked,  or  to  claim  a  dividend  or 
vote,  and  who  did  not  authorise  the  expense  incurred, 
or  the  proceedings  which  gave  rise  to  that  expense, 
are  not  liable  for  the  same. — VII.  The  petitioner, 
being  himself  a  creditor,  is  in  any  event  liable  to  bear 
a  proportional  share  of  any  expense  incurred  with  his 
own  approbation. — VIII.  The  accounts  pursued  fpr 
are  grossly  overcharged,  and  contain  numerous  items 
for  which,  in  any  circumstances,  the  creditors  at  large 
would  not  be  liable ;  a  large  part  of  the  account  for 
which,  in  the  sequestration,  the  petitioner  claimed  a 
right  of  hypothec,  would  not  be  covered  by  such  a 
right,  though  the  account  might  have  bpen  due  in 
part. 

In  July  1832,  Howden  ^ras  sequestrated.  His  trus- 
tee gave  in  a  minfi^e,  fisting  himself  as  pursuer, 

'*  it  being  understood,  that  in  the  event  of  the  defenders  ulti- 
mately succeeding  in  their  defences,  they  sbal]  only  have  right  to 
rank  at  creditors  on  the  sequestrated  estate  for  that  proportion 
of  the  eipenses  incurred  prior  to  the  trustee^s  appearance  in,  and 
being  aisted  as  a  party  to,  the  action.?' 

To  this  minpte  answers  were  given  in,  objecting 
to  the  (qualification,  ^n^  contending  that  the  trustee 
should  just  be  sifted,  referring  all  question^  of  ex- 
penses to  the  issue  of  the  cause. 

•*  The  Lord  Ordinary  (12th  January  1833,)  havip^  considered 
this  minute,  and  answers,  and  beard  parties-  procurators,  Allows 
the  minute,  with  the  answers  to  it,  to  ptand  as  part  of  the  pro- 
cess, and  holds  the  trustee  sisted  as  a  party  to  the  process  in  room 
of  the  original  party,  or  in  conjunction  with  hira  ;  reserving  all 
f^ueatiims  as  to  the  effect  of  the  protestation  expressed  in  the 

Vol.  V. 


flttid  minute  until  the  issue  of  the  cwue.-^Note, — The  Lov^ 
Ordinary  is  of  opinion,  that  in  point  of  iustice  the  trustee  ought 
not  to  be  required  to  undertake  an  absolute  liability  for  the  pact 
expenses,  as  a  condition  of  bis  being  allowed  to  sist  himself, 
seeing  that  if  be  did  not  appear,  these  could  only  be  ranked  qs 
a  debt  on  the  estate ;  and  the  cases  of  H'owat  and  Kidd  appear 
to  be  directly  in  point  in  support  of  this  proposition.  The  case 
of  Morrison  o.  IJundas  is  opposite,  though  not  a  very  direct  de- 
cision on  the  point ;  but  it  is  much  earlier  in  date  than  the 
others ;  and  in  the  later  case  of  Scott  t>.  Pattiaon,  the  question 
agitated  was  different,  and  this  point  was  not  raised.  The  Lorid 
Ordinary  also  thinks  that  the  trustee  is  entitled  to  put  on  the 
record  bis  protestation,  as  a  notice  of  what  be  holds  to  be  the 
extent  of  bis  liability ;  but  be  cannot,  in  the  face  of  the  decision 
in  Buchanan  v.  Borthwick  and  Company,  give  any  judgroept 
sustaining  that  plea  ab  ante,  and  can  only  reserve  the  effect  of 
it,  as  the  Court  did  in  that  case.** — «  N.  B, — There  is  sonie 
error  in  the  reference  to  one  of  the  oases  in  the  minute.*' 

Thereafter, 

<'  The  Lord  Ordinary  (Uth  May  1838,)  having  considered 
the  clohcd  record,  and  heard  parties*  procurators  thereon,  and 
thereafter  made  avizandum,  Finds  the  trustee  liable  to  pay  to 
the  petitioner,  from  the  first  and  readiest  of  the  funds  of  the  se- 
questrated estate,  whatever  sum  may  be  justly  due  to  him  on 
his  accounts  for  business  done  by  him  as  agent  in  the  sequestra- 
tion :  Finds,  that  the  individuHl  creditors  regularly  ranked  are 
also  liable  directly  for  payment  of  the  said  accounts,  in  propor- 
tion to  the  amount  of  tb^ir  several  debts,  with  relief  against  the 
trust*  estate,  and  without  prejudice  to  any  claim  they  mky  have 
against  the  trustee  for  mismanagement  or  othervvlse ;  Finds, 
that  the  defender,  John  Blackwodd,  is' not  tp  be  considered  as 'a 
creditor  claiming  or  regularly  ranked,  so  as  to  be  liable  for  any 
part  of  the  expense  here  claimed  ;  sustains  his  special  defence^ 
assoilzies  him,  and  decerns :  Finds  him  entitleid  to  expenses, 
allows  an  account  to  be  given  in,  and  remits  the  same,  when 
lodged,  to  the  auditor  to  be  taxed ;  but  Finds  that  the  trustee 
for  Howden*8  creditors  can  only  be  liable  for  such  part  of  these 
expenses  as  may  have  been  incurred  since  the  sequestration  of 
Ho\vden*s  estate,  any  previous  expenses  being  a  debt  to  be 
claimed'  on  against  that  estate :  Finds,  that  all  the  other  defen- 
ders must  be  considered  as  preditors  claiming  and  ranked  on  the 
estate  of  Chalmers,  and  so  far  repels  their  defences ;  remits  the 
account  produced  by  the  petitioner  to  the  auditor  to  be  taxed ; 
but  in  respect  that  it  is  admitted  by  the  petitioner  that  a  bill  for 
j8210  was  granted  to  him  by  the  trustee  for  Chalmers*  creditors, 
which  bill  thie  Lord  Ordinary  understands  to  have  been  discount- 
ed by  the  petitioner,  he  receiving  the  proceeds  thereof,  Finds, 
that  in  so  far  as  the  said  bill  was  given  to  account  of  the  expen- 
ses now  claimed,  or  may  be  so  held,  the  petitioner  must  either 
relieve  the  trustee  and  creditors  of  Chalmers,  by  retiring  that 
bill,  or  the  sum  contained  in  it  must  be  deducted  from  the 
amount  of  the  petitioner's  present  claim  when  duly  ascertained : 
And,  before  farther  answer,  appoints  the  cause  to  be  enrolled, 
and  reserves  all  questions  of  expense^  not  above  disposed  of.— 
Note. — l5f,  The  application  seeips  to  be  equally  competent,  iin- 
der  the  A.  S.,  against  the  creditors  as  against  the  trnstee.  2!ii/, 
The  Lord  Ordinary  cannot  think  that  the  agent  is  liable  for  the 
irregularities  imputed  to' the  trustee.  Sc/,  If  the  trustee  h^ 
funds,  the  creditors' can  compel  liim  to  pay  the  account  when 
settled.  But  the  agent  is  entitled  to  his  decree,  both  agaiitst 
the  trustee' and  |he  creditors.  4/A,  It  Is  clear  tp  the  'Lord  Or- 
dinary that  Mr  Blackwood  was  induced  to  make  the  claim  by 
the  petitioner,  in  the  belief  that  it  was  necessary  to  enable  him 
to  decide  on  the  preference  claimed  ;  and  as  he  withdrew  it  in- 
mediately,  and  protested  as  soon  as  he  found  that  it  was  treated 
as  an  ordinary  plaiip,  the  )jord  Qrdinary  thipk^  that  the  peti- 
tioner can  have  po  claim  at  fill  against  him.  Sth,  As  to  M^ 
Peddie*e  liability  for  es^penses,  see  nqj^nutp  and  answers  (p.  7% 
73),  and  the  Lonl  prdiitary*s  interlocutpr  and  note,  January  12, 
1898.  6fA,  The  matter  as  to  ttie  bill  for  je210  has  not  yet  been 
sufficiently  explained.  As  the' Lord  Ordinary  understands  it, 
the  bill  was  given  by  Chalmers*  trustee  to  Mr  Howden ;  he 
discounted  it  and  got  the  proceeds,  and  it  lay  unretired  in  a  bank. 
The  petitioner  says  that  it  was  given  merely  for  his  accbmmo- 
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dation,  and  that  he  was  bound  to  retire  it.  This  is  not  in  the 
record.  But  though  it  were  so,  he  got  the  proceeds,  and  he  has 
not  retired  it ;  and  the  object  now  seems  to  be  to  force  the  cre- 
ditors to  pay  his  account  in  full,  while  the  trustee  is  obliged  to 
pay  the  bill  to  the  bank,  and  could  only  rank  for  it  on  Howden's 
estate.  This  would  be  most  unjust,  and  cannot  be  allowed.  It 
was  said  also  that  JCllO  of  the  bill  related  to  an  account  due 
before  Chalmers'  sequestration,  for  which  the  petitioner  had  a 
hypothec  over  the  titles  of  the  heritable  property.  This  is  not 
very  consistent  with  the  idea  of  its  being  an  accommodatioo 
bill ;  but  if  he  had  a  just  preference  for  ^110,  it  may  affect 
the  amount  to  be  deducted,  in  respect  of  that  bill|  from  his  ac- 
count when  audited." 

Danlop  and  Company,  Smith  and  Company,  and 
Blackwood  reclaimed.  At  advising,  the  parties  con- 
sented to  depart  from  the  objection,  that  the  Lord 
Ordinary  had  pronounced  an  interlocator  instead  of 
reporting  to  the  Court.  The  respondents  pleaded, 
That  the  application  under  the  Act  of  Sederunt,  was, 
in  the  circumstances,  quite  incompetent,  and  that  even 
if  competent,  it  was  ill  founded  and  premature.  The 
petitioner  pleaded — That  there  was  no  such  objection 
stated  in  the  record,  that  although  the  Act  could  not 
apply  where  it  was  a  common  law  question,  whether 
there  was  agency  or  not,  yet  where  the  liability,  u  e. 
the  fact  that  the  party  was  ranked  as  a  creditor,  was 
not  denied,  the  Act  must  apply. 

The  Lord  Juttice-^Urk^  looking  to  the  provisions  as  to  the 
form  of  process,  had  great  doubts,  whether,  upon  an  application 
under  the  Act  of  Sederunt  1806,  it  was  competent  to  make  up  a 
record  at  all.  The  Act  was  a  provision  to  enable  an  agent  to 
have  his  accounts  summarily  audited*  The  proceedings  were 
not  those  of  a  regular  action  at  all.  Therefore,  whenever  there 
was  such  a  dispute  regarding  the  liability  of  various  parties,  as 
might  (for  ought  he  knew)  ultimately  lead  to  a  jury  trial,  the 
Court  should  consider  how  far,  if  they  had  hitherto  allowed  a 
latitude  in  the  application  of  the  Act,  they  ought  not,  for  the 
future,  to  refuse  to  make  up  a  record  in  any  case  under  this  Act. 
However,  in  none  of  the  cases  referred  to  could  he  see  that  a 
record  had  been  made  up.  On  this  ground  the  Court  should 
hesitate  as  to  the  competency.  But  as  to  the  other  matter,  there 
was  no  reason  to  think  that  any  of  the  cases  referred  to  for  the 
petitioner,  except  that  of  Hamilton,  applied.  In  all  of  them 
the  ordinary  case  occurred^a  denial  of  employment,  with  an 
admission  of  liability.  In  none  was  the  competency  of  trying 
the  question  of  liability,  in  this  summary  manner,  decided.  He 
was  against  entertaining  the  case.  The  Court  would  give  no 
decree  at  present  even  against  the  trustee,  but  merely  sustain 
the  competency  of  the  application  against  him. 

Lord  Meadowbank  concurred.  His  only  doubt  arose  from  the 
decided  opinion  given  by  the  Lord  Ordinary,  after  considering 
the  Act  of  Sederunt,  and  from  the  fact  that  it  was  a  case  of 
practice  and  principle.  He  would  desire  short  minutes.  There 
was  no  reclaiming  note  for  Chalmers*  trustee.  So  the  Court 
ought  to  remit  as  to  him. 

Lord  Cringletie  observed,  that  the  authority  of  the  case  of 
Hamilton  seemed  to  rest  merely  on  an  obUer  dictum  from  the 
Bench. 

Robertson,  for  the  respondents,  observed,  that  the  Act  of  Se- 
derunt, so  far  from  contemplating  a  record,  did  not  even  allow 
pnswers  to  the  petition,  although,  after  a  remit,  the  report  of  the 
tpditor  might  be  objected  to. 

The  Court 

"  Recal  the  interlocutor  hoc  ttatu ;  appoint  short  cases  on  the 
competency  of  the  application  and  procedure  under  the  Act  of 
Sederunt,  to  be  given  in  on  behalf  of  the  petitioner  and  the 
respondents  who  have  appeared :  But  quoad  the  trustee,  remit 
the  account  to  the  auditor,  to  be  taxed  in  common  form,"  &c. 

Authorities  for  Petitioner.— Malcolm,  5th  July  1825;  Sh. 
p.  i:^  Cullcn  V.  Campbell,  8th  December  1829;  Sh.  VIII, 
p.  107.     IlamUton,  1 1th  March  1890,  First  Div. ;  Sb.  p.  709. 


Gourlay,  15th  June  1827,  Second  Division.     Cook,  2d  June 
1831. 

Authorities  for  Respondents.  —  Thorbum  and  Stewart  v. 
Graham,  17th  June  1825.     Adam,  11th  December  183*2. 

Second  Division. — Lord  Ordinary,  MoncreifT. — Jet.  Skene, 
Buchanan. —> ^/t  Dean  of  Faculty  (Hope),  P.  Kobertson, 
Reid.— Andrew  Scott,  W.S.,  and  Smith  &  Kinnear,  W.S., 
Agents. — Mr  Thomson,  Clerk [T.  C] 

2Slh  June  1833. 

No  396« — Damb  Isabella  Moir  or  Bruce  &  Othkri, 
Pursuerst  v.  Mrs  Cornelia  Isabella  Aitken  or 
Moir  &  Others,  Defenders* 

Trust — Legacy — Substitution — A  lady  and  her  hhAandkaviig 
conveyed  certain  Jundt  in  trutt,  Jbr  payment  of  an  annuUif  lo 
herself  during  her  life,  and  after  her  death,  the  ceq*it<d  set  apari 

Jbr  the  annuity  and  the  other  trust-funds  to  be  applied  in  pay 
ment  of  certain  provisions  to  each  of  her  children^  with  inlerest 

Jrom  the  expiration  of  one  year  after  the  date  of  the  deed,  and 
the  residue,  if  any,  to  be  paid  to  her  said  children  equally ^  and 
in  the  event  of  any  of  them  jtredeceasing  her  without  lawful  iuve, 
their  shares  to  go  to  the  survivors — Held,  that  the  tpedal  prosi- 
sions  vested  in  thf  children,  and  that  the  dause  giving  riglu  t» 
the  survioing  children  to  the  shares  of  those  predeceasing  appliH 
only  to  the  residue, — and  therefore,  that  an  arrangement  bettee^ 
the  annuitant  and  the  children,  to  put  an  end  to  the  trust  in  her 
lifetime,  was  valid. 

On  21  St  May  1823,  Mrs  Cornelia  Isabella  Aitken 
or  Moir  and  her  husband  executed  a  trust-disposition, 
whereby  tliey  conveyed  Mrs  Moir's  third  part  of  the 
lands  of  North  Tarry  and  others  to  the  late  Alexan- 
der Moir,  Esq.,  in  trust,  with  power  to  sell  the  trust- 
subjects,  and  to  apply  the  proceeds  in  paying  to  the 
truster  (Mrs  Moir)  herself,  an  annuity  of  £120  dur- 
ing her  life,  and  a  provision  of  £600  to  each  of  her 
children  ;  it  being  declared,  that  if  there  was  a  short- 
coming, the  provisions  of  each  of  the  children  shjuld 
suffer  a  proportional  diminution.  Mr  Moir  the  trus- 
tee having  died  before  the  trust-estate  was  sold,  s 
deed  of  agreement  was  executed  by  the  truster,  Mrs 
Moir,  with  consent  of  her  husband  and  such  of  her 
children  as  were  then  in  Britain,  making  a  provi$iaa 
for  the  execution  of  the  trust,  and  declaring,  Jirsl, 
That  the  residue  of  the  trust- funds  (after  answering 
all  the  purposes  of  the  trust,  as  specified  in  the  origi- 
nal trust-disposition,)  should  be  applied  in  paymeot 
to  Mrs  Moir*s  son  George,  of  a  farther  sum  of  £600, 
with  interest ;  and,  secondly/.  That  the  balance  or  re^ 
sidue  which  would  then  remain,  along  with  the  capital 
that  might  be  required  tn  be  set  apart  for  answering 
Mrs  Moirs  annuity,  should  be  invested  in  the  goveru- 
ment  funds  or  real  securities,  and  that  the  interest  or 
profits  accruing  therefrom  should  be  paid  to  Mrs 
Moir,  along  with  her  annuity,  during  her  lifetime; 

"  and,  after  the  death  of  me,  the  said  Cornelia  Isabella  Aitken 
or  IVfoir,  we  appoint  the  said  Thomas  Robertson  to  apply  the 
capital  set  apart  for  the  said  annuity,  and  the  balance  or  residoe 
of  the  trust-funds,  as  follows :  First,  In  payment  to  raeh  of 
our  children,  William,  James  de  Winter,  Alexander,  Wortley, 
Matilda  and  Angelica  Moirs,  of  the  sum  of  £600,  and  interest 
thereof  at  5  per  cent  per  annum,  calculated  from  and  after  the 
expiration  of  one  year  from  the  date  hereof  onto  the  day  of  ny 
death,  in  order  that,  if  the  funds  be  sufficient,  they  may  be  placed 
on  an  equal  footing  with  our  son  George ;  and,  eeetmdf  If  wf 
balance  shall  then  remain,  to  pay  the  same  to  our  said  childrea, 
William,  George  Aitken,  Jumesde  \V  inter,  Alexander,  Wortley, 
Matilda  and  Angelica  Moirs,  equally  among  them,  share  and 
share  alike ;  and,  in  the  event  of  any  of  our  suid  children  predecesi- 
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inf^  me,  the  said  Mrs  Cornelia  Isabella  Aitken  or  Moir,  with- 
out leaving  lawful  issue,  we  appoint  the  share  or  shares  falling 
to  her  or  them  to  be  paid  to  our  surviving  children  equally.'* 

Thereafter,  Mr  Robertson,  accountant,  was  appoint- 
ed by  Lady  Bruce,  the  heir  of  the  trustee,  with  con- 
tent of  the  other  parties  interested,  to  be  commissioner 
to  execute  the  trust,  and  to  invest  and  apply  the  re- 
itdne  of  the  trust-funds  in  terms  of  the  aeed  of  set- 
tlement and  deed  of  diTision.    The  lands  of  North 
Tarrv  were  then  sold,  and  after  receiTtng  the  price, 
Mr  flobertson  made  up  a  vidimus^  and  an  interim 
scheme  of  division,  as  at  Martinmas   1828.    After 
paying  debts,  and  setting  aside  £3000  to  meet  Mrs 
Moir  the  trusters  annuity  of  £120,  there  remained  a 
divisible  fund  of  £3076,  68.    But  this  was  insufficient 
(even  when  taking  into  account  some  payments  which 
had  been  previously  made  to  the  chilaren)  to  pay  the 
sum  of  £a00,  with  mterest  from  2l8tMay  1824,  being 
the  ortgiual  provision  made  for  the  children  by  the 
•  trust- deed,  1823«     From  Mr  Robertson's  vidimus  and 
scheme  of  division,  it  appeared  that  each  of  the  chil- 
dren was  short  paid  £l74,  4.  74^;  under  deduction, 
Iiowever,  of  this  shortcoming,  Mr  Robertson  paid  up 
the  respective  shares  of  the  children.     The  sum  of 
£JOO0,  set  apart  as  a  capital  fur  Mrs  Moir*s  annuity, . 
remained  vested  in  the  trustee. 

One  of  Mrs  Moir*s  children,  W.  C.  Anne  Moir,  was 
married  to  the  late  Sir  James  Gardiner  Baird,  who 
assigned  her  interest  in  the  trust-funds  to  Mr  William 
Paul,  as  trustee  for  his  creditors.  Captain  Moir,  an- 
other son.  assigned  his  interest  to  his  sister,  Matilda 
Anne  Moir,  and  afterwards  died,  leaving  children. 

In  these  circumstances,  and  in  order  to  put  an  end 
to  the  trust,  an  arrangement  was  Entered  into  between 
the  parties,  whereby  Mrs  Moir  agreed  to  renounce 
and  discharge  the  annuity  of  £120  provided  to  her  by 
the  trust  deed,  and  the  liferent  of  the  balance  or  resi- 
due of  the  trnst-fnnds  provided  to  her  by  the  deed  of 
obligation,  and  deed  of  settlement  and  division  before 
referred  to,  in  consideration  of  which  her  children, 
and  the  other  claimants  interested  in  the  trust-funds, 
agreed,  as  at  the  term  of  Martinmas   1829,  to  pay  to 
her  the  sum  of  £540  Sterling  from  the  trust-funds,  in 
the  following  proportions,  viz.» — £l50  to  be  paid  to 
her  by  the  claimant,  George  Aitken  Moir,  and  £65 
by  each  of  her  six  other  children,  or  by  those  in  their  ' 
right.     A  multiplepoinding  was  then  raised  in  the 
name  of  Lady  Bruce  (the  heir  of  Che  original  trustee) 
and  of  Mr  Robertson  het  commissioner,  to  have  the 
competency   of  the  agreement  determined.     In  this 
mnltiplepoinding,  a  claim  was  lodged  for  Dame  Wort- 
ley  Cornelia  Anne  Moir  or  Baird,  and  for  the  children 
of  the  late  Captain  Moir,  maintaining,  That,  until  the 
termination  of  Mrs  Moir*s  liferent  annuity,  the  fund 
in  medio  should  not  be  divided  or  allocated,  but  should 
be   preserved  entire,  for  behoof  of  the  parties  who 
should  then  have  right  to  the  same,  in  terms  of  the 
foresaid  deed  of  agreement  and  settlement,  dated  in 
1 826,  and  whenever  the  fund  should  be  divided,  the 
diviition  should  be  made,  so  that  an  equal  share  there- 
of should  be  given  to  each  of  the  truster's  children 
who  should  then  be  alive,  and  to  the  issue  of  each  of 
such  children  who  might  previously  have  died ;  and, 
in  particular,  that  one  such  equal  snare  should  be  al- 


lotted to  the  claimant.  Lady  Baird,  and  another  such 
equal  share  to  the  other  claiiqants,  the  children  of  the 
deceased  Captain  William  Moir.  The  parties  who 
supported  the  arrangement  for  an  immediate  division 
and  winding  up  of  the  trust,  maintained.  That  the 
provisions  of  £600  to  each  of  the  truster's  children 
had  vested  in  them ;  and  that  the  clause  substituting 
the  issue  of  the  deceasers  in  place  of  the  parents,  ap- 
plied only  to  the  residue ;  but  there  being  no  residue, 
that  clause  could  have  no  effect, — and  they  therefore 
claimed  as  follows: — 1.  The  claimant,  Mrs  Moir, 
craved  to  be  ranked  and  preferred,  priino  loco,  upon 
the  trust-funds  in  medioy  for  the  said  sum  of  £540 
Sterling,  as  at  the  said  term  of  Martinmas  1829.  2. 
The  claimant,  George  Aitken  Moir,  craved  to  be  rank- 
ed on  the  remainder  of  the  trust-funds,  as  at  the  said 
term  of  Martinmas  1829,  in  terms  of^  and  in  the  order 
specified  in  the  said  trust-disposition  and  deed  of  obli- 

fation,  and  deed  of  settlement  and  division  executed 
y  Mr  and  Mrs  Moir,  for  the  suras  provided  to  him, 
in  so  far  as  not  already  paid,  under  deduction  of  the 
said  sum  of  £150  to  be  paid  to  his  mother.  3.  The 
claimant,  Matilda  Anne  Moir,  in  her  own  right,  and 
as  assignee  foresaid  of  the  said  William  Moir,  claim- 
ed to  be  ranked  on  the  said  remainder  of  the  trust* 
funds,  as  at  the  said  term  of  Martinmas  1829,  in  terms 
of,  and  in  the  order  specified  in  the  said  trust-dispo- 
sition, and  deed  of  obligation,  and  deed  of  settlement 
and  division,  for  the  sums  thereby  provided  to  her 
and  to  the  said  William  Moir,  her  brother,  in  so  far 
as  not  already  paid,  under  deduction  of  the  said  sum 
of  £^5  from  each  of  the  shares  provided  to  her  and 
the  said  William  Moir.  4.  The  said  William  Paul 
claimed  to  be  ranked  on  the  said  remainder  of  the 
trust-funds,  as  at  the  said  term  of  Martinmas  1 829,  in 
terms  of,  and  in  the  order  specified  in,  the  said  trust- 
disposition,  and  deed  of  obligation,  and  deed  of  settle- 
ment and  division,  for  the  sums  thereby  provided  to 
the  said  Dame  Wortley  Cornelia  Anne  Moir  or  Baird, 
to  which  the  said  Sir  James  Gardiner  Baird  acquired 
txghijure  mariti,  and  which  were  assigpned  by  him  to 
Mr  Paul,  as  above  mentioned,  in  so  far  as  the  same 
have  not  been  already  paid,  under  deduction  of  the 
sum  of  £65,  to  be  paid  from  the  said  share  to  the  said 
Mrs  Moir,  in  terms  of  the  foresaid  arrangement. 

The  Lord  Ordinary  (Fullerton),  on  9th  March 
1833, 

"  Finds,  that  the  children  of  Mrs  Cornelia  Isabella  Aitken  and 
William  Moir  had  a  vested  right  to  the  sum  of  £600,  and  inte- 
rest, provided  to  each  of  them  by  the  original  trust-deed,  execut- 
ed on  the  21st  day  of  May  1823;  and  also,  to  the  farther  sum  of 
£600,  and  interest,  provided  to  each  of  them  by  the  deed  of  set- 
tlement and  division  executed  in  May  and  June  1826,  from  the 
date  of  the  execution  of  the  said  respective  deeds :  Finds,  that 
the  sums  so  provided  to  Dame  Wortley  ComeUa  Anne  Moir  or 
Baird,  relict  of  the  late  Sir  James  Gardiner  Baird  of  Saughtoii- 
ball,  Baronet,  one  of  these  children,  fell  under  the  jut  mariti  of 
her  said  husband,  and  were  conveyed  by  him  to  the  claimant, 
William  Paul,  as  trustee  for  his  creditors,  and  that  the  sums  so 
provided  to  Captain  William  Moir,  now  deceased,  eldest  son  of 
the  said  Mrs  Cornelia  Isabella  Aitken  and  William  Moir,  were 
assigned  by  him  to  the  claimant  Matilda  Anne  Moir ;  and,  in 
respect  it  is  admitted  that  the  aforesaid  provisions  are  more  than 
sufficient  to  exhaust  the  trust-funds.  Finds,  that  the  arrangement 
agreed  to  by  the  parties,  for  putting  an  end  to  the  trust,  as  stated 
in  the  condescendence  and  claim  for  the  said  Mrs  Cornelia  Isa- 
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bella  Aitken  and  others,  may  be  carried  into  effect ;  and  that* 
upon  the  funds  being  distributed  in  terms  thereof,  the  trustee  and 
ber  commissioner  are  entitled  to  be  exonered :  Therefore,  in  this 
process  of  muUiplepoinding,  sustains  the  claim  of  the  said  Mrs 
Cornelia  Isabella  Aitken,  George  Aitken  Moir,  Matilda  Anne 
Moir  and  William  Paul ;  repels  the  cl<dm  for  the  said  Danne 
Wortley  Cornelia  Anne  Moir  or  Baird,  and  for  William  Moir, 
James  Moir  and  Melville  Moir,  children  of  the  said  deceased  Cap- 
tain William  Moir,  and  their  tutor  ad  liiem  ;  and  also  repels  the 
claim  given  in  for  Dame  Isabella  Moir  or  Bruce,  the  trustee,  and 
Sir  Michael  Bruce,  her  husband,  and  Thomas  Robertson,  their 
commissioner,  the  nominal  raisers  of  this  process,  and  decerns: 
Finds,  that  the  expense  of  raising  and  bringing  this  process  into 
Court,  and  of  lodging  a  condescendence  of  the  fnnds,  and  also  the 
expenses  incurred  by  the  said  Dame  Isabella  Moiror  Bruce,  and  her 
busband,  and  their  commissioner,  relative  to  the  claim  given  in  for 
them  in  this  process,  fall  to  be  paid  from  the  fund  in  medio ;  ap- 
points accounts  of  said  expenses  to  be  given  in,  and  remits  to  the 
auditor  to  tax  the  same,  and  to  report :  Quoad  ultra,  finds  no  expen- 
ses due  to  any  of  the  claimants. — Note. — Considering  the  nature 
and  object  of  the  trust-deed  and  agreement  of  1826,  and  the 
terms  in  which  it  is  expressed,  the  Lord  Ordinary  is  of  opinion, 
in  the  Jim  place,  that  the  words  employed  in  the  grant  of  jC600 
to  each  of  the  children,  are,  in  themselves,  such  as  clearly  to  im- 
port a  vested  right  to  these  sums ;  and,  2^y/y,  That  the  words  at 
the  end  of  the  clause,  giving  effect  to  the  survivancy  of  the  cbil. 
dren  in  regard  to  the  share  or  shares  of  the  predeceasers,  do  not 
apply  to  the  specific  payments  of  ^600,  but  only  to  the  share  or 
shares  of  the  residue — such  being  his  opinion,  and  it  being  ad- 
mitted that  there  is  no  residue,  he  thinks  there  is  no  objection 
to  the  arrangement  entered  into  by  the  parties,  and  to  the  con- 
sequent exoneration  of  the  trustee.'* 

Lady  Bruce  and  her  coraniissioner  reclaimed,  but 
tlio  Court  unanimously,  and  without  difficulty,  ad- 
hered. 

First  Division. — Lord  Ordinary,  Fullerton. — Jet.  R.  Thom- 
son ;  James  M'C^ook,  W.S.,  Agent. — Mi.  JamcKon  and  Ivorr ; 
John  Gibson,  junior,  W.  S.,  and  H.  Inglis  and  Donald,  W.  S., 

Agents Mr  Bell,  Clerk.— f  CD.] 

29ih  June  1833. 
No.  397.— Poor  Mrs  E.  Jeffrey,  Petitioner, 

Process — Poors*  Roll — The  minister  and  eldern  of  a  city  parish 
having  certified  that  they  knew  nothing  of  the  character  of  an  ap~ 
plicantfor  the  poors'  roU ;  but  other  individuals  having  certified 
that  she  was  worthy  of  credit'^ Remit  granted  to  the  lawyers  and 
agents  for  Uie  poor. 

The  petitioner  applied  for  the  henefit  of  the  poors* 
roll.  She  produced  a  certificate  from  the  minister 
and  elders  of  the  parish  of  St  Andrews,  in  Eklinburgh, 
(in  which  parish,  it  was  alleged,  she  resided,)  to  the 
effect,  that  thev  knew  nothing  whatever  of  her  charac- 
ter or  credibility.  She  farther  produced  a  certificate 
from  Robert  Omond,  M.D.,  bearing  that  he  had  known 
and  prescribed  for  her  for  ten  years,  and  always  con- 
sidered her  a  person  of  veracity,  and  worthy  of  credit ; 
and  a  certificate  from  Mr  Potts,  spirit-merchant,  who 
had  furnished  her  with  spirits  for  her  tavern,  bearing 
that  he  aho  considered  her  a  person  of  good  character 
and  credibility.  Objected,-— The  certificates  are  not 
sufficient,  in  terms  of  the  Act  of  Sederunt.  Besides, 
in  point  of  fact,  the  petitioner  has  resided  for  the  last 
two  years  in  St  George's  parish,  and  her  statement, 
that  she  resides  in  St  Andrew's  parish,  is  false.  An- 
swered,— The  minister  and  elders  of  St  Andrew's 
parish  say  nothing  against  the  petitioner.  They 
merely  say  they  know  nothing  of  her,  which  must  fre- 
quently happen  in  city  parishes.  Such  being  the  case, 
jhe  docs  the  only  other  thing  in  her  power,  viz.  gets 


certificates  from  respectable  people.  As  to  the  alle- 
gation that  she  resides  in  St  George's  parish,  it  \%  a 
mistake,  but  this  can  be  investigated  by  the  lawyers  and 
agents  for  the  poor. 

The  Court  remitted  in  the  usual  form. 

First  Division. — Act.  James  Miller. — AU.  Buchanan. 

icdthJune  1833. 

No.  398. — Alexander  Boswell,  Pursuer^  v, 
Charles  Stobib's  Trustees,  Dtfenders. 

Title  to  Pursue — Reduction — The  creditor  in  an  heritable  bond 
pursuing  an  action  of  constitution  against  the  granter't  Anr, 
Jfeld  barred  foom  objecting  to  the  title  of  the  heir  to  pursue  • 
reduction  of  the  bowl  without  being  served. 

The  defenders  raised  an  action  of  constitution  ag^in«t 
the  pursuer,  as  his  father's  heir,  of  a  debt  contained 
in  an  heritable  bond  granted  by  the  father.  Defences 
on  the  merits  were  lodged,  but  before  any  decree  had 
been  pronounced,  the  pursuer  brought  an  action  of  re- 
duction of  the  bond,  on  the  ground  of  usury,  &&— 
Objected — The  pursuer  is  not  served  heir  to  his 
father,  and  has  produced  no  title  to  pursne.  An- 
swered— The  defenders,  having  joined  tsane  with  the 
pursuer  as  his  father's  heir  in  the  action  of  constitu- 
tion, are  barred  from  objecting  to  his  title  to  pursue 
in  this  action. 

The  Lord  Ordinary  (Fullerton),  on  1 9th  Jone  If 33, 

**  Having  heard  counsel  for  the  parties  upon  the  prelimioarj  de. 
fence  pleaded,  repels  the  same;  and  in  respect  the  defenders 
now  give  notiee  of  their  intention  to  reclaim  against  this  judi^^ 
ment,  finds  tbeoi  liable  to  the  pursoer  in  expeiiaes,'*  &c. 

The  defenders  reclaimed.    The  Court 

**  adhere,  with  additional  expenses  ;  remit  to  the  Lord  Ordinarj 
to  conjoin  this  process  with  the  action  of  eonstitution,  and  to 
hear  parties,  and  proceed  farther  as  to  him  shall  seem  just* 

Defenders*  Authority.— Tweedie  v.  Bell,  12th  January  1581. 

First  Division. — Lord  Ordinary,  Fullerton.— ./fd.  Cuninfr- 
bame;  J.  P.  Falkner,  Agent — AU.  James  Miller;  M.  &  J* 
Lothian,  S.S.C.,  Agents.— [G.  D.] 

22th  June  1833. 

No.  399. — Vary,  Pursuer ,  v»  A.  B.,  Defenders, 

Process — Jury  Trial — Diligence — /•  Greumsiances  in  trUek  • 
motion  to  have  a  ease  tried  at  Circtut,  refused,-..' J  I.  Dili^tnce  al- 
lowed to  recover  writings,  although  they  were  alleged  not  to  form 
admissible  evidence  at  the  trial. 

This  was  an  action  of  damages  for  the  alleged  de- 
famation of  a  Justice  of  Peace,  Procurator-fiscal  and 
Clerk,  by  saying  that  they  bad  conspired  to  grant  a 
fidse-  warrant  of  imprisonment.  The  pursoer  mov- 
ed for  an  order  to  hare  the  case  tried  at  Glasgow,  ss 
the  whole  parties  and  witnesses  resided  there. 

Lord  President. — The  Tery  fiacts  stated  in  support  of  the  mo- 
tion, show  that  the  case  will  be  nuich  better  tried  here. 

Motion  refused. 

The  defenders  then  moved  for  a  diligence  to  recover 
certain  processes,  in  which  there  were  produced  blank 
warrants  of  imprisonment  subscribed  by  the  Jastice^; 
one  of  the  statements  which  the  defenders  were  said 
falsely  to  have  made^  being,  that  it  was  the  practice  of 
the  Justices  to  sign  such  warrants  in  their  blank  state. 
Answered. — The  issue  relates  only  to  the  signing  of 
one  particular  warrant,  and  the  documents  sought  to  be 
recovered  cannot  be  evidence  under  that  issue. 
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Lord  Prerident, — It  18  alwajrs  a  delicate  thing  to  refdso  a  dili- 
gence to  get  writngs,  which,  if  not  recovered  previously,  can* 
not  be  produced  at  the  trial.  The  allowing  them  to  be  recover* 
ed  by  a  diligence  will  not  make  them  evidence. 

The  Court  granted  the  diligence  as  craved. 

First  Division.— ^cf.  V.  M*Neill._^ft.  A.  M*NeiU.— 
[G.  D.  ]  

29M  June  1833. 

No.  400. — MUKGo  PoNtoN,  Putsuer,  v.  His  Credi- 
tors. 

Cessio  Bonorum — Certificate — Where  the  punuer  of  a  cessio 
has  betn  liberated  on  a  sick'bUl,  the  cerfipcate  ought  to  ttate 
that  he  has  giiUe  resided  within  the  jwisdiciioti  in  which  he  was 
imprisoned. 

In  this  case^  the  clerk  brought  onder  the  notice  of 
the  Court,  that  the  certificate  produced  by  the  pnr- 
ti'ner  of  the  cessio  bore,  that  he  had  been  imprisoned 
on  27th  March  last  on  a  ten-nierk  warrant,  and  libe- 
rated the  same  day  on  a  sick-bill,  but  it  did  not  state 
that  he  had  since  resided  within  the  jurisdiction  of  the 
Magistrates.  The  Court  delayed  the  case  till  Tues- 
day, that  this  omission  might  be  rectified. 

First  Division. — Act,  Sandford.— [(?.  2>.] 

29/A  June  1833. 

No.  401; — Peebles,  &c.,  Pursuers,  o.  Jackson, 

Defender, 

Process — Record — Circumstances  in  which  warftmt  granted  to 
transmit  the  principal  deeds  on  record  to  the  clerk  of  Court,  but 
not  to  be  given  up  to  the  parties. 

In  this  case,  which  was  set  down  for  trial  by  jury 
at  the  ensuing  sittings,  the  pursuer  moved  for  a  dili- 
gence to  recover  the  extracts  of  certain  deeds,  but 
Uie  defender  having  stated,  that  he  wished  to  show 
the  principal  deeds  to  the  jury,  both  parties  concur- 
red in  moving  the  Court  to  grant  warrant  ob  the 
Keeper  of  the  Hecords  for  recovery  of  the  principal 
deeds,  in  which  it  was  stated  no  other  parties  were 
interested.  It  was  remarked  on  the  Bench,  that  the 
recovery  of  the  principal  deed  was  not  to  be  allowed, 
except  in  a  case  of  necessity,  and  that  there  was  here 
no  allegation  of  forgery  or  ob|ection  to  the  execution 
of  the  deeds.  The  Covrt,  however,  granted  warrant 
to  the  Keeper  of  the  Records,  to  transmit  the  principal 
deeds  to  the  clerk  of  Court  for  inspection,  but  not  to 
be  given  up  to  either  of  the  parties. 

First  Division.— ^c/.  Robert  Thomson. — M.  Cuninghame. 

fdth  June  1833. 
No.  402. — Donald  Macdonald,  Petitioner. 

Process — Cautioner — Circumstances  in  which  the  Courts  without 
remitting  to  the  junior  Lord  Ordinary,  liberated  a  cautioner,  on 
payment  of  a  debt  which  had  been  comjtromised. 

The  petitioner  became  cautioner  for  the  intromis- 
sions or  the  trustee  on  the  sequestrated  estate  of  Ro- 
bert Eraser.  This  trustee  was  removed,  and  a  new 
one  appointed,  who  brought  an  action  against  the  for- 
mer, and  the  petitioner  his  cautioner.  This  action 
was  compromised,  by  the  petitioner  agreeing  to  pay  a 
sum,  which  was  accepted  of  by  the  creditors.  He 
was  ready  to  pay  the  amount,  but  presented  this  ap- 
plication to  have  his  bond  of  caution  delivered  up,  and 
to  be  discharged  on  such  payment.  The  Court  order- 


ed intimation  for  eight  days ;  and  upon  the  lap<se  of 
that  period,  without  remitting  to  the  junior  Lord 
Ordinary,  as  is  generally  done,  they,  de  piano,  pro- 
nounced this  interlocutor : 

"  Grant  warrant  to  the  Clerks  of  Court  to  deliver  up  the  pe- 
titioner Donald  MacdonaId*8  bond  of  caution,  on  evidence  being 
produced  of  payment  of  the  said  sum  of  ^205  Sterling  to  the 
present  trustee,  reserving  the  full  effect  of  the  said  bond,  as 
against  the  last  trustee  at  the  instance  of  the  said  Donald  Alac- 
donald." 

First  Division.— ^rt.  G.  G.  Bell.— J.  Usher,  S.  S.  C, 
AgenL— D.  Qerk — [J.W.D,^ 

29/ A  June  1833. 
No.  403. — Robert  McLaren,  Petitioner, 

Process — Factor  Loco  Tutoris — Exoneration  of,  de  piano — A 
factor  loco  tutoris  having  produced  a  discharge  of  his  inlrom'tS' 
sions,  the  Court,  de  piano,  granted  the  prayer  of  his  pelition  for 
exoneration  and  warrant  to  get  up  his  bond,  without  remitting  to 
the  Lord  Ordinary  to  report. 

The  petitioner  was  many  years  ago  appointed  fac- 
tor/oco /u/orM  to  Donald  M*Aill,  and  entered  upon 
the  management  of  his  estate,  which  was  continued 
down  to  his  death  in  January  1833.  After  that  pt^riod, 
the  petitioner  accounted  to  the  representatives  of  his 
ward  for  his  intromissions,  and  was  regularly  dis- 
charged by  them  thereof.  lie  then  presented  this 
application  for  exoneration  and  warrant  to  get  up  his 
bond  of  caution.  Along  with  the  petition,  he  produced 
the  discharge ;  and  the  Court,  without  remitting,  as  is 
usual,  to  the  Lord  Ordinary,  to  report,  granted  the 
prayer  of  the  petition,  de  piano,  in  respect  of  the  dis- 
charge produced.* 

First  Division. — Act,  L.  Colquhoun.— D.  Christie,  S.S.C., 
Agent— Sir  R.  Dundas,  Clerk.— [J.IT.Z).] 

29tk  June  1833, 

No.  404.^JottN  M'Andrew,  John  Malcolm,  &c.. 
Pursuers,  v.  The  Incorporation  of  Solicitors 
before  the  Sheriff  and  City  Courts  of  Edin- 
burgh, Defenders, 

Charter — Incorporation — Monopoly — Sheriff  Court  Practition- 
ers— Title  to  Pursue — Popular  Action — Royal  Prerogative 
—Act  of  Sederunt,  li2th  November  1825,  as  to  Sheriff 
Courts,  Pt.  II.  c.  4.  sec.  1 — Held,  /.  That  certain  Solicitors 
before  the  Suftreme  Court,  who  claimed  a  right  to  practice  before 
the  Inferior  Courtt,  had  a  title  to  pursue  a  reduction  of  the  char- 
ter  of  the  practitioners  before  the  Sheriff"  Court  of  Edinburgh,  in 
respect  of  patrimonial  interest, — //.  That  the  said  charter  was 
not  liable  to  reduction,  as  it  did  not  create  an  unlawful  mono" 
poty,—in.  That  the  Act  of  Sederunt,  i^h  November  1825. 
contained  a  special  reservation  in  favour  of  the  legal  rights  of 
chartered  bodies, — /K.  Opinion  expressed,  that  it  was  not  ultra 
vires  of  the  Crown  to  grant'  the  charter  under  reduction. 

In  1780,  the  defenders  and  their  predecessors  obtain- 
ed a  royal  charter  of  incorporation,  on  the  report  of 
the  Lord  Advocate  for  Scotland  (afterwards  Lord 
Melville)  **  that  the  same  was  proper,  and  conform  to 
the  laws  and  customs  of  Scotland.*'  This  charter 
erects 

**  Procuratores  Edinburgi,  et  tales  alias  personas  qui  primo  in- 
aerviverint  regulurem  indentaram,  atteiiderint  curias,  rite  ad- 

*  A  similar  course  was  followed  on  an  application  by  John 
Donaldson,  W.S.,  11th  June  1833,  for  exoneration  as  curator 
bonis,  in  which  he  produced  a  doqueted  account  of  bis  intromis- 
sions  and  management,  and  a  discharge  by  a  residuar)'  legatee, 
of  the  estate  under  his  management.— D.  Clerk. 
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roissi  fixerint,  et  contribuerint  ad  fundos  diet,  societatis  modo 
povtea.  roentionaL,  in  corporationem  et  corpus  politicum,  per 
noinen  et  titulum  Societatis  Solicitatorum  coram  commissarii, 
vicecooiitis,  et  civitatis  curtis  Edinburgi."   . 

And  following  this  up,  there  i8  eq  express  danse  in 

the  following  terms : — 

"  Et  nofi,  pro  pnepositia  pnedictis,  per  prsesentea,  erigimua,  fa- 
cimus,  creamus,  constituimus  et  stabillmus  dictoa  Kobertum 
Gray,  &c.  et  tales  alias  personas,  &c.  in  corporationem  et  cor- 
pus poUticum  ct  corporatum  in  perpetuum,  per  nomen  et  titu- 
lum prscdictum.** 

To  the  corporation  thas  created,  there  is  granted 
the  power  of  acquiring  and  holding  property,  of  suing 
and  being  sued,  of  electing  office-bearers,  &c  &c.,  and 
of  having  a  common  seal.  The  charter  then  proceeds 
in  these  terms : — 

*'  Et  ulterius,  nos  yolumus  et  declaramua,  quoad  nemo  jus 
habebit  aut  instmctus  erit  causas  agere  et  exercere  coram  com- 
roissarii,  vicecomitis,  et  civitatis  curiis  Edinburgi,  vel  socius  fiet 
diets  societatis  et  corporationis,  nisi  talis  persona  prius  regularem 
indenturam  inserviverit  pro  tribus  annis  cum  uno  ex  sociis  cor- 
porationis, attenderit  illas  curias  tanquam  clericus  pro  tribus 
annis  ulterius  post  expirationem  talis  indentune,  et  attenderit  col- 
legium legum  Scotia;  pro  uno  anno,  et  subiverit  privatam  exami- 
nationem  coram  societate,  ac  etiam  publicam  examinationem  in 
forma  nunc  usitata,  de  ejus  notitia  stilorum,  forma  processuum 
et  principium  legum  Scotias,  tali  persona  semper  existente  bons 
fams  et  deportationis,  solvente  feoda  admissionis  tunc  usualla  et 
praestabilia,  et  contribuente  ad  fundos  diet,  corporationis  cum 
aliis  sociis.  £t  super  talis  persone  admissionem,  post  privatas 
et  publicas  examinationes,  et  solutionem  feodorum  admissionis 
commissionem  recipiet  signatam  per  praesidentem  corporationis, 
sub  sigillo  eju<(dem,  et  quse  commissio  tempore  futuro  ordinata 
est  per  tbesaurarium  scribi  stiper  chartam  sigillatam,  et  qui 
recipiet  ab  intrente  summam  unius  librae  sex  solidorum  sterlin- 
ensium,  tanquam  feoda  ejusdem,  que  commissio  inscribetur 
verbatim  in  registri  libro  per  tbesaurarium  in  hunc  finem  cua* 
todiend.  Et  talis  persona  remanebit  et  continuabit  socius  dictae 
corporationis,  tamdiu  observabit  et  concordabit  ad  regulas  et  re- 
gulationes  factas  et  enactas  per  corporationem  apud  eorum 
generales  convocationes ;  declarando  quod  nihil  in  praesentibus 
intelligitur  vel  intendltur  derogare  ab,  impugnare,  vel  afficere, 
privilegia  juridicae  facultatis." 

In  1707  (seventy-three  years  before  the  date  of  the 
charter),  the  predecessors  of  the  defenders  had  passed 
certain  regulations  regarding  their  body,  and  the  rais- 
ing of  a  fund  for  widows  and  decayed  members ;  and 
the  same  year,  the  Commissaries  of  Edinburgh  passed 
an  Act  of  Sederunt, 

'*  regulating  the  manner  of  admission  of  Procurators  before  the 
Court,  and  ratifying  and  approving  of  the  origirml  articles  of 
agreement  entered  into  between  the  membere  oi  the  Society  of 
Procuratore  before  the  said  Commissary  Court. ** 

By  this  Act,  which  proceeds  on  the  preamble,^- 

**  how  much  it  will  be  for  the  advantage  and  benefit  of  his  Ma- 
jesty's lieges,  that  none  but  sufficient  men  be  admitted  to  be 
procurators  before  the  Commissary  Court  of  Edinburgh,  it  is 
enacted  and  declared  by  the  said  Commissaries,  at  the  desire  of 
the  procurators  of  Court,  that  in  time  coming,  they  will  annually, 
upon  every  first  Monday  of  February,  nominate  and  appoint  the 
number  of  seven  procurators,  to  be  examinatora  of  entrants  for 
the  ensuing  year,  and  that  when  any  person  shall  apply  to  the 
Commissaries  to  be  admitted  procuraton,  the  said  Commissaries 
will  first  be  well  informed  of  the  person*s  integrity,  good-breed- 
ing, honcbt  deportment,  and  fitness  for  exercising  the  office  of 
procurator,  and  thereupon  will  remit  him  to  be  publicly  tried 
and  examined  by  the  said  seven  procurators,  in  presence  of  the 
Commissaries,  or  any  one  of  them,  sitting  in  judgment,  con- 
cemitig  the  knowledge  of  the  styles,  the  form  of  process,  and  of 
the  principles  of  the  law  of  this  kingdom.  And  the  said  Com- 
missaries farther  declare,  that  for  hereafter  none  shall  be  admit- 


ted procurators,  but  upon  their  undergoing  the  public  trial  and 
examination,  and  that  such  as  shall  hereafter  be  bound  prentices 
to  procnratora  of  Courts  shall  not  be  tried  and  examined  in  order 
to  admission  to  the  office  of  procurator,  until  the  expiry  of  three 
years  after  the  expiry  of  the  yean  of  their  indentures,  which  are 
to  be  no  less  than  the  like  number  of  three  yeara  actual  service 
aa  apprentice.'* 

In  May  1765,  the  Magistrates  of  Edinburgh  grant- 
ed, on  the  petition  of  the  predecessors  of  the  defenders, 
a  Seal  of  Cause  in  the  following  terms : 

"  And  we  being  fully  satisfied  of  the  good  deportment  and  be- 
haviour of  the  petitionere,  and  their  predecessora  hitherto,  and 
being  persuaded  that  the  granting  this  reqvest  would  be  attended 
with  very  beneficial  consequences  to  the  public,  as  well  as  to 
them,  and  their  successore,  and  that  it  was  in  itself  laudable, 
legal,  and  just,  &c.,  do  hereby  give  and  grant  to  the  petitioners, 
and  their  brethren  and  successors  in  the  said  Society  of  Procu- 
raton, the  sole  and  exclusive  privilege  of  exercising  the  office 
and  business  of  a  procurator,  before  adl  the  Courts  held  by  tbe 
Magistrates  of  Eilinbnrgh,  in  all  time  coming  hereafter,  and  pro- 
hibit  and  discharge  all  othera  from  exercising  the  same  on  any 
pretence  whatever,  nothing  being  herein  understood,  or  intended 
to  derogate  or  impugn  the  privilege  of  tbe  Faculty  of  Adro- 
catea." 

In  the  same  year,  an  act  of  Court  was  made  by  the 
SheriflF-substitnte  of  the  county  of  Edioborgh,  pro- 
ceeding on  the  recital  of  the  Act  of  Sederunt  of  the 
Commissaries,  and  also  of  the  Seal  of  Cause  or  Act 
of  the  Magistrates,  and  expressly  bears  :  *^  that  since 
the  year  1707,  no  procurator  had  been  admitted  to 
practise  before  the  Sheriff  Court  but  snch  as  were 
found  qualified,  in  terms  of  the  before  mentioned  re- 
gulations,"— and  it  contains  the  following  roles  re- 
specting the  method  of  admitting  procurators  to  prac- 
tise before  the  Sheriff  Court  of  Edinburgh,  in  all  time 
coming : 

*'  Firstt  That  before  any  person  can  be  admitted  to  practise 
as  a  procurator  before  the  Sheriff  Court,  he  must  prerinusly 
serve  as  an  apprentice  to  a  procurator,  for  the  space  of  three 
years,  and  after  tbe  expiry  of  his  indenture,  continoe  three  years 
longer,  and  attend  the  said  Court  the  space  of  six  years,  indod- 
ing  the  space  of  his  indenture.  Secondly,  That  when  any  person 
who  has  served  and  attended  as  aforesaid,  comes  to  apply  to  enter 
procurator,  the  Society  of  Procurators  of  Edinburgh  must  be 
satisfied  as  to  his  moral  character,  and  he  must  undergo  aprivste 
examination  of  his  qualifications  before  the  said  Soieiety,  or  a 
quorum  of  them,  which  is  hereby  dedared  to  oonaiat  of  sevea  of 
their  number,  and  upon  tbe  Society  being  satisfied  aa  to  any  such 
person's  qualification,  they  are  to  remit  him  to  the  Sheriff  of 
Edinburgh  for  a  public  examination,  in  the  same  way  and  man- 
ner that  is  practised  before  the  Commiasaiy  and  Bnlie  Cooits 
of  Edinburgh." 

After  the  Crown  charter  was  obtained  in  1780,  tbe 
defenders  were  recognised  as  a  public  body  in  1791, 
in  regulations  by  the  Bailies  of  Canongpate.  In  1794, 
the  defenders  passed  a  series  of  resolutions  to  prevent 
certain  infringements  on  their  privileges ;  and  on  oc- 
casion of  a  similar  attempt,  the  Sheriff  (17th  Febm- 
ary  1812,)  passed  an  act  of  Court  in  these  terms : 

'<  The  Sheriff  having  had  transmitted  to  him,  by  the  Society 
of  Solicitors  pracdsing  before  his  Court,  a  copy  of  toe  regulations 
of  said  Society,  entered  into  upon  the  3d  of  April  1 797,  nitb  the 
report  of  their  committee,  of  date  the  27th  of  August  1811,  and 
subsequent  resolutions  of  the  Society,  and  having  duly  consider- 
ed the  same,  and  had  a  meeting  with  a  committee  of  tbe  Society 
relative  to  the  subject  matter  thereof,  he  hereby  dedares  his  per- 
fect concurrence  in  the  opinion  of  the  Society,  that  the  admitting 
of  agents,  (who  have  no  right  whatever  to  appear  or  practise  be- 
fore this  Court,)  to  prepare  papen  which  are  to  be  submitted  to 
its  consideration,  is  a  practice  not  only  detrimental  to  tbe  ia- 
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terests  of  the  Society,  but  from  the  nnnecemary,  lengthened,  and 
ill  digested  statements  which  such  papers  hare  been  found  to 
contain,  prove  harassing  to  the  Court,  and  tend  to  involve  the 
parties  in  much  unecessary  expense.  Therefore  the  Sheriff  not 
only  approves  of  the  suid  resolutions  of  the  Society,  but  the 
better  to  give  eftect  to  the  same,  he  hereby  orders  and  etiact9, 
that  from  and  after  the  8th  day  of  February  next,  no  paper  shall 
be  received  by  the  Cleric  of  Court,  where  the  words  ♦  drawn  by* 
are  not  prefixed  to  the  subscription  of  the  solicitor,  with  the  ex- 
ception only  of  papers  drawn  by  counsel,  in  which  caise,  the  name 
of  such  counsel  shall  be  spedfied.** 

Similar  orders  were  insaed  by  the  Sheriff  in  1824. 
In  1825,  after  the  Judicature  Act,  6  Geo.  IV.  c.  120, 
the  Court  of  Session  passed  an  Act  of  Sederunt,  re- 
l^nlating  the  form  of  process  in  the  Sheriff  and  Infe- 
rior Courts,  enacting,  that  no  person  shall 

"  be  allowed  to  practise  as  a  procurator,  unless  he  has  served 
three  years  as  an  apprentice  to  a  writer  to  the  Signet,  solicitor 
bf  fure  the  Supreme  Courts,  or  to  a  procurator  before  any  Sheriff 
Court  in  Scotland,  orcourtof  a  royal  burgh,  or  Sheriff  clerk, — be 
twenty-one  years  of  age, — and  be  regularly  admitted  by  the 
Slieriff: — without  prejudice  to  the  legal  rights  of  chartered 
bodies,  and  without  prejudice  to  the  present  regulations  of  each 
Sheriff  Court  on  this  subject  continuing  in  force  for  three  years 
from  this  date.** 

The  pursuers,  on  the  ground  that  they  had  serred 
as  apprentices  and  clerks  in  terms  of  the  Act  of  Sede- 
runt, and  been  admitted  as  agents  before  the  Supreme 
Court,  applied  to  be  admitted  practitioners  before  the 
Sheriff  Court  of  Edinburgh.  The  defenders  opposed 
their  admission, — and  the  Sheriff  (2l9t  September 
1831,)  dismissed  their  claim  by  this  interlocutor : 

'*  Finds  that  the  Act  of  Sederunt,  12th  November  1825,  in  the 
chapter  ns  to  members  of  Sheriff  Courts,  part  11.  chap.  4,  sec.  1, 
contains  a  special  reservation  in  favour  of  the  legal  rights  of  char- 
tered bodies :  Finds,  therefore,  that  the  charter  from  the  Crown, 
1 2th  April  1780,  in  favour  of  the  defenders,  must  be  followed 
out  in  the  admission  of  members  to  practise  before  this  Court, 
until  said  charter  is  reduced  in  a  competent  Court :  Finds  that 
none  of  the  petitioners  are  qualified,  in  terms  of  the  said  charter, 
to  become  members  of  the  Society  of  Solicitors  at-law,  or  to 
practise  before  this  Court :  and  therefore  dismisses  the  petitions 
of  the  different  petitioners,  William  Miller,  David  Houston, 
James  Usher,  John  M' Andrew,  and  James  Malcolm ;  and  finds 
them  liable  in  the  dues  of  extract,  but  in  no  other  expenses,  and 
decerns.** 

The  pursuers,  on  3d  October  1831,  then  raised  a 
summons,  concluding  for  reduction  of  said  charter, 
inler  alia,  on  the  grounds  that, 

"  QuartOf  It  is  contrary  to  the  Statute  and  common  law  of  Scot- 
land, as  well  as  inconsistent  with  the  public  law  of  the  British 
empire,  to  create  an  exclusive  privilege  or  monopoly  in  favour  of 
any  description  of  persons,  without  the  sanction  of  the  estates  of 
the  kingdom  assembled  in  parliament;  and  more  particularly, 
hi?  lute  Majesty  George  the  Tbind  could  not,  by  the  law  and  con- 
stitution of  these  realms,  in  virtue  of  his  royal  prerogative  or 
otherwise,  without  the  consent  of  parliament,  confer  such  exclu- 
sive privilege  or  monopoly.  QuitUo,  The  monopoly  or  exclusive 
privilege  conferred  on  the  defenders  by  the  foresaid  royal  charter, 
was  granted  parte  inaudita  et  saho  jure,  Sexio,  The  said  mono- 
poly having  been  granted  a  non  habente  potetiatem,  and  contrary 
to  the  law  of  the  land,  it  was  and  is  utterly  null  and  void  ab 
iniiiOf  and  is  liable  to  be  set  aside  by  exception,  as  well  as  by 
redaction,  declarator,  or  other  process  of  law  to  that  effect" 

The  aammona  also  contained  a  conclusion,  that  it 

should 

*'  be  found  and  declared,  by  decree  foresaid,  that  the  pursuers, 
severally,  are  each  of  them  qualified,  in  terms  of  the  Acts  of 
Sederunt  and  regulations  for  the  admission  of  procurators  be- 
fore our  Inferior  Courts  in  Scotland,  to  be  admitted  as  procura- 


tors in  all  and  each  of  the  Commissary,  Sheriff,  and  City  Courts 
of  Edinburgh  ;  and  to  plead  and  practise  therein  as  such,  with- 
out let  or  molestation  from  the  said  Incorporated  Society  of 
Solicitors,  the  office-bearers  and  members  thereof,  or  any  other 
person  whatsoever,  as  fuUy  and  freely  in  all  respects  as  if  the 
said  charter  had  never  been  granted,  and  as  if  no  such  exclusive 
privilege  or  monopoly  had  ever  been  conferred :  And  it  being 
so  found  and  declared,  our  said  Lords  ought  and  should  remit  to 
our  said  Sheriff  of  Edinburgh,  with  instructions  to  recal  the. fore- 
said interlocutor  or  decree  dismissing  the  applications  of  the 
pursuers,  and  to  admit  the  pursuers,  and  each  of  them,  as  pro- 
curators before  the  said  Sheriff  Court." 

The  pursuers  pleaded — I.  The  charter  under  re« 
duction,  in  so  far  as  it  contains  a  monopoly,  or  exclu- 
sive privilege,  in  favour  of  the  defenders,  is  contrary 
to  law,  and  ought  to  be  reduced,  as  null  and  void.-* 
II.  The  judgment  of  the  Sheriff  under  reduction, 
being  rested  solely  on  the  exclusive  privilege  thus 
created,  is  unlawful  and  iniquitous,  and  ought  to  be 
reduced. — III.  The  pursuers  are  entitled  to  admission, 
and  ought  to  have  been  admitted  as  practitioners  and 
procurators  in  all  and  each  of  the  Commissary,  She- 
riff, and  City  Courts  of  Edinburgh,  being  duly  quali- 
fied in  terms  of  law.  Answered  in  limine — I.  Popular 
actions  are  not  sustained  by  the  law  of  Scotland ;  and 
the  pursuers  have  no  interest,  and  therefore  no  title, 
to  insist  in  the  action :  (1.)  The  pursuers  do  not  chal- 
lenge, or  attempt  to  reduce  the  right  of  the  defenders 
to  the  character  of  an  incorporation,  resulting  from 
recognised  immemorial  usage  or  possession  of  that 
character.  (2.)  Although  the  royal  charter  did  not 
exist,  the  pursuers  would  not  be  entitled  to  share  the 
privilege  of  the  defenders  as  procurators  before  the 
Commissary,  Sheriff  and  City  Courts  of  Edinburgh, 
because  they  do  not  belong  to  the  description  of  per- 
sons to  whom  it  is  competent  to  claim  these  privileges. 
— II.  All  challenge  of  the  Crown  charter  in  question 
is  excluded  by  the  uninterrupted  possession  in  virtue 
of  it  during  the  years  of  prescription. — III.  On  the 
merits — 1.  The  Act  of  Sederunt  before  mentioned 
has  no  effect  on  the  case,  not  only  on  account  of  the 
reservation  contained  in  it,  and  the  fact  that  Messrs 
M' Andrew  and  Usher  have  not  served  apprenticeships 
in  terms  of  it,  but,  because  it  was  not  thereby  meant 
to  confer  any  privilege  on  parties  liable,  as  these  pur- 
suers are,  to  the  oQection,  that  they  have  already 
made  their  election  of  the  courts  before  which  they 
mean  to  practise,  viz.  the  Supreme  Court,  and  for  that 
purpose  have  become  members  of  a  different  incor« 
poration  of  practitioners.  2.  The  Crown  charter  in 
question  does  not  confer  an  unlawful  monopoly,  and 
is  not  liable  to  challenge,  because  beneficial  in  its  na- 
ture. It  merely  sanctions  pre-existing  usages  and  re- 
gulations of  Courts  of  law,  which  regulations  are 
consistent  with  the  public  policy  of  the  kingdom  and 
general  utility ;  the  laws  relative  to  commerce  and 
ordinary  trades  not  being  applicable  to  the  learned 
professions. 

Lord  Moncreiff  having  ordered  cases,  made  aviaan- 
dnm  with  them  to  the  Court,  and  subjoined  the  fol- 
lowing 

**  Noif, — It  seems  to  be  the  object  of  the  pursuers  to  reduce 
this  case  to  the  abstract  question,  Whether  it  is  competent  for 
the  Crown,  in  virtue  of  its  prerogative  alone,  and  without  the 
concurrence  of  the  Judge  or  Judges  of  a  particular  Court  of  Jus- 
tice, to  create,  by  an  original  grant  or  charter,  an  exclusive  pri* 
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vUege  of  pleading  or  practising  as  agents  in  that  court.  In  favour 
of  a  particular  class  or  society  of  persons  ?     The  Lord  Ordinary 
dbubts  much,  whether  it  can  be  brought  into  that  state.     If  it 
were,  the  question  might  be  attended  with  difficulty,  though  the 
Lord  Ordinary  is  not  prepared  to  hold,  that  such  a  charter  falls 
under  the  Statute  1641,  againdt  gratits  of  monopoly.     But  the 
case  here  brought  to  issue  is  Special.     In  the  ^fint  place,  the 
argument  of  the  pursuers  supposips  that  they  might  be  entirely 
excluded  by  a  regulation  made  by  the  Sheriff  himself,  or  enacted 
by  Act  of  Sederunt  of  this  Court     But  confessedly,  before  the 
late  Act  of  Sederunt  was  passed,  the  defenders,  as  a  corjporation, 
were  in  possession  of  the  exclusive  privilege  here  objected  to» 
whether  by  virtue  of  their  charter  alone,  or  under  it  as  sanction- 
ed and  confirmed  by  the  existing  rules  of  the  Sheriff  Court,  for 
a  long  period.     Now,  there  can  be  no  doubt,  that,  when  thii 
Court  passed  their  Act  6f  Sederunt  under  the  powers  conferred 
by  the  previous  Statqte,  and  inselrted  in  it  the  express  exception 
of '  the  legal  rights  of  chartered  bodies,*  they  must  have  had  pre- 
cisely in  view  the  very  case  of  the  defenders,  as  well  as  the  other 
khown  cases  of  chartered  bodies  already  in  possession  of  the  ex- 
clusive privileges.     The  Lord  Ordihary,  therefore,  <iannot  see 
how  the  pursuers  can  be  entitled,  by  founding  on  the  provisions 
of  that  Act  of  Sederunt,  otheniiMse  to  raise  to  themselves  a  legal 
ii^terest  to  insist  in  this  reduction.     If  the  Court  had  specified 
the  rights  of  the  Society  of  Solicitors  as  previously  recognised  in 
the  Sheriff  Court  of  Edinburgh,  or  had  sublantively  declared  it 
ah  essential  qualification,  that  the  candidates  should  be  members 
of  that  corporation,  the  defenders  must  admit  that  this  vi-as  with- 
in the  power  of  the  Court,  and  would  have  rendered  it  incompe- 
tent for  them  to  challenge  the  exclusive  privilege  in  any  form. 
But  the  Lord  Ordinary  has  a  strong  impression,  that  this  was 
the  true  meaning  of  the  clause  of  the  Act;  and  that  it  was  not 
intended  by  the  use  of  the  words  *  legal  rights,*  to  lay  open  to 
litigation^  on  the  origin  and  foundation  of  them,  dl  the  existing 
ahd  long  reco^ised  privileges  of  the  chartered  bodies  referred 
to.     Confessedly  they  had  the  legal  privilege  before,  whether  it 
was  competent  for  the  Sheriff  or  the  Court  to  take  it  away  or 
not ;  and  the  first  question  before  the  abstract  merits  of  the  char- 
ter can  be  considered,  is.  Whether  the  riglit,  as  it  istood  before, 
has  been  taken  away,  or  attempted  to  be  60,  by  the  Act  of  Se- 
derunt ?    But,  in  the  tecond  place,  supposing  the  Royal  CbaMer 
to  have  been  liable  to  objection  in  this  point  at  the  date  of  it,  it 
does  not  follow  that  it  was  such  a  nullity,  that  after  40  years  of 
practice  and  possession  under  it,  with  the  sanction  of  the  Judge, 
]t  can  now  be  reduced  in  a  popular  action  by  any  individual.    If, 
ihdeed,  this  case  Were  clearly  within  the  Statute  against  mono- 
polies, there  might  be  sonie  probability  in  the  plea.  But  the  Lord 
Ordinary  cannot  adopt  that  principle,  when  he  knows  that  so 
many  special  and  local  exclusive  privileges  have  been  effectually 
established  by  Royal  Charter,  followed  by  possession,  and  many 
even  by  prescriptive  possession  alone.     He  thinks  that  there  is 
much  weight  in  the  observations  of  the  defenders,  as  to  the  par- 
ticular character  of  this  privilege,  as  excluding  it  from  the  fair 
meaning  and  object  of  the  Statute  against  monopolies,  a  point 
which  may  be  at  once  inferred  from  the  admitted  power  of  the 
Judice  to  regulate  in  this  manner  the  qualifications  of  the  per- 
sons to  be  admitted  to  exercise  it     JBut,  independent  of  this,  he 
thinks  that  the  Statute  never  was  interpreted  hs  rendering  illegal 
and  null  all  grants  of  local  or  peculiar  exclusive  privileges, 
whether  in  the  matters  of  trade  and  commerce,  or  in  literarv  or 
professional  institutions  ;  and  if,  therefore,  there  was  any  thing 
particular  in  the  charter,  which,  independent  of  any  statutory 
nullity,  might  have  made  it  liable  to  objection  at  first,  the  Lord 
Ordinary  thinks  that  there  is  much  force  in  the  argument,  that 
every  such  objection  is  excluded  by  prescriptive  possession.    He 
16  therefore  of  opinion,  that  there  are  sufficient  grounds  for  sus- 
taining the  defences,  without  any  necessity  of  forming  an  opinion 
on  the  abstract  right  of  the  Crown  to  grant  such  a  charter,  apart 
frpm  Any  previous  possession  of  such  a  privilege.     Even  if  the 
other  points  were  laid  aside,  the  previous  possession  would  pre- 
vent that  question  from  being  raised  in  a  pure  state  in  the  pre- 
i^nt  case.    But  if  it  were  necessary  to  decide  it,  the  Lord  Ordi- 
itary  will  only  say,  that  he  is  not  at  present  convinced,  by  the 
argument  of  the  pursuers,  that  the  charter  was  beyond  the  power 
of  the  Crown,  to  the  effect,  at  least,  of  being  received  and  acted 


on  bj  the  Judge  to  whose  court  it  applied,  or  if  not  objected  to 
by  him  or  any  superior  authority.  But  aa  the  cause  relates 
partly  to  the  operation  of  the  Act  of  Sederunt,  the  Lord  Ordi* 
nary  has  thought  it  proper  to  report  it.'* 

At  adTisiog, 

The  Lord  Juitice-Cierk  said  be  had  no  difficulty  in  forming  ail 
opinion  as  to  the  objection  stated  by  the  Lord  Ordinary,  as  to 
the  title  of  the  pursuers  to  bring  the  action  of  reduction.    They 
had  a  patrimonial  interest,  and  therefore  a  sufficient  title.    In 
respect  of  the  reservation  in  the  Act  of  Sederunt,  be  thought 
the  case  a  proper  one  for  his  Lordship  to  report  to  the  Court 
He  did  not  think  that  tUe  defenders  rested  solely  on  the  charter. 
Look  to  the  situation  of  the  procuratbrs  before  the  charter  was 
granted.     The  defenders  were  entitled  fo  found  on  circumstances 
prior  to  its  date.     It  recognis^  the  prior  righta  of  the  procurs^ 
tors.     Take  any  Court,  say  the  Commissary,  or  the  Sberiff,  or 
the  Magistrates,  they  had  sets  of  regulations  regarding  the  mode 
in  whibh  business  was  to  be  cairied  on  before  them,  and  alsd 
how  entrants  and  practitioners  were  td  be  admitted  before  tbem. 
He  took  a  Combined  view  of  the  foundation  on  which  they  stood, 
because  their  case  rested  not  only  on  tbe  charter,  but  on  us- 
age prior  to  thie  charter.     Again,  is  this  charter  illegal  io  its 
construction  ?  No  doubt  there  was  a  law  against  monopoly.  Bat 
he  Was  of  the  same  opinibn  with  thk  Lord  Ordinary,  that  such 
was  hot  contemplated  in  the  present  instancd.  The  practitioners 
of  law,  physic  and  divinity  were  not  to  be  viewed  like  corpora- 
tions of  shoemakers,  &c.     Tbey  were  regulated  by  very  differ- 
ent laws.     Tbe  Colleges  of  Physicians  and  Surgeons  could  oot 
in  propriety  be  called  monopolies.     They  were  entitled  to  msise 
bye-laws.     It  would  go  to  overturn  their  charters,  if  the  notion 
of  monopoly,  pressed  by  the  pursuers,  were  entertained.     He 
was  not  prepared  to  go  this  length.     He  did  not  think  tbe  grant- 
ing  of  the  charter  for  tbe  purposes  which  were  set  forth,  vsi 
ultra  vires  of  the  Crown,  nor  did  he  conceive  that  the  charter  in 
itself  was  illegal.     The  reservation  in  the  Act  of  Sederunt  of 
1825,  contained  in  the  words  **  legal  rights,'*  surely  did  not  imply 
that  third  parties  were  to  come  forward  and  challenge  tbe  re- 
served rights.     All  that  was  meant  was,  that  the  rights  of  other 
bodies  should  be  saved. 

Lord  Glenlee  observed,  that,  in  a  constitutional  sense,  charters 
had  certain  limits.  He  did  not  see  that  the  charter  under  reduc- 
tion went  beyond  these  limits.  If  the  right  to  practice  in  tbe 
Courts  mentioned  were  founded  on  the  Act  of  Sederunt  quotedt 
it  must  however  be  conform  to  the  regulations  adopted  by  tbe 
body  of  practitioners  before  said  Courts. 

LoH  CVfnf  feiie.— The  question  raised  is,  was  it  competent  for 
the  Crown  to  grant  the  charter,  which  is  tbe  subject  of  the  present 
action  of  reduction  ?  The  pursuers  don't  deny  that  there  eiisted 
a  body  of  procurators,  who  were  incorporated,  and  who  bad 
power  to  make  bye-laws.  The  sec.  of  tbe  Statute,  21  James 
I.  c.  3,  qiMad  ihoiiopoIiCs,  intended  that  they  were  to  be  tried 
by  the  rules  of  common  law.  It  was  inherent  in  every  corpora- 
tion that  they  should  have  the  power  to  make  bye-laws,  and  that 
those  who  aspire  to  be  members,  must  serve  an  apprentice^bip. 
This  was  the  case  with  the  writers  to  tbe  Signet,  who  bad  no 
charter.  Tbe  priedecessors  of  the  defenders,  solicitors,  enjoyed 
individually,  prior  to  1780,  a  right  to  practise  before  the  Sheriff, 
and  other  Inferior  C^ourts,  arid  it  was  only  ratified  by  the  char- 
ter of  1760.  Supposie  the  Crown,  in  the  charter,  htA  said  no- 
thing about  their  former  privileges  and  regulations,  it  could  not 
have  made  these  worse  than  they  were  before.  Tbe  charter 
only  incorporated  what  was  existent  previously.  This  was  quite 
consistent  with  the  law  of  the  land.  He  was  of  opinion  tbit 
there  was  no  want  of  title  to  pursue  the  action  in  the  persons  of 
the  pursuers,  for  each  of  them  had  a  patrimonial  interest  to  be 
admitted  a  practitioner  before  tbe  Inferior  Courts. 

Lord  Meadowbank  was  of  the  same  opinion.  He  could  not 
view  it  as  a  popular  action,  but  thought  that  each  of  tbe  pursuers 
had  a  patrimonial  interest  in  the  matter,  and  therefore  a  title  to 
pursue.  He  also  concurred  in  the  opinion  delivered  by  tbeir 
Lordships,  that  the  circumstances  and  situation  of  tbe  procun- 
tors,  prior  to  the  charter,  must  be  taken  into  considerativn,  at 
well  aa  the  charter  itselfi 
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The  Court  pr6notknoed  this  interlocutor : 

"  The  Lords,  on  import  of  Lord  Moncreiit;  having  advised 
tbii)  proceM,  and  beard  counilel,  Find  that  the  pursuers  hare  a 
suflBcient  title  to  insist  in  this  action ;  but  sustain  the  defences 
on  the  merits  of  tbe  action,  assoiteie  the  defenders  from  the  con- 
cFusions  of  the  libel,  and  decern :  Find  th)>  defenders  entitled  to 
expenses  of  process :  Allow  the  account  thereof  to  be  given  HA, 
and  remit  to  the  anditbr  t6  tax  the  same,  atid  ITeport.** 

Pursuers'  Authorities^.— Stat.  6.  Geo.  iV.  b.  12D,  sec.  db. 
Act  of  Sederunt,  12tb  November  1S25,  part  IL.  c.  4,  sec.  I. 
1641,  c.  76.  Scots  Acts,  folio  Edition,  VoL  V.  p.  496.  21 
James  L  c.  8.  Karnes*  Statute  Law,  voce  Monopoly.  1. 
Bell,  p.  no.  Bank.  L  19.  Vol.  1.  p.  411.  Burgesses  of 
Fvrth.  12th  January  1711  ;  M6r.  10,91a  Oirdle  hiifaiths  of 
Cu1i«>s8,  Idth  January  1725;  Mor.  1924.  Collier  bn  Patents, 
p.  26,  Sa  Dempster,  21st  January  1831 ;  S.  and  D.  Vol.  IX. 
p.  3ia  Brown,  20th  February  1707 ;  Brown's  Supp.  IV.  p. 
6d6.  Crawford  0.  Mitchell,  ISth  June  1761  ;  Mor.  196a  Mot 
fat.  June  27.  1812.     Marshall,  May  23,  1^1^;  Mor.  2425. 

Defenders*  Aiithoritie8.-r Girdle  Smiths  of  Culross.  Biir- 
gesses  of  Perth,  ut  $upra.  Hawkin's  Pleas  of  the  Crown,  I.  c. 
7a  sec.  1.  Skirviiig,  19th  January  ISDS;  M.  10,921.  Ring^s 
Printers,  I2th  May  182i$  ;  a  &  D.,  IV.  p.  56a  Dinning,  27th 
May  1817,  F.  C.     Blackstone,  B.  L  c.  la 

» 

Second  Division. — Lord  Ordinary,  Moncreitf. — Jet,  Keiiy, 
tvory  and  Rutherfurd. — ^//.  Ro.  Forsyth. — William  Miller, 
Solicitor,  and  Daniel  Fisher,  Solicitor,  Agents. — Mr  Thdmson, 
Clerk.— [J.r.iy.] 

29/A  June  IQSSi 

No.  405. — JoiiN  UR'(iuHA^T,  SuHpender^  t).  .^ames 

Haldkn,  ReipandenU 

Process — Suspension — Sale — Servitude— i^  P^^if  having  agreed 
to  purchane  a  piece  of  ground^  on  condition  of  Ut  bang  relieved 
0/  (dl  debts  antt  ineumbraneet  g  and  having  brought  a  declarator 
to  have  a  certain  servitude  purged,  of  the  exiienee  of  which  he 
ttlieged  he  was  not  aware  at  the  time  of  purcka$i»tg  the  land ;  and 
kavingt  in  the  meantime,  been  charged  to  implement  the  bargain 
by  the  seller,  the  Court  remitted  to  the  Lord  Ordinary  to  pau  a 
hill  of  suspension  of  the  charge* 

In  November  1833,  the  respondent,  by  minute  of 
'sale,  bound  himself  to  grant  to  the  suspender  a  valid 
and  sufficient  title  to  a  certain  piece  of  ground,  called 
Effiescroft,  in  the  town  of  Haddington,  and  tO  dis- 
burden the  same  '*  of  all  debts  and  eiictkn^brances 
Whatever,"  on  receipt  of  £3t>00.  There  was  a  debt  of 
£'2000  heritably  secured  bn  the  property.  The  title- 
deeds  were  banded  o^er  by  the  respondent,  on  the 
11th  January  1833,  to  the  suspender,  who  perceived, 
on  perusing  theni,  that  there  was  created,  oy  an  ex- 
c^mbion,  a  servitude  in  favour  of  the  Duke  of  Hamil- 
ton, by  which  the  respondent  restricted 

**  himself,  and  his  heirs  and  successors  whatsomever,  from  eject- 
ing any  brewery,  foundry,  steam-engine,  candle- maker's  work, 
or  any  other  nuisance  whatsoever  on  the  remainder  of  the  said 
property  of  Effie^croft  or  Euphanscroft  (beirt^  the  property  pur- 
chased by  the  complainer),  herein  before  partiiiularly  delcrib^d, 
and  for  that  purpose  consents  that  this  restriction  shall  be  in- 
serted in  all  rhe  renovations  of  the  fee  of  the  said  lands  of 
Euphanscroft." 

The  suspender  intimated,  that  unless  the  restrictiona 
were  discharged,  he  would  not  stand  to  the  bargain, 
as  the  property  wac  seriously  deteriorated  by  the 
servitude,  of  which  he  was  not  niade  aware  in  the  mi- 
nute of  sale;  and  on  14th  February  1833,  he  instituted 
an  action  of  declarator  against  the  respondent  to  have 
the  encumbrances  purged.  On  the  13th  May  there- 
nfter,  the  respondent  charged  him  for  paymebt,  and 


also  for  implement  of  the  whole  articles  of  the  minnte 
of  sale, — when  the  present  suspension  was  brought* 
The  iluspender  pleaded, — That  a  sufficient  legal  title, 
disburdening  the  property  of  all  encumbrances,  in 
terms  of  the  minnte  of  sale,  had  not  been  produced. 
Nay,  the  title  furnished  created  burdens  on  the  pro- 
perty, instead  of  removino^  them.  Answered — The 
encumbrances  contemplated  are  those  created  by  bond 
or  diligence,  and  not  such  as  the  servitude  complained 
of,  which  was  notorious  to  all  the  people  of  Hadding- 
ton, and  well  known  to  the  suspender,  who  was  at 
any  rate  bound  to  have  satisfied  himself  of  the  bur- 
dens affecting  the  property  befpre  he  purchased* 
Besides,  the  servitude,  instead  of  lessening,  increases 
the  value  of  the  property ;  for  it  (Prohibits  the  erection 
of  nuisances. 

Lord  Moncreiff,  oil  12th  Jiine  1833,  pronounced 
this  interlocutor : — 

"  Refuses  the  bill,  tinder  this  provision,  that  the  debts  secured 
on  the  property  shall  be  paid  and  discharged  unico  contextu  with 
the  pavntent  of  the  price,  or  that  the  eompUiner  shall  be  entitled 
to  apply  a  prbportioiial  purt  of  the  price  in  payment  thereof;  and 
farther,  that  the  complAiner  shall  be  entitled  to  retain  £5€0  of 
the  said  price,  in  security  of  the  rents  to  fall  due  under  the 
agreement  of  the  parties ;  but,  in  respect  that  the  charge  does 
not  appear  to  have  been  sufficiently  limited  and  qualified,  finds 
no  expenses  due.— J\roto. — The  Lord  Ordinary  has  no  idea  that, 
under  a  sale  of  this  kind,  in  the  terms  specified,  the  vendor  un- 
dertakes any  obligation  to  remove  from  the  subject  the  feudal 
burdens  or  servitudes  which  affect  it  by  the  titles.  The  pur- 
chaser is  understood  to  know  these ;  and  if  be  means  to  object 
to  anything  in  particular,  he  should  either  refrain  from  offering, 
or  make  a  special  stipulation  on  the  subject.  Yet,  after  all;  it 
is  not  clear  that  the  servitudes  alluded  to  do  effectually  burden 
the  subject  in  the  person  of  a  singular  successor.  The  state-^ 
ment  of  such  difficulties  now,  betrays  rather  too  much  the  un- 
fair de:»ire  to  depart  from  a  concluded  bargain.  The  rest  of  the 
case  is  a  matter  of  plain  sailing  and  ordinary  practice.** 

The  suspender  reclaimed.    At  advising, 

Lord  Justice- Clerk  said,  the  CoUrt  could  not  lay  down  a  g^ 
neral  rule  ftoxA  this  case.  The  presumption  was  undoubtedly 
that  the  suAjtender  saw  the  titles  before  he  entered  into  the  bar- 
gain. The  decliLrator  had  been  raised,  and  was  going  on  when 
the  charge  was  given.  He  thought,  in  these  circumstances,  the 
bill  should  be  passed. 

Lord  Meadowbank  was  of  the  same  opinion,  though  it  might 
open  a  door  for  a  party  to  bring  a  declarator,  when  he  was  afraid 
of  well  founded  diligence.  He  did  not  think  the  Court  would 
be  bound  in  every  case  to  interfere.  He  did  not  anticipate  such 
would  be  the  result  of  interfering  in  the  present  instance.  If  a 
prima  facie  case  of  imposition  or  injury  were  made  out,  it  would 
be  right  for  the  Court  to  pass  the  bill.  Had  there  been  sudh 
concealment  here  as  would  entitle  the  suspender  to  ask  us  (o 
pass  the  bill?  If  there  appeared  a  good  case  ex  prima  facie  for 
declamtor,  the  bill  should  be  passed. 

Lord  Cringletv!, — The  declarator  was  brought  into  Court  be- 
fore the  charge  was  given.  The  charger  ought  to  have  waited 
to  see  the  issue  of  the  declarator  before  he  gave  his  charge. 
There  was  a  diminution  of  the  value  of  land  by  such  servitudes 
as  that  in  question.  Kvenr  purchaser  was  undoubtedly  bound 
to  inquire  into  the  servitudes  known  in  law.  But  the  servitude 
in  question  did  not  fall  under  that  description.  It  was  not  a 
common  servitude,  and  was  only  to  be  discovered  after  consult- 
ing the  titles.  He  thought,  in  these  circumstances,  the  bill  should 
be  passed. 

Lord  Glenlee  was  of  the  same  opinion. 

The  Court  remitted  to  the  Lord  Ordinary  to  pata 
the  bill. 

Respoodent*8  Authorities. — Sir  Patrick  Murray  su  Selkrig 
and  U* Arthur;  Fac.  Coll.  26th  January  1815b  Thomson,  15th 
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December  1807;  Diet,  voce  Public  Police,  App.  No.  5.  Cha- 
rity and  Others©.  Riddell,  5th  July  1808;  Diet,  voce  Public 
Police,  App.  No.  6.  Doune,  Fac  Coll.,  11  th  December  I8ia 
Erekinc,  B.  II.  tit  3.  sect.  31.  Sandilands  «.  Earl  of  Had- 
dington, 2l«t  June  1672;  Diet.  16,599.  Gordon  Wilson  o. 
PAton,  March  1682;  Diet.  16.606  and  14,170.  Baird'a 
Trustees  ».  Lord  Lyndoch,  2d  March  1830.  Earl  of  King- 
horni).  Hay,  23d  July  1674;  Diet.  8414.  Lawrie  v,  Craik, 
23d  December  1697;  Diet.  8425.  Moodie  ».  Moodia,  21  st 
June  1745i  Diet  8439;  Ersk.  B.  II.  tit  2.  sect  3. 

Secpnd  Division.— Lord  Ordinary,  Monereiff. — Act.  Green- 

Fhields Aft.    Paterson. —  Bowie  and    Campbell.   W.S.,   and 

Jardine,  Stoddart  and  Fraser,  W.S.,  AgenU.— Mr  Ferguson, 
Oerk— IJ.  r.  H.] 


TEIND  COURT. 


SdJulif  1833. 
No.  406. 


The  following  aogmentation  was  awarded  :-~ 

Cranstown— Presbytery  of  Dalkeith— Old  Stipend,  181 3» 
13  chalders,  and  ^8,  6.  8*  for  Communion  Elements — Sti- 
pend modified  of  this  date,  17  chalders  and  £Sf  6.  8,— >being  an 
augmentation  of  4  chalders. 


HOUSE  OF  LORDS. 

f  Speeches  taken  from  Mr  Gurney't  Shorl'Hand  Notes*  J 

Ut  July  1833. 

No.  407. — Jane  Whittet  or  Grbig,  &c.,  Appellants^ 
V.  George  Richardson  Johnston  and  Otueus, 
Respondents. 

Destination— Deed — Substitute  and  Conditional  Institute — J 
testator  having,  by  his  deed  of  settlement,  burdened  his  daughter 
with  £2500  to  each  of  his  two  grandchildren,  /utyable  at  mnjority ; 
atut  in  case  of  the  death  of  either  of  them  without  children,  the 
survivor  to  succeed  to  the  slinre  of  the  predeceaser ;  and  in  the 
event  of  the  death  of  both  without  children,  the  testator's  daughter 
"  to  succeed  to  the  whole  of  what  is  herein  provided  to  them  ;** 
and  the  daughter  having  granted  an  fieritable  bond  to  the  infant 
grandchildren  for  their  provisions,  with  the  same  destination  as 
in  the  settlement ;  and  one  of  the  grandchildren  having  died  in 
minority,  unmarried  and  intestate,  but  the  other  having  survived 
mqjorUy  several  years,  during  which  time  he  called  up  the  money 
in  the  bond,  but  died,  unmarried  and  intestate,  before  receiving 
payment — Found  (affirming  the  judgment  of  the  Court  of  Ses- 
sionj  that  the  legal  representatives  of  the  grantlchild  are  entitled 
to  succeed  to  the  provisions,  and  nut  the  testator's  daughter.  2d, 
The  heritable  bond  is  merely  a  corroborative  security,  and  makes 
no  change  on  the  rights  of  the  parties  under  the  settlement.  Sd, 
Question  raised  as  to  whether  the  destination  was  a  substitution  or 
a  conditional  institution  f  4th,  A  grandmother  having  direct" 
ed  her  trustees  to  pay  the  residue  iff  her  estate  to  her  grand" 
stm,  at  Martinmqs  after  his  majority,  and  failing  his  surviving 
that  term,  or,  if  he  did  survive  it,  failing  his  SfiecinUy  disponing 
the  same  himself,  the  same  to  be  accumulated  by  the  trustees  for 
behoof  of  the  children  of  the  testatrix's  daughter}  and  the  grand" 
son  having  survived  majority  several  years,  and  having  obtained 
payment  directly  from  the  debtor  of  the  testatrix  of  a  sum  due  to 
her,  which  he  commingled  with  his  other funds-^Held,  that  this  sum 
belongs  to  the  legal  representatives  of  the  grandson  fwho  died  i*fi- 
married  and  intestate,)  and  not  to  the  children  of  the  daughter  of 
the  testatrix. 

The  late  John  Whittet  of  Potterhill  had  two 
dattghten^  Jane,  now  Mrs  Greig,  the  present  appel- 
lant, and  Margaret,  who  married  Mr  William  Glen 
Jobnstoni  residing  in  Perth,  and  who  died  in  Aognst 


1 800,  leaving  two  children.  John  Whittet  Johsston  and 
W^illielmina  Johnston.  On  12th  May  1802,  Mr  John 
Whittet  executed  a  deed  of  settlement,  whereby  he 
conveyed, 

*'  to  and  in  favour  of  the  said  Jane  Whittet,  and  the  heirs  of  ber 
body,  and  her  assignees ;  whom  fuiling,  my  grandchildren,  John 
Johnston  and  Wilhelmina  Johnston,  equally  between  tbem.  and 
the  heirs  of  their  bodies ;  whom  failing,  to  my  sister's  children, 
Henry  and  Janet  Johnston,  equally  between  tbem ;  whom  fail- 
ing, my  own  nearest  heirs  and  assignees  whomsoever,** 

his  whole  property,  heritable  and  moveable ;  and  m 
particalar,  certain  lands  and  houses  situated  lo  the 
respective  parishes  of  Kinnoull  and  Kinnaird.  The 
deed  then  bears  :^— 

'*  But  always  witb  and  under  the  burdens  and  provisions  sfter- 
mentioned,  viz. — Prima,  The  said  Jane  Whittet,  and  her  fure* 
saids,  shall  pay  all  my  just  and  lawful  debts,  and  the  expenses 
of  my  death-bed,  sickness,*  and  funeral.  Secundo,  The  said 
Jane  Whittet,  and  her  foresaids,  shall  pay  to  each  of  my  frrand- 
children,  John  and  Wilhelmina  Johnston,  the  sura  of  £2500 
Sterling,  at  the  first  Whitsunday  or  Martinmas  after  they  re- 
spectively have  attained  the  age  of  twenty -one  years  complete, 
with  the  legal  interest  of  the  same,  from  and  after  the  first 
term  of  Whitsunday  or  Martinmas  after  my  death,  aye  and  until 
the  same  is  paid;  it  being  provided,  that,  in  the  event  of  the 
death  of  either  of  the  said  John  and  Wilhelmina  John<iton, 
without  lawful  children,  the  suiTivor  shall  succeed  to  the  share 
of  the  predeceaser;  and,  in  the  event  of  the  death  of  both, 
without  lawful  children,  the  said  Jane  Whittet,  and  her  fore- 
saids, shall  succeed  to  the  whole  of  what  is  herein  provided  to 
them  ;  and  in  this  event  of  the  said  Jane  Whittet  succeeding  ro 
the  whole  of  the  said  J65000,  provided  to  the  said  John  and 
Wilhelmina  Johnston^  between  them,  she  shall  be  bound  to 
pay,  at  the  Whitsunday  or  Martinmas  after  the  death  of  the 
longest  liver  of  the  said  John  and  Wilhelmina  Johnston,  the 
sum  of  ^lUOO  to  William  Glen  Johnston,  their  father,''&c. 

These  several  provisions  were  declared  to  be  in  full 
to  the  said  William  Glen  Johnston,  and  the  said  John 
and  Wilhelmina  Johnston,  of  all  claims  competent  to 
them  through  the  granter*8  decease.  The  deed  aUo 
contained  a  nomination  of  tutors  and  curators  to  the 
granter*8  said  daughter  and  grandchildren,  in  so  far 
as  regarded  the  subjects  therein  provided  to  them. 
Mr  Whittet  died  sometime  before  Whitsunday  ISO:), 
while  his  two  grandchildren  were  in  infancy,  and  his 
daughter  in  minority.  In  1804,  Mrs  Greig,  then 
Miss  Jane  Whittet,  with  consent  of  her  curators, 
granted  an  heritable  bond  in  favour  of  the  infant  le- 
gatees, John  and  Wilhelmina  Johnston,  in  corrobo- 
ration of,  and  in  similar  terms  with  IVfr  Whittct's 
settlement,  on  which  bond  infeftment  followed.  On 
6th  January  1810,  Mrs  Greig,  who  was  then  of  age, 
executed  a  new  heritable  bond  in  favour  of  the  le- 
gatees, in  similar  terms  with  the  former,  which  had 
been  agreed  to  be  renounced  and  discharged.  This 
new  bond,  like  the  former,  narrated  Mr  Whittet*s 
settlement,  and  the  clauses  as  to  the  provisions  to  his 
mindchildren ;  and,  in  conformity  therewith,  boond 
Mrs  Greig 

'*  to  make  payment  to  each  of  the  said  John  and  Wilhelmina 
Johnston  of  the  sum  of  £2500  Sterling,  at  the  firat  Whiuun- 
day  or  Martinmas  after  they  respectively  have  attained  the  sge 
of  twenty -one  years  complete,  witb  the  legal  interest  of  the  same 
from  and  after  the  term  of  Whitsunday  in  the  year  1803^  being 
the  first  term  after  the  death  of  the  said  John  Whittet,  aye  and 
until  the  said  several  sums  become  due  respectively,  and  yesrly 
and  termly  thereafter,  until  the  payment  thereof, — the  said  prin- 
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morandum  as  to  the  managemeDt  of  his  affai 
mencing  thus : — 

««  First.  In  regard  to  the  debt  due  by  Mr  and  Mrs  Greig,  of 
wMcb  £5000  is  the  principal  sum  contained  in  the  bond,  and 
£\O00  of  interest,  converted  into  principal  at  the  firnt  term  of 
Martinmas  after  my  majority  in  1820,  and  upon  which  sum  of 
\  j66000  the  interest  baa  been  paid  up  to  Wbitf(unday  1825,  at 
four  per  cent.,  being  the  agreed  on  rate  till  further  intimation, 
Mr  Johnston  will  cause  intimate  to  Mr  and  Mrs  Greig,  that 
the  money  must  be  paid  up  at  Martinmas  next;  failing  which 
term,  the  sum  of  five  per  cent  must  be  paid  upon  the  same, 
and,  if  not  pHid,  is  authorised  to  take  all  legal  steps  for  recover- 
itig  the  same;  and  beyond  the  term  of  Whitsunday  1826  k 
ought  not  to  l>e  allowed  to  lie." 

Mr  J.  W.  Johnston  wrote  Mr  Greig  on  2d  Sep- 
tember 1825,  intimating  that  he  had  executed  a  com- 
mission in  favour  of  H.  Johnston,  for  the  purposeei 
above  mentioned.  A  considerable  correspondence 
subsequently  took  place,  tending  to  prove  the  fact  of 
intimation  having  been  made  of  Mr  Johnston's  desire 
to  huve  his  money  paid  up ;  and  during  the  course 
of  it,  Mr  Greig,  on  16th  March  1828,  paid  £1000  of 

'   accumulated  interest,  and  £300  of  arrears.     An  action 
of  mailis  and  duties  was  then  raised  against  Mr  Greig 
and  his  tenant  on  25th  January  1827,  but  before  the 
money  was  recovered,  accounts  were  received   that 
John  Whittet  Johnston  had  died  at  sea  on  10th  March 
1826,  without,  so  far  as  was  known,  having  left  any 
settlement,     On  25th  July  1827,  Mrs  Greig  procnred 
herself  served  heiress  of  provision  in  special  to  John 
Whittet  Johnston,  in  the  sum  of  £5000,  and  interest, 
contained  in  the  bond  in  his  favour,  and  lands  them- 
selves in  security,  and  completed  her  title  by  a  pre- 
cept of  dare  constat  and  infeftment  thereon,  and,  ob 
majorem  cautclam^  she  made  up  a  similar  title  by  a 
precept  of  c/ar^  co/i.^/a^  and  infeftment,  as  heiress  of 
provision  in  special  to  Wilhelmina  Johnston's  half  of 
said  provision.     Shortly  after  Mrs  Greig*s  title  was 
thus  completed,  the  respondent,  who  had  been  at  that 
time  abroad,  and  who  was  the  eldest  son  of  Mr  Wil- 
liam Glen  Johnston  by  a  second  marriage,  and  who 
was  therefore  brother  consanguinean  of  John  Whittet 
Johnston  and  Wilhelmina  Johnston,  purchased  brieves 
from  Chancery,  directed  to  the  Sheriff,  for  serving 
him  nearest  and  lawful  heir  of  line  and  of  conquest 
in  special  to  the  said  John  Whittet  Johnston  and 
Wilhelmina  Johnston ;  but  Mr  and  Mrs  Greig  ap- 
peared, and  objected  to  the  services,  on  the  ground 
that  the  fee  was  already  full  by  Mrs  Greig's  infeft- 
ments ;  and  the  Sheri£F-substitute,  on  26th  May  1828, 
sustained  the  objection,  and  dismissed  the  claims.—* 
The  respondent  advocated  this  interlocutor,  bot  in  the 
meantime,  took  out  other  brieves,  directed  to  the 
Magistrates  of  Edinburgh,  and  obtained  himself  served 
heir  of  line  and  of  conquest  in  general  to  John  Whit- 
tet Johnston  and  Wilhelmina  Johnston,  and  thereupon 
raised  an  action  of  reduction  of  Mrs  Greig*s  titles. 
In  these  processes,  which  were  conjoined,  the  parties 
joined  issued  as  to  the  £5000  provisions,  and  interest. 
A  separate  question  arose  under  a  multiplepoind- 
ing  (which  was  also  conjoined  with  the  said  actions) 
raised  by  the  factor,  and  which  originated  in  the  foU 
lowing  manner : — Mr  John  Whittet,  by  his  settlement, 
gave  power  to  his  widow  to  test  or  dispose  upon 

[  £500  at  her  pleasure.    Mrs  Whittet,  on  12th  Decem- 


cipal  sums  making  in  whole  to  die  said  John  and  WilhelminR 
Johnston  between  them  the  sum  of  ^5000  Steriing  of  prin- 
cipal ;  providing  always,  as  it  is  hereby  provided  and  declared, 
that«  in  case  of  the  death  of  either  of  the  said  John  and  Wil- 
helmina  Johnston  without  lawful  children,  the  survivor  shall 
succeed  to  the  share  of  the  predeceaser ;  and  in  the  event  of  the 
death  of  both  without  lawful  children,  I  and  my  heirs,  executors, 
and  assignees,  shall  succeed  to  the  whole  of  the  said  sums,**  &e. 

The  bond  farther  bound  Mrs  Greig,  "  with  and  un- 
der the  burdens,  provisions,  and  declarations  before 
specified,'*  to  infeft  the  grantees  in  the  lands  of  Kinnaird, 
Pitkindie,  and  Ballairoie,  and  annual-rents,  as  therein 
mentioned.  The  procuratory  of  resignation  was  qua- 
lified in  the  same  way  with  the  obligation  to  infeft; 
and  the  precept  of  sasine  repeated  verbatim  the  even- 
tual destination  of  the  provisions.  This  bond  was 
likewise  followed  by  infeftment.  Wilhelmina  John- 
ston, while  still  in  minority,  died  in  July  1814,  un- 
married and  intestate.  Her  brother  attained  majority 
on  19th  July  m20,  and  her  provisions  accresced  to 
him  as  the  survivor.  On  30th  December  1820,  an 
adjustment  of  accounts  took  place  between  John 
Whittet  Johnston  and  Mrs  Greig  and  her  husband, 
by  which  the  balance  due  to  the  former,  on  his  own 
and  his  sister's  provisions,  with  interest,  was  found  to 
amount  to  £7047,  3.  9.  Of  the  interest  thus  accu- 
mulated, £1047,  3.  9.  was  paid  to  John  Whittet 
Johnston,  and  the  residue  of  £1000  was  agreed  to  be 
held  as  a  capital,  bearing  interest,  for  which  it  was 
said  Mr  Greig  was  to  grant  a  bill,  but  which  he  did 
not  do.  On  6th  February  1821,  John  Whittet  John- 
ston executed  a  discharge  and  renunciation  of  the 
heritable  bond  of  1804,  in  so  far  as  related  to  the 
lands  of  Kinnaird,  being  satisfied  with  the  sufficiency 
of  the  security  afforded  for  the  principal  and  interest 
by  the  lands  of  Pitkindie  and  Bailairdie.  By  this  deed 
it  was  declared,  that  quoad  these  lands,  the  bond 
should 

"  subsist  in  full  force  and  effect  in  the  whole  heads,  tenor, 
clauses,  and  contents  of  the  same  in  favours  of  me  and  my  heirs, 
executors,  and  successors,  aye  and  until  the  said  principal  sura  of 
£5000  Sterling,"  interest  and  penalties,  should  be  fully  paid* 

In  1825|  Mr  John  Whittet  Johnston,  having  resolv- 
ed to  visit  the  Continent  on  account  of  his  health,  exe- 
cuted a  factory  and  commission,  dated  31st  August 
1825,  in  favour  of  Mr  Henry  Johnston,  with  power  to 

"  uplift,  receive,  pursue  for,  and  discharge,  assign  or  convey,  all 
and  sundry  debts  and  sums  of  money,  and  others  whatsoever,  due 
and  addebted  to  me  by  bond,  bill,  account,  or  in  any  other  man- 
ner of  way,  compound,  transact,  or  agree  for  the  same,  or  re- 
new tbe  present,  or  take  new  securities  for  all  or  either  of  the 
said  debts,  in  tbe  same  manner  as  1  could  do  myself;  and  in 
particular,  and  without  prejudice  to  the  foresaid  genenUity,  the 
principal  sum  due  by  an  heritable  bond,  of  date  the  6tb  day  of 
January  1810  prears,  by  Miss  June  Whittet,  now  spouse  to 
Alexander  Greig,  Esq.,  writer  to  the  Signet,  to  and  in  favour 
of  me,  therein  designed  John  Johnston,  and  my  deceased  sister, 
Wilhelmina  Johnston,  for  the  sum  of  £5000  Sterling  ;'*  and 
then  the  debt  is  fully  described,  as  in  Mr  \yhittet*s  settlement, 
and  the  granter  thereby  gave  **  full  power  to  my  said  commis- 
sioner to  grant,  execute,  and  deliver  all  requisite  discharges  and 
renunciations,  assignations,  receipts  or  other  conveyances,  in 
relation  to  the  before  specified,  and  all  other  debts  and  sums  due 
to  me." 

This  factory  was  delivered  by  John  Whittet  John- 
ston to  Mr  Henry  Johnston,  with  a  holograph  me- 
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ber  1 814*,  executed  a  tnist-deed  and  settlement,  where- 
by she  conveyed  her  whole  property  to  certain  tras- 
tees  for  the  purpose  of  being  sold,  with  directions  to 
lend  oat  the  proceeds,  after  payment  of  her  debts  and 
Expenses,  and  **  to  take  the  vouchers  thereof  in  favour 
of  them,  for  the  uses  and  purposes  expressed  in  the  pre- 
sent tri!ist."     She  then  directs,  that  the  funds 

*<  shall,  with  the  accumulated  interest  thereoin,  be  paid  to  the 
said  John  Johnston,  at  the  first  term  of  Martinmas,  imme- 
diately after  he  shall  attain  the  af?e  of  twenty-one  years  com- 
plete ;  but  failing  his  surviving  that  term  of  Martinmas,  or,  if 
be  should  survive  that  term,  then,  failing  his  specially  disponing 
the  same  himself,  I  appoint,  in  both  of  these  events,  my  said 
trustees  to  accumulate  the  said  trust-funds,  adding  the  interest 
thereto  annually,  until  the  first  term  of  Whitsunday  or  Martin- 
mas after  the  children  already  born,  or  who  shall  be  bom,  of  my 
daughter,  the  said  Jane  Whittet,  shall  all  attain  the  age  of 
twenty-one  years  complete,  and  then  to  pay  the  said  trust-funds 
and  accumulated  interest  to  such  of  tliem  as  shall  be  alive  at 
that  term,  equally,  share  and  share  alike ;  and  should  only  one 
survive,  to  pay  the  whole  to  him  or  her." 

By  this  deed  the  trustees  w6re  appointed  tutors 
and  curators  to  the  said  John  Johnston,  or  John 
Whittet  Johnston,  and  to  the  children  of  Mrs  Greig, 
during  their  pupillarities  and  minorities,  in  so  far  as 
concerned  the  said  provisions,  and  also  to  be  sole 
executors  of  the  grantor.  Mrs  Whittet  died  on  24th 
October  1821,  being  upwards  of  a  year  after  John 
Whittet  Johnston  had  become  miyor.  Mrs  Whittet*s 
estate  was  entirely  moveable,  and  consisted  partly  of 
debts  specially  conveyed,  due  by  Mrs  Pechney,  and 
bv  John  Miller  and  George  Miller.  An  inventory  of 
Mrs  Whittet*8  estate  was  given  up  by  one  of  the  trus- 
tees, in  which  there  was  included  the  debt  due  by  Mr 
John  Miller,  then  amounting,  with  interest,  to  £4>67, 
148.  Sd.  In  the  factory  granted  b^  John  Whittet 
Johnston,  before  leaving  Scotland,  this  debt  was  men- 
tioned in  the  following  terms,  as  one  which  his  factor 
was  empowered  to  recover : 

'*  Also  the  sum  of  £468,  16.  9.  due  to  me  l^  open  account, 
by  John  Miller,  Esquire,  Lincoln*8'Inn,  London,  conform  to 
the  state  thereof  annexed  to  his  letter  to  me,  dated  2d  oiF  Janu- 
ary 1824,  together  with  whole  interest  due,  or  which  may  be- 
come due  thereon  in  time  coming.** 

In  the  holograph  note  of  instructions,  again,  which 
he  delivered  to  bis  factor,  he  referred  to  the  same 
debt  in  the  following  terms : 

"5.  As  to  the  debt  dtae  by  Mr  Miller,  London,  instructions 
have  been  given  to  John  and  James  Miller,  writers  in  Perth,  to 
correspond  with  him  on  the  subject.** 

After  some  correspondence,  the  factor  received  pay- 
ment, on  21st  November  1825,  from  Mr  Miller  of 
London,  of  £51 1, 5. 7.,  being  the  amount  of  the  debt  al- 
ready mentioned,  with  interest.  John  Whittet  Johnston 
gave  no  other  special  instructions  as  to  the  disposal  of 
this  money ;  but,  by  his  note  of  instructions  already 
mentioned,  be  authorised  the  factor,  without  saying 
jRrom  what  fund,  to  pay  two  bills  of  £300  and  £200, 
which  he  had  signed  fur  Mr  Glen  Johnston,  his  father, 
on  receiving  a  bond  and  disposition  in  security  (with- 
out saying  under  what  destination)  for  the  amount. 
The  factor  having  received  payment  of  the  £51 1  odds 
from  Mr  Miller,  applied  the  proceeds  in  payment  of 
tliese  two  bills  on  8th  December  1825,  and  2Ut  Fe- 
bruary 1826,  in  contemplation  of  which  advances  he 


took  from  Mr  Glen  Johnston  an  heritable  bond  on 
6th  December  1825,  payable  to  John  Whittet  John- 
ston, "  and  his  heirs  and  assignees  whomsoever.'*  A 
deed  by  Mrs  Whittet's  trustees,  narrating  that  they 
had  no  intromissions  with  the  funds,  but  conveying 
the  foresaid  debt  of  £500,  and  interest,  to  Mr  John 
Whittet  Johnston^  was  prepared  and  signed,  bnt,  on 
account  of  the  arrival  of  the  news  of  his  death,  was 
never  completed.  The  debt  which  had  thus  been  doe 
by  Mr  Miller  to  Mrs  Whittet  was  now  claimed  by 
Mr  and  Mrs  Greig,  for  behoof  of  their  children,  as 
substitutes  under  Mrs  Whitt^t's  deed,  and  by  Mr  Glen 
Johnston  for  behoof  of  his  younger  children  of  the 
second  marriage,  as  executors  of  John  Whittet  John- 
ston, their  deceased  brother  consanguinean.  To  try 
this  question,  and  also  to  try  the  question  of  right  to 
the  £1300,  of  which  the  factor  had  received  payment 
from  Mr  Greig,  and  which  was  claimed  by  Mr  Glen 
Johnston's  younger  children,  and  also  by  Mr  and  Mrs 
Greig,  the  factor  raised  the  present  process  of  multi- 
plepoinding  and  exoneration.  The  causes  were  re- 
ported on  cases  to  the  Court.  The  Court  having  been 
divided,  the  opinion  of  the  other  Judges  was  taken  on 
the  following  queries : 

'*  1.  Whether,  by  virtue  of  the  deed. of  settlement*  executed 
by  old  Mr  John  Whittet,  dated  12th  May  1802,  in  relation  to 
the  provision  of  jC5(K)0,  now  in  dispute  between  these  parties, 
Mrs  Qreig  is  entitled  to  succeed  to  it  under  the  substitution  or 
destination  in  hier  favour?  Or,  whether  the  settlement  is  to 
be  considered  as  a  conditional  institution,  and  that,  as  John 
Whittet  Johuston  survived  the  terra  of  payment,  and  died  with- 
out issue,  the  succession  opened  to  bis  own  heirs  and  represen- 
tatives ?  2.  Whatever  would  have  been  the  right  of  succession, 
if  the  provision  of  J^dOOO  had  vested  on  old  Whittet*s  settle- 
ment, Whether  the  conduct  of  John  Whittet  Johnston,  in  re- 
gard to  the  heritable  bond  taken  to  him  by  his  tutors  for  said 
j£jOOO,  operated  as  a  confirmation  of  the  destination  therein 
contained  in  favour  of  Mrs  Greig  ?  9.  Supposing  John  Whit- 
tet Johnston  to  have  thereby  adopted  and  confirmed  the  desti- 
nation in  favour  of  Mrs  Greig,  Whether  his  subsequent  conduct 
and  instructions  to  his  factor,  on  the  eve  of  his  going  abroad,  and 
the  conduct  and  proceedings  of  his  factor  and  agent,  and  also 
the  conduct  and  proceedings  of  Mr  and  Mrs  Greig,  operated  as 
an  extinction  of  said  destination,  so  as  to  open  the  succession 
to  the  ^5000  to  his  own  heirs  and  representatives  ?  4.  Whether, 
in  all  the  circumstances  of  the  case,  the  right  to  the  ^5000  in 
dispute  belonged,  upon  John  Whittet  Johnston's  death,  to  his 
legal  representatives,  or  to  Mrs  Greig  ?  5.  Whether,  by  the 
trust-deed  and  settlement  of  Mrs  Whittet,  dated  12th  Decem- 
ber 1814,  and  the  subsequent  proceedings  thereto,  the  sum  of 
j£900,  &C.  ought  to  be  laid  out  for  behalf  of  Mrs  Greig*s  chil- 
dren till  they  shall  come  of  age,  and  to  be  then  divided  between 
them  ?  Or,  Whether  said  sum  now  belongs,  or  ought  to  be  paid, 
to  the  heirs  and  representatives  of  John  Whittet  Johnston  ?** 

And  the  Court,  on  advising  these  opinions,  pro- 
nounced this  interlocutor,  28th  June  1831  :* 

**  The  Lords  having  resumed  consideration  of  the  revised 
cases  for  the  parties,  with  the  record,  and  whole  process,  together 
with  the  opinions  of  the  other  Judges,-~4hey,  in  the  reduction 
and  declarator,  rediice,  decern,  find  and  declare  in  terms  of  the 
conclusions  of  the  libel ;— ^In  the  advocations,  remit  to  Lord 
Corehouse,  the  Ordinary  in  the  case,  to  advocate  the  brieves, 
to  alter  the  interlocutor  of  the  Sheriff,  and  to  remit  to  the 
junior  permanent  Lord  Ordinary  to  be  Judge  in  the  services, 
and  to  ])roceed  with  the  same ; — ^in  the  multiplepoioding  and 
exoneration,  rank  and  prefer  George  Richardson  Johnston,  James 

'  *  For  the  opinions  of  the  Judges,  see  Scottish  Jurist,  Vol 
III.  pp.  541-..549. 
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Charles  Jobnston,  Charles  Richardson  Johnstoiii  David  John- 
ston, Thomas  Glen  Johnston,  Henry  Johnston,  John  Richard- 
son Johnston,  Geoi^eP"*^  Johnston  and  Harriet  Johnston,  upon 
the  fundn  in  nuftio,  in  terms  of  their  respective  claims  and  in- 
terest, and  decern  in  the  preference  and  against  the  raiser ;  and 
upon  his  accounting  for  or  paying  the  said  funds  in  medio  to 
them,  eju>ner  and  discharge  him  in  terms  of  the  libel ;  but  re- 
serving all  questions  of  preference  or  division  between  the  pur- 
suer, advocator  and  claimants,  before  named,  inter  te,  and  de^ 
cem ;  further,  find  no  expmises  due  to  either  party." 

Mrs  Greig  appealed  against  the  abore  interlocatori 
in   8o  far  as  it  respects  the  reduction  and  declarator 
and  the  advocations,  and  aUo  in  so  far  as,  in  the  mui- 
tiplepoinding  and  exoneration,  it  ranks  and  prefers  the 
respondents  on  the  funds  in  medio^  quoad  the  interest 
of  the  provisions  of  £2500  each,  after  Martinmas  1825, 
the  term  preceding  John  Johnston's  death,  and  quoad 
tbe  debt  of  £511,  5.  7.,  and  pleaded*— I.  Mrs  Greig 
holds  both  a  right  and  a  title  to  the  provisions  in  ques- 
tion, which  entirely  exclude  the  respondent's  pretended 
title  to  insist  in  his  reduction. — II.  By  virtue  of  the 
Hubatitution  contained  in  Mr  Whittet's  disposition  and 
assignation,  and  repeated  and  renewed  in  the  subse- 
quent securities,  Mrs  Greig,  in  consequence  of  both 
Wilheimina  and  John  Johnston  dying  without  lawful 
children,  succeeded  to  the  provisions  in  question,  as 
well  as  to  the  annualrent  at)d  subjects  over  which  they 
were  secured.-— III.  By  the  acts  which  John  Johnston 
performed,  after  he  became  of  age,  and  more  especially 
oy  the  discharge  and  renunciation  of  6th  February 
]821,  he  not  only  homologated  the  above  securities, 
but  plainly  evinced  his  knowledge  that  the  substitu- 
tion in  Mrs  Greig's  favour  still  subsisted,  as  well  as 
his  desire  that  it  should  continue  effectual. — IV.  If  the 
appellants  have  been  successful  in  showing*  that,  by 
the  clause  of  destination  relative  to  the  provisions  in 
question,  Mrs  Greig  was,  in  propriety  of  speech,  sub- 
stituted to  John  and  Wilheimina  Johnston,  it  might 
seem  that  the  respondent's  advocations,  and  his  reduc- 
tion, are  already  disposed  of. — V.  In  the  face  of  Mrs 
Greig*s  titles,  relative  to  the  annuaJrent  and  lands  in 
security  in  question,  it  was  incompetent  for  the  respon- 
dent (or  advocator)  to  obtain  a  service  either  as  heir 
oi  W^ilhelmina  Johnston,  or  as  heir  of  John  Johnston, 
in  a  pro  indiviso  half  of  the  said  annualrent  and  lands. 
If  he  meant  to  challenge  those  titles,  he  oqght  to  have 
expeded  a  general  service.^- VI.  Supposing  that  the 
two  sums  of  £iOOO  and  £300,  which  the  claimant,  Mr 
Greig,  paid  to  John  Johnston's  factor  and  commission- 
er, on  16th  March  18^7,  shall  be  held  to  be  in  mediot  it  is 
maintained,  that,  as  t)ie  factory  and  commission  by  the 
late  John  Johnston  in  tbe  respondent's  favour  had  pre-^ 
Tiously  fallen  by  John  Johnston's  death,  the  elaimants 
(Mr  and  Mrs  Greix)  ought  to  be  ranked  on  the  first  of 
the  above  sums,  ana  on  £50  of  the  second,  hoc  statu,  to 
the  effect  of  their  resuming  possession  of  both,  till  they 
shall  receive  an  effectual  discharge,  not  only  of  the  said 
£1000  and  £50,  bat  of  the  relative  heritaole  security. 
— VIJ.  By  virtue  of  the  substitution  contained  in  ^ir 
Whittet's  disposition  and  assignation,  as  to  the  two 
provisions  of  £2500  each,  and  repeated  and  renewed 
in  the  subsequent  securities  for  these  provisions,  and 
also  iby  virtue  of  the  said  John  Johnston's  distinct  and 
«ne.qutvocal  homologation  of  the  securities,  after  he 


became  of  age,  the  claimant,  Mrs  Greig,  npon  hi* 
dyinff  without  lawful  children,  succeeded  to  the  above 
provisions.  Consequently,  the  claimants  (Mr  and  Mrs 
Greig)  are  entitled  to  be  ranked  on  £250  of  tbe  said 
£:)00,  being  the  interest  of  the  provisions  from  Mar- 
tinmas 1825  to  Martinmas  1826,  absolutely,  as  their 
own  property.-T-VlII.  By  virtue  of  tbe  siibstitution 
contained  in  Mrs  Whittet's  trust-disposition  and  deed 
of  settlement,  it  is  maintained,  that,  as  John  Johnston 
died  without  having  <*  specially  disponed"  the  trust- 
funds,  the  whole  of  these  funds  fall  to  be  accumulated 
till  the  first  Whitsunday  or  Martinmas  after  Mrs 
Greig's  youngest  child  shall  attain  majority,  and  to  b^ 
then  equally  divided  among  her  surviving  children. 
And  this  plea  is  applicable  to  the  sum  of  £51 1,  5.  7., 
which  the  pursuer,  as  factor  and  comipissionei*  for 
John  Johnston,  but  without  any  legal  title,  either  in 
his  constituent,  or  in  himself,  uplifted  from  Mr  John 
Miller  of  London,  an  21st  November  1825. — IX.  It 
is  impossible  tQ  hold  tbat  the  clause  contained  in  Mr 
Whittet's  deed  of  settlement,  as  to  Mrs  Greig's 
eventual  succession  to  the  provisions  of  £2500  each, 
imported  a  mere  conditional  institution  in  her  favour, 
without  entirely  disregarding  the  undoubted  will  and 
design  of  the  in&ker  of  the  dee<}>  and  the  law  of  Scot- 
land as  now  established. — X.  Holding  the  destinatiori 
of  the  provisions  >n  question  in  favour  of  Mrs  Greig 
to  have  been  originally  a  substiti^tion,  there  is  no 
ground  on  which  it  can  be  successfully  argued  that  it 
ever  was  either  expressly  or  even  constructively  al- 
tered or  extinguished. — XI.  According  to  the  just 
construction  of  the  clause  of  spbstitution  in  favour  of 
Mrs  Greig's  children,  confined  in  Mrs  Whittet's  deed 
of  settlement,  tbe  sum  of  £511,  5.  7.»  which  formed 
part  of  her  estate,  and  has  been  held  by  the  parties  to 
De  included  in  the  miiltiplepoinding,  ought  to  be  in- 
vested for  the  children's  behoof  in  terms  of  tha( 
clause. 

Answered-nrl.  The  right  to  %he  £5000  in  dispute 
vested  absolutely  in  John  Johnston,  upon  his  attaiu- 
ing  majority,  and  thenceforth  the  declaration,  as  to 
that  right  eventually  devolving  upon  Mrs  Greig,  be- 
came ineffectual ;  and  the  claimant  has  now  succeeded 
to  that  right,  and  is  entitled  to  have  the  same  vested 
habili  modo  in  his  person,  as  the  heir-at-law  of  John 
and  Wilheimina  Johnston. — II.  Even  aithofigh  the 
contingent  destination  of  the  foresaid  rights  had  been 
a  substitqtion,  such  substitution  would  haye  been  re- 
voked, altered,  or  extinguished,  by  the  acts,  deeds, 
and  proceedings  of  Mr  John  Johnston  ^nd  his  factor* 
after  he  had  attained  majority.— ^III.  Mrs  Greig  and 
her  husband  have  no  right  to  the  said  heritable  Dond 
or  sums  therein  contained,  in  virtue  of  the  foresaid 
destinations — in  respect  that  not  only  were  these  des- 
tinations desjtroyed,  bpt  that  rpquisitioiys  for  payment 
of  these  sums  were  made  upon  thep)  by  the  creditor, 
and  that  they  cannot  be  allowed  to  feund  upon  their 
own  failure  to  pay  these  sums,  ip  terms  of  their 
obligation,  in  oraer  to  enrich  themselves  at  the  ex- 
pense of  the  representatives  of  that  creditor. — IV. 
The  respondents  are  entitled  to  ^he  funds  in  medio. 
— V.  The  plea  of  the  appellants, — that  the  destina^ 
tion  which  Mr  Whittet  annexed  to  the  l^^cy  of 
£5000,  and  in  virtue  of  which  the  appellants  are 
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tio^  attempting  to  withdraw  it  from '  the  legatee's 
legal  repreKontatives,  evanished  at  the  term  when 
Mr  Whittet  appointed  it  uncondhionally  to  be  paid 
to  that  legatee, — is  not  affected  by  the  objections 
insisted  in  by  the  appellants. — VI.  The  other  plea  of 
the  appellants, — tliat  even  had  the  destination  remain* 
ed  (iperatire  subsequent  to  the  term  of  payment  of 
the  legacies,  and  imported  a  substitution  in  favour  of 
Mrs  Greig,  the  conduct  of  the  appellants  would  bar 
them  from  founding  npon  the  supposed  substitution ; 
and  John  Whittet  Johnston's  acts  and  deeds,  would 
have  operated  as  an  exercise  of  his  uncontrollable 
power  of  revoking  that  simple  substitution. 

[25tb  March  1833.] 

Lord  Chancellor, — My  Lordfl,  this  case,  which  has  been  ar- 
gtied  with  very  great  learning  on  both  sides,  is  one  which  has 
been  considered  important  in  the  Court  below,  both  as  regards 
the  amount  of  property,  and  as  regards  the  principle  of  law  in- 
volved.    My  Lords,  1  do  not  intend  at  present  to  urge  your 
Lordships  to  come  to  a  6nal  decision  on  this  question,  but  I 
shall  state,  and  very  shortly  state,  the  view  which  1  at  present 
take  of  the  main  question  of  law — I  mean  that  respecting  the 
substitutional  condition,  whether  the  words  in  question  make  out 
the  conditional  institution,  or  the  substitution  ;  and  I  shall  state 
to  your  Lordships,  very  shortly,  why  I  wish  to  have  a  little  fur- 
ther opportunity  of  considering  one  or  two  of  the  cases  which 
bear  upon  that  point.    My  own  opinion  undoubtedly  is,  that  the 
principle  of  law  Inid  down  in  Brown  v.  (Coventry,  as  applicable 
to  this  case,  is  clearly  established  by  that  decision,  as  the  general 
rule  uf  the  law  of  Scotland  on  these  matters,  and  may  be  recon- 
ciled with  the  principle  laid  down  in  the  other  cases.     Upon  the 
former  of  those  matters  I  entertain  little  or  no  doubt — it  is  upon 
the  latter — the  possibility  of  reconciling  Brown  v.  Coventry 
with  the  other  cases,  or  rather,  I  should  say,  the  other  case  of 
Campbell  v,  Campbell,— it  is  on  that  I  wish  to  have  further 
time.     My  Lords,  I  take  it  there  hardly  ever  was  a  case  which 
underwent  more  full  discussion  than  the  case  of  Brown  a. 
Coventry.     It  appears  to  have  excited  a  great  attention  among 
the  Judges  of  the  Court  below  ; — they  appear  to  have  felt  that  the 
law  at  that  time  was  not  a  little  fluctuating,  not  fixed  upon  such 
a  steady  and  secure  basis  as  might  have  been  desirable  ;  and  they 
appear,  therefore,  to  have  applied  themselves  to  the  consideration 
of  that  case,  with  an  attention  proportionate  to  the  importance 
of  the  principle  of  law  involved  in  it,  and  their  feeling  of  the 
necessity  of  that  principle  being  ultimately  fixed  and  settled. 
The  Judges  were  men  of  the  greatest  learning  and  ability  that 
almost  at  any  period  ever  adorned  the  bench.     The  Lord  Jus- 
tice-Clerk, and  the  then  Lord  Eskgrove,  a  very  eminent  lawyer, 
of  great  experience  in  Scotch  law,— those  and  the  other  learned 
Judges  applied  themselves  in  disposing  of  that  question,  and  I 
find  that  they  and  their  brethren  gave  an  unanimous  decision 
upon  the  subject ; — one  of  them  expressed  a  hope,  that  now  the 
question  might  be  held  to  be  ultimately  and  finally  decided,  and 
tiever  afterwards  to  be  contested.     Now,  what  is  the  rule  to  be 
extracted, — what  is  the  principle  to  be  obtained  from  considering 
the  decision  in  that  case.     Taking  the  opinions  of  all  the  learned 
Judges,  and  the  ai^uments  and  reasons  on  which  they  are  sup- 
ported, taking  them  altogether,  I  consider  the  rule  to  be  this, 
that  though  true  it  is  by  the  Scotch  law,  you  may  provide  a  sub- 
stitution in  the  personal  estate,  though  true  it  is,  you  may  pro- 
vide what  the  Roman  law  prohibited  you  from  doing  tot  the 
heir  of  an  heir;  yet,  nevertheless,  in  every  case  of  doobt,  the 
presumption  is  to  be  not  only  strong,  but  overruling,  against  the 
substitution,  and  in  favour  of  the  conditional  institution—not 
that  any  express  form  of  words  is  necessary  to  create  a  sobstittt- 
tiofl — not  that  there  is  any  technical  form  of  expression  which 
shall  alone  amount  to  a  valid  declaration  of  the  intention  of  die 
■party  disposing  of  his  property  to  exclude  conditional  institution, 
and  to  provide  substitution  ;  but  that,  taking  the  words  which 
he  uses, — and  I  also  admit  to  my  Lord  Advocate  an  observation 
on  what  took  place  at  the  Bar,  in  reference  to  the  question 


which  I  put  to  his  Lordship  during  part  of  bis  reply,  that  yon 
are  not  to  be  tied  down  to  the  one  part  of  the  instrument,  in 
which  the  party  making  it  may  be  supposed  to  be  more  imme- 
diately dealing  with  the  matter  of  substitution  or  conditional  in- 
stitution, whichever  it  may  be— but  that  here,  as  in  every  other 
case,  you  are  to  take  the  whole  instrument  together,  and,  accord- 
ing to  the  ordinary  and  sound  rule  of  construction,  to  give  each 
part  its  meaning,  from  a  view  of  the  whole  taken  together; ; 
nevertheless,  in  that  way,  and  by  that  view,  yon  are  to  discover 
so  plainly,  so  undeniably,  so  undisputably,  toe  meaning  of  the 
party  to  make  substitution,  as  leaves  you  no  doubt  whatever,  and 
no  room  for  doubt ;  and  that  in  that  case,  and  that  case  only,  you 
have  a  right  to  say  that  he  has  created  substitution  touching  the 
personal  estate.     If,  then,  the  words  which  he  uses  are  capable 
of  either  sense — when  I  say  words,  I  mean  the  words  taken  aH 
together,— .if  the  whole  of  the  disposition  is  so  framed  that  it 
may  be  applicable  either  to  the  one  or  to  the  other,  I  take  the 
rule  in  the  case  of  Brown  «.  Coventry  to  be  this,  that  you  are  to 
assume  it  as  a  conditional  institution,  and  not  substitution ;  that, 
in  short,  it  must  be  exclusive, — the  instrument  must  be  such  as  to 
exclude  conditional  institution,  before  you  can  say  that  the  sub- 
stitution has  been  validly  constituted.     Now,  my  Lords,  I  have 
stated  to  your  Lordships,  that  there  is  some  doubt  remaining  in 
my  mind,  how  far  this  is  consistent,  and  bow  far  the  case  of 
Brown  v.  Coventry  is  reooncileable  with  the  earlier  case  of  Camp- 
bell f.  Campbell.     Undoubtedly,  it  would  be  a  painful  alterna- 
tive to  be  reduced  to  ask  your  Lordships  to  depart  from  the  one 
of  those  authorities,  or  from  the  other,  because  both  of  these  de- 
cisions rest  upon  very  high  authority ;  one  of  them,  indeed,  upon 
an  affirmance  of  the  judgment  of  the  Court  below,  pronounced 
in  this  your  Lordships*  House,  and  pronounced  at  a  time,  when, 
undoubtedly,  I  take  it  for  granted  from  the  period  of  the  cas6  in 
question,  your  Lordships  were  advised  by  no  less  a  Judge  than 
Lord  Eldon.     Nevertheless,  supposing  it  to  be  found  impossible 
toreconcile  these  two  cases,  it  is  not  to  be  doubted  that  Brown 
V.  Coventry  has  uniformly  been  held  to  be  law, — that  the  very 
Judges  against  whose  ai^ument  the  authority  in  that  case  might 
be  adduced  in  the  present,  admit  explicitly  the  authority  of  the 
earlier  case  of  Campbell  a.  Campbell ;  and  one  of  those  learned 
Judges  explicitly  states,  that  that  decision  is  not  now  to  be  ques- 
tioned, for  that,  for  forty  years  past,  the  King's  subjects  in  Scot- 
land, and  their  advisers,  have  been  proceeding  unanimously  upon 
the  supposition  of  the  law  being  as  laid  down  in  that  decision, 
and  it  would  be  an  unfortunate  alternative  to  which  one  would 
be  reduced,  with  the  greatest  reluctance,  to  be  called  upon  toad, 
vise  your  Lordships,  with  reference  to  the  earlier  case — I  mean 
Campbell  0.  Campbell — to  overrule  the  case  of  Brown  v.  Coventry, 
by  a  reversal  in  this  case  upon  the  first  of  the  points  in  question, 
though,  undoubtedly,  enough  might  remain  on  the  other  points 
to  render  the  decision  of  that  unnecessary,  and  enough  to  sup- 
port the  decision  of  the  Court  below,  without  calling  into  dis- 
pute the  first  of  the  points  In  question.     But,  my  Lords,  upon 
the  consideration  I  have  been  able,  during  the  argumenta,  to  bestow 
upon  these  two  cases,  I  am  by  no  means  dear  that  they  are  ir- 
reconcileable.     It  appears  to  have  been  the  opinion  of  my  Lord 
President  Campbell  that  they  are  not  so.     I  may  take  it,  again, 
to  have  been  the  general  opinion  of  the  learned  Judgea  who  de- 
cided the  latter  of  the  two  cases,  that  they  were  not  irrecondleable, 
for   Campbell  v,   Campbell  was  distinctly  pressed  upon  the 
Court  in  the  argument  of  Brown  a.  Coventry.  It  is  dealt  with  by, 
I  think,  more  than  one  of  the  learned  Judges,  but  ezplidtiy  by 
Lord  President  Campbell ;  and  he  endeavoured  to  distinguish 
the  two  by  a  view  of  the  drcumstances  of  the  earlier  ones,  and 
by  contrasting  them  with  the  case  at  the  Bar — I  mean  Brown  r. 
Coventry — whether  or  not  the  reasons  which  appear  in  the 
printed  case  here  to  have  been  the  foundation  of  the  argument 
at  your  Lordships*  Bar,  are  consistent  altogether  with  the  dis- 
tinction taken  by  the  Lord  President  Campbell,  to  which  I  have 
just  referred,  and  whether  or  not  the  report  of  Lord  Kilkemui 
in  that  caae,  which  ^s  upon  somewhat  different  reasons  from 
those  stated  in  the  printed  appeal  case  of  your  Lordships'  House— 
whether  or  not  that  fuller  report  of  the  reasons  of  the  Court  be- 
low is  also  recondleable  with  the  distinction  taken  by  Lord 
President  Campbell,  and  upon  which  he  differs  in  the  second 
case^  I  will  not  now  stop  to  inquire.    These  are  among  the 
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matters  whidi  I  wish  to  hare  an  opportunity  of  investigating, 
before  I  finally  dispoee  of  this  case.    Lord  President  Campboll 
seems  to  have  thrown  some  doubt  upon  the  authority  of  that 
case,  Campbell  o.  Campbell ; — he  does  not  state  it  so  strongly  as 
the  note  of  Kilkerran  states,  with  respect  to  the  other  case,  tbat 
of  Christie  in  the  year  1681,  nor  does  he  state  it  so  strongly  as  be 
himself  states,  with  respect  to  the  case  of  Lane  v.  Nichol,  which 
appears  to  be  the  proper  name  of  the  ca8e,-^e  does  not  state  that 
that  is  not  law,  but  throws  very  considerable  doubt,  sufficient 
duubi  to  give  one  a  strong  inclination  to  believe  that  his  Lord- 
ship was  not  quite  satisfied  with  the  decision  of  Campbell  v. 
CHmpbell ;  for  I  think  the  last  remark  he  makes  upon  it  is,  that 
it  does  not  appear  clearly  upon  what  ground  the  money  was  given. 
There  the  lejgacy  was  given  to  Margaret.     Be  that  as  it  may, 
those  are  among  the  points  that  I  wish  to  have  an  opportunity 
of  looking  further  into ;  and  1  think  it  is  very  possible  that  the 
two  cases  may  be  found  to  be  reconcileable.     As  at  present  ad- 
vised, undoubtedly,  on  the  first  point,  my  opinion  goes  with  the 
Court  below,  considering  the  principle  to  be  established  in  the 
case  of  Brown  v,  Coventry ;  and  (hat  in  this  case,  there  is  no  dis- 
tinctive intention  shown  to  provide  a  substitution, — tbat  there  is 
nothing  here  which  excludes  much  more  than  the  possibility — I 
will  go  so  far  as  to  say  the  probability — of  a  conditional  institu- 
tion ;  that  upon  the  whole,  as  regards  this  as  at  present  advised, 
I  agree  with  the  learned  Judges  in  the  Court  below,  in  holding  it 
to  be  a  conditional  institution.     I  will  not  trouble  your  Lord- 
i^hips  with  the  grounds  of  that  opinion,  further  thun  to  state,  that 
my  opinion  upon  this,  and  the  reasons  of  that  opinion,  are  most 
(ii>tinrtly  expressed,  and  far  better  than  I  could  express  them 
my>elf,  by  the  earlier  part  of  the  opinion  of  one  of  the  learned 
consulted  Judges,  Lord  Cringletie.     I  mean,  on  the  first  point, 
with  respect  to  whether  the  words  are  to  be  read  as  if  before  at- 
taining the  admitted  period  of  payment— before  twenty-one,  that 
construction  of  these  words  appears  not  only  to  be  the  possible, 
but  appears  to  my  mind  to  be  the  fair  and  most  reasonable  con- 
struction.    JViy  Lords,  on  the  other  points,  I  shall  not  trouble 
your  Lordships  with  any  observations.     Upon  the  last  point,  as 
to  the  £51 1,1  have  no  doubt  whatever ;  and  I  feel  no  hesitation 
in  agreeing  with  the  learned  Judges  in  the  Court  below.     The 
only  ground  on  which  1  wish  your  Lordships  to  favour  me  with 
time  further  to  consider  this  question,  is  that  which  I  have 
stated. 

Lord   Wtfnford, — My  Lords,  it  is  not  my  intention,  after 
wliat  has  been  said  by  my  noble  and  learned  friend,  to  press  your 
Lordships  for  an  immediate  decision;  but  I  confess  to  your 
Lordships,  tbat  my  mind  is  made  up  upon  another  point,  giving 
the  go-by  to  the  point  upon  which  my  noble  and  learned  friend 
has  addressed  yon  with  so  much  ability.     I  am  prepared  humbly 
to  submit  to  year  Lordships,  that  the  judgment  of  the  Court  be- 
low ought  to  be  affirmed.     But,  my  Lords,  upon  the  fir»t  point, 
after  what  my  noble  and  learned  friend  has  said,  I  will  not  ven- 
ture to  deal  with  that  opinion,  bat  will  only  state  what  my 
present  impression  is.     If  we  had  merely  to  look  at  the  instru- 
oient  itself,  I  think  tbat  none  of  us  should  have  any  doubt  tbat 
the  instant  these  parties  became  of  age,  it,  in  the  language  of  the 
law,  became  a  vested  interest,  and  belonged  to  tbat  party.     My 
Lords,  it  happens  tbat  too  much  light  is  apt  to  dazzle  the  eye ; 
and  I  think,  upon  questions  of  this  sort,  too  much  learning  is 
very  much  apt  to  puzzle  that  which  is  in  itself  perfectly  clear. 
My  Lords,  if  jrou  look  at  the  words  of  this  instrument,  I  think 
no  individual  at  this  time  of  day  would  doubt.     I  am  quite  sure, 
on  the  construction  of  instruments,  pretty  much  the  same  rule 
pervades  in  one  part  of  the  island  as  the  other.     The  words  are 
these«-"  with  and  under  the  burdens  and  provisions  therein 
specified,  and  particularly  with  the  burden  of  paying  to  each  of 
my  two  grandchildren,  viz.,  me,  the  said  John  Whittet  Johnston, 
therein  designed  Jobn  Johnston,  and  Wilhelmina  Johnston  my 
sister,  the  aum  of  £"2500  Sterling,  at  the  first  Whitsunday  or 
Martinmas  after  we  had  respectively  attained  the  age  of  twenty- 
one  years  complete,  with  the  legal  interest  of  the  same,  from 
and  after  bis  death,  aye  and  until  the  same  was  paid,  it  being 
provided,  tbat  in  the  event  of  the  death  of  either  of  us  without 
lawful  children,  the  survivor  should  succeed  to  the  share  of  the 
predeceaser ;  and  in  the  event  of  the  death  of  ns  both,  without 
lawful  children,  she,  the  said  Jane  Whlttct^  and  her  heirs,  ezc- 


cuton  and  assignees,  should  succeed  to  the  whole  of  what  was 
therein  provided  to  us."   Now,  I  should  think  it  perfectly  clear, 
if  it  were  not  for  the  conflicting  decisions,  that  that  means,  **  should 
die  previous  to  her  attaining  the  age  of  twertty-one  ;**  but  nn- 
doubtedly,  as  my  noble  and  learned  friend  has  stated,  that  case 
of  Campbell  o.  Campbell,  would  lead  one  to  a  contrary  conclu- 
aion.     It  is  impossible  to  forget  the  high  authority  by  which 
that  case  was  decided.     I  think  at  this  time  of  day,  we  have 
not  very  clearly  before  us  the  manner  in  which  that  case  was 
argued  before  this  House,  but  it  does  seem  to  me,  I  confess,  not- 
withstanding the  high  authority  by  which  it  was  decided,  to  be  a 
most  extraordinary  decision ;  but  that  principle  which  we  art 
upon---I  believe  in  both  parts  of  the  island,  namely,  that  the 
intention  is  to  govern — is  the  true  principle.     Here  a  young'mon 
comes  from  the  East  Indies, — his  father  is  an  old  man  in  Scot- 
land,— be  supposes  bis  father  to  be  dead ;  and  what  does  he  do : 
be  says,  **  if,  contrary  to  my  idea  upon  the  subject,  my  old  father 
should  be  dead,  that  it  may  not  be  a  lapsed  legacy,  I  give  it  to 
my  daughter."     It  is  quite  clear  what  he  meant ;  that  if  his  fa- 
ther was  alive,  his  father  should  take  it  absolutely — but  tbat  if 
the  father  was  dead,  in  order  to  prevent  a  lapsed  legacy,  it  should 
go  to  the  daughter.     I  say,  if  that  case  is  good  law,  it  is  very 
difficult  to  distinguish  it  from  the  present.  That  case  was  under 
the  consideration  of  the  Court  in  the  case  of  Brown  e.  Coven- 
try, which  case  appears  to  have  been  sanctioned  by  this  House, 
and  appears  to  have  been  sanctioned  by  the  general  approval  of 
the  Scotch  Bar,  from  the  time  it  was  pronounced  down  to  the 
present  time.   According  to  tha^  case,  the  principles  upon  which 
that  case  was  decided  are  very  clearly  and  distinctly  stated, — the 
distinction  was  made  between  real  and  personal  property;-* real 
property  in  Scotland  is  governed  by  the  feudal  law  and  custom 
of  Scotland, — personal  property  in   Scotland  is  governed  by  a 
different  law,  namely,  by  the  Roman  law ;  they  proceed  accord- 
ingly in  that  case, — they  say,  if  it  was  real  property,  you  are  to 
presume  it  waa  the  intention  of  the  party  lo  giant  what  is  called 
a  substitution, — if  personal  property,  it  is  to  be  presumed  to  be 
the  intention  of  the  party  to  give  an  immediate  and  complete 
interest  in  it  at  once ;  and  unless  there  are  words  so  atroTig  as  to 
leave  no  doubt,  personal  property,  though  real  property,  would 
be  settled  in  this  manner ;— personal  property  remains  unfettered, 
at  the  disposal  of  the  party.     This  appears  tome  a  clear,  pluitt, 
rational  principle,  that  cannot  be  departed  from  without  pro- 
ducing great  prejudice  to  the  people  of  Scotland,  under  the  ad- 
ministration of  justice.     But,  my  Lords,  I  confess,  though  I 
doubted  aliout  these  points  for  some  time,  in  consequence  of 
those  conflicting  cases,  I  am  still  not  desirous  of  fiHally  decid- 
ing the  matter,  though  1  think  it  would  be  difficult  fur  mc  to 
bring  myself  to  form  any  other  opinion  than  that  which  I  have 
now  expressed.  The  ground  which  struck  me,  before  I  heard  the 
argument  of  the  counsel  for  the  respondents,  on  which  I  think 
this  judgment  ought  to  be  maintained,  is,  tbat  this  man  John- 
ston did  get  the  complete  possession  and  dominion  of  this  piHV 
party,  and  that,  therefore,  there  is  an  end  of  the  entail.     My 
Lords,  I  do  not  put  it  upon  the  instrument  that  was  executed  ; 
for  I  agree  with  the  Judges  in  the  Court  of  Scotland,  that  tbat 
could  have  no  effect  with  respect  to  the  entail — tbat  which  took 
place  during  the  minority  of  Johnston ;  but  when  Johnston  came 
of  age,  what  does  he  do  ?     When  be  is  of  age,  be  executes  a 
deed  which  the  other  party  accepts,  therefore,  it  is  a  deed  be^ 
tween  both  parties,  by  which  the  security  is  confirmed  upon  thb 
estates  in  Scotland,->he  taking  all  the  benefit  of  the  security 
which  these  different  estates  gives  him,  but  certainly  giving  a 
different  destination  to  the  property  secured ;  for  in  the  clause  of 
that  instrument,  it  is  distinctly  stated,  that  from  that  time  this 
property  is  to  be  considered  for  the  benefit  of  him,  his  heirs, 
executors  and  successors.  Now  Mr  Murray  cited  to  your  Lord* 
ships  two  cases.     It  appears  to  me  tbat  it  did  not  want  the  au- 
thority of  any  ease  whatever ;  but  if  it  did,  those  two  cases  have 
completely  decided  it,  as  I  think.   It  appears  to  me,  tbat  where 
the  word  heirs  ia  used  in  any  instrument,  unlesa  there  are  other 
words  to  show  that  that  does  not  mean  heirs  of  line,  it  ought  to 
be  taken  to  mean  heirs  of  line ;  but  if  there  be  any  doubt  about 
the  word  heirs,  there  is  the  word  "  executors.**    Now,  with  re- 
spect to  the  word  «  executors,"  it  appears  to  me,  that  it  is  Im- 
possible to  put  any  other  construction  upon  that,  than  that  i€ 
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must  mean  a  gift  of  the  property ; — the  destination  is,  that  it  is 
to  go  to  his  executors,  and  not  the  executors  of  any  other  per- 
son— not  the  persons  who  take  as  executors  under  any  other 
deeds.  But  if  it  were  possible  to  entertain  any  doubt  on  this 
point,  the  two  cases  of  Douglas,  and  a  name  Whiph  does  not 
immediately  occur  to  me,  nor  is  it  necessary  to  mention  it,  pom- 

Sletely  settle  that  point  By  those  two  cases  it  was  decided  by 
be  high  authority  of  this  House,  that  if  the  word  **  heirs**  be 
mentioned,  it  must  mean  *'  heirs  of  line,**r-un1ess  the  contrary  be 
shown  by  some  words  that  are  to  be  found  in  some  instruqaent, 
either  in  the  instrument  itself  or  some  instrument  connected 
with,  and  controlling  the  instrument  itself.  In  that  casp  it  was 
proposed  to  offer  parole  testimony.  I  was  a  good  deal  surprised 
that  an  attempt  should  be  made  here  to  control  any  instrument 
at  the  Bar  of  this  House  by  parole  testimony.  The  House,  how- 
ever, in  that  case,  rejected  the  parole  testimony,  and  decided  that, 
according  to  the  words  of  the  instrument,  it  was  to  be  taken  as 
heirs  of  line.  Then  if  it  is  to  be  taken  as  heirs  of  line,  has  not 
a  different  destination  been  giyen  to  tbis  property?  Is  it  pos- 
sible to  consider,  subsequent  to  this,  that  this  money  was  not  as 
completely  reduced  into  the  possession  of  this  party  as  if  it  had 
actually  found  its  way  into  the  pocket  of  the  person  entitled, 
and  been  by  him,  after  it  had  been  so  found  in  his  pocket,  spplied 
to  different  purposes  ?  Getting  rid,  therefore,  of  all  doubt  and 
4iiBculty  on  the  other  point,  I  have  no  hesitation  in  saying,  I 
agree  with  Lord  Cringletie,  who  has  given  an  excellent  judff- 
ynent  on  this  part  of  the  case ;  and  though  the  other  Judges  do 
not  speak  upon  it,  his  judgment  is  confirmed  by  the  judgments 
of  the  other  Judges,  that  tbis  is  spph  an  alteration  of  the  desti' 
nation  as  destroys  the  deed. 

Further  consideration  i|djo|irqed  j(ine  die. 

list  July  1833.] 

Lord  ChanpeUf>r» — My  Lords,  there  are  seferal  ptytes  which 
now  stand  for  the  decision  of  your  Lordships,  and  all,  with  the 
exception  of  a  sqaall  case,  that  of  Clark  v.  Sim,  are  of  the  same 
description.  The  cases  have  been  argued  at  your  Lordships*  Bar, 
and  fully  gone  through,  and  have  left  a  very  strong  impression 
and  opinion  in  my  mind  in  favour  pf  the  judgment  of  the  Court 
below ;  bnt  in  each  of  them  there  was  some  particular  circum- 
stance calling  Dor  farther  inquiry,  and  further  attention,  before  I 
felt  justified  in  moving  your  Lordships  to  proceed  to  judgment. 
The  first  of  these  cases  is  that  of  Whittet  o.  Johnston, — a  case 
of  very  great  importance  in  point  of  amount,  as  well  as  in  re- 
spect of  the  principle  it  involved,  and  in  which  the  leampd 
Judges  in  the  Court  below  were  somewhat  divided  in  their  opi- 
nion ;  but  as  the  result,  finding  that  there  was  in  this  case,  as  your 
Lordships  rosy  recollect,  a  conditional  institution,  the  Judges 
in  the  First  Division  of  the  Court  of  Session,  having  been 
equally  divided  in  opinion,  the  learned  Judges  of  the  same  Di- 
vision,  and  the  permanent  Lords  Ordinary,  were  consulted.  The 
questions  were  considered  by  them,  and  ultimately  judgment  was 
giyen,  that  it  was  only  a  conditional  institution.  My  Lords,  this 
case  was  very  fully  argued  at  the  Bar ;  and  after  the  argument  some 
observations  were  addressed  to  your  Lordships  by  my  noble  and 
learned  friend,  whose  assistance  your  Lordships  had  when  the 
question  was  considered,  and  also  by  myself,  and  it  stood  oyer 
for  further  consideiation,  with  a  desire  or  a  wish,  if  possible,  to 
reconcile  the  principle  of  the  judgment  in  this  case,  and  also  the 
principle  of  toe  judgment  in  another  case— a  case  in  which  a 
question  of  the  same  description  arose— -I  refer  to  the  case  of 
Brown  V.  Coventry  in  1792,  with  the  case  of  Campbell  p.  Camp- 
bell, decided  in  the  Court  of  Session  as  far  back  aa  nearly  a 
eentury  ago,  namely,  in  1 740,  and  afterwards  affirmed  on  appeal 
by  your  Lordships.  That  was  a  case  most  gravely  considered ; 
and  I  was  desirous  of  being  enabled  to  see  that  there  was  no 
discrepancy  in  the  rules  which  regulated  that  decision  in  the 
Court  below,  and  which  was  affirmed  here,  and  the  pripciples 
upon  which  the  case  of  Brown  v,  Coventry  depended.  That 
case  was  argued  very  much  upon  the  principles  of  the  English 
law.  My  Lords,  I  do  not  mean  to  say,  that  all  the  difficulty  I 
felt  ia  entirely  removed, — the  further  consideration  of  the  cases 
has  not  enabled  me  to  say,  that  1  have  been  able,  satisfactorily, 
to  get  over  that  difficulty  which  then  occurred  to  me,  and  to  see 
the  principles  on  which  the  Court  proceeded  so.  clearly  as  I 


could  wish ;  nevertheless,  as  I  stated  before,  it  is  some  satisfae- 
tion  to  me  to  know  that  the  case  of  Campbell  «.  Campbell  was 
not  passed  oyer,  in  dispodi^  of  this  question  in  the  case  of 
B^ownv.  Coventry ;  on  the  contrary,  it  was  distinctly  before  tbe 
Court,  and  it  is  distinctly  referred  to  in  the  judgment  of  one  of 
the  le^ed  Judges,  Sir  Day  Campbell,  in  the  course  of  his  ob- 
seryations  on  that  case.  Ever  sinoo  the  year  1792,  Brown  e. 
Coventry  has  been  tbe  law  of  the  Cou|t,  atfd  I  know  no  instancy 
in  which  it  has  ever  been  called  in  question.  I  am  therefore 
of  the  opinion  which  I  waa  when  I  last  addressed  your  Lord- 
ships upon  this  snbject,  that  notvrithstandinff  tbe  apparent  dif- 
ference tp  which  I  then  adyerted,  yo(ir  Lordships  must  pro- 
ceed on  that  case.  The  drcumstancei  are  not  precisely  the  same ; 
still  it  is  difficult,  but  I  do  not  say  it  is  impossible,  to  reconcile 
them.  If,  however,  there  may  be  considered  to  be  some  dif- 
ference in  the  principle,  admitting,  fpr  tb^  moment,  the  law  tp 
have  been  somewhat  changed,  1  am  pot,  under  thecircomHtances, 
prepared  to  advise  the  House  to  go  bark  to  the  antecedent  case 
of  CampbpU  y.  Campbell.  Haying  entered  fully  into  the  case 
on  the  former  occasion,  I  will  po^  only  move  your  Lordships 
to  affirm  this  judgment,  and,  in  my  opinipn,  if  s^iOpld  be  affirmed, 
with  costs. 

Interlocqtorg  nffirmedi  wi(b  co9ti« 

Appellants' Authorities.-^Binning  a.  Creditors  of  Aucheq- 
breck,  15th  December  1749;  Mor.  6387.  Omey  v.  M'Larry, 
19th  November  1788;  Mor.  6340.  Ersk.  II.  3,  49.  Ertli;. 
ll.  2,  14;  1.  7,  ^9.  Sir  Qeo.  Mackenzie,  III.  8,20.  Stair, 
lit.  5,  ^1.  Efsk.  III.  8.  44.  (l^ampbell  a.  Campbell  and 
MacmiUan,  12th  June  1740 ;  Mor.  14,855.  Craigie  &  Stewart's 
Rep.  L  P.  2.  p.  34a  Fowke  v.  Duncans,  1st  March  177p; 
Mor.  8092.  Ersfc.  III.  8,  47.  ^ruce  a.  Bruce,  Sd  June 
]829rShaw  and  Dunlop,'  yiL  p.  692.  ^rsk.  II.  2,  16;  HI. 
9,9.  Cuninghamso.  Glen,  27th  February  1812;  F.  C.  £r«lL 
IL  9,  64,  66.  Bell,  4th  Edit.  V.  II.  p.  6.  sect.  3,  4.  Bin- 
ning, 21  St  January  1767;  Mor.  13,047.  Wood,  26th  June 
1789  ;  Mor.  13>(>4d.  Madstrates  of  Montrose,  21  at  Novem- 
ber 1736;  Mor.  ^39a  Wallace,  28th  Jfanuary  1807^  Mor.  No. 
6,  App.  a. 'Clause.  Baillies,  4th  June'l82£;  F.  C.  Ersk.  III. 
9,  6;  IL  2,  6.  9;  III,  8,  20.  Stewart'a  Answers  to  Dirleton's 
Doubu,  2d  Edit.  p.  20.  Ersk.  IIL  9,  6.  Fleming,  6th  June 
1798;  Mor.  p.  8111.  Ersk.  IIL  8.  80.  Stewart's  Answers, 
p.  25.  Stair,  IIJ.  3,  22.  Evan*s  Trans,  of  Pothier  Obi  pw 
2.  c.  3,  Art  1.  sec.  3,  foot  note.     Ersk*  III  9,  14- 

R^spQn4ents*  Autho^tiM — Oswald,  16th  ^We  1680;  Mor. 
Pic.  294a  Ballantyne.  December  1687 ;  Mor.  205a  Watt, 
8th  December  1702;  Mor.  2954.  Lord  Reyston,  16th  Fe- 
bruary 1715;  Mor.  2955.  Drummpnd,  7th  July  1738;  Mor. 
3002.  Primroses,  26th  February  1754 ;  Mor.  3002.  Mitcb^ 
son,  15th  November  1820 ;  F.  C.  Hamilton,  8th  December 
1687;  Mor.  14.850  and  6d4a  Smith,  14th  December  17ia 
Denholm,  January  1726.  Brown  v.  Coventry,  2d  June  1792; 
Bell*s  Cases;  Ersk.  III.  a  4i.  Note,  465.  Haldane,  15th 
February  1753;  Mor.  330a  Bhur,  9rh  February  1742.  Brown's 
Sup.  Vul.  V.  p.  7ia  Inst,  de  Legat,  U  %  F.  2a  aect.  21. 
De  Ueg.  Jwr.  U  161.  Ersk.  III.  a  85;  IIL  9,  9.  Hutchi- 
son V,  Drammond,  i20th  January  1697;  Mor.  2995}  Erkk.  IIL 
a  9.  Douglas,  Heron  and  Company  a.  Qeddich,  lat  Marvli 
179a  affirmed ;  Mor.  11,045.  Stair,  IIL  2,  5a  Bank.  L  519^ 
sec  127.    Ersk.  II.  3^  4a 

First  Division.— Lord  Corehouse,  Ordinary. — Ricfaardsoo  ^ 

Connell,   Appellants*   Solicitors.-r4^^'^c>^  Dobip»  I^^IP99" 
dents*  Solicitors. 


Frlntcd  by  M.  ANDEBSOK,  Law-Printer. 
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No-  408. — A,  B.,  Suspender^  v.  The  Provost  and 
Magistrates  o/* Dundee,  &  Others,  Directors  of 
the  Public  Seminaries  of  Dundee^  Respondents. 

Culpa — Proof — Public  Officer — Removal  from  office  of— TAe 
tUrectors  of  a  public  school  having  remooed  the  rector^  whose  ap' 
pointment  wtu  ad  vitain  aut  culpam,  on  the  ground  thtUf  in  a 
tLrcree  in  absence  against  a  woman  for  aduUerjf,  he  wat  alleged 
to  be  her  paramour,  with  whom  the  crime  libelled  was  committed 
^^Held,  that  the  decree  in  absence  furnished  prima  fade  evidence 
of  the  cdlegation^  and  if  not  rebutted,  furnished  proof  of  culpa 
sufficient  to  entitle  the  directors  to  dismiss  him  from  hit  office  of 
rector. 

For  many  years  there  existed  in  Dundee  a  public 
grammar  school,  a  public  Englitih  school,  and  an  aca- 
demy, in  which  mathematics  and  other  sciences  were 
taught.  These  seminaries  were  for  a  long  period  ex- 
clusively nnder  the  patronage  of  the  Magistrates  and 
Council  of  the  burgh, — the  teachers  being  appointed 
by  them,  and  the  salaries  paid  from  the  town  funds. 
In  1829,  by  an  act  of  council,  the  patronage  and  di- 
rection was  vested  in  a  body  of  twenty  directors, 
consisting  of  the  Provost  and  Bailies  for  the  time, 
five  persons  chosen  by  the  Town  Council,  and  five  by 
'  the  subscriberH  to  the.  academy.  In  1825,  the  Magis- 
trates and  Council  appointed  the  suspender,  *'who 
has  officiated  as  rector  of  the  academy  for  several 
years  bygone,  to  be  rector  of  the  academy  ad  vitam 
aut  cuipam  ;  and  gave  and  granted,  and  tiereby  give 
and  grant  to  liim  a  yearly  salary,"  &c.  The  new  di- 
rectors, on  7th  September  1829,  confirmed  the  ap- 
pointment, wliich  was  intimated  to  the  suspender  by 
their  secretary  in  these  terms: 

••  The  directors  have  confirmed  your  appointment  to  your  of- 
fice of  rector  of  the  Dundee  Academy,  ad  vitam  auteulpam,"  &c. 

The  su<«prn<h!r  returned  an  answer  to  this  notice  in 
the  following  terms : 

*'  I  am  willing  to  remain  in  office  under  my  agreement  with 
Che  Town  Council,  by  which  I  was  appointed  to  my  present 
situation  ad  vitam  aut  cuipam,  but  to  be,  at  the  same  time,  sub- 
ject to  the  government  and  superintendence  of  the  directors,  in 
terms  of  the  constitution." 

An  action  of  divorce  had  be6n  raised  by  Alexander 
Bell  against  his  wife,  on  the  ground  of  adultery,  al- 
h'ged  to  have  been  committed  with  the  suspender. 
I'o  tl&is  action  the  snsponder  was  no  party ;  out  on 
27t]i  November  1832,  the  Court  found  facts  and  cfr- 
cumstances  proved,  relevant  to  infer  Mrs  Bell's  guilt 
of  the  crime  of  adultery  with  A.  B.  (the  suspender) ; 
found  her  guilty  of  the  said  crime,  and  decerned  in 
the  divorce  accordingly. 

On  llth  May  1833,  the  secretary  of  the  directors 
transmitted  by  a  messenger  a  letter  to  the  suspender, 
which  bore: 

«  I  am  instructed  by  the  directors  of  the  public  seminaries  of 
Dundee  to  make  the  following  communication  to  you,  viz.  The 
dirt-ctora  find  that,  by  a  final  judgment  of  the  Supreme  Court. 
dated  27th  November  last,  in  an  action  of  divorce  at  the  instance 
of  Alexander  Bell,  teacher  in  Dundee,  against  Mrs  Elizabeth 
Col vi lie  or  Bell  his  wife,  the  Court  has  found  facts,  circum- 
£tances,  and  qualifications  proved,  rclovent  to  infer  the  defender 
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Elizabeth  Colville  or  Bellas  gnilt  of  the  crime  of  adultery  wirh 
A.  B.  libelled;  find  her  guilty  of  the  said  crime  of  Hdulteiy  with 
him  accordingly,  &e.  The  directors  also  find  that  you  an*  the 
person  referred  to  in  the  said  final  judgment  under  the  name 
A.  B.  In  these  circumstances,  the  directors,  at  their  meetuig 
to-day  have  resolved,  that  unless  you  show  some  sufficient  reason 
for  their  holding,  contrary  to  the  t^aid  final  judgment,  that  you 
have  not  been  guilty  of  the  crime  of  adultery,  it  is  the  duty  of  tiie 
directors  to  dismiss  you  from  your  office  of  rector  of  the  Dundee 
Academy.  I  am  also  instructed  by  the  directors  to  request  you 
to  transmit  to  me,  as  their  secretary,  on  or  before  Monday  t^th 
May  current,  at  twelve  o'clock  noon,  in  my  office  in  the  town- 
house  of  Dundee,  for  the  consideration  of  the  directors,  whatever 
explanation  or  defence  you  desire  to  oficr.  The  directors  have 
also  resolved,  and  by  their  order  I  communicate  to  you  this  re- 
solution,  that  they  will  meet  again  within  the  town-hall  on  Mon- 
day 20th  current,  at  one  o'clock,  to  resume  consideration  of  your 
case,  and  especially  to  consider  any  explanation  or  defence  you 
may  previously  transmit  to  me,  as  their  secretary,  in  case  you  do 
transmit  any  such,  and  afterwards  at  the  said  meeting,  to  recon- 
sider their  resolution  adopted  this  day,  which  I  have  already 
communicated  to  you,  and  unless  sucb  explanation  or  defence  as 
you  shall  offer  be  considered  sufficient  for  inducing  the  directors  to 
follow  a  different  course,  dismiss  you  from  your  office  of  rector, 
and  deprive  you  of  the  same,  amd  deprive  you  of  all  privileges 
and  emoluments  thereof  forthwith.  Of  all  which  you  will  please 
take  due  notice.** 

In  answer  to  this  commnnication,  the  suspender 
transmitted  a  letter  to  the  secretary,  denying  that  he 
was  guilty  of  the  alleged  crime, — calling  attention  to 
the  fact  that  he  was  no  party  to  the  action  of  divorce, 
and  therefore  could  not  be  aflPected  thereby.  He  en- 
tered into  an  examination  of  the  evidence  in  that  pro- 
cess, to  show  that  it  was  not  sufficient  to  prove  that 
he  was  the  paramonr  of  Mrs  Bell ;  and  he  also  stated, 
that  Mr  Bell  had  brought  an  action  of  damages  against 
the  suspender,  arising  out  of  the  divorce,  which  the 
suspender  was  forcing  on  to  a  trial,  confident  that  he 
would  obtain  complete  absolvitor.  He  concluded  by 
requesting  the  directors  to  delay  proceedings  till  the 
issue  of  that  action,  and  protesting  against  their  pro- 
ceeding in  the  summary  manner  they  seemed  disposed 
to  adopt. 

The  directors  met  on  20th  May  1833,  and  having 
had  the  extract-decree  of  divorce  laid  before  them, — 
the  suspender's  letter,  and  heard  the  suspender  per- 
sonally, they  pronounced  the  following  judgment: 

**  Find  that  it  is  established  by  the  said  extract-decreet  that 
the  said  A.  B.  has  been  guilty  of  the  crime  of  adultery ;  and 
therefore  the  meeting  deprive  the  said  A.  B.  of  his  office  of  rec- 
tor of  the  Dundee  Academy,  and  of  all  the  privileges  and  emolu- 
ments thereto  belonging,  and  dismiss  and  remove  him  from  the 
said  office,  and  privileges  and  emoluments,  accordingly;  and  re- 
quire him  to  obey  and  give  effect  to  this  act  forthwith.** 

This  judgment  having  been  intimated  apud  acta  to 
the  suspender,  be  took  a  protest  in  these  terms : 

*'  I  protest  against  the  decision  now  recorded  against  me,  as 
pronounced  by  un  incompetent  body,  and  therefore  nuU  and  void, 
as  well  as  in  itself  contrary  to  law  and  justice ;  and  I  adhere  to 
the  whole  statements  in  my  communication  to  the  secretary  of 
this  body,  which  has  been  considered  this  day,  20th  May  1833; 
and  I  also  protest  that  I  hold  the  individuals  present  at  this 
meeting,  and  voting  for  my  deposition  or  suspension,  as  respon- 
sible  to  roe  personally  for  damages  and  expenses ;  and  I  there- 
upon take  instruments  in  the  hands  of  the  derk  of  the  meeting, 
and  crave  extracts." 

Of  the  above  judgment  the  present  suspension  and 
interdict  was  presented.  The  interdict  against  the  dis- 
missal of  the  suspender  was  granted  in  the  meantime, 
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till  answers  should  be  given  in  to  the  bill.  The  suspen- 
der pleaded,  LThe  directors  had  no  power  to  institute 
the  proceeding^  before  themselFes;— they  being,  in  fact, 
accusers,  it  was  not  competent  for  them  also  to  act  as 
judges.  No  such  power  was  reserved  to  them  by  the 
constitution. — II.  At  any  rate,  they  were  bound  to  have 
served  him  with  a  specific  charge  of  an  act  amounting 
to  culpa, — the  letter  addressed  to  him  was  neitheV  in 
form  sufficient,  nor  did  it  in  substance  contain  any 
proper  charge  against  him.-T-III.  The  suspender  being 
entitled  to  hold  his  office  ad  vitam  aut  culpanty  could 
not  legally  be  dismissed  therefrom,  without  a  distinct 
proof  of  culpa  ;  of  which  there  was  not  only  no  evi* 
dence,  but  the  directors  refused  to  investigate  the 
matter,  or  to  consider  the  suspender's  explanation. — 
IV.  The  proceedings  in  the  action  of  divorce  at  BelFs 
instance  were  res  infer  alios,  quoad  the  suspender; 
and  although  the  judgment  in  that  cause  might  have 
justified  the  directors  in  making  inquiry,  it  could  not 
be  held  as  evidence  of  any  thing  whatever  against 
him. 

The  respondents  pleaded — I.  The  judgment  in  the 
process  of  divorce,  while  it  stands  unreduced,  affords 
s  presumption,  juris  et  de  jure,  of  the  suspender's 
guilt,  and  establishes  sufficient  cause  for  his  dismissal. 
•*— II.  The  directors  are  neither  the  accusers  nor  the 
judges  of  the  suspender,  but  act  merely  as  the  super- 
intendents of  the  seminaries — with  regard  to  the 
moral  character  of  the  teachers,  in  which  they  have 
an  important  duty  to  dir^charge,  which  they  would 
altogether  neglect,  did  they  not  hold  the  recorded 
sentence  of  the  Supreme  Court  at  least  prima  fncie 
evidence,  and  probable  cause  of  believing  his  guilt, — 
and  therefore  dismiss  him. 

The  Lord  Ordinary,  on  II th  June  1833,  refused 
the  bill,  and  recalled  the  interdict,  with  expenses,  sub- 
joining the  following 

'*  Note, — It  appears  to  the  Lord  Ordinary  that  the  decree  of 
the  Court  in  tbe  process  of  divorce  is  clearly  a  sufficient  ground 
for  rendering  it  imperative  on  the  respondents  to  remove  the 
complainer  from  the  academy :  But  he  must  further  observe, 
that  even  though,  from  an^  circumstances,  Mr  Bell  were  to  fail 
in  obtaining  a  verdict  in  hrs  action  of  damages,  it  would  not  at 
all  follow  that  the  respondents,  as  the  managers  of  such  a  semi- 
nary (who  cannot  be  tied  down  to  strict  rules  of  evidence  and 
conviction),  would  not  have  abundant  cause  to  justify  them  in 
that  measure.  The  letter  of  Mrs  Bell  alone,  whether  it  be  legal 
evidence  against  the  complainer  or  not,  connected  with  the  un- 
disputed facts,  carries  too  much  moral  conviction  of  something 
scandalously  wrong  between  these  parties,  to  leave  any  doubt 
that  there  is  culpnk  enough  established  for  tbe  purpose  of  this 


cause. 


'  The  suspender  reclaimed,  and  pleaded^I.  It  is  ad- 
mitted that  the  suspender  holds  his  appointment  ad 
vitam  aut  culpam.  The  qualification  attempted  to  be 
adjected  to  that  admission,  viz.,  that  **  he  is  to  be 
subject  at  the  same  time  to  the  government  and  su- 
perintendence of  the  directors,"  apply  merely  to  the 
mode  of  teaching,  and  other  regulations  of  the  semi^ 
nary,  and  neither  do,  nor  were  meant  to  affect  the 
right  to  the  office,  or  power  of  dismissal  sine  culpa. 
The  whole  question,  therefore,  is.  Was  there  any 
culpa  proved?  There  was  no  such  proof;  for  the 
evidence  or  proceedings  in  the  process  of  divorce  were 
matter  to  which  he  was  no  party ;  and  no  man  can  be 
fiffected  by  proceedings  id  any  caose^  unless  he  be  a 


party  to  that  eause^ — 11.  The  directors  not  only  had 
no  proof  of  culpa  before  them,  but  they  refused  even 
to  delay  or  investigate  the  matter. 

Lord  Gittiet. — Unfortunately  for  that  argument,  this  man  ob- 
jects to  their  making  any  such  inquiry.  He  protests  against 
**  the  decision,  as  pronounced  by  an  incompetent  body,  and  there- 
fore null  and  void,  as  well  as  in  itself  contrary  to  law  and  jus- 
tice.** He  denies  the  competency  of  the  directors  to  do  any 
thing ;  and  he  now  complains  of  their  not  doing  that  which  be 
refused  to  acknowledge  their  right  to  do. 

Lord  Balgratf.'—l  have  no  doubt  in  the  case.  It  is  admitted 
that  the  directors  have  tbe  control  and  right  of  determining, 
both  as  to  the  abilities  and  morality  of  the  teachers  ;  and  if  it  ht 
admitted  that  they  bad  the  jurisdiction  to  inquire  into  this,  I 
think,  when  tbey  saw  a  Judgment  of  a  proper  Court,  such  as  that 
which  was  pronounced  m  the  action  of  divorce,  tbey  c»ald  do 
nothing  else  than  what  tbey  did — to  call  upon  tbe  suspender  to 
give  an  explanation,  and  to  show  that  the  judgment  was  not  a 
correct  one.  All  they  say  is,  we  see  so  and  so  in  such  a  process, 
and  we  call  on  you  to  explain  your  conduct,  against  which 
there  is  a  very  serious  finding.  Jf'^  he  had  said  that  this  was  a 
decree  in  absence,  or  that  the  case  bad  been  made  out  by  per- 
jury or  subornation  of  perjury,  which  I  will  prove,  that  might 
have  altered  the  matter ;  but  be  does  not  say  so.  He  only  says 
he  was  no  party  to  it,  and  that  the  evidence  was  insufficient. 

Lord  Craigie. — I  have  considerable  doubt  as  to  tbe  form  of 
proceeding  adopted  by  the  directors.  I  think  that  this  man  had 
right  to  his  office  ad  vitam  aui  eulpam.  He  admits  that  be  is 
liable  to  tbe  superintendence  of  the  directors ;  but  does  it  follow 
from  this  that  they  are  entitled  to  act  as  judges  and  parties 
at  the  same  time.  With  great  deference,  1  say  tbey  bad  no 
power  to  try  the  man  in  this  way. 

Lord  Presidenl,— 'There  is  no  doubt  that  this  man  held  his 
office  ad  vitam  aut  cufpam ;  but  the  question  is,  how  is  culpa  to 
be  found  against  him,  if  it  exists,  and  by  whom  ?  There  are  va- 
rious modes,  according  to  tbe  particular  office,  by  which  officers 
may  be  removed.  In  regard  to  your  Lordships,  Judges  of  the 
Supreme  Ckiurt,  the  mode  by  which  culpa  can  be  established  is 
by  impeachment.  Sheriffs  may  be  complained  of  to  this  Court, 
or  by  complaint  to  the  Circuit  Court  of  Justiciary,  at  which  it  is 
publicly  intimated  that  any  may  state  complaints  against  tbcoi. 
These  all  hold  office  ad  viiam  aut  cvlpam,  and  may  be  removed 
in  that  way.  Now,  this  man  here  may  be  removed  o6  culpam. 
Of  that  there  is  no  doubt ;  and  who  are  to  judge  of  that  culpa  but 
the  directors  and  superintendents  of  the  school,  in  the  first  in- 
stance. Whether  it  be  competent  to  suspend  their  judgment,  is 
another  question.  But  in  the  first  instance,  it  is  tbe  directors 
who  are  to  try  it.  Now  here  there  is  certainly  prima  Jmcie  evi- 
dence from  this  decree,  in  the  question  of  divorce,  that  there 
was  culpa.  He  would  have  been  entitled  to  appear,  and  to  be 
heard  in  that  action.  I  entertain  no  doubt  of  that.  An  action 
is  brought,  alleging  that  I  have  been  guilty  of  adultery  with 
another  inan*s  wife,  and  seeking  a  divorce  against  the  wife, — am 
I  not  entitled  to  appear  there,  and  show  that  I  whs  not  the  pan-r 
mour.  I  might  prove  I  was  two  hundred  miles  from  tbe  place 
where  it  was  said  to  have  been  committed ;  that  I  was  not  in 
the  kingdom  at  the  time,  or  a  hundred  other  things,  to  show  my 
innacence.  This  man  was  entitled  to  ap(»ear,  and  be  heard ; 
but  although  he  did  not  appear,  yet  tbe  decree  is  at  least  prima 
Jacie  evidence  against  him.  I  think  the  directors  proceeded  in  a 
perfectly  proper  manner. 

Lord  GiUien.-^l  think  the  directors  have  acted  with  great 

Propriety  in  all  that  Aey  did.  There  is  no  power  given  to  them 
y  the  constitution  to  bring  decbiratory  actions.  This  man  is  to 
hold  bis  office  ad  viiam  aut  culpatft.  True ;  but  suppose  tbe 
directors  received  information  which  satisfied  their  minds  that 
this  man  was  a  person  of  immoral  character,  Are  tbey  not  en- 
titled to  remove  him  ?  I  think  they  are.  Now,  what  was  tbe 
fact  ?  Why,  they  saw  a  process  of  divorce,  in  which  decree  bsd 
been  pronounced,  finding  that  this  woman,  Mrs  Bell,  bad  been 
guilty  of  adultery  with  tbe  suspender.  Were  they  not  entitle 
to  go  upon  this  ?  It  is  said  he  was  no  party  to  that  action.  But 
it  is  to  be  recollected  that  a  decree  of  divorce  has  very  peculiar 
effect     By  Sutute  1600^  c.  20,  it  is  expressly  declared,  that  s 
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man  convicted  of  adultery  with  a  woman,  even  although  in  an 
action  to  which  he  ii  no  party,  cannot  marry  that  woman. 
When  the  directors  saw  that  this  roan  was  found  by  the  compe- 
tent Court  guilty  of  adultery  with  Mrs  Bell,  what  were  they  to 
do  ?  Were  they  to  shut  their  eyes  to  that  fact?  Certainly  not. 
And  how  did  they  proceed  ?  Tfaey  direct  a  letter  to  be  written 
to  the  suspender,  saying,  here  is  a  decree  finding  you  were  guilty 
of  adultery;  can  you  satisfy  us  that  it  is  wrong?  He  answers, 
**  You  hare  no  authority  to  inquire  into  the  matter,  and  I  will  give 
no  explanation,  except  before  the  competent  Court.  I  will  get 
a  verdict  of  a  jury,  in  an  action  of  damages  in  which  I  am  a  de- 
fender, aasoilaieing  me.  Wait  till  that  is  obtained.'*  But  that 
verdict  might  prove  nothing  at  idl,  and  certainly  would  not  set 
aside  the  previous  decree.  He  also  seems  to  set  up  a  defence, 
and  say,  '*  how  do  you  know  that  this  decree  may  not  have  been 
obtained  by  a  conspiracy  between  the  man  and  woman  to  ruin 
me.**  I  cannot  presume  any  such  conspiracy.  If  tfaey  were 
guilty  of  it,  they  ought  to  stand  at  a  very  different  bar,  as  having 
eommicted  a  crime  of  the  bluckest  die. 

The  Court  adhered. 

First  Division. — Lord  Ordinary,  Moncreiff. — Jci.  Solicitor- 
General  (Cockburn),  G.  Bell — AU,  Dean  of  Faculty  (  Hope). 
— Alexander  Miller,  and  Andrew  Storie,  W.S.,  Ageuu. — D. 
Clerk.— [J.ir.2>.l 

2d  July  1833. 

No.  409. — William  Harvey,  Advocator^  v.  Ro- 
bert Haldane,  (Cassels*  Trustee,)  &c,  Re- 
spondents. 

Bankrupt  —  Trustee  —  Landlord  and  Tenant  —  Ijease  —  Da- 
mages— ^  p^rty  having  let  a  jarm  on  a  teate  of  nineteen 
years,  under  obiigation  to  erect  certain  neceseary  buUtlingt  for 
the  tenant ;  and  the  landlord  having  been  tequestrated,  and  hit 
trustee  infefi  in  the  estate — Held^  /.  In  a  question  with  the 
creditors,  that  the  tenant  had  a  ftreferable  right,  and  that  the 
trustee,  as  in  loco  of  tfte  landhrdt  was  bound  to  implement  the 
stipulations  in  the  lease,  as  being  essentialia  thereof, — //.  That  he 
was  liable  in  damage*  Jor  non-imptement^  to  the  fuU  amount  of 
the  rents  received  by  him  as  trustee. 

In  the  year  1824,  the  late  John  Cassels  and  the  ad- 
Tocaior  e.ntered  into  missives  of  lease,  whereby  the 
former  let  to  the  latter  the  farm  and  lands  of  Wester 
and  £aftter  Mains  of  Arnprior,  witii  the  houses,  grass, 
and  pertinents,  for  the  space  of  19  years  from  Martin- 
mas 1824,  at  the  yearly  rent  of  £210,  payable  at  Can- 
dlemas and  Lammas  yearly.  The  missive  granted  by 
Cassels  let  the  subjects,  with  "  two  hundred  single 
carts  of  dung  yearly,  with  a  malt-barn,  or  £10  dis- 
count yearly  for  want  of  it;**  and  it  also  contains  the 
following  provision  respecting  buildings:— > 

<*  A  barn  to  be  built  the  same  length  as  the  old  one,  and 
stable,  and  byre,  and  cart-shed,  with  a  granary  above  it,  the  side 
walls  to  be  nine  feet  high,  and  all  foreign  wood  and  slate,  with 
a  little  shed  on  the  west  side  of  the  byre  for  young  cattle,  me 
to  pay  for  eighty  chalders  of  lime  at  Saucliie  Kilns  or  Stirling 
ones.  Where  drains  are  needful,  me  to  open  tbem,  and  Wil- 
liam to  fill  them  to  my  pleasure.  The  caster  march  fence  be- 
twixt Mr  Stirling  and  Arnprior  is  to  be  mnde  right,  and  the  rest 
of  the  fences  above  plantations  is  to  b^ept  up  by  myself  and 
the  other  fences.*' 

Cassek*  affairs  having  become  embarrassed,  he  was 
sequestrated  under  the  Bankrupt  IStatote  in  1826. 
The  respondent  having  been  elected  trustee,  was  in- 
feft  in  the  estate.  Cassels  not  having  implemented 
the  provisions  of  the  lease,  the  advocator  called  upon 
the  trustee  to  do  so,  and  paid  his  rent,  under  protest 
for  damages  for  non-implement.  The  rereipts  for 
the  rent  contained  a  similar  reservation.  The  trus- 
tee having  sold  the  property,  the  advocator  raised 


a  summons  in  18S0,  before  the  Sheriff  of  Stirling- 
shire, concluding  for  implement  of  the  conditions  of 
the  lease,  and  for  compensation  or  damages  sustained 
by  non-implement.  The  Sheriff- substitute,  on  the 
20th  October  1830,  pronounced  this  interlocutor: — 

"  Finds  that  the  defender,  as  statutory  trustee  on  the  seques- 
trated estHtes  uf  John  Cassels  of  Arnprior,  and  who,  by  Stature, 
is  expressly  enjoined  to  recover  and  convert  into  money,  in  the 
speediest  and  most  effectual  manner,  the  whole  estate  under  bis 
management  or  power,  in  order  that  the  same  may  be  distributed 
among  the  creditors,  is  not  bound  to  implement  the  obligations 
incumbent  on  the  bsnkrupt  by  the  missives  of  set  libelled  on ; 
therefore,  sustains  the  defences,  assoilzies  the  defender  from  the 
conclusions  of  this  action,  and  decerns  :  Finds  the  defender  en- 
titled to  expenses,  of  which  allows  an  account  to  be  given  in, 
and  remits  the  same,  when  lodged,  to  the  auditor  of  Court  to 
tax  and  report  thereon,  without  prejudice  to  any  claim  of  da- 
mages competent  to  the  pursuer  under  the  sequestration,  in  con- 
sequence of  non-implement,  as  accords  of  law.** 

On  the  19th  January  1831,  the  Sheriff-substitute 
adhered,  and  added  the  following  note : — 

"  The  Sheriff-substitute  considers  the  case  to  be  one  of  dif- 
ficulty ;  but  after  giving  it  all  the  consideration  in  his  power,  he 
remains  of  the  opinion  expressed  in  the  interlocutor.  As  sta- 
tutory trustee,  the  Sheriff-substitute  thinks  that  the  defender  is 
not  bound  to  implement  the  terms  of  the  missive  libelled  on. 
The  claim  of  the  pursuer,  it  appears,  must  resolve  into  one  of 
damages  for  non>implement  on  the  part  of  the  bankrupt ;  and 
from  the  prayer  of  the  petition,  the  pursuer  himself  seems  to 
have  come  to  be  of  that  opinion ;  but,  under  the  conclusions  of 
the  summons,  and  statements  in  the  closed  record,  the  same  can- 
not be  determined." 

The  Sheriff-depute  having  aflSrmed  the  judgment  of 
the  Substitute,  the  advocator  brought  the  case  under 
review  of  the  Court  of  Session,  and  pleaded — I.  The 
missive  of  lease  in  the  advocator's  favour  being  clad 
with  possession,  and  having  all  the  other  requisites  of 
the  Act  1440,  is  entitled  to  the  benefit  of  that  Act,  and 
is  therefore  effectual  to  him  against  all  '*  into  whose 
hands  soever  the  lands  come." — II.  A  trustee  under  a 
sequestration  takes  the  real  estate  of  the  bankrupt, 
subject  to  all  the  burdens  effectual  against  the  estatOy 
or  prestable,  de  Juturoy  by  the  bankrupt  as  proprie- 
tor.— III.  Conditions  appearing  ex  facie  of  a  lease,  or 
of  a  document  referred  to  in  the  lease,  are  effectual 
against  singular  successors  acquiring  the  lands. — IV. 
The  subject  let  to  the  advocator,  and  for  which  he 
agreed  to  pay  the  stipulated  rent,  being  not  merely 
the  naked  land  as  it  then  stood,  but  also  the  houses 
and  farm-steading  defined  in  the  missive,  all  acquiring 
right  to  the  property  of  the  land,  either  by  voluntary 
or  judicial  title,  are  oound  to  place  the  subject  in  the 
condition  as  so  let,  or  otherwise,  they  are  bound  to 
pay  him  damages,  or  what  is  the  same  thing,  to  allow 
him  a  deduction  from  his  rent  for  the  loss  he  yearly 
sustains  from  their  failure.  The  rent  was  the  condi- 
tional equivalent  for  the  possession  both  of  the  land 
and  of  the  specified  steading,  and  as  the  advocator  has 
only  got  possession  of  the  one,  he  is  not  bound  to  pay 
rent  for  tlie  other. — V.  The  principle  which  the  Sne- 
riff  has  made  the  ratio  of  his  judgment  applies  only 
where  the  bankrupt  is  lessee,  and  where  his  trustee 
iempe^live  repudiates  the  lease, — the  reason  of  the 
principle  being  the  inexpediency  of  creditors  adopting 
the  speculations  of  the  bankrupt. — VI.  If  the  trustee, 
however,  takes  up  the  lease  as  tenant,  he  is  not  en- 
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titled  afterwards  to  abandon  it,  bnt  is  liable  to  the 
landlord  in  all  the  obligations  incumbent  on  the  te- 
nant. In  like  manner,  where  the  trustee  takes  up  the 
estate  as  landlord,  he  is  liable  to  the  tenant  in  all  the 
obligations  incumbent  on  the  landlord. — VII.  The  re- 
spondent having  recognised  the  lease,  and  haying  per- 
formed  certain  of  its  stipulations,  is  barred  by  homo- 
logation from  objecting  to  perform  the  other  stipula- 
tions concluded  for. — VIII.  The  respondent  having 
approbated  the  missive  of  lease,  by  demanding  from 
tlie  advocator  full  performance  of  his  part  of  the  con- 
tract, is  not  entitled  to  reprobate  it  by  refusing  to  im- 
plement the  counterpart  ooligations  on  the  landlord. — 
IX.  A  landlord  at  common  law  is  bound  to  afford  to 
his  tenant  houses  and  offices  adequate  and  suitable  for 
the  purposes  of  the  farm. — X.  The  libel  is  sufficient- 
ly broad  to  comprehend  the  common  law  obligation 
on  the  landlord,  as  well  as  that  contracted  by  the 
lease,  in  respect  it  sets  forth,  not  only  the  stipula- 
tions to  that  effect  in  the  lease,  but  also  that  the  houses 
and  offices  were  **  in  a  state  of  ruin,**  and  "  quite  in- 
adequate for  the  farm  ;**  and  further,  that  the  offices 
stipulated  in  the  lease  were  of  dimensions  suitable  to 
the  extent  of  the  farm. — XI.  The  sale  of  the  estate 
by  the  respondent  cannot  affect  the  advocator's  claims, 
in  respect  it  was  effected  pendente  lite^  whatever  claim 
of  recourse  or  otherwise  the  respondent  may  have 
against  the  purchaser.  Though,  however,  it  could, 
the  respondent  would  be  liable  in  yearly  damages  to 
the  advocator  for  the  time  the  estate  remained  in  his 
possession,  and  during  which  he  received  full  payment 
of  the  rent  from  the  advocator,  under  reservation  of 
all  his  claims  under  the  lease.  Answered — I.  The 
obligations  alleged  to  have  been  undertaken  by  John 
Cassels  in  the  document  libelled  on  were  of  a  personal 
nature,  which,  even  if  good  against  himself  and  his 
representatives,  are  not  effectual  against  creditors  or 
singular  successors. — II.  The  defender,  as  trustee  un- 
der the  sequestration,  and  acting  according  to  the  pro- 
visions of  the  Statute  54  Geo.  III.  c.  137,  is  not  liable 
in  any  of  the  conclusions  of  the  advocator's  summons ; 
and,  more  especially,  is  not  liable  in  that  conclusion 
which  relates  to  the  erecting  and  building  of  houses. — 

III.  A  tenant*s  claim  for  reimbursement  of  money 
expended  by  him  in  terms  of  the  lease,  on  buildings 
or  other  improvements,  is  not  good  against  singular 
successors,  or  succeeding  heirs  of  entail ;  and  upon 
the  same  principle,  a  fortiori^  a  tenai>t  cannot  enforce 
against  creditors  or  singular  successors  implement  of 
an  obligation  to  build  or  improve,  undertaken  by  the 
landlord  in  a  lease,  to  which  they  are  not  parties.— - 

IV.  By  the  dismissal  of  the  action  now  under  advo« 
cation,  the  advocator  is  by  no  means  excluded  from 
any  remedy  which  may  be  legally  competent  to  him 
in  consequence  of  the  alleged  failure  of  Cassels  to  im- 
plement the  obligations  nndertaken  by  him  in  the 
missive  of  lease.  But  it  is  not  incumbent  on  the  re- 
spondent hero  to  consider  whether  any  such  remedy 
exists,  or  to  what  extent  it  may  be  made  available. — 

V.  The  respondent  lias  not,  by  homologation  or  other- 
wise, rendered  himself  liable  in  the  conclusions  of  the 
present  action. — VI.  Supposing  that  any  of  the  con- 
clusions of  the  present  action  were  well  founded  to 
any  extent  whatsoever,  the   utraoi^t  effect  of  them 


would  be  to  enable  the  advocator  to  constitute  a  debt 
as  due  to  him  by  the  said  John  Cassels,  so  as  to  bo 
ranked  npon  his  sequestrated  estate  pari  passu  with 
the  other  personal  creditors,  and  to  draw  a  dividend 
accordingly. 

Lord  Mackenzie  ordered  pases,  and  on  1 8th  May 
1833,  reported  them  \o  the  Court,  with  the  following 

<'  Note, — The  Lord  Ordinary  considers  this  a  question  not 
without  difficulty,  and  of  importance.  On  tbe  one  bond,  the 
trustee,  who  has  right  to  a  dif«position  from  tbe  debtor,  or  an  ad- 
judication equivalent,  and  to  be  infeft  and  admitted  as  vassal  by 
the  superior  (sec  31  Bankrupt  Act),  and  to  levy  tbe  rents,  and 
exercise  other  acts  of  proprietorship,  and  to  sell  tbe  estate  to  a 
purchaser,  deriving  title  through  him,  seems  to  be  very  like  any 
other  singular  successor  in  the  lands  in  reference  to  the  tenants 
bv  lease.  On  tbe  other  band,  substantially,  tbe  view  of  the 
Bunkrapt  Act  seems  to  be  to  enable  tbe  creditors  to  sell  tbe 
estate  to  a  purchaser,  bv  whom,  or  out  of  the  price,  the  obligations 
of  the  proprietor,  so  rar  as  affecting  the  land  or  the  proprietor- 
ship, should  be  undertaken,  not  to  oblige  or  enable  them  to  be- 
come permanent  landed  proprietors  themselves,  like  a  corpora- 
tion ;  and  it  seems  not  to  contemplate  the  sequestration,  as  im- 
mediately subjecting  the  creditors  to  cluims  which  may  be  very 
large  before  any  funds  can  be  recovered  to  answer  them.  Then 
the  principle  on  which  a  singular  successor  is  held  to  be  liable 
fur  such  stipulations  in  favour  of  tenants,  seems  not  itself  very 
clearly  such  as  can  apply  to  creditors  of  a  bankrupt.  In  so  far 
as  it  goes  beyond  retention  of  the  rents,  it  may  be  conceived, 
perhaps,  to  consist  in  an  implied  voluntary  undertaking  of  j^uch 
burdens  by  the  trustee,  to  tbe  relief  of  tbe  seller,  in  consideration 
of  an  allowance  in  settling  the  price,  and  not  in  the  constitution 
by  the  lease  of  any  proper  real  right  adhering  to  the  land,  and 
necessarily  affecting  all  successors  in  tbe  right  of  properry 
therein,  on  whatever  title.  In  that  view,  however,  there  might 
be  difficulty  in  sustaining  such  implication  in  reference  to  credi- 
tors who  pay  no  fixed  price,  and  can  scarcelv  be  held  willing  to 
undertake  obligations  requiring  advances  of  money  before  any 
thing  is  drawn  from  the  estate,  in  order  to  relieve  the  debtor.*' 

At  advising, 

Lord  Cringleiie  said,  from  the  terms  of  tbe  contract  of  lease, 
the  landlord  became  bound  to  perform  the  stipulations  therein 
mentioned,  and  for  this  the  tenant  was  to  pay  a  rent  of  .€210 
a-ycHr.  The  Statute  1449,  c.  18,  had  nothing  to  do  in  the  de- 
termination of  obligations  in  a  leaser-it  only  protected  tenants  in 
possession  ogainst  singular  successors.  Whether  obligations  in  a 
lease  shall  be  held  real  burdens,  and  affect  singtrlar  succcsisons. 
depends  on  the  fact  of  their  being  essential  constituent.^  of 
tbe  lease.  This  was  laid  down  in  a  Note  to  Mr  Ivor)'*8  Er>k. 
The  principle  which  fixed  an  obligation  in  a  lease  ns  a  real  bur- 
den, was,  that  the  obligation  was  inherent  in  the  lease.  The 
stipulations  as  to  the  dung  and  keeping  the  fences  in  repair,  wen* 
constituent  parts  of  the  lease.  So  was  the  obligation  to  build 
the  houses,  &c.  But  this  lust  is  also  a  natural  obligation  on  the 
landlord ;  and  even  if  there  had  been  no  such  agreement,  it  would 
have  been  incumbent  on  him  to  build  and  keep  them  in  repair. 
If  they  were  destroyed  by  inundation,  &c.,  the  landlord  wou!d 
have  been  bound  to  rebuild  them.  The  burden  of  doing  so  did 
not  fall  on  the  tenant.  It  was  an  obligation  which  aroae  out  of 
the  lease  itself,  and  was  it  not  to  be  performed,  and  the  tenant's 
cattle  to  remain  in  the  open  air,  because  the  landlord  became 
bankrupt  ?  Tbe  trustee  and  creditors  of  the  landlord  con>e  into 
bis  place^and  representing  him,  must  perform  the  obligations  in 
the  lease  incumbent  on  him.  The  trustee  entered  into  posses- 
sion in  1826,  and  has  drawn  the  rents  down  to  1830,  when  be 
sold  the  property.  But  be  had  not  performed  tbe  obligations  in 
the  lease ;  and  if  the  tenant  had  not  paid  his  rents,  be  would  have 
been  at  common  law  entitled  to  retain  them  till  tbe  bouses  sti- 
pulated for  were  built,  or  to  have  applied  them  in  erecting  the 
houfies  as  far  as  they  would  go.  He  thought  the  tenant  a  pre- 
ferable creditor  to  the  extent  of  the  rents,  and  the  trustee  bound 
to  apply  them  in  the  erection  of  the  buildings.  The  trustee 
adopted  the  leasc;  and  acknowledged  tbe  right  of  the  tenant 
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under  ir.  The  trustee  was  in  no  better  situation  than  a  singular 
successor.  He  eould  see  no  difference  between  the  condition  of 
an  heritable  creditor  and  any  other  body  of  creditors  in  this  case. 
Tlie  trustee  was  liable  in  damages,  t.  e.  in  the  expenses  of  erect- 
ing the  houses,  and  he  thought  the  tenant  was  entitled  to  the 
same  rights  as  if  he  had  not  paid  his  rents. 

lA>r(i  Mea'iorvbank  concurred. 

Lord  Gtenlee  said,  the  rents  were  paid  under  rescrration,  and 
must  be  held  as  still  in  medio.  The  estate  had  been  sold,  and 
the  trustee  divested,  long  after  this  process  wbs  raised,  though 
In-fore  judgment  bad  been  pronounced.  The  only  question  \v»s, 
whether  a  decree  should  now  go  out  against  the  trustee  to  build 
the  bouses  ?  The  trustee  was  only  vested  with  the  property  as 
factor,  to  hand  it  over  to  the  purchaser.  He  was  only  interim 
proprietor.  He  drew  four  year's  rents,  ^800,  and  is  in  posses- 
sion of  them.  He  was  not  liable  in  the  prestations  of  the  lease 
bf'yond  that  sum.  It  would  be  great  hardship  not  to  give  the 
tenant  relief  to  that  extent.  He  would  find  the  trustee  liable  as 
far  as  his  funds  would  go,  reserving  his  relief  against  singular 
successors. 

Lorfl  Jtistice-Clerk  concurred  in  opinion  with  their  Lordships. 
The  rents  were  in  tnedio  at  this  moment,  and  the  tenants*  rights 
were  as  broad  now  as  ever  they  were.  If  the  trustee  kept  the 
property  instead  of  selling  it,  and  drew  the  rents,  he  was  bound 
to  fulHl  the  inherent  obligations  in  the  lease,  which  constitute 
the  c^scnliaU  of  the  contract.  If  the  trustee  insists  on  the  tenant's 
performance  of  his  obligations,  payment  of  rent,  &c.,  then  he 
nust  also  perform  the  counter-obligations.  The  tenants*  claims 
were  preferable  to  the  extent  of  the  rents  drawn  by  the  trustee. 
It  was  not  a  demand  for  damages  to  be  recovered,  but  that  the 
obligations  of  the  lease  should  be  implemented. 

Lord  Glen  tee  said,  as  to  expenses  it  was  not  so  clear.  Look 
to  the  SherifTs  interlocutor.  The  <)ue5tion  was  this,  was  he  a 
)K,T<4onal  creditor  or  not  ?  Does  he  want  the  houses  built,  and 
damages  besides  ? 

Lord  i/iratfowtonit.— Looking  to  the  main  substance  of  the 
thing,  we  must  give  expenses.  The  trustee  knew  that  he  had- 
j€dOb  in  his  posse.^sion,  and  that  the  claim  made  was  less  than 
thnt.  The  Sheriff  found  the  trustee  entitled  to  expenses,  and 
we  have  upset  his  interlocutor. 

Lord  Justict'-Cterk  concurred. 

Tlie  Court  pronounced  this  luterlocutor  : — 

"  Alter  the  interlocutor  of  the  Sheriff,  complained  of  by  the  ad- 
vocator :  Find  that  the  respondents  are  bound  to  implement  the 
stipulations  contained  in  the  advocator's  lease,  and  in  damages 
for  non-implcmcnt,  to  the  full  extent  of  the  amount  of  the  rents 
received  by  the  respondent,  as  trustee  on  the  sequestrated  estate 
of  the  Idle  Mr  Cassels,  reserving  to  the  advocator  all  claims 
competent  to  him  against  the  purchaser  of  the  estate  from  the 
trustee :  Find  the  respondents  liable  in  expenses,  both  in  this 
and  in  the  Inferior  Court :  Allow  accounts  thereof  to  be  lodged, 
and  remit^  the  same  to  the  auditor,  to  tax  and  report ;  quoad 
ultra,  remit  the  cause  to  the  Lord  Ordinary  to  proceed  further, 
and  deceni." 

Advocator's  Authoritie8.~1449,  c.  18.  IL  Bell  Com.  pp. 
66,  79,  413,  60&  Bell  on  Leases,  p.  BL  Arbnthnot  v.  Col- 
quhoun,  2d  February  177?.  Morison  «.  Fatullo,  dd  February 
1787.  Bell  V.  Lamont,  14th  June  1814;  F.  C.  Bruce,  8th 
July  1822 ;  I.  Sh.  Appeal  Cases,  9\S,  Fraser  p.  Maitland,  9th 
March  1824,  affirmed;  Shaw*8  Appeal  Cases,  II.  37.  Red- 
feam,  26th  May  1813;  L  Dow,  p.  65.  Gordon,  5th  February 
1824 ;  F.  C.  Stair,  II.  9,  sec.  2.  Cuthtll,  2l«t  November 
1818.  Kirkland,  &c.  v.  Gibson,  17th  May  1881,  affirmed  11th 
March  1833. 

Respoudenta*  Authorities. — Macsdowal  v.  Maodowal,  17tli 
December  1 760 ;  Mor.  15,259.  Morrison  v.  Patullo,  3d  Febru. 
ary  1787.  Dillon  v,  Campbell,  14th  January  1780.  Farquhar 
p.  Webster,  Sd  March  1792;  Bell's  Cases,  207.  Taylor  v. 
Betbune,  March  1792;  Bell*8  Cases,  214.  Todd  ond  Mon. 
crieff  9.  Sftene,  14th  Jannary  1828;  IL  Shaw  and  Dunlop,  113, 
affirmed  26th  June  1825.  Fnuer  p.  Ditto,  25th  February  1831, 
affirmed ;  Wilson  and  Shaw's  Appeal  Cases,  VI.  96.  Duudas, 
19th  January  1832;  Sh.  1.  p.  252,  and  Digest,  voce  "Bank, 
ruptcy,-  p.  267.     Ferrier  and  Trustees  of  Lyell,  &c.,  24th  May 


1822;  Sh.  I.  169.  Ersk.  II.  12,  see.  36.  Bell's  Com.  L  p. 
283,  5th  Edit.  Wylic  p.  Duncan,  8th  December  1803;  Mor. 
10,259. 

Second  Division. — Lord  Ordinary,  Mackenzie. — jlct,  Jame- 
son and  James  Anderson. — Mi.  Skene  and  Walker. — Alexander 
Cussells,  W.S.,  William  Alexander,  W.S.,  and  H.  Davidson, 
W.S.,  Agents— Mr  Holland,  Clerk.— [J.  r.  //.] 

2d  July  1833. 

^0.    410.  —  William    Calderhead*s    Trustees, 
Raisers^  v.  John  Alston,  &c.,  Claimants, 

Sncpossion — Trust- Settlement — Distribution — A  party  having 
cr.'cuti  d  a  holograph  general  sctilcmcnt,  providing  cquallt/  for 
the  children  of  the  testator*s  cousins — one  couiin  having  left 
several  children,  and  one  of  these  children  having  been,  for  certain 
reasons,  cut  off  from  the  succession  accruing  to  his  mother  and 
her  children,  with  these  provisions,  that  "  what  was  intended  as 
his  share  sh(dl  be  equally  divided  amongst  her  other  surviving 
children,  but  tlie  money  I  have  already  advanced,  together  with 
the  lawful  interest  vfit,  to  be  deducted  from  her  one- fifth  share  ;" 
and  also,  that  "  each  of  the  children  of  these  four  J'amilies  shall 
have  equal  shares,  with  the  exception  before  mentioned,  of  John 
MarshaWs  share,  which  is  cut  ojjf* — Ntld,that  the  other  children 
of  that  cousin  are  entitled,  not  only  to  their  equal  shares  of  the 
whole  funds,  but  in  addition,  to  divide  among  themselves  alohe, 
the  share Jbrfeitcd  by  their  brother. 

Williain  Calderhead,  merchant  in  Glasgow,  executed, 
10th  November  1816,  a  holograph  general  trust-set- 
tloment  in  favour  of  his  sister  Margaret,  his  brother 
'J'homas,  and  others,  reserving  power  to  revoke  or 
alter, — whereby, 

**  In  the  second  place,  I  hereby  authorise  and  appoint  my  said 
trustees  and  their  al'orcsaids  to  appropriate  the  following  sama 
to  be  paid  out  of  my  said  estate,  for  the  decent  support  of  the 
parties,  to  commence  at  my  decease,  until  they  receive  their 
principal  legacies,  after  my  sister  and  brothers*  deaths,  riz.  jCIOO 
per  annum  to  my  brother,  Thomas  Calderhead ;  j£50  to  John 
Alston,  senior,  my  eouain,  and,  at  his  death,  the  half  of  this  sum 
to  his  widow  during  her  widowhood,  the  other  half  equally 
amongst  all  his  children ;  £50  to  James  Wallace,  senior,  my 
cousin,  the  one-half  of  this  sum  for  himself,  and  the  other  equally 
amongst  all  his  children  ;  .€50  to  my  cousin  Peter  Caldherhead*s 
family,  to  be  paid  by  his  son  John,  vis.  j£20  to  his  son  John, 
jei5  to  his  son   Peter,  j£10  to  his  daughter  Christtaa,  Mrs* 
Smell ie,  and  ^5  to  his  daughter  Mrs  Russers  children ;  £50  to 
my  cousin,  Jean  Calderhead,  widow  of  Andrew  Marshall,  one- 
half  of  which  for  her  own  support,  and  the  other  half  equally 
amongst  her  children,  John  excepted ;  ^5  to  be  paid  to  Aan 
Craig,  wfUow  Scott,  sayj^lO  Sterling. — N.B.  All  the  above 
sums  to  be  paid  annually,  or  twice  in  the  year.     And  also  £\0 
Sterling  to  my  cousin.  Agues  Young  or  Scott,  to  be  paid  in  the 
like  manner,  say  £20  Sterling,  and  the  hulf  of  that  sum  to  her 
husband,  if  he  survli'es  her.     And  I  also  authorise  and  appoint 
my  said  trustees  and  their  aforesaids  to  pay  the  following  sums 
in  twelve  months  after  my  decease  :  :£500  Sterling  to  the  Glas. 
gow  Infirmary;  £100  to  the  Hospital  for  the  Deaf  and  Dumb; 
j6I00  (Sterling)  to  the  Magd:ilen  Hospital ;  £100  to  the  Lunatic 
Asylum;  .€100  to  the  North  Quarter  Session;  £100  to  the 
North  Quarter  Free  School,  sny  Lennox's  School ;  one  hundred 
guineas  to  be  remitted,  as  a  mark  of  my  esteem,  to  Mrs  Ann 
Crosbie,  Norfolk,   Virginia,  or,  in  case  of  her  death,  to  her 
daughter,  Ann  Crosbie.     And  I  further  authorise  and  appoint 
ray  said  trustees  and  their  foresaids  to  pay  the  following  sums  in 
twelve  months  after  my  decease,  and  to  lay  out  W.  C.  Wallace's, 
William  Alston,  son  of  John  Alston,  senior,  and  William  Alston, 
son  of  Thomas,  money  at  interest,  on  sufficient  security,  until 
they  are  twenty-one  years  old,  and  to  pay  them  the  mterest 
thereof,  or  such  part  of  it  as  they  may  judge  necessary  for  them, 
the  balance  to  be  added  to  the  principal,  and  their  shares,  in  case 
of  death  before  they  are  of  age,  to  be  divided  equally  between 
their  brothers  and  sisters  :  One  thousand  guineas,  say  one  thou- 
sand guineas  to  William  Calderhead  Wallace,  son  of  James 
Wallace,  senior,  in  full  of  his  share ;  one  thousand  guineas  to 
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William  Alston,  son  of  John  AUton,  lenior;  one  tfaonnnd 
guineas  to  William  Alston,  son  of  Thomas  Alston  ;  one  hundred 
guineas  to  James  Calderhead  Alston,  son  of  John  Alston,  junior, 
son  of  Thomas.  The  bouse  at  Rutherglen,  which  I  bought 
from  and  now  possessed  by  James  Wal- 

lace, senior,  I  leave  and  bequeath  to  the  said  James  Wallace 
during  his  life,  and,  at  his  death,  to  his  son,  James  Wallace,  and 
bis  heirs.     The  house  at  same  place,  possessed  by  John  Alston, 
senior,  I  leave  and  bequeath  to  him  during  his  life,  and  to  bis 
widow  after  his  death,  during  her  life,  and,  after  both  their  deaths, 
tp  their  son,  James  Alston,  and  his  beirs.     I  also  leave  and  be- 
queath to  my  siiiter,  Margaret  Calderhead,  all  my  coina  and 
specie,  rings  and  trinkets,  with  all  the  plate  and  funiiture  in  the 
bouse,  of  every  kind  whatever,  at  her  own^  disposal ;  the  furni- 
ture and  plate  I  never  considered  mine ;  and  to  my  brother, 
Thomas  Calderhead,  my  watch  and  li'irary.     In  the  last  place, 
I  hereby  leave  and  bequeath  to  my  sister,  Margaret  Calderhead, 
the  yearly  income  or  annual  interest  of  the  whole  residue  of  my 
estate  of  whatsoever  kind,  whether  real,  personal,  or  heritable, 
during  all  the  days  of  her  life,  and,  at  her  (L'atb,  to  my  brother, 
Thomas  Calderhead,  during  bis  life,  and,  after  both  their  deaths, 
the  whole  remaining  principal  of  my  estate  to  be  equally  divided 
amongst  the  fumilies  of  my  tive  cousins-german,  in  the  manner 
and  proportions  hereafter  described,  viz.  one-fifth  part  to  the 
family  of  my  deceased  cousin,  Peter  Calderhead,  to  be  divided 
as  follows  :  eight-twentieth  parts  of  this  fifth  to  his  son,  John 
Calderhead,  seven-twentieths  to  Peter  Calderhead,  three-twen- 
tieths to  his  daughter.  Christian,  two  twentieths  to  the  children 
of  his  daughter,  Mrs  Russel. —  One-fifth  part  to  the  family  of 
James  Wallace,  senior,  as  follows :  ^1000,  out  of  this  fifth,  in 
tbc  first  place,  to  his  son,  William  Calderhead  Wallace,  and  the 
residue  amongst  all  his  other  children,  but  one-half  the  interest 
of  raid  residue  to  be  paid  him  during  his  life.     The  value  of 
John  Alston  and  James  Wu]lace*s  houses  to  be  deducted  from 
their  shares,  and  any  account  of  advance  that  I  may  have  against 
any  other  of  the  legatees,  to  be  deducted  from  tbeir  shares  or 
proportions  of  my  estate  :     One-fifth  part  to  Jean  Calderhead's 
iiimily,  one^balf  uf  the  interest  of  which  to  be  paid  her  for  her 
personal  support  during  her  life,  her  son  John*s  share  to  be 
divided  amongst  tbe  surviving  children  of  her*8 :    One -fifth  part 
to  the  family  of  John  Alston,  senior,  the  interest  of  one-half  of 
which,  for  bis  personal  support  during  his  life,  and,  at  his  death, 
£'20  Sterling  to  his  widow,  during  every  year  of  her  widowhood 
and  life,  say  £25  to  his  widow ;  but  I  annul  this  annuity  to  her, 
as  I  observe  I  have  before  left  her  (which  I  had  forgot)  the  half 
of  what  I  have  left  to  be  paid  her  husband  during  hia  life,  in 
caae  sht  survived  him  :    One-fifth  part  to  tbe  family  of  Thomas 
Alston,  to  be  equally  divided  amongst  all  his  children,  with  the 
exception  of  his  son,  John,  to  whom  I  leave  a  double  share,  for 
■everal  reasons,  but  burthening  him  with  the  fHctorage  of  my 
•slate,  and  the  payment  of  the  annuities  and  distribution  of  the 
legacies,  and  general  management  of  the  whole,  under  superin- 
tendence of  tlie  other  executors.** 

Then  followed  a  codicil  or  codicils,  tn  these  terms  : 

**  The  legacies  left  to  William  Alston,  son  of  John  Alston, 
senior,  and  to  William  Alston,  aon  of  Thomas  Alston,  and  also 
to  William  Calderhead  Wallace,  son  of  James  Wallace,  are  to 
he  in  full  of  their  proportions  of  my  estate,  and  I  also  leave  to 
tbe  widow  of  Thomas  Alston,  senior,  during  her  widowhood, 
£20  Sterling,  to  be  paid  her  annually  until  her  marriage.  As 
John  Marshall,  eldest  son  of  my  cousin,  Jean  Calderhead,  widow 
of  Andrew  Marshall,  baa  behaved  excessive  ill  in  many  respects, 
wid  considering  that  he  has  put  me  to  considerable  expense, 
touch  trouble  and  vexation*  in  being  obliged  to  prosecute  him  to 
relinquish  his  claim  to  part  of  hia  father*a  property,  which  he  had 
attempted  to  obtain  possession  of  (owing  to  a  want  of  legal 
form  in  some  of  the  writings,  which  he  takes  the  advantage  of^ 
after  I  had  paid  him  £50  to  relinquish  bis  ri^t  as  heir-at-law 
to  the  whole  in  favour  of  his  brothers  and  suters,  I  therefore 
hereby  cut  him  off  from  anv  share  or  part  whatever  in  the  pro- 
portion uf  my  estate  that  I  leave  to  his  mother  and  her  children, 
and  what  was  intended  as  his  share  shall  be  equally  divided 
amongst  her  other  surviving  children,  but  the  money  I  have  al- 
ready advanced,  together  with  the  lawful  interest  of  it,  to  be  de- 
ducted from  her  one-fifth  share.     And  as  Hubert  Smellie,  Mrs 


MarshalVs  son-in-law,  has  also  behaved  cxticmely  ill,  and  turned 
out  to  be  a  perfect  blackguard  and  vagabond,  I  hereby  likewise  cut 
him  off  from  any  share  of  what  be  migbt  have  been  entitled  to, 
aa  husband  to  her  daughter,  and  leave  it  to  his  wife  in  liferent, 
and  to  he  secured  to  her  children  afterwards ;  and  I  al^o  cut  him 
off  from  any  share  of  tbe  proportion  of  my  estate  that  I  have 
left  to  hia  mother,  Mrs  Smellie,  and  her  family,  and  desire  that 
bis  proportion  may  be  scrored  Co  his  wife  in  lifereBt*  and  go  to 
her  children  afterwards.     Oo  leaving  one-^ftb  part  of  the  re^ 
sidue  of  my  estate,  after  pajring  the  legacies  and  annuities,  to 
John  Alston,  senior,  James  Wallnce,  Mrs  lilarshall  and  Thomas 
Alston's  families,  I  find,  that  although  I  meant  that  my  coumiis* 
children's  proportiona  should  he  all  equal,  that  it  will  not  be  so, 
owing  to  the  difference  in  the  number  of  each  family ;  I  there* 
fore  alter  this  mode  of  division,  and  direct  that  each  of  tbe  chil- 
dren of  these  four  families  shall  have  equal  shares,  with  the  eX' 
eeptions  before  mentioned  of  John  Marshall  and  Robert  Smel- 
lie's  abares,  which  are  cut  off,  and  that  of  John  Alston,  son  of 
ThonBas*s,  double  abare.     In  consequence  of  my  cousin.  James 
Wallace,  hia  obstinate  and  confirmed  bad  behaviour,  and  hisi  im- 
proper marriage,  I  hereby  revoke  all  1  before  this  elate  have  be- 
queathed and  left  him  and  bis  family,  instead  of  which.  I  <»ub>tt- 
tute  the  following :  ^viz.  I  leave  himan  annoiryof  £:V>  Sterling 
for,his  own  life,  which,  at  bis  death,  shall  90  to  my  late  cou»in 
Thomas  Alston'a  family,  (exclusive  of  ray  rousin  John  AUtoii 
and  his  family,  who  I  have  before  provided  for,)  to  bL»  son 
James,  £500,  and  the  bouse  possessed  by  bis  father,  at  hia  and 
hia  wife'a  death,  to  his  son  William  Calderhead, 
and  to  each  of  his  daughters,  j6d00,  by  his  first  wife,  to  be  paid 
them  at  my  sister*s  death,  if  she  survives  me,  or  to  be  secured  to 
their  (his  daughter's)  children,  at  the  option  of  my  executors.— 
^.^«  As  I  observe,  1  left  W.  C.  Alston  one  thousand  guineas 
before,  I  revoke  the  above  iCIOOO.     As  this  will  is  rather  con- 
fused, owing  to  alterations  being  made  at  different  times,  &c.  &e« 
I  do  intend  to  make  out  another  in  a  better  and  dearer  manner, 
in  order  to  prevent  future  disputes,  which  too  frequently  bap- 
pen.*'  (Signed)        *<  Wiluau  Caldexuxau.** 
«  GloMsow,  lit  June  1822.** 

On  the  29th  of  Jamiary  1821,  John  Marshall,  elde^st 
aon  and  heir  of  Andrew  Marshall,  executed  a  disposi- 
tion in  the  testator*s  faTOur,  in  the  following  terms : 

'*  Considering  that,  upon  the  17th  day  of  May,  7th  day  of 
June,  and  6th  day  of  December,  all  last,  WiUiam  Calderhead, 
merchant  in  Glasgow,  obtained  decree  and  sentence  of  Court  at 
hia  instance,  before  the  Sheriff-depute  of  Lanarkshire,  and  hia 
substitute,  against  me,  decerning  and  ordaining  me  to  make  pay- 
ment  to  him  of  the  sum  o{  £^S1,  2.  \\.  Sterling,  conform  to  a 
particular  state  thereof,  made  up  and  produced  in  the  process  in 
which  the  said  decree  wn  pronouncM :  /tern.  The  lawful  in- 
terest upon  the  principal  sum  of  JC2S3,  14.  7.  Sterling,  from 
the  1st  day  of  April  1S18,  till  paid,  as  also  decerning  and  or- 
daining me  to  make  payment  to  him  of  the  sum  of  jC I,  1.  6.  as 
the  dues  of  a  precept  on  the  said  decree ;  and  farther,  considering 
that  the  said  William  Calderhead  has  agreed  to  discharge  me  of 
tbe  said  decree,  and  of  tbe  whole  auma  therein  contained,  upon 
my  granting  these  presents,  and  that  be  has  accordingly,  of  the 
date  hereof,  delivered  to  me  a  full  and  complete  discharge 
thereof:  Therefore,  and  in  eonsideration  of  the  farther  sum  of 
£\Q  Sterling,  instantly  advanced  and  paid  to  ne  by  the  said 
William  Calderhead,  aa  tbe  value  of  said  subjects,  nuiking  the 
prire  thereof  in  whole  £313,  5.  1^.,  Sterling,  I  have  sold  and 
disponed,  as  I  hereby  sell,  aJienate,  dispone  and  convey  from 
me,  my  heirs  end  successors,  to  and  in  favour  of  the  said  Wil- 
liam Calderhead,  his  heirs  and  disponees  whomsoever,  heritabijr 
sod  irredeemably,  all  and  whole/*  &c. 

Thomas  Calderhead,  predeceased  his  brother  tbe 
testator*  Tbe  testator  himself  died  5th  April  1823. 
And  his  sister  Marg^aret  survived  till  2d  April  1831. 
Thereafter,  the  trustees  broi^ht  a  midtiplepoindin^Y 
for  the  payment  of  certain  legacies,  and  tor  the  divi- 
sion of  the  residue  among  four  numerous  faftiilies  or 
the  cousins-german  of  the  testator, — via.  Peter  Cal- 
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derheadt  Jobn  Alston,  senior,  the  deceased  Jean  Cat- 
derbeid  or  Marshall,  and  the  deceased  Thomas  Al- 
ston, setting*  forth,  infer  alia^ 

**  That  in  particular,  by  said  deed  of  settlement,  tfie  legacy  or 
proportion  of  the  funds  bequeathed  to  the  said  deceased  Peter 
Calderhead's  family  Is  declared  to  be  one- fifth  share  of  the  re- 
ndue  of  the  testator's  estate,  whereas  by  the  hdogmph  writing 
before  quoted,,  the  legacy  to  said  family  is  restricted  to  one-tenth 
share  of  said  residue,  and  the  pursuers  are  difficulted  as  to  the 
effect  tu  be  given  to  the  said  holograph  writing  in  the  division 
of  Mid  estate,  and  the  parties  interested  are  not  agreed  there- 
on :  That  also  by  said  deed  of  settlement,  the  said  William 
Calderhead  bequeathed  to  James  Wallace,  son  of  James  Wal- 
hce,  senior,  during  his  life,  and  at  bis  death  to  his  son  James 
Wallace,  and  bis  heirs,  the  house  at  Rutherglen,  which  he  bought 
from  ,  and  then  possessed  by 

tlie  said  James  Wallace,  senior ;  and  likewise,  he,  by  said  deed, 
bequeathed  the  house  at  same  place,  then  possessed  by  the  said 
John  Alston,  senior,  to  him,  the  said  John  Alston,  senior,  dur* 
in^  his  life,  and  to  his  widow  after  his  death,  during  her  life, 
and  after  both  their  deaths,  to  their  son,  Jsmes  Alston,  and  his 
heirs :  But  altbuugb  by  said  deed,  the  said  William  Calder- 
head disponed  and  made  over  to  the  pursuers,  his  whole  proper- 
t/,  heritable  and  moveable,  he  neither  thereby  directed  them  to 
convey  the  houses  above  mentioned  to  the  persons  above  named, 
nor  did  he  himself  dispone  or  convey  said  bouses  :  That  the 
pursuers  are  doubtful  whether  they  are  authorised  by  the  gene- 
nl  conveyance  to  them,  and  the  intention  of  the  testator  ex- 
pressed in  said  deed,  to  give  effect  to  the  bequests  therein  stat> 
ed,  and  to  convey  the  liferent  and  fee  of  the  said  houses  in  ths 
manner  directed  by  the  said  William  Calderhead/ 

^  Claims  were  given  in  for  various  parties.  In  par- 
ticular, the  children  and  a  grandchild  of  Mrs  Jean 
Calderhead  or  Marshall,  pleaded — I.  Pursuant  to  the 
testator's  intention,  as  expressed  in  the  foresaid  deed 
of  settlement  and  codicil,  the  whole  residue  of  his 
estate  falls  to  he  divided  equally  among  the  children 
of  Jean  Calderhead,  John  Alston,  senior,  and  Thonms 
Alston,  after  excluding  William  Alston,  son  of  John 
Alston,  senior,  and  William  Alston,  son  of  Thomas 
Alston,  who  received  one  thousand  guineas  each  in  full 
of  their  shares  of  the  estate ;  but  allowing  John  Al- 
ston, son  of' Thomas  Alston,  a  double  share,  and  the 
families  of  such  of  these  children  as  are  deceased,  be- 
ing entitled  to  the  shares  of  their  respective  parents. 
•^il.  In  virtue  of  the  codicil  of  1st  June  1822,  the 
claimants  are  entitled  to  receive  payment  of  the  share 
of  the  estate  which  would  have  been  payable  to  the 
said  John  Marshall,  had  the  provision  in  his  favour 
pot  been  revoked.-^ni.  The  claimant.  Hector  Grant, 
is  entitled  to  the  share  of  the  succession  of  the  said 
deceased  William  Calderhead  falling  to  the  said  Jean 
Marshall,  daughter  of  Jean  Calderhead,  or  to  the  said 
George  Grant,  junior,  her  husband,  in  her  right,  to  the 
extent  of  £600,  with  interest  and  penalties  due  there«< 
on,  as  contained  in  the  foresaid  bond  and  assignation 
in  security,  granted  by  them  in  his  favour.  —  Fi^ 
nallt/f  The  claimants  are  entitled  to  pavment  of  their 
respective  shares  of  the  succession  of  the  testator,  ac- 
cording to  the  above  principles  ;  and  claim  according- 
ly to  be  ranked  on  the  fund  in  medio^  as  the  amount 
of  that  fund,  and  of  their  respective  shares,  may  be 
ascertained  by  the  report  of  an  accountant,  or  other- 
wise, in  the  coarse  of  this  process.  The  representa- 
tives of  Thomas  Alston,  who  all  survived  the  testator, 
and  who  contended  that  the  codicil,  had  been  written 
at  different  times  (a  fact  not  admitted  by  the  former 


claimants),  pleaded — I.  The  claimants,  as  parties  en<< 
titled,  under  the  settlement  of  the  said  William  Cal-> 
derhead,  to  a  share  of  the  free  residue  of  his  estate, 
will  fall,  under  the  terms  thereof,  and  of  the  codicil 
thereto,  to  be  ranked  and  preferred,  in  terms  of  the 
first  branch  of  the  claim. — -II.  In  terms  of  the  settle- 
ment and  codicil,  all  parties  claiming  a  share  of  the 
residue  of  the  testator*s  estate  must  give  credit  for 
any  sumis  that  may  have  been  received  by  them  or 
their  families  from  the  testator,  with  interest;  and 
these  sums,  with  interest  thereof,  must  be  taken  into 
account  in  computing  the  free  mass  of  the  estate  to 
be  divided  among  those  having  interest.^-III.  Ac- 
cording to  the  just  construction  of  the  foresaid  codicil 
or  codicils,  the  share  of  John  Marshall,  the  son  of 
Mrs  Jean  Calderhead  or  Marshall,  which  is  cut  off, 
does  not  fall  to  his  brothers  and  sisters ;  and  they, 
under  th^  subsequent  provisions  of  the  said  codicil  or 
codicils,  are  only  entitled  to  an  equal  share,  along  with 
the  claimants,  of  the  free  residue  of  the  estate. 

;  •<  The  Lord  Ordinsry  (7th  February  18d2,)  having  heard  par- 
ties* procurators.  Refuses  the  motion  now  made  for  an  interim 
decreet,  in  respect  it  is  not  consented'  to  hoc  UeUu  :  And  ap- 
points the  parties  to  revise  their  claioas  within  fourteen  days 
hence.'* 

"  8/A  March  18^2.— The  Lord  Ordinsry  having  heard  coun- 
9tA  fof  the  parties,  of  consent,  ranks  and  prefen  the  claimants, 
James  Wallace,  junior,  Janet  Wallace,  Isabella  Wallace  and 
husband,  Elizabeth  Wallace  and  husband,  Barbara  Wallace  and 
husband,  and  John  MtUer,  in  tenns  of  their  respective  claims, 
j»rim»  loco,  upon  the  fund  in  medio  for  the  sums  respectively 
claimed  by  them,  with  interest  thereof,  as  allowed  by  the  bank, 
from  the  date  of  consignation  of  the  amount  of  their  legacies 
tiU  payment,  reserving  all  questions  as  to  legal  interest  since  the 
date  of  said  consignation ;  as  also  the  claim  of  the  said  James 
Wallace  to  the  house  mentioned  in  the  claim  for  him  i  Ordainv 
the  raisers  of  the  multiplepoinding  to  make  payment  te  the  said 
claimants  accordingly,  upon  the  said  claimants  granting  dis* 
charges  for  their  respective  proportions  of  said  legacies  at  their 
own  expense :  And  allows  this  decreet  to  be  extracted  as  an 
interim  decreet,  and  decerns :  Farther,  ordains  all  parties  re- 
spectively to  revise  and  finally  adjust  their  several  claims  by  the 
third  sederunt-day  of  the  next  Session.*' 

'*  2ft  March  ISSa^The  Lord  Ordinary  having  heard  parties* 
procurators,  and  thereafter  considered  the  closed  record,  and 
whole  process, — Finds,  that  by  the  settlement  of  the  deceased 
William  Calderhead,  as  finally  left  hy  him,  (he  children  of  Jean 
Calderhead  or  Marshall,  otbeY  than  John  Marshall,  are  entitled 
to  shares  equal  Co  those  of  the  other  children  of  th^  testator^* 
cousins,  to  which  children  equal  shares  are  provided  b/  the  (es- 
tator,  with  this  addition,  that  one  equal  share,  which  would  bare 
been  the  proporton  of  John  Marshall,  if  he  ha^  not  l^eeu  ex- 
cluded, shall  also,  over  and  above,  be  divided  among  the  said 
other  children  of  Jean.  Calderhead  or  Marshall,  but  this  under 
deduction  of  the  money  which  had  been  advanced  by  the  testa* 
tor  to  John  Marshall,  and  interest ;  and  ranks  and  prefers  these 
children  on  the  fund  in  medh  accordingly :  Fioda  no  expeii-ses 
due  to  any  party  of  this  discusnion. — Noic—^The  testator  bad 
adopted  a  mode  of  division,  which  be  says  he  meant  would  pro- 
duce equality  among  the  children  favoured.  But, after  this,  wheii 
the  testator  cut  off  John  Marshall  from  his  share,  he  bestowed 
that  share  exclusively  on  the  other  children  of  Jean  Calderhead 
or  Marshall,  over  and  above  wliat  they  were  previously  to  have 
Bad,  plainly  not  understanding  the  division  among  the  whole 
children  to  be  equal  in  reference  to  that  share ;  but,  on  the  con. 
trary,  understanding  the  division  to  have  been  in  effect  equal  be- 
fore, while  that  share  was  destined  to  J'ohn  Marshall  himself,  so 
that  the  division  of  his  share  among  his  brothers  and  sisters  must 
have  been  viewed  as  an  extra  grant  to  them.  Then  he  adds  « 
codicil,  providing  in  a  more  accurate  way  a  more  equal  divi^ 
sioQ  among  all  the  children  of  bis  cousins,  but  he  still  except^ 
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this  share  of  John  Mareball.  The  Lord  Ordinary  considers 
that  to  menn,  that  he  chose  to  continue  to  the  other  children  of 
.lean  Calderhead  or  Marshall  the  right  to  have  their  brother's 
Khnrc  divided  among  them,  and  among  them  only,  over  and  aboye 
their  own  shares." 

The  representatives  of  Thomas  Alston  reclaimed^ 

praying  the  Coart 

**  to  find  that  the  claimants,  Christian  Marshall  and  others,  are 
not  entitled  to  the  share  of  John  Marshall,  which  was  cut  off 
by  the  testator,  but  that  the  same  falls  to  be  divided  among  the 
whole  children  of  the  testator*s  cousins.'* 

At  advising,  1 8th  June  1833,  they  contended,  that 
that  clanse  of  the  codicil  on  which  tliey  founded,  was 
written  after  that  on  which  the  interlocutor  proceed* 
ed — and  the  distribution  of  the  share  of  Smellie  cre- 
ated no  irregularity  at  all,  as  in  this  case. 

Lord  Meadowhank  was  much  puzzled.  He  should  desire  to 
reconsider  the  cnse,  after  having  heard  the  argument  from  the 
Bar.  It  was  also  averred,  but  denied,  that  the  principal  deed 
was  all  written  at  different  times.     He  should  desire  to  see  it. 

The  Court  delayed  till  the  principal  deed  should  be 
produced.  At  a  second  advising,  the  reclaimers  con- 
tended, that  the  last  page  of  the  codicil  was  written 
with  a  paler  ink,  and  more  trembling  hand,  than  the 
prior  part  of  the  codicil,  or  the  principal  settlement. 
The  opposite  parties  contended,  that  the  whole  deed 
had  been  evidently  revised,  so  as  to  make  the  confusion 
spoken  of  in  the  codicil, — and  in  particular,  that  the 
words  ^*  her  son  John's  share  to  be  divided,''  &c.,  were 
not  written  at  the  date  of  the  original  deed,  but  were 
evidently  filled  up  with  a  different  pen  in  a  blank  left, 
and  were  just  a  repetition  of  what  had  been  said  in 
the  codicil. 

Lord  Meadowhank  thought  that  the  two  last  pages  were  writ- 
ten at  different  times. 

The  Lord  Jutiice-Cierk  could  see  no  tremor  in  the  hand^writ* 
ing  at  the  top  of  the  last  page.  Then,  as  to  the  equality,  what 
was  to  be  said  to  the  double  share  of  Thomas  Alston  ?  Should 
it  be  spread  over  the  rest  too  ?  That  could  not  be  maintained. 
Unless  the  Court  were  to  cot  and  carve  on  the  deed,  and  in  fact, 
make  a  new  will  for  the  testator,  it  must  just  be  left  as  it  was. 
The  interlocutor  was  impregnable. 

The  Court  refused  the  note,  with  expenses  since  the 
Lord  Ordinary's  interlocutor. 

Second  Division.— Lord  Ordinary,  Mackenzie. — For  the  Al- 
stons, Dean  of  Faculty  (  Hope),  and  A.  Wood.— For  the  Mar- 
shalls,  &c.,  Jameson,  W.  Bell. — James  More,  and  Campbell 
&  Macdowall,  Agents— Mr  Holland,  Clerk.— [r.  C] 

2d  July  1833. 

No.  411.— John  Livingston,  Pursuer^  v.  Robbrt 

Reid,  Defender. 

Retention — Decree — Assignation — Pluris  Fetitio — Expenses— 
A  partly  having  brought  an  action  for  remuneration  of  services, 
pursuing  Jbrjbur  times  the  amount  uUimtUely  found  due  to  him  ; 
the  Lord  Ordinary ^  when  decerning  for  the  fourth  part  of  the 
amount  claimedt  having  found  the  defender  entitled  to  his  ex^ 
penses,  in  respect  of  his  having  offered,  before  the  action  was 
raised,  to  pay  the  same  sum ;  these  expenses  having  been  taxed  ai 
an  amount  slightly  exceeding  the  sum  decerned  for  {  and  the  pur^ 
suer*s  agent,  who  had  obtained  from  him  during  the  process,  in  se* 
cnrity  of  advances,  an  assignation  to  the  claim,  having,  as  assignee, 
brought  a  separate  action  against  the  defender  fr  the  sum  rfer- 
cernedfor, — the  defender  was  auoilzicd,  with  expenses,  and  the 
Court  adhered. 

Matheson  was  employed  by  Reid  to  draw  certain 
plans  of  the  Cathedral  of  Kirkwall.  For  these  he 
charged  £204,  lOs.    Reid  declined  to  pay  this  sum, 


bat  offered  to  pay  £50.  Matheson  declined  the  offer, 
and  raised  an  action  in  January  1B29  fur  the  full 
amount.  In  his  defences,  Heid  admitted  his  liability 
for  £50,  but  disputed  it  quoad  ultra.  The  pursuer 
acted  as  agent  for  Matheson.  And  the  latter  execut- 
ed (10th  April  1829,)  an  assignation  in  favour  of  thn 
former, — who,  on  the  29th  June  thereafter,  intimati'd 
the  fact  to  the  defender  by  a  letter,  stating  that  tlin 
assignation  was  ''  in  security  of  a  sura  of  £60  advani'ed 
by  me  to  Mr  Matheson."  The  pursuer  continued  to 
act  as  agent  for  Matheson  till  November  1830,  when 
the  agency  was  changed  ;  and,  as  alleged,  he  advanced 
other  sums  to  Matheson.  Matheson  obtained  a  ccssia 
in  IBSl.  Meanwhile,  the  Lord  Ordinary  (Corehouse) 
remitted  to  obtain  a  report  as  to  the  value  of  the 
plans  ;  and  on  obtaining  a  report  that  £50  was  sufB- 
cient  remuneration, 

"  The  Lord  Ordinary  (7th  February  1832,)  in  respect  of  the 
foregoing  signed  minute,  holds  the  process  as  wukened,  and  in 
terms  of  the  report  by  Mr  Playfair,  decerns  against  the  defender 
for  payment  to  the  pursuer  of  the  sum  of  £50  ;  and  in  respeet 
it  is  stated  that  this  sum  was  offered  to  the  pursuer  before  the 
present  action  was  raibcd,  assoilzies  the  defender  quoad  ultra,  and 
decerns  :    Finds  the  pursuer  liable  in  expenses,**  &c 

These  expenses  were  taxed  at  £50,  9s.,  being  9s. 
more  than  the  sum  in  which  Reid  was  found  liabli*. 
Thereafter,  5th  July  1832,  the  pursuer  brought  an 
action  against  the  defender,  setting  forth  the  loan  to, 
and  the  assignation  by  Matheson — ^and  concluding,  in 
virtue  of  the  latter,  for  payment  of  the  £50  decerned 
for.  The  defender  pleaded — I.  The  pursoer  is  not 
entitled,  in  virtue  of  the  assignation  founded  on,  to 
decree  in  terms  of  the  libel. — IL  The  assignation  li- 
belled being  granted  by  Matheson  to  the  pursuer,  then 
acting  as  Matheson's  own  agent,  it  must  be  heid  to 
have  oeen  granted  collusively. — III.  There  being  an 
action  in  dependence  in  relation  to  the  sum  assigned 
at  the  time  the  assignation  was  granted,  it  was  there- 
by rendered  litigious,  and  therefore  could  not  be  trans- 
ferred to  the  prejudice  of  the  rights  of  the  parties  in 
that  process. — i  V.  .At  all  events,  a  large  proportion 
of  the  sum  which  the  defender  now  claims  right  to 
retain,  cannot  be  transferred  by  the  assignation,  as  it 
consisits  of  expenses  incurred  in  the  other  prooess  be« 
fore  the  assignation  was  granted. — V.  The  present 
pursuer  having  carried  on  Matheson*s  action  alter  the 
assignment,  thougli  in  name  of  the  cedent*  mnat  be 
considered  as  substantially  the  party  pursuer  in  thai 
action ;  and  if  so,  every  defence  competent  against 
Matheson,  were  he  now  claiming  the  sum  in  question 
in  his  own  name,  is  equally  competent  againat  the 
present  pursuer. 

«<  The  Lord  Ordinary  (35th  May  1833,)  having  heard  comw 
sel,  in  respect  that  when  Lord  Corehouse  found  the  defender 
liable  to  pay  the  sum  of  £50  Sterling  to  the  pursuer's  cedent 
Matheson,  be  at  the  same  time  found  the  defender  entitled  to  ex* 
penses ;  and  as  these  were  taxed  to  £50,  9s.  Sterling,  the  defen- 
der was  entitled  to  retain  the  sum  decerned  to  be  paid  to  Mathe- 
son in  discharge  of  the  expenses  thus  found  due  by  Matheson, 
so  that  ultimately  the  defender  had  nothing  to  pay  to  Matheson  r 
Finds,  that  by  the  assignation  granted  during  the  course  of  said 
process  to  the  pursuer,  who  was  Matheson*s  agent,  and  of  course 
cognisant  of  the  proceedings,  the  defender  cannot  be  put  in  a 
worse  situation  than  when  he  was  brought  into  Court  by  Mathe- 
son, and  therefore,  that  the  pursuer  cannot  insist  against  the  de- 
fender for  payment  of  the  said  sum  of  £&d  Steriing :    Sustaiiw 
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the  defeneefl,  assoilzies  the  defender,  and  deeemi :  Finds  the 
defender  entitled  to  his  expenses,  and  remits  the  aoconnt,  there- 
of, when  lodged)  to  the  auditor  to  tax  and  to  report'* 

The  pursuer  reclaimed  :  At  advising,  he  pleaded — 
That  had  be  asked  it,  he  might  have  got  interim  de- 
cree for  the  £50, — as  he  had  averred  and  the  defender 
had  admitted,  that  the  latter  had  acknowledged  his 
liability  for  that  sum  ;  that  a  contingent  claim  for 
ex{)cn$os  could  not  then  have  been  set  against  the 
demand  for  the  £50 ;  and  that  the  change  of  parties 
by  the  assignation  could  not  affect  the  character  of 
tlie  demand.  The  defender  denied  that  he  had  ad- 
mitted any  balance  as  due,  and  maintained,  that  he 
Imd  merely  offered  £50  for  the  sake  of  peace. 

Lord  Miadowbank  could  not  regard  this  as  a  general  question 
at  all.  An  interim  decree  might  have  been  asked  for.  Hut 
now  \rhcn  it  turned  out  tbnt  the  original  pursuer  had  demanded 
fuur  times  more  than  he  ought,  the  demand  for  the  £aO  was 
perfectly  preposterous. 

The  Lord  Justice-Clerk  thought  that  a  demand  for  four  times 
r)ie  sum  truly  due.  and  for  expenses,  sf^B  a  very  good  ground  for 
refusing  an  interim  decree. 

The  Court  refused  the  note,  with  additional  ex- 

peneesi. 

Second  Division. — Lord  Ordinary,  Medwyn,— ^r/.  Skene, 
Slidw — Alt,  Keay,  Henderson. — John  Livingston,  W.S.,  and 
Stodart  &  Fraser,   W.  S.,  Agents. — Mr  Fei^uson,   Clerk. — 

[T'C.]  

4/ A  July  1833. 

No.  412. — Landward  Hsritors  of  Dunbar,  Pur» 
stters,  V.  Maoistratbs  op  Dunbar,  Defenders, 

Poor— Assessment — Burgh  and  Landward— ^tW,  that  aitkough 
for  upwards  of  a  century  the  landivarfl  and  hur»h  parts  of  a 
parish  which  included  both,  had  from  time  to  time  agreed  vpon, 
and  carriefi  into  effect,  arrangement  t  for  the  joint  management  of 
the  whole  poor  in  the  parish — yet  on  the  discontinuance  of  these 
aiTangemenls,  the  poor  of  each  portion  of  the  jtarish  must  be  «r- 
parate/y  supported  by  the  burgh  and  landward  portions  respec' 
tively,  as  provided  by  law. 

The  parish  of  Dunbar  contained  the  royal  burgh  of 
that  name,  to  which  belonged  from  two-thirds  to 
three-fourths  of  the  regular  poor  in  the  parish.  The 
nrholo  poor  were,  in  virtue  of  an  annual  arrangement 

i which,  it  was  provided,  should  not  form  a  precedent) 
rom  1724  downwards,  supported  out  of  a  common 
futkd,  of  which,  since  1774,  five-sixths  were  raised  by 
assessment  on  the  landward  district,  and  one- sixth  by 
contribution  from  the  general  funds  of  the  burgh,  the 
total  amount  being  annually  fixed  by, the  heritors, 
kirk-scssion,  and  one  of  the  council,  but  the  adminis- 
tration being  wholly  in  the  hands  of  the  kirk-session, 
although  separate  lists  of  the  burgh  and  landward 
poor  were  kept  for  convenience-sake,  and  occasional 
additional  contributions  were  made  by  each  body  for 
particular  purposes.  1*he  landward  heritors  became, 
in  1823,  dissatisfied  with  the  management  of  the  poor. 
After  various  proceedings,  a  meetmg  of  heritors,  7th 
October  1830,  rejected  an  offer  of  the  Magistrates  to 
pay  one-fifth  instead  of  one^^ixth.  And  on  the  17th 
X^ovember  1830,  the  heritors  brought  an  action  of  de- 
clarator (to  which  the  session  werecalled)  against  the 
town,  reciting  the  Act  1579,  c.  74.  Proclam.  W.  and 
AL,  11th  August  1692.  Proclam.  W.  &  M.,  29th 
August  1693.  Proclam.  King  William,  March  1698 ; 
1695^  c.  43,  and  1G9S,  c  21|  narrating  the  arrange- 


ment annually  observed,  &c.  &c.,  and  concluding  to 
have  it  declared, 

**  that  the  management  and  maintenance  of  the  poor  of  the  land- 
ward district,  and  of  the  burgh,  are  separate  and  distinct,  and 
that  the  pursuers,  as  heritors  of  the  landivard  dititrict,  with  their 
tenants,  and  otlicr  inhabitants  thereof,  are  not  liable  fur  the  sup- 
port of  the  poor  of  the  burgh,  hut  for  that  of  the  poor  resident 
within  the  landward  district  allenarly ;  and  the  said  Provost, 
Magistrates,  and  Council,  as  representing  the  community  of  the 
said  burgh  of  Dunbar,  ought  and  should  be  decerned  and  ordain- 
ed, by  decree  foresaid,  to  sustain  and  manage  the  poor  of  the 
said  burgh,  according  to  law.  Or  otherwise,  in  the  event  of  the 
pursuers  failing  in  the  above  conclusion  of  their  action,  then  and 
in  that  case,  it  ought  and  should  be  found  and  declared,  by  decree 
foresaid,  that  the  power  of  taking  up  the  lists  of  the  aggregate 
poor,  determining  the  assessments,  and  managing  the  funds,  be- 
longs to  tlie  meeting  of  heritors,  provost,  minister  and  elders ; 
and  that  the  assessments  to  be  imposed  for  the  support  of  tho 
aggregate  poor  shall  be  laid  on  the  whole  inhabitants  of  the  pa- 
rish equally,  whether  in  burgh  or  to  landward,  *  according  to  the 
estimation  of  their  substance,  without  exception  of  persons  ;*  or, 
our  said  Lords  ought  and  should  find  and  declare  in  the  premises 
as  to  them  shall  seem  just :  And  further,  the  said  Provost.  Ma- 
gistrates and  Council,  as  representing  the  community  of  the  said 
burgh,  ought  and  should  be  decerned  and  ordained  to  re])eat  and 
pay  buck  to  the  pursuers  the  sum  of  jCIOOO  Sterling,  or  such 
other  sum  as  shall  be  asccitnined,  before  extract  of  the  dtcree  to 
follow  hereon,  to  be  the  excess  of  assessments  contributed  by 
the  pursuers  during  the  course  of  the  process,  beyond  the  pro- 
portion for  which  they  are  justly  liable  under  the  foregoing  de- 
clarutor,  with  the  legal  interest  due  thereon  from  the  periods  of 
payment." 

The  Town  pleaded,  as  preliminary  defences,  inter 
alia  J  That  the  proprietors  of  houses  within  burgh,  and 
other  parties  interested,  had  not  been  called ;  that  the 
pursuers  had  no  title  to  pursue ;  and  that  tho  action 
was  not  authorised  by  the  majority  of  the  meeting, 
7tb  October  1  bSO. 

*'  The  Lord  Ordinary  (Sd  March  1831,)  having  heard  prties' 
procurators,  in  reapect  the  pursuers  have  struck  out  of  their  sum-? 
mons  the  words  *  individually  and  collectively,  and  by  their  le> 
gal  majority,*  finds  it  unnecessary  to  discuss  the  third  preliminary 
defence ;  repels  the  first  and  second  preliminary  defences  ;  ami, 
in  respect  the  defenders  declare  their  purpose  not  to  acquiesce  in 
this  judgment,  finds  the  defenders  liable  to  the  pursuers  in  the 
expense  of  discussing  these  two  preliminary  defences,  and  re*, 
mits  the  account  thereof  to  the  auditor,  to  tax  and  to  report.'* 

The  defenders  reclaimed.  The  Court,  2d  June 
1831,  refused  the  note  (see  Scottish  Jurist  of  thai 
date).  Thereafter  a  record  was  made  up.  The  pur- 
suers pleaded — 1.  By  the  Statutes  and  proclamations 
relative  to  the  poor,  the  management  and  maintenance 
of  the  poor  of  royal  burghs  is  totally  distinct  and  se« 
parate  from  tliat  of  the  landward  portion  of  the  parish 
in  which  tho  burgh  is  situated.  The  Magistrates 
have  no  powers  for  carrying  the  poor-laws  into 
execution  in  the  landward  district,  nor  the  heritors 
and  the  kirk-session  in  the  burgh ;  and,  according  tu 
the  true  construction  of  the  Statutes  and  proclama* 
lions,  the  poor  of  the  burgh  and  of  the  landward  difr* 
trict  roust  be  supported  and  managed  separately  and 
distinctl V,  by  tlie  burgh  and  the  landward  district  re« 
spectively. — II.  No  length  of  usage  can  prevent  the 
heritors  and  kirk  •session  of  a  parish,  or  the  magis- 
trates of  a  burgh,  from  reverting  even  from  one  legal 
mode  of  assessing  for  and  maintaining  the  poor  to 
another,  and  still  less  can  it  prevent  them  from  turning 
from  an  illegal  mode  to  one  sanctioned  by  law.  Al- 
ternatively— III.  If  it  shall  be  held  that  the  poor  of 
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the  burgh  and  of  the  landward  part  of  the  parish  mast 
be  maintained  jointly,  then  the  assessment  for  their 
support  must  be  imposed  on  the  whole  inhabitants  of 
the  parish  equally,  whether  in  burgh  or  to  landward, 
**  according  to  their  substance,  without  exception  of 
persons." — IV.  In  that  event  the  proper  managers  of 
the  fund  so  raised  will  fall  to  be  considered  as  the 
heritors  of  the  landward  district,  with  the  kirk-ses- 
sion,  and  the  Provost,  or  some  one  member  of  the 
Town  Council.  Counter  plea— ^The  fourth  plea  in 
law  for  the  defenders  has  been  already  decided  by  the 
judgment  of  the  Court  repelling  the  preliminaf  v  de- 
fence to  the  same  effect,  and  is  now  incompetently  in- 
troduced. 

The  defenders  pleaded — I.  It  is  contrary,  both  to 
the  letter  and  spirit  of  the  poor-laws,  to  make  any  se- 
paration of  the  parochial  poor  into  such  clattses  as  the 
pursuers  contend  for,  or  to  split  down  and  subdivide 
the  parochial  fund  for  the  support  of  the  poor  into 
two  distinct  funds, — the  one  liaole  for  support  of  the 
burgh  poor,  and  the  other  for  support  of  the  poor  who 
live  to  landward. — II.  There  is  no  sufficient  grounds 
either  in  law  or  otherwise,  for  overturning,  of  in  any- 
wise altering,  the  existing  rule  and  practice  of  contri- 
bution and  assessment  in  Dunbar  parish.^111.  If  the 
pursuers  are  entitled  to  interfere  with  the  existing 
practice,  and  to  insist  on  a  new  arrangement  of  in- 
terests as  between  them  and  the  defenders  on  behalf 
of  the  burgh,  the  defenders  are,  on  the  other  hand, 
entitled  to  insist  on  having  all  things  restored  to  their 
original  position,  and  more  especially,  they  artf  entit- 
led to  a  reconveyance  of  the  burgh  mortcloths,  to  have 
the  proceeds  of  Binning's  mortification  duly  applied 
to  the  purposes  for  which  it  was  given,  and  to  throw 
the  expense  of  the  stranger  poor,  and  the  salaries  of 
surgeon  and  clerk,  into  the  general  process  of  assess- 
ment.-»lV.  The  alternative  conclusion  for  sobjecting 
the  whole  inhabitants  of  the  parish,  whether  in  burgh 
or  to  landward,  **  according  to  their  substance,  with- 
out exception  of  persons/  cannot  be  maintained  or 
given  effect  to  in  a  process  to  which  the  inhabitants 
thus  proposed  to  be  suhiccted  have  not  been  made 
parties.*'— V.  But  if  it  could,  then  the  proper  managers 
of  the  fund  would  include  the  whaHe  heritors  of  the 
parish,  whether  to  burgh  or  landward,  without  dis- 
tinction of  persons,  and  the  Provost,  or  other  mem* 
hers  of  the  Town  Council,  would  have  no  right,  and 
would  not  be  bound  to  appear  or  act  for  the  heritors- 
within  burgh. — VI.  Furtner,  if  a  ne^r  assessment,  on 
whatever  principle,  is  to  be  imposed  on  the  whole  in« 
habitants  and  heritors  of  the  parish  without  excep- 
tion, the  defenders,  as  representing  the  corporation  of 
the  burgh,  are  not  liable  to  assessment,  except  In  so 
far  as  they  are  themselves  holders  of  subieets  belong- 
ing to  the  corporation.  They  are  not  liable  to  assess- 
ment for  the  private  property  belonging  to  individual 
burgesses  or  inhabitants  within  borgli. 
•  The  Lord  Ordinary,  1  Ith  Decemher  1832,  ordered 
cases,  which  he  reported  to  the  Court.  At  advising, 
19th  February  1B33,  the  Court  remitted  to  the  other 
Judges  for  their  opinions.  These  were  returned, 
21st  June  18^3,  as  follow : 

Lord  Pmidenif  Lonlt  Baigray,  Oilltes,  Corehouiet  Ftilierlon, 
and  Afoncrvi^— **  Agreeably  to  the  opinion  we  buve  given  in  the 


case  of  Lanark,  That,  as  there  is  no  rule  laid  down  by  any  of  the 
Acts  for  mixed  parishes,  partly  landward  and  partly  burgal,  each 
parish  of  Chat  description  ought  to  continue  to  follow  the  rule 
of  assessment  used  and  wont— -And  therefore,  as  there  has  been 
a  rule  acted  upon  in  the  parish  of  Dunbar  for  a  great  length  of 
time,  we  are  of  opinion  thai  this  rule  of  assessments  ought  to  be 
continued." 

Isordi  Mackenzie  and  iiedwjfn,-^*'  We  remvin  of  the  opinion 
we  gave  in  the  case  of  Lanark,  That  there  is  no  warrant  in  our 
statutorjr  system  of  poor  laws  for  imposing  on  the  landward  part 
of  a  parish  in  which  there  is  a  royal  buigh,  the  burden  of  con- 
tributing to  the  maintenance  of  the  poor  who  have  a  legal  claim 
to  parochial  relief  as  residenters  within  burgh.  Our  reasons  for 
this  opinion  we  hav^  given  in  that  case,  to  which  we  beg  to  refer. 
The  present  is  so  far  different,  that  while,  in  the  case  of  Lanark^ 
the  management  of  the  poor,  as  they  were  locally  situated  with- 
in the  burgh  or  the  landward  district  of  the  parish,  had  always 
been  separately  provided  for,  those  withiti  burgh  by  the  magis- 
trates, OS  representing  the  community,  and  those  resident  in  the 
rest  of  the  parish  by  the  landward  heritors — here  there  seems  to 
have  been  an  agfeemenC  entered  into  between  the  magistrates  of 
Dunbar  and  the  landward  heritors  in  1724,  by  which  a  joint  ar- 
rangement wtSa  agreed  to  *,  for  the  year  ensuing  alleuarly/  with  a 
special  clause,  thai '  this  should  not  be  drawn  into  a  precedent  in 
any  time  coming.*  The  agreement  was,  thHt  the  bui*gh  was  to 
pay  one-sixth,  and  t&e  kndward  heritors  five-sixths  of  the  asses*. 
ment  for  the  poor.  There  is  no  evidence  as  to  future  years,  till 
the  year  1774,  since  which  time  this  same  proportion  has  been 
paid.  We  do  not  think  that  this  ttsage,  guarded  more  especial- 
ly ato  it  was  at  the  commencement,  by  the  eipreas  stipulatiou 
that  it  shoiild  ttfft  fcA'm  a  precedent  any  mbnneir  of  wny  for  the 
future,  can  bind  the  landward  heritors,  so  as  to  compel  tbem  to 
continue  it  longer  than  they  think  it  expedient.  We  are  of  opi- 
nion, that  the  agreement  was  entircfy  voluntary  at  the  time ;  tluit, 
if  not  contrary  to  the  law,  it  was  at  least  not  supported  by  the 
law ;  and  that  the  heritors  who  entered  into  it,  and  those  in  suc- 
cession who  conformed  to  it,  have  not  bound  the  present  heritors 
to  the  continuance  of  a  practice  commenced  under  the  proviso 
here  so  anxiously  introdiicisd.  We  are  therefore  of  opinion,  that 
decree  should  be  given  in  favour  of  the  pursuers,  in  terms  of  the 
first  alternative  conclusion  of  the  summons.*^ 

Lord  Craigie.-^**  We  have  here  a  summons  containing  declara- 
tory conclusions,  and  have  an  opportunity,  without  disturbmg  the 
interim  possession,  to  decide  in  what  manner  in  the  pariah  of 
Dunbar  the  assessment  for  th^  support  of  the  poor  is  to  be  im- 
posed and  levied.  The  state  of  the  parish  has  not  been  very 
clearly  ^ven.  That  there  is  a  considerable  part  of  it  without 
the  territory  of  the  biftgh  is  not  disputed ;  and,  for  time  past  all 
memory,  those  residing  wkhin  the  landward  district  have  beea 
considered  as  having  a  separate  and  independent  interest  with 
regard  to  such  assessments.  The  total  population  at  one  time 
exceeded  5000 ;  at  this  time  it  is  rather  less,  but  at  all  tiroes*  the 
greater  number  have  resided  within  the  burgh,  although  it  is 
aaid,  that  man^  have  gune  thither  after  having  become  poor  in 
the  landward  district.  The  annual  assessment  varies  from  £400 
to  ^500 ;  and  besides,  there  is  a  sum  of  15»000  merka  Scots, 
which  had  been  bequeathed  for  the  aid  of  the  poor  within  burgh ; 
also,  the  produce  ot  the  mortcloths  used  in  the  parish,  and  the  con- 
tributions at  the  church-doors,  which  are  divided  equally  between 
the  poor  in  the  burgh  and  those  in  the  landward  district.  It  is  said 
that  paupers  residing  in  the  borgh  are  permitted  to  beg  within  the 
territory ;  but  that  appears  to  be  an  improper  practice  and  ought  lo 
be  discontinued.  It  is  not  disputed,  that  in  1 724  an  agreement 
was  made  between  the  magistrates  of  the  burgh  and  the  propne« 
tore  in  the  rural  part  of  the  parish,  by  which  one-sixth  only  of 
the  necessary  assessment  was  to  be  defrayed  by  the  former,  and 
the  remaining  five-sixth  parts  by  the  latter.  The  writing  to 
which  both  parties  refer,  bears,  that  the  assessment  was  to  be 
for  one  year  only,  and  that  it  ahould  not  be  binding  for  more 
than  the  year,  nor  held  as  a  precedent  in  any  manner  of  way  for 
the  future.  But  so  far  as  can  be  discovered,  th^  same  rate  of 
assessment  has  been  followed  till  Utely.  In  this  manner  two 
points  have  been  raised : — Isf,  Whether  the  rule  or  standard  of 
assessmeiit  thus  consented  to  was  agreeable  to  law,  and  such  as 
n»ight  be  introduced  at  this  time  in  similar  circumstances?  am^ 
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Sitfy,  Whether  in  conRequence  of  the  practice  Hnd  usage  m  above 
descriticd,  the  rule  has  become  absolute  and  unaUerable?     And, 
Is/,  If  it  were  to  be  held,  that  the  cane  of  pHrisbe^  partly  burg»l 
and  partly  landward  had  not  been  provided  for  by  any  of  the 
Scot<t  enactments,  or  proclamations  by  the  Privy  Council  in 
SitHUnd,  it  does  not  readily  occur  how  such  an  agreement  could 
be  obligHtory  or  effectual,  unless  perhaps  upon  those  who  had  vo- 
luntarily acceded  to  it.     The  case  would  be  the  same  as  if  an 
agreement  of  the  same  import  had  been  entered  into  between  two 
separate  parishes.     Nor  would  this  be  the  subject  oF  much  re- 
gret, the  magistrates  of  royal  burghs  having  all  the  necessary 
powers  with  regard  to  the  poor  within  the  territory,  while  the 
kirk -session  of  the  parish,  together  with  the  proprietors  in  the 
landward  district,  may,  unless  within  the  territory  of  the  burgh, 
exercifte  the  fsame  authority.     In  this  way,  too,  the  complaint 
which  has  been  m;ide  of  persons  becoming  poor  in  the  landward 
district  and  then  retiring  to  the  burgh  for  support,  would  be  re- 
moved.   But  indeed,  holding  the  competency  of  one  assessment 
for  the  two  districts,  although  separately  levied  aitd  distributed, 
there  aeeins  to  be  no  doubt  that  the  burden  of  supporting  those 
individuals,  who,  after  having  acquired  a  settlement  in  the  land- 
tv:ird  district,  have  become  poor  and  choose  to  remove  to  the 
burgh,  would  remain  as  before,  and  withont  regard  to  their  re- 
siding in  the  burgh  or  elsewhere.  But,  2r//y,  and  supposing  that 
by  a  large  and  liberal  construction  of  the  different  regulations 
with  regard  to  the  poor,  the  magistrates  of  the  burgh,  and  the 
kirk-session  and  heritors  of  the  landward  district,  could  toge- 
ther, and  at  the  same  time,  ascertain  the  number  of  the  poor  in 
the  parish  requiring  aid,  and  levy  the  necessary  assessments  iti 
the  two  districts,  in  the  manner  formerly  suggested— it  humbly 
appears,  that  the  poor  in  the  two  districts  are  not  to  be  support- 
ed from  the  same  funds,  but  separately,  and  Trom  the  funds  pro- 
per to  each.     While  the  assessment  in  the  landward  district  may 
be  raised  either  according  to  the  real  or  the  valued  rent,  or  by 
any  other  rule  for  the  general  advantage — what  is  required  for 
the  poor  within  burgh  is  to  be  levied  from  the  inhabitants  gene- 
rally, so  far  as  they  are  able  to  pay,  and  in  proportion  to  their 
ability  ;  and  in  no  possible  case  can  an  assessment  be  enforced 
which  has  no  reference  to  any  of  these  standards,  but  rests  upon 
the  caprice  and  pleasure  of  a  joint  meeting  of  the  kirk-session, 
and  the  heritors  of  the  landward  district,  together  with  the  magis- 
trates of  the  burgh.     It  is  possible  that  a  payment  of  one-sixth 
part  of  the  assessment  out  of  one  of  the  divisions,  and  of  the  re- 
maining five-sixths  out  of  the  other  division,  might  be  the  same 
which  would  be  exigible  if  the  legal  rules  of  assessment  were 
adhered  to  in  due  form ;  but  to  adopt  such  a  proportion,  or  any 
other,  without  reference  to  any  of  the  legal  standards,  and  still 
more,  as  in  the  present  case,  in  direct  and  professed  op{)Osition 
to  them,  appears,  with  great  deference,  altogether  inadmissible. 
Here  our  attention  is  to  be  called,  not  so  much  to  tbe  mode  or 
form  in  which  the  assessment  is  to  be  carried  on«  as  to  tbe  rate 
of  assessment  for  which  each  individual,  or  the  individuals  of  a 
certain  portion  of  tbe  parish,  are  to  be  made  liable.     According 
to  tbe  pursuers*  statement,  the  poor  in  the  burgh  are  to  those  In 
the  landward  district  as  eighty  to  forty,  or  thereabouts ;  and  on 
all  hands  it  is  agreed,  that  tbe  poor  in  the  burgh  have  always  ex- 
ceeded those  in  the  country  part  of  the  parish.     In  these  cir- 
cumstances, unleM  in  consequence  of  an  express  consent  given 
to  a  particular  assessment,  it  seems  impossible  to  discover  in 
what  manner,  in  such  a  case  as  this,  instead  of  paying  less  than 
the  inhabitants  of  the  burgh,  as  they  ought  to  do,  those  in  the 
landward  district  should  be  rated  tor  five-sixths  of  the  whole 
assessment ;  and  yet  to  this  result  tbe  plea  on  tbe  part  of  tbe 
defenders  does  necessarily  come*     Still,  however,  tbe  question 
remains,  How  far,  in  opposition  to  the  practice  or  usage  subse- 
quent to  17*24,  the  pursuers  can  be  permitted  at  this  time  to  pro- 
pose  a  diff«;rent  assessment?     And  on  this  point  I  can  see 
no  doubt  or  difficulty!     In  such  a  case,  tbe  defenders  cannot 
raise  a  plea  of  prescriptive  right.     It  is  not  in  tbe  power  of  an 
individual,  or  of  a  corporation,  to  raise  such  a  plea  in  opposition 
to  the  public  law,  unless  where  the  practice  is  such  as  to  do 
away  the  law  itself.     It  has  been  shown,  that  iu  about  se- 
venty parishes,  consisting  of  a  ruval  burgh  with  a  landward 
district,  only  fourteen  have  been  subjected  to  an  assessment  for 
the  poor ;  whilcj  with  regard  to  some  of  these,  a  distinct  assess. 


ment  ha^  been  imposed  on  the  two  divisions  of  the  parish.  And 
from  the  nature  of  the  assessment,  as  authorised  by  law,  no  cer- 
tain or  invariable  rule  can  be  formed.     Tbe  assessments  for  the 
]ioor  do  not  form  a  real  burden  on  the  Itfnds  ill  the  parish.  They 
do  not  even,  like  tithes,  affect  the  rents  or  produce  of  the  lands 
for  the  assessment  that  is  then  exigible.    Tbe  obligation  im^ 
posed  itpoti  the  individuals  in  the  parish  i»  altogether  of  a  per^^ 
sonal  nature,  and  depending  upon  their  condition  and  circum^ 
stance  at  the  time.     Jtn  addition  to  all  this,  the  assessment  can 
only  be  raised  for  one  year  at  a  time,  or  for  a  shorter  period  i 
and  although,  by  acquiescence  merely,  and  without  any  formid 
renewal,  the  same  mode  of  assessment  may  be  followed  for  a 
very  long  time,  this  cannot  prevent  the  parties  interested  froa» 
making  any  alteration  agreeable  to  the  public  Itiw,  and  just  in  it- 
self.    This  was  hi  iermmis  decided  in  the  ease  of  the  West 
Church,  and  cannot  well  be  disptited.     I  lay  no  stress  on  the  de- 
claration inserted  in  the  agreement  in  17*24.     It  was  quite  un- 
necessary, although  it  proves  beyond  all  doubt  what  tbe  opinion 
of  the  parties  was  at  the  time,  and  it  must  be  held  as  forming  a 
part  of  every  after  assessment.     U|>on  tbe  whole,  I  am  humbly 
of  opinion,  that  the  first  conclusion  in  tbe  present  action  ie  well 
founded  ;  and  that  the  puriiuers,  as  heritors  of  the  landward  dis- 
trict of  the  parish,  with  their  tenants  are  not  liable  for  the  sup- 
port of  the  poor  of  the  burgh,  but  for  that  only  of  the  poor  having 
acquired  a  settlement  within  the  landward  district-     There  is  a 
separate  or  alternative  conclusion  in  the  summpns,  that  if  there 
were  to  be  no  separate  assessment  in  the  two  divisions  of  the 
parish,  the  heritors,  provost,  minister  and   elders,  should   be 
authorised  tamake  an  assessment  for  the  whole  aggregate  poor, 
to  be  laid  upon  the  whole  inhabitants  of  the  parish  equally,  whe- 
ther in  burgh  or  landward,  and  according  to  the  estimation  of 
their  substance,  without  exception  of  persons.     But  it  does  not 
occur  to  me  that  such  a  determination  can  be  required,  and  it 
would  not  be  agreeable  to  law.** 

On  advising  the  cause  agaiiiy  with  these  opinion99 
alung  with  the  cause,  Ferrier  v.  Heritors,  Kirk-Ses-' 
sion  and  Magistrates  of  Lanark, 

Yfte  Lord  Jusiice-  Clerk  observed,  that  tbe  votes  stood  seven 
to  six  in  the  case  of  Dunbar,  for  decerning  in  terms  of  tbe  first 
conclusion  of  tbe  libel,  which  was  merely  for  declarator. 

The  Court 

'*  Decern  and  declare  in  terms  of  the  first  coitcIiMion  of  tbe  pvr-r 
suers*  libeU  and  remit  to  tbe  Lord  Ordinary  to  proceed  aceord- 
ingly." 

Authorities  for  Pursuers.— 1570,  c.  74 ;  1592,  c.  272;  1672* 
c.  18.  Proclam.  lltb  August  169*2,  29tb  August  1693.  Car. 
gill,  29th  June  1816,  F.  U.  Lockhart  v.  Magistrates  of  Lan-' 
ark,  24th  January  1832;  Sh.  X.  243.  Dick,  1st  February  1827  ; 
Sb.  v.  26a  1703^  c.  9.  Scott,  19th  January  1773;  M.  10,577. 
Johnstone,  Sfith  February  1808;  Sh.  VI.  620.  Mlvor,  30tb 
November  1832.     * 

Authority  for  Defenders. -^1579,  c.  74. 

Second  Division, — Lord  Ordinary,  Mackenzie. ^^c/.  A« 
Dunlop.— ^//.  Ivory.— J.  &  W.  Ferrier,  W.S.,  and  John  Ir- 
ving. W.S.,  Agent*.— Mr  Ferguson,  Clerk.— L^-C] 

(  Al  /?.— See  tbe  following  case,  Ferrier  v.  Magistrates  of  Lan* 
ark,  and  opinions  therein  delivered — 4th  July  1833.) 

4/ A  Julif  1833. 
No.  413.--^8AN  FsRHieR,  Advocator^  v.  Hbr]tor» 

AND  KiRK-SeSSlON  AND  M AGIST RATfiSOV  LaNAHK, 

Respondents. 

Poor^  Aliment — Pariah — Burgh  and  Landward— /n  e  parishr 
eofuitiing  partly  of  a  burgh  wUh  ttrrilorjf,  partly  of  a  cauntry 
population — Held,  thai  no  u$age  or  arrangement  eaninoaliUale 
the  pravUiont  of  the  law  regarding  the  maintenance  of  the  poor, 
and  the  distribviion  of  the  expense ;  and  that  a  pauptr  in  bur^k 
must  bet  in  thejirst  instance,  nlimmted  solely  by  the  burgh,  where 
the  burgh  and  the  landward  pf*pnlation  do  not  agree  in  a  common 
management  Jbr  the  whole  parish. 

The  parish  of  Lanark  included  the  royal  bnrgh,  the 
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town*8  lands,  and  die  lands  of  certain  individuals — the 
two  former  beings  called  the  in-town,  and  the  latter 
the  odt-town  parish.  Previous  to  1751,  the  whole 
funds  and  poor  were  managed  by  the  kirk-session. 
In  November  1751,  the  heritors,  kirk-session  and  ma- 
gistrates, met  to  consider  a  proposition  from  the  She- 
ri£F-depute,  for  the  more  regular  maintenance  of  the 
poor.     Andy  upon  the  narrative, 

*'  that  tbe  parish  was  partly  burgh  and  parti}'  landtvard,  anil 
that  each  part  had  an  interest  in  the  funds  belonging  to  tbe 
poor  of  tbe  parish,*'  the  meeting  agreed  "  that  tbe  same  (vis.  the 
funds)  should  be  divided  in  manner  following,  viz.  That  the 
whole  interest  or  income  of  the  said  funds,  the  collections  at 
the  kirk  door,  and  all  sums  of  money  coming  to  the  poor  from 
any  other  way  through  the  hands  of  tbe  kirk-session,  should  be 
divided  into  two  equal  parts, — the  one^half  to  go  towards  the 
maintaining  the  poor  in  the  burgh,  and  the  other  half  to  go  to- 
wards maintaining  tbe  poor  in  the  landward  parish,  after  deduct- 
ing from  the  above  income  and  collection,  and  leaving  in  the 
hands  of  the  kirk-session,  such  sums  of  money  as  sliull  be  found 
necessary  for  the  payment  of  officers  and  cleiks,  and  defraying 
other  charges  incurred  in  the  exercise  of  the  discipline  and  govern- 
ment of  tbe  kirk;  and  it  was  resolved  that  the  agreement  should 
subsist  for  the  space  of  six  months  from  this  date.  The  kirk- 
session  agreed  to  give  out  the  poors'  mon^y  for  the  first  quarter, 
;£9  Sterling,  viz.  £4,  lOs.  Sterling  for  the  maintenance  of  the 
poor  within  tbe  town,  and  £4,  10s.  for  the  maintcnaoce  of  the 
poor  in  the  out-parit>h,  to  be  paid  by  tbe  kirk-treasurcr  to  their 
respective  overseers  or  collectors.*' 

A  constable  and  overseer  were  appointed  for  the  out- 
parish.  And  for  their  support,  and  other  purposes, 
the  meeting 

**  assess  tbe  landward  part  of  the  parish  in  a  certain  sum  suffi- 
cient for  one  quarter,  *  tbe  one-half  to  be  paid  by  the  heritors, 
according  to  their  respective  valuations,  tbe  other  half  by  the 
householders,  as  it  shall  be  casten  upon  them  by  a  person  ap- 
pointed  for  that  purpose.** 

At  the  end  of  six  months,  the  burgh  agreed  to  leave 
the  poor  of  the  burgh  in  the  same  situation  as  before 
the  November  previous,  f.  e,  to  the  management  of 
the  kirk-session,  who  resumed  their  superintendence 
accordingly,  although,  at  subsequent  periods  down  to 
1800,  the  town  occasionally  took  a  share  in  the  man- 
agement and  expenditure.  On  the  5th  of  August 
1800,  at  a  meeting  of  the  magistrates,  town  and  coun- 
try heritors,  and  kirk-session,  called  in  consequence 
of  the  inadequacy  of  the  collections  and  interest  of  stock 
to  meet  the  expenditure,  the  kirk-session  were  autho- 
rised to  draw  upon  the  principal  of  the  moveable 
funds  in  their  hands.  This  authority  was  repeated  till 
1811,  when  a  similar  authority  was  granted  in  regard 
to  the  heritable  property.  And  in  181 4,  the  whole 
funds  being  expended,  assessments  were  imposed  se- 
parately upon  the  out-parish  heritors,  and  upon  the 
burgh,  for  the  support  of  their  respective  poor.  In 
regard  to  the  latter,  the  Act  1579,  o.  74,  directed  the 
provost  and  bailies  within  burghs  to  catalogue  their 
poor,  and  to  tax  and  stent  the  whole  inhabitants  for 
their  support.  The  proclamation  of  William  and 
Mary,  29th  August  1693, 

*'  requires  and  commands  the  magistrates  of  burghs  royal  to  meet 
and  stent  themselves,  conform  to  such  order  and  custom  used 
and  wonted  in  laying  on  stents,  annuities,  or  other  public  bur- 
dens, in  their  respective  bur^ghs,  as  may  be  most  effectual  to  reach 
all  the  inhabitants." 

And  in  regard  to  the  former,  the  proclamation  of  Wil- 
liam and  Mary,  1 1th  August  1692,  required. 


"  the  heritors,  ministers,  and  elders  of  every  parish,  to  meet  on 
the  second  Tuesday  of  September,  at  the  pitrish-kirk,  and  there 
to  make  lists  of  all  the  poor  within  their  parish,  and  to  cast  up 
the  quota  of  what  may  entertain  them  according  to  their  respec- 
tive needs  and  to  cast  the  said  quota,  the  one-half  upon  tbe  beri- 
tors,  and  the  other  half  upon  tbe  householders  of  the  parish." 

The  advocator  presented  a  petition  to  the  Heritors, 
Minister  and  £lders  of  the  pariKli,  and  the  Magistrates 
of  the  burgh-^setting  forth  her  settlement  in  the  pa- 
rish, her  infirmity,  &c.,  and  praying  for  admission  to 
the  poors'  roll  and  aliment.     The  Magistrates, 

"  M  jiujzuat  1829« — Having  considered  this  petition,  and  in. 
vestigated  into  tbe  case  of  the  petitioner,  find  that  she  has  ac- 
quired a  legal  settlement  in  the  parish  of  Lanark  :  Find  that  she 
is  lame  and  infirm,  and  totally  unable  to  support  herself  by  her 
own  labour,  and  being  in  poverty,  is  entitled  to  aliment  from  the 
poors'  funds  of  tbe  parish  ;  and  in  respect  tbe  burgh  arc  bound 
to  contribute  a  proportion  of  such  aliment,  fillow  her,  out  of  the 
funds  levied  witbin  burgh  for  tbe  support  of  the  poor,  a  momhiy 
aliment  of  two  shillings,  which  appears  to  the  m.igistrates  to  II 
one- third  part  of  what  may  be  nccess^ary  for  her  relief,  and  re- 
commended to  her  to  apply  to  the  heritors  and  kirk*sci>sion  ioc 
further  aliment." 

On  the  other  hand,  the  Heritors  and  Kirk-session, 

"  4/A  Augusl  1829. — Having  considered  the  petition  of  Jlmji 
l^errier,  who  appears  now  for  the  first  time  to  make  applicnitioti 
for  aliment — In  respect  that  her  petition  is  addressed  to  the  bcri> 
tors,  minister,  and  elders  of  tbe  parish  of  Lanirk,  and  tbe  m.'.^is. 
trates  of  tbe  royal  burgh  of  Lanark,  and  that  she  is  not  entitled  tu 
aliment  from  the  beiitors  of  the  out-parish,  where  she  does  nnr 
reside,  but  from  the  magistrates  of  Lanark  and  the  heritors  of  thf 
in-parish,  where  the  petition  bears  she  has  her  residence, — There* 
fore,  and  for  the  other  reasons  above  assigned,  Refuse  the  prayer 
of  the  petition." 

The  pauper  advocated  both  these  judgments  in  De- 
cember 1829,  pleading  against  the  Heritors  and  Kirk- 
session — L  As  the  burgh,  with  the  landward  district 
attached  to  it,  forms  only  one  parish,  the  burden  of 
providing  for  the  poor  thereof  ought  to  be  borno 
equally  by  the  whole  parish  ;  and  although  it  must 
be  levied  in  the  landward  part  and  in  the  burgh,  ac- 
cording to  the  rules  and  by  the  competent  jurisdiction 
applicable  to  each,  the  burden  itself  ought  to  be  so 
distributed  and  levied  as  to  make  it  as  equal  as  pos- 
sible.— II.  There  is  no  ground  in  this  instance  for 
maintaining  that  the  rule  of  assessment  has  been  fixed 
by  usage  or  prescription.  The  imposition  of  any  as- 
sessment at  all  being  far  within  the  years  of  prescrip- 
tion, there  is  no  ground  for  establishing  any  other 
rule  for  apportioning  the  burden  between  the  land- 
ward and  burgh  part  of  the  parish  than  that  which 
appears  to  be  the  most  equitable. — III.  There  i^  no 
legal  ground  for  throwing  the  burden  entirely  upon 
the  inhabitants  of  the  burgh,  merely  because  the  com- 
plainer  resides  in  the  burgh  ;  for  this  would  have  the 
effect  of  almost  entirely  relieving  the  landward  part 
of  the  parish  from  any  assessment  whatever,  as  not 
only  is  the  burgh  part  of  necessity  greatly  more  po- 
pulous, but  the  population  is  of  that  kind  which  is 
most  likely  to  attract  from  other  parts  of  the  parish 
the  majority  of  claimants  for  parochial  relief;  and  if 
the  inhabitants  of  the  burgh  are  assessed,  in  terms  of 
the  Acts  1579  and  1597,  according  to  their  substance, 
while  the  heritors  are  assessed  by  a  different  role,  and 
only  for  the  support  of  the  poor  who  happen  to  reside 
without  the  limits  of  the  burgh,  the  inequality  of  sach 
an  assessment  within  one  parish  is  obvious. — IV.  No 
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special  case  can  he  made  ont  for  a  division  of  tbe  pa- 
rish on  account  of  the  agreement  in  175],  and  the 
proceedings  which  followed ;  for  that  agreement  was 
merely  temporary,  and  neither  was  nor  could  be  in- 
tended to  have  any  reference  to  an  assessment*  The 
inhabitants  of  the  burgh  were  no  parties  to,  and  had 
no  control  over  any  of  these  arrangements ;  and  since 
the  entire  exuenditure  of  the  fund  in  the  hands  of  the 
kirk-session  has  created  a  necessity  for  a  legal  ap- 
pointment, they  are  entitled  to  have  it  imposed  as 
equitably  as  possible. — V.  Even  supposing  the  inha- 
bitants of  the  burgh  to  have  had  any  voice  in  tbe  va- 
rious arrangements  and  proceedings  referred  to,  and 
that  those  arrangements  had  properly  related  to  the 
imposition  of  an  assessment,  they  were  not  of  such  a 
nature,  or  so  uniform,  as  to  create  a  permanent  divi* 
sion  between  the  in-town  and  out- town  heritors,  to 
the  effect  of  putting  them  in  the  same  situation,  in 
point  of  legal  right,  as  if  they  were  in  different  pa- 
rishes.— VI.  At  the  meetings  of  the  5th  of  August 
1800,  21st  November  1802,  and  14th  August  1804, 
the  heritors  of  the  out-parish  having  distinctly  ad- 
mitted their  liability  to  provide  for  the  poor  of  the 
in-parish,  and  agreed  to  an  appropriation  of  the  funds 
for  the  express  purpose  of  protecting  themselves 
against  an  assessment  for  that  purpose,  which  appro- 
priation accordingly  took  place,  and  was  for  the  mu- 
tual benefit  of  both  sets  of  heritors,  they  are,  under 
alt  the  circumstances,  bound  bv  the  said  admission  and 
Impropriation.— !- And  against  the  Magistrates-r-I.  Hav- 
ing acquired  a  legal  settlement  in  the  parish  of  Lanark, 
and  being  a  proper  object  for  parochial  relief,  the 
complainer  is  entitled  to  demand  the  same  from  the 
heritors  and  inhabitants  of  the  parish  genecally,  and 
has  no  concern  with  any  questions  which  may  arise 
among  ditlerent  sets  of  heritors  with  regard  to  the 
proportioning  among  themselves  of  the  poors*  rate  of 
tbe  parish. — II.  That  where  a  parish  is  partly  land- 
ward and  partly  burgal,  there  is  no  distinction  arising 
from  tbe  place  of  the  pauper's  residence  between  one 
part  of  the  parish  and  another,  in  regard  to  the  obli- 
gation to  aliment  the  pauper. 

The  Heritors  and  Kirk-Session  pleaded — I.  By  the 
statutes  and  proclamations,  the  burden  of  supporting 
the  poor  within  royal  burghs,  is  expressly  and  exclu- 
sively imposed  on  the  magistrates  and  inhabitants  of 
such  burghs. — II.  No  exception  or  modification  of 
the  rule  is  made  in  the  case  of  a  royal  burgh  which 
happens  to  be  connected  with  a  landward  parish. — III. 
On  the  contrary,  the  separate  and  independent  sys- 
tems of  statutory  regnlntions  respectively  applicable 
to  the  maintenance  of  the  poor  within  burgh  and  the 
poor  to  landward,  are  essentially  opposed  to  the  sup- 
position that  the  magistrates  and  heritors  are  jointly 
liable  in  the  obligation  referred  to. — IV.  At  all  events, 
the  invariable  usage  of  separate  management  and  se- 
parate assessments  for  the  support  of  the  poor  within 
the  burgh  of  Lanark  and  the  poor  to  Lindward,  which 
has  subsisted  for  the  last  seventy  years,  must  legally 
be  regarded  as  having  established  a  custom  for  this 
particular  parish,  which  cannot  and  ought  not  to  be 
disturbed. — V.  By  supporting  their  own  poor,  the 
magistrates  and  inhabitants  of  Lanark  are  not  placed 


in  a  worse  aitnalion  than  the  miigiBtrates  and  inhilbi- 
tants  of  any  other  royal  burgh  in  Scotland.  The  plea 
of  hardship  attempted  to  be  raised  for  them  in  the 
reasons  of  advocation,  is  therefore  groundless. — VI. 
There  would,  however,  be  the  greatest  hardship  iu 
eompelling  the  landward  heritors,  who  possess  none 
of  the  exclusive  privileges  or  other  advantages  enjoy- 
ed by  the  inhabitants  of  the  burgh,  to  contribute  to 
tbe  support  of  the  burgh  poor. 

The  Magistrates  pleaded — I.  The  charge  of  pro- 
viding for  the  poor  is  a  parochial  burden,  which,  by 
the  law  of  Scotland,  falls  to  be  borne  by  **  the  haill 
inhabitants  within  the  parochin,  according  to  the  esti- 
mation of  their  substance,  without  exception  of  per- 
sons ;'*  and  this  rule  applies  equally  to  the  case  of  a 
parish  wholly  landward,  and  of  a  parish  consisting 
partly  of  a  royal  burgh  and  partly  of  a  landward  dis- 
trict.— II.  In  parishes  comprehending  a  royal  burgh 
and  landward  district,  the  power  of  taking  up  the 
lists  of  the  poor,  determining  the  rate  of  assessment, 
and  managing  the  fund,  belongs,  according  to  the 
sound  construction  of  the  Scottish  Statutes  and  pro- 
clamations by  which  this  matter  is  regulated,  to  the 
heritors,  including  the  magistracy  of  the  burgh,  tlio 
minister,  and  kirk-session. — III.   The  real  rent  of  llio 
whole  property  within  a  parish  composed  partly  of  a 
royal  borgb  and  partly  of  a  landward  district,  affords, 
in  the  case  of  other  parochial  burdens,  the  best  and 
fairest  criterion  for  apportioning  the  general  assess- 
ment for  the  maintentince  of  the  poor  of  the  parish 
upon  the  landward  district  and  burgh,  and  the  propor^ 
tions  leviable  from  each  being  thus  fixed,  the  assess- 
ment falls  to  be  laid  on  the  former,  according  to  the 
rnle  of  the  proclamation  1693,  by  casting  the  one-half 
on  the  heritors,  and  the  other  half  on  the  householders 
in  the  ordinary  way,  in  parishes  wholly  landward  ; 
while  the  proportion  allotted  to  the  burgh  must  bo 
assessed  on  the  heritors  and  inhabitants,  either  ac- 
cording to  the  real  rent,  or  by  any  other  form  of  stent 
practised  in  the  burgh. — IV,  There  has  been  no  prac- 
tice in  the  parish  of  Lanark  sufficient  to  alter  or  alTect 
these  general  rules  of  law,  or  to  prevent  their  appli- 
cation in  the  present  case ;  while,  on  the  contrary, 
they  are  in  all  respects  consonant  to  the  ancient  and 
established  niiiago  of  the  parish. — V.  A  pauper  cannot 
be  required  to  select  any  particular  class  of  heritors 
or  inhabitants  within  a  parish  from  whom  to  recover 
aliment,  but  is  entitled,  and  indeed  bound,  to  claim 
upon  the  general  poor-funds  of  tho  parish,  and  agninst 
the  whole  parties  to  whom  the  management  of  these 
funds  is  by  law  committed. — VI.  The  judgment  com- 
plained of  imposes  upon  the  burgh  of  Lanark  its  full 
legal  proportion  of  the  provision  which  the  advocator 
is  entitled,  as  a  pauper,  to  draw  from  the  poor-funds 
of  the  parish  ;  and  her  only  claim  for  the  balance  lies 
against  the  landward  heritors.. 

The  Lord  Ordinary  conjoined  the  processes,  and 
ordered  cases,  which  he  reported  to  the  Court,  12th 
November  1831.  At  advising  these,  the  Court  re- 
mitted to  the  other  Judges  for  their  opinions.  There- 
after, at  the  suggestion  of  the  consulted  Judges,  they, 
on  tho  2d  of  June  1832,  ordered  certain  returns  in  a 
similar  case  from  Glasgow,  Parker  v,  Buchanan,  to 
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be  lodged  and  printed.  And,  at  length,  18th  Jannary 
1833,  the  consulted  Judges  returned  the  following 
opinions : 

Lord  President,  and  Lords  Balgray,  Gillies^  Corekouse^  FuU 
Urton,  and  Moncreiff.^**  On  consideritifr  all  the  Acts  of  Par- 
liament and  proclamations  of  the  Privy  Council  on  the  subject 
of  assessments  and  maintenance  of  the  poor,  we  are  of  opinion, 
that  there  can  be  but  one  list  or  roll  of  poor  in  any  parish,  whe- 
ther entirely  burgal,  entirely  landward,  or  partly  burgal  and  part- 
ly landward  ;  and  that  there  cannot  be  two  lists  or  rolls — one  of 
burgh  poor,  and  the  other  of  country  poor,  but  that  they  are  all 
indiscriminately  the  poor  of  the  parish,  and  entitled  to  relief  out 
of  the  whole  funds  of  the  parish.  '  Specific  rules  are  laid  down 
for  assessments  in  the  cases  of  parishes  wholly  bui^al  or  wholly 
landward.  But  we  do  not  find  any  specific  rule  for  levying  as- 
sessments for  the  poor  in  mixed  parishes  such  as  Lanark  ;  and 
by  the  returns  laid  before  us,  which  were  taken  in  the  esse  of 
Parker  0.  Buchanan,  we  observe  that  the  praetice  is  different  in 
different  parishes  of  a  mixed  character ;  and,  therefore,  as  no 
rule  for  such  parishes  is  laid  down  by  Parliament,  we  are  of  opi- 
nion that  each  mixed  parish  ought  to  continue  to  follow  the 
rule  of  assessment  used  and  wont.  If  any  such  practice  has  ex- 
isted in  Lanark,  we  think  it  ought  to  be  continued.  If  there' be 
none,  which  seems  to  be  the  fact,  we  think  that,  having  fixed 
that  there  can  be  but  one  list  or  roll  of  poor,  that  the  heritors, 
kirk-session,  and  magistrates  ought  to  be  left,,  in  the  first  in- 
stance, to  try  to  arrange  what,  in  the  circumstances  of  their  pa- 
rish, will  be  the  mo<it  fair  and  equiuible  mode  of  laying  on  the 
assessment.  We  ob^serve,  that  in  the  case  of  Scott  v,  Fraser, 
19th  January  and  5th  March  1773  (observed  by  Lord  Hailes,  p. 
623),  the  Court  authorised  the  assessment  to  be  levied  accord- 
ing to  the  real  rent.  This  was  in  a  case  very  similar,  viz.  the 
West  Kirk  Parish  of  Edinburgh,  in  which,  though  there  is  not 
a  royal  burgh,  there  are  burghs  of  barony  and  regality ;  and  we 
rather  think  that  this  is  the  only  fair  and  equitable  rule  in  all 
cases  of  parishes  partly  burgal  and  partly  landward,  and  is  ana. 
logous  to  the  rule  now  fixed  by  the  Hpuse  of  Lords  for  building 
kirks,  by  the  cases  of  Peterhead  and  Crieff'.*' 

Lord  Craigie, — "  The  general  points  of  law  which  are  the  sub- 
ject of  the  present  consultation  are  of  great  importance,  and  at- 
tended with  considerable  difficulty.     But  upon  the  grounds  stat- 
ed in  the  opinions  already  given,  it  does  not  appear  that  in  the 
actions  now  depending,  any  conclusive  or  satisfactory  determi- 
uation  can  at  this  time  be  given  with  regard  to  them.     In  the  pa-' 
risk  of  Lanark  no  assessments  for  the  support  of  the  poor  were 
imposed  until  the  year  1814,  the  whole  expense  being  defruyed 
out  of  certain  funds,  real  and  personal,  under  the  management 
of  the  kirk  •session.     At  that  time,  although  contrary  to  the  will 
of  the  donors,  where  the  funds  bad  been  derived  from  individual 
endowments,  and  in  all  cases  in  opposition  to  the  proclamation 
of  the  Scots  Privy  Council  (proclamation,  Ihh  August  1692), 
the  whole  had  been  exhausted.  From  1814  until  the  commence- 
ment of  the  present  litigation,  it  is  on  all  sides  agreed  that  assess- 
ments were  imposed  and  levied  separately  in  the  burgh  and  in 
the  landward  district  of  the  parish  ;  the  inhabitants  of  the  burgb, 
however,  as  distinguished  from  the  proprietors  and  tenants  of 
land  or  booses,  being  exempted.     In  1828,  in  tbe  name  of  Jean 
Ferrier,  one  of  tbe  paupers  residing  in  the  burgh,  but  at  tbe  ex- 
pense of  tbe  magistrates,  proceedings  were  held  before  the  ma- 
gistrates and  the  kirk-session  of  the  parish,  in  which  the  ma- 
gistrates declared  their  willingness  to  defray  one-third  of  the  ex- 
pense  necessary  for  the  pursuer's  maintenance,  while  the  kirk- 
session  refused  the  application  in  ioto,  on  the  ground  of  the  pau- 
per's residence  being  within  the  burgb.     Against  these  proceed- 
ings there  are  two  advocations,  both  in  the  name  of  the  pauper,— 
one  directed  against  the  kirk-session  and  heritors  in  the  land- 
ward district,  and  tbe  other  against  the  magistrates  of  the  burgh. 
In  the  answers  given  in  for  the  magistrates,  instead  of  opposmg 
tbe  prayer  of  the  application,  they,  as  might  be  expected,  agree 
to  every  thing  which  bad  been  proposed  in  the  name  of  the  pau- 
per, viz.  that  the  whole  poor  in  the  parish  ought  to  be  supported 
m  the  same  manner ;  whether  the  inhabitants  in  tbe  burgb,  qua 
such,  were  again  to  be  exempted,  is  not  expressly  said,  but  they 
have  not  been  called  as  parties.     In  these  circtiuistancesi  I  con- 


sider tbe  proceedings  as  irregular  in  every  point  of  view.    Under 
tbe  authority  of  tbe  usage,  ever  since  an  assessment  was  laid  on, 
the  paupers  within  the  burgh,  have  been  nuintained  out  of  the 
funds  of  the  burgb,  and  unless  at  the  suggestion  of  tbe  magis- 
trates, tbe  pursuer  bad  no  occasion  to  interpose  more  than  the 
other  paupers,  who,  as  well  as  tbe  pursuer  herself,  it  must  be 
presumed,  are  still  supported  as  formerly;  and  tbe  same  uniform 
course  ought  to  be  followed,  until  a  declaratory  action  is  brought, 
and  decided  upon.    This  was  the  principle  of  the  decision  of  tbe 
C'ourt,  after  a  consultation,  in  the  late  case  of   Colville  and 
others  against  Graham  and  others,  where  some]doubt  might  have 
been  entertained  as  to  the  application  of  the  general  rule ;  and  I 
well  remember  a  similar  decision  many  years  ago,  in  a  quei^tion 
between  the  Magistrates  of  Perth  and  some  landward  heritors, 
in  one  of  the  tour  parishes  into  which  tbe  city  had  been  divided* 
where  the  Court  were  unanimous ;  and  indeed,  unless  the  same 
determination  were  to  be  given  in  all  similar  cases,  tbe  whole 
paupers  in  the  parish  where  the  dispute  arises  might  remain 
without  support  until  a  final  decision  was  given.     It  is  therefore 
humbly  thought  that  tbe  bill  of  advocation,  so  far  as  relates  to 
the  landward  heritors,  should  be  dismissed  or  superseded,  until 
the  necessary  declaratory  actions  are  brought,  while,  in  the  se- 
parate bill  of  advocation  against  the  magistrates,  there  should  be 
a  remit  with  instructions  to  the  magistrates,  in  tbe  meanwhile, 
to  advance  to  the  pursuer,  as  well  as  to  the  other  individuals  si- 
milarly situated,  the  necessary  and  ordinary  supplies.     Accord- 
ing to  this  view,  there  would  be  no  occasion  at  tbe  present  time 
to  make  any  further  observations.     But  as  tbe  interlocutor  in 
the  other  Division  of  the  Court  calls  for  an  opinion  upon  tbe  ge- 
neral questions  discussed  in  tbe  pleadings,  I  shall  proceed  to  state, 
as  brif  fiy  as  I  can,  what  has  occurred  to  me  on  the  subject.    My 
opinion  is  the  same  which  has  been  already  given  in  this  case  by 
the  kirk-seftsion  of  the  parish.     The  general  scope  and  object  of 
the  law  of  Scotland  in  reference  to  tbe  support  of  the  poor,  de- 
pending upon  the  particular  enactments  referred  to  by  tbe  parties, 
joined  to  various  proclamations  of  the  Secret  or  Privy  Council 
of  Scotland,  as  authorised  or  ratified  in  Parliament,  appear  to  be, 
\st.  To  distinguish  between  those  who,  by  infirmity  or  disease, 
are  unable  to  work  for  their  livelihood,  and  those  wbo  are  n«t 
willing  to  work,  though  able.     With  regard  to  tbe  latter,  strong 
and  coercive  measures  are  to  be  followed ;  but  these  do  not  U\X 
under  the  present  discussion.    2d,  With  regard  to  tbe  former 
class  or  description  of  persons,  to  impose  the  burden  of  support- 
ing them  (but,  as  it  appears,  most  justly  and  expediently,  only 
so  far  as  necessary  to  prevent  the  individuals  from  perishing  for 
want  of   food  or  other  necessaries)  in  the  different  parishes 
where  the  paupers  were  born,  or  where  they  bad  resided  during 
a  certain  number  of  years  preceding  poverty ;  and  &/,  To  make 
a  distinction  in  the  mode  of  raising  the  necessary  supplies  between 
parishes  consisting  entirely  either  of  a  landward  district  or  of  a 
royal  burgh.     Of  other  burghs,  whether  of  regality  or  barony,  no 
notice  is  taken,  because  in  this  as  well  as  in  other  respects  (  Ersk. 
I.  4,  SO,  15th  November  1759,  Park)  these  establishments  were 
not  in  general  considered  as  separated  from  tbe  other  part^  of 
the  regality  or  barony.      In  the  case  of  Greenock,  31  st  M^y 
1822,  not  reported,  the  point  was  held  to  be  fixed — Act  1^7, 
c.  279 ;  Proclamation,  ^th  August  ]69dL     In  royal  burghs,  the 
care  of  tbe  poor  was  left  to  the  magistrates,  the  sums  necessary 
being  to  be  raised  along  with  the  stent  or  assessment  at  tbe  time 
imposed  for  the  other  exigencies  of  tbe  community,  or,  in  other 
words,  according  to  the  estimation  of  their  substance,— the  whole 
inhabitants  being  thus  made  liable  where  they  had  tbe  means  of 
paying.    In  landward  parishes,  again,  the  necessarr  powers  were 
given  to  the  kirk- session  of  the  parish,  joined  with  the  heritors, 
—tbe  requisite  sums  being,  in  the  first  instance,  leviable  from  tbe 
proprietors  and  householders,  tbey  having  a  claim  of  relief  for 
one-half  of  the  assessment  against  their  tenants,  so  far  as  tbe 
property  was  so  occupied.      Nothing  is  said,  as  in  royal  burglis, 
with  regard  to  the  rule  or  standard  by  which  each  party  was  to 
be  assessed,  and  by  a  clause,  to  which  reference  has  been  made  in 
the  proclamation  9th  August  1693,  tbe  ministers  and  elders  in 
landward  parishes  may  determine  all  questions  in  their  respective 
parishes  *  in  relation  to  tbe  ordering  and  disposal  of  the  poor,  in 
so  far  as  not  determined  by  the  former  Ism-s  and  Acts  of  the 
Privy  Council  •/  and  so^  as  was  decided  in  tbe  case  of  Saint 
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Cotfaberts,  they  may  fix  eitber  upon  tbe  real  or  valued  rent  of 
tfae  lands,  or  according  to  any  oth«r  rule  tfaongbt  more  consistent 
with  the  state  of  the  parish.  Upon  perusing  the  whole  of  these 
regulations,  the  distinction  between  royal  bui^ghs  and  landward 
paristhes  appears  to  have  been  attended  to  with  the  utmost  care ; 
the  produce  of  lands  and  houses  in  the  one  case  being  held  as  the 
only  source  of  assesstnent,  while  in  royal  burghs,  at  eigoying  pe- 
culiar privileges  with  regard  to  trade  and  commerce,  and  where 
opulent  indiiriduals  are  to  be  found,  though  not  proprietors  or 
leaseholders,  the  general  wealth  of  the  inhabitants  is  pointed  out 
as  forming  one  important  means  of  contribution,  and,  in  the  case 
of  many  of  the  persons  liable,  the  only  proper  standard  of  it. 
But  throughout  the  whole  regulations,  no  provision  can  be  dis- 
covered for  the  ease  of  a  parish  composed  partly  of  the  territory 
of  a  royal  buiigh  and  partfy  of  a  landward  district ;  and  bidding 
this  as  casus  impnmsus,  it  might  be  a  fit  subject  of  a  new  enact- 
ment. On  the  other  band,  if  it  be  reached  by  the  Statutes  and 
regulations  already  made,  when  properij^  explained,  the  question 
would  truly  be,  in  what  manner,  consistent  with  justice,  and 
ibr  the  benefit  of  all  parties,  an  assessment  could  be  made,  due 
regard  being  had  to  the  statutory  regulations,  in  those  cases  where 
Tbe  intention  of  the  Legislature  has  been  distinctly  expressed. 
'  That  the  rule  has  not  been  fixed  by  determinations  of  the  Courts 
of  law,  is  admitted  on  all  sides,  and  that  it'  cannot  be  ascertain- 
ed by  universal  or  even  general  usage  i^  equally  dear.  The  re- 
ports  from  the  town  clerks  prove,  that  in  all  the  parishes  which 
•re  partly  burgal  and  partly  landward,  consisting  of  sevetity-six, 
no  asfiessment  has  yet  been  raised,  unless  in  fourteen  caseft,  and 
in  these  the  practice  is  not  uniform  almost  /in  any  respect.  In 
some  the  assessment  is  levied  separately  in  the  two  divisions  of 
the  parish,  as  in  the  case  of  Lanark ;  in  others,  although  the  as- 
sessment is  imposed  on  the  whole  parish  without  distinction,  it  is 
impossible  to  drsw  any  certain  inference  from  it  without  more 
purtieular  information  as  to  the  stste  of  the  several  parishes  in 
respect  of  population,  trade,  and  other  circumstances.  In  some 
caiiee,  for  various  causes,  it  may  have  been  of  little  or  no  impor- 
tance  what  should  be  the  rule  of  assessment ;  and  where  the  pro- 
prietors in  the  landward  district  are  liberal  and  wealthy,  and  in 
many  cases  from  an  nnxious  desire  of  avoiding  a  poors*  rate  as  it 
is  called,  which  is  the  scourge  and  disgrace  of  a  neighbouring 
country,  the  contribution,  as  it  may  be  called,  falling  on  each 
individual,  beans  little  or  no  proportion  to  that  pointed  out  by 
the  law ;  and  although  the  assessment,  being  made  for  twelve 
months,  and  sometimes  for  a  shorter  term,  may  be  varied  ac- 
cording to  the  state  of  the  parish,  this  ought  in  no  case  to  be 
done  in  such  a  way  as  to  affect  tbe  immediate  relief  of  the  poor, 
who  are  entitled  to  their  maintenance  according  to  the  usage, 
until  a  contrary  rule  is  sanctioned  by  general  agreement,  or  in 
tbe  Courts  of  law.  And  I  do  not  see  any  difficulty  in  making 
such  an  arrangement,  wherever  the  parties  think  that  some  al- 
teration ought  to  be  made  ;  and  indeed  in  several  instances  the 
course  I  have  now  to  mention  appears  to  have  been  followed. 
There  being  but  one  kirk-sesaion  in  every  parish,  the  members 
of  it  may  require  tbe  attendance  of  the  heritors  in  the  landward 
district,  and  of  tbe  magistrates  of  the  royal  burgh,  an  representing 
the  community,  while  no  person  who  has  a  ppculiar  or  adverse 
interest  should  be  excluded  from  attending.  The  number  of  the 
poor,  and  what  is  necessary  for  their  support,  will  be  the  first  ob- 
jects of  attention,  and  for  these  purpoies  a  joint  and  general 
meeting  in  all  cases  seems  indiKpensible,  and  thus  the  compara- 
tive population  in  the  two  districts,  and  what  is  required  for  an 
adequate  support  of  the  poor,  will  be  properly  ascertained  from 
the  state  of  the  parish.  There  may  be  little  difference  in  the  re- 
sult, whether  the  assessment  is  to  be  general  or  separate  ;  or  by 
mutual  concessions  some  equitable  medium  may  be  adopted. 
But  to  fix  one  and  the  same  standard,  in  a  case  like  this,  through- 
out the  parish,  in  the  manner  here  proposed,  and  still  more  with- 
out any  proof,  to  limit  the  proportion,  to  be  paid  either  in  the 
landward  or  the  burgh,  to  one-third,  or  any  other  proportion,  more 
or  less,  seems  quite  incorrect  and  contrary  to  law.  On  the  one 
baud,  the  assessment  in  part  would  thus  be  imposed  on  the  heri- 
tors and  householders  of  the  landward  district,  without  affording 
to  them  their  relief  against  their  tenants,  if  they  have  any;  ectm- 
iroj  the  proprietor  or  householder  within  burgh  would  have  relief 
against  his  tenants,  for  which  there  is  no  authority  in  any  of  the 


enactmenta.  And  in  fine,  if  the  rule  hitherto  adopted  by  the 
magistrates  of  Lanark  were  to  be  followed,  the  inhabitants,  aa 
distinguished  from  proprietors  and  householders,  would  be  alto- 
gether exempted,  although,  in  many  cases  much  more  able  to 
bear  the  burden  than  any  of  their  fellow-citizens.  As  to  the 
appltcadon  of  the  sums  contributed  at  the  church  doors  and 
otherwise,  the  presumption  is,  that  they  were  intended  for  the 
general  relief  of  the  poor  in  the  parish,  and  therefore,  if  it  had 
not  been  otherwise  particularly  ordered,  as  long  as  they  exist, 
they  would  be  distributed  according  to  the  wants  of  the  poor  in 
both  divisions  of  the  parish,  fiut  if  there  be  a  continued  and 
permanent  poors'  rate  established,  by  which  the  necessary  sup. 
plies  are  provided  for,  few  or  no  contributions  can  be  expected, 
and  those  who  are  truly  charitable  will,  as  is  often  done,  and 
with  great  effect,  bestow  their  aid  upon  persons  particularly 
known  to  them  by  their  merits  or  misfortunes.  Something 
has  been  said  of  the  hardship  which  would  be  impoeed  upon 
the  inhabitants  of  the  burgh,  according  to  the  rule  oi^assessment 
which  has  been  suggested,  those  in  necessitous  circumstances 
being  to  be  found  in  greater  numbers,  and  to  be  supported  at  a 
greater  expense,  in  the  burgh  than  in  tbe  landward  district  But 
1.  No  pauper  is  entitled  to  aid  within  the  burgh,  if  he  has  not 
resided  in  it  for  three  years  preceding  poverty.  2.  The  same 
principle  would  have  been  applied  to  a  parish  wholly  burgal,  but 
surrounded,  as  it  must  be,  by  rural  parishes,  in  many  cases,  of 
greater  population  and  wealth  ;  and  S,  It  has  been  shown  that 
an  amalgamation  of  the  two  districts,  such  as  has  been  suggest- 
ed, could  nut  in  any  case  be  listened  to,  without  an  open  and 
avowed  breach  of  the  law  as  it  now  stands." 

Lord  Atettwjn, — **  While  the  laws  enacted  in  this  country  for 
the  provision  of  the  poor  distinguish  the  two  cases  of  the  poor 
within  burgh,  and  the  poor  in  country,  or,  as  they  are  termed, 
landward  parishes,  thete  seems  to  be  no  enactment  applicable  to 
the  case  of  a  parish,  consisting  of  a  royal  burgh,  with  a  landward 
dJKtricr,  nut  burgage,  included  within  it.  Throughout  the  whole 
series  of  enactments  on  this  subject,  the  poor,  as  they  belong  to 
a  royal  burgh,  or  a  parish  to  landward,  are  contradistinguished, 
and  both  the  persons  who  are  to  superintend  the  poor  and  ad- 
minister the  fund  for  their  support,  as  well  as  the  mode  and  rule 
of  assessment  for  raising  the  tund,  are  different  in  relation  to  the 
two  sets  of  poor.  Tbe  foundation  of  tbe  whole  system  is  the 
Act  1579,  c.  74.  This  Act  directs  the  provosts  and  bailies 
within  burghs,  and  a  judge  couhtitute  by  the  King's  commission 
in  each  parish  to  landward,  to  make  a  catalogue  of  the  names  of 
the  poor  people,  and  then,  by  the  good  discretion  of  the  said 
provosts,  bailies,  and  judges  in  the  parishes  to  landward,  *  to  tax 
and  stent  the  haill  inhabitants  within  the  parish,  according  to  the 
estimation  of  their  substance,  without  exception  of  persons;' 
they  are  also  to  appoint  overseers  and  collectors  in  every  burgh, 
town,  and  pariah,  which  shall  receive  the  weekly  portion,  and 
«  deliver  as  meikle  thereof  to  the  saids  puir  people,  and  in  sik 
manner  as  the  saids  provosts  and  bailies,  and  judges  in  the 
purorhin  to  laUdwart  respectni  sail  ordine  and  command.'  Thus 
a  distinct  line  of  separation  is  drawn  between  royal  bui^ghs  and 
parisihes  to  landward,  in  regard  to  the  administration  of  their  re- 
spective poor,  which  is  kept  up  throughout  the  whole  series  of 
Statutes,  whether  as  to  the  poor  or  vagabonds ;  and  it  appeara 
never  to  be  contemplated  that  the  magistrates  within  burgh,  or 
the  managers  to  landward,  are  to  be  conjoined  in  the  manage- 
ment of  tbe  poor,  or  in  assessing  or  distributing  the  funds.  The 
only  alterations  made  in  this  original  plan  of  our  poor-laws  are, 
that  by  1597,  c.  272,  tbe  care  of  the  poor  is  transferred  to  each 
kirk-session,  *  in  place  of  several  commissions  in  landward  to  be 
granted  by  the  King,*  with  whom,  by  the  Act  1672,  c.  16,  the 
heritors  ot  the  parish  are  conjoined ;  and  that  by  the  proclamation, 
Uth  August  1692,  the  heritors  and  kirk-session  of  landward 
parishes  are  to  assess  themselves  for  support  of  the  poor,  and  to 
lay  the  burden,  the  one- half  upon  the  heritors,  and  the  other  half 
upon  tbe  householders  of  the  parish,  adopting  very  nearly  the 
rule  for  such  parishes  imposed  by  1663,  c.  16,  for  the  expense  of 
employing  vagabonds  and  idle  persons.  As  this  proclamation 
did  not  apply  to  royal  buigbs,  nor  to  vacant  parishes  where  of 
course  there  was  no  kirk-session,  this  omission  was  supplied  by 
proclamation,  29th  August  1693,  which  requires  '  the  magistrates 
of  our  burghs  royal  to  meet  and  stent  themselves/  &c. ;  *  and  tbe 
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heritore  of  the  Bevernl  vactiYit  pnrtsbes  to  meet  and  stent  them- 
selves for  the  maintenance  of  their  respective  poor.'  If  the  rule 
of  assessment  bad  continued  as  prescribed  by  the  Act  ]579|  so 
that  each  person  paid  according  to  the  estimation  of  his  sub- 
stance, one  difficulty  would  have  been  removed,  when  it  is  pro- 
posed, in  a  burgh  with  a  landward  district  forming  one  parish,  to 
make  one  roll  of  poor  and  one  assessment,  and  there  would  re- 
main only  the  objection  to  the  different  jurisdictions  or  managerSp 
under  whom  the  poor,  according  as  they  are  within  burgh  or  not, 
are  respectively  placed.  But  the  assessment  in  a  country  parish 
is  levied  by  the  appointment  of  the  heritors  and  kirk-session, 
half  payable  by  heritors,  conform  to  the  old  extent  or  valuation, 
*  or  otherwise  as  the  major  part  of  the  heritors  shall  agree,'  the 
other  half  to  lie  paid  by  the  tenants  and  possessors  according  to 
their  means  and  substance ;  while  the  magistrates  within  buigh 
stent  the  inhabitants  in  terms  of  the  proclamation  29th  August 
1693,  '  conform  to  the  order  and  custom  used  and  wonted  in 
laying  on  stents,  annuities,  and  other  public  bifrdens  in  the 
respective  bui'gbs,  as  may  be  most  effectual  to  reach  all  the  in. 
habitants.*  These  proclamations  are  ratified  by  Act  1695,  c. 
49.  Thus  the  magistrates  of  burghs  are  to  provide  for  the  poor 
under  their  jurisdiction,  and  to  assess  the  inhabitants  for  their 
support,  according  to  certain  rules  from  which  there  is  no  warrant 
to  deviate;  while  the  heritors  and  kirk-session  of  a  parish  to 
landward  are  to  provide  for  the  poor  in  such  parishes  by  an  assess- 
ment regulated  on  totally  different  principles.  I  do  not  find  any 
warrant  for  authorising  one  roll  of  poor  in  a  parish,  partly  burgal 
and  partly  landward,  so  that  either  the  magistrates  shall  be  un- 
der the  necessity  of  providing  for  the  poor  beyond  the  burgh, 
or  the  heritors  and  kirk-session  for  those  within  burgh;  neither 
do  I  see  that  it  is  ever  contemplated  that  the  magistrates,  heri- 
tors, and  kirk>session  are  to  form  one  body,  and  provide  for  the 
general  muss  of  poor,  burgal  and  landward.  Further,  the  ma- 
gistrates are  authorised  to  stent  in  the  burgh  only,  according  to 
the  estimation  of  the  substance, — a  mode  by  which  the  heritors 
to  landward  are  not  to  be  assessed ;  and  on  the  other  hand,  the 
heritors  and  kirk-session  cannot  assess  the  inhabitants  of  a  burgh 
over  whom  they  have  no  jurisdiction, — and  those  whom  they  as- 
sess, they  are  to  assess  by  a  rule  quite  different  from  the  burgal 
mode.  If  it  shall  be  said  that  the  proclamation,  Sd  March  1698, 
gives  suflicicnt  authority  to  the  Court  to  regulate  assessments 
for  the  poor  in  a  burgh  with  a  landward  district,  so  as  to  oblige 
the  mngistrates,  heritors,  and  kirk-session  to  act  as  one  body, 
and  make  up  a  single  roll  of  poor  to  be  supported  by  assessment, 
I  am  unable  to  come  to  that  conclusion  ;  for  it  seems  impos- 
sible  to  suppose  that  it  could  be  the  intention  of  the  Privy 
Council  to  create  such  a  legislative  power  affecting  the  inhabi- 
tiiiits  of  royal  burghs  by  instructions  addressed  only  to  "  the 
ministers  and  elders  of  each  parish,  with  advice  of  the  heritors, 
or  so  many  of  them  as  shall  meet  and  concur  with  them,"  and  in 
which  the  magistrates  are  not  so  much  as  mentioned,  by  merely 
authorising  them  "  to  decide  and  determine  all  questions  that 
may  arise  in  the  respective  parishes,  in  relation  to  the  ordering 
or  disposing  of  the  poor,  in  so  far  as  it  is  not  determined  by  the 
laws  and  Acts  of  Parliament,  and  the  former  Acts  of  our  Privy 
Council,"  obviously  meaning  only  the  ordinary  questions  in  the 
management  of  that  class  of  poor  which  is  already  under  their 
charge,  so  as  not,  however,  even  there,  to  run  counter  to  what 
is  established  law  on  the  subject.  Further,  supposing  there  was 
to  be  only  one  roll  of  poor,  the  difficulty  would  still  remain, 
what  portion  of  the  expense  is  to  be  raised  by  the  burgh,  and 
what  by  the  landward  heritors  ?  Each  by  law  are  entitled  to  be 
assessed  according  to  a  particular  rule,  producing  equality  of 
burden  among  themselves,  when  each  class  raises  a  specific  sum ; 
but,  if  extricable  at  all,  great  inequality  would  arise  when  ap- 
plied to  raise  a  single  fund.  Neither  class  is  bound  to  give  way 
to  the  other,  so  as  to  adopt  the  same  rate  of  payment  over  all ; 
and  as  to  the  inhabitants  within  burgh,  and  the  inhabitants  in  the 
country,  they  can  be  legally  assessed  according  to  a  certain  spe- 
cified rule,  and  no  other.  It  seems  to  me  that  the  only  mode,  in 
consistence  with  the  rules  established  for  assessments  by  burghs 
and  landward  parishes,  is,  to  bold  that  the  poor  within  burgh  arc 
subject  to  the  jtn-isdiction  of  the  magistrates,  and  must  be  sup- 
ported by  the  assessment  leviable  by  them  from  the  burgal  in- 
habitants, stcnted  according  to  use  and  wont ;  and  that  the  poor 


to  landward  are  to  be  nuiintaiiied  fcom  the  assessment  upon  the 
heritors  and  inhabitants,  under  the  jurisdiction  of  the  heritors 
and  kirk-session,  assessed  according  to  the  rule  in  country  pa- 
rishes.    This  is  the  rule  which  has  hitherto  been  adopted  in 
Lanark,  and  I  see  no  necessity  for  change,  and  no  authority 
which  the  Court  has  to  compel  any  alteration  upon  it.  It  is  true 
that  ill  several  parishes,  nay  in  most,  similarly  situated  as  Lan- 
ark is,  the  difficulty  has  been  solved  by  a  special  agreement,  by 
which  there  is  but  one  roll  of  poor,  for  whom  the  burgh  and 
landward  portion  of  the  parish  contribute  in  certain  fixed  pro- 
portions, differing  according  to  the  circumstances  of  each  ca«<(. 
But  this  is  entirely  a  matter  of  special  agreement;  and  I  think 
it  is  beyond  the  power  of  the  Court  to  compel  those  who  are 
unwilling  to  adopt  any  such  rule.  Further,  I  think  that  the  ca»e 
of  the  West  Kirk  Parish,  Scott  against  Fraser,  19th  January 
1773,  is  inapplicable ;  because  there  was  no  royal  bui^b  there 
entitled  to  a  peculiar  mode  of  assessment,  and  a  jurisdiction  dis- 
tinct from  the  heritors  and  kirk-session.    Burghs  of  barony  have 
never  been  recognised  as  having  any  such  privilege  in  this  matter 
of  the  poor,  and  they  are  treated  as  landward  parishes,  both  as 
to  the  jurisdiction  of  the  heritors  and  kirk-session,  and  the  mode 
of  assessment,  which,  as  to  the  heritors*  quota  at  least,  may  be 
by  the  old  extent,  the  valuation  in  the  cess-books,  "  or  other- 
wise as  the  major  part  of  the  heritors  shall  agree."   And  accord- 
ingiyt  the  Court  confirmed  the  resolutions  of  the  naajority,  that 
the  assessment  there  should  be  according  to  the  real  rent.     As 
to  the  collections  at  the  church  door,  if  the  magistrates,  and 
heritors,  and  kirk-session  respectively  do  not  agree  about  the 
proportion  in  which  ^hey  are  to  be  divided,  as  it  is  impossible  to 
know  in  what  proportion  the  atteodera  at  church  from  the  burgh 
or  landward  portion  of  the  parish  respectively  contribute  to  the 
funds,  I  am  of  opinion  that  the  only  rule  of  division  which  can 
be  recommended  is,  that  the  quota  set  apart  for  the  poor  shouM 
be  divided  in  proportion  to  the  amount  levied  upon  each  portion 
of  the  parish  respectively." 

Lord  Uackenue, — "  i  concur  in  this  opinion.*' 

On  the  19th  of  February  1833,  the  Second  Divi- 
sion, on  advising  the  caase,  with  these  opinions,  and 
with  the  relative  case  of  the  Heritors  of  Dunbar, 
against  the  Magistrates  of  Dnnbar, 

**  again  remit  this  case  to  the  consulted  Judges,  in  order  to  recon- 
sider their  opinions  thereon,  along  with  the  cases  of  the  Heri- 
tors of  Dunbar  against  the  Magistrates  of  Dunbar,  now  also 
remitted  to  them  for  their  opinions." 

The  Judges  thereupon  returned  the  following  opi- 
nions, 29th  June  1833 : 

The  Lord  President,  Lords  Balgray,  Gitties,  Coreftouse,  FuVcr- 
ton  and  Moncreiff, — *<  We  have  again  considered  this  case,  and 
see  no  reason  to  alter  the  opinion  which  we  formerly  gave.** 

*<  Note* — It  will  be  seen,  from  the  opinions  of  the  consulted 
Judges  in  the  case  of  Dunbar,  that  Lords  Mackenzie,  Mcdwyn 
and  Cruigie  adhere  to  their  former  opinions  in  this  case.** 

On  again  advising  the  cause, 

The  Lord  Justice-Clerk  observed,  that  the  Court  had  been 
consulted  in  this  case,  and  after  the  opinions  of  the  Court  had 
been  returned,  it  was  sent  back  again,  in  order  to  see  if  the 
case  of  Dunbar  went  in  any  way  to  modify  the  opinions  already 
given.  Six  of  their  Lordships  were  of  opinion  that  tlie 
question  must  be  regulated  by  the  usage  of  each  place.  And 
three  thought  that  it  must  be  decided  on  a  fair  interpretation  ot 
the  Statute.  He  concurred  with  the  minority.  He  could  not 
see  how,  in  regard  to  the  right  of  assessment  for  the  poor,  which 
was  entirely  the  creature  of  Statute,  it  was  possible,  even  if  he 
thought  that  the  precise  case  was  not  settled  by  law — to  find  that 
any  usage  could  create  a  law  iroperativery  binding  on  parties. 
Parties  might  make  private  arrangements  for  centuries.  But 
when  any  one  resisted  the  arrangements,  the  case  must  be  dc- 
cided  by  Statute  or  common  law,  not  by  usage.  Here  it  was 
admitted  that  common  law  did  not  apply.  If  the  proceedings 
in  this  case  had  been  correctly  stated,  there  had  been  a  direct 
violation  of  law  in  the  management  ^  the  funds — by  trench* 
ing  on  the  capital.    Could  such  a  uMge  be  bindiiig  ?   An  ac* 
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count  had  been  given  of  tUe  alleged  usage  at  Dunbar.  That 
was  clearly  a  teoiporaiy  arrangement  from  year  to  year,  and  es- 
tablished no  right  either  in  the  one  party  or  in  the  other.  So 
the  Court  were  just  driven  back  to  the  state  of  the  law  in  re- 
ference to  a  mixed  parish,  in  which  there  was  a  burgh  with  pro- 
vost and  magistrates,  not  merely  a  btn^h  of  barony.  He  did  not 
think  it  necessary  to  srgae,  as  Dunlop  did  in  bis  work  on  the  poor 
laws,  against  the  doctrine  said  to  have  been  incidentally  adopted  by 
Lord  Oorehoase,  tbat  all  the  provision  of  law  regarHing  the  poor 
bad  been  supplanted  by  the  four  proclamations.  The  Act  1579 
was  in  full  observance.  It  was  recognised  by  numerous  dci-i-' 
lions,  and  by  the  last  Act  of  Parliament.  Now,  what  was  its 
meaning?  A  royal  bargh  might  lie  in  a  nirmber  of  parishes. 
The  regulations  of  the  Act  would  apply  to  all  of  these  parishes. 
And  all  the  methods  of  employment  for  .the  poor,  &c.  &c.,  must 
be  regulated  by  the  provost  and  magistrates,  while  the  landward 
parts  of  these  parishes  would  fall  to  be  regulated  by  the  law  ap- 
plicable to  them.  It  was  argued  that  the  Court  should  look  to 
tbe  situation  of  burghs  which  bad  no  territory.  But  the  appli** 
cation  of  the  law  could  not  be  limited  sa.  Where  the  question 
was  stirred,  however  desirable  an  amicable  arrangement  to  obtain 
one  management  might  be,  the  Court  most  give  effect  to  the 
statutory  distinction  between  tbe  two  systems  of  management. 
No  provision  was  made  for  this  special  case.  There  were  only 
nine  burghs  to  which  tbe  usage  (clear  of  specialties)  had  any 
application.  Aoid  the  report  as  to  the  nsage  observed  in  them 
was  most  unsatisfactory. 

Lord  CringUlie  concurred. 

Lord  GlenUe  concurred.  lie  thought  that  the  suggestion  of 
Lord  Craigie,  as  to  the  coiyse  to  be  followed  in  the  case  from 
Lanark,  was  a  Tery  good  one. 

The  Court, 

**  In  respect  of  the  judgment  of  this  day*8  date,  in  the  declarator 
at  the  instance  of  the  Heritors  of  Dunbar  against  the  Mu^is- 
trates.  Dismiss  tbe  advocation  as  against  the  Heritors  and  Kirk- 
Session  of  the  parish  of  Lanark ;  and  in  the  other  advocation  at 
the  instance  of  the  same  person  against  the  Magistrates,  Remit 
to  the  Magistrates,  in  the  meantime,  with  instructions  to  furnish 
the  advocator  with  the  usual  allowance  to  paupers,  reserving  all 
claims  of  relief  according  to  law.*' 

Authorities  for  Advocator. — ^Peterhead,  House  of  Lords, 
^th  June  1802.  1579,  c.  74  Proclamation,  I  Ith  August 
1692; 29th  August  1({98.     Ancruro,  18th  March  18*26. 

Authorities  for  Respondents.— Parker  e.  Buchanan,  21  st 
February  1827.  Dunlop  on  Poor  iiaws,  pp.  23U,  247-8.  1579, 
c.  74;  1592,  c.  147;  1590;  1600,  c.  19;  1672,  c.  18.  Procl., 
Iltb  August  1692;  29th  August  1693;  1695^  c.  43;  1698,  c. 
29.    ProcL,  March  169a 

Second  Division.— Lord  Ordinary,  Medwyn. — AcU  Dean  of 
Facultv  (  Hope,)  Handyside.— For  the  Heritors  and  Kirk-Ses- 
"ion,  J.  Miller.— For  the  Magistrates,  Maitland. — Jumcs  An- 
Btruther,  W.S.,  Lockhart,  Hunter  &  Whitehead.  W.S.,  and 
James  Annan,  Agents. — Mr  Thomson,  Clerk — [7.  C] 

Uh  July  1833. 

No.  414.-*  Jambs  Grindlay,  Pursuer^  v.  John 
Drtsdale  &  EiBENEZER  JoHNSTONE,  &c.,  Defen- 
ders. 

Adjudication — Legal— Reversion — Patronage — Held,  that  dur* 
'  itg  the  eurrencjf  iff  the  legal,  the  adjudger  of  a  right  of  patron" 
age  hat  no  right  to  pretent* 

The  Earl  of  Lauderdale  obtained,  by  a  Grown  char- 
ter of  resignation,  dated  2Qth  December  1824,  inter 
alia,  the  patronage  of  the  parish  of  West  Calder. 
This  he  disponed,  22d  January  1827,  fur  £l500  to  the 
pursuer,  who  was  infeft,  i7th  February  1827,  and  who, 
on  the  occurrence  of  a  vacancy,  presented  his  own 
brother,  a  licentiate,  22d  June  1831.  Scales,  a  writer 
in  Glasgow,  obtained  decree  in  absence  against  the  pur- 
suer, 2d  December  1828,  before  the  Court  of  Session, 
for  payment  of  a  law  bosioess-account  aotaxed^  but 
Vol.  V. 


amounting,  withadmitted  deductions,  toabont£l  50,  and 
ending  in  1827.  This  debt  and  decree  he  assigned,  12t|i 
June  1829,  to  James  Wright,  W.S.,  who,  on  the  19tH 
of  May  1830,  adjudged,  inter  alia^  the  pfttronage  of 
West  Calder  from  the  pursuer.  Thereafter,  10th  Nor 
veuiber  1830,  Wright  sold  the  patronage  so  adjudged9 
together  with  the  decree  of  adjudication  and  grounds 
of  debt,  to  the  defender  Drysdale,  who  obtained,  20th- 
27th  November  1830,  a  Crown  charter  of  adjudica- 
tion, on  which  he  was  infeft,  28th  December  1830.  Oa 
the  following  day,  29th  December  1830,  before  the 
expiry  of  the  legal  of  the  adjudication,  he  presented 
the  other  defender,  Johnstone,  to  the  parish.  And  on 
the  21  St  of  June  1831,  he  granted  to  him  a  second  or 
supplementary  presentation.  On  the  17th  of  May 
1831,  Burnside  also  adjudged  from  the  pursuer  the 
said  patronage,  in  satisfaction  of  certain  debts  consti- 
tuted by  decree.  Burnside  did  not  present.  But  on 
the  14th  of  July  1831,  he  assigned  bis  debt  and  de- 
crees of  constitution  and  adjudication  to  the  defender, 
Drysdale.  Thereafter,  8th  August  1831,  Grindlay 
raised  an  action  for  reduction  of  the  decree  in  absence 
in  favour  of  Scales,  and  of  all  that  had  followed  on  it, 
together  with  the  two  presentations  in  favour  of  John^ 
stone,  aod  fur  declarator,  that  the  presentations  by 
Drysdale  flowed  a  non  habente  potestatem  ;  that  tho 
presentation  in  favour  of  Grindlay  was  valid ;  and  that 
the  pursuer  ought  not  to  be  disturbed  in  tbe  exercise 
of  his  right  of  patronage.  Drysdale  gave  in  prelimi- 
nary defences,  pleading — Istf  Want  of  title ;  and  also, 
that  the  pursuer's  conduct  and  proceedings  amounted 
to  a  settlement  of  the  amount  of  the  account  due  to 
him  by  Scales,  afterwards  decerned  for  in  the  action 
at  the  instance  of  that  party  against  him,  which  he 
cannot  now  question  or  open  up,  more  especially  in 
the  absence  of  any  precise  allegation  that,  dejacto,  the 
account  was  improperly  charged.  2fl%,  That  he  has 
barred  himself  by  a  long  train  of  acts,  of  ouequi vocal 
and  uninterrupted  homologation,  fromchallengingtho 
grounds  or  warrants  of  the  decree  of  constitution,  oc 
that  decree  itself.  Sdl^f  That  he  hi^also  homologat- 
ed and  barred  himself  from  challenging  the  decree  oi 
adjudication,  by  virtually  admitting  its  validity,  and 
sanctioning  the  assignation  thereof  to  the  deiender* 
And  lastli/f  That  he  is  barred  from  challenging  the 
deeds  and  decrees  called  for,  on  the  ground  that  bis 
whole  conduct  and  proceedings  imported,  on  his  partr 
an  acknowledgment  of  their  validity,  and  a  virtual 
obligation  to  recognise  them  as  valid,  on  which  the 
defender  and  his  authors  were  entitled  to  rely,  as  ren- 
dering it  unnecessary  for  them  to  take  other  or  fur- 
ther steps  to  complete  their  right,  so  that,  to  allow, 
him  now  to  bring  those  deeds  and  decrees  under  chal- 
lenge, would  be  to  allow  him  to  perpetrate  and  take 
the  benefit  of  a  substantial  fraud  against  tbe  defen- 
ders. 

The  Lord  Ordinary  proceeded  (23d  December  1831, 
and  27th  January  1832),  *<  reserving  consideration  of 
the  defences  stated."  The  pursuer  pleaded — I.  In  virtue 
of  the  titles  above  set  forth,  the  pursuer  is  possessed  of 
the  sole  and  effectual  right  to  the  patroniiffe  described 
in  the  libel,  and  was  alone  entitled  to  make  the  pre- 
sentation to  the  benefice,  on  occasion  of  tiie  same  be-- 
coming  vacant  in  manner  above  set  forth. — II.  Tke 
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decree  obtained  at  the  instance  of  Mr  Scales,  the  au- 
thor of  Messrs  Wright  and  Drysdale,  for  payment  of 
his  account,  passed  in  absence,  and  is  liable  to  be 
opened  up  at  the  instance  of  the  pursuer. — IIL  That 
decree  is  liable  to  the  objections  in  point  of  form  and 
•substance  now  stated  against  it. — IV.  The  pursuer 
was  not  indebted  to  Mr  Scales  to  the  extent  of  the 
8um  for  which  he  claimed  decree ;  and  upon  a  just 
auditing  of  his  accounts,  even  ex  parte,  this  would 
have  been  tisade  quite  apparent. — V.  The  decree  of 
adjudication  obtained  at  the  instance  of  Mr  Wright, 
and  following  upon  the  said  decree  in  absence,  is  re- 
ducible, on  the  ground  of  the  objections  which  apply 
to  the  said  decree  in  absence  ;  and  further,  the  adjudi- 
cation is  inept,  as  having  been  deduced  for  claims  not 
rendered  liquid,  and  which  were  not  founded  in  jus*- 
tice. — VI.  But  supposing  the  decree  had  been  effec- 
tual, the  right  of  presenting  to  the  living  was  never- 
theless Vested  in  the  pursuer,  by  whom  alone  that 
right  could  competently  be  exercised  during  the  cur- 
rency of  the  legal,  which  had  never  expired. — VII. 
Nothing  which  has  occurred  subsequent  to  the  dates 
of  the  said  decrees,  or  either  of  them,  can  have  the 
effect  of  obviating  the  right  of  challenge  which  is  com-* 
potent  to  the  pursuer  in  regard  to  these  decrees ;  and 
m  particular,  the  pursuer's  right  is  in  no  respect  bar- 
red by  the  alleged  proceedings  at  the  instance  of  Mr 
Burnside.— VIII.  Even  supposing  Mr  Burnside  could 
have  panted  a  presentation  in  virtue  of  his  adjudica- 
tion, he  did  not  do  so,  and  took  no  step  for  rendering 
his  right  available  prior  to  the  presentation  by  the 
pursuer,  who,  ex  concessisy  possessed  the  radical  right 
to  the  patronage.-^IX.  Supposing  that  the  patronage 
was  effectually  carried  to  Mr  Burnside  by  his  adjudi- 
cation, which  is  irregular  and  inept,  and  at  any  rate 
is  a  redeemable  right  which  may  bo  purified  by  pay- 
ment, the  pursuer  is  not  deprived  of  his  interest  to 
set  aside  the  proceedings  complained  of  by  that  ad- 
judication, no  presentation  having  taken  place  in  vir* 
tue  thereof. 

Drysdale  pleaded — f .  The  pursuer  cannot  compe- 
tently challenge  the  titles  and  the  presentation  brought 
under  reduction,  without  proving  that  he  is  still  vest- 
ed with  the  right  of  reversion  of  the  patronage  in 
question. — II.  The  pursuer's  conduct  and  proceedings, 
previous  to  the  action  lit  Scales's  instance,  imported  a 
settlement  of  the  amount  of  the  account  due  by  him 
to  Scales,  afterwards  decerned  for  in  that  action,  which 
he  cannot  now  question  or  open  up,  more  especially 
in  the  absence  of  any  precise  allegation  that,  aejacto^ 
the  account  was  improperly  charged. — III.  The  rule 
of  the  Act  of  Sederunt  1806  being  intended  only  for 
the  benefit  of  the  debtor  in  the  accounts  to  which  it 
relates,  it  is  competent  for  the  debtor  to  give  up  that 
benefit,  and  if  he  is  satisfied  of  the  justness  of  the  debt 
claimed,  to  admit  it  to  be  well  founded  without  taxa* 
tion  ;  and  where  his  conduct  and  proceedings  import 
such  admission,  and  an  adjustment  of  the  amount,  as 
in  the  present  instance,  decree  may  competently  pass 
without  the  ne<9e6sity  of  any  remit  to  the  auditor  un- 
der the  regufation  in  question. — IV.  The  pursuer  has 
barred  himself,  by  subsequent  homologation  of  the  de- 
cree of  constitution,  and  by  virtually  admitting  its  va- 
lidity, and  sanctioning  the  assignation  thereof  to  the 


defender,  from  challenging  the  grounds  or  warrants 
of  the  decree  of  constitution,  or  that  decree  itself.— 
V.  The  sum  of  expenses,  to  which  exclusively  the  re- 
gulation of  the  Act  of  Sederunt  might  have  been  ap* 
plied,  having  been  recovered  by  the  pursuer  as  justly 
due  from  the  party  to  the  process  in  which  it  was  in- 
curred, the  pursuer  cannot  be  allowed  to  object  to  the 
decree  for  the  same  amount  against  himself. — VI.  As 
the  objection  to  the  validity  of  th^  adjudication,  found- 
ed on  the  procedure  in  the  action  of  constitution,  muit 
at  best  resolve  into  an  allegation  of  pluris  petilio,  ou 
a  claim  of  only  £13,  12.  8.,  the  excess,  if  any,  must 
be  so  trifling,  as  to  be  unavailing  in  a  question  with 
the  debtor,  to  the  extent  even  of  entitling  him  to  have 
the  adjudication  following  thereon  restricted  to  a  se- 
curity.'— VII.  While  the  utmost  effect  of  the  suppos- 
ed pluris  petilio  would  be,  not  to  warrant  redaction  of 
the  adjudication,  but  to  admit  of  its  being  restricted 
to  a  security,  there  are  no  conclusions  in  the  present 
summons  to  warrant  such  a  course  of  procedure.^ 
VIII.  The  effect  of  a  restriction,  where  it  is  compe- 
tent, being  merely  to  deprive  the  adjudger  of  the  be- 
nefit of  the  statutory  limitation  of  the  right  of  re- 
demption, the  right  under  the  adjudication,  while  it 
lasts,  is,  in  a  question  with  the  debtor,  still  a  right  of 
property,  subject  only  to  the  privilege  of  redemption, 
competent  to  the  original  proprietor. — IX.  The  ad- 
judication at  the  instance  of  Mr  Burnside,  since  the 
date  of  which  yeat  and  day  have  elapsed,  and  which 
is  unobjectionable,  being  vested  in  the  defender,  the 
pursuer  has  no  legal  interest  to  found  on  any  suppos- 
ed irregularity  in  the  adjudication  at  the  instance  of 
Mr  Scales,  or  the  grounds  or  warrants  thereof.— X. 
The  right  of  patronage  having  been  adjudged  in  the 
manner  above  stated,  the  defender  was  eutitl^'d,  as 
proprietor  thereof  for  the  time  being,  to  supply  the 
vacancy  that  occurred  in  the  cure  of  the  parish  of 
West  Calder  by  the  death  of  Dr  Mackersy,  by  the 
presentation  which  he  granted  in  favour  of  the  other 
defender,  Mr  Johnstone,  and  that  presentation  is  valid. 
'  Johnstode  pleaded  in  nearly  similar  terms. 

*«  The  Lord  Ordinary  (9tli  March  1833,)  having  confidered 
the  closed  record,  and  heard  counsel  thereon,  and  thereafter  made 
avizandum  uith  the  process,  and  considered  the  same,  and  the 
debate,  In  respect  that  the  material  question  does  not  appear  to 
have  been  ever  decided,  and  that  it  is  nice  and  difficult  in  prin- 
ciple, Appoints  the  parties  to  give  in  cases,  with  the  view  uf  the 
cause  being  reported  to  the  Court — the  cases  to  be  lodged  h^tbe 
first  box-day,  and  revised  and  re-lodged  on  the  first  sederunt-day 
in  May  next — Note. — The  Lord  Ordinary,  after  having  given  a 
great  deal  of  consideration  to  this  case^  thinks  the  quesdon  so 
extremely  doubtful,  that  he  6nds  it  necessary  to  report  the  cause 
for  the  judgment  of  the  Court,  and  as  this  will  rather  enable  the 
parties  to  obtain  a  final  judgment  more  speedily  than  tbej  other, 
wise  could  obtain  it, — it  will,  upon  the  whole,  be  better  for  the 
inhabitants  of  the  parish,  who  are  so  materiall}  interested.  As 
the  Lord  Ordinary  has  not  succeeded  in  finding  any  thing  like  a 
direct  authority  on  the  question,  be  is  not  sure  that  anj  sugges- 
tions which  he  can  at  present  give  will  be  materially  useful ;  but 
he  will  add  a  few  observations.-* He  holds  it  to  be  quite  clear  in 
law,  that  the  modem  adjudication,  thoiigh  eompleted  by  charter 
and  seisin,  continues  during  the  legal  term  of  redemption  to  be 
nothing  more  than  a  pignuM  prteiorium,  and  not  a  right  of  pro- 
perty, or  actual  sale  under  reversion.  It  bad  this  character  at  an 
early  period,  and  in  the  course  and  practice  of  the  law,  it  ha'»  ■!- 
ways^  become  more  and  more  decidedly  of  this  nature.  Tbe 
parties  may  find  advantage  in  considering  the  note  of  Mr  Brodii 
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on  the  subject,  in  his  edition  of  Stair,  p.  467.     But  though  this 
point  settles  a  principle  of  importance  in  the  question,  it  does 
not  exhaust  it.     For  still  there  can  be  no  doubt  that  the  adjudger 
is  entitled  to  enter  into  possession  of  the  sub(ject  adjudged.  In  so 
fur  as  the  subject  may  yield  fruits  or  profits  of  a  patrimonial 
yalue,  which  can  be  imputed  in  extinction  of  the  debt,  he  has 
clearly  a  right  to  draw  them.     But  if  be  may  enter  into  posses- 
sion, has  he,  or  has  he  not,  an  exclusive  right  to  exercise  what- 
ever persoHitl  privileges  may  be  connected  with  such  possession  ? 
And  in  such  a  right  as  that  of  patronage,  which,  in  its  main  wb- 
stance,  consists  in  such  a  personal  privilege,  has  he  the  power  of 
presentation  ?     This  is  the  question.     It  is  clear  that  the  re- 
verser  is  not  divested ;  for  he  is  still  the  vassal,  and  the  casualties 
fiill  in  his  person.     It  is  also  clear  that  all  personal  privileges  do 
not  pass  to  the  adjudger.     It  is  clear  law  that  the  reverser  alone 
ean  enter  the  vassars  holding  of  him.     It  is  also  clear  that  if  he 
has  a  Crown  holding,  he  alone  could  vote  as  a  freeholder ;  and  the 
Lord  Ordinary  is  of  opinion  that  this  right  was  not  created  by 
the  Act  1681,  but  followed  from  the  principle  that  he  continues 
the  true  vassal.     See,  in  explanation.  Bell's  Election  Law,  p. 
147,  &C.     On  the  other  hand,  it  is  clear  that  heritable  offices, 
even  such  as  produce  no  emoluments,  may  be  a<yudged.     The 
Lord  Ordinary  has  not  been  able  to  find  a  case  in  which  it  has 
been  found  that  the  adjudger  was  entitled  or  not  entitled  to  exer* 
cise  the  functions  of  such  an  office  during  the  legal.     But  he 
recommends  to  the  parties  to  examine  all  the  cases  of  this  kind. 
It  can  scarcely  be  doubted,  however,  that  there  are  some  per* 
sonal  privileges,  which  the  adjudger,  entering  into  possession 
otherwise,  would  be  entitled  to  exercise, — such  as  traversing  the 
ground,  hunting,  using  the  servitudes,  &c.     There  is  a  serious 
point  of  doubt,  with  regard  to  the  particular  right  here  in  ques- 
tion, which  the  Lord  Ordinary  has  hitherto  been  unable  to  re- 
move from  his  mind.     It  might  happen  that  the  patronage  was 
adjudged  for  a  debt  quite  disproportioned  to  its  value  as  a  sub- 
ject of  sale;  a  vacancy  may  happen  soon  after  the  diligence  is 
completed  ;  the  act  of  presenting,  not  being  patrimonial,  cannot 
be iaiputed  in  extinction  of  the  debt;  and  if  the  reverser  should 
be  ready  to  redeem  the  day  after  that  act  is  done  (even  within 
the  six  months),  he  must  pay  the  whole  debt,  principal  and  in- 
terest.   But  although  the  right  of  presenting  cannot  be  valued 
in  money,  the  very  fact  that  the  title  is  in  commercio,  and  still 
more,  the  plain  sense  of  the  thing  show,  that  one  act  of  presen- 
tation may  really  be  of  more  value  to  the  creditor  than  all  bis 
debt.    He  may  thereby  provide  for  a  son  or  other  friend  who 
would  otherwise  be  dependent  on  him.     In  this  way  he  would 
get  double  payment  of  his  debt.     The  difficulty  which  this  raises 
is  increased  by  the  consideration  that  the  adjudication  may  be 
used  on  purpose,  in  contemplation  of  the  vacancv :  nay,  it  may 
be  used  or  completed  after  the  vacancy.     Whether  this  would 
involve  any  question  of  simony,  it  is  unnecessary  to  inquire ;  but 
it  is  evident,  that  it  would  put  it  in  the  power  of  a  harsh  credi- 
tor to  take  a  very  undue  advantage  of  the  necessity  of  his  debtor, 
and  be  in  itself  wuUi  exempli.     If  it  were  to  be  held  that  the 
right  of  presenting  remains  with  the  reverser,  it  certainly  would 
follow  that  the  adjudger  would  in  many  cases,  such  as  the  pre- 
sent, get  nothing  but  a  security  during  the  legal.     But  it  is  not 
dear  that  this  raises  an  insuperable  argument.     He  could  get 
nothing  more  if  no  vacancy  happened ;  and  there  may  be  many 
adjudgeable  rights  in  which  he  can  get  nothing  more.     But  he 
gets  the  security,  and  he  may  get  the  property  and  the  power  of 
sale  when  the  legal  expires.     The  parties  may  look  at  Forbes, 
p'  66,  67,  and  the  references  there  inade.     That  to  Stewart,  is 
under  the  word  Altarage.** 

"  7/A  June  1833. — The  Lord  Ordinary  having  considered  the 
rarised  cases  for  the  parties,  makes  avizandum  with  the  cause 
to  the  Court ;  and  appoints  printed  copies  of  the  record  and 
cases,  and  of  the  Lord  Ordinary's  former  interlocutor  and  note, 
and  of  this  interlocutor  and  the  note  subjoined,  to  be  put  into  the 
boxes  of  the  Lords  of  the  Second  Division  of  the  Court,  und 
that  within  ten  days  from  this  date,  in  order  to  be  reported. — 
yote, — Though  the  Lord  Ordinary  still  feels  that  there  is  great 
doubt  and  difficulty  in  the  case,  he  thinks  it  proper  to  state,  that, 
on  the  whole,  the  inclination  of  his  opinion  is  in  favour  of  the 
reverser  and  bis  presentee.  The  only  additional  observation  he 
has  to  make  is,  that  with  reference  to  the  case  of  the  parish  of 


Clunie  in  1742,  alluded  to  in  the  report  of  the  case  of  the 
Officers  of  State  v,  Gordon,  November  13,  1821,  he  sees,  on 
looking  into  the  Acts  of  Assembly  of  1743,  that  the  settlement 
of  that  parish  was  determined  on  *  the  appad  of  Kenneth  Gor- 
don of  Clun^,  patron,  and  others,  of  the  parish  of  Cluny,  callers 
of  Mr  Wilham  Mackenzie,  probationer,  to  be  their  minister, 
from  the  sentence  of  the  synod  of  Aberdeen,  sustaining  and  con- 
curring with  a  call  of  others  of  the  said  parish,  to  Mr  Robert 
Michie,  probationer,  to  be  minister  of  the  said  parish ;  and  ap- 
pointing the  presbytenr  of  Kincardine- O'Neil  to  proceed  to  his 
settlement  therein.  Heard,  and  the  sentence  affirmed,  and  the 
presbytery  appointed  to  proceed  accordingly.'  As  there  is  here 
no  mention  of  any  presentation,  the  Lord  Ordinary  conjectures 
that  the  settlement  took  place  by  a  call  simply,  which  was  not 
uncommon  at  that  period.  But  though  he  has  looked  into  the 
written  record  of  the  Assembly,  he  has  found  nothing  to  ascertain 
the  fact.  It  might  be  found  in  the  record  of  the  presbytery. 
But,  at  any  rate,  there  does  not  appear  to  have  been  any  judg- 
ment of  the  civil  court  on  the  subject.** 

At  advising  the  coses, 

Lord  Glenlee  inclined  to  the  opinion,  that  the  adjudger  had  no 
right  whatever  to  present.  The  question  was,  whether  an  ad- 
judication was  an  absolute  conveyance  of  the  property,  under  a 
right  of  reversion,  or  a  mere  pignu*  T  The  ancient  comprising 
was  an  absolute  transfer.  There  was  originally  a  comparison  of 
the  value  of  the  subject  with  the  amount  of  the  debt.  But  at 
an  early  period,  and  before  the  Act  1672,  matters  came  into  a 
different  situation ;  for  it  had  become  customary  to  adjudge  whole 
masses  of  property,  without  any  comparison  of  the  amount  of 
the  debt  And  so  it  was  provided,  that  the  reverser  might  apply 
to  have  a  locality  appointed  to  the  adjudger.  In  the  case  of 
Wilson,  it  was  found  that  the  debtor  could  not  be  removed  from  the 
mansion-bo4ise  during  the  legaL  And  at  that  time,  the  adjudica. 
tion  was  evidently  regarded  as  merely  a  pignus pr€Biorium ;  and  the 
right  of  the  adjudger  did  not  emerge  untU  the  expiry  of  the  legal. 
The  case  of  Wemyss  showed  this  very  strongly.  The  distinc- 
tion taken  in  the  Act  1681,  between  the  adjudication  and  the 
proper  wadset,  was  plainly  founded  on  the  difference  acknow- 
ledged to  exist  at  the  time,  throughout  the  country,  between  Uie 
two  rights.  Although  it  was  not  easy  to  separate  them  ia 
imagination,  there  was  an  admitted  legal  distinction  between 
them.  The  case  of  Mackenzie  v.  Ross  in  1791,  was  a  strong 
case.  Suppose  Grindlay  to  redeem  to-morrow,  would  he  not 
have  as  much  to  pay  as  if  the  patronage  had  not  been  exercised 
by  the  other  party  ?  The  creditor  cotUd  not  have  both  his  debt 
and  the  patronage. 

Lord  Meadowbank  concurred.  This  was  a  case  in  which  equity 
was  found  to  go  hand  in  hand  with  law. 

T/ie  Lord  JuUice-Oerk  agreed.  There  was  a  material  dis- 
tinction between  the  present  adjudication  and  the  old  comprising. 
There  was  a  relaxation  before  the  Act  1672.  And  there  had 
been  a  gradual  relaxation  since.  Now,  the  creditor  could  not 
avail  himself  of  the  expiry  of  the  legal  without  a  declarator. 
The  Act  1681  expounded  the  rights  of  parties  as  the  law  then 
stood.  It  would  be  a  strong  thing  indeed,  to  allow  this  right  of 
patronage  to  be  exercised.     Grindlay  was  in  the  right. 

Lord  Cringletie  regarded  the  debt  as  the  ground  of  adjudication. 
And  therefore  any  act  of  possession  which  did  not  tend  to  di- 
minish the  debt  was  inconsistent  with  the  right.  He  had  no 
idea  of  setting  aside  the  adjudication* 

The  Court 

*<  Decern  in  terms  of  the  declaratory  conclusions  of  the  sum- 
mons, as  to  the  exercise  of  the  right  of  patronage  referred  to, 
and  allow  the  decree  to  go  out  and  be  extracted  ad  interim  ; 
Quoad  ultra,  remit  the  process  to  the  Lord  Ordinary,  reserving 
all  questions  as  to  expenses.** 

Authorities  for  Pursuer. — 1621,  c.  9;  Mack.  Obs.  Sd,  p.  357. 
23d  July  1662.  Donator  of  Ward«  24th  July  1734;  M. 
16,453.  Mackenzie  v,  Ross,  1st  June  1791 ;  Stair,  IIL  2,  30, 
38.  M'Wbinnieo.  Burton,  4th  February  1796.  Binnings,5th 
December  1749.  Douglas,  26th  July  1 764 ;  M.  2834.  Brodie's 
Edit,  of  Stair,  p.  467.  1672,  c  19.  Ersk.  IL  12,  6,  46,  and 
References.  Forbes  on  Election,  p.  16,  and  Note.  1681,  c. 
21.    Bell's  Election  LaW|  p.  147.     Connell  ou  Elections,  p. 


516 


THE  SCOTTISH  JURIST. 


CJol, 


1 59,  And  CaBes  there.  Duke  of  Atholl  v.  Robertson,  House  of 
Lords ;  III.  Dow,  114,  Lord  Kldon*s  speech.  Powell  on  Mort- 
gRges,  L  197,  and  Foot  Note.  Bell  Comm.  I.  637.  Forbes  on 
Tithes,  p.  68.  Clyne  v.  SwHnston,  26th  Januarr  1890 ;  Shaw 
&  Dunlop,  VIIL  891. 

Authorities  for  Defenders. — Bell  Corom.  5tb  Edit.  L  705. 
Stair,  in.  2,  28.  54.  Ersk.  11.  12, 41, 42.  Sir  Harry  Munro, 
27th  January  1756 ;  Kilk.  Kobertson  p.  Duke  of  Atholl,  House 
of  Lords,  lOtb  May  1815;  Dow,  IIL  108.  Cockbum,  ISth 
January  1639;  M.  4187.  Hunter's  Creditors,  28tfa  January 
I7I5;  M.  15,85a  Carlyle  v.  LyelPs  Creditors,  9th  February 
1725;  &t  15,851.  Morr.  App.  Terce,  No.  I  Sd  July  1801. 
Mack.  Inst.  II.  12,  sec.  14.  Hunter,  8th  February  1 623 ;  Suppl. 
JL  12a  Meldrum,  dOth  January  1628;  M.  216.  Bruce,  25th 
June  1627  :  Sup.  L  234.  Cloverhill,  22d  January  1631  ;  M. 
218,  Sup.  II.  380.  Mabons,  25th  July  1740;  M.  219.  Donator 
of  Ward.  24th  July  1734;  M.  16,453.  Stair,  IL  3,  20,30. 
Bell  Comm.  4th  Edit.  II.  7.  Bell  on  Elections,  p.  149. 
Forbes  on  Tithes,  p.  66.  Stewart's  Answers  voce  Altarage,  p. 
5.  Blair,  22d  July  1737;  M.  148.  Cockbum,  10th  July 
1747  ;  M.  150.  Eari  of  Caithness,  1749  ;  Kilk.  voce  Personal 
iind  Transmisfiable,  No.  5.  OiBcers  of  State,  ISth  NoTcmber 
1821  ;  F.  C.  Bankton,  Vol.  IL  p.  37,  par.  100.  Lady 
l^orbes,  February  1763;  M.  9931.  Duke  of  Roxburgh,  25th 
June  1818;  F.  C.  Monro,  22d  January  1756.  Kincaid,  18th 
November  1624;  M.  134.  Clyne  v.  Swanson,  S6th  January 
1830. 

Second  Division.  —  Lord  Ordinary,  Moncreiff.— ^c(.  A. 
M'Neill,  O.  Robinson. ^-if /I.  Jameson,  Pvper,  Thomson. — 
John  Nairne,  S.S.C.,  George  Heggie,  W.S.,  and  William 
Mackersy,  W.8  ,  Agents.— Mr  Thomson,  Clerk.— [T.  C] 

4th  July  18SS. 

No.  4-15. — William  Bowie  Campbell,  Petitioner^ 
V.  Mrs  Allan  or  Reid,  &c.,  Respondents* 

Process — Petition— Competency — Act  of  Sederunt,  5th  June 
1 790^— JBTtf/i/,  that  the  provition  of  the  Act  of  Setierwttt  5th  June 
1790,  as  to  receiving  petitiont  fir  tequettration  of  ettates  under 
sale,  could  not  be  dtpwrtedfrom^  to  the  ^tct  of  receiving  a  peii* 
Hon  for  tequetlration  of  an  ettate  and  for  appotTUmeni  qf  a  Ju" 
diciatfitetor^Jrom  the  common  agent  in  a  ranking  and  eale,  who 
had  been  confirmed  only  on  the  25th  of  June-^-the  latt  day  al» 
lowed  by  the  Act, 

Campbell  was  confirmed  common  agent  in  the  rank- 
ing and  sale  of  the  unentailed  estate  of  the  deceased 
9ir  Alexander  Boswell,  on  the  25th  of  June  1833. 
The  Act  of  Sedemnt,  5th  June  1790,  modifying  the 
Act  of  Sederunt^  17th  July  1764,  provided,  that  the 
Court 

'<  will  not  receive  any  petitions  for  sequestrating  estates  nnder 
sale,  or  for  payment  of  money  out  of  any  such  sequestrated 
estates,  after  the  25th  June,**  &c. 

But  from  the  circumstance  of  his  having  been  con« 
firmed  only  on  the  25th,  it  became  impossible  for  him 
to  observe  the  above  provision.  Nevertheless,  as  it 
was  very  desirable  that  a  judicial  factor  should  be  ap- 
pointed before  the  rising  of  the  Court,  he  presented 
a  petition,  3d  July  1833,  praying  the  Court 

«*  to  sequestrate  the  rents  of  the  said  portions  of  the  barony  of 
Ochiltree  and  others,  which  pertained  to  the  deceased  Sir  Alex- 
ii^der  Boswell,  Baronet,  all  as  particularly  described  in  the  said 
process  of  ranking  and  sale;  and  to  appoint  the  said  John  Dou- 
glas Boswell,  or  such  other  person  as  your  Lordships  shall  think 
proper,  to  be  judicial  factor  thereon,  with  all  the  usual  powers, 
on  finding  caution  in  common  form,"  &c. 

This  petition  was  intimated  on  the  same  day  to 
the  agents  of  the  creditors  claiming  in  the  ranking  and 
sale.     At  advising. 

The  Lord  JuUice-Clerk  observed,  that  the  Act  of  Sederunt, 
17th  July  1764,  as  modified  by  Act  of  Sederunt,  5th  June  1790, 


expressly  provided  that  such  a  petition  should  not  be  received 
after  a  certain  day. 

The  Court  refused  to  receive  the  petition. 

Second  Division. — Act.  Cowan. — William  Bowie  Campbell, 
W.S.,  Agent.— Mr  Holland,  Clerk [r.C] 

bth  July  1833. 

No«  4l6. — William  Morebsad,  Pursuer y  v.  Wil- 
liam MoRBHKAD,  Jtfft.,  and  Othbrs,  Drfenderty 
and  Robert  Morehead,  Suspender^  v.  William 
MoREHEAD,  Respondent, 

Entail — Institute  and  Heir — An  entailer  having  introducrd  a 
chute  in  hit  deed  of  entail,  declaring  that  the  pruvitionM,  limita* 
tiont,  and  clauut  irritant^  jfc,  thou  Id  be  binding  on  ike  iuuituies 
but  having  omiittd  in  theclautet  themeelvetto  direct  them  agaiutt 
tuch  institute,  and  having  directed  them  merely  againet  the  heirs 
'—Held,  notwithstanding,  that  the  entail  Vfot  ^fedual  agaimtt 
tucli  institute. 

In  1786,  the  pursuer's  father  executed  a  deed  of 
entail  of  the  lands  of  Herhertshire,  in  favour  of  the 
pursuer  (the  institute),  and  a  certain  series  of  heirs. 
After  the  destination  there  occarred  this  clause : 

*'  But  always  with  and  under  the  eipress  burdens,  reservations, 
conditions,  provisions,  restrictions,  limitations  and  daoses  irri. 
tant  after  ezprest,  which  are  all  hereby  appointed  to  be  inserted 
in  the  resignations,  charters  and  infeftments  to  foUow  hereitpon, 
and  declared  to  be  binding,  not  only  upon  the  said  WiUiam  iiorf 
head,  my  eldest  son,  and  the  heirs-male  of  his  body,  and  the  other 
beirs-snbstitiite  to  them,  by  this  present  tailsie,  bat  also  upon 
my  heirs  whatsoever,  in  case  the  succession  of  my  aaid  estate 
shall  happen  to  devolve  upon  them,  failing  the  heirs  of  tailaie 
above  mentioned.** 

The  deed  then  contained  the  usnal  prohibitory,  ir- 
ritant, and  resolutive  clauses.  The  prohibitory  dauses 
against  altering  the  order  of  succession,  selling,  dis-> 
poning,  wadsetting,  and  contracting  debt,  were  direct- 
ed against  William  Morehead^  the  institate,  as  well 
as  against  the  heirs  of  entail,  but  all  the  other  prohi- 
bitions were  merely  directed  against  the  heirs  of  en« 
tail ;  declaring,  "  that  it  shall  not  be  lawful  to  any  of 
the  heirs  of  entail  above  mentioned/'  &c  In  like 
manner,  the  irritant  and  resolutive  daoses  were  di- 
rected only  against  the  heirs,  and  not  against  the  in- 
stitute ;  declaring  always, 

<<  that  if  it  shall  happen  any  of  my  said  heirs  of  tailsie  dwve 
mentioned,  to  contravene,  &c.,  then,  and  in  that  ease,  •  all  sueli 
acts  and  deeds  of  contravention  are  not  only  declaved  i/uofociQ 
void  and  null,*'  &c.  <*  But  also  the  person  so  contravening.  &e. 
shall  for  him  or  herself  alone,  8ce.,  amitt  and  lose  all  right  to  my 
said  lands  and  estate,  above  written.** 

Of  the  same  date  with  this  deed,  the  pursuer's  fa- 
ther executed  a  trust-deed,  whereby  he  conveyed  his 
whole  remaining  property,  including  the  lands  of 
Borland  and  others,  to  certain  trustees,  for  paymeni 
of  the  truster's  debts,  and  varioos  legades  and  provi- 
sions, with  directions  to  the  trustees  to  invest  the 
residue,  after  his  debts  were  extinguished,  in  the  pur- 
chase of  lands  in  Scotland,  as  near  to  Herbertshire  as 
possible,  and  to  convev  the  same  to  the  paraner  and 
the  same  series  of  heirs,  as  contained  in  the  deed  of 
entail ;  <*  bnt  under  the  burdens,  reservations,  condi- 
tions, proviitions,  limitations,  restrictions,  and  dauses 
irritant  and  resolutive,  contained  in  the  said  deed  of 
entail." 

The  pursuer's  father  died  in  1793,  and  it  turned 
out  that  the  lands  and  property  contained  in  the  trust- 
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deed  were  insufficient  to  pay  hist  debts.  Part  of  these 
lands,  viz.  those  of  Borland,  lay  contiguous  to  the 
mansion-house  of  Herbertsbirey  while  parts  of  the 
lands  included  in  the  deed  of  entail  lay  detached,  and 
at  a  distance  from  the  principal  part  of  the  estate. 
The  trustees  accordingly^  in  1813,  obtained  an  Act  of 
Parliament,  authorising  them  to  sell  such  portions  of 
the  detached  lands  as  might  be  equal  in  ralue  to  those 
of  Borland,  and  in  lieu  thereof;  to  entail  the  latter 
upon  the  same  series  of  heirs,  and  under  the  same 
flutters,  as  those  originally  entailed.  This  Act  of 
Parliament,  inUr  alia,  bore : 

**  which  deed  of  settlement  and  entnil  shall  be  so  framed  as  to 
bind  the  said  William  Morehead  (the  pursuer),  or  the  person  in 
whose  favour  Che  same  is  executed,  as  well  as  the  succeeding 
heirs  of  entaiL** 

After  the  necessary  preliminary  steps,  a  deed  of 
entail  of  these  latter  lands  was  executed  under  the 
authority  of  the  Court,  and  the  whole  clauses  were 
expressed  in  the  same  words,  and  in  the  same  order, 
as  those  in  the  original  deed.  In  Jnne  1832,  the  pur- 
suer sold  the  entailed  esUite  to  his  brother,  the  Rov. 
Dr  Robert  Morehead,  for  £^0,000,  payable  by  dif- 
ferent instalments,  as  mentioned  in  a  minute  of  sale 
between  the  parties ;  and  to  try  the  validity  of  this 
sale,  Dr  Morehead,  on  the  one  hand,  presented  a  bill 
of  suspension  of  a  threatened  charge  tor  payment  of 
the  first  instalment.  On  the  other  hand,  the  pursuer 
brought  an  action  of  declarator  against  his  son,  and 
the  other  substitutes,  to  have  it  found,  that,  the  fet- 
ters not  being  directed  against  him,  the  institute,  but 
merely  against  the  heirs  of  entail,  he  had  full  power 
to  sell  the  lands  for  onerous  considerations,  and  to 
dispose  of  the  price  at  his  pleasure,  without  being 
any  way  responsible  to  any  of  the  substitute  heirs. 
In  defence,  it  was  pleaded — I.  That  no  x)erba  ioUmnia 
are  necessary  to  constitute  a  valid  entail, — it  being 
quite  enough  that  the  meaning  is  intelligibly  conveyed. 
— II.  The  clause  which  precedes  the  fetters  is  a  clear 
and  unambiguous  declaration,  that  they  shall  apply  to 
the  institute  as  well  as  to  the  heirs  of  entail,  techni- 
cally so  called ;  and  being  so,  it  must  reffulate  the 
whole  deed^ — III.  In  regard  to  the  lands  of  Borland, 
the  terms  of  the  Act  of  Parliament,  which  require 
that  the  fetters  shall  be  imposed  on  the  iostitutei  con- 
firms the  argument. 

The  pursuer  pleaded — I.  That  the  clause  in  quei« 
tion,  which  precedes  the  prohibitory,  irritant  and  re- 
solutive clauses,  does  not  near,  and  cannot  be  held  to 
enlarge  or  alter  the  legal  operation  of  subsequent 
clauses  in  the  deed,  nor  to  correct  any  imperfection 
or  remove  any  ambiguity  that  was  expected  to  occur 
in  clauses  to  be  afterwards  inserted. — II.  The  men- 
tion in  the  clause  of  the  institute  and  specific  heirs,  is 
plainly  pareuthetical.  It  may  indicate,  that  the  en- 
tailer took  for  granted,  that,  upon  the  legal  construc- 
tion of  the  limitations,  and  clauses  irritant  and  reso- 
lutive, the  institute  was  placed  under  the  same  re- 
strictions as  the  specific  substitutes ;  but  it  does  not 
provide  that,  by  virtue  of  that  clause,  he  should  be  so 
limited.*— liJE.  The  only  substantive  objects  of  the 
daose,  as  a  separate  provision,  are  the  heirs  tiohatsoever 
who  might  succeed  under  the  last  destination. — IV. 
Even  although  the  clause  had  directly  declared  that 


the  whole  limitations,  &c.  should  be  binding  on  tlia 
institute,  substitute,  and  heirs  whatsoever,  it  would, 
standing  where  it  does,  Jbe  insufficient  to  control  or 
enlarge  the  legal  effect  of  the  terms  in  which  the  li- 
miting clauses  were  ultimately  expressed. — V.  The 
only  way  in  which  an  entailer  can,  by  an  introductory 
general  clause,  control  the  effect  of  the  legal  and- 
technical  expressions  which  he  may  afterwards  intro- 
duce, is  by  a  clause,  de  interpretatione  verborumj  de- 
claring, that  he  uses  certain  words  or  expressions  in 
a  sense  different  from  what  they  commonly  bear. 

The  Lord  Ordinary  (9th  March  1833,)  appointed 
the  parties  to  prepare  cases,  to  be  reported  to  the 
Court,  adding  the  following  note : 

'*  The  Lord  Ordinary  has  pronounced  the  aboye  order,  as  the 
course  best  calculated  for  expediting  the  decision  of  the  cause. 
But,  having  considered  the  cases  for  the  parties,  be  may  be  per- 
mitted to  express  his  opinipn,  that  the  pursuer  and  respondent 
is  entitled  to  judgment  in  his  favour.  In  theirs/  place.  It  is  un- 
deniable that  the  substantive  and  express  irritant  and  resolutive 
clauses  of  the  entail  are  limited  to  the  heirs  of  tailzie,  and  do  not 
affect  the  institute ;  and  therefore,  even  if  the  general  clause, 
founded  on  by  the  defenders,  clearly  expressed  an  intention  to 
control  and  extend  against  the  institute  the  specific  provisions 
and  restrictions,  I  think  that  it  would  be  difficult,  consistently 
with  the  rules  uniformly  adopted  in  this  branch  of  law,  to  give 
effect  to  such  expression  of  intention.  I  entertain  great  doubt, 
indeed,  whether  on  entailer  could,  by  a  mere  general  prospective 
declaration  of  intention,  render  bindirig  upon  the  institute  a 
clause,  which  he  afterwards  expressed  in  terms  clearly,  and  even 
technically,  excluding  the  institute.  But,  iecondbf.  The  case  of 
the  defenders  and  suspender  here,  is  much  weaker  than  that  just 
supposed.  The  general  clause  in  question,  in  so  fiir  as  it  can  be 
construed  as  extending  the  effect  of  the  specific  provisions,  clear- 
ly does  not  apply  to  the  institute,  but  to  the  heirs  whatsoever. 
The  declaration,  that  resignation  is  '  made  under  the  biudens 
and  conditions  after  expressed,*  &c., '  which  are  hereby  appoint- 
ed to  be  inserted  in  the  resignations,*  &c.,  and  declared  to  be 
*  binding,  not  only  upon  the  said  William  Morehead,  my  eldest 
son,  and  the  heirs  of  tailzie,*  but  on  the  heirs  whatsoever, — can- 
not, according  to  fkir  construction,  and  still  less  according  to  the 
strict  construction  applicable  to  entails,  receive  any  interpreta- 
tion, but  that  the  provisions,  restrictions,  &c, '  after  expressed,' 
are  to  be  binding  on  William  Morehead,  and  the  heirs  of  tailzie 
respectively,  according  to  the  terms  in  which  they  are  expressed, 
namely,  those  including  William  Morehead,  to  be  binding  against 
him,  and  those  directed  only  against  the  heirs  of  tailzie,  to  be 
binding  only  on  those  heirs  of  tailzie.  The  terms  of  the  decla- 
ration, even  in  the  most  favourable  point  of  view  for  the  defen- 
ders, could  do  no  more  than  raise  a  presumption  that  the  entail- 
er possibly  considered  the  term  *  heirs  of  tailzie*  to  include  the 
institute,  a  presumption  which  is  confessedly  insufficient  to  sup- 
ply the  defects  of  the  irritant  and  resolutive  clauses.  It  is  hard- 
ly necessary  to  add,  that,  in  regard  to  the  second  entail,  framed 
in  compliance  with  the  Statute,  the  same  principle  must  apply, 
as  the  Statute  did  no  niore  than  merely  provide  for  the  secure 
operation  against  the  institute,  of  all  toe  provisions  and  restric- 
tions to  which  he  was  subjected  by  the  conditions  and  restric- 
tions of  the  original  entail.** 

At  advising, 

Lord  Balffray  thoi^ht  the  defenders*  sqgnm^nt  quite  sound. 
There  is  no  precise  order  of  exprcgsions  required  in  the  clauses 
of  an  entail,  more  than  any  other  deed,  provided  only  the  mean- 
ing be  clear  and  unambiguous.  An  entailer  may  put  the  clauses 
iu  any  order  be  pleases.  He  may  begin  at  the  end,  if  I  may  use  - 
the  expression,  if  he  chooses.  All  that  is  necessary  is,  that  the 
thing  be  clear.  Now  here,  in  the  very  commencement,  there  is  a 
clause,  declaring  that  the  whole  provisions,  restrictions,  limits^ 
tions,  and  clauses  irritant,  after  expressed,  shall  be  binding,  not 
only  on  the  said  William  Morehead,  mj  eldest  son,  and  the  heirs- 
male  of  his  body,  but  also  on  my  heirs  whatsoever.  Now,  I 
think  the  general  declaration  is  put  in  the  proper  place,  to  show 
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that  the  whole  fetters  apply  to  the  inntUute.  It  is  true  that 
when  he  comes  to  the  different  clatiseft,  he  in  some  of  them 
omiti  the  words,  the  said  William  Morehead,  bat  I  think  that 
will  not  do ;  we  are  bound  to  give^effect  to  the  express  declara- 
tion of  the  entailer, — ^and  it  is  express  enough  that  the  institute 
is  included. 

The  other  Jud|?es  concurred,  and  the  Court  pro- 
nounced this  interlocutor : 

<<  In  the  process  of  declarator,  sustain  the  defences,  assoilzie 
the  defenders,  and  decern  ;  and  in  the  suspension,  suspend  the 
charge  simplicitert  and  decern." 

First  Division. — Lord  Ordinary,  Fullerton.— /fc<.  Kear.— 
Jit.  G.  Napier. — Lockhart,  Hunter  &  Whitehead,  W.  S.,  and 
G.  and  W.  Napier,  W.  S.,  Agents.-— Sir  W.   Scott,   Clerk — 

[J,  ;r.2).i 

5th  JhIj/  1 833. 

No.  4X7. — John  Elder,  &c.,  Advocatorsy  v.  John 
Ler  Allen,  &c.,  Respondents, 

Diligence — Poinding — Corns — Competency— HfW,  that  a  poinds 
ing  of  wheat  soum  but  not  brairded,  of  brairded  u*heat,  and  of 
clover  grau,  on  the  blh  of  Decemlttr,  wcu  incompetent. 

The  advocatorg,  John  and  Christian  Elder,  raised 
diligence  against  their  brother,  Andrew  Elder,  one  of 
the  respondents,  tenant  on  the  farm  of  Randerston, 
the  property  of  another  respondent,  Mr  Allen.  And 
in  November  1831,  they  poinded  the  crop,  stocking, 
&c.  upon  the  farm.  The  Elders  petitioned  the  SherifF 
for  a  sale,  under  their  poinding.  And  the  proprietor 
and  his  factor  (Christie)  presented  a  similar  petition, 
under  a  process  of  sequestration  for  rents  of  crops 
1830  ana  1831,  in  virtue  of  which  they  interdicted  the 
sale  by  the  Elders.  The  Sheriff,  25th  November 
1831,  conjoined  the  processes,  and  of  consent  granted 
warrant  of  sale.  And  on  the  5th  of  December  1831, 
the  Elders  executed  a  second  poinding  of 

'*  one  acre  and  a  half  of  unbrairded  potatoe  wheat,  in  soil,  in 
field  on  the  east  of  farm-steading,  at  two  pounds  per  acre,  in  all 
three  pounds ;  seven  acres,  or  thereby,  of  brairded  fallow  wheat, 
in  field  east  of  farm- steading,  at  three  pounds  per  acre,  in  all 
twenty-one  pounds  ;  seven  acres,  or  thereby,  of  clover  grass,  in 
field  north-east  of  farm-steading,  at  ten  shillings  per  acre,  in  all 
three  pounds  ten  shillings ;  seven  acres  or  thereby,  of  brairded 
pease  wheat,  in  little  vantage  land,  west  of  farm- steading,  at 
three  pounds  per  acre,  in  all  twenty-one  pounds ;  ten  acres,  or 
thereby,  of  brairded  fallow  wheat,  in  little  vantage  land,  west 
of  farm- steading,  at  three  pounds  per  acre,  in  all  thirty  pounds ; 
ten  acres,  or  thereby,  of  clover  grass,  in  little  vantage  land,  west 
of  farm-steading,  at  fifteen  shillings  per  acre,  in  all  seven  pounds 
ten  shillings  ;  nine  acres,  or  thereby,  of  pease  wheat,  in  the  £r- 
rol  clay  land,  north-west  of  farm-steading,  at  two  pounds  ten 
fihillings  |)er  acre,  in  all  twenty-two  pounds  ten  shillings, — all 
Sterling  money." 

On  the  6th  the  sale  took  place.  The  whole  grain, 
stocking,  &c.  on  the  farm  (except  the  fodder  of  the 
last  crop,  and  the  dunff  of  the  growing  crop^  were 
sold  accordingly  by  public  auction.  A  consiaerable 
part  was  purchased  by  the  Elders.  The  Elders  and 
their  asslgoee  (M*Farlane)  found  caution  for  the  hy- 
pothec claims.  And  they  presented  a  petition  to  the 
Sheriff,  8th  December  1831,  praying  him 

■*  in  the  meantime,  to  authorise  the  petitioners  to  take  charge 
of  the  said  farm,  and  the  growing  crop  poinded  by  them,  and  at 
the  sight  of  some  fit  person,  to  labour  and  sow  out  the  remain- 
der of  the  lands  for  the  ensuing  crop,  and  to  prohibit,  interdict, 
and  discharge  the  said  defenders,  or  others  acting  for  or  under 
them,  from  interfering  with  or  interrupting  the  petitioners  and 
the  person  to  be  so  appointed  in  their  management ;  Thereafter, 


upon  advising  this  petition,  with  or  without  answers,  to  find  that* 
in  respect  of  the  caution  found,  the  petitioners  are  entitled  loan 
assignation  in  their  favour  from  the  said  John  Lee  Allen,  and 
hLs  said  factor,  of  their  Maims  of  hypothec  over  tbe  ensuing 
crop,  for  the  rents  and  casualties  payable  to  them  far  tbe  some, 
and  to  all  action  and  diligence  competent  for  secimng  and  main- 
taining these  claims,  and  to  ordain  them  to  grant  an  assignation 
to  this  effect,  the  same  being  alwavs  at  the  petitioners'  expanse. 
To  find  that  the  petitioners,  as  poinding  creditors,  and  as  having 
become  bound  for  the  proprietor's  claim,  are,  under  the  circum- 
stances above  set  forth,  entitled  to  have  the  charge  of  tbe  %n]d 
farm,  and  authority  for  labouring  and  sowing  out  the  remainder 
of  the  lands  for  the  ensuing  crop,  and  to  continue  said  interim 
powers  and  interdict.     To  authorise  the  petitioners,  at  the  pro- 
per season,  to  sell  and  dispose  of  said  crop  by  public  roup,  and  to 
apply  tbe  nett  proceeds  thereof,  in  the  first  place,  in  payment 
of  the  necessary  expenses  attending  their  management,  and  of 
the  hypothec  claims,  as  the  same  shall  be  hereafter  ascertained. 
In  the  next  place,  in  payment  of  the  sums,  principal,  interest,  and 
expenses,  contained  in  their  said  diligence,  and  the  expenses  in- 
curred or  to  be  incurred  under  the  same ;  and  the  balance,  if  any, 
to  be  consigned  in  tbe  hands  of  the  clerk  of  Court  for  behoof  of 
all  concerned." 

Answers  were  given  in  for  the  landlord  and  his 
factor,  who  pleaded,  inter  aliay — I.  A  crop  of  wheat 
cannot  be  legally  poinded  by  a  creditor  at  a  time 
when  the  value  cannot  be  ascertained,  or  warrant  of 
sale  granted. — II.  No   creditor  can  carry  off,  by  a 
poinding,  what  the  tenant  himself  must  use  on  the 
farm,  and  cannot  sell  off  it,  such  as  grass^ — III.  A 
poinding  creditor  is  not  entitled  to  enter  into  pos- 
session of  his  debtor's  farm,  mereljr  by  poinding  a 
small  quantity  of  growing  wheat,  nor  is  the  puinder 
entitled  to  demand  an  assignation  of  the  landlord  s 
right  of  hypothec  of  a  crop  not  sown. — IV.  The  re- 
spondent, Mr  Allen,  is  not  bound  by  law  to  assign 
his  right  of  hypothec  over  a  crop  not  yet  sown,  and 
whether  the  poinding  at  the  petitioner  s  instance  be 
effectual  or  not. — V.  The  tenant  having  renounced, 
no  creditor  of  his  can  take  possession  of  the  lands  for- 
merly held  by  him,  or  exclude  the  respondents  from 
the  benefit  (if  such  it  can  be  called)  of  the  reuoncia- 
tfon. — Lastit^i  Effects,  the  value  of  which  mu»t  under- 
go so  great  a  change  before  their  sale  can  take  place, 
cannot  be  the  subject  of  legal  diligence.     Answers 
were  also  g^ven  in  for  the  tenant,  who  had  been  in- 
carcerated, and  bad  executed  a  renunciation  of  the 
lease.     Thereafter,  the  landlord  and  factor  presented 
a  petition  to  the  Sheriff  for  interdict  against  any  sale 
by  the  Elders,  till  the  case  should  be  disposed  of. 
This  case  was  conjoined  with  the  preceding.     And 
the  Sheriff,  8th  February  1832, 

**^  Having  advised  the  closed  record,  finds  that  the  poinding  in 
question  was  executed  on  5th  of  December  laat ;  and  that  tbe 
effects  poinded  consist  partly  of  unbrairded  wheat  in  soil,  partly 
of  brairded  wheat,  and  partly  of  clover  grass,  which  last,  al- 
though not  so  described  in  the  execution  of  poinding,  must,  from 
the  season  of  the  year  when  the  poinding  was  executed,  hare 
been  gross  sown  for  a  crop  the  ensuing  season :  Finds,  that 
neither  of  these  can  be  held  growing  corns,  or  crop  in  such  a 
state  as  fit  to  be  attached  by  the  diligence  of  poin<Uflg :  Finds 
the  poinding  of  them  inept,  and  refuses  to  grant  warrant  for  sell- 
ing the  same ;  refuses  also  to  grant  warrant  to  John  M'Farlane, 
who  claims,  in  the  right  of  the  poinding  creditors,  to  take  charge 
of  the  farm  and  the  growing  crop,  and  to  labour  and  sow  out 
the  remainder  of  the  ionn  for  the  ensuing  crop:  assoilnes  John 
Lee  Allen  and  Andrew  Elder  from  tbe  condasions  of  the  ac- 
tion at  the  instance  of  John  and  Christian  Elder  and  John 
M'Farlaue,  and  decerns  against  Elders  and  M*Farlaae,  with  £i^ 
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18i.  of  ezpenieff  to  John  Jjee  Allen,  and  jC2  of  expenses  to  An- 

Ann  Elder,  and  the  expense  of  extract." 

John  Elder,  &c.  advocated,  pleading — I.  The  sob* 
jects  attached  by  the  diligence  of  the  advocators  were 
poindable^  and  completely  poinded,  and  the  advoca- 
tors were  entitled  to  have  such  stepn  adopted  as  should 
render  their  diligence  effectuaL — II.  Caution  having 
been  found  for  payroent  of  the  rent  of  the  particular 
crop  which  was  attached,  the  landlord  was  bound  to 
assign  his  right  of  hypothec,  and  to  the  rent,  to  enable 
the  poinding  creditors  to  make  their  diligence  effec- 
toal. — III.  The  landlord  having  been  bound  to  assign 
\i\i  right  of  hypothec,  and  to  the  rent,  it  was  compe- 
tent for  the  Sheriff  to  adopt  such  measures  as  were 
suggested,  or  psight  have  been  deemed  reasonable,  for 
preserving  the  suhjects  falling  within  the  hypotheCi 
and  turning  them  to  the  best  account. 

Alien,  Christie  and  Elder,  pleaded — I.  The  poind- 
ing was  inept,  as  the  subjects  alleged  to  have  been 
poinded  were  not  attachable  by  that  diligence  at  the 
time  that  it  was  laid  on. — II.  No  poinding  is  legal, 
nniess  it  can  be  completed  within  the  time  prescribed 
by  the  Bankrupt  Statute.  And  as  a  poinding  of  grow- 
ing corns  is  only  completed  on  their  separation  from 
the  ground,  so  the  diligence  in  the  present  instance 
could  not  have  been  perfected  for  many  months  after 
the  time  fixed  by  the  Statute. — III.  The  tenant  hav- 
ing executed  a  renunciation  of  his  lease,  and  having 
thus  abandoned  all  right  to  the  crop  of  1832,  and  se- 
cured himself  from  payment  of  the  rent  of  it,  the 
landlord  is  entitled  to  reap  the  whole  crop,  without 
reference  to  the  inchoate  and  inept  diligence  of  the 
advocators. — IV.  A  poinding  creditor  is  not  entitled, 
niider  the  pretext  of  poinding  a  small  quantity  of 
wheat,  to  enter  into  possession  of  his  debtor's  farm, 
or  demand  an  assignation  to  the  landlord's  right  of 
hypothec  for  a  crop  not  yet  sown. 

"  The  Lord  Ordinary  (4th  July  1832,)  having  heard  parties* 
procurators,  remits  to  the  Sheriff,  with  instructions  to  recal  the 
interlocutor  of  the  eighth  day  of  February,  and  subsequent  in- 
terlocutors ;  to  repel  the  objections  to  the  poinding,  on  account 
of  immaturity  of  the  corns  poinded,  and  to  find  the  poinding 
competent,  so  far  an  regards  the  g^in  which  had  sprung,  and  was 
brairded ;  to  find  that  the  poinding  of  grain  not  brairded  was  in- 
ept ;  and  also,  that  the  poinding  of  grass  was  incompetent,  as  it 
it  contrary  to  the  rules  of  good  husbandry  to  sell  grass  off  a  farm 
in  the  situation  of  Randerston,  aa  it  ought  to  be  used  on  the 
farm  ;  to  find  no  expenses  due  to  either  party ;  and  with  these 
findings,  remits  the  cause  to  the  Inferior  Court  to  proceed  ac- 
cordingly, and  decerns. .^iVbre. — Looking  to  the  period  of  the 
Session  at  which  this  interlocutor  has  been  pronounced,  and  the 
possibility  that  the  porties  may  not  acquiesce  in  this  remit,  the 
Lord  Ordinsry  thinks  it  proper  to  state,  that  if  the  Sheriff  is 
applied  to  as  to  the  interim  management  of  the  crop  which  has 
been  poinded,  and  as  to  cutting  it  down  when  ripe,  he  ought  not 
to  think  himself  prevented  from  interfering,  in  consequence  of 
the  process  being  before  the  Supreme  Court,  with  conclusions 
to  this  purpose. — See  the  oases  of  BaUautinev.  Watson,  16th 
June  1709,  and  £.  Morton  v.  Sommerrille,  80th  June  1765." 

The  respondents  reclaimed — praying  the  Cour^ 

"to  alter  the  interlocutor  above  recited,  and  submitted  tore- 
view,  in  so  far  as  it  remits  the  case  to  the  Sheriff,  with  instruc- 
tions to  recal  the  interlocutor  of  the  6th  February,  and  subse- 
quent interlocutors,  and  to  find  the  poinding  competent,  in  so  far 
as  regards  the  grain  which  had  sprung,  and  was  brairded,  and 
finds  no  expenses  due  to  the  respondents.'* 

The  advocators  also  reclaimed.  At  adTtsing  I4th 
Pecember  1932, 


Lord  Jieadimbank  thought  that  there  must  be  cases.  He  had 
great  doubt  whether,  in  point  of  fact,  the  grain  could  be  regarded 
as  brairded  at  the  date  of  the  poiniUng — for  half  of  the  stalks 
would  grow  in  spring. 

L&rU  Cringieiie  observed,  that  there  were  many  points  in  the 
case.     The  tenant  could  not  carry  away  the  straw. 

The  Lord  Justice' Cterk  would  have  the  parties  to  keep  in 
view  a  late  case,  Lyall  v.  Cooper,  regarding  hay. 

The  Court  ordered  cases.    On  advising  these> 

The  Lord  JuMtice^Clerk  was  not  disposed  to  adhere,  especi* 
ally  after  attending  to  the  two  decisions  referred  to  by  the  Lord 
Ordinary,  and  the  othere  in  the  books.  One  of  these  decisions 
sanctioned  a  poinding  of  grain  at  Newbottle,  on  the  5th  of  Au- 
gust. But  at  that  date  the  grain  was  often  perfectly  ripe  there* 
and  so  its  value  could  then  be  fairly  estimated.  In  another  case» 
the  poinding  had  taken  place  on  the  15th  of  June.  But  even 
then  it  was  possible  to  make  a  pretty  fair  estimate  of  its  va- 
lue. On  the  other  hand,  there  was  here  a  poinding  on  the  5th 
of  December,  of  grain  only  coming  through  the  ground,  and  in- 
deed an  attempt  to  poind  what  had  not  done  so.  It  was  im- 
possible that  justice  could  be  done  by  any  such  poinding.  That 
sufficiently  appeared  from  the  low  valuations  put  upon  the  grain 
so  poinded.  If  all  went  well,  it  might  yield  in  the  Carse  of  Gow* 
rie,  ;£25  an  acre,  instead  of  £'2  or  £%  IQs.  But  it  was  liable  to 
all  the  casualties  of  a  long  winter  and  a  bad  spring ;  and  it  might 
not  be  worth  a  penny.  Besides,  was  not  the  Court  bound  to  look 
at  the  particular  circumstances  of  this  case.  This  tenant  was  bound 
to  consume  the  fodder  upon  the  farm.  So  there  could  be  no 
legal  poinding  even  of  grain  ripe  in  the  straw.  The  ears  only 
could  be  poinded.  And  as  to  the  grass,  it  was  admitted  that 
this  was  only  of  clover.  It  was  clear  that  this  grain  was  not 
a  fit  subject  for  poinding.  In  the  case  of  Grant  v.  Smith,  2Ut 
July  1758,  the  Court  sustained  the  legality  of  a  sale  of  growing 
crop  to  creditora,  and  they  were  found  preferable  to  a  party 
poinding  on  the  15th  of  September,  when  the  crops  are  ready 
to  be  taken  in.  Lastly,  regarding  the  case  as  affected  by  the 
provisions  of  the  Bankrupt  Act  and  Act  of  Sederunt,  it  would 
be  plainly  impossible  to  observe  the  provisions  of  these  Acts^ 
The  proceedings  under  the  Act  of  Parliament  could  not  be  de- 
layed for  months.  They  must  go  on.  Besides,  the  lease  waa 
renounced.  The  proprietor  was  in  possession.  The  creditors' 
could  not  interfere.  The  Sheriff  could  not  give  authority  to 
sell.  If  this  poinding  should  be  held  sufficient,  a  poinding  of 
a  potatoe  or  turnip  crop,  wbi(;hf  unless  carefully  weeded  for 
months  after,  would  be  worth  nothing,  would  be  equally  valid. 

Lord  Meetdoufbank  concurred.  He  saw  no  doubt  in  the  case. 
Not  one  blade  would  be  in  existence  at  cutting,  which  existed 
in  December.  And  such  a  proceeding  would  stop  the  feeding 
of  sheep  in  February. 

Lord  Glenlee  agreed.  He  could  not  understand  a  poinding  of 
a  brairded  crop.  The  party  must  be  able  to  trace  its  identity^ 
although  no  stem  was  then  up,  and  the  leoves  then  up  all  died. 
This  case  would  be  inextricable  under  the  new  Statute.  What 
could  the  Sheriff  do  here  under  the  Statute?  Could  he  order  a 
sale  within  twenty  days  thereafter  ? 

Lord  Cringieiie  observed,  that  it  was  argued  'that  there  was 
no  necessity  for  delaying  a  sale  till  the  crop  should  be  up.  That 
would  never  do.  Such  a  risk  could  not  be  run.  The  very 
name  of  the  subject  showed  that  it  was  not  poindable.  In  the 
case  of  Ballantine,  the  argument  was  used,  that  you  might  just 
aa  well  poind  a  tUea  cadua  which  would  not  be  cut  for  fifteen 
years  after.     There  waa  no  justice  in  it  at  all. 

The  Court 

**  Alter  the  interlocutor  reclaimed  against.  Repel  the  reasons  of 
advocation,  and  remit  the  cause  rimpiieiter  to  the  Sheriff :  Find 
the  respondents  in  the*  advocation  entitled  to  expenses,  and  re* 
mtt  the  account,**  &c. 

Authorities  for  Advocators.  •..- Ballantine  i».  Watson,  15th 
June  1709;  Mor.  10,5^.  Lord  Hatton,  24th  November  1677 1 
IVfor.  10,615.  Niven,  6th  July  1727.  Crawford  Stewart^  Mor, 
6193  and  10.531.  Bell,  II.  3%  Christie,  14th  December  J8U* 
JSrsk.  II.  6,  59;  IlL  6,  20,  24^  Feiigusson,  SOth  July  1734, 
Eloh.  No.  1,  Poinding.  Caves,  20th  January  1735.  Mowbray, 
I9tli  February  1736;  Eioh.  No.  V.,  Poinding.  Kirkhuid,  I7til 
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Decetnber  1741 ;  Elcli.  No.  VII.,  Poinding?.  Earl  Morton  ». 
Sommcrvine,  20tb  June  1765.  Parker;  Mor.  2868;  54  Geo. 
HI.  c.  137,  sec  4.  Keith,  3d  December  1825;  6h.  IV.  p. 
267.     Lyall  v.  Cooper,  27th  November  1882;  Sh.  XL  96. 

Authorities  for  Respondents. — Samson,  15th  May  1822; 
Sh.  Bell,  II.  c.  1.  sec.  2.  Skene,  20th  May  1825;  Sh. 
Hatton;  Mor.  10,515.  Parker;  Mor.  2866.  Ersk.  III.  6, 
24.  54  Geo.  III.  c.  137.  sec.  4.  Tullis,  18th  June  1817. 
Skene,.  November  1688 ;  Mor.  10,523.  Kirkland,  17th  De- 
cember  1741 ;  Elch.  No.  VII.,  Poinding.  Earl  Morton  ». 
Sommerville.  20th  June  1765 ;  Mor.  6107.  Sinclair,  7th  De- 
cember 1744;  Mor.  5422.  Wight,  10th  February  1796.  Mar- 
quis of  Tweeddale,  19th  November  1816;  Mor.  5446.  Bdl, 
II.  81. 

Second  Division. — Lord  Ordinary,  Medwyn. — Jd.  Skene, 
Thomson,  A.  M'NeilK— -<^/r.  Dean  of  Faculty  (Hope),  and  A. 
Anderson.— R.  Sf  A.  Kennedy,  W.S.,  and  Pearson,  Wilkie, 
&  Robertson,  W.S.,  Agents,— Mr  Thomson,  Clerk.— L 3^'  C] 

5(h  Jylj^  1833. 

No.  418v— Robert  BALVoUBy  Pursuer^  v.  Archi- 
bald Ltle,  &c.)  Defenders, 

Lease— -Sublease — Surplus  Rent— Assignation — A,  let  part  of 
his  entailed  lands  to  B,,  who,  qfler  subletting  to  E,,  assigned  tlie 
lease  and  the  surplus  rent  to  C,  who  transferred  the  assignation 
to  D.  Thereajier,  j1,  excamhed  the  lands  with  F,,  who  accepted 
Jrom  S.  a  renunciation  of  his  suhlease,  and  entered  into  posses-- 
sion.  The  assignation  and  transference  by  B.  and  C,  to  J), 
were  intimated  to  E.  Bu^  F,  denied  thai  he  knew  qfU,  D. 
brought  an  action  of  declarator  against  JF*.,  concluding  tttat  he 
should  be  found  liable  in  the  surplus  rent,  A  jury  founds  theU 
personal  knowledge  of  the  assignation  was  not  proved  in  F.  And 
on  this,  and  other  grounds,  the  Court  assoilzied  him. 

This  case  is  formerly  reported  (Scottish  Jurist, 
Vol.  III.  p.  10, 17th  Noremher  1^30,  and  Vol.  V.  p. 
455,  21st  June  1883).  Balfour,  as  assig^nee  of  Dnn- 
lop  (through  Thomas  Balfour),  in  the  lease  of  Drum, 
under  Grauam  of  Gartroore,  brought  an  action  of  de- 
clarator in  April  1827,  against  Lyle,  to  have  it  found 
and  declared  that  Lyle  (whp  had  excamhed  with  Gart- 
more  the  lands  of  Garsnell,  for  those  of  Drum,  which 
had  been  let  to  Graham's  agent,  Dnnlop,  and  by  him 
sublet  to  a  third  party,  George  Graham,)  had,  67  ac- 
cepting a  renunciation  from  Graham  the  sub-tenant, 
and  entering  into  possession,  become  the  sub-tenant 
of  the  pursuer,  in  so  far  as  regarded  the  surplus  rent 
of  £100,  and  liable  in  payment  of  it  to  him.  He  plead- 
ed— I.  That  as  the  only  right  which  Graham  had  to 
the  possession  of  the  lands  was  a  sublease,  and  as  the 
pursuer  was  the  principal  tacksman  to  the  extent  of 
£100,  and  as  the  defender,  by  his  transaction  with 
Graham,  came  intb  his  place,  the  pursuer  was  entitled 
to  decree  in  terms  of  the  libel. — II.  That  as  the  defen- 
der was  in  full  knowledge  that  the  only  right  which 
Graham  had  was  a  sublease  from  Mr  Dunlop,  he  was 
not  entitled  to  allege  that  he  was  ignorant  of  Mr  Dan- 
lop's  right ;  and  as  the  pursuer  had  acquired  an  as* 
signation  to  that  right,  to  the  extent  of  the  surplus 
rent  of  £lOO,  the  defender  became  liable  by  the  trans*, 
action  with  Graham,and  taking  possession  of  the  lands, 
to  pay  to  the  purtoer,  as  assignee  of  the  principal  tacks- 
man, the  said  surplus  rent. — III.  That  as  the  transac* 
tloii  was  made  with  Graham  for  the  fraudulent  pur- 
pose of  defeating  the  pursuer's  right,  the  defender 
must  be  liable  in  terms  of  the  libel ;  and  IV.  That  the 
defender  was  not  entitled  to  plead  the  privileges  of  a 
dona  fide  singular  successor ;  and  if  he  had  held  that 
cb^acter,  he  would  not  bave  been  relieved  from  lia- 


bility to  the  pursuer.  The  defender  pleaded— -I.  That 
he  acqnired  the  lands  of  Drum  as  an  onerous  singular 
successor,  and  having  completed  his  title  by  iofeft- 
ment,  and  possessed  the  property  for  nearly  seven 
years,  he  could  not  be  affected  by  the  latent  deeds 
founded  on  by  the  pursuer,  which,  it  was  alleged,  were 
never  followed  by  possession,  and  of  which  the  defen- 
der averred  he  was  ignorant — II.  That  the  pursuer 
was  not  the  assignee  of  the  lease  granted  in  fisvour  of 
Mr  Dnnlop.  He  merely  acquired  right  to  an  annuity 
of  £100  for,  a  certain  number  of  years,  which  annuity 
was  intended  to  be  paid  out  of  tfaie  surplus  rent  of  the 
lands.  But  this  assignation  was  never  executed  or 
completed  in  such  a  form  as  to  compete  with  the  right 
acquired  by  the  defender. — III.  That  he  did  not  be- 
come liable,  by  any  transaction  into  which  he  entered, 
to  pay  the  annuity  of  £100,  or  any  other  sum  to  the 
pursuer. 

**  The  Lord  Ordinary  ( I6th  December  1828,)  having  resumed 
consideration  of  the  debate,  and  advised  the  process,  Finds  that 
]\Ir  George  Dunlop  being  Gartraore'a  tenant  io  the  lands  of 
Drum,  granted  a  stibtack  of  these  lands,  and  nasigned  the  anrploa 
tiick-duty,  to  the  extent  of  £100  yearly,  during  the  rairency  of 
the  suhtack,  to  the  cedent  of  the  pursuer,  which  asaignation  was 
duly  intimated  to  the  sub. tenant :  Finds  that  the  defender  ac- 
quired tl)c  lands  of  Drum,  and  was  allowed  to  draw  the  full 
subtack  duty  directly  from  the  sub-tenant,  the  annuity  being  re- 
gularly  paid  to  the  pursuer  by  Mr  Dunlop,  who  was  also  bound 
iu  personal  warrandice  \  Finds  that  the  sub -tenant  having  pro- 
f(fR»ed  ht:i  inability  to  continue  to  pay  the  subrent,  remwnoed  his 
sublease,  whirb  was  accepted  by  the  defender,  without  any  com- 
munication with  Mr  Dunlop,  the  principal  tenant :  Finds,  under 
these  circumstances,  that  the  right  of  the  pursuer  being  validly 
constituted,  cannot  be  defeated  by  this  transaction  between  the 
defender  and  the  sub-tenant !  Therefore  finds,  that  the  defender  is 
liable,  as  coming  in  place  of  his  sub-tenant,  to  pay  to  the  pursuer 
the  sum  of  j£l(X),  half  yearly,  during  the  years  which  would  have 
been  the  currency  of  the  sublease,  if  not  renounced,  eommencing 
with  the  half  yearly  annuity  due  at  Whitsunday  1827,  the  first 
payment  subsequent  to  the  citation  in  the  process,  and  thai  he  is 
bound  to  grant  an  assignation  to  that  extent  out  of  the  rent  pay. 
able  by  the  tenant :  Finds  no  expenses  due,  and  decerns. — jVisf^. 
— The  defender  ought  to  have  inquired  as  to  the  leases  on  this 
property  at  the  time  of  his  purchase,  and  he  would  bave  ascer* 
tained  that  Graham  was  ouly  a  sub^tenant.  The  matter,  indeed, 
ought  to  have  been  distinctly  explained  to  him  at  the  time. 
Again,  when  he  accepted  the  renunciation  of  the  subtack  from 
George  Graham,  on  seeing  that  he  was  not  principal  tenant,  he 
should  have  been  led  to  communicate  with  Mr  Donlop,  the 
principal  tenant,  which  must  have  prodooed  an  explanation  which 
would  probably  have  put  matters  npon  their  proper  footing,  al- 
though it  seems  impossible  to  defeat  the  assignation,  which  was 
V4!idiy  completed ;  because  the  defender,  tbrongfa  neglect  of  his 
own  interest,  was  deceived  into  the  belief  that  he  waa  safe  to 
transact  with  the  sub-tenant.  £xpenses  have  not  been  given, 
because  the  pursuer,  by  not  levying  the  annuity  directly  from  the 
sob-tenant,  but  consenting  to  receive  it  from  Graham's  agent 
(which  he  could  not  refuse,  perhaps,  as  he  was  guarantee  for  it), 
contributed  to  continue  the  defender  in  his  ignorance  of  the  true 
state  of  his  rights.  The  citation  in  the  process  is  due  intimation, 
that  henceforward  the  assignee  ia  to  claim  the  annuity  from  the 
subject  charged  with  it,  in  terma  of  the  imimated  assignation.*' 

Both  parties  reclaimed — ^the  pursuer  in  so  far  as  it 
did  not  nnd  him  entitled  to  the  half  year's  subrent 
due  at  Martinmas  1826,  and  to  expenses  of  process— 
and  the  defender  in  so  far  as  he  was  not  assoilsied  from, 
the  concltisions  of  the  action,  with  expenses*  Mean- 
while, Lyle  and  his  trustee  instituted  a  cottnter  action 
against  Balfour  nud  George  DunJop.  This  howe?er 
was  a  mere  declarator  of  a  trust  in  the  jiersou  of  Dun* 
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lop,  without  «ny  petitory  ooTiclmions*  Tlie  Court  a6* 
cordingly,  ]7th  November  1830,  diimiissed  the  action 
on  the  prelimioAry  defence!*,  quoad  Balfoar — (^ee  for- 
mer report).  And  in  the  original  action  brought  by 
Balfonr, 

'*  Having  advised  this  minute,  with  the  answer,  and  beard  the 
counsel  for  the  parties — lliey  allow  the  defender  to  put  in  an  ad- 
ditional plea  in  law  on  the  right  of  the  principal  tenant,  Mr 
Diinlop,  to  grant  a  subtfflck  of  the  lands  of  Drum  to  George 
Ombain,  and  that  within  eight  days ;  and  both  parties  to  put  in 
such  farther  additional  pleas  in  law  as  are  competent  under  the 
closed  record,  and  that  within  eight  days  farther ;  and  being  so 
put  in,  appoint  parties  to  give  in  mutual  cbfcs  on  the  whole  chusc,' 
to  be  lodged  with  the  clerk  on  or  before  the  third  sederunt -day 
after  the  Christmas  recess,  and  allow  the  same  to  be  mutually  seea 
and  interchanged,  and  to  be  finally  adjusted  and  lodged  on  or  be- 
fore the  1st  day  of  February  next." 

Cases  were  thereafter  given  in  and  revised.  On 
the  5th  of  July  1831,  diligences  were  granted  for  re- 
covery of  writings  bearing  npon  the  points  fit  issue ; 
and  additional  cases  were  ordered  upon  the  cause,  and 
in  particular,  upon  the  effects  of  the  documents  to  be 
recovered.     On  advising  these,  26th  January  1832, 

Isord  CringUtie  observed,  that  when  the  cause  was  formerly 
before  the  (>>urt,  three  positions  had  been  maintained,  in  point 
of  fact, — IjT,  That  Graham  was  sub-tenant;  9dt  That  Lyle  was 
cognizant  of  the  whole  scheme  between  Gartmore  and  Dunlop ; 
def,  That  there  was  a  presumption,  that  when  Graham  and  Lyle 
came  to  their  agreement  about  the  removing,  Graham  would  in- 
form Lyle  that  iClOO  of  the  rent  was  assigned  to  Balfour,  and 
that  the  assignation  had  been  intimated.  The  Lord  Ordinary, 
in  his  interlocutor  16th  December  1828,  evidently  presumed  that 
there  had  been  a  fraudulent  attempt  on  the  part  of  Graham  and 
Lyle  to  defeat  Balfour.  And  so  be  had  decided  against  Lyle* 
But  be  doubted  the  correctness  of  this  view  of  the  ease.  The 
assignation  was  never  intimated  till  Mareb  1820.  And  although 
then  intimated*  it  was  not  acted  upon :  For  the  rent  continued 
to  be  paid  to  Lyle.  The  renunciation  was  dated  July  182^ 
There  was  no  reason  to  think  that  the  assignation  was  then 
mentioned,  else  Lyle  would  have  said,  "  You  may  be  liable  to 
Balfour  for  £100.  But  I  cannot  be.  If  vou  do  not  pay,  I 
roust  turn  jou  out  by  a  process."  It  was  plain  that  there  was 
no  concert  in  the  matter,  from  the  full  rent  being  paid  till  182'^ — 
from  the  lands  having  been  afterwards  let  for  jC  147,  lOs.,  the  pur- 
suer's rent  having  been  i£180, — and  from  the  circumstances  re- 
garding the  priee ;  for  although  Lyle  paid  only  £^100,  and  pos- 
sessed from  1820,  yet  he  drew  the  full  rent.  These  things 
clearly  showed  that  Lyle  did  not  understand  that  he  was  to  pay 
the  j£  100  surplus  rent  or  annuity.  Balfour  had  never  made  an 
inquiry.  Nor  had  be  even  granted  a  factory  to  Dunlop.  Dun- 
lop could  not  be  regarded  as  his  factor.  He  would  alter  the  in- 
terlocutor. He  saw  no  necessity  for  an  issue,  whether  Lyle  was 
cognizant  or  not ;  for  he  was  convinced  that  nothing  existed  of 
which  be  could  be  cognisant. 

Lord  Ueadow^nk  thought  the  circumstances  of  the  case  altered 
to  this  eztenC— that  there  ought  to  be  an  issue,  to  bring  out  the 
cognizance  of  Lyle. 

The  Lord  Jtutice-Cierk  thought  that  great  weight  was  due  to 
the  remarks  of  Lord  Cringlette.  He  was  not  wedded  to  bis 
own  former  view.  And  he  thought  that  the  safe  coarse  would 
be,  to  have  investigation  by  an  issue.  For  he  did  not  yet  see 
sufficient  grounds  for  saying  that  Lyle  had  vindicated  him- 
self from  all  cognizance.  If  be  was  privy  to  the  original  opera- 
tions, it  was  not  easy  to  say  that  he  nad  shaken  himself  loose 
from  all  nltimnte  concern  with  them.  Lord  Cringletie  proceeded 
on  the  suppoeitidn  that  thin  was  a  sobtack,  and  that  Lyle  knew 
it  to  be  so.  But  Lyle  could  not  be  allowed  to  suppose  that. 
Dunlop  was  the  proprietor  of  Gartmore.  Lyle  should  have 
said,  **  I  hope  your  principal  lease  goes  along  with  it."  Then 
Dunlop,  if  an  honest  man,  would  have  said,  **  I  granted  an  assig- 
iratron  of  it  to  Balfour,  which  should  have  been  intimated  to  you 
aone  time  ago.*'    Hf^xvuytrf  he  would  give  no  opinlom    He 


did  not  yet  see  grounds  for  altering,  but  he  would  order  an 
issue. 

Lord  Gleniee  would  not  object  to  farther  expiscation  of  the 
fact,  if  the  parties  desired  it.  But  if  they  wished  a  decision  on 
the  case  as  it  stood,  he  concurred  in  the  opinion  of  Lord 
Cringletie. 

The  Court  ordered  drafts  of  an  issue  to  be  given  in. 
The  pursuer  proposed  the  following  : 

<*  It  being  admitted  that  on  the  20th  of  October  and  Sd  of 
December  1814,  William  Cunninghi^me  Cunningbame  Graham 
of  Gartmore  granted  a  lease  of  the  lands  of  Drum  of  Ammanual, 
part  of  the  estate  of  Gartmore,  to  George  Dunlop,  writer  to  the^ 
Signet,  for  nineteen  years  from  Marttnmas  1813  as  to  the  arable' 
land,  and  from  Whitsunday  1814  as  to  the  houses  and  grass ;  and 
that  Mr  Dunlop,  on  the  other  hand,  became  bound  to  pay  for 
the  above  lands  a  money  rent  of  ^70,  4.  II,  at  the  terms  of* 
Martinmas  and  Whitsunday  yearly ; — That  on  the  12th  January 
1815,  the  said  George  Dunlop  granted  asubtack  of  the  abo%'e 
farm  in  favour  of  George  Graham,  for  all  the  years  of  the  prin- 
cipal tack,  in  consideration  of  a  money  rent  of  ^180,  which  the 
said  Geoiige  Graham  thereby  became  bound  to  pay  at  the  terms 
of  Martinmas  and  Whitsunday  yearly; — That  on  the  29th  May 
IS  15,  the  said  George  Dunlop  granted  an  assignation  in  favour 
of  Thomas  Balfour,  merchant  in  Stirling,  whereby  he  sold  ajid 
assigned  to  the  said  Thomas  Balfour  the  rent  payable  by  the 
said  subtack,  to  the  amount  of  £  100  yearly,  and  in  security  of 
the  payment  thereof  conveyed  to  him  the  obligations  eontatned 
in  the  said  subuck;— That  on  the  19th  December  1816^  the 
pursuer  obtained  from  the  said  Thomas  Balfour  a  deed  of  trans- 
lation, conveying  and  transferring  to  him  the  said  rent  to  the  ex- 
tent of  i£100  yearly,  and  the  assignation  in  his  favour  by  tho 
said  George  Dunlop  ; — That  the  defender,  in  the  course  of  the 
year  1820,  entered  into  an  agreement  with  the  said  William 
Cunninghame  Cunningbame  Graham,  or  others  on  his  account, 
relative. to  the  lands  of  Drum,  and  was  in.  consequence  intro- 
duced into  the  possession  thereof,  and  acquired  right  thereto  by 
dispositions  dated  the  2d,  5tb,  and  6th  October  I8*i6,  and  sa-^ 
sines  fblhywing  thereon,  dated  the  10th  February  1827 ;— Whe- 
ther at  or  prior  to  the  date  of  the  said  agreement  or  dispodtions, 
the  defender  knew,  or  bad  cause  of  knowledge,  of  the  existence 
of  the  said  subtack,  and  of  the  assignation  or  translation  of  the 
surplus  rent  to  the  extent  foresaid  in  favour  of  the  pursuer  ?" 

The  defenders  proposed  the  following  : 

**  It  bcingadmitted  that  in  the  year  1820,  the  defender,  Archi- 
bald Lyle,  acquired  right  to  the  lands  of  Drum,  and  entered  into 
possession  thereof;  and  it  being  further  admitted  that  the  pur- 
suer, by  virtue  of  a  transaction  entered  into  in  IVIay  1815,  be- 
tween Thomas  Balfour,  and  George  Dunlop,  writer  to  the  Signet, 
to  which  he  has  acquired  right,  is  entitled  to  claim  ;£100  yearly, 
during  all  the  years  of  a  subtack  or  lease  granted  in  favour  of 
George  Graham,  of  the  said  lands  of  Dnioi ;— -Whether  the  de* 
fender,  Archibald  Lyle^  when  he  acquired  right  to  the  said  lands 
of  Drum,  undertook  or  agreed  to  pay  to  the  pursuer  the  said 
sum  of  :£100  yeariy  during  the  said  period?** 

The  Court,  28th  February  1832,  directed  the  fol- 
lowing issue  (drafted  by  Lord  Clenlee,)  to  be  tried» 
viz, : — 

*<  Whether  or  not  Archibald  Lyle,  defender,  when  he  accept- 
ed a  renunciation  by  Geoi^e  Graham,  of  the  lease  of  the  lands  of 
Drum,  knew  the  fact  of  the  transference  and  assignation  of  £  1 00, 
(foeimder  the  subtack  of  these  lands  to  Robert  Balfour,  pur- 
suer?" 

The  Jury,  23d  July  1832,  found  knowledge  in  Lyle. 
not  proven.  A  bill  of  exceptions  was  disallowed,  21  st 
June  1833,  (Scottish  Jurist,  Vol.  V.  p.  455).  And 
thereafter,  the  defenders  moved  ibr  a  discharge  of  the 
motion  for  a  new  trial,  and  for  an  alteration  of  the 
Lord  Ordinary's  interlocutor,  16th  December  1828, 
with  expenses.    At  advising. 

The  Lord  Jttiiice-Clerk  observed,  that  the  Court  had  to  de* 
cids  upon  the  stateownts  of  parties,  with  the  docaoMnts  laid 


Sit 


THE  SCOTTISH  JURIST. 


tJalr 


*     »• 


before  them.  He  had  tried  to  show  that  it  must,  on  these,  be 
held  that  this  man  was  in  the  knowledge  of  the  whole  thing,  and 
that  the  Lord  Ordinary  had  done  right.  Lord  Meadowbank 
bad  concurred.  But  the  two  other  Judges  were  of  an  opposite 
opinion.  Howeirer,  all  had  ultimately  agreed  in  the  propriety  of 
an  issue.  The  case  stood  over  for  farther  advising.  Lord 
Cringletie  came  to  think  that  Lyle  knew  nothing  of  the  matter. 
But  the  point  was  sent  to  trial.  He  felt  rather  surprised  at  the 
verdict.  But  the  Court  must  now  decide  in  favour  of  the  de< 
fenders. 

Ijord  Cringjelie  concurred. 

The  Court  applied  the  verdict,  and  altered,  with  ex' 
penses  since  28th  February  1832,  when  the  issues  were 
ordered* 

Authorities  for  Pursuer.— Wilson,  27th  November  1824; 
M*Guffbck,  22d  February  1825.  Spiers.  21st  February  182.^ 
Donaldson's  Trustees,  I8')2,  Second  Division.  Bell  on  Leases, 
I.  67,  200,  451-5.  Bells,  June  4.  1814.  Murray,  26th  Janu- 
ary  1815;  Ersk.  IIL  5,5.  Redfeam,  House  of  Lords,  26th 
May  1813;  Dow,  L  50.  Inglis  &  Co.,  26th  February  1829; 
Stair,  U\.  1,  6,  8,  1%,  Wallace  v.  Campbell,  16th  November 
J750:  Kilk.  15a  Halkerston,  18th  January  1628;  M.  765. 
Webster,  13th  July  1780;  M.  22,902.  Syme'a  Trustees,  23d 
Mav  1806;  M.  No.  XIII.  App.  Tack. 

Authorities  for  Defenders. — Preston's  Observations,  p.  39. 
Ersk.  II.  625.  Prof.  Bell,  L  757.  Gordon.  28th  January 
1757 ;  Br.  Supp.  V.  855.  Suir,  III.  2,  6.  Cabbell  v.  Brock, 
Second  Division. 

Second  Division. — Lord  Ordinary,  Medwyn.-— ^cf.  Skene, 
Buchanan,  Shaw. — AU»  Ocnn  of  Faculty  (Hope,)  More. — 
James  Pedie,  W.S.,  and  Edward  Macmillan,  S.S.C.,  Agents. 
—Mr  RoUand,  Clerk [r.  C] 

bth  Juiy  18SS. 
No.  419. — A.  Reclaimer f  v.  B.,  Respondent, 

Process — Reclaiming  Note — Intimation — The  Court  refutei  to 
receive  a  reclaiming  note  aguinM  an  interloctUor  prenounced  on 
the  failure  of  the  parttf  to  lodge  a  paper— no  notice,  6y  deliver  t/  of 
fix  copiett  having  been  given,  and  the  paper  required  not  having 
been  lodged  with  the  reoUufning  note. 

In  this  case,  the  Lord  Ordinary  had  pronounced  an 
interlocutor  against  the  reclaimer,  on  his  failing  to 
lodge  a  paper  ordered.  The  reclaiming  days  expired 
on  the  4th  of  July.  And  when  the  Court  took  up  the 
Dote  on  the  5th,  it  was  objected  by  the  respondent, 
tliat  he  had  received  no  intimation  of  the  lodging  of 
the  note,  by  delivery  of  six  copies ;  that  the  Second 
Division  had  already,  on  consulting  the  First,  held 
a  similar  objection  to  be  fatal ;  that  this  was  a  dif- 
ferent ca9e  from  one  in  the  First  Division,  in  which 
the  copies  had  been  actually  delivered,  although  not 
at  the  lodging,  as  required,  and  in  which  the  Court  re- 
ceived the  note ;  and  that,  in  this  case,  the  paper  re- 
quired had  not,  after  all,  been  presented  with  the 
note.  The  reclaimer  answered,  that  the  Statute  con- 
tained no  declarator  of  nullity ;  and  that  the  decision 
in  the  First  Division  was  in  point. 

Lord  Cringletie  observed,  that  the  reclaiming  note  might  not 
be  null,  but  the  Court  were  forbid  to  receive  it. 

Zord  Jusiice-Clerk  doubted  if  the  aame  regulations  applied  to 
a  note  to  be  reponed  as  to  others.  He  understood  that,  with 
such  a  note,  the  record  and  documents  were  never  brought  up. 
And  it  never  went  to  the  short-roll.  At  the  same  time,  there 
was  no  power  to  deviate  from  the  Act  of  Parliament.  And  as. 
In  addition,  the  paper  was  not  produced,  the  reclaimer  must  just 
go  back,  and  apply  again  under  the  other  provision  of  the  Act 
as  to  judgment  by  default. 

Lord  Meadowbank  had  no  objection  that  the  point  should  be 
decided,  on  the  ground  that  a  note  to  be  reponed  was  in  a  dif- 
ferent situation  from  others.    But  if  it  was  to  be  decided  on  the 


principles  generally  applicable  to  other  notes,  be  would  not  yield 
to  the  decision  of  the  First  Division,  bu^  would  adhere  to  that 
of  the  Second.  Vet  he  thought  that  it  was  far  too  strict  to  sup- 
port a  judgment  by  default  with  such  an  objection.  The  prayer 
of  the  note  should  be  limited  to  being  reponed. 

The  Court  refused  to  receive  the  note. 

Authority  for  Respondent— Bell,  2d  July  1890. 

Second  Di vision. » Lord  Ordinary,  « — For  Reclaimer, 

Patten. — For  Respondent,  Lothian.-^  Agents. — 

Mr  Clerk.— [r.Cl 

6/A  Julj/  1833. 

No.  420.— SfR  William  Francis  Eliott,  PetUion^ 
er,  V.  Jambs  Clegiiorn  &  Others,  liespondents. 

Inhibition — Caution — CircumHnncen  in  which  an  inhU>ition  rC" 
futed  to  be  recalled,  without  caution. 

In  1803,  the  petitioner's  father,  then  heir  of  entail 
in  possession  of  the  estate  of  Stobs,  presented  a  peti- 
tion to  the  Court,  founding  on  42  Geo.  III.  c.  1 16,  rela- 
tive to  the  redemption  of  the  land-tax,  and  praying 
for  warrant  to  sell  certain  parts  of  the  entailed  estate. 
The  lands  were  accordingly  sold  by  warrant  of  the 
Court,  and  purchased,  in  a  competition,  by  the  peti- 
tioner's father  for  £15,420,  and  re-sold  by  him  to  the 
respondents,  and  their  authors,  for  £23,912,  10s.  Ster- 
ling. Of  this  last  price,  £  15,420  was  paid  over  to  the 
statutory  trustee,  Mr  Riddell,  and  was  alleged  to  have 
been  applied  by  hini  in  redemption  of  the  land-tax 
and  payment  of  the  entailer's  debts.  The  petitioner 
brought  a  reduction  and  removing  against  the  respon- 
dents, to  set  aside  the  above  sales,  in  which  he  ob* 
tained  decree,  under  reservation  in  favour  of  the 
respoixdentSy 

«  of  their  claims  for  repetition  of  the  price  from  the  parsner,  in 
so  far  as  any  part  of  it  was  applied  to  redeem  the  land-tax,  and 
to  discharge  the  burdens  which  either  affected,  or  ooold  hav« 
been  made  to  affect,  the  entailed  estate,  or  the  pursuer,  the  heir 
in  possession ;  as  also  for  any  claims  they  may  have  for  melio. 
rations  on  the  lands  respectively  purchased  by  them  ;  and  to  the 
pursuer  on  all  those  points  his  objections  as  accords.** 

The  respondents,  after  this  judgment  was  pro- 
nounced, and  affirmed  by  the  House  of  Lords,  brought 
an  action  of  declarator,  repetition  and  relief,  against 
the  petitioner,  as  representing  his  father,  the  late  Sir 
William  Eliott,  and  also  as  heir  in  possession  of  the 
entailed  estate,  and  against  the  heirs-substitute  of 
entail  and  the  statutory  trustee.  The  object  of  the 
action  generally  was,  to  constitute  against  Sir  William 
£liott's  representatives  the  whole  loss  and  damage 
arising  from  eviction  of  the  lands,  including  about 
£12,000  of  meliorations ;  and,  separately,  to  recorcr 
the  price  of  £15,420,  paid  by  the  late  Sir  William 
Eliott  to  the  statutory  trustee,  out  of  the  respondents' 
funds,  with  interest,  and  that  either  from  the  entailers 
estate,  and  the  petitioner  as  heir  in  possession,  in  so 
far  as  that  £15,420  had  been  applied  for  the  benefit 
of  the  entailed  estate  in  redemption  of  the  land-tax, 
or  extinction  of  debts  and  burdens  affecting  it,  or 
from  the  statutory  trustee,  in  so  far  as  any  balance 
might  remain  in  bis  hands  not  applied  by  him  in  terms 
of  the  Statute.  On  the  dependence  of  this  action  the 
respondents  used  inhibition  against  the  petitioner. 
By  interlocutor,  pronounced  on  18th  January,  signed 
7tn  February  1833,  the  Court  found,' that  for  several 
sumsi  nmoufiting  to  ^ii^^SdSi  14w  I,,  ihe  respoiuteBli 


1S3S-] 


THE  SCOTTISH  JURIST. 


6t3 


**  are  jost  and  lawful  creditors  of  the  faeir  of  entail  of  the  estate 
of  StolM  now  in  possession  thereof,  and  of  each  succeeding  heir 
of  entnii  of  the  said  estate  who  Rball  attain  possession  thereof, 
while  the  SHJd  debts  shall  remain  Unpaid  :  ^ind  and  declare  that 
the  pursuers,  as  creditors  foresaid,  are  entitled  ontni  habili  modo 
(fv0  tie  jure,  to  Adjudge  the  said  entailed  estate  of  Stobs  in  pay- 
ment and  satisfaction  of  the  said  sums  applied  as  aforesaid,  and 
decern.  And  further  decern  and  ordain  the  said  Sir  William 
Francis  Eliott,  as  heir  of  entail  in  possesaion  of  the  said  estate, 
and  tho- heirs  of  entail,  who  shall  succeed  to  htm  in  the  right 
and  possession  thereof,  as  they  shall  respectively  attain  posses, 
sion,  to  make  payment  to  the  pursuers  of  the  foresaid  several 
sums  of  money ;  and  in  respect  of  the  preceding  findings,  assoil- 
zie Claud  Russell,  the  trustee  for  the  creditors  of  the  late  Wil- 
liam Riddell,  and  all  others,  the  representatives  of  the  said 
William  Hiddell,  and  of  Cdgar  Hunter  his  cautioner,  from  the 
conclusions  of  the  libel,  to  the  extent  of  the  said  several  sums  of 
money,  and  decern  :  quoad  tdtr4t$  remit  to  the  Lord  Ordinary  to 
hear  parties  farther  as  to  the  sum  of  ^622,  B.  1.,  alleged  to  have 
been  expended  by  Sir  Francis  Eliott  on  improvements  on  the 
entailed  estate ;  likewise  as  to  the  several  dates  from  which  in- 
tere«t  on  the  several  sums  shall  run  ;  also  as  to  the  balance  still 
due  by  the  late  Mr  Riddell  and  his  cautioner,  and  their  repre- 
sentatives, and  as  to  what  farther  sums  fall  to  be  charged  against 
the  entailed  estate,  and  heirs  of  entail ;  and  generally  as  to  all 
other  remaining  points  of  the  cause,  and  to  do  therein  as  shall  be 
just :  Find  the  defender  Sir  William  Francis  Eliott,  and  Sir 
James  Boswell,  Qeorge  Sinclair,  and  James  Brown,  his  trustees, 
who  have  sisted  themselves  as  parties  to  this  action,  and  that 
only  qua  trustees,  liable  to  the  pursuers  in  the  whole  expenses 
hitherto  incurred  by  them  in  this  action,  and  ordain  the  account 
thereof  to  be  given  in,  and  when  given  in,  remit  to  the  auditor 
of  Court  to  tax  the  same,  and  to  report** 

The  petitioner  applied  for  recal  of  the  inhibition 
used  by  the  respondents,  without  caution  or  cunsif^- 
nation,  on  the  grounds — I.  That  the  respondents  pos- 
sessed sufficient  security,  by  the  judgment  before 
quoted,  against  the  heirs  of  entail  and  the  entailed 
estate  of  Stobs,  for  the  sums  which  might  be  found 
due  to  them.— 11.  That  on  the  recal  of  certain  arrost- 
mentd  used  by  the  respondents,  they  had  obtained 
caution  to  the  extent  of  £5000. — 111.  Tliat  the  peti- 
tioner bad  counter-claims  against  the  respondents  for 
bygone  rents,  to  the  extent  of  many  thousand  pounds. 
— IV.  That  the  inhibition  prevented  the  petitioner 
from  disposing  of  his  liferent  interest  in  the  entailed 
estate  of  Wells,  worth  £^000  a-year,  which  had  open* 
ed  to  him  since  the  inhibition  was  used,  and  was  now 
about  to  be  adjudged  from  him. 

Answered — I.  The  sum  fur  which  the  respondents 
have  obtained  decree  against  the  heirs  of  entail  and 
estate  of  Stobs,  is  not  nearly  their  whole  claims.  Be- 
sides, there  are  creditors  who  have  already  obtained 
secnritv  over  the  petitioner's  right  to  the  entailed 
estate  by  heritable  bonds,  annuities,  &c.,  to  whom  the 
respondents  may  not  be  found  preferable. — II.  Al- 
though the  arrestments  referred  to  were  recalled  on 
csaution  to  the  extent  of  £5000,  such  caution  never 
was  found  ;-»an  arrangement  was  made  to  uplift  the 
arrested  sums,  which  did  not  exeeed  £l  192,  18s. — III. 
Although  the  petitioner's  claims  for  bygone  rents 
were  admitted,  there  would  still  remain  due  to  the 
respondents  about  £14«,000  of  principal,  besides  many 
years*  interest,  and  a  sum  of  expenses. — IV.  The  pe« 
titioner  is  personally  liable  for  all  the  debts,  and  has 
no  ground  to  complain  that  his  interest  in  the  estate 
of  Wells  is  affected  by  the  inhibition.  He  is  already 
under  trust,  and  the  respondents  are  entitled  to  avail 
themselves  of  the  ordinary  diligence  of  the  law. 


The  Court  refused  the  petition,  with  expenses. 

First  Division. — Act.  Jameson  and  Sandford;  Alexander 
Scot,  W.S.,  Agent. — AU,  Dean  of  Faculty  (Hope)  and  Ru- 
tberfurd;  David  Watton,  W.S.,  Agent Mr  Bell,  Clerk 

6M  Juli^  1833.' 

No.  421,-^ William  Yeats,  &c..  Pursuers^  v.  Alrx- 
ANDER  Thomson,  &c.,  Drfenders, 

Reduction —  Holograph  —Witnesses  —  Subscription  —  Date  — 
The  reftreseniatioet  of  a  deceased  truster  hatfing  brought  a  re- 
duction of  a  holograph  truMt-'deedf  executed  by  him  before  wit- 
nesseSf  conveying  certain  iandsj  ^c.,/or  certain  public  and  charts 
table  purposei,  upon  the  grounds^  inter  alia,  that  the  witnetset 
did  not  see  tlie  granter  tign,  or  hear  him  acknowledge  Hm  suh^ 
scrifUion  /  antl  that  the  date  was  false — The  Cowrt^ holding  that ^ 
as  the  deed  was  holography  the  only  use  of  the  witnesses  was  to 
prooe  its  date^  which  was  proved  aliunde— <id/ien*d  to  an  inter- 
locutor assoUsieing  the  defenders. 

The  late  James  Yeats,  merchant  in  London,  pnr« 
chased  the  Island  of  Shuna  in  1815,  and,  in  1828  he 
executed  a  trust-disposition  in  favour  of  Alexander 
Thomson,  banker  in  Greenock,  and  others,  that  they 
might,  for  certain  purposes,  dispone  it  to  the  Lord 
Provost  and  Magistrates  of  Glasgow.  The  deed  was 
at  first  in  the  English  form,  but  the  truster,  having 
been  informed  that  it  was  insufficient  to  convey  heri- 
table property  in  Scotland,  obtained  a  proper  form  of 
a  Scotch  deed  transmitted  to  him,  which  he  copied 
with  his  own  bands,  and  having  signed  it,  got  it  wit- 
nessed by  his  two  men-servants.  Thomson  and  the 
other  trustees  accepted,  and  were  infeft  in  December 
1829,  and  in  November  1830,  they  disponed  in  favour 
of  the  Magistrates,  who  were  infeft  thereon.  The 
truster  s  heir-at-law,  his  immediate  younger  brother, 
then  brought  the  present  action  of  reduction  of  the 
trust-disposition,  pleading — I.  The  deed  in  question  is 
reducible,  on  the  ground  that  the  alleged  witnesses 
neither  saw  the  granter  subscribe,  nor  heard  him  ac- 
knowledge his  subscription. — IL  The  deed  is  objec- 
tionable, as  containing  erasures,  and  also  on  the  ground 
that  the  sums  of  money  are  stated  in  figures.  This  is 
nut  an  effectual  way  of  expressing  the  truster's  pur- 
pose, in  conveying  the  lands;  and  as  the  conveyance 
IS  only  in  trust,  it  cannot  subsist  unless  the  purposes 
of  the  trust  are  expressed  in  a  regular  and. competent 
form. — 111.  The  deed  bears  a  false  date ;  and  if  it  waa 
signod  by  the  granter  at  all,  it  was  signed  upon  a 
Sunday,  and  is  therefore  null. — IV.  As  far  as  the  said 
deed  imports  a  conveyance  of  the  island  of  Shuna,  it 
is  wholly  inconsistent  with  various  other  writings 
under  the  hands  of  the  granter,  showing  a  strong  na- 
tural desire  to  leave  his  property  to  his  own  near  re- 
lations ;and  if  the  deed  was  ever  signed  by  him  at  all, 
it  must  have  been  under  a  gross  misconception  of 
its  tendency  and  effect,  created  by  one  or  other  of 
those  persons  in  whose  favour  it  was  granted.  An- 
swered— 1.  Holograph  deeds  do  not  require  the  sta- 
tutory solemnities. — 1 1.  Deeds  are  presumed  to  be 
holograph  when  the  testing  clause  bears  that  they 
are  so. — III.  The  date  is  not  essential  to  a  deea> 
unless  when  it  is  challenged  on  the  head  of  death- 
bed.— IV.  The  Act  1681,  cap.  5,  requires  that  the  wit- 
nesses to  a  deed  shall  not  subscribe,  unless  they  know  the 
party  and  see  him  subscribe^  or  see  or  hear  the  party 
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give  warrant  to  a  notary  to  subscribe  for  him ;  **  or  that 
tho  party  did,  at  the  time  of  the  witnesset  aobscrib- 
ing,  acknowledge  his  subscription."  A  party  may 
acknowledge  his  subsGription«  either  in  words,  or,  as 
is  frequently  done  in  practice,  by  presenting  the  deed, 
with  his  signature,  to  the  witness  who  is  to  subscribe. 
Lord  MoncreifF,  on  16th  June  1832,  assoilzied  the 
deferideps,  but  found  no  expenses  doe.  The  porsnens 
reclaimed.     At  advising, 

Lord  Cringffiiie  Bsid,  88  the  deed  was  holograph,  the  only  use 
of  the  wittieAAes  would  have  been  to  prove  its  date.  But  that  was 
ascertained  by  other  means,  past  idl  doubt,  so  that  witnesses 
were  unnecessary. 

The  Court  unanimously  adhered. 

Pursuers*  Authority. — Forbes  e.  the  £arl  of  Aberdeen*  17th 
January  1702;  Dir.  15,003. 

.  Defenders*  AuthoritieB.-~£rsk.  IIL  2,  22;  Stair.  IV. '42, 
6.  Earl  of  Rotlres  v.  Leslie,  9th  December  1635.  Ersk.  II. 
3,  18  and  22.  Wemyss  v.  Hay,  5th  June  18^1,  affirmed  19th 
April  1625. 

Second  Diviwon. — Lord  Ordinary,  Moncreiff. — ^cl.  Jame** 
son.— ^//.  John  A.  Murray. — Campbell  &  Macdowall,  and  J. 
a  Reddie,  W.S.,  Agents.— Mr  Thomson,  Clerk — j.*^*  ^-  ^'] 

'  I  ■  ■  ■ 

OUTER  HOUSE. 

Sd  July  1833. 

No.  422. — William  Drummond,  Cashier  of  the  Fife 
Banking  Company^  Claimant^  v.  Jambs  8kbltok, 
W.8.,  Common  Agent  in  Mulliplepoinding  Mel- 
]>RUM*R  Tkcstbbs  V.  His  CREDITORS,  Respondent. 

Multiplepolnding — Expenses — A  party  having  lUigated  wiih  a 
common  agent  in  a  muUiplepui tiding,  and  having  tuceetded^ 
with  erpcTuet,  it  enlilUd  to  decree  Jbr  hit  erpenaet  againsi  the 
common  agent,  teaming  him  to  obtain  reimbunement  aui  of  the 
consignedjund,  or  from  his  constituents. 

This  case  is  already  reported — vide  Sottish  Jurist, 
Vol.  V.  p.  400.  On  moving  the  report  of  the  auditor 
upon  his  account  of  expenses,  the  claimant  craved  de- 
cree for  the  taxed  amount,  either  against  the  common 
agent,  or  a  warrant  for  payment  out  of  the  consigned 
fund.  The  Common  Agent  objected,  that  as  there 
were  various  claims  still  undisposed  of,  the  claimant's 
expenses  should  stand  over  till  the  final  adjustment  of 
the  ranking.  The  Lord  Ordinary,  after  expressing 
considerable  difficulty,  directed  an  inquiry  into  the 
praetiee,  and  postponed  the  case.  The  point  having 
neen  again  brought  before  him,  the  claimant  pleaded, 
].  That  having  been  found  entitled  to  expenses,  he 
must  get  a  decree  which  could  be  rendered  effectual 
either  against  the  Common  Agent  or  out  of  the  con- 
signed fund.  2.  That  it  was  the  invariable  practice 
to  give  the  successful  party  a  decree  for  his  expenses 
against  the  party  with  whom  he  had  litigated,  leaving 
the  latter,  either  when  common  agent  in  a  multiple- 
poinding,  a  ranking  and  sale,  or  a  process  of  locality, 
or  when  a  trustee  on  a  bankrupt  estate,  to  obtain  re- 
imbursement from  the  common  fund  or  from  his  con- 
stituents. 3.  That  it  was  quite  fixed,  that  when  a 
party  succeeded,  with  expenses,  against  a  trustee  or 
common  agent,  no  part  or  the  expense  of  ranking  his 
claim  could  be  laid  on  his  share  of  the  funds.  The 
€ommon  Agent  did  not  admit  the  practice,  and  dis- 
puted its  applicaties  to  the  present  case;  but  the 


Lord  Ordinary  adopted  the  reaeonlog  of  the  claimant, 
and  decerned  in  his  ivivour  for  the  taxed  amount  of 
the  expenses  against  the  Common  Agent. 

Claimant's  Authorities.— Girdwood,  24th  November  1821 ; 
1  Shaw  &  Dunlop,  p.  }«6.  Scotr,  12th  June  1882 ;  S  &  D., 
p.  481.  Tastet  &  Co.  1st  December  1825 ;  4  S.  &  D.,  p.  241. 
Shurmanns,  7th  March  1829;  7  S.  &  D.,  p.  559.  Gibson  v. 
Pearson,  WiUde  &  RobertM>n,  25th  May  1833;  Scot.  Jar.,  VoL 
V.  p.  387. 

I«ord  Ordinary,  Fullerton.— >For  the  Fife  Bsnk,  H.  J.  Ro- 
bertson.— For  the  Common  Agent,  Tait — John  Shand,  W.S., 
and   James   Skelton,   W.  S.,   Agents.— Mr  Bruce,   Clerk.— 

HOUSE  OF  LORDS. 

f speeches  taken  from  Mr  GurneyU  Short-Hand  Xotes.J 

IH  July  1833. 

No.  423. — John  Dixon  &  William  Dixon,  Appel- 
lants,  V.  John  Fisber  &  Others,  RespondenU. 

Settlement"— Liferent— Fee— Conditional  Prorision — A  te%ta* 
tor  having  burdened  hit  tetllemeni  with  a  provision  of  JC2000  to 
each  of  hi%  daughters,  and  the  lawful  issue  of  any  predeceasing^ 
and  with  a  further  provision  of  i£2000  each  fboth  provitums  to 
be  invested  f»r  behoof  of  the  daughters  in  liferent,  and  of  thetr 
children  in  fee  J,  declaring  that  these  provisions  should  be  in  fuU 
of  nil  that  his  daughters  could  elaimfrom  his  estate~^Hd4t  (of- 
firming  the  judgment  of  the  Court  ff  SessionJ  that,  on  the  repu- 
diation of  these  provisions  by  a  daughter,  and  her  betaking  her-' 
self  to  her  legal  claims,  the  right  of  her  children  to  their  fee  was 
not  affected  thereby. 

The  deceased  W^illiam  Dixon,  by  disposition  and 
settlement,  11th  April  1817,  and  codicil,  15th  March 
1820,  conveyed  to  the  appellants  his  whole  estate, 
under  harden,  inter  alioy  of 

'<  all  gifts,  legacies,  and  provisions,  which  I  shall  think  proper 
to  leave  or  bequeath  by  any  writing  under  my  hand.** 

The  deed  also  contained  the  following  provisions  : — 

**  Under  payment  to  esch  of  my  daughters  who  shall  be  in  life 
at  my  death,  or  the  lawful  issue  of  such  of  them  as  may  prede- 
cease me,  as  coming  in  right  of  their  mother,  deceased,  of  the 
sum  of  je200U  Sterling  ;*' 

and  the  testator  expressly  declared,  that  the  snms 
which  he  thas  appointed  to  be  paid  directly  to  his 
daughters  themselves  (except  as  to  his  daughter  Ja- 
net, whose  provision  was  regulated  by  contract  of 
marriage),  were 

**  the  provisions  to  my  said  other  daughters,  and  that  these 
sums  should  belong  exclusively  to  my  said  daughters  in  liferent 
for  their  liferent  use  allenarly,  and  to  their  children  in  fee,  and 
shall  be  so  secured  at  the  sight  of  my  said  sons,  or  the  aarrivor 
of  them.**—'*  And  farther,  that  the  provisions  above  mentioned 
shall  be  in  full  to  each  of  my  daughters,  their  husbands,  chiU 
dren,  or  assignees,  of  all  they  could  ask  or  claim  in  and  through 
my  decease,  legally  or  conventionally,  or  any  other  manner  of 
way." — <*  Therefore,  and  for  the  love  and  favour  which  I  bear 
to  them,  I  hereby  direct  my  said  tons,  or  auiirivor,  as  my  ge- 
neral  disponees  and  executors,  to  content  and  pay  to  each  of  my 
said  daughters  in  life,  and  the  lawful  issue  of  saeh  of  them  as 
have  or  may  predecease  me,  leaving  issue,  as  in  right  of  their 
parent,  the  farther  and  additional  sum  of  £7000  Sterling,  which 
shall  bear  interest,  and  be  payable  in  the  manner  as  specified  in 
the  foregoing  settlemeut,  ia  regard  to  the  former  provisions  con- 
ceived in  their  favenr.*' 

The  codicil  then  dedares,  that  that  provision,  like 
the  former  one, 

«  shonld  be  lent  out  and  sscured  en  good  seeoiity,  at  the  sight. 
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and  in  name  of  my  said  Hma,  or  lunrivor,  along  with  Mr  Na- 
thaniel Stevenson,  writer  in  Glasgow,  ai  tnitteea,  for  the  use 
and  behoof  of  my  said  daughters  in  liferent  allenarly,  and  their 
children  in  fee ;  the  fee  bdng  to  be  divisible  among  the  cbil- 
4ren  by  any  joint  deed  of  the  parentB»  Or  the  survivor ;  and  fail- 
ing such  writing  being  executed,  to  be  divided  among  the  chil- 
dren, equally  and  proportionally,  share  and  share  alike  :  Dedar- 
ing,  that  such  of  my  said  daughters  as  shall  not  he  married,  or 
leave  children,  shall,  notwithstanding,  have  right  to  dispose  of, 
by  will  or  setdement,  the  one-half  of  their  total  provision ;  but 
on  failure  so  to  test,  the  same,  along  with  the  other  half,  shall 
devolve  to  their  surviving  brothers  and  sisters,  including  the  is- 
sue of  such  of  them  as  have  deceased,  for  their  parent's  share, 
equally  and  proportionally :  And  Imrther  declaring,  that  in  the 
event  of  the  decease  of  my  said  son,  William  Dixon,  without 
leaving  lawful  issue,  and  without  disposing  of  his  share  of  my 
said  means  and  effects,  whereby  a  great  succession  would  de- 
volve upon  my  said  son  John,  I  hereby  direct  and  appoint  that 
the  said  John  Dixon  shall,  in  that  event,  be  bound  to  account 
for  and  pay  to  his  sisters,  including  the  children  of  such  of  them 
aa  have  deceased  in  right  of  their  parents,  of  the  just  and  equal 
one-half  of  the  succession  which  may  devolve  to  him  by  the 
predecease  of  his  said  brother,  in  the  event  aforesaid,  and  that 
at  the  terms,  and  with  interest,  and  to  be  settled  and  secured  for 
behoof  of  them  and  their  children,  Sic.,  including  the  children 
of  such  of  my  daughters  as  have,  or  may  decease,  having  lawful 
issuCy  for  their  mother's  share  as  before  specified." 

Margaret  Dixon,  mother  of  the  respondents,  was  the 
testator's  daughter.  The  appellants  accepted  the  deed, 
bat  did  not  lend  on  good  security,  for  behoof  of  the 
respondents,  the  two  provisions  of  £2000  each.  In  May 
Ib'iS,  the  appellants  raised  a  multiplepoinding.  There- 
after, Mrs  Fisher  and  husband,  the  parents  of  the  ap- 
pellants, raised  a  count  and  reckoning  against  the  re- 
spondents. And  lastly,  the  respondents  raised  the  pre- 
sent action,  to  have  the  £4000  invested  for  their  be- 
hoof, or  payment  thereof,  failing  its  being  invested. 
The  Lora  Ordinary,  ordered  cases  to  the  Court  with 
the  following  note  :— 

*'  The  question,  whether— -in  the  case  of  a  bequest  by  a  father 
of  a  certain  sum  to  a  child,  for  his  liferent  use  allenarly.  and 
to  the  children  of  that  child  in  fee — the  declaration,  that  the  be- 
quest shall  be  i)i  full  of  all  the  child's  leg«l  claims,  imports  a 
eondition,  on  the  compliance  with  which  the  right  of  fee,  as 
well  aa  that  of  the  liferent,  is  dependent — is  one  which  appears 
to  the  Lord  Ordinary  to  be  attended  with  coosiderahle  difficul- 
ty. The  case  of  Watt  a.  £wau,  lOtb  July  1828,  founded  on 
by  the  pursuers,  is  certainly  very  nearly  in  point ;  and  on  the 
strength  of  that  decision,  the  Lord  Ordmary  was  at  first  incline 
ed  to  give  judgment  in  favour  of  the  pursuers ; — but  in  the  pre- 
sent case,  independently  of  the  expressions  in  the  settlements, 
marking  perhaps  more  clearly  the  tastator'a  intention,  there  is 
this  additional  distinction,  that  the  provision  ia  in  favour  of  tho 
testator's  daughters  in  liferent,  for  their  liferent  use  allenarly, 
and  '  their  children  in  fee  ;*  while  in  the  case  of  Watt  «.  Ewan, 
the  provision  was,  <  in  favour  of  my  son  John,  and  bis  present 
wife,  and  longest  liver  of  them,  in  liferent,  for  their  liferent 
use  of  the  interest  thereof,  and  the  fee  thereof  to  the  children 
procreated  between  them,  share  and  share  alike  ;'.^whicb  ex- 
pressions might  perhaps  be  held  to  denoto  a  right  in  the  wife 
and  children  of  the  specified  marriage,  more  absolute  and  un- 
connected with  the  rights  of  the  father,  than  that  created  by  the 
general  expressions  employed  in  Mr  Dixon's  settlement.  As 
the  l>oint  is  of  some  importance,  and  as  the  report  of  the  case 
Ewan  9.  Watt  does  not  afford  the  means  of  ascertaining  the 
precise  grounds  upon  which  it  waa  decided,  the  Lord  Ordinary 
has  thought  it  most  advisable  to  order  cases.  The  multiple- 
poinding and  count  and  reckoning  depending  between  the  pre- 
sent defenders  and  the  mother  of  the  pursuers,  include  the  whole 
iiinds  of  the  testator;  the  very  sum  now  pursued  for  is  lent  out 
on  spcnrity,  in  virtue  of  an  order  made  in  those  processes ;  and 
the  Lord  Ordinary  understands,  that  the  dstermination  of  the 


pursuers*  mother  to  claim  UgUim,  or  to  accept  the  provisions  df 
the  settlement,  will  depend  on  the  result  of  those  processea. 
But  the  question,  how  far  the  right  of  fee  iu  the  children  is  in 
any  way  conditioned  on  that  determination,  admits  of  being  se- 
parately discussed  ;  and  that  course  seems  to  have  been  sanctioned 
by  Lord  Cringletie's  interiocutar  of  the  26th  May  1829, '  repe^ 
llog  the  prelhnitiary  defence,  that  this  action  ought  to  be  di*. 
missed,  or  remitted  hoc  statu  to  the  multiplepoiuding,'  and  ap*- 
pointing  the  parties  to  prepare  a  record.'* 

The  cases  were  laid  before  the  Judges  of  both 
Divisions,*  and  the  Court,  on  24th  I^ovember  1631, 
pronounced  this  judgment :-« 

**  On  the  report  of  Lord  Fntlerton,  having  considered  the  revised 
cases  for  the  parties,  and  other  proceedings,  with  the  opinions  of 
the  consulted  Judges,  In  respect  of  the  said  Opinions,  Find,  thdt 
the  right  of  the  pursuers,  the  grandchildren  of  the  deceased  Wil- 
liam Dixon,  to  the  fee  of  the  provisions  in  their  favour,  in  the 
settlements  of  their  said  grandfather,  will  not  be  affVcrable  by 
the  repudiation  by  their  mother,  Margaret  Dixon  or  Fisher,  of 
her  right  to  the  liferent  of  the  said  provisions ;  and  with  this 
finding,  remit  to  the  Lord  Ordinary  to  proceed  farther  in  ih^ 
cause  aa  to  his  Lordship  shall  seem  just.** 

Against  this  judgment  John  and  William  Dixon 
appealed,  pleading-*— L  This  action  ought  to  bo  re- 
mitted to  the  process  of  multiplepoinding,  in  respect 
the  sum  now  pursued  for  is  part  of  the  fund  in  piedioy 
and  has  there  been  consigned  and  invested  for  behoof 
of  the  party  to  whom  the  same  belongi9.-«>IL  It  was 
a  special  condition  of  the  provision  in  dispute,  that  is 
was  made  to  Mrs  Fisher  jointly  with  her  children,  and 
in  satisfaction  and  lien  of  her  claim  for  legitim,  and  all 
her  other  legal  or  conventional  claims  upon  her  father's 
funds ;  and  it  is  the  only  fair  or  rational  meaning  and 
intention  of  the  testator's  settlement,  and  the  enixa 
voluntas  attached  to  the  bequest,  that  payment  of  that 
provi8i<m  cannot  be  claimed  by  any  party  who  does 
not  fulfil  the  condition,  bv  tendering  a  valid  and  efiFec- 
tnal  discharge  of  the  claim  of  Itf^ritim, — III.  Mrs 
Fisher,  in  satisfaction  of  whose  legal  provisions  the 
conditional  provision  in  dispute  was  granted,  is  the 
only  party  who  can  demand  payment  of  this  conditional 
provision,  in  respect  that,  by  the  express  terms  of  the 
settlement,  it  is  payable  to  her  alone,  and  also  that 
she  is  fiduciary  nar  for  her  children. — IV.  The  de- 
fenders have  already  implemented  the  settlement,  so 
far  as  iocumbent  on  them,  by  consigning  the  provisiiin 
in  dispute,  under  the  orders  of  the  Conrt,  and  by  the 
money  being  invested  in  heritable  security  for  behoof 
of  the  parties  interested  therein. — V.  By  the  settle- 
ments of  Mr  Dixon,  the  provision  made  in  favour  of 
each  of  his  daughters  formed  one  estate,  or  vnutn  quidf 
notwithstanding  of  the  directions  given  by  him  re- 
garding the  disposal,  in  certain  events,  of  the  liferent 
and  fee. — VL  The  declaration  in  the  settlement,  relied 
on  by  the  appellants,  has  no  reference  to  the  children 
or  issue-of  the  daughters  of  the  testator,  separate  from 
that  which  it  bears  to  the  daughters  themselves ;  and 
there  is  no  room  whatever  for  applying  to  the  clause 
the  maxim  applicando  singula  Witgu/u.— VIL  The  in- 
terlocutor or  the  Conrt,  pronounced  under  the  direc- 
tion of  the  consulted  Judges,  is  not  only  inconsiistent 
with  the  law  and  justice  of  the  case,  but  is  radically 
erroneous,  in  so  far  as  it  gives  the  pursuers  more  than 
even  they  themselves  can  pretend  Ihey  have  any  right' 

*  See  Opinions  and  Speeches  in  Jurist,  Vol.  I-V.,  pp.  lo9-9* 
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to,  even  on  the  largest  and  most  ample  constraction  of 
their  grandfather's  deeds  of  settlement. 

Ansvrered — I.  By  the  settlement  in  question,  of 
April  1817,  and  relative  codicil  of  March  1820,  there 
are  created  two  distinct,  separate,  and  independent 
estates,—- one  of  liferent  in  favour  of  Mr  Dixon*8 
daughters,  and  another  of  fee  in  favour  of  the  chil- 
dren of  the  daughters. — 11.  Seeing  the  estate  thus 
vested  in  the  grandchildren  is  totally  independent  of 
their  immediate  parents,  and  that  the  grandchildren 
are  plainly  direct  objects  of  the  testator^s  affection  and 
regard,  there  are  no  grounds  upon  which  it  can  be 
held  that  the  daughters,  by  any  voluntary  act,  can  de- 
feat the  provisions  in  favour  of  their  children,  and 
deprive  the  latter  of  the  benefit  conferred  on  them  by 
the  testator. — III.  Such,  generally,  being  the  nature 
of  the  provisions  to  the  daughters,  and  to  the  grand- 
children, there  are  no  grounds  upon  which  it  can  be 
held,  that  the  provisions  to  the  grandchildren  who 
had  no  claim  for  legitim,  were  made  conditional  upon 
the  acceptance  by  tlie  daughters  of  their  peculiar  pro- 
visions in  discharge  and  satisfaction  of  the  legUiniy  to 
which  they  alone  had  right. 

Lord  Chaneeltor, — When  the  case  of  Dixon  v.  Fisher  was 
argued  at  your  Lordships*  Bar,  I  proposed  to  your  Lordships  to 
stop  the  counsel  for  the  respondents,  conceiving  it  was  unneces- 
sary to  call  upon  them.  There  is  no  doubt  whatever,  that  in  this 
case  there  was  considerable  difficulty  in  the  Court  below,  upon 
the  construction  of  the  will  made  in  1817,  and  the  codicil  dated 
in  March  18*20.  I  cannot  say  that  it  is  a  clear  case,  but  upon 
a  very  full  and  anxious  consideration  of  it,  I  am  of  opinion  that 
the  judgment  of  the  Court  below  is  right,  and  ought  to  be  af- 
firmed. 1  stated  at  the  time  when  the  counsel  were  at  your 
Ifordships*  Bar,  that  unless  I  should,  on  further  coni^idenition, 
feel  more  strongly  than  1  at  that  time  did  the  objections  which 
they  urged,  to  show  that  the  Court  below  had  not  come  to  a 
right  conclusion  upon  the  subject,  it  would  not  be  necessary  to 
hear  the  further  argument.  The  decision  was  certainly  by  a 
narrow  majority — the  learned  Judges  being  very  much  divided  in 
opinion  ;  still,  I  have  come  to  that  conclusion,  and  I  do  not  feel  it 
to  be  necessary,  therefore,  to  propose  to  your  Lordships  to  call 
upon  the  counsel  for  the  respondents.  That  which  I  felt  prin- 
cipally to  require  attention  during  the  interval,  was  the  appli- 
cability of  the  case  cited  at  the  Bar,  of  £wan  v.  Watt,  which 
had  been  decided  a  short  time  before.  My  Lords,  whether  there 
is  not  some  difference  between  the  two  cases,  1  am  not  pre- 
pared to  say ;  but  I  see  some  of  the  learned  Judges  have  been  of 
opinion,  that  the  difference  is  much  wider  than  I  am  at  all  dis- 
posed to  think  it  is.  1  am  of  opinion,  with  the  majority  of  the 
learned  Judges,  that  there  is  a  similanty  between  the  two  cases ; 
that  they  are  sufficiently  near  to  make  the  one  an  authority  in 
dealing  with  the  other ;  and  being  of  opinion,  on  a  further  con- 
sideration of  this  rase,  that  there  is  not  sufficient  to  call  upon 
tbe  respondents  for  any  answer,  I  shall  therefore  advise  your 
Lordships,  on  these  grounds,  to  affirm  the  iaterlocutor,  but  un- 
der the  circumstaucea,  without  coats. 

interlocutor  affirmed. 

Appellants*  Authorities. — Roper  on  Legacies.  Fowke  v. 
Duncans,  Ist  March  1776.  Burnets  p.  Forbes,  5th  December 
1783. 

Hespondento*  Authoritie8.^Ewan,  lOth  July  182B;  S.  &  D. 
Williamson,  26th  June  1828;  S.  &  D.,  and  U.  Darling,  £.  D. 
in  Note,  ibid. 

Second  Division. — Lord  FuUerton,  Ordinary.^Spottiswoode 
&  Robertson,  Appellants*  Solicitors. — Richaidsou  Ik  Comiell, 
Respondents*  Solicitors. 
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la  July  1833. 

No.  424.'— Charles  Clark,  Appellant^  v.  James 

Sim,  Respondent. 

Principal  and  Agent — Liability — Real  Burden-^ ClnrMmKancrt 
in  which  an  ageni  having  been  emplaned  by  the  lender  of  a  turn  /« 
be  secured  over  an  heritable  tvJyeci,  and  also  by  the  bormwerx^ 
to  attend  to  their  respeciiife  interests  in  prefiaring  the  necessary 
deeds,  but  without  aiiy  special  instructions  as  to  the  form  of  the 
securitjf  /  awl  having  constituted  a  real  security  in  jfawur  </  the 
creditor,  but  neglected  to  insert  a  personal  obltgation  on  the  bor-. 
rowers,  or  a  power  of  sale  in  favour  of  the  lender — Hdd  (offirm' 
ing  the  judgment  of  t/ie  Court  of  SessionJ,  that  he  wa$  liable 
for  the  loss  eustained  by  the  creditor,  from  the  want  of  tktte 
clauses* 

In  1811,  the  appellant,  a  writer  in  Coupar-Angns, 
feued  a  piece  of  ground  to  Thomaa  Kidd  and  othen, 
as  a  committee  of  management  for  an  Associate 
Burgher  Congregation^  A  church  wa«$  built  on  it  the 
following  year,  but  no  regular  title  was  granted  till 
1815,  when  some  members  of  the  committee  applied 
for  a  disspoaition,  and  stated,  that  they  had  borrowed 
£200  from  the  respondent  upon  the  property,  which 
they  wiahed  to  be  properly  secured.  The  appellant, 
in  order,  as  he  alleged,  to  save  expense  to  the  parties, 
instead  of  feudally  Testing  the  committee,  for  behoof 
of  the  congregation,  in  the  subjects,  and  then  taking 
an  heritable  bond  and  disposition  in  security  from 
them,  in  favour  of  the  respondent,  for  the  amount  of 
his  loan,  merely  executed  a  feu-disposition  in  favour  of 
the  committee  of  management,  containing  the  follow- 
ing clause  :— 

*'  And  as  we  have  been  accommodated  by  James  Sim,  farmer 
at  Whiteley,  with  the  sum  of  £'2\}0  Sterling,  to  enable  its  to 
build  the  said  church,  it  is  hereby  dedsred,  that  after  tbe  feu- 
duty  payable  for  said  ground,  which  is  declared  a  prior  and  pre- 
ferable burden,  the  said  sum,  and  the  legal  interest  from  the  date 
hereof,  and  which  shall  be  payable  to-  the  said  James  Sim,  bis 
heirs  and  assignees  (but  the  principal,  which  cannot  be  demanded 
for  two  years  after  this  date),  shall  also  remain  a  real  burden 
affecting  the  said  subjects,  and  as  such  is  appointed  to  be  en- 
grossed in  the  infeftment  to  follow  hereon.** 

The  burden  thus  constituted  was  also  inserted  in  tlie 
precept  of  sasine,  and  the  appellant  was  employed  to 
pass  infeftment  on  it,  which  he  did,  returning  imme' 
diately  thereafter  the  disposition  and  sasine  to  the  com- 
mittee of  management,  in  whose  hands  it  remained. 
The  feu-disposition  was  only  subscribed  by  the  appel- 
lant himself,  and  contained  no  personal  ooligation  oa 
the  committee,  or  the  congregation  which  they  repre- 
sented, to  pay  up  the  respondent's  loan,  nor  did  it  con- 
tain a  power  of  sale  in  his  favour,  in  case  it  should 
not  be  paid.  After  using  the  church  for  several  yeai^t 
the  said  Burgher  Congregation  joined  themselves  to 
another  congregation,  and  shut  op  and  deserted  their 
own  church ;  and  the  appellant,  in  consequence  of  their 
failure  to  pay  the  feu-duties,  called  the  committee  of 
management  in  an  action  of  declarator  of  irritancy  ob 
non  solutum  canoneniy  in  which  he  obtained  decree 
against  them  on  i2th  June  1828.  JHe  then  extracted 
the  decree,  and  employed  workmen  to  value  the  church, 
with  a  view  to  a  public  sale,  who  reported  it  as  worth 
£100.  The  appellant  also  intimated  to  the  respon- 
dent the  measures  he  proposed  to  take  for  disposing 
of  it,  but  received  for  answer  a  declinature  on  the  re- 
spondent's part,  of  all  interference  or  co-operation. 
1  he  responaent  then  brought  the  present  action  againsi 
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the  committee  of  management,  aodt  alternatively, 
against  the  appellant,  upon  the  narratiye  that  the  re- 
spondent had  employed  the  appellant  to  prepare  the 
necessary  deeds  for  his  security,  and,  through  the  cul- 
pable negligence  or  ignorance  of  the  said  appellant,  in 
not  preparing  proper  deeds,  containing  a  personal  obli- 
gation on  the  committee  of  management,  as  the  repre-* 
sentatives  of  the  congregation  at  large,  binding  the 
whole  members  thereof  for  the  payment  of  said  loan 
and  interest,  and  conveying  to  the  respondent,  by  a 
valid  deed  or  deeds,  containmg  all  the  usual  and  neces- 
sary clauses,  the  piece  of  ground  and  chapel  or  meeting- 
house themselves  in  security,  that  the  loss  and  damage 
to  the  respondent  has  arisen,  and  the  said  appellant  is 
thereby,  in  the  event  of  the  respondent  not  making 
good  his  claim  from  the  said  committee  of  management, 
in  regard  of  their  non-liability  or  inability,  liable  and 
bound  to  indemnify  tlie  respondent  for  such  loss  and 
damage :  That  the  infeftment  was,  moreover,  invalid, 
the  grantor  of  the  deed  having  officiated  as  notary. 
The  summons  concluded,  That  either  the  committee 
of  management,  or,  in  the  event  of  their  non-liability, 
the  appellant,  should  be  ordained  to  repay  the  loan, 
arrears  of  interest,  expenses,  &c.  The  committee  of 
management  did  not  appear,  but  the  appellant  ap- 
peared, and  maintained.  That  he  had  never  been  em- 
ployed by  the  respondent :  That  he  had  obeyed  the  in- 
structions given  him  by  his  employers,  the  committee 
of  management :  That  if  he  had  not  received  special 
instructions  from  them  to  proceed  in  the  least  expen- 
sive way,  it  would  have  been  more  for  his  interest  to 
have  prepared  the  regular  deeds,  including  an  heritable 
bond  in  the  respondent's  favour :  That  it  was  perfectly 
competent  for  him,  though  the  ^ranter  of  the  deed,  to 
officiate  as  notary,  in  giving  infeftment  to  the  com- 
mittee. The  Lord  Ordinary,  on  advising  a  minute 
and  answers  by  the  parties,  issued  the  following  note, 
( 14th  May  I8U0):— 

"  It  appears  to  the  Lord  Ordinary,  that  what  is  stated  in  the 
third  article  of  the  minute,  is  the  only  thing  relevant  to  support 
the  conclusion  against  the  respondent,  namely,  that  be  was  in- 
Btructed  to  secure  the  pertonal  retponsihiUt^  of  the  congregation. 
Tbe  preceding  articles  are  much  too  vague.  The  deeds  which 
might  be  necessary  to  secure  tbe  pursuer,  depended  oh  the  value 
of  tbe  subject  as  burdened  with  the  feu*  duty,  and  on  tbe  respon- 
sibility of  tbe  committee.  If  tbe  subject  bad  been  sufficiently 
Valuable,  tbe  making  tbe  debt  a  real  burden  upon  it  would  fiave 
been  an  elSectual  security ;  and  if  tbe  committee,  who  were  tbe 
borrowers,  had  been  responsible  to  a  greater  amount  than  the 
debt,  it  wduld  have  been  quite  sufficient  to  have  their  personal 
security,  without  attempting,  what  might  have  been  no  easy  mat- 
ter, to  get  a  personal  obligation  from  the  whole  members  of  a 
congregation.  But  it  is  no  part  of  a  writer*s  professional  duty 
to  judge  of  values,  or  of  personal  responsibility,  and  tbe  pursuer 
may  have  been  just  as  good  a  judge  of  these  matters  as  a  man  of 
business.  But  the  debt  is  made  a  real  burden,  and  the  com- 
mittee have  allowed  a  decree  to  go  out  against  themselves  per- 
sonally.** 

A  proof  being  allowed  to  the  parties,  Simpson,  one 
of  the  committee  of  management,  deponed,  in  refer- 
ence to  the  appellant's  being  employed  by  the  respon* 
dent  to  attend  to  his  interest, 

**  That  the  deponent  was  one  of  a  committee  appointed  to  em- 
ploy the  defender  to  draw  out  the  necessary  papers,  but  he  does 
nut  recollect  of  going  personally  to  tbe  defender :  That  the  de- 
ponent was  present  in  the  bouse  of  David  Ritchie,  vintner  in 
Coupar- AnguS|  when  the  pursuer  paid  d<Avn  the  money,  and  the 


papers  were  laid  down  by  the  defender :  That  be  does  not  re- 
collect tbe  exact  words  used  by  tbe  pursuer  at  the  time,  but  they 
were  to  this  import, — that  he  hoped. the  defender  would  or 
rather  had  taken  care  that  all  tbe  papers  were  right,  as  he  had 
no  other  agent  in  the  business :  That  there  was  no  other  agent 
present  at  tbe  time,  and  tbe  deponent  is  not  aware  of  any  other 
agent  having  been  consulted.** 

And  M^Laaohlan,  another  member  of  committee,  de« 
poned,  that  the  appellant  was  employed  to  secure  the 
parties,  but  the  way  and  manner  was  left  to  himself. 

The  Lord  Ordinary  assoilzied  the  appellant,  with 
expenses.  The  respondent  reclaimed,  and  the  Court 
on  2d  December  1831,  pronounced  this  judgment  :«• 

"  Alter  tbe  interlocutor  reclaimed  against ;  repel  tbe  defences 
for  Charles  Clark ;  decern  against  him,  conform  to  the  conclu* 
sions  of  tbe  summons,  but  find  that  be  is  entitled,  on  payment 
to  the  pursuer,  to  an  assignation  of  the  debt,  so  as  that  be  may 
operate  his  relief  against  the  feuars  *,  find  the  defender  liable  i» 
the  pureuefs  expenses,**  &c. 

Clark  appealed,  pleading — I.  The  present  is  a  penal 
action  brought  against  the  appellant  for  alleged  ne« 
gleet  of  duty,  and  before  judgment  can  be  justly  pro- 
nounced against  him,  two  points  must  be  clearly  made 
out:  1^/,  That  he  undertook  the  duty,  and,  2dlj^p 
That  he  failed  in  the  performance  of  it.  But  it  has 
not  been  proved  that  he  undertook  any  duty  different 
from  what  he  performed. — IL  The  security  prepared 
by  the  appellant  was  a  good  security  in  law  for  every, 
purpose  for  which  it  was  intended. — III.  The  appel- 
lant has  uniformly  denied  that  he  ever  was  employed 
by  the  respondent,  and  never  conceived  that  be  was 
so.  But  it  is  not  necessary  to  argue  the  question, 
whether  he  was  agent,  or  was  not  agent  for  both  par- 
ties, or  how  far  he  might  not  have  been  liable  in  the 
ordinary  case  to  the  lender  of  money,  if,  upon  the 
employment  of  the  borrower,  he  bad  undertaken  to 
prepare  deeds  which  he  did  not  properly  execute,  and 
whereby  the  lender  was  injured.  Answered — L  An 
agent  is  liable  to  his  employers  for  any  loss  sustained 
by  his  neglect  of  business. — IL  The  appellant  having 
been  employed  to  prepare  the  security  in  favour  of 
the  respondent,  and  having  neglected  to  frame  the  pro* 
per  deeds,  or  to  use  the  proper  stamps,  is  liable  to  the 
respondent  for  the  damage  and  loss  sustained  by  him 
in  consequence. 

[14th  June  1633.] 

Lord  Chancellor. — My  Lordfi,  if  tbe  question  of  fact  which,  in 
the  judgment  you  are  to  pronounce,  is  tbe  only  question  for  the 
consideration  of  the  Court,  and  which  was  disposed  of  in  the 
Court  below,  had  appeared  to  have  attracted  the  full  notice  of 
their  Lordships  in  coming  to  the  decison  which  tbey  have  come 
to ;  and  if  all  their  Lordsbips^-all  tbe  five  Judges  who  dealt  with 
this  question — had  been  agreed  in  the  conclusion  of  fact  which 
Chey  eame  to  by  their  decree,  I  should,  according  to  the  observa- 
tion which  I  made  to  your  Lordships  in  that  case  yesterday,  but 
which  differed  in  many  respects  most  materially  from  the  pre- 
sent,—if  that  case  bad  been  like  tbe  present,  I  should  have  been 
slow  to  throw  any  doubt  upon  the  decision  to  which  that  Judge 
bad  arrived  upon  tbe  evidence  led :  I  did  so  in  that  case  yester- 
day, because,  in  dealing  with  conflicting  evidence,  and  in  making 
up  bis  mind  upon  tbe  subject,  he  most  certainly  has  entertained 
much  more  confidence  in  himself  than  I  pretend  to  have  in  my- 
self, when  he  has  set  up  his  single  individual  opinion  against  that 
of  five  other  Judges,  coming  to  the  same  conclusion,  and  upon 
the  same  evidence.  But,  my  Lords,  that  is  not  this  case,  though 
it  was  the  case  yesterday ;  for  here,  of  the  five  Judges  who  dealt 
with  this  question,  two  of  them  at  least  have  come  to  opposite 
conclusions  from  each  of  tht  other  three,— three  of  them  have 
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come  to  one  conclttsion.  and  two  of  them  have  eome  to  another 
eondusion ;  your  Lordships  are  left  without  any  particniar  know- 
ledge of  the  grounds  upon  which  the  interlocutor  was  pro- 
nounced by  Lord  Newton,— his  Lordship  simply  assoilzies  the 
defender  from  the  conclusions  of  the  summons,  and  Lord  Gil- 
liea,  who  aifrees  with  him  in  a9M>ilEieing  the  defender,  does  no( 
go  explicitly  into  the  question  of  the  evidence,  or  into  the 
grounds  upon  which  he  forms  bis  opinion,  nor  does  it  appear  that 
be  had  distinctly  his  attention  directed  to  that  question  of  fact* 
and  the  consequences  of  it.    The  other  three  Judges,  so  far  from 
appearing  to  deal  with  that  question  of  fact,  do  not  seem  to  me 
to  have  ever  had  their  attention  called  to  it,  or  even  to  have  ap- 
jilied  their  minds  to  the  discussion  of  the  question  of  fiiet, — nei- 
ther do  Lord  Gillies  nor  Lord  Newton  appear  to  have  directed 
their  attention  to  the  question  of  fact ;  for  they  begin  by  assum- 
ing it  to  be  decided  one  way,— they  say,  if  a  client  gives  inst^u(^. 
tioiis  to  a  professional  man  to  prepare  deeds  fur  certain  purpos- 
ses,  and  that  professional  man  errs  in  the  preparation  of  those 
deeds,  whereby  his  client  is  injured,  then  that  he  (the  profes- 
sional man)  shall  answer  for  the  damages  which  the  client  has 
sustained  in  consequence  of  the  error  in  the  preparation  of  these 
deeds  : — that  is  the  sum  and  substance  of  the  opinions  of  these 
two  learned  Judges,  Lord  Gillies  and  Lord  Newton,  which  I 
take  to  be  a  proposition  as  clear  as  any  that  ever  was  stated,  and 
to  require  no  proof  whatever.     But  the  queNtion  here  is  pre- 
cisely that  which  is  a  question  of  fact, — namely.  Whether  there 
were  instructions  given ;  or  if  there  were  not,  whether  there  was 
toch  an  employment  of  this  gentleman,  Mr  Clark — either  that 
be  was  directly  employed  by  the  party  himself,  or  that  he  was 
acting  for  the  party,  tne  party  adopting  him  as  his  professional 
advjser,  or  as  the  person  professionally  employed  for  him,  so  as 
to  give  the  party  adopting  the  employment  the  right  to  damages, 
and  to  have  indemnity  against  any  error  committed  by  him,  if  it 
ahoatd  be  admitted  that  he  has  committed  error?    Now,  my 
Lords,  the  only  one  of  the  Judges  in  the  Court,  from  which 
^he  interlocutor  is  brought  of  the  First  Division,  who  appears  to 
have  addressed  his  mind  at  all  to  that  question,  aitd  to  have  ex- 
amined the  evidence,  is  the  Lord  President ;  and  be  relies  upon 
rhe  evidence  of  two  witnesses,  one  of  them  a  witness  of  the 
name  of  Simpson,  and  the  other  a  witness  of  the  name  of  Kidd — 
I  think  one  of  the  Kidds;  and  upon  that  evidence  he  holds  that 
Ibere  is  sufficient  ground  for  fixing  Mr  Clark  with  the  responsi- 
bility, as  a  professional  agent.     But  I  must  observe,  that  his 
Lordship  says  nothing  of  the  evidence  of  M'Lauchlan,  which  is. 
in  my  view  of  the  subject,  much  more  important,  and  has  a 
much  more  direct  bearing  upon  the  question  than  the  evidence 
of  Simpson  and  Kidd,  even  if  you  suppose  Simpson  and  Kidd 
10  have  been  taken  as  wholly  unprejudiced  and  unbiased  wit- 
Besses ;— -that  is  the  impression  I  have  had  upon  examining  the 
^vidence  of  M*Lauch1aii ;  for  it  presses  upon  some  points,  leav- 
ing no  doubt  upon  the  mind,  as  does  the  evidence  of  Simpson, 
which  unquestionably  leaves  very  considerable  doubt  still  re- 
maining upon  the  mind,*-even  if  you  believe  every  one  of  his 
assertions^  still  it  leaves  very  considerable  doubts  as  to  the  de- 
gree in  which  be  was  employed,  or  the  manner  in  which  he  was 
employed,  and  the  degree  of  responsibility  which  he  must  be 
supposed  to  have  incurred.    Now,  no  observation  is  made  by  any 
one  of  the  Judges  upon  that,  which  is  a  circumstance,  as  it  ap- 
pears to  me,  very  oiaterial,  upon  the  consideration  of  this  ques- 
tion as  a  ^estion  of  evidence,  and  that  is  this, — namely,  the 
lapse  of  time  that  has  occurred ;  and  that  is  important  in  two 
ways,  both  as  affecting  the  testimony  of  the  witnesses,  and  also 
as  affecting  the  merits  of  the  case,  in  regard  to  the  thing  done, 
or  rather  the  thing  omitted  to  be  done.     It  is  important,  both  as 
it  affects  the  testimony  and  the  merits  of  the  decision ;  because, 
where  much  depends,  as  must  be  admitted  to  be  the  case  here, 
upon  ^  the  precise  form  of  expression  used,  or  supposed  to  be 
used  in  the  conversation  referred  to  by  Simpson— in  the  words 
referred  to  by  Simpson^**  that  he  would,  he  hoped** — Sim,  the 
lender  of  the  money,  said  to  Clark,  the  present  appellant,  *<  he 
hoped  he  ttoufd,  or  rather  had  taken  care  that  all  the  papers  were 
right,  as  he  had  no  other  agent  in  the  business^**  and  he  trusted 
to  him.     There  is  a  considerable  difference  between  these  two 
forms  of  expression,  and  the  Lord  President  seems  to  have 
been  aware  of  that ;  because  he  seems,  first  of  all,  to  have  been 


on  that  side,  but  a€  last  he  seems  to  have  aoderstood  the  words 
as  if  they  were,  he  hoped  he  would  see  that  all  the  papers  were 
right,  and  not  that  he  had  seen  that  they  were  right;  for  he  says, 
from  that  time  Clark  became  the  agent  of  Sim,  and  he  wss  bound, 
if  he  did  not  mean  to  act  as  his  agent,  to  repudiate  the  sgcncy, 
and  to  give  notice  to  Sim  to  that  effect ;— that  is  the  purport  of 
the  Lord  Preaideut*s  observation ;  but  it  must  be  recollected  tfait 
the  words  are,  '<  he  hoped  he  would,  or  rather  had  seen  that  all 
the  papers  were  right**    I  do  not  mean  to  say  that  that  makes 
any  material  difference  as  to  the  responsibility,  in  whicfaever 
form  the  expression  is  taken  ;  because,  if  he  had  said,  **  I  hope 
you  have  seen  that  the  papers  are  right,"  and  the  other  party  did 
not  immediately  put  him  upon  his  guard,  and  said,  **  Yes,  tb«y 
are  all  right ;  but  I  have  no  personal  bond  from  the  parties,*  the 
obligation  would  have  been  just  the  same  as  against  him,  accord- 
ing to  the  Lord  President*8  view  of  the  case,— namely,  that  be 
was  bound  to  have  repudiated  the  agency,  and  not  to  have  gone 
on  acting  upon  it,  after  he  had  made  the  observation.    My 
Lords,  I  mention  this  case,  to  show  that  the  same  observacioDs 
do  not  apply  to  the  evidence  of  M'Lauchlan,  and  to  show  bow 
materially  the  lapse  of  time  may  affect  the  credit  of  the  testi- 
mony—I  mean  the  credit,  in  point  of  fact,  of  the  testimony  giveo 
by  the  witnesses.     But  it  is  idso  very  material,  as  regards  another 
part  of  the  case,  namely,  the  value  of  the  omission  said  to  bare 
been  made  by  Clark,  because  it  is  admitted  on  all  hands,  that 
even  if  no  instrument  were  given,  there  was  atill  the  personal 
responsibility  incurred  by  the  borrower,— he  was  bound,  with- 
out any  letter  or  without  any  bill — that  is  referred  to  by  the 
Lord  President ;  the  mere  borrowing  of  money  made  a  personal 
responsibility— that  is  past  all  doubt ;  and  upon  that  personal 
responsibility,   and  that  alone,  the  decreet  has  gone  which 
has  been  pronounced  against  these  individuals ;  but  then  it  is 
said,  it  is  very  true  that,  upon  their  personal  responsibilty,  there 
nuiy  have  been  an  action  and  a  decreet  against  them ;  but  then  it  is 
said,  in  answer  to  that,  that  if  they  had  been  bound  either  bj 
bond  or  by  bill,  there  would  have  been  a  registration  of  the  in- 
strument, and  you  might  have  obtained  summary  diligence  against 
them,  according  to  the  admirable  and  wholesome  provisions  of 
the  Scotch  law,  which,  I  am  happy  to  say,  I  have  every  reason 
to  expect  now,  will  soon  become  the  law  of  this  country.    Nov, 
the  question  is,  what  is  the  nature  of  the  difference  ? — and  here 
the  lapse  of  time  is  most  material,  although  no  observation  is 
made  upon  it  by  either  of  the  Judges, — the  difference  is  between 
the  risk  the  creditor  runs  durinp^  the  delay  necessarily  consequent 
upon  taking  proceedings  on  their  personal  responsibility,  vrithoot 
bond ;  he  may  bring  his  action,  and  then  get  his  decree;  but  per- 
sons  may  be  solvent  in  the  beginniog  of  an  action,  and  iosoltent 
at  the  end,  in  which  case,  if  you  had  had  a  bond,  you  would  at 
once  have  obtained  the  fruits  of  it  by  a  summary  diligence,  and 
the  payment  of  your  debt     Now,  with  what  face  does  this  party 
complain  of  this  injury,  when  he  lies  by  for  thirteen  years,^ 
thirteen  years  from  the  date  of  the  transaction — ^before  he  brings 
this  action,  and  eight  years  from  the  time  when  the  payments 
were  in  arrear ;  for  he  sets  forth  in  his  own  summons,  that  itiras 
in  the  year  1815  that  the  money  vras  advanced  by  him,  and  that 
the  interest  is  due  thereon  since  September  1820,  and  he  brings 
his  action  in  the  year  1628.     Now,  I  do  not  mean  to  ssy  that 
these  circumstances  are  decisive  one  way  or  the  other — ^far  be  it 
from  me  to  say  so ;  but  until  I  have  more  fully  considered  the 
whole  of  this  case,  which  at  any  rate  would  afford  me  perfectly 
sufficient  ground  for  saying — I  would  recommend  to  your  Lord^ 
ships,  before  proceeding  further,  to  give  time,  which  I  entrest 
your  Lordships  to  allow  me,  for  further  considering  the  whole 
facts  of  this  case,  and  the  whole  evidence  upon  which  we  may 
discOsf  the  conclusion  at  which  the  Judges  arrived  in  the  Court 
below.     I  regret  exceedingly  that  a  question  of  .this  sort  should 
have  found  its  way  here.    It  is  a  question  of  no  great  inportsoce 
as  regards  the  amount ;  for  it  is  a  question  of  no  nore  thso  two 
hundred  pounds,  and  it  is  among  parties,  some  of  wIkmi  are  not 
in  very  affluent  circumstances.     I  regret  it»  not  only  on  sccount 
of  the  trifling  amount  of  the  sum  in  dispute,  but  also,  because  it 
is  not  in  such  a  shape  as  gives  it  a  fair  chance  of  the  most  satis- 
factory decision, — I  mean  in  a  trial  by  a  judge  and  a  jury,  where 
there  would  be  the  examination  of  the  witnesses  awa  pact.    Now, 


it  happens  that  that  other  course  was  taken  which  leads  to  the 
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greatest  obscurity  with  tbe  longMt  delay,  and  which  roust  be  the 
least  satis&ctory  to  the  suitor,  instesid  of  that  which,  in  the 
shortest  time,  and  with  the  greatest  possible  security  of  justice, 
and  which  leads  to  tbe  most  satisfactory  result,  was  adopted,  it 
is  not  for  ni«  to  inqiiiret— it  is  only  for  me  to  say,  that  I  think  it 
would  be  better  to  postpone  the  consideration  of  this  question* 

Farther  consideration  postponed. 

[1st  July  lesa] 

Lord  Chancettor.^My  Lords,  the  case  of  Clark  o.  Sim  is  that 
which  t  have  described  as  not  coming  within  the  general  descrip- 
tion of  those  to  which  I  have  before  referred.  When  the  case 
was  last  before  your  Lordships,  t  expressed  the  great  doubts 
which  I  entertained  upon  the  case,  from  which  I  was  not  re- 
lieved by  finding  a  concurrence  of  opinion  between  the  learned 
Judges  in  the  Court  below,  by  whom  the  case  had  been  decided, 
— two  of  those  learned  Judges  taking  one  view  of  the  case,  and 
the  other  three  taking  the  other  view,  upon  the  question  in  the 
cause, — I  entertained  at  that  time  so  much  doubt,  that  I  could 
not  advise  your  Lordships,  upon  that  occasion,  to  affirm  the 
judgment.  I  feel  bound  to  say,  that  I  still  think  it  a  matter  of 
some  doubt.  I  am  not,  however,  prepared  to  say,  that  the  ma- 
jority of  the  learned  Judges  were  wrong ;  but  taking  it  upon  tbe 
whole,  more  especially  when  I  look  at  the  evidence  of  M'Lauch- 
lan,  I  am  not  disposed  to  advise  your  Lordships  to  distutb  that 
jodgmenL  Considering,  however,  the  doubt  which  rested  upon 
the  question  of  fact,  and  the  questionable  nature  of  some  of  the 
evidence,  as  a  sufficient  excuse  for  the  party  bringing  that  case 
by  appeal  before  your  Lordships,  I  think  there  is  not  ground 
for  imposing  upon  him  the  payment  of  costs.  Haring  made  ob- 
servarions  on  the  case  when  it  was  before  your  Lordships,  I  feel 
it  necessary  now  to  say  no  more,  than  that  I  feel  it  my  duty, 
upon  the  whole,  to  move  your  Lordships  that  the  interlocutor  be 
affirmed,  but  that  I  shall  not  advise  tlttt  the  respondent  should 
have  his  costs. 

Interlocutor  affirmed. 

Appellant's  Authorities.— -Fraser  9.  Wilson,  15th  April  1824; 
Shaw*s  Appeal  Cases,  p.  162. 

First  Dirision. — Lord  Newton,  Ordinary. — Richardson  and 
Connell,  Appellant's  Solicitors.  —  Andrew  M.  M*Crae,  Re- 
spondent's Solicitor. 

lOM  Jui^  1833. 

No.  425.—- Mrs  Elizabeth  Ralston  or  Alusok» 
AppeUantt  v,  John  Row  at,  Respondents 

Process—  Proof —Witness—  Admissibility—  Interest-^^  vU- 
netM  adduced  by  Ih^purtuer  in  a  reduction  of  a  teltUment^  on  an 
objection  to  the  tubtcriptiont  and  on  the  head  of  death-bed  fof 
which  the  latter  ground  alone  wot  seriouiljf  urged  J,  having  been 
examined  in  initialibus,  declared  that  he  had^  by  hi*  agents  inti- 
mated in  writing  to  the  re^Hindent  hit  intention  to  challenge  the 
deed  himtelf,  and  reserved  hi*  right  to  enter  heir,  altitough  he 
did  not  at  the  time  obey  a  charge  to  enter  heir, — that  he  had 
brought  no  a^ion,  and  did  not  know  whether  any  *tep  had  been 
taken,  but  he  believed  that  he  had  not  been  served, — that  hi*  mo* 
ther  wa*  third  coutin  of  the  deceased,  and  he  grandson  of  the 
daughter  of  the  deceased**  anees/or,  a  writer  in  Gleugow,  whose 
marriage  he  had  not  yet  been  able  clearly  to  prove,  although  he 
had  not  yet  made  all  Ike  exertion  in  hi*  power  to  do  so, — that  he 
had  nothing  to  do  with  the  present  case-^ut  that,  although  he 
had  not  made  up  hi*  mind  to  do  it,  he  might  challenge  the  deed, 
y  he  proved  hi*  propinquity  and  jtedigree,'»and  that  he  certainly 
did  not  withdraw  hi$  claim  <t*  heir-at-law,  and  had  not  renounced 
it  in  favour  ^  the  appellant,  but  considered  him*elf  a  nearer 
heir — Held  f reverting  the  judgment  qf  the  Court  of  Session J^  that 
he  wag  a  comjietent  witness* 

The  appellant,  as  one  of  the  beirs-portiooers  of 
proTifion  and  of  line,  served  and  retoared  to  the  de- 
ceased John  Allan  of  Ellsrickle,  brought  against  the 
respondent  a  reduction  of  a  settlement,  alleged  to  have 
been  executedi  I9tb  August  1829,  by  Allan,  in  favour 
of  the  latter,  on  tbe  ground  of  ioforroality  in  the  sab« 
Vol.  V. 


scription»  and  also  on  that  of  death-bed.  Of  these* 
the  latter  ground  alone  was  seriously  insisted  in.  Lord 
MoncreifF  sent  the  case  to  the  jury  roll,  10th  Febru- 
ary 1832.    And  the  following  issues  were  prepared  :«- 

''  Whether  the  disposition  and  deed  of  settlement.  No.  7  of 
process,  dated  Idth  August  1829,  sought  to  be  reduced,  is  not 
the  deed  of  the  late  John  Allan  of  Ellsrickle  ?**  '*  Whether,  on 
the  said  19th  day  of  August  1829,  the  date  of  the  said  deed,  the 
ssid  John  Allan  was  on  death>bed  ?*' 

The  case  came  on  for  trial,  18tb  July  1832»  before 
tbe  Lord  Justice- Clerk  and  Lord  Mackenzie ;  when 
the  appellant  proposed  to  adduce  as  to  both  issues,  Dr 
Robert  Buchanan,  a  surgeon  in  Dumbarton.  On 
being  examined  in  initialibus  by  the  respondent,  he 

<*  declared,  that  Mr  John  Kennedy,  writer  in  Glasgow,  was  his 
agent  in  December  1829,  and  that  he,  Dr  Buchanan,  as  heir-at- 
law,  d^ired  the  said  John  Kennedy  to  intimate  by  letter  to  Mr 
.John  Leslie,  the  agent  for  John  Rowat,  the  defenderrhis  inten- 
tion to  challenge  the  said  deed ;  and  the  said  witness  read  the 
said  letter  to  the  Court,  and  which  letter  is  in  the  terms  follow- 
ing, ris. — **  Glasgow,  2d  December  1829.— Dear  Sia,  I  am  di- 
rected by  Dr  Buchanan  of  Dumbarton,  to  intimate  to  you,  as 
agent  for  Mr  John  Rowat  of  Whiteshawgate,  that  his  (Dr 
Buchanan*s)  not  obeying  the  charge  given  him  on  the  Sd  ult. 
will  not  be  held  as  anv  acquiescence  in  the  validity  of  Mr  Rowat*a 
title  as  disponee  of  Mr  John  Allan,  which  title  he  accordingly 
r/Bserres  to  himself  to  challenge  and  set  aside,  as  well  as  to  enter 
heir  to  the  deceased  Mr  Allan,  when  he  shall  see  it  expedient  to 
do  so.  I  am,  &c.  (Signed)  John  ELennedy.**— Addressed, 
'*  John  Leslie,  Esq."  And  being  cross-interrogated,  he  de* 
dared,  that  he  could  not  say  whether  any  step  had  been  taken. 
Some  inquiries  had  been  made,  but  he  was  not  prosecuting  any 
action  at  that  time, — there  was  then  no  pending  action.  The  late 
Mr  Allan  was  third  cousin  of  witness's  mother ;  he  is  grandson  of 
a  Mrs  Macfarlane,  daughter  of  John  Allan,  and  he  had  to  con<^ 
nect  himself  with  this  John  Allan  through  his  grandmother ; 
dttt  John  Allan  was  a  writer  in  Glasgow  in  1725;  that  a  dif- 
ficulty in  proving  bis  marriage  occurred,  and  consequently  of  the 
legitimacy  of  Mrs  Macfarhme ;  that  he,  tbe  witness  had  mads 
some  exertions  to  dear  this  up,  but  certainly  not  all  that  could 
be  made.  Some  records  had  been  searched,  and  an  advertise- 
ment put  in  the  newspapers  for  the  purpose  of  removing  this 
difficulty— *it  has  not  yet  been  removed.  He  had  not  been  served 
heir,  he  supposed ;  but  he  was  perfectly  ignorant  of  the  steps  ne- 
cessary,— that  this  is  the  obstade  not  yet  removed.  He  had  no- 
thing to  do  with  this  law-suit,  nor  contributed  to  it.  fiut  if  he 
{>roved  his  propinquity,  and  proved  his  pedigree,  he  might  chal- 
enge  this  deed.  He  had  not  made  up  his  mind,  and  had  not 
made  any  inquiry  for  about  a  year.  And  the  said  Dr  Robert 
Buchanan  having  been  re-examined  by  the  counsd  for  the  said 
defender,  declared,  that  he  certainly  did  not  withdraw  his  claiin 
as  heir<at>law,— 4it  that  moment  he  considered  himself  a  nearer 
heir  than  Allison  (the  pursuer)  or  Purdon  (the  other  heir-por- 
tioner).     He  had  not  renounced  his  claim  in  their  favour.*' 

On  this  the  respondent  objected,  that  he  was  inad- 
missible. And  the  Court  sustained  the  obiection. 
The  appellant  excepted  to  the  opinion,  and  oeclined 
to  proceed  with  the  cause^ — when  the  Jury  found  for 
the  respondent.  The  bill  of  exceptions,  signed  I2th 
Deceinoer  1832,  came  before  the  Court  in  January 
1833.  And  on  27th  February,  the  bill  of  exceptions 
was  refused.* 

Mrs  Allison  appealed,  pleading-»I.  There  is  no 
evidence  on  the  record  to  show  that  Dr  Buchanan,  at 
the  period  of  his  being  called  as  a  witness,  bad  any  in- 
terest whatever  tn  the  issue. — H.  But  even  assuming 
that  Dr  Buchanan's  evidence  established  that  he  was 
the  nearest  lawful  heir  of  Mr  Allan  of  Ellsrickle,  it 

*  For  Speeches,  see  Jurist,  Vol.  V.  p.  278. 
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bliahed  bv  those  cases,  but  is  to  be  governed  bv  that  principle 
of  law  which  I  consider  to  be  equally  the  law  of  Scotland  and  of 
England, — that  no  judgment  can  be  given  in  evidence ;  and  this 
appears  to  be  the  opinion  of  the  majority  of  the  Judges ;  for 
though  they  decide  that  the  witness  is  tiot  competent,  three  of 
them  appear  to  me  very  distinctly  to  admit  the  principle.   I 
cannot  help  thinking,  therefore,  that  this  case  is  to  be  governed 
by  that  general  principle, — that  this  is  not  to  be  considered  as  tea 
judicata  between  Dr  Buchanan  and  the  persons  who  are  par- 
ties to  this  cause ;  and  I  am  also  of  opinion  (but  I  speak  with 
more  diffidence  upon  that  part  of  the  case  than  I  do  upon  the 
other,  because  that  was  not  much  argued),  that  Or  Buchanan's 
interest  is  of  that  uncertain  contingent  kind,  that  it  is  impos* 
aible  for  anj  Court  of  Justice  to  object  to  his  competency,  and 
that  the  objection  operated  only  to  his  credit.     I  feel  it,  there- 
fore, my  humble  duty  to  submit  to  your  Lordships,  that  this 
judgment  ought  to  be  reversed.     I  state  again,  that  I  feel  very 
great  regret  that  I  should  have  to  call  upon  your  Lordships  to 
reverse  a  judgment  of  the  learned  Judges  of  the  Court  of  Ses- 
sion,— men  possessed  of  knowledge  much  greater  than  the  indi- 
vidual now  addressing  your  Lordships  can  pretend  to ;  but  in 
the  present  case,  I  am  removed  from  that  difficulty  by  the  ob- 
servation I  made  at  the  outset,  that  considering  the  superior 
knowledge  of  Lord  Commissioner  Adam  upon  the  law  of  evi- 
dence, it  appears  to  me  that  the  balance  of  authority  in  the 
Court  below  is  against  the  decision.     I  move  your  Lordships, 
that  this  judgment  be  reversed. 

Judgment  reversed. 

Appellant's  Authorities.-*  Wallace  o.  Shelley,  L  T.  R.  900. 
Gilbert,  Evid.  106.  Bent  ir.  Baker,  a  T.  R.  27.  Peake, 
£v.  14L  Stair,  IV.  43,  sec  7.  Bankton,  IL  p.  645.  Mac- 
kenzie, Murray's  Reports,  IL  p.  219.  Forbes,  Murray's  Re- 
ports, IIL  p.  44w  Stair,  IV.  40,  16.  Bankton,  IV.  25,  7. 
Diet.  Res  inter  alios  passim.  Campbell  v.  Orange,  1543 ;  Mor. 
]4,04&  Eldin  v.  Ferguson,  1610;  Mor.  14,049.  Clonie  v. 
Harthill,  1631 ;  Mor.  14,055.  Rutherford  v.  Nisbett,27th  No- 
vember 1832 ;  F.  C,  Vol.  VIIL  Part  1.  Menzies  o.  Queens- 
berry's  Executors,  15th  November  1832.  Stair,  IV.  40.  17. 
A.  B.  ;  Mor.  14,032.  Glendinning,  1675 ;  Mor.  14,031. 
Gadgirth,  1631  ;  Mor.  14,027.  Anderson,  1695;  Brown's  Sup. 
IV.  p.  297.  Phillips,  Vol.  L  p.  53.  Peak  Forbes,  Murray's  Re- 
poru,  111.  p.  45.  Britton,  ibid.  IV.  p.  46.  Campbell,  ibid. 
IV.  p.  176.     Clark,  ibid.  IIL  p.  452.      * 

Second  Division. — Alexander  Dobie,  Appellant's  Solicitor. 
— George  Webster,  Respondent's  Solicitor. 
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5th  July  1833. 

No.  426.— Jambb  Gairdner  and  Trustee,  ApjJi" 

cants. 

Process — Bankrupt  Act— Composition — Discharge — Statutory 
Meetings — Approval  o/composition  and  discharge  refuted— ^nltf 
one  of  the  atatuiory  meelingt  of  eredUort  hatting  been  held,  al- 
though there  was  not  time  hcfo/re  the  close  of  the  Session  to  hold 
the  olhtr,  and  all  the  creditors  ranked  had  accepted  qf  the  com» 
position, 

Gairdner  was  sequestrated,  7th  May  1883.  At 
the  first  statutory  meetinp^  of  the  creditors,  2d  Jaly 
1833,  he  offered  a  composition  of  2s.  per  poand.  None 
of  the  creditors  attended.  But  all  who  had  lodged 
claims  accepted  hy  a  joint  letter.  Thereafter,  before 
any  second  meeting  had  been  held,  Gairdner  and  his 
trustee  presented  a  note  to  the  Court,  nraying  them 
to  remit  to  the  Lord  Ordinary  on  the  bills,  to  proceed 
In  due  form —as  the  perishable  nature  of  the  stock, 
&c.,  rendered  a  speedy  discharge  most  desirable.  But 
the  Coui't  refused  the  application. 


Second  Division.— ^ifcf.  Bell.— illr. 
ford  and  Agents. — Mr 


Geoq^  Rathcr- 

,  Clerk.— [r.Cj 


6th  July  183S« 

No.  427« — TrioMAS  Collier,  &  James,  MiLtrcENT& 
Walter  Collier,  Competing  Claimants  in  Multi* 
plepoinding.  Collier's  Trustees  v.  Them. 

Legitim — Approbate  and  Reprobate— ^ya/ib«r  kaping,  bp  hiege^ 
neraldeed  (^settlement,  divided  the  residue  of  his  estate  amongst 
his  children  in  certain  proportions ;  and  having  afterwards,  iy  • 
codicil,  restricted  the  interest  of  one  of  the  children  to  the  liferent 
tf  a  certain  tum^~Held,  that  the  child,  whose  interest  was  thus 
restricted,  cannot  take  both  the  legitim  and  the  liferent  pronman^ 
although  neither  the  settlement  nor  codicil  contained  any  exprete 
clause  excluding  the  legitim. 

The  late  James  Collier,  by  his  trust-disposition  and 
settlement,  dated  11th  March  1828,  conveyed  to  the 
pursuers  his  whole  property,  hpritabie  and  moveable, 
generally  and  particularly  therein  described,  in  trust 
—1.  For  payment  of  the  truster's  debts  ;  2.  For  pay- 
ment of  an  annuity  of  £50,  and  certain  other  prorisionfi 
to  the  truster's  wife,  which  were  declared  to  be  in  full 
satisfaction  to  her  of  all  she  could  claim  through  his 
decease : 

**  Thirdly,  That  my  said  trustees  shall  divide  the  remainder  and 
residue  of  my  estate,  equally,  share  and  share  alike,  among  my 
children,  procreated,  or  that  may  be  procreated  of  my  present  or 
any  future  marriage,  and  the  survivors  of  them  ;** 

the  shares  of  the  children  being  payable  on  their  re* 
spectively  attaining  the  age  of  twenty-five  years ;  de- 
claring, that  the  issue  of  such  of  them  as  should  die 
before  attaining  that  age,  should  come  hi  place  of  the 

Sarents ;  but  that  the  shares  of  such  as  should  pre- 
ecease  the  term  of  payment  without  leaving  chil- 
dren, should  be  held  to  have  lapsed.  This  deed  con- 
tained a  power  to  the  trustees  to  sell  the  property, 
heritable  and  moveable,  wilh  other  usual  clauses; 
but  it  contained  no  clause  declaring  the  provisions 
thereby  made  for  the  children,  to  be  in  full  of  their 
legitim  or  other  legal  claims  competent  to  them  through 
the  death  of  their  father.  The  granter  reserved  power 
to  alter  the  deed  at  pleasure,  excepting  in  so  far  as  re- 
garded the  provisions  to  his  wife,  which  he  was  not 
to  be  entitled  to  reduce  without  her  consent.  Mrs 
Collier  subscribed  the  deed  in  token  of  her  acceptance 
of  the  provision  thereby  made  for  her  as  in  full  of  her 
legsl  claims. 

On  1st  April  1831,  the  truster  executed  a  codidi  (o 
the  above  deed  of  settlement,  whereby  he,  in  tbeyfrcf 
place,  directed, 

**  That  in  place  of  £S0,  my  wife's  anniiity  shaU  be  jCIOO^  pay* 
able  in  manner  and  at  the  terms  specified  in  the  foregoing  sHilc- 
ment.  Seeondfy^  1  do  hereby  restriet  the  proviaiona  to  my  soas, 
Thomas  Collier  (the  dainumt),  and  Robert  Hotcbiaon  CoUier. 
to  the  sum  of  j£4M)  Sterting  each,  to  wbieb  their  interests  in  the 
residue  of  the  trust- estate  respectively  shall  be  eoofioed ;  and  I  fi- 
rect  that  the  said  sums  shall  not  be  payable  to  my  said  two  sons, 
nor  eidgible  by  them  in  money,  but  the  aame  ahau  be  invested  in 
heritable  property  by  my  trustees  for  their  behoof,  my  tiusteca 
taking  the  title  to  and  in  favour  of  my  said  sods  in  bfereut  re- 
spectively,  for  their  liferent  use  allenarly,  and  to  the  children  of 
their  body  in  fee ;  under  a  dedaration,  that  the  annual-reotf  or 
profits  shall  be  purely  alimentary,  and  shall  not  be  affectable  by 
the  debts  or  deeds  of  my  said  sons :  Declaring,  that  if  either  or 
both  of  my  said  sons  shall  predecease  me^  or  die  without  surriv. 
iiig  children,  the  provision  to  him  or  them  so  dying  shall  revert 
and  bt  considsrsd  part  -of  the  residua  of  the  truit-astace,  abd 
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shall  be  diTitible  among  ny  other  children  and  their  heirs,  id 
terms  of  the  foregoing  deed  of  settlement'* 

Thirdly^  In  the  diYision  of  the  residue,  the  truster  di- 
rected his  trustees  to  convey  certain  heritable  subjects 
in  Dalkeith  (specially  disponed  by  the  trust-deed)  to 
his  son  James  Collier,  in  satisfaction  pro  tanto  of  his 
share  of  the  trust-estate.  The  codicil  then  concluded 
with  a  clause  of  registration  and  testing-clause  in  the 
usual  form  ;  but  it  contained  no  declaration  more  than 
the  trust-deed,  that  the  provisions  thereby  made  for 
the  claimant  and  his  brotner  Robert  should  be  in  full 
to  them  of  their  rieht  of  leptim  or  other  legal  claims. 
The  truster  died  on  13th  August  1831,  leaving  five 
children,  Robert,  Walter,  James,  Millicent,  and  the 
claimant.  The  truster's  wife  predeceased  him,  she 
havins;  died  on  24th  July  1831.  In  this  state  of  mat- 
ters the  trustees  raised  the  present  process  of  multi- 
plepoinding,  to  have  the  relative  rights  of  the  chil- 
dren determined ;  and  they  condescended  on  the  trust- 
estate  as  consisting  of, — 

]«/,  Moveable  property,  valued  at  £6842,  15    8 

2dj  Heritable  subjects  in  Dalkeith,  di- 
rected to  be  conveyed  to  James  Col- 
lier, as  part  of  his  share,  valued  at  800    0    0 

Together,  £7642  15    8 

In  this  process  Thomas  Collier  appeared,  and  claim- 
ed, I.  His  legUim  ;  which,  as  the  widow  had  renounced 
her  legal  provisions,  and  there  were  five  surviving 
children,  fell  to  be  estimated  at  one-fifth  part  of  the 
half  of  his  late  father's  moveable  estate ;  2.  The  fore- 
said legacy  of  £400,  to  be  invested,  in  terms  of  the 
codicil,  for  behoof  of  the  claimant,  Thomas  Collier,  in 
liferent,  and  his  children  in  fee.  A  claim  in  similar 
terms  was  lodged  for  Thomas's  brother,  Robert  Hut- 
chison Collier ;  but  he  afterwards  died  without  chil* 
dren,  so  that  his  provision  of  £400  was  considered  to 
have  reverted  to  the  trost-estate.  The  right  of  the 
claimant,  Thomas  Collier,  to  one-fifth  of  the  moveable 
funds,  in  name  of  legitim^  was  admitted  at  the  bar ; 
but  it  was  contended,  that,  having  repudiated  his  fa- 
ther's deed  of  settlement,  by  claiming  the  legitime  he 
oould  neither  claim  the  liferent  interest  of  the  provi- 
sion of  £400  for  himself,  nor  the  fee  thereof  for  his  chil- 
dren. Thomas  Collier,  on  the  other  hand,  maintained, 
Ij^,  That  as  the  liferent  ffiven  to  him  of  £400,  by  his 
father's  codicil,  was  not  declared  to  be  in  full  of  his 
1^^  claims,  it  must  be  held  to  be  a  provision  over 
and  above  the  legitim  ;  2ds  That,  at  all  events,  in  terms 
of  the  case  of  Fisher  v.  Dixon,  the  right  of  his  chil- 
dren to  the  fee  of  the  £400  must  be  considered  as  a 
separate  estate  vested  in  them,  of  which  they  could  not 
be  deprived  by  his  betakinff  himself  to  his  legal  rights. 
The  Liord  Ordinary  by  the  folio  wins;  interlocutor,  gave 
efifect  to  the  latter  plea,  by  finding  the  children  entitled 
to  the  fee  of  the  provision  of  £400 ;  but  rejected  the 
former  plea,  and  found  that  Thomas  Collier  was  only 
entitled  to  his  legitim,  and  not  also  to  the  liferent  of 
the  said  provision. 


«< 


The  Lord  Ordinary  (7th  December  1832,)  having  resumed 
consideration  of  the  debate,  and  advised  the  process,  finds,  That 
the  deceased  James  Collier,  by  his  deed  of  settlement,  Uth 
March  1828^  made  over  his  whole  property  and  effects  to  trus- 
tees, for  the  purpose  of  paying  his  debts,  and  an  annuity  to  bb 


widow ;  and  he  directed  the  remainder  and  residue  of  the  estate 
disponed  in  trust,  to  be  divided  equally  among  bis  children : 
Finds,  That,  by  a  codicil,  of  date  1st  April  1681,  James  Collier 
restricted  the  provisions  to  his  sons,  Thomas  Collier  and  Robert 
Hutchison  Collier,  to  £400  each,  directing  that  the  said  sums 
should  not  be  payable  to  his  said  sons,  nor  exigible  by  them  in 
money,  but  should  be  invested  in  heritable  property  by  bis  trus- 
tees, taking  the  title  in  favour  of  his  sons  m  liferent,  for  their 
liferent  use  allenarly,  and  to  their  children  in  fee ;  and  with  a 
decUration,  that  the  annual-rents  shall  be  as  an  alimentary  fund 
to  them,  and  not  affectable  by  their  debts  or  deeds.  Finds, 
That  the  said  Thomas  and  Robert  Hutchison  Collier  brought 
an  action  to  set  aside  thesedeeds,  in  so  far  as  they  interfered  with 
their  claim  of  Ugitim  in  which  action  they  prevailed :  Finds» 
That  Thomas  Collier  is  entitled  to  claim  legiHwh  which,  as 
the  widow  accepted  a  coventional  provision  by  an  antenuptial 
contract  discharging  her  legal  claims,  and  that  there  were  five 
children,  amounts  to  one-tenth  of  the  free  moveable  funds  leffc 
by  the  deceased :  Finds,  That  having  claimed  the  legitim,  thus 
repudiating  the  settlement,  the  claimant  cannot,  in  virtue  of  said 
settlement,  claim  the  special  provision  of  £400 also:  Finds» 
That,  by  the  terms  of  the  codicil,  a  separate  estate  of  liferent 
and  fee  u  created,  under  which  the  children  of  the  daimant,  ac- 
cording to  the  decision  of  the  Court  in  the  case  of  Fisher  p. 
Dixon,  24th  November  1831,  are  entitled  to  claim  the  fee  of  this 
sum,  on  expirv  of  the  liferent  by  the  death  of  the  father,  al- 
though the  father  shall  not  be  allowed  to  take  the  liferent,  since 
he  has  reprobated  the  deeds  by  claiming  the  UgUim ;  and  there- 
fore sustains  the  daim  of  the  father  to  the  extent  of  the  legiUm^ 
and  also  the  claim  of  the  trustees  on  behalf  of  the  children,  to 
the  fee  of  £400  on  the  death  of  their  father. — Note, — The  case 
of  Howden,  18th  IVlay  1821,  is  not  in  the  Faculty  Collection, 
and  it  is  very  shortly  reported  in  Shaw  and  Ballantine :  It  was 
an  English  deed  too ;  and  this  and  other  circumstances  might 
lead  to  a  different  decision  from  the  case  of  Henderson,  26th 
July  1782,  which  the  Lord  Ordinary  has  followed  in  the  pre- 
sent case,  as  being  precisely  in  point,  and,  according  to  his  view, 
more  accordant  with  the  law  of  Scotland.  With  regard  to  the 
claim  of  the  children,  as  not  being  affected  by  any  objection 
which  cuts  off  the  right  of  the  liferenter  to  claim,  as  this  seems 
very  much  the  same  case  %vith  Fisher  v.  Dixon,  24th  November 
1881,  the  Lord  Ordinary  feels  himself  bound  to  depide  in  coq<« 
formity  with  it" 

Against  this  interlocutor,  in  so  far  as  it  found  thafc 
Thomas  Collier,  was  not  entitled  to  the  liferent  of  the 
provision  of  £400,  over  and  above  his  legitim^  he  re* 
claimed  to  the  Conrt ;  and  their  Lordships,  considering^ 
the  question  to  be  difficult  and  important,  ordered 
cases  on  that  point.  There  was  no  reclaiming  note  on 
the  other  side — the  interlocutor  in  all  other  respects 
having  been  acquiesced  in  by  the  parties,  so  that  the 
question  which  has  jnst  been  stated  was  the  only  one 
before  the  Court. 

For  Thomas  Collier  it  was  pleaded — ^I.  The  father 
has  no  power  to  defeat  the  legitim  by  any  mortis  causa 
deed,  or  even  by  a  deed  inter  vivos,  if  it  be  in  defraud 
of  the  legitim.  He  may,  no  doubt,  declare  special 
provisions  to  be  in  full  of  the  legitim  ;  but  this  is  not 
truly  exercising  any  power  over  it.  It  is  merely  put* 
ting  the  child  to  his  option,  in  the  same  way  that  a 

n,  in  conveying  his  estate  to  A.,  may  declare  that 
all  be  bound  to  convey  his  estate  to  B.  Such  a 
condition  is  not  to  be  implied,  if  it  be  not  expressed. 
The  moment  the  father  is  on  death-bed,  the  right  of 
the  child  to  the  legitim  becomes  as  absolute  as  any 
other  right  of  property,  and  the  one  cannot  be  taken 
away  by  implication  more  than  the  other.  The  sain^ 
role  holds  as  to  the  courtesy  and  jus  relicta^  to  which 
last  the  right  of  leptim  is  analogous. — II.  Even  if  an 
exclusion  of  the  Tegitim  could  be  reared  up  by  impli* 
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cattODy  or  wilibpat  any  express  words  ia  the  deed,  to 
bear  sach  a  oonstructien,  there  is  no  room  here  for 
inferriog  an  intention  6n  the  part  of  the  testator  to 
exclude  the  legitim.  The  deed  says  nothing  about  it ; 
^d  although  there  is  a  conveyance  of  the  grantor's 
whole  property,  this  must  be  understood  to  mean  his 
whole  property,  in  so  fiur  as  he  had  power  to  dispose 
of  it.  If,  however,  presumptions  are  to  be  admitted' 
in  a  question  of  this  sort,  what  presumption  is  there 
so  strong  as  that  of  a  ibther's  natural  affection  for  his 
children  ?  Is  it  to  be  presumed,  that  in  dividing  his 
property  among  the  younger  branches  of  his  family, 
the  father  meant  to  leave  some  of  them  in  afflnence^ 
and  others  of  them  in  comparative  beggary  ?  Yet 
such  would  be  the  result  in  this  case,  if  the  pursuer's 
construction  of  the  deed  were  to  be  adopted.  The 
funds,  it  has  been  seen,  amount  to  £7642  15    8 

From  which  deduct  the  two  provisions 
of  £400  to  be  liferented  by  the  claim- 
ant, and  his  brother  Robert^        *  800    0    0 

Leaves  to  be  divided  amongst  the  tes- 
tator's three  remaining  children,  £6842  15  8 
Being  a  capital  sum  of  £2280,  18.  6.  to  each  of  them, 
while  the  claimant  and  his  brother  Robert  were  only 
to  have  the  liferent  of  a  paltry  pittance  of  £400,  which, 
at  four  per  cent.,  would  just  yield  £16  a-year  I  It  is 
possible  to  conceive  that  the  testator  expected  the 
claimant  to  renounce  his  legitime  which  amounts  to 
about  £684s  4s.,  for  a  liferent  annuity  of  £16.  If  it  be 
maintained,  that  the  testator  did  not  know  that  b^  law 
be  had  no  power  over  the  legitime  the  argument  is  de- 
structive of  an  implied  intention  on  his  part  to  exclude 
it,  and  to  transfer  the  claimant's  right  to  his  brothers 
and  sisters ;  far  how  could  a  man  exdude  or  transfer 
that,  of  the  very  existence  of  which  he  was  ignorant  ? 
The  case  of  Howden,  18th  May  1821,  is,  a  fortiori^  a 
direct  precedent  in  favour  of  the  claimant,  Thomas 
Collier,  in  the  present  case ;  and  not  the  less  so,  that 
it  is,  as  the  Lord  Ordinary  remarks,  very  shortly  re« 
ported  in  Shaw  and  Ballantine,  and  altogether  omitted 
10  the  Faculty  Collection.*  'The  account  to  be  here 
giveokof  that  case  has  been  taken  from  the  Session  papers, 
where  the  facts  are  fully  detailed :— *-*«Mr  Howden 
executed  a  will  in  the  English  form  at  Trincomalee 
on  26th  July  1802,  and  died  in  March  1813,    The 

Snrposes  of  the  will  were, — 1«^,  The  payment  of 
ebts ;  2dt  £2000  to  be  laid  out  in  Government  funds, 
the  interest  to  be  paid  to  his  wife,  Ann  Howden,  '^  as 
a  provisioa  and  maintenance  for  her  during  her  natu- 
ral life ;"  aud,  failing  her  by  death,  the  said  interest 
to  be  paid  to  his  daughter  Isabella,  and  the  capital  to 
go  to  her  heirs ;  '^  £ili^^  I  give  and  bequeath  (not- 
withstanding her  imprudent  marriage  and  ungrateful 
behaviour  to  me)  unto  my  daughter  Isabella  (after- 
wards Mrs  Crighton),  further,  the  sum  of  £1000;" 
4fA,  To  his  father,  £1000;  5th,  To  his  brother  Wil- 
liam, and  his  sister  Elizabeth,  £1000  each ;  &h^  The 
residue  to  be  equally  divided  amongst  bis  brothers 
and  sisters.    The  deed  concluded  by  a  nomination  of 


*  It  is  for  these  ressons  thst  the  case  of  Howden  is  here  so 

folly  noticed. 


executors.  A  muitiplepoindiqg;  yftus  raised,  in 
the  testator's  daughter,  Mrs  Cnghtoiiy  appeared,  and 
claimed  one-third  of  the  moveables  as  Ugi^inh  aod 
another  third  in  right  of  her  mother  (to  whom  she 
had  succeeded)  as  jus  relictip.  Besides  these  1^^ 
provisions,  she  insisted  that  her  legacies  (the  interest 
of  £2000  and  the  capital  of  £1000)  should  be  paid,  so 
far  as  the  funds  went,  in  the  same  proportion  with 
the  other  legacies.  She  had  also,  and  separately, 
taken  up  her  father's  heritage  as  heir,  to  the  value  of 
£11,000,  in  consequence  of  the  will  bein^  defective  in 
the  proper  disponing  words  for  conveying  heritage* 
The  other  parties  contended,  that  the  jus  rdicUe  was 
excluded  by  the  general  import  of  the  will,  and  by 
the  widow  taking  payment  of  the  interest  of  the 
£2000  till  her  death,  which  happeoed  in  1819.  As  to 
the  legUinif  the  claim  was  admitted ;  but  it  was  main- 
tainea,  that  Mrs  Crighton  could  not  take  both  the 
tegitim  and  her  legacies*  It  was  also  mmntained,  that 
the  effect  of  the  widow's  accepting  an  annuity  was  to 
make  the  succession  stdfer  a  tripartite  and  not  a  bi- 
partite division  in  estimating  the  2e^im.  Mrs  Crigh- 
ton*s  claim  to  heirship  moveables  was  not  disputed. 
The  Lord  Ordinary  (Alio way),  on  I7tfa  January 
1821,  found, 

**  Tbat  the  claimant,  Mrs  Crighton,  by  taking  up  her  fa- 
ther's heritage,  is  not  excluded  from  her  claim  of  legUimt^  she 
being  her  father*8  only  child :  Finds,  that  the  l^;acy  left  by  her 
father,  not  being  declared  to  be  in  Ueu  of  her  legUim,  may  be 
claimed  by  her  out  of  the  dead's  part,  alongst  with  the  other  le- 
gatees of  her  father :  Finds,  that  her  iegitim  amounts  to  one^ 
third  of  the  free  executry  left  by  her  father.  Witb  regard  to 
the  legacy  or  provision  of  jBIOO  ».ye«r  (  i.  e.  the  interest  of  the 
j£2000)  to  the  claimant's  mother,  finds,  that  although  it  might, 
under  the  Statute  1681,  c,  IQ,  have  been  held  as  a  sufficient  ex- 
elusion  of  the  terce,  if  it  had  been  accepted  of  by  the  widow,  yet 
as  this  sum  is  not  declared  to  be  in  full  of  her  Jus  relieuey  the 
widow,  and  her  representatiTe  the  claimant,  was  not  prevented 
from  churning  the  widow's  share  of  the  momoable  ^ects;  and 
therefore  finds  the  claimant,  as  the  representative  of  her  notker« 
entitled  to  one-third  share  of  these  effects^  and  appoints  the  dain- 
ant  to  lodge  In  process  an  account  of  the  amount  of  her  claiai 
upon  the  effects  in  medio,  she  being  entitled  to  draw,  in  the  case 
of  a  deficiency  of  funds  in  the  deed's  part,  pro  rata  alongst  with 
the  other  legatees  of  her  fathea  And,  with  regard  to  the  heir* 
ship  moveables.  Finds  the  daimant  entitled  to  heirship  move* 
ables :  Finds,  that  this  comprehends  the  best  of  every  thing  of 
a  class  not  fungible*"  &c. 

Thereafter,  on  adviaing  a  repreaentatioa  and  as* 
swers,  his  I^dahip,  on  10th  March  182l» 

'*  In  respect  the  £\Q0  per  annum,  which  had  been  paid  to  Mra 
Howden  during  her  husband's  life»  and  which  was  continued  af« 
ter  his  death,  cannot  be  held  as  a  homologation  of  the  settle- 
ment, nor  as  any  consent  on  her  part  to  bur  her  legal  claim  of 
jui  rcUctcB ;  but  as  the  circumstances  stated  by  the  representers 
may  probably  open  the  plea,  how  far  the  payments  made  to  her 
may  not  still  be  imputed  as  payments  towards  her  legal  daims, 
appoints  parties  to  be  heard  upon  that  point ;  but  in  respect  this 
does  not  affect  Mrs  Crigh ton's  le^  claims  to  her  UgjiUMn,  and  to 
her  share  of  the  juj  relipke  in  right  of  her  mother,  which  are  not 
barred  by  the  legacies  left  to  her,  refuses  the  representation 
quoad  uiirot  and  adheres  to  the  interlocutor  complained  of.** 

The  executors  reclaimed,  and  pleaded — 1.  That  the 
widow  had  no  right  hoth  to  tbeju^  reltdie  and  annni* 
ty  of  £100.  2.  That  eridenoe  had  heen  produced 
that  the  widow  preferred  the  annuity,  and  discharged 
the  jus  relicta.  3.  That  the  effect  of  this  dischai^ 
was  to  add  the  jus  relictts  to  the  dead's  pa^t,  and  to 
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prevent  the  tripartita,  division.  4^  That  Mrs  Crigtb* 
ton  could  only  claim  the  legilim^  and  had  no  right  idto 
to  daim  her  legacies  under  the  deed  which  she  had 
repudiated. — Tlie  Coort  refused  the  petition,  without 
answers. The  claimant,  Thomas  Collier,  confident- 
ly submits,  that  the  above  case  is,  in  every  point  of 
▼lew,  a  direct  precedent  in  his  favour.  The  arguments 
which  were  there  urged  against  the  claim  of  Mrs 
Crighton,  were  the  self-same  arguments  which  are 
urged  affainst  that  of  the  claimant.  The  Lord  Or- 
dinary, in  his  note  on .  the  present  case,  says,  in  allu- 
sion  to  the  case  of  Howden, 

"  It  was  an  English  deed  too;  and  this  and  other  circumstances 
might  lead  to  a  different  decision  from  the  case  of  Hender- 


son. 


n 


But  your  Lordships  will  find,  on  looking  into  the 
Session  papers,  that,  as  might  have  beei^  expected, 
the  argument,  founded  on  the  deed  being  an  English 
deed,  was  directly  the  reverse  of  what  the  Lord  Or- 
dinary supposes;  and  that  the  other  circumstandes. 
were  much  less  favouralkle  to  the  claim  of  the  child, 
than  those  which  occur  in  the  present  case.  It  was 
pleaded  for  the  executors,  that 

<*  the  first  gronnd  for  maintaining  that  Mr  Howden's  widow  was 
not  Co  have  both  the  Jut  relieta  and  the  annuity  (of  j810D)  be- 
queathed to  her,  arises  from  the  circumstance  of  the  will  being 
an  English  will,'*  &c.  "  It  is  notorious,  that  in  England,  or 
India,  a  man  can  bequeath  away  all  his  e^cts  without  exception ; 
and  as  there  is  in  these  countries  no  jut  rdicUB  or  legitim  m  ex- 
istence, it  is  plain  that,  under  such  a  mil  as  t^at  of  Mr  Howden, 
the  widow  and  Mrs  Crighton,  looking  to  the  testator's  intention, 
are  restricted  to  the  mere  legacies.  There  being  no  iegitim  or 
jut  rtlieUB  in  England,  there  is  no  application  for  the  presump- 
tion or  nuudm,  that  Uie  widow  and  children  are  to  draw  their 
legal  rights  in  addition  to  the  legades.** 

Thus  your  Lordships  see,  that  the  fact  of  the  will 
being  an  English  will,  was  pleaded  against  the  claim 
of  Mrs  Crighton  to  draw  both  her  legal  proTiaions 
and  the  legacies,  and  was  never  attempted  to  be  main- 
tained as  an  argument  in  her  favour ;  nor  is  it  possible 
to  conceive  how  it  could  have  been  so.  Again,  it  will 
be  remarked,  that  in  the  case  of  Howden  as  in  the 
present  case,  the  deed  was  a  general  settlement  of  the 
granter's  whole  property,  and  that  that  circumstance 
was  specially  brought  under  the  notice  of  the  Court, 
as  well  as  the  plea  that  Mrs  Crighton  had  reprobated 
the  deed,  and  therefore  could  claim  no  benefit  under 
it.  Thus,  in  their  reclaiming  petition,  the  executors 
stated: 

**  Mrs  Crighton  cannot  take  her  legacy,  because  she  has  repro^ 
bated  the  will  by  taking  the  heritage,  if  Che  will  Bhocdd  not  be 
held  a  conveyance  of  heritage,  still  the  legacies  are  excluded,  be- 
cause the  will  being  an  English  deed,  and  a  general  conveyance 
of  personal  efiects,  exhausting^y  its  suceessive  provisions  the 
whole  property,  without  leaving  room  for  legitime  Mrs  Crighton 
cannot  have  recourse  to  her  Iqpil  rights  without  focfeitiiig  her 
testamentary  ones." 

Farther,  in  the  case  of  Howden  there  were  infinite- 
ly stronger  grounds  than  in  the  present  for  presuming, 
on  the  part  of. the  testator,  an  implied  intention  to  ex- 
clude tne  legal  claims  of  his  daughter,  as  well  as  his 
wife,  inasmuch  as  there  was  written  evidence,  not  only 
by  the  allusion  in  the  will  to  his  daughter's  ^'  ungrate- 
ful behaviour"  to  him,  and  <«  her  imprudent  marriage," 
but  by  his  correspondence  produced,  of  an  absolute 
dislike  and  hostility,  on  his  part,  towards  both  bis 


wife  and  daughter,  notwithstanding  of  whose  residi^nce 
in  his  neighbourhood  ho  says,  in  one.  of  his  letters 
(which  your  Lordships  will  find  appended  to  the.  re- 
daiming  petition  in  the  Session  pap^s), — '*  I  have 
nobody  to  speak  to,  but  am  a  person  without  a  con-, 
nexion  on  the  face  of  the  earth/  Proceeding  on  this, 
very  strong  evidence  of  Mr  Howden's  un£BLVoi^i:able 
iptentions  towards  his  wife  and  daughter,  the  execu- 
tors argued, 

'*  If  neither  of  the  pleas  stated  should  satisfy  your  Lordships, 
there  Is  an  irresistible  one  suggested  by  the  bad  terms  on  which 
Mr  Howden  lived  with  his  wife  and  daughter.  This  is  proved  by 
the  two  leters  in  the  appendix,  and  by  the  tenor  of  all  Mr  How- 
den's settlements.  The  principle  of  the  maxim,  that  there  must 
be  an  express  exclusion  of  the  jut  relicta  and  Iegitim,  is  that  of 
presumed  affection.  But,  in  the  present  case,  the  existence  of 
such  a  feeling  is  out  of  the  question  altogether." 

The  cUimant,  Thomas  Collier,  need  not  remind 
^our  Lordships,  that  in  the  case  now  before  you,  there 
IS  not  one  word  in  the  deed,  nor  one  scrap  of  written 
evidence  produced,  indicative  of  any  want  of  affection 
on  the  part  of  the  claimant's  father  towards  him ;  nor 
is  there  any  allegation  even  to  that  effect  in  the  re- 
cord. The  claimant  submits,  therefore,  that  in  every 
point  of  view  he  is  justified  in  saying,  th^t  the  case  of 
Howden  is,  a  forliori^  a  precedent  in  his  favour.  As 
to  the  case  of  Henderson,  26th  July  1782,  referred  to 
by  the  Lord  Ordinary,  it  will  be  ooserved,  that  there 
the  whole  children,  except  one,  had  renounced  their 
Ug^im  ;  and  the  father  tben  made  a  total  settlement 
of  his  affairs,  in  which  he  gave  a  special  provision  to 
the  child  that  had  not  renounced,  thereby  indicating  a 
plain  intention  that  this  child  should  not  receive  both 
the  legkim  and  the  provision,  which  would  have  been 
a  very  unfiur  preference  over  the  other  children.  It 
is  impossible  to  gather  a  satisfactory  account  of  that 
case  from  the  very  imperfect  report  of  it,  but  it  seems 
to  have  been  very  different  in  its  circumstances  from 
the  present ;  and,  at  all  events,  it  cannot  stand  against 
the  recent  case  of  Howden,  and  what  appears  to  the 
claimant  to  be  the  principles  and  authorities  of  the 
law  of  Scotland. 

The  clumants,  James,  MUlicent,  and  Walter  Col- 
lier, pleaded-r-L  That  as  it  was  the  evident  intention 
of  the  testator  to  give  the  claimant,  Thomas  CoUier, 
the  liferent  intei^est  of  the  pecuniary  provision,  iu  full 
of  all  that  he  could  claim  out  of  the  succession,  that 
is  sufficient  to  put  the  dumant  to  his  election,  and  ex- 
clude him  from  claiming  both  his  tegitim^  and  the  pe- 
cuniary provision ;  as  the  claimant,  by  demanding  both, 
seeks  to  approbate  and  reprobate  the.  settlements — IL 
The  intention  of  the  testator  is  clear,  from  the  settle- 
ment containing  a  disposition  of  the  whole  8uoeession» 
and  appropriating  the  entire  residue;  and  the  intention 
is  made  still  more  manifest  by  the  circumstance  that 
the  pecuniary  legacy  now  claimed,  in  addition  to  the 
Iegitim f  is  made  expressly  payable  out  of  the  share  of 
the  residue  which  was  provided  to  the  claimant  by  the 
original  deed,  or  in  other  words,  out  of  the  very  fund 
from  which  the  kgUim  was  alone  exigible.— III.  The 
case  of  Henderson,  M.  8191,  referred  to  by  the  Lord 
Ordinary,  is  directly  in  point.  That  case  was,  in  va- 
rious particnlars,  more  favourable  for  the  claim  of  le- 
gUim  than  the  present     1^/,  Although  the  testator 
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did,  in  the  subsequent  conveyance  of  the  heritable  debt, 
insert  a  special  declaration  that  the  children  le^tees 
should  take  the  sums  thereby  provided  to  them  in  full 
of'legitim,  no  such  declaration  was  inserted  in  the  pre- 
vious deed  of  settlement ;  and,  2^/y,  The  intention  of 
giving  the  provisions  in  the  settlement  in  full  of  legi- 
tiniy  or  incompatability  of  claiming  under  the  settle- 
ment, and  also  demanding  legitim,  was  implied  from 
the  mere  circumstance  of  the  settlement  being  a  total 
conveyance ;  for  there  does  not  appear  to  have  been 
in  that  case  any  special  appropriation  of  a  share  in  the 
residue  to  the  child  claiming  the  legiiim,  and  certainly 
no  special  money  provision  made  payable  out  of  the 
iegitim  fund ;  both  of  which  circumstances  here  concur 
in  declaring  the  testator's  intention. — IV.  In  the  case 
of  Howden,  the  chief  question  related  to  the  Jus  relic' 
ta,  and  the  consideration  of  the  argument  as  to  the 
Iegitim  was  in  a  manner  superseded  by  the  argument 
and  authorities  on  that  point.  Above  all,  no  autho« 
rity  or  explanation  was  given  as  to  the  doctrine  of  ap- 
probate and  reprobate,  and  the  case  of  Henderson  was 
neither  cited  nor  referred  to  in  the  pleadings.  The 
petition  was  refused  without  answers,  (First  Division) 
and  thereby  the  question  was  never  properly  discus- 
sed, at  least  in  the  Inner- House. 

At  the  advising,  after  the  cases  had  been  lodged, 
the  Lord  Justice-Clerk  suggested  for  consideration, 
whether  the  case  of  Sym  t?.  Kirkpatrick  or  Minto, 
23d  May  1833,  did  not  a£Pect  this  question  ;  and  his 
Lordship  having  furnished  his  notes  of  that  case  to  the 
counsel  for  the  parties,  it  was  pleaded  for  Thomas 
Collier,  that  there  were  two  things  decided  in  the  case 
of  Sym  which  were  favourable  to  his  pleas — I.  The 
son  was  there  allowed  to  retain  the  half  of  the  valu- 
able property  belonging  to  the  partnership  into  which 
be  had  been  gratuitously  assumed  by  his  father,  with- 
out being  bound  to  collate  the  Iegitim, — II.  (More 
particularly,)  The  father  had  there  executed  a  general 
deed  of  settlement,  in  favour  of  the  son,  under  which 
the  son  was  held  entitled  to  take  the  dead's  part,  al- 
though he  also  got  his  share  of  the  Iegitim.  Had  it 
not  been  for  this  general  deed,  the  daughter  would 
have  got  one-half  of  the  dead's  part,  as  well  as  the 
half  of  the  Iegitim,  But,  in  consequence  of  the  deed, 
the  son  got  three-fourths  of  the  moveable  succession, 
and  the  daughter  only  one-fourth.  If  a  son  could 
take  the  whole  dead's  part  under  a  general  settlement, 
and  also  the  Iegitim,  why  may  he  not  take  (as  here) 
a  paltry  provision  of  £18  or  £20  a-year  out  of  the 
dead's  part^  which  amounts  to  some  thousand  pounds  ? 

Lord  Cringleiie.'^lt  seems  to  me  clear,  that  the  settlement  in 
this  case  comprehends  the  exeeutry,  Iegitim,  and  every  thing 
else,  and  that  toe  division  which  is  ordered  to  be  made,  is  only 
of  the  residue.  Bv  the  codicil,  the  interest  of  two  of  the  grant- 
tf%  sons  in  the  residue  of  the  trust-estate  is  restricted  to  a  cer- 
tain sum.  If  this  sum  had  been  declared  to  be  in  full  of  legal 
daims,  it  is  clear  the  iegitim  would  have  been  excluded ;  and  I 
think  such  an  exclusion  is  here  implied.  The  case  of  Sym  was 
materially  different  in  this  respect :  The  son  there  claimed  his 
iegitim  in  support  of  the  deed  which  was  repudiated  by  the 
daughter.  Here  Thomas  Collier  is  challenging  his  father's 
deed.     I  am  for  adhering. 

Lord  Gtentee. — I  would  rather  put  the  case  on  this :  The  pro- 
vision to  Thomas  Collier  is  not  of  the  nature  of  a  separate  pro- 
vision. It  is  a  mere  restriction  of  his  interest  in  the  residue. 
Tlie  only  way  in  which  hs  can  get  anything,  is  under  ths  clause 


of  distribution.  There  is  no  special  legacy  given  to  him.  but  a 
mere  right  to  a  share  in  the  distribution  of  the  residue.  In 
Howden's  case,  the  Court,  according  to  the  reporter^  were  of 
opinion,  that  claiming  a  share  in  the  general  distribution  would 
have  excluded  the  Iegitim,  What  they  went  on  was,  that  the 
child  was  merely  claiming  a  legacy  under  a  special  clause,  and 
was  not  claiming  in  the  general  distribution  of  the  estate. 

Lord  JuMttce-Clerk. — On  considering  the  case  maturely,  I  am 
distinctly  of  the  same  opinion.  I  think  Lord  GlenUe  has 
placed  the  matter  on  its  proper  footing. 

Lord  Meadowbank  concurred. 

The  Court  adhered,  with  expenses  ainoe  the  date 
of  the  Lord  Ordinary's  interlocutor. 

Second  Division. — Lofd  Ordinary,  Medwyn. — Act,  Deas; 
A.  Ferguson,  S.S.C.,  Agent. — JU.  Graham  Bell;  D.  Hous- 
ton, S.S.C.,  Agent— Mr  Thomson,  Clerk. ^[G.Z>.] 

Wi  July  1833 
No.  428. — John  M'Nair,  Suspender^v,  Ladt  Blan« 

TYRE  AMD  OtII£RS|  (LoRD  BlAMTYRE  8  TuTO&Sy) 

Chargers. 

Landlord  and  Tenant— Title  to  Pursue — Remoring— 1.  A 
tenani,  after  his  landlord^*  death,  having  written  a  letter  to  kit 
mcceisors,  in  consequence  of  which  the  tenant  was  allowed  to 
posseu  Jor  another  year~^Held  barred  from  otgecting  to  the  title 
of  the  UmdlonTs  iuccettors  to  purnu  a  rem/ooing  wilhout  being 
infeft,  2.  A  tenant,  at  the  expiry  of  his  lease,  hatdng  wsritten  a 
letter,  staling,  that  as  he  had  got  no  warning,  he  had  prepared 
himself /or  another  crop,  but  €u  his  offer  far  a  new  lease  had  been 
r^jectedf  he  must  submit  to  quit  the  Jkrm  on  the  esepiry  of  next 
jfear — Held  bound  to  remove,  thot^h  no  warning  was  gimtn^  and 
the  action  qf  removing  was  not  raised  fort jf  days  b^e  H^hitsun* 
day. 

For  about  seventeen  years  prior  to  1831,  the  com* 
plainer  had  possessed  the  farm  of  Moss-Park,  as  the 
snb-tenant  of  his  father,  who  held  a  lease  of  the 
same  from  the  proprietor,  the  late  Lord  Blantyre. 
Being  desirous  of  continuing  in  possession,  he  ap- 
plied to  the  factor  on  the  estate  for  a  new  nineteen 
years'  lease*  But,  after  a  good  deal  of  communing 
betwixt  the  parties  as  to  what  should  be  its  terms,  no 
definite  arrangement. was  concluded,  principally  owing 
to  the  absence  of  the  late  Lord  Blantyre.  In  the 
meantime,  it  was  arranged  that  the  complainer  should 
remain  in  possession  for  another  year,  namely,  until 
Martinmas  1831,  and  he  accordingly  subscribed  the 
following  missive  letter,  dated  5th  July  1830: — 

'<  Sir, — As  the  lease  of  the  fium  of  Moas-Park,  of  which  I 
have  been  for  fourteen  years  sub-tenant  under  my  father,  eaptres 
at  Martinmas  1890,  and  as  I  am  desirous  to  continue  to  possess 
the  same,  under  a  new  bargain,  I  hereby  offer  to  continue  the 
possession  for  another  year,  vis.  till  Martinmas  1831,  at  the  same 
rent,  and  under  the  same  terms  and  conditions,  in  every  respect. 
as  contained  in  the  missive  of  agreement  respecting  the  lease 
which  is  about  to  expire.  The  state  of  cropping  of  the  respec- 
ti?e  fields  to  be  as  tbllows, — Little-park,  potatoes,  Eaat-side-park, 
oats  and  barley,  dunged,"  &c. 

This  missive  was  addressed  to  Mr  Bums,  the  fiictor 
of  the  proprietor,  the  late  Lord  Blantyre,  who  was 
then  alive.  After  Lord  Blantyre'i  death,  the  oom« 
plainer  addressed  the  following  letter  to  Mr  Bams, 
then  acting  as  factor  for  the  chargers : — 

"  Paisley,  October  6,  1831. — Dear  Sir — Since  my  retiim 
from  Freeland  House  this  forenoon,  it  has  strode  me,  that  it 
may  perhaps  be  the  intention  of  Lord  BUntyre's  guanfiaas  that 
I  should  leave  my  farm  at  Martinmas  first,  and  in  case  of  any 
mistake  of  this  kind,  I  think  it  right  to  give  you  notice^  that  my 
lease  does  not  expire  till  Martinmas  1832  as  to  the  land,  and 
Whitiunday  thereafter  ss  to  the  houses,    I  got  no  notice  to  re* 
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more,  and  have  prepared  nijraelf  for  next  crop,  and  even  for  a 
longer  period;  bat  since  my  offer  for  a  lease  of  19  years  has  been 
rejected,  I  most  just  sobmit  to  quit  my  farm  on  the  expiry  of 
next  year." 

Previoofl  to  writing  this  letter^  vis.  on  7th  April 

1832,  the  faator,  after  having  had  a  conversation 
with  the  eomplainer,  had  sent  a  person  to  sow  grass 
seeds  with  the  last  crop.  Several  acres  had  been  ac- 
cordingly sown  and  harrowed  by  the  complainer,  but 
the  oomplainer  refused  to  allow  the  sowing  to  be 
finished,  and  wrote  the  letter  above  qaoted.  The 
compliuner  not  having  removed  at  Martinmas  183i» 
the  chargers,  on  1 4th  April  1832,  presented  a  petition 
to  the  Sheriff  of  Renfrewshire,  praying  to  nave  it 
found  that  the  complainer  had  no  right  to  interrupt 
them,  or  those  acting  under  their  authority,  from  sow- 
ing grass  seeds,  with  his  way-going  crops  of  oats  and 
wheat,  on  the  farm  of  Moss-Park — ^that  he  should  be 
decerned  and  ordained  to  harrow  in  the  said  g^rass 
seeds — that  he  should  be  ordained  to  pay  expenses — 
and  that,  in  the  meantime,  he  should*  be  interdicted 
and  discharged  from  interfering  with  the  respondents, 
as  therein  mentioned.  On  17th  April  1832,  the 
chargers  raised  a  summons  of  removing  against  the 
complainer,  before  tbe  same  Court,  libelling,  inter 
alia^  on  the  letter  of  6th  October  1831,  as  a  consent 
to  remove  at  Martinmas  1832  and  Whitsunday  1833. 
To  this  action  the  complainer  lodged  defences,  detail- 
ing the  facts,  and  contending,  in  particular,  that  as  no 
legal  warning  had  been  given  to  him  forty  days  before 
the  term  of  vKhitsundav,  he  was  not  bound  to  remove, 
but  was  entitled  to  continue  in  possession  for  the  year 

1833.  He  also  maintained,  that  tacit  relocation  took 
place,  not  only  in  written  but  in  verbal  leases,  from 
year  to  year,  and  that  the  circumstances  narrated  bv 
the  chargers  were  altogether  insufficient,  even  though 
proved,  to  warrant  a  decree  of  removing,  or  to  super- 
sede the  necessity  of  a  legal  warning.    That  no  title 
was  yet  produced,  nor  was  any  such  even  referred  to 
in  the  snmmons,  and  the  respondents  had  none  to  pro- 
duce, none  being  in  existence.     In  this  state,  both  the 
lummary  and  ordinary  actions  went  before  the  Sheriff. 
Jpon  advising  them  afterwards,   with  replies  and 
uplies,  he  granted  warrant  to  the  respondents  for 
twing  the  grass  seeds  in  the  summary  action — pro« 
fcited  petitions ;  and,  in  the  removing,  the  following 
kerlocutor  was  pronounced  :— 

'3d  July  l882.^The  Sberiff-substitute  haying  considered  the 
ptess  and  closed  the  record,  conjoins  it  with  the  prerious 
sttnaiy  action  at  the  pursuers'  instance,  advised  of  this  date  : 
Bels  the  preliminary  objections :  allows  the  pursuers  a  proof 
of  eir  allegations,  in  so  far  as  disputed,  and  to  the  defender  a 
coinct  probation :  grants  commission  to  the  clerk  of  Court  or 
hisputy,  to  take  the  proof,"  &c. 

**  ^te, — The  present  action  of  removing  is  not  under  the  Act  of 
Sei^nt  1750.  Warning  has  not  been  given  in  terms  of  that  Act 
of  ^nint,  and  the  title  to  remove  rests  on  other  grounds.  Of 
the^unds,  in  so  for  as  they  relate  to  tbe  transactions,  more 
pwttarly  the  sulject  of  the  summary  process  herewith  con- 
joioe  the  Sheriff-substitute  has  thought  it  right  to  allow  a 
prooi  At  the  same  time,  he  is  inclined  to  think,  that  the  pur« 
soera^re  warranted  to  rely  upon  the  defender*s  letter  of  6th  Oc- 
tobei^l,  as  a  su£Bcient  obligation  to  remove  at  Martinmas 
)832i  Whitsunday  1833:  5th  July  laiO  was  the  date  of  the 
first  sto  the  defender,  by  missive,  for  a  single  year :  6th  October 
1831,  e  parties  not  having  been  able  to  make  a  new  agreement, 
the  doder,  to  prevent  nustakes,  gi? es  notice  that  he  does  not 
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mean  to  quit  at  Martinmas  1881,  but  to  hold  his  possession  tiH 
Martinmas  1832  and  Whitsunday  1838,  a|i  to  the  aimble  lands 
and  houses,  respectively.  This  he  does  upon  the  ground  that  he 
got  no  notice  to  remove,  and  bad  prepared  for  next  crop.  He 
concludes  in  these  words :«-"  But  since  my  offer  for  a  lease  of 
19  years  has  been  rejected,  I  must  just  submit  to  quit  my  farm 
on  the  expiry  of  next  year,**  meaning  that  to  which  his  intimation 
extended  as  above.  The  Sheriff-substitute  is  disposed  to  consi- 
der the  lease  for  a  single  year  as  requiring  no  formal  warning, 
either  iu  an  amble  or  pasture  farm ;  and,  indeed,  it  may  be  such 
that  warning  in  terms  of  the  Statute,  or  Act  of  Sederunt,  is  im- 
possible. But  if  a  tenant  possesses,  by  tacit  relocation,  for  a 
second  year,  as  in  the  present  case,  it  is  difficult  to  take  any  well- 
fodnded  distinction  between  such  relocation  and  that  which  fol- 
lows possession  under  an  expired  lease  for  a  term  of  years.  Ac* 
cordingly,  the  Sheriff-substitute  regards  the  present  action  as 
depending  upon  the  transactions  of  the  parties  as  showing  that, 
tacit  relocation  was  excluded  by  promise  or  fY6ui  etfactu.** 

Upon  an  appeal  to  the  Sheriff-depute,  his  Lordship 
adhered.  Thereafter,  on  advising  the  proofs  led,  the 
following  interlocutor  was  pronounced,  on  12th  Oc* 
tober  1832 : 

"  The  Sberiff-substttttte  having  considered  the  conjoined  pro- 
cesses, with  the  evidence  adduced,  finds  that  tacit  relocation  for 
the  ensuing  crop  and  year  1833,  cannot  be  held  to  have  taken 
place  under  the  special  circumstances  of  the  case,  and  that  the 
pursuers  are  entitled  to  decreet  of  removing  accordingly,  con- 
form to  tbe  conclusions  thereof;  and  in  both  actions  finds  the 
defender  liable  in  expenses  of  process  and  dues  of  extiact,  and 
allows  an  account  to  be  given  in." 

Upon  an  appeal  to  the  Sheriff,  this  interlocutor  waa 
pronounced : — 

**  aO/A  November  1832.— The  Sheriff-substitute  having  advis- 
ed with  the  Sheriff,  adheres  to  tbe  interlocutor  complained  of, 
and  decerns. — Note. — Had  it  not  been  for  the  defender's  letter 
to  nbe  pursuers*  factor,  dated  6tb  October  1831,  I  should  have 
held  that  tacit  relocation  had  taken  place,  as  I  still  think  that  the 
forty  days*  warning  would  have  been  necessary.  Nor  do  I  think 
that  the  proof  establishes  such  a  chain  of  circumstances  as  can 
be  considered  equivalent  to  warning  on  the  one  part,  or  a  con- 
sent to  remove  on  the  other.  But  it  seems  to  me  impossible  to 
get  over  the  terms  of  the  defender's  letter,  which  I  consider  as 
tantamount  to  an  agreement  or  promise  to  remove  without  war« 
ning." 

A  first  bill  of  suspension  was  refused,  with  expensea, 
on  22d  March  183:).  The  complainer  then  presented 
an  advocation  of  the  Sheriff's  judgments ;  and  ob  con* 
tingentiam  of  the  advocation  he  presented  a  second  bill 
of  suspension,  in  support  of  which  he  pleaded — 1.  The 
chargers  have  no  title  to  pursue  an  action  of  removing. 
The  complainer  was  either  possessing  on  tacit  relooa« 
tion  under  the  old  lease,  or  directly  under  the  missives 
of  5th  July  ISSO,  which  was  entered  into  with  the 
factor  of  the  late  Lord  Blantyre.  In  either  case,  the 
chargers  cannot  pursue  without  an  infeftmenU— XL 
Tacit  relocation  had  taken  place  as  to  both  partiety 
before  the  missive  of  5th  July  1830  was  executed* 
and  that  missive  made  no  change  whatever  on  the 
terms  of  the  old  lease,  but  merely  declared  the  pre* 
existing  legal  rights  of  the  parties.  At  all  events, 
during  the  year  1832,  the  complainer  has  possessed 
by  tacit  relocation,  and  must  be  removed  by  a  legal 
warning  forty  days  before  Whitsunday.  The  com- 
plainer s  letter  of  6th  October  18S1,  does  not  say  one 
word  about  removing  without  warning,  and  therefore 
cannot  be  founded  on  by  the  chargers  as  an  onquali* 
fied  obligation  to  remove.  The  foir  constmction  of 
diat  letter  is,  that  the  complainer  waa  to  removoi  if  he 
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umB  regalavly  immed  awiiy.-^IIL   Evea  aMOHung 

tiial  the  lenae  in  qfiestton  bfid<  beea  a  one  year*8  lea«e 

of  Ml  attricultoral  hrm^  a.  formal  warning,  forty  days 

before  Wbitsaqday,  was  indispensible.  In  all  the  cases 

\fhere  the  cpntrary  is  said,  tp  have  been  held,  the 

Qourt  proceeded  oor  8pecialtles.p^IV.  The  present  bill 

oagbt  to  be  passod»  oo  contingenitam  of  the  orocess  of 

adTooation,  whioh  oomplains  of  the  ideDtical  same  in- 

terlocDtors,  and  which,  in  so  far  as  regards  the  preri* 

oas  and  leading  process  of  intefdrct,  could  not  com- 

peteptly  be  brought  nuder  review  by  su^pepsion. 

.  Lord  Corebeuse  dismissed  tlie  advocation  as  iocom* 

patent ;  bat  the  Court,  on  24th  May  IdSS,  recalled  that 

interlocutor,  and 

**  sustain  the  advocation,  in  so  far  as  regards  the  process  of 
interdict,  but  without  prejudice  to  the  respondents  obtaining  an 
eaCiictoiS  the  decree  of  removing,  proaovnced  in  the  process  of 
reqioving ;  as  to  which  procesa,  sustain  the  objection  to  the  com- 
petency, and  to  that  extent,  dismiss  the  advocation  and  decern, 
reserving  all  questions  of  expenses  kinc  inde;  and  remit  to  the 
Lord  Ordinary  to  proceed  farther  in  the  cause  aS  he  shall  see 
jiiat.''^Pitf0  Scottish  Jiirut»  VoL  V.  p.  asa 

Thereafter,  in  the  suspension,  the  Lord  Ordinary 
(Moncreiff)  pronounced  tne  following  interlocutor  and 
note:^- 

**  The  Lord  Oidinary  (Jane  13, 1893,)  having  considered  this 
blU,  with  the  answers  and  productions,  and  attended  to  the  inter- 
locutor of  the  Court,  in  the  process  of  advocation,  refuses  the  bill : 
Finda  expenses  due,  and  remita  the  account,  when  lodged,  to  the 
auditor  to  be  taxed. — Note. — 1.  There  is  no  doubt  there  is  a  con- 
nection or  contingency  between  this  case  and  the  advocation ; 
and  the  Court  haa  now  found  the  advocation  to  be  competent 
But  they  have  carefully  guarded  their  interlocutor,  so  as  that  it 
ahall  not  at  all  interfere  with  the  question  of  removing ;  and  the 
Lord  Ordinary  holda  it  to  be  hia  dutv  to  take  care  that  the  rule 
of  the  Ace,  which  permits  decreea  of  removing  to  be  reviewed 
only  by  suspension,  shall  not  be  defeated.  In  the  autpenaion, 
tbe  Lord  Ordinary  has  an  opportunity,  and  is  called  on  to  con- 
sider the  whole  merits  of  the  case,  wMch  was  the  very  reason  for 
excluding  review  by  advocation.  He  therefore  holda,  that  be  la 
bound  to  consider  the  whole  merita  in  this  case,  in  the  same 
manner  as  if  there  had  been  no  advocation.  And  it  is  upon  such 
consideration  that  he  decides  the  cause.  2.  On  the  question  of 
title,  he  thinks  it  very  clear,  that  the  conaplainer  not  only  took  a 
special  lease  for  a  year,  by  the  letter  of  5th  July  1630,  which 
was  in  Lord  Btaatyre's  lifetime,  but,  after  his  death,  made  ano- 
ther special  agreement  with  the  reapondents,  aa  the  guardians  of 
the  minor,  or  their  factor,  under  which  he  possessed  till  Martin- 
roaa  1892  and  Whitsunday  18S8,  proved  by  bis  letter  of  6th 
October  1831,  and  the  facts  established  to  have  taken  place  un- 
der it :  And,  therefore,  he  cannot  oUect  to  the  title  of  the  re- 
apondents in  the  removing.  dL  The  Lord  Ordinary  is  clearly  of 
opRiion»  that  the  oomplamer  did  not  possess,  in  the  laat  year»  by 
tacit  rdoeatioa,  but  upon  special  agreement  for  one  y?Br,  in 
which  it  waa  an  express  qualitv  that  hs  bound  himself  to  remove 
at  the  expiry  of  it.  He  thererore  has  no  doubt,  that  in  thia  case 
no  warning  was  necessary.  4.  No  one  can  doubt  that  the  at- 
tempt to  conthrae  the  possession  still  farther,  in  breach  of  hia 
Bomsn  engagement,  and  taking  advantage  of  die  reliance  phwed 
u^oa  it,  is  a  most  anprtndpAed  proceediBg*'' 

The  cemplainer  reclaiased: 

J^ird  Salgray^^-^The  case  depends  on  two  letters;  frtt.  The 
IstSsr  of  ath  July  1890  containa  a  distinct  acknowledgment 
that  the  Ifsse .was  at  an  end;  Aoend,  The  letter  of  6th  Octo- 
ber 1831  intimatea  the  tenant'a  intention  to  remove  at  Mar- 
tinmas 1832  and  Whitsunday  183a  Now,  would  thia  letter 
have  been  a  sufficient  intimation  to  protect  the  tenant  from  liabi- 
lity for  future  rents  ?  I  think  it  would ;  and  if  so,  it  must  be 
equally  aaffideatto  entitle  the  hmdlordto  remove  him. 

XenI  CMfif.-*-!  am  of  the  same  opinion. 

L9rU^^99ifU9Utff99iL    11ieplea9f.la^(Mk)citieai8incQn«- 


sistent  with  the  objection  to  the  chai^ra'  title  to  pursue  a  re- 
moving. 

Lord  GUUes,-^!  admit  I  have  some  doubts,  though  I  do  not 
wish  to  differ.'  The  first  letter  is  dear  enough,  but  the  com- 
plainer  waa  entitled  to  warning;  and  the  question  ia,  if  he  agreed 
to  diepenae  with  it?  I  have  aome  doobts  about  that.  I  do  not 
approve  of  the  conduct  of  the  tenant;  Car  fropi  it.  But  I  cannot 
8^  that  the  expressiona  in  the  letter  are  a  aufficieot  legal  ob- 
ligation to  repoove  without  warning.  Suppose  there  has  been 
a  communing  between  a  landlord  and  his  tenant,  and  the  land- 
lord savs,  if  you  won't  agree  to  certain  conditions,  yon  must 
leave  toe  fbrm— ia  that  a  sufficient  warning?  I  have  never  so 
understood  it. 

The  Coart  adhered. 

Complainer^  Authorities.-— (I.)  Campbdl  v.  H'Kdlar,  9d 
March  1808.  Johnstone  a.  Martin,  3d  March  1810.  Scott  r. 
Eiaher,  Sd  Febniary  1888 ;  S.  &  D.  VoL  X.  p.  284.  (2.) 
Gordon,  p,  Bivden,  13th  January  1803;  Mor.  13,854.  Mac- 
latyre,  &c.  v.  M'Donald,  11th  December  1829;  S.  &  D.  (a) 
Balfour's  PracL  p.  208.  Stat  1555.  Waugh  o.  Abercromby, 
1684;  Mor.  13,830.  Stair,  II.  9,  2a  Krsk.  IL  6,  36.  M*. 
Naughton  v.  Wil8on>  14tii  February  1765;  Mor.  18,857. 

Chaiifers'  Authorities.— {2.)  Duke  of  Argyle  v.  Roasel,  7th 
December  1799;  Mor.  Ap.  Remov.  No.  2.  Madarg,  9th 
March  1806 ;  Mor.  Ap.  Remov.  No.  4  Brown  v.  Peacock, 
27th  February  1832 ;  &  &  D.  Forsyth  v.  Bruce,  22d  Novem- 
ber 1827;  8.&.  D. 

First  Division. — Lord  Ordinary,  Moncrei£— ufd.  Jamesoo. 
— Wotherspoon  &  Mack,  W.S.,  Agents.— ^/t.  Rutherfurd  & 
Geoiige  Dundas ;  Dundas  &  Wilaon,  W.  S.^  Agenti.— Mr  BoU 
knd,  CleriL— [G.  D.] 

9M  Ja/y  1833. 

No.  429^— Mrs  Hblen  Cullkn  or  Mackenzie,  Pur* 
9uer^  V.  William  Ewimo,  Defender. 

Pfoceas— Ezpensea— ^  party  having  been  found  entitled  to  tie 
expenm  of  certain  incidental  diicuttiont,  which  teai  modified  and 
dseerned  for-^Heid  not  entitled  fon  afterwards  gaining  the  cmir, 
nrilh  espeneetj  to  a  larger  sum  fir  the  expense  ^  theat  diteuttiont, 
than  what  had  been  thus  modified. 

The  porsner  obtained  a  yerdict  and  decree  against 
the  defender  for  a  earn  of  damages  and  expenact. 
The  defender  appealed  to  the  House  of  Lords ;  hot  in 
the  meantime,  tne  pursaer  obtained  execution  pending 
appeal,  both  for  the  amoant  of  damages  and  the  ex- 
penses. The  aaditor  taxed  the  account  of  expenses 
to  £158,  Os.  7d.  Sterling,  hut  in  his  report  he  inserted 
the  following  reservation : — 

**  Reserving  for  the  consideration  of  the  Court  an  objection 
stated  for  the  defender,  that  upon  two  different  occarioas,  in  the 
course  of  the  process,  the  defender  waa  found  liable  in  the  ex- 
penses of  certain  proceedings,  which  were  at  the  time  modifie< 
by  their  Liordshxpa,  on  the  first  occasion  to  £2,  2b.,  and  on  th 
other  to  £%  Ss.     These  sums  were  paid  by  the  defender  at  tl 
time,  and  credit  is  given  for  tHem  at  the  end  of  the  account ;  b 
the  pursuer  has  now  stated  the  expenses  actu^y  incurred  ' 
him  upon  these  occasions,  which  considerably  exceed  the  su 
80  modified,  and  the  defender  objecta  to  the  difference,  amount 
in  the  one  casct  to  £S,  9s.,  and  in  the  other  to  £4, 8. 2.    It  con 
therefore,  to  be  a  question  of  general  importance,  whether* 
terim  sums  of  expenses  awarded  in  this  manner,  in  the  cour^ 
a  process,  shall  be  held  to  be  a  final  dedaion,  in  regard  ttfi 
amount  of  the  expenses  of  the  proceedings  to  which  they  n^ 
or  whether  a  party,  who  ultimately  succeeds  in  obtainingc 
judgment  of  the  Court,  shall  be  entitled  to  state  the  whol^ 
penaes  actually  incurred,  giving  deduction  for  the  interim  x 
thus  awarded  and  paid«     If  their  Lordships  shall  be  of  of^ 
that  the  modification  it  final,  then  the  above  suma  of  £9*9 
and  £4, 8.  2.,  amounting  U^ther  to  Jei2,  II.  2.,  wiU  fallba 
dissDowed  Staai  the  amount  of  the  account  as  taxed." 

(Signed)       "T.  a.  Wwg/ 
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The  first  item  of  £2»  88*  was  44cerned  for  in  aa  in- 
terlocutory  dated  15th  Janoacy  ISSl^rei^ellixiff  certaia 
objections  to  a  report  of  the  aaditor,  and  finding 

**  tbe  defender,  it)  terms  of  the  Act  of  Sederunt,  liable  in  tbe 
expense  of  tbe  objections  to  the  first  report,  and  discussing  tbe 
same,  and  of  the  new  taxation ;  modify  the  same  to  £%  2s.,  and 
tbe  expense  of  eztracty  and  deceni»  and  allow  interim  deoree 
therefor  to  go  out" 

The  other  item  of  dBS>  St*  was  deoeraed  for  by  an 
interlocatar»  dated  19th  January  ISSi,  refatiog  a  pe« 
titioa  presented  by  the  defender*  for  leave  to  appml 
against  an  iaierlocator  of  Lord  Newton.  The  inters 
locator  refusing  the  petitiea  was  in  the  foUowing 
terms:—  . 

"  The  Lorda  bsTing  beard  this  petition,  tbeyiefiue  tbe  same: 
Find  tbe  defender  liable  in  expenses,  and  modify  tbe  same  to 
£S,  3a.  Sterling,  and  decers.** 

Lord  Pretideni.^'l  rather  widerstood  tbst  when  expenaea 
were  modified  in  this  way,  the  meaning  of  the  Court  wae,  that 
this  was  all  that  was  due  for  that  particular  piece  of  businesB. 

Lord  Gi/^Ms .**1  agree  with  your  Lordship ;  and  for  this  tea. 
son,  that  if  we  are  to  give  expenses  in  this  way,  without  intend. 
ing  the  sum  modified  to  be  in  full  for  that  particular  piece  of 
business,  there  should  be  a  modification  ad  inierim*  It  is  not 
enough  that  the  decree  is  allowed  to  be  extmdted  as  an  interim 
decree. 

^  The  Court  disallowed  the  additional  ohai^ges,  amount- 
ing  to  £12,  11.  2.,  and  quoad  tdira^  approved  of  the 
anditor's  report,  and  decerned* 

First  Division.— o^c/.  P.  Robertson;  William  Dalrynple, 
6.S.C.,  Agent.  —  AH,  Cuninghame;  Wotherspooo  &  Miipk» 
W.S.,  Agenta.— [6.  2>.] 

9M  July  18S3.         ^ 

No. 430. — Patrick  MaRRAT,  Pursuer^  o.  The  Right 
Hon.  ArsxAKDER  Lord  Bubank  dr  OthrrBi 
DefenderSt^--et  i  controm 


Entail^Institute— Heirs— -Sale^Irritant  Clause ^j90/<f,  <Aal 
alihough  the  prohibitioTU  ef  on  entail  were  directed  against  the 
itutUute  «md  other  heirs  qf  iaiUief  y«l,  a§  the  irritani  daute  aj^ 
plied  to  the  debts  and  deeds  onbf  of  the  heirs  of  taUlie,  the  en* 
tail  VMS  not  effectual  to  prevent  the  institutejrom  selling, 

Patrick  Lord  Elibank,  on  9th  Neveniber  1776,  exe* 
cated  an  entail  of  the  lands  of  Simpriniy  Macgill  and 
others,  in  favour  of  Patrick  Murray,  and  a  series  of 
snbstitutes  therein  mentioned.  The  deed  contained, 
inter  a/ta,  the  following  prohibitions: 

**  That  it  shall  noways  be  lawful  to,  or  in  tbe  power  of  tbe  said 
Patrick  Murray,  or  of  ^ny  of  the  other  heirs  of  taillie  and  sub- 
stitutes above  named,  to  innovate,  alter  or  infringe  this  present 
taiUie,  or  the  order  of  snceessibn  hereby  established,  or  to  be 
sstahlished,  by  any  nomination  or  other  writ  to  be  made  by  us,  or 
to  do  or  grant  any  other  act  or  deed  that  may  infer  any  akemtion, 
ionoTation,  or  cunge  of  the  same,  directly  or  indirectly,** 

excepting  always  power  to  alter  the  order  of  sncces- 
siun,  so  as  to  exclude  heirs  forfeited  or  attainted : 

**  And  with  and  under  this  limitation  and  restriction  also,  that 
it  shail  not  be  lawful  to,  or  in  tbe  power  of  tbe  said  Patrick 
Murray,  and  our  other  heirs  of  taillie  above  specified,  or  any  of 
them,  to  sell,  dispone,  alienate,  burden,  dilapidate,  or  pot  away 
the  lands  and  others  above-written,  or  any  part  thereof,  eidier 
irredeemably  or  under  reversion,  or  to  contract  debts,  grant 
bonds,  or  any  other  security,  or  to  do  any  act,  civil  or  criminal* 
that  shall  be  tbe  ground  of  any  adjudication,  eviction,  or  for* 
leiture  of  tbe  aforesaid  lands  and  estates,  or  any  thereof,"  &e. 

These  prohibitions  were  fenced  with  the  foUowins^ 
vritant  and  resQlntire  clau|we>  vfWh  hc^weycri  }t  will 


he  obser^edt  were  not  directed  against  Patridc  Mac* 
ray  the  institute  :*«* 


I 


"  With  and  under  these  irritancies  ibllowin^,  as  It  is  hereby  ex^ 
pressly  provided  and  declared,  that  if  the  said  Patrick  Murray,' 
or  any  oiber  of  the  heirs  of  taiUie  above  spedaad,  shall  eohtra- 
vene  any  of  the  qniditions,  provisions,  and  toitations  herein 
contained,  either  by  failing  and  neglecting  to  obey  and  peifonq 
the  said  conditions  and  {irovisions,  and.  everjr  one  of  them,  or  bx 
acting  contrary  to  the  said  restrictions  and  limitations,  or  any  of 
them,  excepting,  as  is  above  excepted,  that  in  any  of  these  cases, 
the  persen  to  contravening,  by  failing  and  omitting  to  obqrtho 
said  conditions,  or  acting  contrary  to  tbe  said  Itoiitatieos,  or^aay 
of  them,  shall,  for  him^el^  only,  forfeit,  amlt,  and  Ipsa  all  rigb^ 
title,  and  interest  to  the  foresaid  lancU  and  estates,  kx  the  samn 
manner  as  if  the  contrevener  were  naturally  dead,  and  the  right 
thereof  shall  devolve  upon  the  next  heir  of  tai)lie,"  &c.  &c.-t- 
**  And  it  is  also  hereby  expressly  provided  and  dechired,  that  att 
tbe  debts  and  deeda  of  tbe  said  hetra  of  aatllie,  or  either  ofthnni^ 
contraetod«  made,  or  granted,  as  well  before  ae  jRhat  their  ano« 
csssioa  to  the  afoiesaid  lands  and  ^tate^  in  contravention  Q^ 
this  present  taillie,  and  provisions,  conditions,  restrictions^  and 
UmitatioQs  herein  contained,  and  all  abjudications  or  othe^  legal 
executions  or  diligences  that  shaU  happen  to  be  obtained  or  used 
against  tbe  fee  and  property  of  Ihe  said  lands  and  estates,  or 
any  part  thereof  upon  the  eanae,  sbatt  not  only  be  void  and 
null,  with  all  that  may  or  shall  follow  tbesvon,  in  so  far  aa  fthey^ 
might  anyways  affect  the  said  lands  and  estates,  but  also  the 
heira  of  tailhe  respectively,  upon  whose  debts  and  deeds  such 
adjudieations  have  proceeded,  ehall,  ipso/aetOf  forfeit  theit  right 
and  tide  to  the  said  landa  and  estates,  and  the  same  shall  devolve 
to  the  next  hdr  of  taillie.  ** 

Conceiving  that  the  irritant  clause  was  defectivey. 
and  not  directed  against  tbe  institute*  Mr  Murvaye 
took  steps  for  seUing  the  eettttea;  when  Lord  £li- 
bank,  the  first  entitled  to  soooeed  under  the  deetina- 
tion  as  a  substitute  of  entaii,  brought  an  action  of  de- 
clarator, concluding  to  hare  it  foniid 

**  that  the  defender  is,  by  tbe  foraand  deed  of  en^]«  ■peoiallv 
prohibited  from  selling  the  lands  and  estates  befope  meDtionedy 
or  any  part  thereof,  and*  ia  legally  debarred  ficom  selling  the  same, 
or  granting  any  obligation,  missive-disposition,  or  other  deed  oi( 
sale,  or  any  deed  or  right,  in  whatever  form  the  same  may  be 
conceived,  whereby  the  said  lands  and  estates  may  be  any\vise 
evicted  or  carried  ot,  to  the  prejudice  of  the  pursuer,  or  any  of 
tbe  other  aubstitutes  in  tbe  said  entail ;  and  it  ought  and  should 
be  found  and  declaredi  by  decree  forcsvUI,  that  any  such  missive- 
obligation,  disposition,  or  other  deed  or  right,  in  whatever  form 
the  same  may  be  codoeived,  conveying  or  entered  into  for  the  pur- 
pose of  conveying  away  the  sidd  lands,  or  any  part  thereof,  to  tbe 
pc^ttdlee  of  the  pursuer  and  the  other  beira^subatiitute  of  entail, 
whether  already  contracted,  made  or  granted,  or  to  be  contract-* 
ed,  made  or  granted,  by  tbe  defender,  is  null  and  void,  and  in- 
capable of  affecting  the  said  lands  and  estates ;  and  that,  by 
contracting,  making,  or  {[ranting  such  obligation,  missive-dispo- 
sition, or  other  deed  or  right  for  affecting,  evicting,  or  carrjnng 
off  the  same,  to  the  pc^udice  of  thojpurauer,  or  any  of  the  other 
substitutes  in  tbe  said  entail,  the  defender  has  already  forfeited, 
or  upon  contracting,  making,  or  granting  such  obligation,  missive- 
disposition,  or  other  deed  or  n^  for  afibcting,  evicting,  or  car- 
rang  off  the  said  lands  and  e8tat.es,  or  any  part  thereof,  wiil  for- 
f&t,  lose,  or  emit  all  right,  title  and  interest  in  the  said  landa 
and  estates.** 

Mr  Murray  thereafter,  brought  a  counter-action 
against  Lord  £Hbank  and  the  other  heirs  of  entail,  to 
have  it  found  that  he  had  foil  power  to  sell  the  lands, 
and  to  dispose  of  the  priee  at  bis  pleasure.  The  Lord 
Ordinary  ordered  cases  to  hiniaelfy  and  thereafter  ap- 
pointed them  te  be  printed  and  boxed,  to  be  report- 
ed  to  the  Coprt,  adding  tbie 

'*  Note. — The  Lord  Ordinal^  reports  this  case,  not  on  aoeoonr 
of  any  doi^  whi^  bj^  em^itaiip  qa  \hfi  point  at  issii»i  bet  be- 
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tli6  rights  of  pfltrties. — III.  Accbrding  to  the  trne 
constroction  of  the  deeds  foanded  on,  and  the  legal 
rights  of  the  parties,  the  lands  of  Cliftonhill  are  not 
liable  for  any  m  the  provisMms  of  legacies  beaueatbed 
hf  the  testator,  his  intention  being,  that  the  lands  of 
OTftonhill  should  descend  to  the  defenders,  the  fiars 
thereof,  free  from  all  claim  or  burden. — IV.  At  least 
tne  purtroers  are  not  entitled  to  sell  the  lands  of  Clif- 
tonbill  absolnteir  or  nnconditionally,  hot  only  to  the 
extetit  of  the  d^tft  of  the  late  John  Rymer,  and  with 
a  reservation  of  the  right  of  the  defenders,  Misses 
Kyraet*,  as  fiars  of  Cliftonhill,  to  relief  against  the 
other  estate  conveyed  by  that  deed,  in  so  far  as  the 
pHce  of  Cliftonhill  shall  come  to  be  applied  in  pay- 
itoent  of  sQch  debts. 

The  Lord'  Ot-^nary  ordered  cttses  to  the  Second 
Division.  The  pdrsoers  maintained— I.  The  Itfnds 
df  Cliftonliin,  as  well  as  the  other  estate,  heritable  and 
moveable,  of  Mr  Rymer,  senior,  iirere  dispcined  hy 
him,  under  the  burden  of  paying  his  debts,  and  the 
rfpedal  provisions  or  legacies  contained  in  his  deed  of 
t^ettlement — and  the  creditors  and  l(>gatees  had,  and' 
HaVe  Hghtto'dttach  the  snid  estlite  by  lill  manner  of 
Ibgal  dillpnce,  and  to  hting  the  paid  lands  of  Clifton- 
hill to  a  judicial  sale,  for  recovering  payment  of  the 
debts  and  legates  due  to  theni.^I.  Th6  adjudica- 
tions at  the  pursuers'  instatice  against  John  Ryitfer, 
jtmior,  of,  infer  alia,  the  lands  of  Cliftonhill,  aod  the 
ifction  df  ranking  itnd  sal^  which  was  after  wards  tafsed 
agkinst  him,  wete  j^roperly  directed  against  Mr  R.ytner» 
junior,  as  the  flar  of  these  lands.  In  answer,  the  de- 
ftfnders  repeiited  the  pleas  they  had  formerly  stated. 
At  advising,  the  Ctfurt  pronotirreed  this  interlocutor : 

"TTnd  that  the  lands  of  Cliftonhill  are  liable  for  the  debts 
oftheTilte  John  Rihn^r,  the  elder,  and  the  provisions  in  his 
sMtlements ;  and  witb  this  finding,  rtfmit  to  the  Lord  Ordlnarj 
to  prooeed  accordingly,  reserving  all  qdefliioDS  of  relief  ordaims 
io  the  nnkiog,  asd  all  questions  of  exj^nses.^  • 

.  Second  Dtviaion.-'-^LoiA  OrdioBiy,  J^ckenzie.<M-ifcsc.  J.  B* 
GreenshieMs.— if^.  G.  G.  Bell-^Wotberspoon  and  Maek» 
W.  S.,  and  C  M'Dowall,  W.  S.,  Agents.^Mr  thomsoD, 
Clerk \J.  y.g.l 

iWi  July  L8SS. 

N#.  4^5. — ^Arcbibald  6tbson(Ltall  &  CARdtii's 
'  TRt/STBt),  PuT9uer^  V.  BiR  Ghakles  Forbes, 
•  Bart.,  Defendtt, 

Bariknipt—  Preference  —  Statute,  IfiW  —  Delivery—  Cirdum- 
tklnee$^in  tdhich'keld^^*-L  That  n^rte  $old  and  paid  for,  wa$  to 
be  held  a»  delivered  to  the  buyer,  to  at  to  entitle  Mm  to  ektifh  U 

,iHb  fueUion  with  the  teSen*  crediiortf  althotigh  the  wine  remain' 
ed  t>  their  cellar  tiU  witinn  natty  dayt  of  their  baninrt»ptey*'^JL 
That  Uie  thipment  rf  the  wine  to  the  buyer,  tome  yeart  ^er  the 
ffHce  had  bden  paid,  and  wUhtn  tirty  days  of  the  tellert*  bank- 

'  mptcy,  wti9  not  a  trantaetion  redueibtt  under  the  Jet  1696,  as 
in  ml^aetUm  or  eseuriiy  of  a  pHor  dibt. 

1%  November  1821,  the  defendel*  ordered  from' 
Lyalf  Btid  CtergUl,  wfne-metchMts  hi  Edinborgh,  a 

a'  >e  of  'parf  iHne,  which  he  dii-ected  them  to  bottle 
\  and  iel'  aside  for  bhii  till  fiirther  orderti.  The 
cnrdi^  ^M  ekec^ted,  and  Che  wine,  consrai^g  of  fiftyr 
Miren  dosen  and  two  bottles,  iras  placed  in  the  Cotn- 
pany*^  oeHarahi  two  Wns,  I^os.  90  and  91,  and  en- 
tered in  tho  bill-book  in  the  defender's  name,  and 
t^^wAy  ^  fHiitsf^n-etf  *throogh  the  different  bin- 
boote^dowtito  l^^r^Ubfte^etil  to  wbtch  'the  'bin* 


bbokl  had  lyeon  teisllaid,  and  were  not  prodoced.  The 
price  amounted  to  £147,  8s.,  and  the  defender  trans- 
mitted to  the  Con^ny  a  bwik  bill  for  £150,  receipt 
of  which  was  acknowledged,  on  30th  January  1822, 
by  letter,  which  contained  the  following  passage : 

**  We  acknowledge  to  hate  in  keeping  for,  and  belonging  to 
yon,  fifty-six  dozen  of  superior  old  port  wine,  and  promise  to 
deliver  and  forward  the  aatne  to  order,  as  may  suit  your  conve- 


mence. 


The  Company  were  In  use  to  take  stock  annuaHy, 
and  the  wine  was  never  included  as  forming  part  of 
their  stock.  In  March  1824,  Messrs  Lyall  and  Car- 
gill  wrote  the  defender,  requesting  instructions  as  to 
whether  the  wine  shookl  be  sent  to  Aberdeenshire^ 
or  how  it  should  be  disposed  of;  but  no  answer  was 
retamed,  aad  it  eotitinoed  M  formerly  in  their  cellars. 
On  28th  January  1828,  they  addressed  the  following 
letter  to  the  defender: 

**  We  observe  thM  yohr  pipe  of  port  whieh  lays  in  our  cellars 
la  now  of  such  an  age  that  it  ooald  not  be  removed  to  the  dis- 
tance yoa  propoaed,  <i4thoOt  breaking  the  erest  The  quantity 
is  ^fty-aix  dosen ;  uid  sbould  it  be  agreeable  to  you,  we  would  be 
bappv  to  replace  it  withsizCy-nhie  dosen,  1820^8  or  1822*8,  being 
twentf-tbree  per  cent  upon  the  quantity,  en  aeconnt  of  the  four 
years  in  bottle.  We  take  the  libertv  to  submit  this  propoml,  as 
the  time  we  eipeeted  «in  orler  for 'the  forwarding  of  yonr  wine 
for  the  purpose  you  bad  then  in  view  is  so  long  past.  The  ex- 
chai^  magr  therefore  be  a  eonvenience  for  ^u ;  and  we  need 
not  sav  that  the  old  wine  would  be  an  acquisition  to  the  mer- 
chant.'' 

To  this  proposal  the  defender,  about  the  end  of 
1827  or  beginning  of  1828,  intimated  his  aoquieseace 
through  the  medium  of  a  friend.  On  7th  August 
1828,  Messrs  Lyall  and  Cargill  wrote  to  the  defen- 
der in  the  fallowing  terms  ^— 

"  The  Session  of  Parliament  haviqg  closed,  we  now  take  the 
liberty  of  reqaesting  ^oar  iDstroctiona  with  r^srd  Co  the  sixty, 
nine  dozen  of  port  wine  which  we  bottled  for  you,  agreeably  to 
die  directions  we  received  'tfarou|fh  Colonel  Cunningham's  ne^ 
phew,  and  In  exchange  for  the  fifty-six  dozen  of  old  port  which  hy 
in  our  eettsn.  Thia  last  was  o^rpaid  by  your  rearittaDce,  and 
the  balance  of  £%  19s.  ataada  at  year  credit  in  our  booka. 
Should  it  be  your  intention  to  have  the  sixty-nine  doscn  remov- 
ed, we  would  be  glad,  while  the  season  is  favourable,  to  fonvd 
it  accordingly.-^ We  are,^  &c 

The  new  wine,  in  the  meantime,  was  placed  in  three 
distinct  bins,  but  instead  of  uxty-nine  dosens  they  con- 
tained seventy-two  dozens,-— the  additional  three  do- 
zens, as  averred  by  the  defender,  but  denied  by  the 
pursuer,  being  allowed  for  breakage,  &c^  as  is  cos« 
tomary  in  similar  eases.  On  26th  August  1828,  the 
wine  was  shipped  for  London  in  ten  caslcs,  and  the 
bill  of  lading  was  transmitted  to  the  defeDd.er,  which 
had  subjoin^  a  letter  in  these  terms : — 

^  With  reference  to  our  letter  of  the  7th  instmt,  we  beg  to 
advise  that  'ciroamslaaees  have  ooeulred  which  make  it  i»Mni- 
bentupon  us  to  forward  your  six^-aioe  doseas  of  port  wiae  aa 
above.  We  have  inscracted  the  Shipping  Oooipaiiy^  agent  in. 
London  to*kaep  the  lea  casks  at  their  wharf  tiU  he  receives  yoar 
ordefs  as  to  die  destination  you  maf  wish  for  thasa,  which  pkase 
to  attend  to.-*  We  are,*  && 

The  defbader  receired  die  wine,  aceordingfy,  into 
his  cellars  in  London.  Sequesttation  was  awarded  of 
the  estates  of  Lyall  and  Cargill  on  20th  September, 
and  the  first  deliteraaoe  on  the  petition  for  sequestra- 
tton  was  dated  i  1th  Sejitember  1828.  Part  of  the 
ofighal  wine  was  in  rtie  oelters  of  the  bankrupt  at 
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the  dnte  of  seqaestration,  and  ^as  alterwardv,  coosist- 
ing  of  twenty-five  dozens,  sold  by  the  trastee.  In 
consequence  of  the  biorbpok,  sabseqoeot  tp  1826,  hav- 
ing been  amissing,  it  did  not  appear  whether  }t  con* 
tained  any  entry  in  the  defender's  ntfme,  simtlar  to 
that  in  the  prior  bin-books,  bnt  in  a  memorial  submit* 
ted  for  the  o{>inidn  of  counsel,  afid  Entered  io  the 
seder nnt-book  under  the  sequestration,  it  was  statted 
that  such  entries  had  been  made  iti  the  books  doin^n 
to  the  date  of  the  sequestration ;  and  Mr  Cargill,  }n 
his  examination  under  the  Statute,  stated,  that  in  tak- 
ing stock  in  July  1628,  the  new  wine  had  been  ex- 
doded,  as  bekinging  to  the  defender. 

The  pursuer,  who  was  elected  and  confirmed  trus- 
tee on  the  sequestrated  estate,  brought  the  prevent 
action,  founded  on  the  Statute  1696,  c.  5,  concluding 
for  reduction  of  the  transaction,  as  being  an  unduci 
preference  within  sixty  days  of  bankruptcy,  and  for 
re-delivery  of  the  wine,  or  for  payment  of  the  price 
thereof.  In  support  of  the  action,  it  was  pleaded' — ^^I. 
The  wine  ordered  in  1821  never  became  the  property 
of  the  defender. — II.  Whatever  right  he  might  hkve 
had  to  that  wine,  was  completely  abandoned  by  the 
new  arrangement  in  1828.— ill.  That  new  arrange*' 
ment  meriely  constituted  the  defender  a  creditor  of  rhe 
Company,  in  an  indefinite  obligation  for  delivery  of  a 
certain  quantity  of  wine. — IV.  The  wine  having  been 
sent  to  the  defender,  in  satisfaction  of  a  prior  debt  or 
obligation,  within  sixty  days  of  bankruptcy,  was  re- 
docible  under  the  Statute  1606,  c.  5.  The  defender 
pleaded"— I.  The  wine  ordered  in  1821  was  efl^ectnally 
transferred  to  the  defender,  by  its  separation  from  the 
other  stock,  entries  in  the  bin-books,  &c.,  as  his  pro-, 
perty,  and  must  be  held  as  his  at  the  time  the  ex- 
change for  the  new  wine  was  madej — II.  The  new; 
wine,  even  before  the  time  of  delivei^y,  was  sufficiently 
transferred  to  the  defender,— complete!  v  distingnijtheq 
from  the  Company's  stock, — held  bv  them  merely  as 
agents  for  bis  behoof,  and  he  would  huve  been  em 
titled  to  vindicate  it  from  the  tmsMe,  as  forming  no 
part  of  the  bankrupt's  stock. — Ili.  At  all  events,  H 
was  a  subject  purchased  and  paid  for  by'the  defender, 
and  which  the  Company  were  under  a  personal  obli- 
gation to  transfer  to  fiim,  which  obligation  was  im- 
plemented by  actual  delivery,  which  is  not,  in  s«oh 
circumstances,  liable  to  challenge  under  the  Stfeitote^-^ 
IV.  If  the  trustee  intended  to  challenge  the  delivery, 
he  ought  to  have  preserved  the  pdrtlon  of  the  oij 
wine  in  the  bankrupt's  cellars  for  the  defender ;  and 
having  sold  that  portion,  the  trustee  homologated  the 
delivery  of  the  new  wine,  and  adopted  the  transact 
tion. — ^V.  Sopposing  the  new  wine  not  to  ha^e  been 
efiectnally  transferred  to  the  defender,  he  was  cleai'ly 
eatltled'to  insist  for  delivery  of  the  identical  portidd 
of  the  old  wine  remaining  in  the  cellars. 

The  Lord  Ordinary,  on  13th  December  1831»  pro- 
nounced this  interlocutor  and  note :-«— 

"  The  Lord  Ordinary  having  considered  the  closed  record  and 
productions,  sad  heard  parties*  procurators  thereon,  Saatains  the 
defences ;  assoilzies  the  defender,  and  deeems ;  Finds  the  defeat 
der  entitled  to  expenses;  and  remits  the  aeeount,  when  iDdSsd,  td 
the  auditor  to  heiaxede^^Nue^'^Thm  is  a  nice  cose.  On  the  ona 
hand  it  is  clear,  that,  on  the. part  of  the  defender,  there  was  tbtf 
most  p^ieot  term  jSd^  in  the  tfisnss«^oo  bmngbt  aodsr  4|baUengQ^ 


He  had  bought  the  original  pipe  of  wine  many  yeart'ogo.  tVd 
hdd  paid  the  price  at  the  time ;  and  the'wine  had  been  Jtljd  asidtf 
for  him  in  particular  binfi,-^had  been  marked  as  bis  property  t^ 
the  books  of  the  merchants,  *and  bad  been  excluded  from  thett 
stock  in  the  accounts  made  up  fi^dm  time  to  time.  The  tticr- 
chants,  for  mutnal  convenience,  proposed  that  thh  wine  should 
be  replaced  by  wine  of  latet  vintages.  The  defender,  by  a  fri<indi 
Verbally  consented  to  this  measure,  and  it  was  carried  into  efl^f, 
»-the  quantity  of  new  wine  to  be  given  bf^ing  sixty-nine  dozen. 
This  was  done  two  years  before  the  bankruptcy.  The  bin-book 
for  the  particular  period  has  been  lost  in  the  bands  of  the  trustee 
since  the  bankrnptcy,  as  it  is  admitted  to  have  been  delivered 
over  to  him  by  the  bankrupts.  But  as  it  appears  that,  in  taking 
stock  on  the  Ut  July  1828,  the  bankrupts  excluded  seventy  dozen, 
as  in  tbfee  specified  bins.^as  Mr  Cargill,  in  h]9  examination  un^. 
der  the  Statute,  states,  that  that  wine  excluded  was  the  property 
of  Sir  Charles  Forbes, — and  as  it  is  farther  expressly  stated  in 
the  memorial  for  the  trustee,  (engrossed  in  the  sederunt-book,) 
that  tbe  wine  was  entered  in  the  whole  series  of  the  bin  books, 
down  to  the  sequestration,  as  belongliig  to  Sir  Charles  Forbes 
->-thc  Lord  Ordinarpr  thinks  that  it  must  be  assumed  that  it  was 
so  entered  In  the  bin-book  which  is  amissing.  Tbe  bankrupts 
having  at  last  shipped  this  wine  for  the  defender,  giving  bim  no- 
tice simply  that  ciraimstances  had  occurred  which  rendered  ft 
incumbent  on  them  to  forward  it,  he  received  it  into  his  private 
cellar  in  London.  Certainly  in  this  the  defender  was  fully  justi- 
fied. On  the  other  band,  the  wine  remained  in  the  cellars  of 
the  bankrupts  till  the  26th  August  1828;  and  their  estates  were 
sequestrated  on  the  20th  September.  The  actual  shipment  of 
the  goods,  therefore,  was  within  sixty  days  of  tbe  notour  bank* 
rtiptcy.  Jft  fs  also  clear  that  Lyall  and  Cargill,  in  foni'ardlng 
the  wine,  did  so  in  apprehension  at  least  of  an  approaching  bank- 
ruptcy, and  in  order  to  give  the;  defender  any  benefit  he  could 
derive  from  the  actual  possession  of  iu  The  Lord  Ordinary  is 
hnmbly  of  opinion,  that,  as  this  was  done  openly  and  without 
concealment,  and  was  immediately  made  known  to  their  credi- 
tors, and  us  tbe  defender's  responsibility  was  undoubted,  ths 
bankrujits  only  did  that  which  was  honest  in  placing  the  defen-* 
der  in  the  position  in  which  be  now  stands.  But  the  quesdon 
still  returns,  whether,  under  the  strict  law  of  the  Act  1696,  the 
goods  can  be  reclaimed  ?  The  case  was  argued  to  the  Lord 
Ordinary  on  both  sides,  on  the  supposition  that  the  actual  ship, 
merit  and  receipt  of  the  goods  before  the  sequestration  make  no 
diflTercnce  on  tbe  question,  and  that  It  would  have  been  the  same 
if  Sir  Charies  Forbes  were  now  demanding  deliveiy  from  the 
trustee.  The  Lord  Ordinary  \»  not  prepared  to  assent  to  this 
proposition.  He  is  not  satisfied,  that  in  sucnclrtumstances  as  here 
occur,  tbe  purchaser  may  not  have  a  legal  and  just  advantage  by 
the  actual  possession  given  to  him.  It  remains  for  the  trustee 
for  creditors  to  show  that  this  delivery  is  liable  to  be  reduced 
nhder  the  provisions  of  the  A^iJt  1696 ;  and  this  mirtr  not  be  ths 
same  question  which  would  arise,  if  no  delivery  had  been  tnade, 
any  more  than  it  is  tbe  -same  qtictetion,  where,  in  an  ordinaiy 
safe  for  a  priee  paid,  the  goods  have  been  instantly  delivered, 
and  where  they  have  nbt'been  delivered  at  the  date  of  the  banV- 
rtiptcy;  Or  the  same  question,  where  a  aeciirity  having  been  ex- 
pressly stipulated  at  first,  it  has  only  been  completed  -^-itbin  fhe 
sixty  days,  and  where  it  has  never  bien  granted  W  all.  The  case 
on  its  merits  involves  two  points  :-^l.  Is  the  wine  to  be  consi- 
dered asactoally  delivered,  though  Ivingin  the  cellars  of  the  ven- 
ders, by  the  payment  of  the  price,  the  placing  of  the  wine  in  tbe 
three  bins,  and  tbe  entries  of  it  in  the  books  ?  The  pUrsuer  makes 
a  ^specialty  frbm  the  fact,  that  there  weffe  seventy-two  dozens  in 
the  thtee  bibs,  the  dlffbrente  between  that  and  sixty-nine  exceed- 
ing, as  he  states,  the  quantity  generally  allowed  for  breakage. 
T$s  Pofd  ODdinasy  siytacberno  liDiK>it«v»:tct  tUs.iai}t,4t;lieing 
clear  that  it  waa  a|ieoific  wioe  that  >vas  allotted,  and  that  it  was 
the  wine  in  those  ^bins,  as  distinguished  from  the  rest  of  the 
stock.  Laying  this  aside,  the  queirion  is  ^till  very  difficult; 
whetiier  it  is  to  be  held  that  the  wine  so  signaled .  is  to  be  con- 
aidered  aa  actually  delivered.  Air  Bell  has  decided  the,poin^ 
Sgains^.ths  delivery,  in  the  veiy  case  of  s  cask  of  wioe,  at  least 
as  between  sMrdiaot  and  neicoant^  ( VoL  1. 1 71,)  thoi^h  he  re^ 
fcrs  to  no  authority.  There  is  in  the  present  case  a  atroiift 
•T^imptof  ptsfiUw  in  tbe  tmds,  which  proMly  could  \fo  mad^ 
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ont  to  a  grnt  extent.  But  thU  is  liot  admitted,  and  woald  re- 
quire trial,  if  relevanL  Under  any  iriew  of  this  practice,  it  could 
not  be  held  that  the  propertv  was  so  transferred,  that  a  sale  by 
Lyall  and  Cargill  to  a  third  party  in  bona  fide  would  not  have 
been  good ;  and  though  this  might  possibly  be  resolved  into  the 
principle  of  ostensible  ownership,  it  would  be  difficult  to  say 
that  the  power  of  selling  with  effect  did  not,  in  some  measure, 
depend  on  their  original  possession  as  proprietors.  Although, 
therefore,  the  Lord  Ordinary  is  not  prepared  to  deny  the  point, 
if  a  clear  and  universally  known  practice  of  the  trade  were  esta^ 
blished,  he  has  great  difficulty  in  holding  that  the  wine  was  ac* 
tually  delivered  while  it  lay  in  the  open  bins  of  Lyall  and  Car- 
gilL  8.  But  he  is  of  opinion  that  the  case  does  not  property 
depend  on  this  poinL  He  thinks  that  the  real  question  is, 
whether  the  wine  was  so  situated  under  the  transactions  of  the 
parties,  that  the  bankrupts  were  warranted  in  giving,  and  the  de^ 
lender  had  a  right  to  receive,  complete  delivery  of  it?  The  Act 
1696  requires  no  proof  of  fraud.  But  it  is  not  every  delivery 
of  p;ood8,  or  grant  of  a  right  within  the  sixty  days,  which  is  with- 
in Its  reach.  It  relates  to  acts  or  deeds  for  satisfaction  or  se- 
curity of  prior  debts.  But  acts  in  fulfilment  of  previous  specific 
obligations  are  lawfuL  Delivery,  where  the  party  has  no  right  to 
refuse  it — that  is,  of  a  specific  article  or  thing,  previously  agreed 
upon  and  paid  for— is  in  quite  a  different  situation  from  the  deli, 
very  of  any  goods  in  payment  or  satisfaction  of  a  prior  debt  not 
at  all  connected  with  them.  In  the  one  case,  the  insolvent 
aimply  does  his  duty  to  a  party  who  never  agreed  to  be  his  cre- 
ditor on  general  responsibility ;  in  the  other,  he  gives  a  pre. 
ference  of  one  general  creditor  over  another.  The  Lord  Ordi- 
nary humbly  thinks  that  it  would  be  against  all  equity  to  permit 
the  creditors  of  a  bankrupt  to  take  advantage  of  that  which,  if 
done  by  the  bankrupt,  would  be  a  great  fraud.  If  Lyall  and 
Cargill  had  sold  the  wine  in  question  to  a  third  party  who  was 
in  hwna  fide,  the  sale  might  have  been  good,  but  it  would  have 
been  a  disgraceful  fraud.  But  the  very  least  of  their  responsi- 
bility was,  that  they  held  the  wine  as  a  special  and  segregate  de- 
posit in  trusL  They  put  it  out  of  their  stock  ;  they  declared  it 
in  their  books  to  be  the  property  of  Sir  Charles  Forbes.  Could 
the  creditors  have  taken  it,  if  it  had  been  still  in  the  cellars, 
without  being  subject  to  this  plain  obligation  of  equity  ?  Credi- 
tors,  indeed,  are  not  liable  to  all  the  obligations  of  a  bankrupt, 
but  ihty  are  liable  to  obligations  of  trust  or  deposit  where  they 
are  specific.  Even  money,  when  it  is  in  any  way  ear  marked  or 
traceable,  as  hdd  by  a  title  of  agency  or  trust,  has  been  awarded 
to  the  true  owner.  Here  the  separation  is  distinct,  and  the  title 
of  property  appean  from  the  books  of  the  bankrupts.  The 
Lor4  Ordinary  is  uiwble  to  think  that  they  could,  on  any  princi- 
ple of  justice,  have  refused  implement,  even  though  the  wine 
jiad  not  been  in  the  defender's  actual  possession  before  the 
bankruptcy.  But  he  still  cannot  come  to  the  opinion,  that  the 
possession  received  by  the  defender  in  bona  Me  before  the  bank- 
ruptcy  ought  to  go  for  nothing.  The  Act  1 696  is  a  most  valua- 
ble  Statute,  and  must  always  receive  full  and  fair  effect ;  but  it 
ought  not  be  made  the  instrument  of  such  injustice  as  to  deprive 
a  man  of  that  which  has  truly  been  his  property  for  yeara,  pur- 
chased and  paid  for,  merely  because  those  to  whom  be  has  in- 
trusted it  have  done  a  plain  act  of  honesty  in  giving  it  up  to  him, 
when  thev  have  reason  to  fear  trouble  to  oim  from  their  continu- 
im  to  hold  the  custody  of  it  This  is  not  satisfaction  or  security 
or  a  prior  debt,  but  the  discharge  of  a  specific  dutv,  fiilly  exigi- 
ble, and  in  the  precise  way  stipulated :  It  is  the  delivery  of  that 
which  does  not  belong  to  the  bankrupt,  but  to  another.  The 
Lord  Ordinary  thinks  it  unnecessary  to  advert  to  the  ease  of 
Broughton  9.  Aicchison,— all  the  beannp  of  that  case  having 
been  so  recently  under  the  view  of  the  whole  Court.** 

The  panaer  reclaimed.  The  Court  ordered  the 
opinions  of  the  other  Judges  to  be  taken  in  answer  to 
the  following  questions : — 

^  J.  Under  the  circumstances  stated  in  the  record.  Is  the 
wine  in  question  to  be  held  as  delivered  to  Sir  Chtfles  Forbes, 
while  in  the  cellara  of  Lyall  and  Canvill,  so  as  to  have  entitled 
him  to  daim  it  in  a  question  with  their- creditors?  2.  Is  the 
shipment  to  Sir  Charles  Forbes,  within  sixty  days  of  the  bank- 
tuptcj  of  Lyall  and  Gai]gtll,  of  the  wine  whieh  wu  ia  their 


cellara,  in  the  circumstances  stated  in  the  record,  a  transaction 
reducible  under  the  Act  1696,  as  in  satisfaction  or  security  of  a 
prior  debt  ?*" 

The  Lords  Justice-Clerk,  Monerei£F,  Glenlee,  Mea- 
dowbank  and  Cringletie,  returned  the  following  opi- 
nions :— * 

*'  Quety  1.  Thoogh  we  are  sensible  that  this  question  is  at- 
tended with  difficulty,  we  are,  on  the  whole,  of  opinion,  that,  under 
the  circumstances  stated  in  the  record,  the  wine  in  question  is 
to  be  held  as  delivered  to  Sir  Charles  Forbes,  while  in  the  cvU 
lara  of  Lyall  and  Cargill,  so  as  to  have  entitled  biro  to  claim  it 
in  a  question  with  their  creditors.  It  is  clear,  that  the  pipe  of 
wine  first  ordered  was  laid  aside  in  a  particular  bin,  and  com- 
pletely separated  from  the  stock  of  Lyall  and  Cargill.  It  was 
expressly  marked  in  the  bin-book  as  the  property  of  Sir  Charies 
Forbes  :  It  was  excluded  from  their  stock  in  the  account  of 
stock  which  was  made  up  soon  after ;  and  in  all  the  subsequent 
stock  accounts,  it  was  either  altogether  excluded  or  expresfsly 
deducted :  And  the  Company,  in  informing  the  defender  that 
they  had  executed  his  order,  expresslv  acknowledged  that  tbcy 
had  the  wine  <  in  keeping  for  and  belonging  to  you.*  We  there- 
fore think,  that,  if  the  question  bad  related  to  that  wine,  it  must 
have  been  held,  that,  the  price  being  paid,  and  the  duties  there- 
on payable  to  Government  consequently  discharged,  the  wine  had 
become  the  actual  property  of  Sir  Charles  Forbes,  notwith- 
standing that  it  still  remained  in  the  cellara  occupied  fay  the  mer- 
chants, under  those  definite  circumstances,  for  the  convenience 
and  accommodation  of  the  owner.  We  are  farther  of  opinion, 
that  the  effect  of  the  subsequent  arrangement,  by  which  a  differ- 
ent  pipe  of  wine  was  substituted  or  exchanged  for  that  first  sold, 
was  to  place  the  second  parcel  precisely  in  the  same  situation, 
in  point  of  law,  in  which  the  first  previously  was.  The  pro- 
posal made  by  Lyall  and  Cargill,  in  their  letter  of  2Bth  Janu- 
ary 1S26,  in  which  they  deacribe  the  old  wine  as  '  your  pipe  of 
port,  which  lies  in  our  cellara/  was  '  to  replace  it*  with  wine  of 
1820  or  I8S22.  They  speak  of  the  transaction  expressly  ss  an 
*  exchange,'  and  of  the  old  wine  as  '  an  acquisition  to  the  mer- 
chant.' Then  it  appeare,  that,  the  defender  having  signified  his 
aasent  to  the  proposal,  the  quantity  of  new  wine  stipulated  was 
again  laid  aside  in  three  separate  bins ;  and  though  the  bin-book 
has  been  lost  in  the  handa  of  the  tmateei  we  think  that  it  mast 
be  held,  under  the  circumstances  stated  in  the  record,  that  this 
wine  was  again  marked  in  the  bin-book  as  the  property  of  Sir 
Charles  Forbes.  We  attach  no  importance  to  the  specialty 
founded  on  b^  the  punner  in  this  matter,  in  regard  to  the  pre- 
cise quantity  in  one  of  the  bins.  In  the  atock-aocooat  naads 
subaoquently,  the  preciae  wine  and  the  precise  qaaatity,  deaorib' 
ed  by  the  bins,  was  again  deducted  as  being  the  property  of  the 
defender.  In  these  circumstances,  we  are  of  opinion,  that  no 
sound  distinction  can  be  made  between  the  situation  of  the  se- 
cond parcel  of  wine,  in  point  of  law,  and  the  sitnation  of  the 
firat;  and,  therefore,  that'the  wine  referred  to  in  the  question  ia 
to  be  held  as  having  been  delivered,  in  any  question  with  the 
creditora  of  Lyall  and  Cargill.— -Query  2.  We  are  of  opinion, 
that  the  shipment  to  Sir  Charies  Forbes,  within  sixty  dsys  of 
the  bankruptcy  of  Lyall  and  Cargill,  of  the  wine  which  was  in 
their  cellars,  in  the  circumstances  stated  in  the  record,  is  not  a 
transaction  reducible  under  the  Act  1606^  as  in  satisfiiction  or 
security  of  a  prior  debt.  This  question  proceeds  on  the  sap- 
position,  that  the  firat  question  were  to  be  answered  in  the  nega- 
tive* Supposing,  therefore,  that  it  ahould  be  held  that  the  wine 
waa  not  legally  delivered  while  it  lay  ia  the  cellara  of  the  bank- 
rupts, there  can  be  no  doubt,  that,  when  it  waa  laid  aside  in  the 
manner  set  forth  in  the  record,  the  price  having  been  previously 
paid,;  tbe  claim  which  Sir  Charies  Forbes  had  to  actual  delivery 
forth  of  the  merchanfis  cellara  vaa  not  a  general  and  uadefined 
daim  to  delivery  of  a  certain  quandty  of  wine  of  a  jiarticalar 
quality,  but  a  specific  and  positive  right  attaching  to  that  very 
wine  which  was  so  laid  aside,  marked  and  recogniaed  as  hia  pro- 
perty. That  wine  waa  the  specific  thing  bargained  to  be  de- 
livered, for  and  on  aoeount  of  the  price  paid.  In  thia  potat* 
atso^  we  hold  the  question  to  be  the  asne,  as  it  wonld  have 
been,  if  the  pipe  firat  laid  aside  bad  renudnfd  in  the  Un  where 
it  wu  deposited,  till  the  date  of  tbe  latter  of  l^jpallaiMl  Cnyill^ 
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intimating  that  tbe  wine  In  question  was  sBipped.     For  the  old 
wine  was  only  given  up  by  the  same  transaction  by  which 
the  new  was  deposited.     And,  therefore,  the  value  was  paid 
ttnico  contextu  with  the  specific  undertaking  to  keep  tbe  new 
wine  as  tbe  defender's  property,  and  to  give  it  into  actual  pos- 
session at  any  moment  when  it  migbt  suit  the  defender  to  take 
it.    And  it  is  to  be  observed,  that,  the  duties  on  the  wine  re- 
Disining  tbe  same,  there  could  be  no  claim  available  to  the  of- 
ficers of  tbe  revenuci  as  against  tbe  wine  that  had  been  exchang- 
ed, nor  any  right  to  include  that  specific  pipe  which  had  been 
sold  and  paid  for,  as  a  part  of  the  merchant's  general  stock.  Buit 
we  ere  of  opinion,  that  this  is  not  a  case  to  which  either  the 
letter  or  the  spirit  of  the  Act  1696  applies.     It  is  not  the  case 
of  any  thing  given  '  in  satisfaction  or  security  of  a  prior  debt.* 
There  never  viras  any  prior  debt  existing,  distinct  from  the  spe- 
cific engagement  to  hold  and  deliver  this  subject,  in  considera- 
tion of  the  price  paid  in  tbe  moment  of  contracting.     We  think 
that  it  is  a  clearer  case  against  the  operation  of  the  Statute,  than 
tbe  case  of  a  contract  for  tbe  loan  of  money,  where  it  is  pars  C6n- 
tnctut  that  a  specific  security  shall  be  granted,  and  that  secu- 
rity is  not  granted  or  completed  till  within  sixty  days  of  the 
bankruptcy.     Fo/  here  the  speci£c  thing,  as  an  ttnum  guid,  is 
not  only  defined  in  the  contract,  but  is  actually  separated  and 
loid  aside  from  all  tbe  other  property  of  the  bankrupt,  that  the 
party  may  take  full  implement  when  he  pleases.    We  apprehend 
that  the  defender  would  have  been  entitled  to  demand  and  com- 
I«el  inMant  delivery,  at  the  very  time  when  tbe  wine  was  ship- 
ped ;  that  no  apprehension  of  bankruptcy  would  haVe  justified 
Lyall  and  Cargill  in  refuaing  it ;  and  that  no  other  party  could 
by  any  means  have  interfered  to  prevent  it     And,  if  the  de- 
fender was  entitled  at  that  moment  to  compel  deliveiy,  we  are 
of  opinion,  that  tbe  delivery  made  to  him  cannot  be  challenged. 
Our  opinion,  on  the  whole,  is>  that  the  shipment  of  the  wine, 
in  tbe  present  instance,  was  not  an  alienation  of  the  property  of 
the  bankrupts,  in  satisfaction  or  security  of  a  prior  debt,  but 
simply  the  complerion  of  a  specific  contract,  in  which  the  im- 
mediate appropriation  of  this  wine,  and  the  obligation  to  trans- 
nut  it  to  tbe  purchaser,  when  required,  formed  the  direct  coun- 
ter-part to  the  price  paid.     And  it  farther  appears  to  us,  that 
it  would  be  contrary  to  the  spirit  and  against  the  equity  of  the 
Statute,  to  hold  that  the  creditors  are  entitled  to  undo  the  pos- 
session bonafde  obtained  by  tbe  defender,  and  call  back  the  pro- 
perty as  being  legally  a  part  of  the  stock  of  tbe  bankrupts  at  the 
date  of  the  sequestration." 

Lord  Fallerton  returned  this  opinion  : — 

I'  1.  For  the  reasons  assigned  by  Lord  Mackenzie,  I  am  of 
opinion,  that  the  wine  in  question  cannot  '  be  held  as  delivered 
to  Sir  Charles  Forbes  while  in  the  cellars  of  Lyall  and  Cargill, 
so  as  to  have  entitled  bim  to  claim  it  in  a  question  with  their 
creditors/  2.  The  second  point  is  more  difficult,  and  the  opi- 
nion 1  have  formed  on  it  requires  some  explanation  :— I  think 
that  tbe  fifty-six  dozen  of  port  wine  originally  purchased  by  the 
defender,  and  entered  in  the  bin-books  of  Lyall  and  Cargill  aa 
belonging  to  him,  was,  though  not  delivered,  so  set  apart  from 
the  general  stock  of  the  sellers,  as  to  form  a  specific  subject,  of 
which  he  was  entitled  to  demand  delivery ;  and  upon  consider- 
ing tbe  circumstances  appearing  in  tbe  record,  I  rather  think  that 
the  sixty-nine  dozen  of  port  substituted  for  the  former,  must  be 
held  to  have  stood  in  the  same  situation.  The  defender  having 
paid  the  price,  the  obligation  to  deliver  was  quite  pure.  The  de- 
fender, in  receiving  delivery,  stands  confessedly  clear  of  all  suspi- 
cion of  collusion  with  the  bankrupts,  and  was  not  even  cognisantof 
their  embarrassments ;  and  tbe  question  is,  Whether  the  deli  vet7  of 
the  wine,  in  such  circumstances,  is  to  be  held  as  a  *  transaction  re- 
ducible under  tbe  Act  1696,  as  in  satisfaction  or  security  of  a  prior 
debt?'  1  think  that  this  question  must  be  answered  in  tbe  negative. 
It  is  true  that,  as  the  wine  was  not  delivered,  and  as  Messrs  Lyall 
and  Cargill  were  merely  under  a  personal  obligation  to  deliver  it, 
this  obligation  may  be  correctly  termed  a  debt ;  and,  in  the  pre- 
sent case,  it  was  a  debt  of  some  standing.  But  then,  according 
to  tbe  same  phraseology,  tbe  delivery  must  be  considered  as  the 
payment  of  that  debt — the  extinction  of  the  obligation  by  the 
appropriate  performance  ;  the  *  naturaHs  prestaiio  ejus  quod 
debetur/    In  relation  to  the  present  question,  it  is  also  material 
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to  observe,  that  the  tender  of  snch  performance  or  payment  is 
one  which  it  is  not  only  incumbent  on  the  debtor  to  make,  but 
on  tbe  creditor  to  receive ;  and  which,  consequently,  bars  all  far- 
ther procedure  at  the  instance  of  the  latter  against  the  former. 
Now,  it  appears  to  me,  that  a  deliverv  of  moveables  of  this  kind, 
not  made  as  an  equivalent  or  substitute  for  the  payment  of  a 
different  debt,  but  forming  in  itself  the  specific  performance  of 
an  existing  obligation  so  to  deliver,  does  not  fall  within  either 
the  letter  or  the  spirit  of  tbe  Act  1696.     The  Statute  is  directed 
against  assignations,  deeds,  &c.,  by  tbe  bankrupt,  *in  favour  of 
any  of  his  creditors,  either  for  their  satisfaction,  or  further  se- 
curity, in  preference  of  other  creditors.*     There  is  nothing  said 
of  payment ;  and  looking  at  the  preamble  and  declared  object  of 
the  Statute,  I  think,  that  the  term  *  satisfaction'  was  used  in  thnt 
sense,  in  which  it  is  in  legal  language,  commonly,  and  even  tech- 
nically distinguished  from  payment :  '  Salisfactum  auietn  accipU 
mus  guemadnwdum  voluit  creditor  licet  non  sit  solutum,*  &'C., 
Digest,  13,  7, 1.  9.     Praeter  solutionem  in  specie,  plures  alii  sunt 
modi,  *  quihus  vel  ipso  jure,  vel  sattem  ope  exceptionis  oblig&tio 
tollitur,  et  liberatio  contingit,  puta  satisfaciio  compensatio,*  &c.| 
VoeL  Lib.  46.  tit.  3.  s.    17.     According  to  Pothicr.  in  com- 
menting upon  the  first  of   these  passages, — *  Observez  une 
difference  entre  le  paiement  et  la  satisfaction,     Le  dibituer  a  te 
droit  de  contraindrt  le  criuncier  a  recevoir  le  paiement  de  la  somme 
pour  laquelle  la  chose  lui  a  M  donee  en  natlssement,'  &c.     *  An 
contraire,  on  ne  peut  satisfaire  au  cr6ancier  qui  n'est  pas  pay6, 
^u'aulant  quit  y  consent.*     Pothier,  Tom.  IL  p.  960.     But  what 
18  of  more  importance,  the  same  disrinction  is  made  by  Lord 
Stair,  (B.  L  tit.  18,  sect.  2,)  in  writing  only  a  few  years  before 
the  passing  of  the  Statute, — •  The  more  proper  way  of  dissolving 
obligations  is  by  performance,  by  which  they  attain  their  eflTect, 
and  that  is  either  by  payment  or  consignation ;  the  more  impro- 
per ways  are  acceptilation,  compensation,'  &c.     And  when  he 
comes  to  treat  of  acceptilation,  he  proceeds,  *  Acceptilation  with 
us  may  be  of  any  obligation  and  requireth  no  stipulation ;  but  aa 
the  acknowledgment  of  payment  liberates  all  tbe  debtors,  so  the 
acknowledgment  of  any  satisfaction  which  imputcth  payment,  or 
any  thing  accepted  as  equivalent,  hath  the  same  efiect ;  and, 
therefore,  we  use  more  the  term  of  satisfaction  than  acceptila- 
tion.*   In  another  passage,  when  treating  of  the  Act  1621,  he 
distinguishes,  in  tbe  same  way,  *  Where  a  debtor  of  an  entire 
estate  pays  his  lawful  creditor,  or  satisfies  him  \sj  dispositions  or 
assignations.*    According  to  tbe  sound  construction,  then,  of  the 
letter  of  the  Statute,  it  appears  to  have  been  directed,  not  against 
payment  in  the  proper  sense  of  the  term,  that  is,  the  actual  per- 
formance which  the  creditor  was  bound  to  accept  of,  in  extinc- 
tion of  tbe  debt  as  origintdly  constituted,  but  against  satisfaction, 
i.  e,  those  substitutes  for  such  actual  performance,  which  could 
only  be  tbe  result  of  a  new  and  voluntary  arrangement  between 
tbe  debtor  and  tbe  creditor.     The  same  conclusion  is  deducibte 
from  a  consideration  of  the  spirit  of  the  Statute ;  for  although 
it  might  be  reasonable  and  expedient  to  invalidate,  on  tbe  ground 
of  constructive  fraud,  any  new  transaction  entered  into  a  short 
time  before  bankruptcy,  with  the  consent  of  the  creditor,  for  the 
satisfaction  of  a  debt  which  the  debtor  could  not  pay,  there  could 
be  no  ground  for  subjecting  to  the  same  penalty  that  payment  or 
delivery  which  the  debtor  was  bound  to  muke,  and  the  creditor 
to  accept,  by  the  force  of  the  original  obligation.     Accordingly, 
on  the  one  hand,  I  am  aware  of  no  case  in  which  delivery  of 
moveables  in  such  circumstances  bas  been  held  to  full  under  the 
Act  1696.     In  those  generally  referred  to,  viz.  Forbes  v.  Debtors 
of  Forbes,  27th  January  1715,  Morison,  1124,  and  Smith  tr. 
Taylor,  July  18,  1728,  Morison  1128,  and  Crawford  v.  Stir- 
ling, Elcbies'  Bankrupt,  No.  28,  the  goods  were  delivered,  not 
in  performance  of  any  previously  existing  obligation  to  deliver, 
but  truly  in  satisfaction  of  a  prior  money  debt.     On  tbe  other 
hand,  in  tbe  most  comprehensive  class  of  debts,  and  certainly 
that  most  unequivocally  expressed  in  the  Statute,  viz.  money 
debts,  payments  in  cash  are  sustained,  and  I  confess  I  do  not  see 
any  reasonable  ground  upon  which  they  can  be  so  sustained,  ex- 
cept that  payment,  in  the  proper  sense  of  tbe  term,  is  not  struck 
at  by  the  Statute.     Tbe  reason  assigned  by  Lord  Elchies  in  tbe 
case  of  Forbes  o.  Brebner,  January  26,  1751,  Elchies*  Note9« 
p.  50,  *  there  arc  no  words  in  the  Act  1696  that  can  apply  to 
payments  of  money  which  is  not  in  the  sense  of  law  a  deed,*  it 
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clearly  unsatisfactory.     In  the  fint  place,  the  term  deed  might 
just  be  as  aptly  applied  to  the  ^livery  of  money  as  the  delivery 
of  goods.     But,  seepndltf,  this  ratio  is  completely  excluded  by  the 
late  decision  of  Speirs  v.  Dunlop,  SOth  May  1827*  in  whjch,  on 
a  remit  from  the  House  of  Lords,  it  was  decided  that  a  payment 
in  cash  by  a  bankrupt  is  reducible  under  the  Act  1696,  when 
the  transference  of  the  money  is  made  not  properly  in  payment, 
i,  e,  extinction  of  a  money  debt  actually  due,  but  in  security  of 
a  debt  which  might  eventually  be  due,  by  the  party  who  paid,  to 
the  party  who  received.     The  only»intelligible  reason  for  gene- 
rally sustaining  pavments  in  cash,  is  that  assigned  bv  )jord  Bank- 
ton  :  *  The  Act  is  here  likewise  understood  of  the  delivery  of 
goods,  but  not  of  payment  in  ready  money,  that  being  a  natural 
extinction  of  the  debt.'     The  same  explanation  on  the  subject  of 
money  payments  is  given  by  Mr  Bell,  (Vol.  IL,  p.  216) :  «  The 
chief  ground  for  the  omission  of  payments,  in  the  enumeration 
of  acts  challengeable  on  constructive  bankruptcy,  most  probably 
was,  that  payment  being  the  ordinary  way  of  discharging  obliga- 
tions, and  which  does  not  naturally  suggest  the  idea  of  embarrass- 
ment or  insolvency,  it  was  right  to  hold  it  as  effectual,  unless 
proved  to  be  fraudulent,  or  subsequent  to  notice  of  the  bankrupt's 
situation.'     It  is  clear  that  both  authors  are  considering  the  case 
qf  money  debts.     But  the  reasoning  is  equally  applicable  to  a 
case  like  the  present.     For  when  a  party  is  debtor  m  an  obliga- 
tion, not  to  pay  money,  but  to  deliver  moveables,  the  delivery  of 
the  moveables  is  just  as  natural  and  necessary  an  extinction  of 
the  debt  in  the  one  case,  as  the  payment  of  the  money  is  in  the 
other.     I  have  only  farther  to  observe,  that  the  consequences  of 
the  Statute,  when  construed  as  applicable  to  cases  like  that  under 
consideration,  must  have  been  most  anomalous  and  absurd,  par- 
ticularly as  the  law  then  stood  in  regard  to  the  competition  of 
diligence.     There  was  at  that  time  no  equalization  of  diligence 
directed  against  moveable  property,  in  the  event  of  bankruptcy. 
Accordingly,  in  the  case  of  Smith  o.  Taylor,  (Bell's  Com.,  Vol. 
II.,  p.  210,  Note  I,)  already  alluded  to,  <  Butter  having,  within 
sixty  days  of  bankruptcy,  delivered  to  Taylor,  lint,  deals,  &c.,  to 
the  value  of  ^70,  and  paid  in  cash  ^30,  as  the  balance  of  jCIOO, 
for  which  Taylor  wa^  creditor  to  him  by  bill,  Smith,  a  creditor 
of  Butter,  arrested  in  Taylor's  hands,  and  then  raised  a  reduc- 
tion on  the  Act  1696.'     Taylor  pleaded,  <  Is/,  That  the  Act  ap- 
plies only  to  written  deeds ;  and,  2d,  That,  at  all  events,  he  roust 
be  entitled  to  come  in  paH  /enusu,  as  equality  is  the  spirit  of  the 
bankrupt  law.     The  Court  found, '  that  the  delivery  of  the  goods 
fell  under  the  Act  1696,  and  that  the  defender  was  liable  to  re- 
store them,  or  their  value ;  and  found  that  the  defender  came  not 
in  pari  passu.*    Now,  this  might  be  reasonable  enough,  consider- 
ing that  Taylor  was  not  bound  to  receive  the  lint,  deals,  &&,  in 
satisfaction,  unless  he  chose,  and  might,  until  payment,  have 
taken  all  necessary  measures,  by  action,  diligence  or  otherwise, 
for  obtaining  payment,  or  legally  attaching  the  subjects  in  dis- 
pute.    But  if  Taylor,  instead  of  being  the  creditor  of  Butter  in 
a  money  debt,  had  been  the  purchaser  of  the  lint,  deals,  &c.,  and 
consequently  his  creditor  for  the  delivery  of  those  very  articles, 
it  is  clear  that  be  would  haye  been  bound  to  receive  the  delivery 
of  them,  and  that,  even  the  tender  of  such  delivery  must  have 
precluded  all  action  or  diligence  at  his  instance.     On  the  suppo- 
sition, then,  of  the  Act  1696  applying  to  such  a  transaction,  it 
rather  appears  to  me,  that  the  extraordinary  consequence  would 
l^ave  followed,  that  every  creditor  of  the  bankrupt  might,  by  ar- 
restment or  poinding  apd  reduction,  have  had  the  means  of  vest- 
ing himself  with  the  right  to  the  moveables  in  dispute,  except 
the  particular  creditor  to  \vhom  the  bankrupt  was  bound,  both  in 
law  and  equity,  to  deliver  tbeip*     Upon  these  grounds,  I  think 
that  the  Statute  does  not  apply  to  a  case  of  this  1^ ind,  in  which 
the  delivery  of  the  goods  was  not  made  in  satisfaction  of  a  prior 
and  separate  debt,  but  was  the  appropriate  paynient  or  extinction 
of  the  only  debt  subsisting  between  the  debtor  and  the  creditor, 
and  necessarily  took  eifect,  independently  of  any  new  consent  or 
arrangement  between  the  parties.     Considering  the  noyelty  of 
the  question,  its  great  practical  importance,  and  the  authority 
justly  due  to  those  by  whom  a  contrary  opinion  is  entertained,  I 
regret  that  it  should  not  be  made  the  subject  of  farther  investi- 
gation and  arguigient;  but,  as  presently  informed,  my  opinion  on 
this  point  is,  that  *  the  shipment  in  qucbtiun  is  nut  a  transaction 
reducfble  under  (he  Act  1696." 


Lord  Mackenzie  returned  this  opinion  : 

**  1.  I  think  this  question  must  be  answered  in  the  negative. 
The  original  wine  was  never  delivered.     The  Side  was  disduct 
from  delivery,  and  constituted  only  a  jus  ad  rem.     The  order  to 
bottle  the  pipe  and  put  it  aside  for  the  buyer, — tbe  bottling  and 
putting  it  in  separate  bins, — the  giving  notice  that  the  former 
had  been  done,  and  that  the  wine  was  ready  to  be  sent  to  the 
buyer, — the  entering  the  wine  in  the  books  of  Lyall  and  Caigill 
in  the  name  of  Sir  Charles  Forbes,  and  not  as  stock  of  the  Com- 
pany,'—all  these,  I  think,  do  not  amount  to  delivery.     For  still 
the  wine  and  bottles  remained  entirely  under  the  power  of 
Lyall  and  Cargill,  lying  in  their  cellar,  just  as  they  would,  or 
might  at  least  have  done,  if  no  Sble  haid  taken  place,  and  they 
did  not  for  one  moment  pass  into  the  power  of  the  buyer.     He 
had  no  key  of  the  cellar.     He  had  never,  nor  any  one  for  him, 
seen  the  wine-cask  or  bottles.     Nay,  be  had  not,  so  far  as  ap- 
pears, even  received  notice  of  the  place  of  the  cellar,  or  nnmbers 
of  the  bins,  or  entries  in  the  books.     In  short,  nothkig  was  done 
that  might  not  equally  have  been  done,  though  the  price  had  not 
been  paid,  and  tbe  Company  had  determined  not  yet  to  deliver  tbe 
wine.     Suppose  that,  instead  of  paying  the  price,  Sir  Charles 
Forbes  bad  written  to  Lyall  and  Cargill,  that  he  had  put  the 
money  into  a  purse,  and  placed  the  purse  in  one  of  the  drawers 
of  bis  own  bureau  for  them,  that  would  have  been,  I  think,  near- 
Iv  the  counterpart  of  what  was  done  in  regard  to  tbe  wine, 
though  it  will  scarcely  be  said  that  it  would  have  been  delivery 
of  the  money.     What  passed  in  this  case,  in  short,  was  just  an 
agreement  of  sale  of  a  particular  pipe  of  wine,  with  an  additional 
agreement  that  it  should  be  taken  care  of,  and  should  not  be  de- 
liveied  immediately,  but  kept  by  the  seller  till  called  for.     We 
must,  I  think,  in  this  question,  abstract  from  the  payment  of  the 
price,  and  from  the  lapse  of  time.     It  is  manifest,  that  if  tbe 
bottling  of  the  wine,  and  putting  it  into  bins  for  Sir  Charles 
Forbes,  were  not  delivery  at  first,  they  could  not  become  deli- 
very by  his  paying  the  price,  or  by  mere  lapse  of  time,  while  no- 
thing more  was  done.     I  therefore  think  that  there  was  no  de- 
livery  of  the  original  pipe  of  wine.     There  was  not  onl^  no  or- 
dinary delivery  from  hand  to  hand,  but  there  was  no  delivery  of 
anv  kind,  no  change  of  possession,  or  power  over  the  subject 
held  by  the  seller,  into  possession  or  power  over  the  subject 
held  by  the  buyer,  in  any  mode  or  form  whatever.     I  must  ap- 
ply to  that  pipe  the  rule,  traditUmibuSf  non  nudis  paditt  transfvT'm 
untur  rerum  dominia,  and  hold  that,  being  undelivered,  it  remain- 
ed the  property  of  Lyall  and  Cargill,  and  never  became  the  pro- 
perty of  Sir  Charles  Forbes.     Of  course,  I  think,  that,  in  refer- 
ence to  it,  or  to  tbe  part  of  it  remaining.  Sir  Charles  had,  and 
has,  no  title  to  claim  it  as  against  the  trustee  for  tbe  creditors  of 
Lyall  and  Cargill,  that  Companv  having  become  bankrupt.  Tbe 
question  put  is,  I  observe,  whether  *  the  wine  in  question  is  to 
be  held  as  delivered  to  Sir  Charles  Forbes  ?'    That  seems  to  al- 
lude to  the  idea,  that,  although  not  in  fact  delivered,  there  may 
be  room  in  this  case  for  holding  the  property  to  have  passed 
without  delivery.  Now  I  see  no  sufficient  grounds  for  this.    De- 
livery is  only  dispensed  with  when  it  is  impossible  to  make  it, 
as  when  the  subject  is  already  in  the  hands  of  the  acquirer.     But 
in  this  case  there  was  no  impossibility,  nay,  no  difficulty,  in  giv- 
ing and  taking  delivery.     The  trouble  of  doing  this  in  the  most 
ordinary  and  perfect  way,  if  desired,  by  actually  putting  it  into  a 
cellar  provided  by  Sir  Charles  Forbes,  or  his  agent,  would  have 
been  trifling ;  and  after  delivery  once  made  to  Sir  Charles  or  his 
agent,  the  wine  might  have  then,  as  his,  been  deposited  for  safe 
custody  with  Lyall  and  Orgill,  as  with  any  other  merchants. 
This  piece  of  conveyancing  was  thought  not  worth  while,  I  pre- 
sume, no  doubts  of  their  solvency  occurring.  But  it  is  too  much 
to  say  that  the  law  must  bend  to  any  difficulty  of  giving  delivery 
in  cases  of  this  sort.     Nor  would  it  affect  my  opinion  though  it 
should  appear  tO  be  the  general  practice  of  sellers  and  buvers  of 
wine  to  act  in  the  same  manner.     It  would  only  prove  that  the 
risk  from  bankruptcy  in  that  ttade  had  not  been  felt  to  be  great.. 
As  to  any  special  practice  of  holding  wine  to  be  transferred  in 
property  without  delivery,  1  never  could  regard  it.    It  coald  only 
show  that  for  some  time  a  number,  more  or  less  coii^idcnble,  of 
merchants  in  one  department  of  trade,  and  some  of  their  rustum- 
ers,  had  i'urmed  a  wrong  opinion  on  a  jioiut  ol  law  which  could 
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never  warrant  us  in  allowing  the  ancient  fundamental  rule  of 
conTeyance  of  property  to  be  broken  up  and  changed  into  a  mare 
magnum  of  special  modem  customs,  in  which  every  set  of  traders 
legislated  for  themselves.     I  think,  therefore,  that  eren  in  re- 
spect to  the  original  pipe  of  wine,  there  was  no  delivery  which 
passed  the  property  of  it  into  Sir  Charles  Forbes,  or  gave  him 
right  to  claim  it,  as  against  the  trustee  for  the  crediters  of  Lyall 
and  Cargill.     And  I  must  entertain  the  same  opinion  in  respect 
to  the  sixty-nine  dozen  of  wine  which  were  surrogated  in  lieu  of 
the  original  pipe.     It  is  argued  that  the  claim  of  Sir  Charles  to 
these  sixfy-nine  dozen  is  worse  than  his  claim  would  have  been 
to  the  original  pipe.     I  do  not  think  that  ar;^ment  satisfactory, 
though  there  is  something  more  of  difficulty  m  showing  that  this 
quantity  of  sixty-nine  dozens  was  individualized,  and  set  aside 
as  the  wine  of  Sir  Charles  Forbes,  than  there  was  in  relation  to 
the  pipe.     On  the  whole,  however,  I  think  the  one  just  came 
into  the  same  situation  as  the  other.     But  certainly  I  do  not 
think  his  right  to  this  last  any  better,  and  therefore,  I  repeat,  as 
to  it,  the  opinion  I  expressed  regarding  the  other. — 2.  I  think  the 
teamd  question  must  be  answered  in  the  affirmative.     The  wine 
being  still  the  undelivered  property  of  Lyalland  Cargill,  the  right 
of  Sir  Charles  Forbes,  under  the  sale,  was  a  jus  ad  rem.     He 
was^  a  creditor — a  creditor  for  delivery  of  a  particular  moveable 
subject,  not  immediately  for  a  sum  of  money ;  but  still  a  creditor. 
In  this  situation  Lyall  and  Cargill  became  hankrupt,  or,  what  is 
the  same  thing,  the  sixtieth  day  prior  to  their  notour  bankrupt- 
cy was  past.     After  that,  I  think  they  had  no  power  to  deliver 
the  wine  in  discharge  of  this  debt  due  by  them  to  Sir  Charles, 
hut  were  barred  by  the  Statute  1696,  and  other  Statutes,  con- 
firaiing  the  provision  of  that  Act,  and  applying  them  to  cases 
of  sequestration  of  bankrupts.     I  see  no  dtfl&rence  in  this  ques- 
tion between  deeds  done  at  or  after  bankruptcy,  and  deeds  done 
within  sixty  days  before  notour  bankruptcy.     The  provision  of 
the  Statute  declares,  <  all  and  whatsoever  voluntary  dispositions, 
sssignations,  or  other  deeds  which  shall  be  found  to  be  made  and 
granted,  directly  or  indirectly,  by  the  foresaid  dyvour  or  bankrupt, 
either  at  or  after  his  becoming  bankrupt,  or  in  the  space  of  sixty 
days  of  before  in  favours  of  bis  creditors,  either  for  his  satisfac- 
tion or  further  security,  in  preference  to  other  creditors,  to  be 
void  and  null.'    Deeds  therefore  which  are  under  this  Statute 
voidable,  if  done  at  or  after  notour,  bankruptcy,  are  equally  so  if 
done  within  sixty  days  of  it.  And  the  question  is,  whether  there 
exists  an  exception  to  the  provision  of  this  Statute,  by  which  a 
debtor,  having  the  property  of  a  moveable  subject,  but  bound  by 
obligation  to  deliver  it,  and  so  pass  the  property  to  another  person 
who  has  bought  it,  can,  under  this  Statute,  at  or  after  bankrupt- 
cy, or  within  sixty  days  before  bankruptcy,  implement  this  obli- 
'gstion  in  favour  of  the  creditor.     Now,  1  am  not  satisfied  that 
there  exists  any  such  exception.     I  think  it  would  be  contrary 
both  to  the  words  and  spirit  of  the  Statute  1696,  to  allow  a 
debtor,  after  notour  bankruptcv,  or  within  the  sixty  days,  which 
is  the  same  thing,  to  give  or  withhold  a  preference  to  or  from 
any  creditor  at  his  pleasure,  by  granting,  or  declining  to  grants 
*  implement  of  an  obligation.     And  I  do  not  think  that  there  ia 
authority  sufficient  to  compel  me  to  do  this  violence  to  the 
Statute.     I  see  that  there  has  been  in  practice  an  exception 
from  the  provisions  of  this  Statute,  admitted  in  favour  of  nova 
debiiot  i.  e,  debts  which  were  newly  contracted  when  the  dis- 
position by  the  bankrupt  was  granted ;  and  I  am  aware  that 
this  exception  has  been  stretched  widely  by  decisions  that  I 
should  not  now  think  of  overtuniing.     But  I  do  not  think 
that  there  is  any  thing  at  all  like  a  uniform  train  of  decisions 
ferrying  the  exception  so  far  as  to  hold  that  every  obliga- 
tion is  to  be  viewed  as  novum  debitum  during  an  unlimited 
extent  of  time,  in  reference  to  implement  of  it  by  the  volun- 
tary disposition  of  the  debtor  after  notour  bankruptcy,  or  with- 
in the  sixty  days.     To  say  that  a  debt  is  to  remain  new  for  any 
length  of  time  is  surely  a  contradiction  in  terms.  On  this  point, 
I  beg  leave  to  refer  to  the  opinion  of  Lord  Corehouse  in  the  case 
of  ^lansfield  v.  Walker's  trustees.     I  wish  only  to  add  one  ob- 
servation peculiar  to  the  present  case,  viz.  that  in  this  case  I 
consider  the  interval  between  sale  and  delivery  to  have  been  not 
only  very  long,  but  tcylyive  been  intentionally,  and  by  both 
the  original  and  renewea  agreement,  made  so  by  the  parties.      I 
cousider  the  agreement  to  have  been  an  agreement  to  buy  new 


wine,  but  not  to  take  delivery  till  it  should  be  fit  for  drinking, 
and  wanted  by  the  buyer.     In  such  a  case  I  consider  all  those 
arguments  which  have  in  other  cases  been  urged  an  to  the  de- 
livery or  disposition  given  by  the  debtor  being  in  truth  intended 
and  considered  by  the  parties,  as  well  as  in  the  loose  notions  of 
ordinary  business,  as  immediate  delivery  or  disposition — I  say, 
I  consider  all  such  arguments  as  out  of  the  question.     If  we  ad- 
mit implement  of  an  obligation  in  this  case  after  bankruptcy,  or 
within  the  sixty  days,  we  must  lay  it  down  that  in  all  cases  par- 
ties have  only  to  constitute  a  jus  crediii  to  any  subject  or  right, 
and   agree  to  delay  delivery  or  disposition  in  implement  of 
this  Jm  eredUi,  in  order  to  enable  any  debtor,  after  any  number 
of  years  whatever  shall  have  passed,  to  grant  to  the  creditor,  if 
he  pleases,  a  preferable  conveyance  of  that  subject  or  right  af- 
ter he  has  become  a  notour  bankrupt.     Nay,  I  do  not  see  how 
the  principle  can  stop  short  even  of  the  case  of  an  obligation  or 
ju$  crediii  by  a  debtor  binding  him  to  make  a  disposition  omnium 
btmorum  to  a  particular  creditor  in  security  of  all  his  claims. 
We  should,  I  think,  be  obliged,  in  consistency,  to  hold  that 
implement  of  such  an  obligation  after  bankruptcy  was  compe* 
tent.     I  cannot,  therefore,  cany  the  principle  of  novum  tiebiium 
so  far  as  to  sustain  a  voluntary  act  of  delivery  or  disposition 
by  the  debtor  after  bankruptcy,  or  within  the  sixty  days.      And 
I  see  no  other  principle  of  exception  recognised  in  our  prac- 
tice which  can  be  alleged  to  be  applicable  to  this  case.     It 
is  argued,  indeed,  that  delivery  or  disposition  in  precise  im- 
plement of  an  obligation  is  not  a  voluntary  act  in  terms  of  the 
Statute,  because  the  debtor  is  expressly  bound  and  necessitated 
to  do  that  very  act      That  appears  to  me  to  be  a  plea  distinct 
from  the  plea  of  novum  debitum,  and  one  of  which  I  do  not  see 
any  recognition  in  our  authorities  or  decisions  at  all,  except  in' 
some  expressions  reported  to  have  been  used  in  the  late  case  o£ 
Bontine.     And,  with  all  possible  respect  for  those  Judges  that 
are  reported  to  have  used  the  expressions,  I  cannot  adopt  it.     I 
think  it  fallacious.      A  debtor  after  bankruptcy  (or  within  the 
sixty  days,  which  is  viewed  as  the  same  thing  in  law),  is  not  truly 
bound  to  implement  any  one  obligation  by  granting  conveyances  in 
property  or  security  to  any  one  creditor,  because  he  cannot  do  so 
without  prejudice  to  the  rest  of  his  creditors.     Neither  is  he  ne« 
cessitated,  so  as  to  take  away  his  voluntary  agency.  He  may  be 
liable  to  horning  and  caption  for  declining  to  convey  in  imple- 
ment of  a,  jus  crediti,  any  subject  or  right  in  property  or  security. 
But  it  may  happen  that  such  diligence  may  be  used  at  the  in- 
stance of  more  than  one  claimant  holding  a  jus  crediii  to  such 
subject.     This  may  happen,  even  if  the  subject  \fe  an  individual 
thing,  and  still  more,  if  it  be  a  quantity  of  any  thing.     How  then 
can  a  disposition  to  one  of  these,  in  exclusion  of  the  other,  be 
viewed  as  necessary  ?     And  such  diligence  may,  at  any  rate,  be 
met  by  horning  and  caption  used  by  each  of  his  ordinary  credi- 
tors for  payment  of  theirdebts,  which  the  conveying  away  of  any 
valuable  subject  puts  out  of  his  power.  It  is  plain  that  the  bank- 
rupt debtor  cannot  escape  imprisonment  by  granting  implement 
to  one  creditor,  to  the  prejudice  of  the  rest,  more  than  bv  re- 
fusing it,  so  that  it  is  impossible  to  consider  the  risk  of  impnson- 
ment  as  constituting  a  necessity  that  deprives  his  act,  giving  a 
preference  to  one  creditor,  of  the  character  of  being  voluntary. 
I  conceive  the  word  '  voluntary'  in  this  act  to  designate  acts  of 
conveyance  by  the  will  of  the  debtor,  generally,  in  contrast  to 
acts  of  legal  conveyance  by  the  mere  will  of  Uie  law»  in  regard 
to  which  creditors  were  to  be  left  on  a  fair  level  by  the  non-inter- 
ference of  the  bankrupt.     I  therefore  see  no  possibility  of  ad- 
mitting this  view,  which  I  have  already  said,  is  not  the  view  of 
the  exception  from  the  Act  1696,  that  seems  to  me  to  have 
been  recognised  to  whatever  extent  in  our  practice.*' 

Lords  Corehouse  and  Medmyn  concarred  entirely 
with  Lord  Mackenzie. 

The  case  having  come  to  be  advised  to-day,  with 
the  opinions  of  the  consulted  Judges,  Lords  Presi- 
dent, Balgray  and  Gillies  stated,  that  they  concurred 
with  the  Lord  Justice-Clerk,  &c.  Lord  Craigie  dif- 
fered, and  concurred  with  the  minority.  '  The  Court 

"  Adhere  to  the  Lord  Ordinary's  interlocutor;  assoilzie  the  de« 
defender,  and  decern ;  find  expenses  due,"  &c. 
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Funiier'H  Autboritie*.— (1.)  Salter  u.  Knoi,  7th  Febnitry 
1786:  F.  C.  Dudgeon  and  Brodte  n.  More,  3d  Jul)'  1801. 
Brougbton  V.  Aitcbison,  lAch  NoTembei  1609.  (H.)  I.  Bell 
Com.  p.  37 ;  (4.)  Stair,  I.  I,  1 1 1  I.  Bell  Com.  166  and  17J  { 
Enk.  III.  a  8,  and  II.  ],  19.  Forbea  p.  Forbes,  27th  Janiur? 
1715;  M.  1124. 

Defender's  Autboritieo.-^l.)  Enk.  III.  3,  8.  L  Bell  Com. 
172,  sec.  10  and  ]  I-  Brougbton  v.  AiCchison.  I5cb  November 
IB09,  per  Lord  Ellenborairgb  in  Henry  n.  MangleR,  I.  Camp. 
450.  (a)  Mitchell  o.  Finl»»,  12tb  November  17M;  F.  C. 
Bank  of  Scotland  v.  Stemrt  and  Boss,  7th  February  181 1; 
F.  C.  Gardener'!  Tnisteei  v.  Ander«an,8(h  Jul)'  1829;  VII. 
8.  and  D.  666. 

First  Division. — Lord  Ordinary,  Moncreiff.  — ttcl-  Sbatr 
Sunnn.—jiO.  Moir.— Cuninghame  &  Walker,  W.S.. and  Gor- 
don &  Smart,  W.S.,  AirentK.— iMr  Bell,  Clerk.— {J. r.iJ.l 

IWA  Juli/  1833. 
No.  +36. — William  Inolis,  Suspender,  v.  Bobeht 
Tayloh,  Jun.,  and  Company,  Respondents. 
PenonBl  Diligeni^e — Suspension  and  Liberation — Caution — 
Circmailatuxi  in  viJiich  a  bill  of  ivipention  and  likcralion,  prt- 
Mtnltd  vrilhoal  tanlion,  IMU  rtfuitd,  ^Komgh  Iht  complainer  had 
btenji/ur  limei  iiopritonid  unlAin  nine  moMlii  on  tkt  lamt 
caption. 

On  23iil  Augnst  1633,  the  complainer  was  impri- 
soned in  the  jail  of  Glasgow,  on  a  cnption  at  the  In- 
stance  of  the  respondents,  for  a  debt  of  £76,  9.  10., 
and  £2,  2.  6.  of  expenses.  He  obtained  the  benefit 
of  the  Act  of  Grace  ;  hut  the  respondents  having  fail- 
ed to  lodge  aliment,  he  was  liberated  on  1th  Septem- 
ber 1833.  On  the  I5th  of  the  fame  month  he  waa 
again  imprisoned  on  the  same  caption ;  bnt  haring 
oxeciited  a  disposition  omnium  bonorvm,  tie  was  liber- 
ated on  10th  Uutiiber  1832.  On  18th  January  1833, 
he  was  a  third  time  incarcerated  on  the  same  caption, 
and  set  at  liberty  after  being  detained  six  hours  in 
jail.  Having,  on  Uth  May  1S33,  been  a  fourth  time 
apprehendeu  on  the  same  caption,  he  presented  a  bill 
of  suipeniion  and  liberation,  without  caution,  on  the 
ground  that  these  repeated  imprisonments  on  the 
same  diligence,  within  such  a  short  period,  and  with- 
out any  cliange  of  circumstances,  were  oppressive  and 
illegal.  In  their  answers  to  the  bill  the  respondents 
stated,  that  when  the  complainer  was  &rst  incarcerated, 
he  was  understood  to  be  the  proprietor  of  heritable 
subjects  amplr  sufficient  to  pay  his  debts,  and  he  was 
liberated  on  trie  promise  that  he  would  grant  a  dispo- 
sition of  these  suojects  to  the  respondents ;  but  hav- 
ing failed  to  do  so,  he  was  a  second  time  incarcerated, 
wheo  he  granted  a  disposition  omnium  bonorum,  only 
in  tonspqiprii-y  oi  tlic  ,M.ij;wirn(c";  li;iviiii,-  refused  him 
allmonl  tilt  he  should  grunt  it;  (lint  ilIIit  getting  this 
dispoBition,  the  respondents  discovered  tlmtthocora- 

''-  ■     ■    'ime  previously,  (jrnnted  disposi- 

subjecta  to  two  of  his  wifeV  se- 

erson  of  the  naim-  of  Waddell— 

not  delivered  till  Kovember 

re   to  be  fur  it  price  paid, 

sivo  ;  thnt  the  third  incar- 

a  to  make  the  complainer 

If  Instituting  a  reduction  of 

^^bpbaitions ;  and  the  last  in- 

,.'  with  the  view  of  compelling 

Bi [ton dents,  in  con- 

leii  that  the  funds 


which  the  complainer  ought  to  have  been  in  posses- 
sion of  amounted  to  £610,  white  his  debts  were  only 
£101,  9.  10. 

The  Lord  Ordinary  (Moncreiff),  on  20th  Jnoe 
1833,  pronounced  this  interlocutor  and  note : 

"  The  IiOrd  Ordinary  having  considered  this  bill,  nilh  the 
answers  and  prodnclions — In  respect  of  the  eiplanalion"  given 
in  tbe  answem,  and  that  no  caullon  ia  ofl^red,  refusea  the  bill ; 
find*  expenses  due,  and  remiU  the  secount,  when  lodgt^,  to  ibe 
auditor  to  be  taxed. — .Vdk.^  Under  the  decision*  of  the  <'«iirt, 
it  ia  impossible  to  maintain  that  the  imprisonment  was  not  le- 
gal, merely  because  tbe  complainer  wss  previously  imprisoned, 
and  libented  either  on  the  Act  of  Orare  or  voluntarily.  The 
Courtibowever,  have  certainly  power  lo  interpose,  if  it  be  shosn 
that  tbe  diligence  of  tbe  law  is  oppressively  o^vA.  But  here  the 
statements  in  the  answers  go  far  to  show  that  the  real  state  oi 
tbe  caae  ia  the  rererae.  and  that  the  complainer  baa  abused  the 
confidence  of  bis  creditor,  and  been  engaged  in 


correct,  in  a  process  of  caHo  bonorum.      Still,  if  e 

been  offered,  tbe  Lord  Ordinary  would  bare  been  inclined  to 

pus  the  bilL" 

The  complainer  reclaimed,  bat  the  Conrt  adhered, 
with  additional  expenses. 

Complainer'*  Authorities.  — Uw,  lOib  December  1709;  M. 
n,K)S.  Abercromby.  I7lb  June  1759;  M.  11,811.  Potlaclc 
■>.  Fulton,  I7th  November  1709;  M.  11,815.  Boyile.  Pontun. 
2lBt  December  1811  ;  P.  &   Moriaon  v.  Forbes,  3d  June  13-26; 


-[CO 


IQlh  Jttlji  1833. 

No.  437.— Archibald  Campbell's  Trostbes,  Pur' 

laert,  e.  John  Cakpbkll,  Claimant. 

Death — Presumption — Httd,  that  tkirlg  yean'  abtemcr  »ai  wl 
iiffficiaU  to  prtnimt  tbt  death  of  a  parts,  but  a  proof  aUamnl  af 
eJreuoulaiieM  tending  to  uloUiih  lAot  ht  vat  dead. 

The  late  Archibald  Campbell  of  Ardmamoch.  by 
his  trust-deed  and  settlement,  destined  the  residue  of 
his  trust-estate  (amounting  to  about  £1500,) 
"  to  and  in  favotn*  of  George  Campbell,  his  eldest  lawful  so*, 
tn  liferent,  for  his  liferent  nse  allensriy,  and  to  the  han-male  of 
bis  body  in  fee,  and  duling  tbe  non-eiiatenco  of  such  heirs-nulr, 
to  him,  tbe  said  Oeorge  Campbell,  in  trust,  for  their  use  sod 
behoof;  whom  falling,  to  John  Campbell,  his  (the  diaponet'i) 
second  lawful  son,  and  tbe  beira-mde  of  bia  body." 

George  Campbell  left  this  coantry.in  1802.  He 
was  at  that  time  unmarried,  and  had  not  since  been 
heard  of.  About  1824,  the  claimant  John  Campbell, 
the  eldest  son  of  the  truster's  second  son,  John  Camp- 
betl,  and  as  such  entitled  to  the  suo(»ssion  on  the 
failure  of  George,  and  the  heirs-male  of  his  body,  ob- 
tiuned  himself  served  heir  of  provision  under  the  ileed; 
and  a  multiplepoinding  having  been  raised  by  the 
trustees,  he  presented  a  claim  to  the  above  sum  of 
£1500,  on  the  footing  that  Geor|^  Campbell  mast  be 
presumed  to  be  dead,  and  to  have  left  no  heirs-male. 
When  the  case  came  to  be  advised  on  3d  June  lt»4, 
the  Court  were  of  opinion  that  the  mere  lapse  ef  time 
was  not  sufficient  to  presume  death,  bnt  that  the  ser< 
vice  which  the  claimant  bad  obtained,  afforded  a  title 
to  the  bona  fide  enjovment  of  the  interest ;  and  there- 
fore they  pronounced  the  following  interltKutor : 
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*'  3d  June  1824.— The  Lords,  upon  the  report  of  the  Lord 
President,  in  absence  of  Lord  Meadowbank,  and  having  advised 
the  mutual  informations  for  the  parties  in  the  cause,  they,  in  re- 
spect of  the  service  of  John  Campbell,  compeared,  find  him  and 
his  tutor  sd  litem,  in  the  meantime,  entitled  to  the  interest  of  the 
bequest  and  the  fund  tA  medio,  and  that  from  the  date  of  the  con- 
descendence g^ven  in  in  this  multiplepoinding :  Find  the  trustees 
entitled  to  their  expenses  out  of  the  interests  of  the  fund  in 
medio,  and  remit  to  the  Lord  Ordinary  to  modify  and  decern  for 
the  said  expenses,  as  also  to  hear  parties  farther  as  to  the  dis- 
posal and  laying  out  of  the  principal  sum  or  fund,  and  decern.*' 

After  waiting  for  other  nine  years,  the  claimant  re- 
newed his  claim  to  the  capital  sum,  on  the  ground 
that  there  was  now  sufficient  presumptive  evidence  to 
justify  a  finding  that  he  was  entitled  to  uplift  the 
money,  without  caution  ;  and  in  a  minute  which  was 
lodged  by  him,  he  referred  to  the  circumstances  and 
proof  founded  on  in  his  information  formerly  before 
the  Court,  and  more  particularly  to  the  following 
facts: — U/,  That  George  Campbell  had  gone  abroad 
as  a  common  sailor,  so  long  ago  as  the  year  1802,  and 
had  thus  entered  upon  an  occupation  attended  with 
extraordinai'y  hardship  and  danger.  2f/,  That,  when 
last  heard  of,  he  had  gone  on  a  royage  to  the  West 
Indies,  an  inhospitable  and  unhealthy  climate.  S^, 
That  he  had,  even  in  1824>,  been  absent  and  unheard 
of  for  twenty-two  years.  4^A,  That  if  alive,  his  ex- 
traction and  connexions  would  necessarily  have  led  to 
some  account  or  information  in  regard  to  him,  he 
being  born  of  a  respectable  family,  with  numerous  re- 
lations, and  having  the  prospect  of  succession  through 
his  father  or  other  friends.  5thy  That  it  was,  in  1824, 
the  general  belief  of  his  friends  and  acquaintances, 
and  more  particularly  of  Mr  Lamont,  one  of  the  pur- 
suers in  tnis  case,  that  George  Campbell  was  then 
dead ;  and  6iA,  That  the  claimant  had,  in  1823,  been 
served  heir  of  provision  to  George  Campbell  upoii 
proof,  which  was  e?en  then  sufficient  to  satisfy  a  jury 
of  his  death. 

In  addition  to  the  proof  which  thns  existed  in  1824, 
reference  was  made  to  the  strong  additional  evidence 
arising  from  the  following  facts  and  considerations : — 
!#/,  Other  nine  years  had  now  elapsed  without  any 
tiding^  of  George  Campbell,  making  the  whole  period 
of  his  absence  upwards  of  thirty  years.  2(/,  The  ex- 
istence of  the  present  fund  and  proceedings  in  this 
process  had,  during  this  period,  led  to  every  possible 
inquiry  on  the  part  of  his  friends  and  relatives,  all 
which  had  resulted  in  strengthening  the  belief  and 
opinion,  that  he  was  long  ago  dead.  Sdy  During  these 
nine  years,,  there  has  been  continual  and  most  exten- 
sive intercourse  between  this  country  and  the  West 
Indies,  and  indeed  with  every  other  part  of  the  habi- 
table globe ;  and  if  George  Campbell  had  been  actually 
alive,  some  report  or  information  in  regard  to  him 
would  undoubtedly  have  reached  his  friends  in  the 
interim.  4^/<,  This  inference  was  confirmed  by  the  fur- 
ther consideration,  that  George  Campbell  was  proved 
to  have  been  connected  with  a  nnn^ber  of  persons  In 
Scotland,  many  of  a  better  rank,  that,  if  alive,  he  would, 
during  the  additional  nine  years  which,  had  elapsed, 
in  all  human  probability,  have  had  some  communica- 
tion with  his  relations  or  connections,  fn  addition 
to  these  facts,  if  the  Court  considered  them  still  in- 
sufficient to  warrant  the  uplifting  of  the  money  with- 


out caution,  the  claimant  offered  to  prove — h/,  That, 
many  vears  ago,  a  report  reached  Archibald  Campbell 
of  Ardmarnoch,  father  of  the  said  George  Campbell, 
that  his  son  had  joined  a  privateer  in  the  West  Indies, 
and  had  been  drowned  by  the  upsetting  of  a  boat  or 
launch,  when  going  ashore  on  the  Jamaica  coast  for 
water;  that  Ardmarnoch  then  made  particular  in- 
quiry, especiallv  at  a  sailor  of  the  name  of  Macivor 
(now  dead),  and  who  had  been  long  in  the  West  Indies ; 
that  Macivor  then  informed  Ardmarnoch,  that  he  had 
met  with  a  party  of  the  sailors  belonging  to  the  said 
privateer,  who  told  him  the  whole  circumstances  con- 
nected with  the  loss  of  George  Campbell,  which  cir- 
cumstances were  then  detail^  by  Macivor  to  Ard- 
marnoch. 2d,  That  Ardmarnoch,  after  making  this 
inquiry,  was  perfectly  satisfied  of  the  truth  of  the  re- 
port and  statement  of  Macivor,  and  frequently  ex- 
pressed his  full  belief  that  his  son  George  was  dead, 
and  had  perished  in  the  manner  already  stated.  Sd, 
That  Macivor,  during  his  lifetime,  gave  the  same  ac« 
count  of  the  death  of  George  Campbell  to  many  other 
persons  which  he  had  given  to  Ardmarnoch,  when 
specially  questioned  by  him  on  the  subject ;  and,  4/A, 
That  the  report  of  the  death  of  George  Campbell,  in 
the  above  manner,  was  at  one  time  current  in  Argyll- 
shire, and  believed  by  all  those  to  whom  the  circum- 
stances were  revealed. 

Answered  —  The  whole  facts  and  circumstances 
founded  on  in  the  claimant's  information  to  the  Court, 
and  now  repeated,  amount  merely  to  this,  that  George 
Campbell  left  Greenock  in  a  ship,  commanded  by  a 
Captain  Kirk,  about  the  year  1802,  and  has  not  been 
since  heard  of.  It  does  not  clearly  appear  from  the 
proof  that  he  sailed  to  the  West  Indies,  nor  that  he 
went  as  a  sailor  on  this  last  voyage,  whatever  he  may 
have  done  on  the  two  former.  The  witnesses  no 
doubt  say  that  they  believe  him  to  be  dead ;  but  that 
belief  is  entirely  founded  upon  their  never  having 
heard  of  him  since.  It  is  not  said  that  the  ship  in 
which  he  sailed  foundered  at  sea,  or  that  it  ana  Its 
commander,  Captain  Kirk,  have  never  since  been  heard 
of,  and  it  is  not  alleged  that  any.  rumour  of  his  death 
was  ever  brought  to  this  country.  As  to  his  never 
having  been  heard  of,  that  is  quite  natural,  without 
supposing  him  to  be  dead,  as  it  is  proved  bv  several 
of  the  witnesses  examined,  that  he  had  quarrelled  with 
his  family  before  leaving  this  country,  and  had  quitted 
the  marine  service  in  circumstances  displeasing  to 
them.  For  any  thing  that  appears  from  the  proof 
(considering  that  he  was  only  aoout  twenty-five  years 
of  age  when  he  left  this  country  in  1802),  he  may, 
very  probably,  be  at  this  moment  settled  in  some  of 
the  remote  provinces  of  the  United  States,  or  in  some 
part  of  South  America,  where  he  may  have  been  led 
for  a  time  to  overlook  his  prospects  in  Scotland,  or 
he  may  be  in  some  of  the  almost  unknown  islands  of 
the  Pacific,  deprived  of  all  power  of  communicating 
with  his  native  country ;  and  he  may  have  a  numer- 
ous family  of  lawful  heirs-male  of  his  body,  all  of 
whom  are  entitled  to  exclude  the  claimant  from  the 
trust  fund  in  medio,  and  who,  at  some  future  time, 
may  t^ke  measures  to  make  their  rights  effectual. 

IThe  additional  evidence  now  offered,  consists  solely 
on  the  lapse  of  other  nine  years,  making  the  whole 
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period  of  George  Campbell's  absence  tbirty  yeara. 
As  to  the  alleged  inquiries  on  the  part  of  his  friends 
during  the  last  nine  years,  there  is  no  evidence  of  any 
inquiries  having  been  made  on  the  snlnect,  either  in 
the  West  Indies,  or  in  any  place  abroad,  where  there 
was  any  probability  of  his  being  heard  of;  nor  do  any 

I  tains  seem  to  have  been  taken  by  the  claimant  to 
earn  any  thing  of  Captain  Kirk,  or  of  the  ship  in 
which  he  sailed  from  Greenock.  And  so  far  from  the 
belief  and  opinion  that  he  is  long  ago  dead  being  ant- 
Tersal  among  his  relations,  his  nearest  relations  (his 
sisters)  entertain  no  such  belief  and  opinion.  But  the 
pursuers  have  no  objection  to  the  proof  now  offered 
being  takcyi  before  answer ;  and  they  are  anxious  to 
get  quit  of  the  money,  if  they  could  part  with  it  in 
safety. 

The  Court  were  of  opinion,  that  there  was  not  yet» 
from  the  lapse  of  time  or  otherwise,  sufficient  pre* 
sumptive  evidence  before  them,  of  the  death  of  George 
Campbell,  to  warrant  them  to  allow  the  money  to  be 
uplifted  without  caution,  but  that  there  conld  be  no 
objections  to  allow  the  claimant  to  adduce  the  addi- 
tional proof  offered  by  him.  They  therefore  pro- 
nounced the  following  interlocutor : 

*'  Allow  the  daimnnt,  John  Campbell,  a  proof  of  the  facts 
averred  by  him  in  his  revised  minute,  and  grant  commission  to 
the  Judge  Ordinary  of  the  bounds  to  take  such  proof,**  &c. 

CT1aimant*8  Authorities. — Ruthven  v.  Clerk,  29th  February 
1628;  M.  11,629.  French  v.  Earl  of  Weroysa;  M.  12,644. 
Hog  V.  Home,  M.  11^645.  Lord  Asburton  o.  Baillie,  7tb  Fe- 
bruary 1811. 

First  Division. — Lord  Ordinary,  Fullerton.— ^c/.  GraluQn 
Bell;  Lament  &  Newton,  Agents. «^/f.  J.  Tait;  Miller  & 
Forbes,  Agents. — [G.D.} 

lOM  June  18S3. 

No.  438. — David  Halley  &  Spouse,  Suspenders^  v. 
John  Gowans  Sc  Andrew  M'Robbib,  Chargers, 

Procesa^Proof— Sutute  6  Geo.  IV.  c.  120,  sect  40—7^ 
proof  led  in  the  Inferior  Court  not  being  before  the  Lord  Or- 
dinary (U  deciding  a  tuspention  of  a  charge  on  an  Inferior  Court 
decree,  »o  a$  to  enable  him  to  »pfcify  the  faeti  established  by  the 
proqf— Interlocutor  recalled,  and  case  remitted  to  the  Lord  Or^ 

•    dinarjf  to  grant  warrant  for  recovering  the  proof. 

The  suspender,  Darid  Halley,  was  seqnestrated  in 
1827,  and  settled  by  a  composition  of  5b.  per  pound. 
In  relief  to  bis  cautioners,  ne  and  his  wife  granted  a 
trust-deed  to  the  chargers,  conveying  certain  subjects, 
with  a  power  of  sale,  &c.  Of  this  trust-deed  the 
suspenders  brought  a  reduction.  A  submission  was 
then  entered  into,  but  of  this  submission  a  reduction 
was  also  instituted.  Meanwhile,  the  chargers  present- 
ed an  application  to  the  Sheriff  of  Perthshire,  to  hare 
the  suspenders  interdicted  from  the  use  and  occupa- 
tion of  a  park  and  distillery  conreyed  by  the  trust- 
deed.  The  suspenders  alleged  that  this  park  and  dis- 
tillery had  remained  in  their  possession  at  the  date  of 
the  submission  ;  and  that  the  Sheri£F  was  not  entitled 
to  change  the  state  of  possession  pending  the  litiga- 
tion in  the  Superior  Court  between  the  parties.  A 
proof  of  the  possession  was  allowed,  and  on  23d  May 
1832,  the  Sheriff  pronounced  this  interlocutor : 

"  Having  considered  the  proof  and  the  whole  process,  Finds, 
that  the  pursuers  disposed  of  the  distillery  utensils  in  March 
18*i9,  and  that  at  Whitsunday  thereafter,  the  defenders  were  dii- 


possesaed  of  the  house  at  the  distillenr  then  occupied  by  them, 
which  is  now  in  the  occupation  of  Robert  M'llvride,  and  the 
park  in  which  the  distillery  stands,  has  been  let  by  the  pursuers 
to  tenants  who  hare  occupied  the  same :  Finds,  that  the  de- 
fenders have,  since  their  removal  from  the  distillery,  resided  with 
their  family  in  a  house  in  the  Square  of  Crieff:  Finds  the  de- 
fenders not  entitled  to  enter  the  aforesaid  park  and  distillery 
during  the  subsistence  of  the  pursuers*  title,  without  their  con- 
sent,  and  interdicts  them  from  so  doing,  without  prejudice  to  any 
claim  competent  to  them,  in  reference  to  effects  within  the 
premises  that  may  still  belong  to  them,  and  decerns,  with 
jCIS,  11.  4.  of  expenses,  and  the  expense  of  extract.** 

On  advising  a  hill  of  suspension,  the  Lord  Ordinary 
(Moncreiff),  pronounced  the  following  interlocutor : 

"  The  Lord  Ordinary  (May  29,  183.%)  having  considered 
this  bill,  with  the  answers  and  productions,  In  respect  that,  at 
the  date  of  the  submission  referred  to,  and  during  the  depen- 
dence of  it,  the  legal  and  actual  possession  of  the  subjects  in 
question  appears  to  have  been  vested  in  the  respondents ;  and  at 
any  rate,  that  the  com  plainer  has  not  established  the  reverse,  and 
that  no  order  of  the  arbiter  for  divesting  them  of  such  possession 
had  been  obtained ;  and  farther,  in  respect  that  no  caution  is 
offered,  refuses  the  bill,  finds  expenses  due,  and  remits  the  ac- 
count, when  lodged,  to  the  auditor  to  be  taxed. — Xou, — The 
Lord  Ordinary  is  intimately  acquainted  with  the  disputes  re- 
ferred to  in  this  case,  having  recently  beard  and  decided  the 
action  of  reduction  of  the  submission  on  which  the  complainer 
here  founds.  If  the  possession  had  been  shown  to  hare  stood* 
as  the  complainer  here  alleges,  or  if  the  arbiter  had  ordered  him 
to  be  reinstated  in  it,  the  Lord  Ordinary  might  have  thought 
that,  notwithstanding  the  existing  challenge  of  the  submission 
(which  challenge  he  has  not  sustained),  there  would  have  been  a 
good  deal  in  the  coroplainer's  plea ;  and  even  as  the  case  stands, 
if  satisfactory  caution  were  offered,  there  might  perhaps  be 
ground  for  passing  the  bill.  Without  caution,  however,  and  in 
the  existing  state  of  the  facts  as  to  this  property,  he  should  think 
it  extremely  hard  and  unjust  to  involve  the  trustees  in  this  addi- 
tional litigation  with  a  person  in  the  complainer's  present  situs* 
tion.** 

The  suspender  reclaimed ;  and  the  Court, 

*<  In  respect  it  is  Stated  by  the  suspenders,  and  admitted  by  the 
respondents,  that  the  proof  on  which  the  Inferior  Comt  pro- 
ceeded was  not  before  the  Lord  Ordinary,  so  as  to  enable  him* 
in  terms  of  the  40th  section  of  the  Judicature  Act,  when  review- 
ing the  judgment  proceeding  upon  such  proof,  to  specify  the 
facts  established,  Recal  the  interlocutor  complained  of  in  hoc 
statu,  and  remit  to  the  Lord  Ordinary  to  grant  warrant  at  the 
suspenders*  instance  for  transmitting  the  proof  and  Inferior  Court 
process ;  and  thereafter,  in  terms  of  the  Statute,  to  prooonnoe 
such  judgment  as  shall  be  just,  with  power  to  detenune  all 
questions  of  expenses.** 

First  Division Lord  Ordinary,  MonGreiff.*-^er.  Peimcy; 

John  Forrester,  W.S.,  Agent.^ Jtt.  Wilson;  Williani  2feroer» 
W.S.,  Agent— S.  Clerk — [G.  D.] 



lOth  July  1833. 
No.  439. — OARDNEft,  Petitioner, 

*  Sequestratlbn — Remit  to  Dischai^  on  Composition— iif  remU 
to  the  Lord  Ordinary  on  the  bills,  in  terms  of  tie  66lA  sect,  qftke 
Bankrapt  Jet,  with  power  to  grant  a  dischargef  was  pr&m»smeed^ 
notwithstanding  the  meeting  of  creditors,  ai  wkick  the  compost 
thn  could  be  Uj^ally  offered  and  entertained^  kmd  not  yet  been 
held.- 

In  this  case,  the  second  diet  of  examination  before 
the  Sheriff  took  place  on  1st  July.  At  a  fro  forma 
meeting  held  on  the  following  day  (2d  July),  it  was 
intimated  that  the  bankrupt  Intended  to  offer  a  oert^ia 
snm  of  composition.  Neither  of  the  meetings,  how* 
ever,  at  which  the  offer  could  bel^;ally  made  and  en* 
tertained,  and  finally  accepted  or  rejected^  coold  take 
place  till  after  the  rising  of  the  Court.    A  writteo 
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note  wall  therefore  presented,  craving  a  remit  to  any 
of  the  Lords  Ordinary  of  this  Divisioti,  during  vaca- 
tion, to  receive  the  petition  for  approval  of  the  com- 
position, and  with  power  to  grant  the  discharge. 
Along  with  this  note  there  was  produced  a  certificate 
by  the  trustee,  bearing,  that  all  tlie  creditors  who  liad 
then  ranked  had  signified  their  intention  to  entertain 
and  accept  of  the  composition  proposed  to  be  offered. 
The  Court  granted  the  prayer  of  the  note. 

Second  Division. — 4ei.  Ne8ves.-^0.  Rutherford,  Agent. — 
Mr  RoUand,  Clerk.~[/.  W.  H.^ 

lOM  July  1833. 

No.  440. — Bisset's  Executors,  Petitioners, 

*  Sequestration — Remit — Bankrupt  Statute,  sec.  66 — Authority 
granted  to  a  Lord  Ordinary  during  vacation,  to  discharge  the 
executors  of  a  trustee  on  a  sequestrated  estate,  and  grant  warrant 
to  deliver  ttp  his  bond  of  caution* 

This  petition  was  of  the  nature  of  an  application 
for  exoneration  of  a  trustee  on  a  sequestrated  estate. 
W.  Bisset,  the  first  trustee,  had  died  with  considerable 
funds  in  his  hands.  The  new  trustee  and  commis- 
sioners entered  into  a  compromise  with  Bisset*s  exe- 
cotors,  whereby  the  latter  were  to  pay  £226  for  a  full 
discharge.  The  money  having  been  paid  accordingly, 
the  executors  applied  for  warrant  to  get  up  Bisset's 
bond  of  caution.  At  the  moving  of  the  petition,  in- 
timation in  common  form  was  ordered,  but  the  Court 
refused  to  remit  to  the  Lord  Ordinary  during  vaca- 
tion, with  power  to  grant  the  prayer.  A  written 
note  was  thereafter  presented,  directmg  the  attention 
of  their  Lordships  to  the  66th  section  of  the  Bank- 
rupt Act,  and  referring  to  various  cases  in  which 
remits  had  been  gpranted  in  petitions  for  the  final  ex- 
oneration of  trustees,  on  considering  which  their 
Lordships  pronounced  this  interlocutor : — 

"  Remit  to  the  Lord  Ordinary  on  the  bills  in  yacation,  being  a 
Lord  Ordinary  of  this  Division,  to  bear  parties,  and  grant  the 
pnyer  of  the  petition  if  be  shall  see  cause,  or  do  otherwise  in  the 
premises  as  to  him  may  seem  fit,  and  decern.** 

Second  Division. — Act.  W.  L.  White. — Augustus  Maitlanfd, 
W.S.,  Agent Mr  Ferguson,  Clerk.— [J.  W,  H.] 

lOth  July  1833. 

No.  441  ^-^OHN  M'GiLLy  Pursuer^  v^  Mrs  Gilfillan 
and  Husband,  Defenders, 

Process — Jury  Trial — Notice  of— Signature — Held  that  all  no- 
tices of  trial  by  jury  must  be  signed  by  the  party  or  his  agent ; 
although,  in  the  particfdar  case,  the  Ejection  urns  held  to  be  har^ 
red  by  the  delay  in  stating  U,-^matters  being  no  loiter  entire. 

In  this  case  an  issue  was  adjusted,  and  intimation 
of  trial  was  gireti,  by  service  of  the  following  notice 
on  the  agent  of  the  aefenders : 

"  Take  Notice,  that  this  cause  will  be  tried  in  Edinburgh, 
at  the  ensuing  sittings  of  the  Jury  Court,  in  July  next,  or  at 
such  time  and  place  as  the  Court  may  appoint ;  dated  this  29th 
day  of  June  1833. 

**  Party,  Tursuer^s  Agent, 
"  To  John  Golien,  Esq.,  W.S., 

"  Agent  for  the  Defenders.'' 

Bat  a  motion  to  discbarge  the  notice  of  trial  was 

*  In  the  case  of  M'Kay  (11th  July  1821 ;  S.  &  D.),  the 
Court  refused  to  remit*  and  also  in  the  case  of  Jardine  t7th 
July  1826;  S.  &  D.},  after  a  consultation  of  the  Judges  of  both 
JDirisioas. 


made  on  the  9th  of  July,  upon  the  ground  that  the 
notice  was  not  holograph,  and  did  not  bear  the  sig- 
nature of  the  pursuer,  who  was  an  agent,  and  con- 
ducted his  own  case.  The  Court  ordered  the  pursuer 
to  gire  in  a  minute.  In  that,  he  stated  that  the  Act 
of  Sederunt,  29th  November  1825,  required  merely 
that  the  notice  should  be  giren  by  the  party  or  his 
agent ;  that  here  the  notice  not  only  was  so  giren,  but 
stated  by  whom  it  had  been  giren,  which  last  was  the 
very  desideratum  in  the  case  of  Johnstone  v.  Smith, 
6th  July  1833,  in  which  the  notice  was  ex  Jade  anony-^ 
mous ;  that  the  practice  was  against  the  necessity  of 
the  signature  by  either  party  or  agent,  and  conform- 
able to  the  style,  both  of  the  notice  in  question,  and  of 
the  notices  by  the  agent  of  the  defenders,  in  that  rery 
cause  ;  and  lastly,  that  even  if  the  objection  was  good, 
the  defenders,  having  acted  on  the  notice,  were  not 
now  entitled  to  plead  the  objection.  At  advising,  9th 
July  1833, 

The  Lord  Justice^Clerk  thought  that  the  Court  must  follow 
the  practice.  If  the  party  insisted,  the  opinion  of  the  other  Di- 
vision should  be  taken. 

Lord  Meadowbank  observed,  that  it  was  admitted  that  the  no- 
tice had  been  received,  and  that  it  was  filled  up  with  "  party, 
agent**  fiut  the  question  was,  whether  the  notice  should  be 
holograph ;  or  was  a  mere  signature  by  the  agent  sufficient  ? 
What  wta  the  practice  ? 

The  Jury  Clerk  observed,  that  there  was  no  practice  on  that 
point ;  for  notices  were  as  often  unsigned  as  signed. 

The  Court  allowed  the  case  to  statid  over,  to  take 
the  opinions  of  the  other  Judges.    And  thereafter, 

The  Lord  Justiee-C/erk  observed,  that  after  having  consulted 
the  other  Judges,  the  Court  were  unanimously  of  opinion  that 
these  notices  ought  alvniys  to  be  signed.  But  in  this  particular 
case,  in  respect  of  the  lateness  of  the  appearance,  things  being  no 
longer  entire,  they  would  repel  the  objection. 

The  Court  refused  the  motion  for  discharge  of  the 
notice. 

A\ithority  for  Defenders. — Johnstone  v.  Smith,  6th  July 
1833,  First  Division. 

Second  Division. — Act,  P.  Robertson,  J.  Anderson.— ^/^ 
T.  Maitland. — Party,  and  John  Cullen,  W.S.,  Agents. — Mr 
Russell,  Clerk [T.C.J 

loth  July  1833. 

No.  442. — Robert  Hill  and  3onn  Campbell,  Jun,^ 
Pursuers,  v,  Duke  of  Montrose,  Defender, 

Seisin — Warrant-^  Specificafion  of  Lands— Baronv— Temple 
Lands — Possession — Prescription— Title  to  Ezclude^-Non^ 
entry — Rents — /.  An  ob^tion  being  taken  to  a  seisin  in  a  6»- 
rony,  when  produced  eu  a  title  to  certain  lands  alleged  to  belong 
to  the  barony,  that  the  charter  and  precept  on  which  it  proceeded 
made  no  mention  of  the  lands,  and  that  eU  the  time  when  the 
seisin  was  taken  there  was  no  evidence  produced  before  the  notary 
that  the  charter  and  precept  affiled  to  the  lands,  and  warranted 
infefiment.  Objection  repelled, — //.  In  a  declarator  of  non* 
entry  t  j-c.  by  a  superior  of  temple  lands,  in  which  the  defender 
attempted  to  show  that  his  lands  were  not  the  lands  in  questiont 
but  were  truly  held  from  another  superior,  and  were  not  temple 
lands — 7/ie  lands  were  found  to  be  in  non-eiUry,  the  defnuler 
having  failed  to  prove  uninterrupted  forty  years*  possession,  at'" 
tributable  to  an  adverse  right. — ///.  The  Lord  Ordinary  having 
decerned,  in  terms  of  the  libel,  for  the  rents  from  the  date  ofcita* 
tion^  the  Court  recalled,  and  remitted  to  hear  as  to  the  termjrom 
which  they  were  exigible. 

On  the  25th  of  April  1679,  John  Buchanan  of 
Buchanan  sold  to  Grant,  under  a  conditional  reTersion, 
his  lands  and  barony  of  Buchanan,  including  specially 
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the  three  pound  lands  of  Bracherns,  as  well  as  gene- 
rally, 

**  all  and  whole  these  Tempill  lands,  some  time  of  the  deceisit 
Robert  Blare,  commonly  called  Biurets  Spittaln,  with  all  other 
Tempill  landft  and  Spittals  within  the  said  lands  and  barony  of 
Buchanan,  or  whiik  were  in  the  possession  of  the  deceisit  Georgfe 
Buchanan  of  that  Ilk,  ny  father,  with  all  and  sundry  other  Tem- 
pill lands  and  superiorities  whereunto  I  have  right.'* 

It  was  alleged  for  the  defender,  that  Braohemt 
comprehended  the  lands  of  £a8ter  and  Wester  Brac- 
herns,  Clockvraike,  Ballimore,  and  Stronmacnair,  do- 
rived  from  M*Farlane  of  Arrochar.  This  the  pur- 
suers denied,  contending  that  the  latter  lands  were 
separata  tenementa^  forming  no  part  of  the  barony 
or  Buchanan,  but  on  the  contrary,  held  of  their  author, 
a  subject  superior,  the  Baron  of  Drem  (who  had  been 
the  superior  of  M^Farlane  of  Arrochar  in  the  lands), 
and  amounting  together  to  a  three  pound  land  of  old 
extent.  Grant  expede  a  Crown  charter  of  resignation^ 
20th  December  1679,  on  which  he  was  infeft,  31st 
December  1679.  By  a  joint  disposition,  9th  and 
SOth  July  1680,  Buchanan  and  Grant  conveyed  to  the 
Marquis  of  Montrose  various  lands,  being  the  greater 
part  of  the  above  barony,  and,  inter  alia,  ecclesiastical 
and  Spittal  lands,  as  well  as  *'  the  lands  of  Brech- 
whernes,  comprehending *'  They  exe- 
cuted a  second  and  supplementary  conveyance  in  fa- 
Tonr  of  the  Marquis,  28th  August  1680,  reciting  the 
conveyance  in  July,  of**  the  lands  of  Braquhirnes, 
cotnprehendinff  in  manner  therein  expressed."  The 
Marquis  expede  a  Crown  charter,  2d  March  1681,  in- 
cluding "  terras  de  Praquhirns."  On  this  he  was  in- 
feft.  On  the  16th  of  September  1672,  Buchanan  of 
that  ilk,  who  had  got  the  dominium  utile  from  M*Far- 
lane  shortly  before,  sub-feued  to  McGregor  and  spoose, 

*'  all  and  haill  the  three  pound  land  of  Brachem,  comprehending 
the  lands  of  Easter  and  Wester  Brachems,  Clockvraik,  Balli- 
more,  and  Stronmacnair,  lying  in  the  parish  of  Inchcallioch  and 
sheriffdom  of  Stirling  ;'* 

to  be  holden  of  Buchanan  of  Bachanan,  his  heirs  and 
successors.  These  lands,  with  the  exception  of  Clock- 
vraike, came,  in  1754,  into  the  person  of  Alexander 
Graham  of  Brachem,  who,  according  to  the  allegation 
of  the  defender,  thus  became  proprietor  of  the  three 
pound  land  of  Bracherns.  And  these  lands  ultimately 
came  into  the  person  of  the  defender,  partly  as  proprie* 
tor  of  the  dominium  utile,  and  partly  as  mid-saperior. 
But  neither  the  lands  of  Bracherns,  nor  the  others,  were 
specially  mentioned  in  the  subsequent  titles  of  the 
Montrose  family.  In  April  1818,  the  pursuer  Hill, 
as  infeft  in  the  oarony  of  Drem,  brought  against  the 
defender,  and  against  Cooper,  as  proprietor  of  part  of 
the  Spittal  lands  of  Commoquhill  and  Ballindalloch, 
in  the  barony  of  Drem,  an  action  of  reduction-impro- 
bation,  declarator  of  non-entry,  &c^  setting  forth  his 
right  to  the  barony  and  regality  of  Drem, 

**  comprehending,  inter  aiia,  all  and  haill  the  temple  lands  and 
temple  tenements,  with  the  pertinents,  pertaining  in  property  to 
divers  and  sundry  persons,  formerly  holden  by  them  of  the  Right 
Honourable  Thomas  Earl  of  Haddington,  and  Charles  Lord 
Binning,  and  that  in  so  far  allenarly  as  may  be  extended  to  the 
right  of  superiority  thereof  and  to  the  feu  and  blench  duties  and 
casualties,  and  other  duties  and  casualties  thereof,  if  any  be,  and 
sicklike,  all  and  sundry,  and  all  and  wbatsomever  other  temple 
lands  aud  temple  tenements,  of  old  pertaining  to  Lord  Tor^ 


phichen  and  to  umquhile  Robert  Williamson  of  Mnirboose^ 
writer,  or  either  of  them,  in  tenandry,  wherever  the  same  lie 
within  the  kingdom,  either  within  or  without  burgh,  in  landward, 
or  to  any  other  their  predecessors  and  authors,  or  their  vas<^Is 
and  tenants,  or  which  they  enjoyed  and  possessed,  or  lawfully 
might  have  possessed  and  enjoyed,  or  contained  in  the  old  infeft- 
ments  of  erection  of  the  lordship  and  preceptorie  of  Turpbxchen 
and  Saint  John,  or  of  which  the  said  Lord  Torphicheo  and  Ro- 
bert  Williamson,  or  their  predecessors  and  authors,  granted  in- 
feftment  to  any  person  or  persons  at  any  time  bygone,  with  the 
castles,  towers,  o:c.,  excepting  always  the  baronies  and  temple 
lands,  kirks,  tenements,  and  teinds,  which  are  excepted  and  con- 
tained in  the  infeftment granted  to  the  said  umquhile  Robert  Wil- 
liamson of  Muirbouse,  his  heirs  and  assignees,  of  the  temple  lands 
and  tenements  pertaining  to  the  lordship  aud  preceptorie  of  Tor- 
phichen,  in  property  or  tenandry  thereupon,  upon  the  resigna- 
tion  of  the  said  James  Lord  Torphichen,  with  consent  of  James 
Tenant  in  Linhouse,  for  his  right,  title,  and  interest  to  the 
samen  ;  whilk  infeftment  is  dated  at  Edinburgh  the  23d  day  of 
February  1 609  years,  all  united,  annexed,  erected,  created,  and 
incorporated  into  one  haill  and  free  barony  and  regality  of  Drem ; 
and  reserving  and  also  excepting  all  and  whole  the  temple  lands 
and  temple  tenements,  and  teinds,  and  pertinents  thereof,  lying 
within  the  counties  of  Fife,  Kinross,  Clackmannan,  Perth, 
Forfar,  Kincardine,  Banff,  Nairn,  Inverness,  Elgin,  Ross,  Oo- 
marly,  Sutherland,  Caithness,  and  Orkney,  conform  to  instru- 
ment of  seisin  in  the  pursuer's  favour,  dated  the  81st  day  of 
May  1810  years,  and  recorded  in  the  general  register  of  seisins 
at  Edinburgh  the  13th  day  of  June,  same  year ;" 

conclttding  for  redaction  of  their  titles  to  these  parts 
of  the  barony  of  Drem  which  they  claimed — for  de- 
clarator in  favour  of  his  right  to  the  said  subjects ; 
aud  also, 

'*  to  hear  and  see  it  found  and  declared,  by  decree  foresaid,  that 
all  and  sundry  the  lands  and  others  before  mentioncni,  or  such 
parts  thereof  to  which  the  defenders  severally  pretend  right,  or 
now  potsess  by  themselves,  or  others  in  their  name,  are  and  have 
been  in  the  pursuer's  bands  as  superior  thereof  by  reason  of  non- 
entry,  ever  since  the  decease  of  the  last  respective  vassals  to 
him  therein,  and  will  so  continue  ay  and  till  the  lawful  entry  of 
a  righteous  heir  or  heirs  thereto,  or  singular  successors  therein ; 
and,  tiierefore,  that  the  pursuer  has  good  and  undoubted  right  to 
the  feu  or  retoured  duties  of  the  foresaid  respective  lands  or 
others,  yearly,  since  the  death  of  the  respective  vassals  thereim 
as  shall  be  condescended  on  in  the  course  of  thb  process,  until 
the  citations  to  follow  hereon,  and  to  the  full  rents,  matUs,  and 
duties  of  the  said  several  lands  and  others,  to  which  the  delen- 
ders  respectively  claim  right  from  the  said  citations,  and  yearly, 
and  termly,  in  time  coming*  ay  and  until  the  lawful  entry  of  the 
righteous  heirs  or  vassals  therein  ;  and  ought  to  be  duly  answer- 
ed and  paid  thereof.  And  it  beiog  so  found  and  dedared*  the 
defenders,  as  possessors  and  intromitters  with  the  maills  and 
duties  of  the  said  subjects,  ought  and  should  be  decerned  sod 
ordained,  by  decree  foresaid,  to  make  payment  to  the  pursuer,  as 
superior  foresaid,  of  the  feu  or  retoured  duties  of  the  said  subjects 
to  which  they  pretend  right,  and  of  which  they  claim  possession, 
yearly,  since  tne  decease  of  the  last  immediate  vassals  tfaereiii; 
and  that  they  should  be  decerned  and  ordained,  by  decreet  Ibre- 
taid,  to  make  payment  to  the  pursuer  of  the  full  rests*  msiJls»  and 
duties  of  such  parts  of  the  said  lands  belonging  to  tbe  pursuer  as 
they  claim  right  to,  or  are  in  possession  of,  and  that  from  and 
after  the  said  respective  citations  during  the  non-entry,  till  the 
entQT  of  the  righteous  heir  or  heirs  to  the  vassals  tberein ;  and 
also  to  make  payment  to  the  pursuer  of  the  whole  bjrgone  fen- 
duties  due  by  them ;  with  the  farther  sum  of  JC200  Sterling  each, 
of  damages  and  expenses  of  process,  and  of  extracting  the  decreet 
to  follow  hereon.** 

Defences  were  giren  in  for  the  Doke  against  the 
title  of  the  pursuer.  The  chief  objection  was  stated 
thus,  in  the  concluding  paragraph  of  his  memorial ; 

"  The  lands  in  question,  it  will  be  remembered,  are  not  named 
either  in  the  older  titles,  or  even  in  the  charter  of  adjudicatioo. 

which  the  pursuer  now  founds  upon  as  his  title.    Now  it  thus 
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appearsi  that  when  the  noUiy  n  called  upon  to  give  iofeftnients 
in  lands  which  are  not  mentioned  io  the  charter  containing  the 
warrant  for  infeftmeiit,  he  has  no  evidence  or  information  what- 
ever that  the  lands  in  question  are  comprehended  under  the 
general  description  of  the  charter,  or  even  that  they  are  temple 
lands ;  and  even  much  less,  that  they  ever  formed  part  of  the 
lordship  and  preceptory  of  St  John.  But  it  is  a  clear  principle, 
that  there  must  be  evidence  in  writing  to  the  notary  to  instruct 
this  important  fact.  Upon  this  point  the  defender  refers  to  the 
opinions  of  the  Court,  in  the  cases  of  Belsches  and  Murray  p. 
Steuart,  January  21,  1815.  The  defender  confidently  submits, 
that  this  objection  is  quite  conclusive  against  the  validity  and 
sufficiency  of  the  title  which  the  pursuer  has  produced  in  this 
advanced  stage  of  the  litigation." 

"  Juli/  10,  1828. — The  Lords  having  advised  the  cause,  and 
heard  the  counsel  for  the  parties,  refuse  the  desire  of  the  reclaim^ 
ing  note,  and  adhere  to  the  interlocutor  submitted  to  review ;  re- 
serving the  objection  to  the  title  of  the  pursuer  stated  in  the 
concluding  paragraph  of  the  memorial  for  the  defender,  in  order 
that  the  same  may  be  decided  when  the  merits  of  the  cause  shall 
be  disposed  of;  and  remit  to  the  Lord  Ordinary  to  proceed  as 
he  shall  see  just.** 

The  Lord  Ordinary  (Cringletie)  appointed  peremp* 
tory  defences^  iBth   November  182S.     A  record  was 
made  ap.     The  pursuer  Hill,  and  Campbell  bi«  as- 
signee,  pleaded — I.  A  superior  cannot  lose  his  rights 
of  superiority,  non  uiendo — II.  Where  various  sub- 
jects haye,  in  consequence  of  the  power  of  the  Crown 
to  unite,  been  consolidated  into  one  feudal  mass,  un- 
der  the  general  designation  of  a  barony,  possession  of 
a  part  of  such  barony  effectually  preserves  the  right 
of  the  baron  to  the  remainder. — III.  The  vassaFs  en- 
joyment of  the  dominium  utile  is  in  truth  the  posses- 
sion of  the  superior,  in  the  same  way  that  the  posses- 
sion of  the  tenant  is  the  possession  of  the  landlord. 
— IV.   That  John   M*Farlane  baying  possessed   by 
charter  and  sasine,  flowing  from  the  Earl  or  Hadding- 
ton, (otherwise  Melrose,)  for  a  period  of  forty  years, 
his  (the  yassaFs)  prescription  of  a  right  to  the  pro- 
perty or  mid-superiority  of  the  lands  libelled  was 
equivalent  to  a  prescription  of  a  right  to  the  superio- 
rity on  the  part  of  the  Barons  of  Drem.— V.   No 
subject-superior  can   unite  separate  tenements  into 
one  feudal  mass,  the  right  of  union  being  alone  in  the 
Crown. — VI.  In  order  to  acquire  a  prescriptiye  title 
to  heritage,  it  is  requisite  that  a  charter  to  the  lands 
sought  to  be  thus  acquired,  and  an  tnfeftment  follow- 
ing thereon  be  produced,  which  must  be  followed  by 
forty  years  continued  and  undisturbed  possession.-— 
VII.  The  charter,  which  is  to  form  the  basis  of  a  pre- 
Bumptiye  right,  must  be  ex  facie  a  yalid  document ; 
and,  if  defective  in  any  one  of  the  clauses  essential  to 
its  validity,  can  never  found  a  title  upon  which  pre- 
scription can  follow. — VIII.  Where  a  party  intends 
to  set  up  a  prescriptive  right  to  subjects  at  the  timo 
belonging  to  other  parties,  he  must  in  his  charters 
and  infvftments  set  forth  the  names  of  the  subjects 
distinctly  and  particularly,  so  that  the  rightful  proprie- 
tor be  certiorated  of  the  existence  of  an  iniBftment  in 
such  lands,  adverse  to  his  rights ;  but  where  no  ex- 
press infeftment  exists  over  said  lands,  or  any  portion 
thereof,  the  party  endeavouring  to  make  out  a  pre- 
BCriptii^e  title  is  not  warranted  in  attempting  to  iden- 
tify these  subjects  with  other  subjects  havmg  a  dif- 
ferent name ;  and  to  challenge  an  infeftment  in  which, 
previous  to  the  lapse  of  the  prescriptive  period,  the 


rightful  proprietor  had  neither  title  nor  interest.  In 
a  word,  the  attempt  to  acquire  right  to  such  subjects 
must  appear  upon  record,  so  that  every  person  having 
an  interest,  may  have  an  opportunity  m  due  season  of 
challenging  the  acts  of  usurpation. — IX.  There  is  no 
evidence  of  the  lands  of  Praquherns  having  any  con- 
nection whatever  with  the  lands  libelled.  On  the  con- 
trary, the  presumption  is,  that  they  were  a  patch  of 
land  properly  belonging  to  the  barony  of  Buchanan, 
with  which  the  Barons  of  Drem  had  no  concern ;  and 
this  presumption  is  fortified  by  the  facts—- !«/,  That,  ia 
the  guaquidem  of  the  charter  of  resignation,  it  is  ex- 
pressly set  forth  that  the  lands  to  which  this  charter 
had  reference,  were  lands  which  had  belonged  to 
Major  Grant;  whereas  the  two  Brachernes,  Letter- 
arquhill,  Clock vraike,  and  Stronmacnair,  never  be- 
longed, either  in  mid-superiority  or  property,  to  that 
gentleman;  and,  secondly^  That,  in  the  reddendo  of 
said  charter,  no  separate  payment  of  duties  is  stipu- 
lated for  them  ;  nor  indeed  is  any  notice  taken  of  them 
at  all. — X.  Upon  receiving  an  entry  from  the  superior, 
a  singular  successor  is  bound  to  pay  a  year's  rent, 
under  the  customary  deductions. 

The  defender  pleaded — I.  And,  in  objection  to  the 
pursuers  title — The  sasine  produced  by  the  pursuer 
is  irregular,  inept,  and  invalid,  in  respect  the  charter 
and  precept  upon  which  it  proceeds,  make  no  mention 
whatever  of  the  lands  libelled,  and  that  there  was  no 
evidence  produced  before  the  notary  when  the  sasine 
was  taken,  that  the  lands  libelled  fell  under  the  dis- 
positive clause  of  the  charter,  or  that  the  precept  of 
sasine  applied  to  it,  and  warranted  infeftment. — II. 
And  on  the  merits — The  defender,  in  virtue  of  the 
Crown  charter  of  1681,  specially  conveying  the  lands 
of  Bracherns,  and  the  infeftment  of  James  then  Mar- 
quis of  Montrose,  joined  to  the  undisturbed  and  un- 
ciisputed  possession  of  these  lands  had  since  that  period 
by  the  defender  and  his  predecessors,  has  acquired, 
by  the  positive  prescription,  an  undoubted  right  and 
title  to  these  lands,  which  excludes  the  right  of  the 
pursuers. — III.  Independently  of  the  preceding  plea, 
and  in  virtue  of  the  Crown  titles  completed  by  tne  de- 
fender, his  predecessors  and  authors,  subsequent  to 
the  2dth  of  April  1679,  to  the  barony  of  Buchanan, 
and  to   the  whole  ecclesiastical  and   hospital  lands 
within  the  barony,  joined  to  their  undisturbed  and  un- 
interrupted possession  during  that  period,  comprising 
nearly  one  hundred  and  fifty  years,  the  defender  has 
acquired,  by  the  positive  prescription,  an  undoubted 
rigfnt  to  the  lands  in  question,  exclusive  of  the  pur- 
suer s  right  and  title. — IV.  £xeept  in  so  fiar  as  the  de- 
fender has  acquired,  by  positive  prescription,  an  un- 
doubted right  and  title  to  these  lands,  ne  is  impro- 
perly oalled  as  a  defender  in  the  present  action,  since, 
with  the  exception  of  the  lands  of  Bracherns,  consist- 
ing of  the  lands  conveyed  by  John  Buchanan,  the  de- 
fender is  not  in  possession  of  the  lands  libelled. 

The  Lord  Ordinary  (Fullerton),  26th  November 
1830,  ordered  cases. 

«  The  Lord  Ordinary  (20th  February  18d3>)  having  considered 
the  remit  from  the  Second  Division,  dated  the  10th  day  of  July 
1828,  and  the  closed  record,  revised  memorials  (cases)  for  the 
parties,  and  whole  process,  and  heard  parties*  procurators,  repels 
the  reserved  objection  to  the  title  of  the  pursuer ;  and  also  repels 
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tbe  defences  on  the  merits,  and  decernfl  in  terms  of  the  latter 
conclusions  of  the  libel,  which  relate  to  non-entry,  and  the  con- 
sequences thereof:  Finds  no  further  expenses  due  to  either  party. 

— Note The  Lord  Ordinary  thinks  that,  on  the  supposition 

that  the  lands  to  which  this  process  relates  formed  part  of  the 
barony  of  Drem,  then  the  notary  was  entitled  to  make  out  an  in- 
strument of  sasine  of  these  lauds  as  part  of  that  barony,  as  in 
other  cases  of  sasines  of  parts  of  baronies,  without  referring  to 
written  evidence,  or  any  evidence  produced  to  cause  bis  know- 
ledge that  these  lands  were  part  of  that  barony.  On  the  merits, 
the  Lord  Ordinary  is  satisfied  that  the  lands  in  question  are 
temple  lands,  and  the  right  to  them  truly  derived  by  the  defen- 
der from  the  authors  of  the  pursuer  as  superiors.  Then  the 
Lord  Ordinary  conceives  that,  truly  having  right  under  the 
temple  superior,  the  defender  cannot  exclude  that  superior,  ex- 
cept by  positive  prescription,  i,  e.  by  unequivocal  possession 
upon,  or  ascribable  wholly  to,  an  express  title  derived  from  ano- 
ther person  as  superior,  continuing  and  existing  together  for  forty 
years  ;  and  the  Lord  Ordinal^  is  not  satisfied  that  either  one  or 
the  other  did  so  continue.  There  is  some  appearance  that  part 
of  the  lands  in  question  were  included  in  one  charter  from  the 
Crown ;  but  this  is  not  continued  in  the  after  titles,  and  does 
not  appear  to  have  stood  unaltered  for  forty  years.  And  there 
appears  no  possession  attributable  to  any  right  adverse  to  the 
temple  right,  by  payment  ot  reddendo  to  the  King,  or  othenvise.** 

The  defender  reclaimed.  At  adviHing,  18th  Jane 
1833, 

Lord  Glenlee  thought  it  indispensible  that  Mr  Campbell's 
seisin  should  be  printed. 

TIte  Lord  Justice- Clerk  thought  that  the  Court  should  see  the 
very  words  of  it.  The  original  seisin  had  been  wrong  registered. 
A  new  charter  and  seisin  had  been  expede  in  1824,  to  cure  this. 
It  was  the  very  tongue  of  Mr  Campbell's  trump. 

The  Coart  delayed  till  the  seisin  shoald  be  printed. 
At  a  second  advising, 

Lord  Cringletie  bad  called  oo  the  defender  to  show  a  title  to  ex- 
clude by  a  prescriptive  right.  The  judgment  as  to  Bnquhairns, 
&c.,  was  correct.  These  lands  formed  no  part  of  the  barony  of 
Buchanan.  The  barony  was  erected  before  that  time.  These  lands 
were  subsequently  omitted.  And  the  Duke  had  not  been  able 
to  trace  them  in  any  charter  since.  He  bad  shown  no  right  by 
positive  prescription.  And,  therefore,  Mr  Hill's  right  remained 
entire.  Then  came  the  special  objection  to  the  seisin  by  the  no- 
tary, that  be  had  no  right  to  specify  the  lands  as  temple  lands, 
because  there  was  no  evidence  of  their  being  so  in  the  charter. 
But  it  was  plain  that,  when  the  barony  of  Drem  was  mentioned 
generally,  the  notary  must  have  gone  to  some  one  part  of  it  or  other. 
Yet,  the  same  objection  would  equally  apply  to  any  place, — be- 
cause no  particular  place  was  mentioned  in  the  charter.  The  notary 
went  to  these  places  virtute  dupensationit,  and  he  gave  infeft- 
ment  in  those  parts  of  the  barony,  and  nothing  else.  In  the  case 
of  Steuart.  there  was  nothing  of  this  kind.  If  Mr  Hill  had  a 
right,  all  that  the  Duke  could  do  was  to  demand  that  be  should 
make  up  his  titles.  As  to  Mr  Campbell's  seisin,  again,  it  in- 
eluded  the  lands,  and  was  quite  good  in  itself.  Although  it 
might  flow  a  non  habente  potettatem,  that  was  not  the  objection 
here  taken.     He  would  repel  the  defences  on  the  merits. 

Lord  Glenlee  agreed  with  the  Lord  Ordinary,  except  on  one 
point,  in  regard  to  which  he  thought  that  he  had  been  a  little 
premature.  The  interlocutor  not  only  found  that  the  lands  were 
temple  lands,  but  decerned  in  the  conclusions  for  non-entry,  &c. 
The  pursuer  demanded  the  rents  of  the  lands  since  citation,  as 
well  as  before.  But  the  superior  wss  not  always  entitled  to  the 
rents  since  citation.  He  would  find  that  the  lands  were  in  non^ 
entry,  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly. 
The  Lord  Ordinary  had  in  his  note  indicated  what  made  the 
case  quite  different  from  those  of  Steuart,  &c.  In  the  case  of 
Steuart,  there  was  no  evidence  in  the  charter  and  seisin  that 
the  lands  were  not  included  in  the  deed  of  entail.  In  another 
case  (reported  by  Kjlkerran),  the  instrument  did  not  bear  that 
evidence  had  been  produced  that  the  lands  were  in  the  county 
of  Ayr,  or  fell  under  the  heritable  bond.  This  was  held  not  suffi- 
cient in  a  competition  with  one  acquiring  an  opposite  right  And 


in  another  case,  ten  years  after,  the  Court  held,  that  a  general 
conveyance  was  a  good  precept  forinfeftmentin  any  lands  which 
could,  before  the  notary,  be  instructed  to  belong  to  the  granter. 
There  was  no  occasion  to  produce  the  original  titles  of  these  lands, 
in  order  to  show  to  the  notary  that  they  bad  been  united.  The 
notary  might  have  gone  wrong  in  stating  that  they  were  temple 
lands.  But  that  could  not  vitiate  the  instrument.  This  was  the 
proper  action  in  which  to  try  the  question.  It  was  not  necessary 
to  bring  a  separate  declarator.  As  to  Mr  Campbell's  seisin,  the 
Court  had  nothing  to  do  with  it,  as  it  had  been  confirmed.  He 
should  sist  himself  and  make  an  end  of  the  matter.  It  was  not 
denied  that  the  charter  in  1681  bad  continued  effectual  dow 
to  the  present  time.  He  might  have  said,  that  he  possessed  un- 
der  apparency.  And  if  this  had  been  accompanied  with  any 
payment  of  reddendo,  there  might  have  been  something  in  it. 
But  this  was  not  pretended.  The  failure  lay  in  this,  that  there 
was  no  proof  of  exclusive  possession  of  the  vassalage  for  forty 
years  together. 

Lord  Juttice'Cierk  had  formerly  thought  it  right  to  look  into 
the  case  of  Steuart  of  Daltonish.  But  he  now  thought  that 
the  objection  taken  to  the  seisin  did  not  apply.  Here  tbe  lands 
were  mentioned  as  part  of  the  barony  of  Drem.  Then,  had  tbe 
Duke  made  out  an  exclusive  title  ?  It  was  clear  that  he  bad  noL 
The  lands  were  temple  lands.  And  there  was  no  proof  of  any 
holding  from  the  Crown  for  forty  years.  The  decision  on  the 
liability  was  premature.  It  was  enough  to  find  at  present  that 
the  lands  were  in  non-entry. 

The  Court 

*'  Adhere  to  the  interlocutor  of  the  Lord  Ordinary  submitted  to 
review,  in  so  far  as  it  repels  the  objection  to  tbe  pursuer's  title, 
and  right  to  claim  the  duties  of  non-entry ;  but  remit  to  bis 
Lordship,  with  power  to  recal  that  interlocutor  quoad  ulirot  and 
to  hear  parties  farther  as  to  the  term  from  which  these  duties  of 
non-entry  are  now  exigible  by  the  pursuer,  and  in  so  far  as  it  finds 
no  further  expenses  due  to  either  party,  and  to  do  therein  as  to 
bim  shall  seem  just." 

Authorities  for  Pursuers. — Enk.  B.  IT.  t.  6,  see.  IR.  Stair, 
B.  II.  t.  2,  sec.  44.  Ersk.  B.  III.  t.  7,  sec.  12.  Stair.  B. 
II.  t.  10,  sec.  16.  Bank.  B.  II  t.  4,  sec.  1  &  2.  Ersk.  B.  II. 
t.  S,  sec.  4&  Act  of  Parliament  1617,  cap.  12.  Bank.  B. 
IL  t  12,  sec.  11.  Craig,  Lib.  L  Dieg.  9,  8,  29.  Bank.  VoL 
L  t.  2,  p.  69.  Ersk.  Principles,  B.  II.  p.  154,  10th  Edit. 
Ferguson  v,  Gracie,  Winter  Session  1832,  Opinion  of  Court, 
and  Interlocutor  of  Lord  Corehouse.  Stair,  ill.  3.  44.  Ait- 
ken,  v.  Orineslaw;  Dune,  p.  41.   Bortbwick;  Dorie,  p.  410. 

Authorities  for  Defender. — Wallace,  23d  June  1742.  Belches, 
21st  January  1815.  Peacock  o.  Glen,  (since)  Bruce,  De- 
cember 1770.  Walker,  7th  February  1827.  Forbes's  Trustees, 
3 1  St  January  1822.  Duke  of  Buceleucb  v.  Cuningbame,  30th 
November  1826.  Duke  of  Buocleuch  o.  Officers  of  State,  5th 
August  1768  and  1st  February  1770. 

Second  Division. — Lord  Ordinary,  Mackenzie. — Aci,  Maid- 

menu '— JU*  Dean   of  Faculty  (Hope),   Rutherford John 

Canopbell,  Junior,  W.S.,  &  Dundas&  WUson,  C.S.*  Agents.— 
Mr  Ferguson,  Clerk. — [T.  C.J 

IIM  Ju/^183S. 

No.  443. — Gow,  Puriuer, 

Process — Cessto  Bonorum — Act  of  Sederunt,  14th  June  1671. 
I—  Thepurtuer  of  a  cessio,  who  had  been  ineareerated  and  liberated 
the  same  dajf  on  a  ndt^bitt,  ordered  to  lodge  a  minuU  of  the  eir- 
eumUances  eonneUed  with  hit  liberation  and  residence  mlhin 
the  jurisdiction  qfthe  Magistrates. 

The  ponaer  was  incarcerated  in  the  jail  of  Edin- 
bnrffh  on  3d  May,  and  of  the  same  date,  obtained  a 
certificate  of  ill  health,  on  which  he  was  liberated 
nnder  the  Act  of  Sederant,  14th  June  1671.  Before 
proceeding  with  the  cessiOf  the  Court  prononnced  the 
following  interloctttor : 

"  The  Lords  having  heard  counsel,  appoint  the  pursuer  to  put 
in  a  minute,  stating  idl  tbe  cireuaistaBces  connected  with  his  li- 
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beretion,  as  Bick ;  and  whether  and  how  long  he  continued  to  re- 
side within  the  jurisdiction  of  the  Magistrates?" 

First  Division — AcL  Sandford.— J.  B.  Watt,  Agent.— D. 
Clerk — [G.Z>.] 

lUh  July  1833. 
No.  444. — William  Thomson,  Pursuer^  v.  His  Crb- 

DITORS. 

Procesa^Cessio  Bonorum— ./.  Held  not  to  he  a  good  objeciion 
to  a  proeett  o/cessio,  that  the  purnter  had  paid  a  irifiing  tirht 
to  an  omiited  creditor,  to  save  the  expense  of  calling  him, — II, 
Ko  preliminary  objection  having  been  statedt  that  the  roll  of  ere^ 
ditort  put  up  in  the  Outer- House  was  deficient — Held  too  late 
to  obfect  in  the  Inner- House^  that  the  names  of  omitted  cre» 
ditors  had  been  filled  into  the  summont  after  it  had  been  called. 

The  porsaer  raised  a  procens  of  cessfo  against  his 
creditors.  In  the  answers  to  the  condescendence  it 
was  objected,  that  a  creditor  (Robert  Thomson)  had 
not  been  called  ;  and  it  was  now  stated  at  the  bar  that 
the  debt  due  to  this  creditor  had  been  paid  yesterday. 
It  was  farther  objected,  that  the  names  of  certain  other 
creditors  who  had  not  been  originally  cited,  had  been 
yesterday  filled  into  the  saromons.  Answered — The 
debt  doe  to  Robert  Thomson  was  only  I9s.,  and  the 
parsaer  paid  it  to  save  the  expense  of  a  supplementary 
summons,  which  would  have  been  £3,  I9s.  The  other 
objection  comes  too  late,  as  a  roll  of  creditors  was  put 
up  in  the  Outer- House,  and  no  preliminary  objection 
was  stated  that  it  did  not  contain  the  names  of  all 
the  creditors,  who  must  now  be  presumed  to  hare  been 
regularly  cited. 

The   Court  thoi^ht  the  first  objection  not  well 
founded,  and  that  the  second  came  too  late ;  and  they 
superseded  the  case  on  the  merits. 
First  Division. — Act,  Guninghame. — Alt,  Munro.— L^-^^*] 

IIM  Ju/y  1833. 

No.  445. — James  Macdowall,  Factor  for  Mrs  E. 
Macoowall  or  Mbnzibs,  Pursuer^  v,  Peter 
Hill  &  Others  (Daniel  Macdowall's  Trus- 
tees), Defenders, 

Trust — Donation— Revocation — Legacy — A  party  having  exe- 
cuted and  delivered  a  deed,  without  a  clause  of  revocation,  con- 
veying a  certain  fund  to  trustees  for  payment  of  a  life  annuity 
to  his  sister,  and  the  remainder  of  the  interest  to  his  daughter-^ 
Held,  I,  That  the  deed  was  not  revocable,  and  that,  at  all  events, 
certain  letters,  and  a  power  of  attorney,  substituting  another 
fund  for  payment  of  the  annuity,  did  not  revoke  it,—IL  That 
a  legacy,  subsequently  bequeathed  to  the  annuitant  in  the  granUr^s 
general  settlement,  did  not  operate  as  an  extinction  of  the  an- 
nuity — the  settlement  containing  no  declaration  to  that  effect. 

On  23d  March  1818,  the  late  Daniel  Macdowall, 
of  the  island  of  St  Vincent,  executed  a  trust-deed,  by 
which  he  conveyed  to  the  defenders,  Peter  Hill  and 
others,  the  sum  of  £4100  Sterling,  contained  in  four 
heritable  bonds  over  the  estate  of  Ottar,  to  which 
bonds  the  truster  had  right  by  progress,  but  in  trust 
always,  for,  inter  alia,  the  following  purposes,  viz. : — 

'<  Prima,  That  my  said  trustees  who  shall  accept,  shall  be 
bound  to  invest,  on  good  heritable  or  personal  security,  or  6o- 
yemment  or  bank  stock,  or  any  other  security  which  shall  ap- 
pear  proper  and  eligible,  the  foresaid  principal  sum  hereby  con- 
veyed, and  shaU  yearly  or  half-yeariy  uplift  the  interests,  profits, 
or  dividends  arising  thereon,  and  shall  pay  therefrom  to  my  sis- 
ter Elizabeth  Macdowall  or  Menzies,  residing  in  Crieff,  widow 
of  John  Menzies  ,  during  all  the  days  of  her  life, 

the  sum  of  £49  Sterling  yearly,  at  two  terms  in  the  year,  Whit- 


sunday and  Martinmas,  equally,  commencing  the  first  payment 
thereof  at  .     Secundo,  I  hereby  appoint  my  said 

trustees,  during  the  lifetime  of  my  said  sister,  to  pay  over  the 
remainder  of  the  said  interest,  profits,  or  dividends,  and  after 
the  death  of  my  said  sister,  to  pay  over  the  whole  interest,  pro- 
fits, or  dividends  arising  thereon,  to  my  daughter  Ann  Mac- 
dowall, presently  residing  in  Buccleugh  Street,  Edinburgh,  dur- 
ing  all  the  da3rs  of  her  life," 

and  after  Ann  Macdowall's  death,  the  interest  and 
capital  to  be  disposed  of  as  therein  mentioned.  This 
deed  contained  no  clause  of  revocation.  It  was  deli- 
vered to  the  trustees,  and,  on  1 1th  June  1824,  it  was 
recorded  in  the  books  of  Council  and  Session.  The 
whole  of  the  trustees,  except  one,  accepted,  and  ap- 
pointed Mr  Peter  Macdowall,  one  of  their  number,  to 
be  their  factor.  On  19th  February  lu24,  the  truster 
wrote  to  his  daughter,  Miss  Ann  Macdowall : 

'*  I  have  written  to  Mr  P.  Macdowall,  in  future  to  pay  Mm 
Menzies*  annuity  from  Colonel   Stewarts*  interest,  instead  of 

faying  it  from  you.  which  will  be  adding  ^40  to  your  income, 
hojte  that  sum,  added  to  what  you  had  tyefore,  will  make  you 
comfortable,  as  it  is  my  sincere  wish  that  you  should  be  so.** 

The  letter  here  referred  to,  as  written  by  the  trus- 
ter to  Mr  Peter  Macdowall,  was  dated  7th  February 
1824',  and  was  in  these  terms: — 

"  I  will  be  much  obliged  to  yoo  if  you  will  pay  Mrs  Men- 
zies*  annuity  from  Colonel  Stewarts*  money,  instead  of  pitying 
it  from  Ann's  money.'* 

The  truster  again  wrote  Mr  Peter  Macdowall,  in 
similar  terms,  on  the  same  day  that  he  wrote  the 
above  letter  to  his  daughter,  viz.,  I9th  February  1824'. 
On  29th  April  1824,  the  truster  executed  a  settle- 
ment, conveying  his  estates,  of  every  description,  to 
certain  trustees  and  executors,  for  the  purposes  there- 
in mentioned,  and,  inter  alia^  for  payment  to  his  sister, 
Mrs  Menzies,  of  a  legacy  of  £1000.  This  deed  made 
no  mention  of  the  previous  annuity  provided  to  his 
sister.  On  25th  .luly  1826,  the  truster  executed  a 
power  of  attorney,  by  which  be  appointed  iM  r  Joseph 
Gordon  and  Mr  Robert  Paton,  W.S.,  to  be  his  attor- 
neys for  the  purposes,  inter  a/ta,  that  they  or  either  of 
them  should  receive  the  interest  of  a  bond  for  £1500 
(mentioned  in  the  above  quoted  letter  to  Miss  Mac- 
dowall, of  19th  February  1824),  due  to  the  truster 
by  Colonel  Stewart  of  Garth, 

*'  so  long  as  the  principal  sum  remains  unpaid ;  and  in  case  of 
payment  of  the  principal  sum,  to  reinvest  the  same  in  good 
bond  security,  or  in  the  public  funds  of  Great  Britain,  and  when 
so  invested,  to  receive  the  interest  and  dividenda  arising  on  the 
same,  out  of  which  interest  and  dividends  the  said  attorneys,  or 
either  of  them,  shall  pay,  or  cause  to  be  paid  to  Elizabeth  Mac- 
dowall or  Menzies,  residing  in  Crieff,  my  sister,  during  all  the 
days  of  her  life,  the  sum  of  £40  Sterling,  annually,  by  half- 
yearly  payments,  at  the  terms  of  Whitsunday  and  Martinmas, 
and  that  m  lieu  and  place  of  an  annuity  of  £40  Sterling,  pro- 
vided to  be  paid  to  her  by  a  conveyance  in  trust,  executed  by 
me  on  2ddday  of  March  1818,  conveying  certain  sums,  amount- 
ing to  j£4 100  Sterling,  to  certain  trustees,  of  whom  Peter  Hill, 
Esq.,  late  bookseller,  now  of  the  city  cess-oflBce,  Edinburgh,  is 
the  sole  acting  survivor,  for  behoof  of  Ann  Macdowall,  daugh- 
ter of  the  said  Daniel  Macdowall,  now  Mrs  Ann  Hill,  spou«e 
of  Peter  Hill,  junior,  bookseller  in  Edinburgh,  and  her  lawful 
children,  the  wish  and  intention  of  the  said  Daniel  Macdowall 
being,  that  the  whole  interest  of  the  said  sum  of  jC4I00  Ster- 
ling be  paid  to  the  said  Mrs  Ann  Hill  during  her  lite,  and  after 
her  death,  to,  or  for  the  use  of  her  children,  as  directed  by  the 
said  trust-deed.*' 

In  September  1826>  Peter  Hill,  then  sole  survivor  of 
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the  accepting  trustees  under  the  deed  of  March  1818^ 
nominated  and  assumed  Adam  Luke,  Joseph  Mac- 
dowall,  and  Joseph  Gordon,  W.S.,  to  be  trustees  along 
with  him  in  executing  the  said  trust.    Mr  Luke  did 
not  accept,  but  Mr  Macdowall  and  Mr  Gordon  did  so* 
The  annuity  due  to  Mrs  Menzies  was  paid  to  her  by 
Mr  Peter  Macdowall,  the  factor  of  the  trustees,  down 
to  his  death  in  December  in  1825 ;  but  subsequent  to 
the  date  of  the  power  of  attorney  executed  in  July 
1826,  the  receipts  bore,  that  the  annuity  had  been  paid 
by  *'  Joseph  Gordon,  attorney  of  Daniel  Macdowall, 
£sq.,  St  Vincent."    It  was  alleged,  however,  on  the 
part  of  Mrs  Menzies,  that  she  was  an  old  lady  of  from 
ninety  to  ninety-five  years  of  age :   That  she  knew  no 
language  but  Gaelic, — could  not  write ;  and  that,  in 
point  of  fact,  these  receipts  were  signed  for  her  by  her 
son,  without  her  knowing  any  thing  about  the  power 
of  attorney.  The  truster  died  in  1830,  and  in  January 
1832,  the  pursuer,  as  factor  for  Mrs  Menzies,  raised  the 
present  action  against  the  trustees  under  the  deed  of 
23d  March  1818,  and  deed  of  assumption  of  September 
1826,  concluding  for  payment  of  the  annuity  due  to  Mrs 
Menzies,  from  and  after  Whitsunday  1830,  and  in  time 
coming  during  her  life.    In  defence,  the  trustees  stated, 
That  the  object  of  the  trust-deed  was  not  to  give  any 
rested  interest  to  Mrs  Menzies  in  the  annuity  pro- 
vided to  her,  but  to  place  in  safe  hands,  a  capital  for 
the  support  of  the  truster's  daughter,  while  she  should 
remain  unmarried :  That  neither  to  his  daughter  *  nor 
to  his  sister,  did  the  truster  grant  any  bond  or  obli- 
gation, nor  was  any  intimation  of  the  trust-deed  made 
to  Mrs  Menzies,  who  merely  received  the  annuity  as 
a  donation  from  her  brother,  to  whom  alone  the  trus- 
tees were  accountable:  That  the  deed  was  in  its 
nature  revocable,  being  purely  gratuitous,  and,  in  point 
of  fact,  had  been  revoked  by  the  truster,  by  the  letters 
to  Mr  Peter  Macdowall  and  Miss  Macdowall,  of  7th 
and  I9th  February  1824,  and  the  power  of  attorney 
of  25th  July  1826,  from  which  it  was  manifestly  the 
truster's  intention  that  the  annuity  should  from  thence- 
forth be  payable  out  of  the  interest  of  Colonel  Stew- 
art of  Garth's  bond  for  £1500,  and  not  from  the  fund 
eonveyed  to  the  trustees,  which  was  appropriated  en- 
tirely to  the  truster's  daughter;  so  that,  if  Mrs  Men* 
zies  had  a  claim  for  her  annuity  at  all,  it  must  be 
against  the  truster's  general  estate  and  executors,  and 
not  against  the  special  fond  conveyed  to  the  defenders, 
for  behoof  of  the  truster's  daughter ;  but  that  as  Mrs 
Menzies  had  got  a  bequest  of  £1000  by  the  truster's 
settlement,  this  must  be  presumed  to  be  in  full  of  all 
claims,  so  that  the  annuity,  even  if  not  revoked,  was 
extinguished.    The  defenders  therefore  pleaded-~L 
As  the  trust-deed  libelled  on  never  was  intended  or 
authorised  by  the  truster  to  be  delivered  for  behoof  of 
any  third  party,  so  as  to  place  the  funds  beyond  his 
own  control  and  disposal,  as  this  appears  from  his 
holograph  letters,  and  as  the  annuity  or  temporary 
provision  libelled  on  was  entirely  gratuitous,  it  cannot 
now  be  legally  claimed  by  the  pursuer. — 11.  The  pur- 
suer having  agreed  to  the  recal  of  the  provision  in 
nuestion,  and  having  accepted  payment  from  Mr  Mac- 
Gowall  and  his  attorneys  for  a  series  of  years  prior  to 
his  death  of  his  allowance  to  her,  and  acknowledged 
the  payment  of  it  as  made  out  of  another  fund^  she 


homologated  and  acquiesced  in  the  recal  as  at  one 
time  proposed  to  be  arranged  under  the  trnst-deed, 
and  cannot  now  claim  any  part  of  the  fund  in  ques- 
tion.— III.  At  any  rate,  as  it  was  the  late  Mr  Mac- 
do  walFs  own  understanding,  that  he  had  a  control 
over  the  funds  conveyed  by  his  trust-deed  of  1816, 
and  as  he  acted  on  that  understanding  and  belief,  and 
executed  a  settlement  subsequently,  whereby  he  made 
a  larger  and  far  more  valuable  provision  to  the  pur- 
suer,  the  latter  bequest  must,  in  the  special  circum- 
stances of  this  case,  be  held  as  a  satisfaction  of  the 
other ;  and  the  pursuer,  under  a  fair  and  bona  fide  con- 
struction of  Mr  Macdowall's  deeds,  cannot  claim  both 
provisions. — IV.  The  pretended  disclamations  of  the 
trustees,  founded  on  by  the  pursuer,  have  been  ob- 
tained collusively,  or  have  been  signed  in  error,  and 
by  means  of  gross  misrepreseutation,  practised  on  ig- 
norant or  facile  parties*  At  all  events,  they  do  not 
entitle  the  pursuer  to  get  a  decree  to  affect  the  trust* 
estate,  till  the. defence  of  Mr  Gordon,  the  other  trus- 
tee, on  the  merits  is  discussed,  more  especially  as  the 
only  party  personally  interested  in  the  question  (Mrs 
Hill,  formerly  Miss  Macdowall,)  has  not  been  made  a 
party  to  this  action. 

The  pursuer  pleaded — L  Whether  against  all  the 
trustees  or  against  the  quorum  only,  the  pursuer  is 
entitled  to  such  decree  as  will  enable  him  to  obtain 
payment  of  his  claims  from  the  trust-funds;  Mr  Gor- 
don, the  dissenting  trustee,  having  no  right  to  sway 
the  quorum,  and  prevent  them  from  satisfying  the 
pursuer's  demands  as  they  desire  to  do. — 11.  As  the 
trust-deed  was  delivered  and  acted  upon,  and  con- 
tained no  power  of  revocation  or  alteration,  it  con- 
ferred a  right  of  annuity  on  Mrs  Menzies,  which  the 
grantor  himself  could  not  by  any  deed  revoke  or  pot 
an  end  to,  without  her  consent. — 11 L  Supposing  it 
competent  for  him  to  have  done  so,  it  was  not  re- 
voked  by  mandates,  or  powers  of  attorney,  not  ad- 
dressed to  his  trustees,  and  merely  changing  the  sonroe 
from  which  it  was  to  be  paid,  and  which  expired  on 
the  death  of  the  grantor. — IV.  Whatever  objection 
there  may  be  to  the  legacy,  which  is  not  hujus  loci, 
there  can  be  none  to  payment  of  the  provision,  oonsti- 
tuted  as  it  is  by  a  deed  which  became  irrevocable 
from  the  moment  of  its  delivery,  and  which,  in  point 
of  fact,  the  grantor  never  attempted  to  revoke. 

The  Lord  Ordinary  (FuUerton)  on  13th  June  1833, 

*'  Having  heard  parties'  procurstors,  and  considered  the  closed 
record  and  process,  repels  the  defences,  and  decerns  against  the 
defenders  in  terms  of  the  condusions  of  the  libel :  Finds  the  pur- 
siier  entitled  to  expenses,  and  allows  an  account  thereof  to  be 
given  in,  and  to  be  taxed  by  the  auditor. — iVo/e.— i^inf,  Coa- 
sidering  the  terms  of  the  trust-deed  libelled  on,  and  what  followed 
on  it,  the  Lord  Ordinary  must  bold  it  to  have  been  ddivered  to  the 
trustees  for  the  benefit  of  the  pursuer,  as  well  as  the  other  parties 
interested  under  it,  and  to  have  been,  after  such  delivery,  beyond 
the  reach  of  recal  by  the  granter,  as  it  confessedly  reserved  no 
power  of  revocation.  Seeondljf,  There  is  no  ground  for  holdiiig, 
that  any  revocation  of  the  provision  contained  in  it,  in  favour  crif 
the  pursuer,  was  contemplated.  It  is  true  Uiat,  by  the  power  of 
attorney  of  25th  June  1826^  Mr  Macdowall  chose  to  substitute  a 
payment  of  the  annuity  out  of  another  fund  for  that  out  of  the  fund 
under  trust,  and  had  he  provided  for  the  aecure  contiouaiioe  of  such 
substituted  payment,  the  pursuer  might  have  had  no  interest  to 
object.  But  the  power  of  attorney  of  course  fell  at  his  death»  and 
the  £und  to  which  the  power  of  attorney  applied,  meiged  io  his 


1833.] 


THE  SCOTTISH  JURIST. 


557 


general  property,  the  conseqiienres  of  which  be  mn^t  be  presumed 
to  hnve  been  aware.  In  these  circumstancefi,  the  provision  in  the 
tru5»t-deed  must,  of  course,  receive  effect,  unless  it  could  be  shown 
that  the  legacy  of  £1000.  bequeathed  by  Mr  Mardowall  to  the  an- 
nuitant,  was  intended  to  discharge  the  annuity.  But  the  settlement 
contains  no  declaration  to  that  eifect,  and  there  are  no  legal  grounds 
for  presuming  such  to  have  been  the  intention  of  the  testator.** 

The  defender,  Mr  Gordon,  reclaimed  and  pleaded, 
That  although  his  co-tru»tee8  had  disclaimed  the  de- 
fence to  the  present  action,  the  pamuer  wtm  not  en- 
titled to  decree  against  the  trust-estate,  as  the  de- 
fender, Mr  Gordtm,  had  paid  the  whole  interest  of 
the  money  to  Mrs  Hill  (formerly  Miss  Macdowall), 
and  in  the  event  of  her  death,  before  he  had  an  oppor- 
tunity of  retaining  a  sufficient  portion  of  the  interest 
to  reimburse  himself,  he  woula  be  unable  to  obtain 
re  pa]^ment. 

Lord  Gillies. — Mr  Gordon  should  have  been  more  cautious  in 
paying  to  Mrs  Hill. 

I^nrd  Prtsidgnt. — Mr  Gk>rdon  may  make  Mrs  Hill  refund. 
If  she  happen  to  die,  he  must  blame  himself  for  having  paid  to 
her. 

Lord  ^djgfrov*— There  may  be  a  reservation  of  Mr  Gordon's 
relief  against  Mrs  Hill. 

The  Court  adhered, 

"  Reserving  to  Mr  Gordon  his  relief  against  Mrs  Hill,  or  any 
fund  to  which  she  may  be  entitled  under  the  truKt-deed  in  ques- 
tion :   Find  the  pursuer  entitled  to  additional  expenses,*'  &c. 

Pursuer's  Authorities.— Erslc  B.  IIL  t  3,  sec.  31.  Stair, 
B.  I.  t.  5,  sec.  6* 

First  Division.— Lord  Ordinary,  Fullerton,—>^c/.  Skene  and 
Macallan;  William  Sanderson,  W.S.,  Agent — jIU.  Keay  and 
Cuuinghame;  Joseph  Gordon,  W.S.,  Agent — [G.  />.] 

lUkJulif  1833. 

No.    446.  —  Alexander   Crichton,   Suspender^  v. 
Alexander  Watt,  Charger. 

Bill  of  Exchange — Process— Proof—- Tifttf  acceptor  of  a  biU  being 
charged  for  pt^fment,  and  hatting  presented  a  iutf^ensinn^  on  the 
ground  that  he  had  sent  the  monry  by  a  third  party,  who  had 
paid  it  to  tfte  charger  /  and  the  charger  having  admitted  that  he 
received  the  money,  but  averred  that  it  was  paid  to  him  in  «r- 
tinction  of  a  bill  due  by  the  person  who  brought  it,  which  bill 
was  one  poUnd  less  than  the  money  paid,  and  had  not  been  de- 
livered up,  but  loas  now  produced ;  and  the  statements  of  the 
charger  being  vague  and  unsatitfactory^-'LeUers  suspended  sim- 
pliciter,  with  expenses. 

Watt  charged  Crichton  to  pay  to  him  a  bill  of  £60 
Sterling,  dated  29th  July  18:^8,  and  payable  four 
months  after  date,  deducting  £28,  59.  paid  in  part. 
Crtchton  presented  a  bill  of  suspension,  alleging  that 
he  purchased  from  the  charger  several  horses,  for 
which  he  granted  his  acceptance  for  £60,  being  the 
bill  on  which  the  charge  proceeded.  It  had  been 
bargained,  that  after  the  snspender  had  a  trial  for  so 
long  of  these  horses,  it  should  be  in  his  power  to  re- 
tarn  any  one  of  them  that  might  not  exactly  suit  him ; 
and  that  its  value,  alonr  with  the  expense  of  its  keep 
during  the  time  it  migiit  be  in  the  suiipender^s  pos- 
session, shonld  be  put  to  the  credit  of  his  bill.  Upon 
trial,  one  of  the  horses  turned  out  not  to  suit  the  sus- 
pender's purpose,  and  he  accordingly  returned  it  to 
the  charger  in  terms  of  the  agreement,  it  had  been 
Talued  to  the  suspender  at  £27,  and  the  expenses  of 
its  keep  during  the  time  it  was  with  him  was  £2,  so 
that  the  sum  that  in  consequence  fell  to  be  put  to  the 
credit  of  hxn  bill  was  £29,  leaving  a  balance  of  £31 ; 


when  the  bill  fell  doe,  the  suspender,  being  engaged, 
could  not  wait  personally  on  the  charger  to  pay  it,  he 
however  sent  the  £31  with  Mr  John  Dunlop,  farmer 
in  Ontmains,  Tarbolton.  Mr  Dnnlop  met  the  charger 
in  Kilmarnock,  and  handed  him  the  cash,  mentioning, 
that  it  was  the  balance  of  the  suspender's  bill,  and 
that  the  snspender  wished  to  get  op  the  bill.  The 
charger  and  Mr  Dunlop  then  went  together  to  the 
bank  where  the  bill  was  discounted,  and  retired  it* 
The  bill  was  given  to  the  charger,  but  Mr  Dunlop 
asked  it  from  him,  that  he  might  carry  it  to  the  sus- 
pender :  the  charger,  however,  declined  parting  with 
It  at  the  time,  as  be  alleged  that  the  suspender  had 
charged  him  rather  high  for  the  keep  of  the  returned 
horse,  but  he  added,  that  the  first  time  he  should  see 
the  snspender  they  would  arrange  the  matter  them- 
selves. Here  the  matter  rested  till  the  suspender  re- 
ceived the  present  charge  for  the  whole  amount  of 
the  bill,  under  the  slump  deduction  of  £28,  5s.  with- 
out anv  explanation  whatever.  It  appeared,  how- 
ever, that  this  deduction  was  meant,  first,  for  the 
value  of  the  returned  horse,  being  £27 ;  and  second* 
ly,  for  the  expenses  of  his  keep,  which  the  chai^r 
estimated  at  £1,  5s.  instead  of  £2. 

In  answer  to  the  bill  of  suspension,  the  charger 
admitted,  that  the  narrative  given  by  the  suspender 
of  the  transaction  out  of  which  the  debt  arose,  was 
correct ;  but  he  alleged  that  the  money  was  paid  to 
him  by  Dunlop  on  account  of  a  bill  due  by  Dunlop  to 
him,  dated  4th  February  1828,  payable  four  months 
after  date,  for  the  sum  of  £30,  on  which  some  ex- 
penses had  been  incurred,  and  which  bill  still  remain- 
ed in  the  chargers  possession,  and  was  produced  by 
him ;  and  as  to  the  bill  now  charged  on,  it  had  been 
retired  from  the  bank  by  the  charger  with  his  own 
proper  funds,  having  been  dishonored  by  the  sns- 
pender; and  the  contents  (  with  the  exception  of  the 
sums  credited,  vis. — £27  as  the  price  of  tlie  horse  re-, 
turned,  and  £l,  5s.  which  was  a  fair  allowance  for 
its  keep)  were  still  due  to  the  charger,  and  the  con- 
trary could  only  be  proved  by  his  writ  or  oath.  A 
record  w.is  made  up,  in  which  the  charger  stated,  in 
explanation  of  the  transaction  with  Dunlop,  that  at 
the  time  Dnnlop  paid  him  the  £31, 

"  the  charger  bad  not  Dunlop*s  bill  upon  him,  and  tbe  sum  was 
scarcely  more  than  sufficient  to  pay  tbe  bill,  interest  and  ex- 
penses, wbicb  it  was  supposed  had  been  incurred  by  the  bill  being 
placed  in  tbe  bands  of  the  charger's  agent,  to  recover  the  amount." 
'*  Before  the  charger  bad  an  opportunity  of  giving  up  the  bill, 
tbe  suspender  intimated  his  intention  to  resist  payment  of  the 
bill  in  question,  on  the  ground  that  the  money  which  had  been 
paid  to  the  charger  had  been  entrusted  by  him  to  Dunlop ;  and 
the  charger  in  consequence  was  advised  to  retain  Dun]op*s  bill, 
till  the  question  with  the  suspender  should  he  settled.  That  bill 
is  accordingly  herewith  produced,  in  evidence  that  the  assertion 
of  the  suspender,  that  Dunlop  was  not  indebted  to  the  charger 
is  utterly  unfounded." 

The  snspender,  on  the  other  hand,  averred,  that 
Dunlop  was,  in  reality,  not  owing  the  cbai^er  any- 
thing at  the  time  he  paid  over  the  £31  in  question ; 
the  Dili  produced  havmg  been  given  by  Dunlop  to  the 
charger,  in  the  shape  of  a  blank  stamp,  two  years  be- 
fore, to  induce  the  charger  to  agree  to  his  composi- 
tion, and  filled  up  by  the  charger  at  that  distance  of 
timci  after  he  Imd  had  Tarions  other  transactions  with 
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Dunlop,  and  was  understood  to  have  been  natisfied 
with  the  composition  which  he  had  drawn  when  he 
signed  Dunlop's  discharge.  The  suspender  maintain- 
ed, that  he  was  entitled  to  prove,  pro  ut  dejure,  that 
Dunlop  paid  the  £31  to  the  charger,  on  the  suspen- 
der's account. 

On  13th  January  1831,  the  Lord  Ordinary  (New- 
ton), 

**  Finds,  that  the  fmyment  of  the  balance  of  the  bill  cbaif^ed  on  can 
only  be  proved  by  the  writ  or  oath  of  the  charger,  and  grants  war- 
rant for  letters  of  incident  diligence,  at  the  suspender's  instance, 
against  havers,  for  recovery  of  all  books,  and  other  writings  be- 
longing to  the  charger,  in  order  that  excerpts  may  be  taken  there- 
from, at  the  sight  of  the  commissioner  after  named,  of  all  entries 
relative  to  the  question  at  issue  ;  and  grants  commission  to  the 
Judge  Ordinary  of  the  bounds  where  the  havers  reside,  to  take 
their  oaths  and  depositions,  and  to  receive  the  writings  which 
may  be  exhibited,  and  to  take  excerpts,"  &c. 

At  the  advising  on  1st  March  1831,  it  was  remark- 
ed on  the  Bench,  that  as  it  was  admitted  that  £31  had 
been  paid  by  Dunlop  to  the  charger,  the  question,  on 
what  account  this  money  was  paid,  was  a  separate 
question  of  fact,  which  might  competently  be  proved 
by  parole ;  and  the  Court  pronounced  the  following 
interlocutor : 

*'  The  Lords  having  resumed  consideration  of  this  note,  and 
heard  counsel  thereon,  racal  the  interlocutor  of  the  Lord  Ordi- 
nary reclaimed  against,  and  before  further  answer,  remit  to  the 
Lord  Ordinary  to  receive  a  special  condescendence  by  the  bu8« 
pender  as  to  the  payment  of  ^31,  admitted  to  have  been  made 
by  Dunlop  to  the  charger,  and  on  what  account,  or  towards  what 
debt  that  payment  was  made,  reserving  all  questions  as  to  ex- 
penses." 

A  new  record  was  accordingly  made  up,  in  which 
all  the  material  allegations  made  by  the  charger  were 
denied  without  any  farther  explanation.  The  Lord 
Ordinary  (Fuilerton)  thereupon  made  avizandum  to 
the  Conrt.    At  the  advising  on  30th  May  1833, 

Lord  Prendent  said — It  seems  admitted  here  that  there  was  a 
payment,  and  the  whole  question  is,  towards  what  debt  is  it  to 
be  applied  ?  The  purpose  for  which  the  payment  was  made  is 
quite  different  from  the  payment  itself,  and  may  perhaps  be  proved 
pro  ui  dejure.  This,  however,  is  a  matter  of  some  importance, 
and  may  require  consideration. 

Lord  Dalgray, — I  think  the  distinction  pointed  out  by  your 
Lordship  is  a  good  one.  As  to  the  payment  of  money,  the  law 
of  Scotland  lays  it  down,  that  it  can  only  be  proved  by  writ 
or  oath.  But  here  the  party  has  himself  cut  down  that  rule. 
He  admits  the  transaction  about  the  horse,  and  the  balance  that 
remained  due.  He  admits  farther,  that  a  payment  of  the  amount 
of  that  balance  was  made  on  a  certain  day,  the  cash  being  brought 
to  him  personally  by  a  Mr  Dunlop.  1  his  being  the  case,  the 
question  is  quaanimOf  was  that  payment  made?  I  think  this 
may  be  proved  by  parole.  Suppose  I  send  my  servant  to  a  bank 
to  pay  a  bill  of  mine — that  he  is  also  owing  a  bill  there, — and 
that  the  moment  the  money  is  handed  over  the  table,  the 
banker  applies  it  in'  pavment  of  the  bill  due  by  my  servant. 
Could  the  purpose  for  which  the  monev  was  paid,  not  be  proved 
by  parole  ?  I  hold  that  it  might ;  and  I  therefore  think  that 
the  intention  with  which  the  money  was  paid  here  may  be 
competently  proved  pro  ui  de  Jure,  Under  the  old  practice  of 
the  Court,  I  should  have  liked  to  have  had  a  judicial  examina- 
tion of  Dunlop.  The  charger's  statements  on  record  are  very 
vague  and  unsatisfactory. 

Lord  Gillies — I  concur  very  much  in  the  opinions  which  have 
been  given.  If  this  gentlenum*s  legal  pleas  be  mixed  up  with  other 
matters,  he  has  himself  to  blame.  I  think  his  statements  are 
very  suspicious.  There  are  material  admissions  in  the  former 
record,  as  well  as  in  this.  In  the  first  record,  the  chai^er  states 
that  Dunlop  paid  him  £3L    This  was  jQI  more  than  the  amount 


of  Dunlop*s  bill.  Then,  look  a  little  down  on  the  same  page : 
He  says  be  was  advised  to  retain  l)uuIop*s  bill  till  the  transac- 
tion with  the  suspaiider  was  settled.  That  is  a  most  unsatisfac- 
tory reason  for  retaining  the  bill.  I  would  be  for  examining 
Dunlop. 

Lord  Craigie, — I  think  this  is  a  point  of  importance.  If  your 
Lordships  proceed  on  the  admissions  of  the  parties,  there  can  be 
no  doubt  of  the  competency  of  that  But  if  these  admissions 
be  not  sufficient,  we  should  not  go  farther  than  a  proof  by  oath. 
I  think  it  would  be  very  dangerous  to  do  anything  else,  unless 
the  Court  be  satisfied  on  the  real  evidence.  I  say  fiutber,  that 
the  suspender  has  been  much  to  blame.  If  he  had  taken  proper 
precautions,  and  got  up  his  bill,  this  could  not  have  occurred. 
We  ought  not,  ante  omnia,  to  enter  into  evidence  pro  ut  dejurt, 
but  to  hold  straight  forward  by  the  rule  of  law,  unless  we  find, 
as  I  think  we  may,  that  there  is  here  real  evidence  of  payment 

Lord  Gilliet. — What  I  meant  to  suggest  was,  that  the  panics 
should  be  judicially  examined.  This  gentleman  has  placed  him- 
self in  most  suspicious  circumstances,  by  retaining  Dnnlop*8 
bill,  and  receiving  more  than  the  amount  of  It,  without  returning 
the  difference. 

Lord  PmiderU.^1  have  no  objections  to  that ;  but  my  opinion 
is,  that  there  is  a  dear  distinction  between  a  proof  of  the  point 
which  is  disputed  here,  and  a  proof  of  the  payment  of  money. 
If  I  send  money  to  the  Bank  of  Sir  William  Forbes  &  Company, 
and  they  admit  that  they  received  it,  am  I  not  entitled  to  ex- 
amine them  as  to  how  it  was  to  be  applied  ? 

Lord  Craigie, — The  difficulty  as  to  allowing  a  judicial  exami- 
nation is,  that  there  can  be  no  such  examinatioD  of  a  party,  where 
the  proof  may  ultimately  be  by  his  oath. 

Lord  Balffray, — I  think  that  the  statements  of  the  charger 
himself  bear  us  out  in  holding  that  he  received  £31  on  ac- 
count of  the  bilL  That  is  my  opinion  on  the  statements  in  the 
record. 

The  case  was  allowed  to  stand  over  till  to-day, 
when 

Lord  Gilliet  said,  I  was  very  much  impressed  with  the  notion 
formerly  expressed  by  your  Lordship  (the  President),  and  Lord 
Balgray,  that  this  was  a  case  which  involved  a  proof  pro  ui  dejure, 
but  on  looking  at  the  statements  on  record,  I  am  strongly  in- 
clined to  think  that  we  ought  at  once  to  decide  it  This  man 
bad  two  bills— -one  of  the  oomplainer's  and  one  of  Dunlop*s ;  be 
statea  that  Dunlop  paid  him  j£31,  which  was  £1  beyond  the 
amount  of  Dunlop's  bill,  but  which  was  the  exact  amount  of  the 
balance  due  on  the  other.  It  follows  from  his  statement,  that  be 
ought  to  have  given  up  Dunlop'a  bill,  but  he  did  not.  The 
apology  he  makes  for  this  is,  that  he  had  not  the  bill  upon  him 
at  the  time,  but  he  saw  Dunlop  afterwards,  and  could  have  given 
it  to  him,  or  he  could  have  sent  it  He  next  says,  that  be  re- 
tained Dun1op*s  bill  *'  till  the  question  with  the  suspeiuier  should 
be  settled  ;**  that  is  a  most  suspicious  story.  The  question  then 
is,  whether  the  £31  is  to  be  applied  to  the  £30  bill,  or  to  the 
oomplainer's  bill.  I  think  it  must  be  held  to  have  been  paid  in 
extinction  of  the  complainer's  biU. 

The  other  Judges  concurred,  and  the  Court  eos- 
pended  the  letters  iimplicitery  and  found  the  corn- 
plainer  entitled  to  expensetr. 

First  Division.— Lord  Ordinary,  Newton. — Act,  Cuning- 
hame ;  Greig  &  Morton,  W.  S.,  Agents. — JU,  Shaw ;  James 
Wilson,  W.S.,  Agent— Mr  Bell,  Clerk — [G,  D.] 

IIM  Jtt/y  1833. 

No.  WI^-^OHH  RooBRy  PelUioner^  v.  James  KA7y 

Respondent. 

Process— Falsehood— /»  on  application  fir  recai  of  a  aefuettra- 
lio9,  on  the  ground  that  the  bankrupt  was  not  a  trader,  the  6a»K 
n^  recovered,  and  produced  a  letter,  taid  to  ham  been  written 
by  him  in  the  course  of  his  trade  g  but  it  being  alleged  that  the 
water^mark  of  the  paper  on  which  the  letter  was  wriUem  was  of  a 
date  subsequent  to  the  date  of  the  letter^  the  Court  allowed  a  proof 
as  to  the  genuineness  of  the  letter. 

The  petitioner  applied  for  recal  of  the  respondent  s 
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sequestration,  on  the  ground  that  the  respondent  had 
never  carried  on  any  trade  as  a  manufkcturer,  in  which 
capacity  he  had  heen  sequestrated.  A  proof  was  al- 
lowed and  led,  in  the  course  of  which  the  respondent 
recovered  from  one  Foutds,  residing  near  Glasgow, 
a  letter,  dated  4th  January  1824,  said  to  liave  beeii 
written  by  the  respon<}ent  to  Fonlds,  in  the  course  of 
trade,  and  couched  in  the  following  terms : 

'*  I  have  only  at  present  three  weavers  and  myself  at  work. 
I  have  aboQt  J^30  worth  of  cross-overs  and  sheeting,  excellent. 
I  shall  let  you  have  them  cheap,  for  prompt  payment  in  cash,  if 
not»  I  must  try  what  I  can  do  amongst  the  shopkeepers/'  &c. 

At  the  advising  to-day,  it  was  alleged  for  the  peti- 
tioner, that  the  water-mark  of  the  paper  on  which  the 
above  letter  was  written,  bore  date  "  1825,"  so  that 
the  letter  must  have  been  fabricated  ex  poit  facto  for 
production  in  this  process.  The  Judges  could  not  de- 
termine by  inspection  whether  the  water-mark  was 
1825  or  (as  alleged  by  the  petitioner)  1822.  Some 
of  them  thought  the  proof  of  trading  sufficient,  inde- 
pendent of  this  letter,  but  as  the  respondent,  if  the  fa- 
brication should  be  proved,  was  supporting  his  pleas 
by  false  evidence,  and  as  the  petitioner  oflFered  to  peril 
his  case  on  the  falsehood  of  the  letter,  the  Court  be- 
fore answer,  allowed  a  proof  as  to  the  genuineness  of 
the  letter. 

First  Division.— '^d.  Jameson  and  J.  Patterson;  Charles 
Fisher,  S.S.C.,  Agent. — AU,  Sandford;  Alexander  Hamilton, 
W.  S.,  Agent.— Mr  Bell,  Clerk.— [G.2>.] 

Uth  July  1833. 
No.  448. — Jahbs  Lano,  Pursuer^  v.  His  Creditors. 

Process — Sequestration— Orreumif anon  in  v^ich  a  bankrupt  hav^ 
mg  been  r^sed  the  benefit  of  the  ce^io  In  hoc  statu ;  and  the 

^  trustee  on  hit  ettate  having  reported,  that  no  new  circumttanoet 
had  since  then  occurred  favourable  to  his  pleas — the  Court  first 
aUtfwed  oljjections  to  be  lodged  to  the  trustee's  report,  and  t^er- 
wards  remitted  these  obfectiont  to  Aim,  with  power  to  order  the 
tame  to  be  answered. 

In  this  case,  which  is  reported,  Scottish  Jurist, 
Vol.  V.  p.  337,  the  Court  on  8th  March  1833,  refused 
in  hoc  statu  to  grant  to  the  pursuer  the  benefit  of  the 
cessio.  Thereafter,  on  8th  June  1833,  the  Court  re- 
mitted to  the  trustee  on  the  pursuer's  sequestrated 
estate,  to  report  whether  there  were  now  any  circum- 
stances whicn  made  the  pursuer's  cUini  to  the  benefit 
of  the  cessio  better  than  formerly.  The  trustee  re- 
ported that  there  were  none.  On  the  motion  of  the 
pursuer,  the  Court  allowed  objections  to  be  given  in 
to  the  trustee's  report.  These  objections  being  now 
lodged,  it  was  remarked  on  the  Bench,  that  the  trustee 
must  be  presumed  to  be  a  fair  judge  of  them ;  and  the 
Court  therefore  remitted  the  objections  to  the  trus- 
tee, with  powe^r  to  order  answers  theseto,  if  he  saw 
cause. 

First  Division — Act,   Pyper;  Edward  M'Millan,  S.S.C, 
Agent.^-^//.  Whigham;  John  Macandrew,  S.S.C.,  Agent.— 

Uth  July  1833. 
No.  449. — Cheynr,  Petitioner. 

Process — Printing— //"<&«  respondent  objects  that  the  party  re 
claiming  has  not  printed  VMteriat  documents,  the  respondent 
will  be  allowed  to  print,  reserving  all  questions  of  expenses, 

Ou  a  reclaiming  note  for  Cheyne  being  moved  in 


the  single  bills,  the  respondent  craved  an  order  on  the 
reclaimer  to  print  additional  documents  which  were 
before  the  Lord  Ordinary. 

Lord  President, — The  invariable  rule  is,  to  allow  the  respon- 
dent  to  print  additional  documents  which  he  thinks  msterial. 
If  they  turn  out  to  be  so,  he  will  get  the  expense  of  printing 
them  from  the  reclaimer.  But  bow  can  we  judge  just  now,  when 
we  have  not  read  the  record,  whether  the  ducuaients  be  material 
or  not. 

The  Court  allowed  the  respondent  to  print  addi- 
tional documents,  reserving  all  questions  of  expenses. 
First  Divbion.— ^c^.  Maitland.-.-rf/£.  A.  Al'NeilL— L^'-^O 

Uth  July  1833. 
No.  450. — Gordon  v.  Gunn. 

Process —  Factor. 

The  amount  of  commission  charged  by  a  judicial 
factor  being  disputed,  the  Court  remitted  to  the  au- 
ditor. 

First  Division.— ^c/.  Dean  of  Faculty  (  Hope). — A.  Snody, 
S.S.C,  Agent — Alt.  Marshall. — Donaldson  and  Campbell, 
W.S.,  Agents.— r^-  -O-l 

Uth  July  1833. 

No.  451. — John  Murray,  Petitioner, 

Curator  Bonis— Nobile  Officium — Process. 

A  curator  bonis  on  the  estate  of  an  insane  person 
having  petitioned  for  power  to  borrow  money  to  pay 
off  a  debt,  to  which  no  one  would  take  an  assignation, 
and  for  which  the  estate  was  threatened  to  be  adjudg- 
ed ;  the  Court,  ou  the  case  being  reported  by  the  Lord 
Ordinary,  remitted  of  new  to  his  Lordship  to  hear 
parties,  avd  to  report. 

Fhrst  Division.— ^ci.  Clephane.— [G.  D,\ 

1  Uh  July  1833. 

No.  452.— Edward  Clark  and  Others,  Petitioners^ 
V.  Archibald  Campsrll  and  Othkrs,  Respon-^ 
dents. 

Poors'  Roll  — Advocate  and  Agent — An  application  for  the 
poors*  roll  being  remitted  to  $wo  lawyers  and  two  agents  for  the 
f9oor ;  and  the  lawyers  having  reported  that  the  jtetilioners  had 
not  a  probabilis  causa ;  and  the  agents  having  reported  that  they 
had, — tlte  Court  refused  the  petition. 

The  petitioners,  as  the  children  of  the  late  John 
Clark,  weaver,  raised  an  action  of  damages  against 
Archibald  Campbell,  Esq.  of  Blytlieswood,  James 
Young  his  coacnmap,  and  William  Laurie,  residing  in 
Glasgow,  sometime  in  the  employment  of  Mr  Camp- 
bell, on  the  ground  that  the  said  deceased  John  Clark 
had  been  driven  over  and  killed  by  Mr  Campbeirs 
carriage,  through  the  fault  and  negligence  of  the 
driver.  The  petitioners  applied  for  the  benefit  of  the 
poors*  roll,  and  in  June  lb33,  the  Court 

**  Remit  to  Messrs  William  Forbes  and  J.  W.  Semple,  advo« 
cates,  and  Francis  G.  Cuniino,  W.  S.,  and  John  Gilmour,  S.  S.  C, 
to  inquire  and  report,  in  terms  of  the  Act  of  Sederunt." 

On  20th  June  1833,  Messrs  Forbes  and  Semple 
pronounced  the  following  order : — 

"  We,  the  counsel  in  the  foregoing  remit,  having  heard  parties' 
procurators,  beg  leave  humbly  to  report,  that  in  our  opinion, 
there  is  no  probable  ground  of  action  against  William  Laurie, 
mentioned  in  the  petition ;  and  before  answer,  remit  to  George 
Salmon,  Procurulur-fi»Cid  of  Gliugow,  to  take  his  dt'claraliun ; 
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and,  qvoad  ultra,  resenre  consideration  of  the  case  against  the 
other  pajties." 

Thereafter,  on  27th  Jane  1833,  the  connsel  reported 
in  the  following  terms  :— 

**  We,  the  counsel  designed  in  the  foregoing  remit,  having 
again  heard  parties*  procurstors,  and  considered  the  declaration 
of  William  Laurie  before  mentioned,  beg  leave  humbly  to  re- 
port, that,  in  our  opinion,  the  death  of  John  Clark,  the  father  of 
the  petitioners,  was  the  result  of  an  accident,  and  that  there  is 
accordingly  no  probahilU  causa  lUigandi  against  the  respondents, 
and  that  the  petitioners  are  not  otherwise  entitled  to  the  benefit 
of  the  poors*  roll.*' 

Of  the  same  date,  the  agents  reported  as  follows : 

'*  We,  the  agents  designed  in  the  foregoing  remit,  having 
again  heard  parties'  procurators,  and  considered  the  declaration 
of  William  Laurie  before  mentioned,  beg  leave  humbly  to  report, 
that  in  our  opinion,  the  death  of  John  Clark,  the  father  of  the 
petitioners,  was  the  result  of  culpable  negligence,  and  that  there 
IS  therefore  a  prohabUU  cau$a  tiiigandi  against  the  respondents, 
Archibald  Csropbell,  Esq.,  and  James  Young,  and  that  the  pe- 
titioners are  entitled  to  the  benefit  of  the  poors*  roll.— A^otr. — 
It  is  with  great  deference  that  the  agents  differ  from  the  counsel 
conjoined  with  them  in  the  remit.  Tlieir  opinion  is  formed 
upon  what  they  consider  the  distinct  and  consistent  evidence  of 
eleven  respectable  witnesses,  which  is  contradicted  in  its  essential 
features  by  the  declaration  of  only  one  person,  to  whose  state- 
ments they  cannot,  for  various  reasons,  attach  iiesrly  a  similar 
weight** 

When  the  case  came  before  the  Court,  it  was 
pleaded  for  the  respondents.  That  the  proper  duty  of 
the  agents  for  the  poor,  was  to  inquire  into  the  facts 
of  the  case,  and  that  of  the  counsel  was,  to  give  their 
opinion ;  and  that  as  the  counsel  here  had  reported 
that  there  was  no  probabilis  causa,  the  Court  could  not 
find  the  petitioners  entitled  to  the  benefit  of  the  poors' 
roll.    At  the  advising  on  the  6th  curt., 

Lord  Gittiet  said,  the  question  is,  whether  we  are  to  admit 
this  person  to  the  benefit  of  the  poors'  roll  or  not?  Now,  have 
we  any  power  to  do  so  ?  I  think  hot,  seeing  that  the  opinion  of 
the  counsel  is  against  it.  The  Act  of  Sederunt  is  not  perhaps 
BO  precise  as  it  might  be ;  but  I  think  it  would  be  contrary  to  the 
spirit  of  it  to  admit  the  petitioners.     The  giving  right  to  the 

Crs*  roll  is  an  extraordinary  power.  It  often  imposes  a  great 
Iship  on  the  opposite  party.  We  must  be  bound  by  the  Act 
of  Parliament  and  Act  of  Sederunt  Suppose  that  the  two 
counsel  had  reported  that  there  was  a  probabilis  causa,  and  the 
agents  that  there  was  not,  I  think  we  must  have  admitted  the 
petitioners,  as  it  belongs  more  to  the  coansel  than  to  the  agents  to 
judge  of  the  kw  of  the  case.  Suppose  that  the  petitioners  were 
to  produce  the  opinion  of  the  Dean  of  Faculty  and  Solicitor- 
General,  that  they  have  a  probabilis  causa,  in  opposition  to  the 
opinion  of  these  two  young  gentlemen,  we  could  not  listen'  to 
It;  and  if  so,  how  can  we  grant  the  benefit  of  the  poors*  roll  ? 

Lord  Craigie  thought  there  were  many  cases  in  which  the 
agents  were  fully  as  well  qualified  to  judge  as  the  counsel. 

Lord  Balgray. — The  question  is,  if  by  the  practice  or  Act  of 
Sederunt,  the  agents  are  entitled  to  report  their  opinion  along 
with  the  counsel — if  they  are  entitled  to  do  that,  then  all  we 
can  do  is,  to  require  them  to  give  in  notes  of  their  reasons,  that 
we  may  judge  of  them.  We  have  no  power  to  remit  to  any 
other  persons. 

.  Lord  President,'-'!  have  seen  cases  where  such  remits  were 
made,  if  one  of  the  counsel  or  agents  happened  to  be  out  of 
town,  or  unwell,  but  not  where  there  was  a  difiference  of  opi- 
nion. All  the  reports  which  I  have  observed,  were  subscribed 
by  the  whole  four  reporters.  At  least,  if  there  was  only  a  ma- 
jority, no  oinection  was  stated.  But  here  there  is  not  even  a 
msjority.  Unless  the  thing  was  brought  under  the  notice  of 
the  Court,  the  practice  is  of  little  moment 

The  case  was  delayed  till  to-day,  when  ibe  follow- 
ing interlocutor  was  pronounced :— > 


**  The  Lords  having  resumed  considerarion  of  this  esse,  and 
heard  counsel,  in  respect  the  advocates  have  reported  non  proba- 
bilis causa,  with  reference  to  the  Act  of  Sederunt  1764,  refuse 
the  desire  of  the  petition.** 

First  Division. — Act,  H.  G.  Bell. — John  Gilmour,  S.S.C., 
Agent — Alt.  Dean  of  Faculty  (Hope)  &  Moir. — George  Dun- 
lop,  W.S.,  Agent— [G.  D.  | 

OUTER  ROUSE. 

ilh  Julj/  1833. 

No.  453.-^Patrick  Ritchie,  Pursuer,  v.  Jauls  J. 

Fraseb,  Defender, 

Stamp—  Guarantee*— Agreement— ^  Utter  guaranteeing  pammt 
of  the  balance  of  a  bill  of  exchange,  on  the  creditor  agreon^  to 
supersede  diligence^—Heltt  not  to  be  a  recognisance,  but  an 
**  agreement,**  and  as  the  principal  sum  was  below  ^20,  not  to 
require  a  stamp. 

The  pursuer  brought  an  action  against  Jameson  and 
the  defender,  Fraaer,  setting  forth,  That  he  had  raised 
diligence  on  a  bill  of  exchange  for  £18,  granted  in  hi« 
favour  by  Jameson :  That  Jameson  had  paid  him  £5 
to  account,  and  procured  for  him  an  unstamped  letter 
from  the  defender,  Eraser,  in  the  following  terms:— 

'*  Mr  Patrick  Ritchie,  machine  maker,  Nicolson  Street,  E<Iin. 
burgh — Edinburgh,  lith  December  ld31,— Sir,  Mr  John  Uneson, 
S.S.C,  informs  me,  that  he  is  presently  under  diligence  st  jour 
instance,  and  that  you  have  agreed  to  supersede  the  same,  on 
condition  of  obtaining  security  for  the  debt ;  I  therefore  engage 
that  the  same,  which  Mr  Jsmeson  informs  me  is  jC18»  ssd  in. 
terest,  under  deduction  of  ^5- lately  paid  you  to  account,  shtll 
be  repaid  to  you  within  twelve  mouths  from  this  date,  with  all 
legal  expenses  incurred  thereon.     I  am.  Sir,  your  roost  obedttrnt 


servant' 


(Signed) 


"  James  J.  Fsases.* 


The  summons  concluded  for  payment  of  the  som 
of  £18  of  principal,  £2, 19.  2.  of  interest,  and  £6, 
IGs.  8d.  of  expenses,  amounting  in  all  to  £22, 15. 10. 

Jameson  made  no  appearance;  and  the  defender, 
Eraser,  put  in  defences,  objecting,  inter  alia.  That  the 
obligation  was  not  a  legal  document,  not  being  stamps 
ed.  In  support  of  this  objection  he  pleaded — That 
the  letter  fell  under  a  clause  in  the  Schedule  of  the 
Stamp  Act:  "  Recognisance,  statute  merchant  and 
statute  staple,  entered  into  as  a  security  for  the  per- 
formance of  any  covenant,  contract,  or  agreement,  or 
for  the  due  execution  of  any  office  or  trust,  or  for 
rendering  a  due  account  of  money  received,  or  to  be 
received,  or  for  indemnifying  any  person  or  persons 
against  any  matter  or  thing;"  and  that  it  therefore 
required  a  £l,  15s.  stamp.  Answered — The  letter  is 
ft  contract  or  agreement — the  one  party  agreeing  to 
supersede  diligence,  the  other  to  pay  the  debt  12 
months  thereafter.  It  falls  under  the  title  agreement ; 
and  as  the  principal  sum  guaranteed  is  below  £"20,  a 
stamp  is  not  required.  Chitty's  Stamp  Laws,  Index, 
voce  Guarantee.  Thomson  v,  Gilkison,  Ist  March  18.^1. 
The  interest  due  cannot  be  taken  into  consideration 
in  ascertaining  the  amount  of  the  sums  which  is  the 
subject  of  the  agreement.  Pruessing  v.  Jing,  4  B.  and 
AL,  204.     Dixon  v.  Robertson,  2  M.  and  M.  115. 

Lord  Medwyn,  holding  that  the  document  was  an 

agreement,  repelled  the  objection. 

Act,  J.  Anderson.— D.  Gray,  S.S.C,  Agent.— ^It  Msid- 

menL— Party,  Agent— [J.  IT.  ff,] 

-  —  ■• 

Printed  by  M.  ANDERSON,  LawJ*rtBt«r. 
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COURT  OF  SES&ION. 

INNER-HOUSE. 

lUh  Ju/yl833. 

No.  454. — Dame  Elizabeth  Ramsat  and  Others, 
toiih  concurrence  of  His  Majesty's  Advocate,  Pur^ 
suersy  V,  Alexander  Cowan  and  James  Nairne 
(Sir  Thomas  Ramsay's  Tkv^tvle&),  Defenders. 

Marriage-  Settlement — Indenture — Scotch  Deed — Revocation- 
Powers  of— Heritable  and  Moveable — A  Scotsman  executed 
in  England,  in  favour  oflruitees^fw  behoof  of  kU  wife  false  a 
native  of  Scotland  J ,  two  antenuptial  marriage-seltlementt  in  the 
En^lith/ormt  one  dated  the  \(kh  June,  and  the  other  5tk  July 
1819.  After  marriage,  he  executed,  on  30/ A  July,  an  indenture 
(alto  in  the  English  form),  conferring  on  her  certain  specific  sums, 
and  the  whole  <^  his  personal  property  at  the  time  of  his  death ; — 
having  separated  front  his  wife,  and  acquired  additional  fortune^ 
he  remitted  upwards  of  £4000  to  his  agents  in  Scotland,  who  in- 
vested  J62000  of  it  on  heritable  security, — thereafter,  on  12/A 
February  18^,  he  executed  certain  deedtf  revoking  the  se- 
cond antenuptial  settlement  of  5th  July, , and  also  the  post- 
nuptial  iiulcHlure,  and  conveyed,  in  the  Scotch  form,  certain  of 
the  funds  to  trustees,  inter  alia,  for  the  purpose  of  providing  his 
three  sisters  with  ^2500.  After  taking  the  opinion  of  English 
counsel,  the  Court  held,  I,  That  the  deed  of  5th  July  formed 
part  of  the  marriage-settlement,  granted  fur  meritorious  consider-' 
aiiofts,  and  was  irrevocable, — 11.  That  the  deed  of  \2th  FebrU" 
ary  1 8d0|  in  so  far  as  it  altered  or  revoked  the  propisions  in  said 
int/enture  of  5th  July  \S\9,  was  subject  to  reduction, — ///.  Tfuit 
though  the  maker  of  the  deed  w<u  debarred  from  disposing,  during 
his  lifetime,  of  certain  balances  in  the  hands  of  his  banker,  and 
also  of  the  fee  of  a  sum  liferented  by  hi%  first  wife**  mother,  he  urns 
not  debarred  from  a  fair  expenditure,  or  absolute  disposal,  by 
acts  inter  vivos,  operating  against  himself  as  welt  as  against  per* 
sons  claiming  under  the  settlement  of  any  ot/terpart  of  his  per- 
sonalestatg.'^IF*  That  the  conveyance  in  the  deed  umler  reduc- 
tion was  not  such  a  fair  and  bona  fide  expenditure,  as  the  same 
proceeded  on  the  revocation  of  the  deed,  5th  July  1819,  and  was 
gratuitous,  and  with  a  view  to  defeat  the  said  deed. —  V.  Thai 
it  was  competent  for  the  maker  of  the  marriage-settlement  to  in- 
test  the  saiil  j£2000  of  his  personal  funds  in  heritable  securities, 
notwithstanding  the  deed  of  5th  July  1819,  and  that  the  same 
n*ere  not  presently  reducible. —  VI.  That  the  pursuers  were  en- 
titled  to  expenses,  under  deduction  of  those  applieabte  to  the  dis- 
cussion of  said  bond. 

The  late  Colonel  Sir  Thomas  Ramsay  was  a  native 
Scotsman,  but  having  obtained  a  military  appoint- 
ment in  the  East  Indies,  he  went  oot  to  that  ciiantry, 
where  he  realised  a  considerable  fortune^  He  sacceed- 
ed  to  the  baronetcy  of  Balmain  about  the  year  1806, 
while  be  was  upon  a  visit  to  Scotland ;  and  shortly 
thereafter,  he  went  back  to  India,  in  the  discharge  of 
his  professional  duties,  but  not  animo  remanendi, — his 
intention  being  to  reside  in  Scotland.  He  had  shortly 
b<^fore  marriea  Miss  Steele  of  London,  who  brought 
him  a  fortune  of  £4000,  subject  to  the  liferent  of  one- 
half  in  favour  of  her  mother,  Mrs  Maria  Hardy,  who 
still  survives.  Miss  Steele  survived  her  marriage 
with  Sir  Thomas  only  a  short  time,  and  died  without 
is9ue.  Sir  Thomas  returned  from  India  to  Britain  in 
1817,  and  sometime  thereafter  became  aequainted  with 
the  pursuer,  who  was  then  resident  at  Balb,  and  to 
whom  he  paid  his  addresses,  and  was  married  in  Eng- 
land on  lOth  June  1819.  She  was  also  a  native  of 
Scotland,  a  daiigbter  of  Duncan  Macdonell  of  Glen- 
gary,  and  had  been  formerly  married  to  Mr  Chisholnl 
of  (Jhi.«holm,  who  died  in  the  beginning  of  1817.  The 
issue  of  the  marriage  with  Mr  Chisholm  was  two  sons 
Vol.  V. 


and  a  daughter,  for  whose  education  their  mother  had 
gone  to  England,  although  not  animo  remanendu  As 
widow  of  Mr  Chisholm,  the  pursuer,  besides  a  liferent 
over  part  of  his  landed  estate,  had  right  to  £6000,  which 
was  heritably  secured  to  her  over  the  estates  of  Mr 
Chisholm  in  Scotland. 

With  a  view  to  the  marriage-settlement,  Sir  Thomas, 
on  Sd  June  1819,  addressed  the  following  letter  to  Mr 
(now  Sir  Duncan)  Cameron,  W.S.,  who  was  then  at 
Bath: 

'*  Sir  Alexander  Grant  has  given  you  a  perfect  correct  idea  of 
my  sentiments,  with  regard  to  the  settlements  upon  Mrs  Cbis- 

holm,  viz that  I  am  not  to  interfere,  or  have  any  power  over 

her  money, — I  amtosettlethe  interest ofjC 1 0,000  Sterling  upon 
her,  and  the  principal  of  that  money  to  be  settled  upon  her 
younger  children,  if  I  have  no  children  of  this  marriage,  subject 
to  my  power  of  division.  My  personal  property  to  be,  at  my 
death,  left  to  Mrs  Chisholm,  and  the  sooner  a  draft  of  the  con- 
tract is  made  out  upon  that  footing  the  better.** 

It  was  alleged  by  the  defenders  that  Sir  Duncan 
Cameron  acted  only  as  agent  for  the  Lady ;  but  the 
pursuers  averred  that  he  was  the  legal  adviser  of  both 
parties.  A  deed  of  settlement  or  indenture  was  pre* 
pared  and  executed  in  the  English  form,  on  10th  June 
1819,  by  which  it  was  provided, — I  si.  With  respect  to 
the  pursuer  Lady  Ramsay's  liferent  jointure  above 
mentioned,  and  the  sum  of  £6000  heritably  secured, 
as  well  as  any  other  property  which  she  might  acquire 
or  succeed  to  during  the  marriage,  that  the  whole 
should  be  invested  in  the  hands  of  trustees,  in  order 
that  the  interest  thereon  should  be  applied  to  her  sole 
use  and  benefit,  without  being  in  any  way  subject  to 
the  control  or  engagements  of  her  husband,  2dlj^f 
That  in  the  event  of  her  predecease,  the  liferent  of  the 
whole  should  be  enjoyed  by  Sir  Thomas,  and  the  ca- 
pital should  go  to  her  own  heirs  and  executors.  S^y, 
Sir  Thomas  undertook  to  pay  the  sum  of  £10,000  into 
the  hands  of  the  trustees,  to  be  by  them  invested  upon 
proper  security,  and  upon  trust,  that  they  should  pay 
the  interest  to  Sir  Thomas  during  his  life,  and  to  Lady 
Ramsay  after  his  death ;  the  principal  being  provided 
to  the  children  of  the  marriage,  subject  to  a  power  of 
division  by  Sir  Thomas ;  and,  failing  children  of  the 
marriage,  to  the  children  of  Lady  Ramsay  by  her  for* 
mer  husband.  This  deed  contained  a  further  provisO| 
declaring,  that 


(C 


the  said  Sir  Thomas  Ramsay  shall  not,  nor  will  at  any  time  or 
times  hereafter,  compel  or  oblige  the  said  Elizabeth  Macdonell 
otherwise  Chisholm,  to  go  to  the  East  Indies,  or  to  quit  Great 
Britain  on  any  account  or  pretext  whatsoever,  without  her  con- 
sent. And  further,  that  in  case  the  said  intended  marriage  shall 
take  effect,  the  city  of  Bath,  or  its  vicinity,  shall  be  the  princi* 
pal  residence  of  the  said  Sir  Thomas  Kamsay  and  Elizabeth 
Macdonell  otherwise  Chisholm,  his  intended  wife.  But  never- 
theless it  shall,  and  may  be  lawful  to,  and  for  the  said  Elizabeth 
Macdonell  otherwise  Chisholm,  from  time  to  time,  and  at  all 
times  after  the  solemnization  thereof,  and  in  the  meantime,  and 
until  all  her  present  children  by  the  said  William  Chisholm  shall 
have  completed  their  education,  to  attend  and  go  along  with  them 
to  such  place  or  places  as  may  be  deemed  necessary  by  the  tutors 
of  the  said  children  of  the  said  Elizabeth  Macdonell  otherwise 
Chisholm,  for  the  purpose  of  educating  such  children,  or  any  of 
them,  or  for  the  preservation  or  restoration  of  the  healths  of 
them,  or  any  of  them.  And  moreover,  that  she  the  said  Eliza- 
beth Mscdonell  otherwise  Chisholmf  shall  and  may,  from  time 
to  rime,  and  at  all  times  during  her  life,  have  the  command  of  her 
time  when,  and  as  often  as  it  shall  be  necessary  for  her  to  attend 
to  the  business  and  affairs  in  Scotland  of  Alexander  William 
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Chisholm,  her  eldest  son  by  the  said  William  Chiflholm,  and  for 
that  purpose  to  go  to  such  places  as  i>he  shall  think  6t ;  and  that 
he  the  said  Sir  Thomas  Ramsay  shall  not,  nor  will  in  any  man- 
ner interfere  in,  or  intermeddle  with  the  affairs  or  concerns  of 
the  said  Alexander  William  Chisholm,  unless  at  the  instance  of 
the  said  Elizabeth  Macdonell  otherwise  Chisholm." 

Prior  to  the  date  of  this  indentarei  Sir  Thomas,  in 
contemplation  of  the  marriage,  had  executed  a  deed 
in  the  Scotch  form,  whereby  he  renounced  his  jus  ma* 
riiif  and  all  right  of  every  description  that  would  other- 
wise have  accraed  to  him  by  the  intended  marriage, 
over  the  jointure  or  liferent  mterest  provided  to  Lady 
Ramsay  over  the  landed  estate  of  her  former  husbaod 
in  Scotland,  and  over  the  sum  of  dC6000,  heritably  se* 
cured  in  Scotland.  Neither  of  these  deeds,  both  of 
which  were  executed  prior  to  the  marriage  (which  took 
place  on  lOth  June  1819),  contained  any  provision  that 
the  personal  estate  of  Sir  Thomas,  at  his  death,  should 
be  settled  on  Lady  Ramsay.  Shortly  after  the  mar- 
riage, a  deed  of  settlement  of  Sir  Thomas's  personal 
property  was  prepared,  with  reference  to  which,  he, 
on  3d  July  1819,  wrote  to  Sir  Duncan  Cameron  in  the 
following  terms : 

"  The  deed  of  settlement  of  personal  property  you  have  now  read 
over  to  me,  and  which  you  wrote  from  my  written  instructions, 
is  perfectly  correct,  except  that  I  do  not  mean  to  leave  any  part 
of  the  subjects  to  my  sister,  in  the  event  of  my  having  a  family, 
and  only  £  150  Sterling,  if  I  have  no  family ;  the  whole  of  my 
property,  at  my  death,  to  go  to  Lady  Ramsay.  In  the  event  of 
no  family,  to  be  at  her  disposal,  aa  well  aa  the  ^10,000  stated  in 
the  marriage-settlement,  notwithstanding  my  h'aving  reserved  the 
distribution  in  the  body  of  the  contract     I  remain,**  &c. 

On  dth  July  1819,  a  deed  in  the  form  of  an  inden- 
ture was  executed  at  Bath,  by  which  Sir  Thomas  made 
a  variety  of  provisions  and  settlement  of  his  personal 
property,  which  he  thereby  conveyed  to  Messrs  Mac- 
donald,  Cameron,  and  Colonel  Macdonell,  as  trustees 
for  the  purposes  to  be  immediately  mentioned.  Lady 
Ramsay  was  not  a  party  to  this  deed.  This  deed  set 
out  with  a  narrative,  that  Sir  Thomas  had, 

«  on  his  late  marriage  with  his  present  wife.  Lady  Elizabeth 
Ramsay,  settled  certain  parts  of  his  propertv  for  the  benefit  of 
himselt  and  his  said  wife,  and  the  issue  of  their  marriage,  in  the 
manner  therein  mentioned.  And  whereaa  the  said  Sir  Thomas 
Ramsay  is  possessed  of,  and  entitled  to  a  considerable  sum  of 
money,  now  in  the  hands  of  Messrs  Mackintosh  and  Co.,  of 
Calcutta  in  India,  merchants,  and  he  is  also  entitled  to  a  vested 
interest  in  the  sum  of  j8'20OO,  which  will  become  payable  on  the 
death  of  Maria  Hardy,  of  Southampton  Row,  London  :  And 
whereas  the  said  Sir  Thomas  Ramsay,  in  addition  to  the  pro^ 
vision  made  by  him/or  his  said  wife^  on  his  marriage^  as  aforesaid, 
is  desirous,  and  hath  determined  to  settle  and  assign  idl  such 
sum  and  sums  of  money,  as  are  now  in  the  bands  of  the  said 
Messrs  Mackintosh  and  Co.,  and  also  the  said  sum  of  ^2000  so 
vested  in,  and  payable  to  him  as  aforesaid,  upon  the  trusts  here- 
in after  declared,  and  for  the  benefit  of  his  said  wife,  and  the 
issue  of  their  marriage,  and  also  for  the  benefit  of  bis  relations 
herein  after  named,  in  manner  herein  after  mentioned ;  and  sJso 
to  enter  into  his  covenant  with  the  said  Thomas  Macdonald, 
Duncan  Cameron,  and  James  Macdonell,  binding  himself,  his 
heirs,  executors,  and  administrators,  that  all  such  other  property 
and  effects  as  he  may  be  possessed  of,  or  entitled  to  in  any  man- 
lier howsoever,  at  the  time  of  bis  death,  shall  be  paid  over  to 
them  upon  the  like  trusts,  and  for  the  like  benefit  of  bis  said 
wife,  family  and  relations,  in  manner,  and  to  the  eitent  herein 
after  appearing.*' 

Sir  Thomas  then  makes  over  to  the  said  trustees, 

**  All  and  every  the  sum  and  sums  of  money  now  remaining,  and 
being  in  the  hands  of  the  said  Messrs  Mackintosh  and  Company, 


belonging  to  him  the  said  Sir  Thomas  Ramsay ;  and  also  all  that 
the  said  sum  of  ^£2000.  now  vested  in,  and  which,  on  the  death 
of  the  said  (Mrs  Maria)  Hardy,  will  become  payable  to  the  suid 
Sir  Thomas  Ramsay,"  &c.  **  upon  trust,  that  they  (the  tnistees) 
do  and  shall  as  to  the  said  monies  now  in  the  hands  of  Mackin- 
tosh and  Company,  if  thereto  required  by  the  said  Sir  Thomas 
Ramsay  in  his  lifetime,  by  writing  under  his  hand,  and  in  default 
thereof,  then  as  soon  after  his  decease  as  they,  in  their  discretion, 
shall  think  advisable  ;  and  as  to  the  said  sum  of  ^2000,  as  soon 
after  the  death  of  the  said  Maria  Hardy,  if  the  same  shall  bap- 
pen  during  the  lifetime  of  the  said  Sir  Thomas  Ramsay,  as  be, 
by  a  writing  under  his  hand,  shall  direct ;  but  if  the  said  Maria 
Hardy  shall  survive  the  said  Sir  Thomas  Ramsay,  then,  as  soon 
after  the  death  of  the  said  Maria  Hardy  as  they,  in  their  discre- 
tion, shall  think  advisable,  get  in  and  receive  payment  of  the  said 
herebv  assigned  moneys  and  premises  respectively,  and  do  and 
shall  fay  out  and  invest  the  same  in  the  Government  stocks,  or 
funds  of  Great  Britain,  or  at  interest  on  real  securities  in  Great 
Britain,  with  full  power  to  alter  and  change  the  same  aecuriiies, 
or  other  securities  of  the  nature  aforesaid  ;  and  do  and  shall  per- 
mit and  suffer,  or  otherwise  empower  and  authorise  the  said  Sir 
Thomas  Ramsay  and  his  assigns,  to  receive  and  take  the  interest, 
dividends  and  proceeds  thereof,  during  his  life." 

It  is  then  provided,  that  immediately  after  bis  death, 

the  trustees  shall  sell  and  dispose  of  so  much  of  the 

said  moneys 

*<  as  will  be  sufficient  to  pay  and  discharge  all  such  debts  as  the 
said  Sir  Thomas  Ramsay  shall  owe  at  the  time  of  his  death,  or 
such  part  thereof  as  his  executors  shall  not  have  discharged,  and 
also  nis  funeral  and  testamentary  chaigea  and  expenses.** 

The  trustees  are  then  directed  to  invest  the  residue 
of  said  moneys  for  behoof  of  the  child  or  children  of 
Sir  Thomas ;  and  failing  such  issue,  the  trustees  are  to 
retain  or  set  apart  so  much  as,  from  the  interest,  divi- 
dends or  annual  profits  thereof,  shall  be  sufiBcient  to 
produce  a  yearly  annuity  of  £l50,  to  be  paid  to  the 
three  sisters  of  Sir  Thomas,  during  their  life,  io  the 
respective  proportions  mentioned  in  the  deed.  The 
deed  farther  directs  the  trustees 


«  to  pay,  assign,  or  otherwise  transfer  the  residue  of  the 
hereby  assigned  moneys  and  premises,  and  upon  the  desith,  and 
respective  deaths  of  the  annuitants  aforesaid,  the  sum  which  pro- 
duced the  annuity,  payable  to  the  annuitant  so  dying,  and  the 
stocks,  funds,  and  securities  in  or  upon  which  the  said  moneys 
and  premises  respectively  shall  then  be  laid  out  and  invested, 
unto  the  said  Elizabeth,  the  wife  of  the  said  Sir  Thomas  Ram- 
say, if  she  shall  be  then  living,  to  and  for  her  own  use  and  bene- 
fit But  if  the  said  Elizabeth,  the  wife  of  the  said  Sir  Thomas 
Ramsayr  shall  be  then  dead,  then  upon  trust  for  the  person  or 
persons  who  would  then  be  entitled  to  the  same,  as  the  next  of 
kin  of  the  said  Elizabeth,  the  wife  of  the  said  Sir  Thomaa  Ram- 
say, under  the  Statutes  for  the  distribution  of  intestate  estates, 
in  case  she  had  then  died  intestate,  and  in  the  same  proportions 
as  they  would  have  taken  the  same  under  the  same  Statutes.** 

Then  follows  a  clause  in  these  terms  : 

**  And  the  said  Sir  Thomas  Ramsay  doth  hereby,  for  himself, 
his  heirs,  executors  and  administrators,  covenant  and  agree  with 
the  trustees,  their  executors,  administrators  and  assigns,  that  the 
executors  or  administrators  of  the  said  Sir  Tbomas  Ramsay 
shall,  and  will,  with  all  convenient  speed  after  his  decease,  on 
being  indemnified  against,  or  on  the  production  to  them  of  suf* 
ficient  legal  discharges  for  the  debts  due  by  the  said  Sir  Tbomas 
Ramsay  at  his  death,  will  and  effectually  assign,  pay,  and  trans* 
fer,  all  and  singular  his  household  furniture,  plate,  linen,  china* 
and  other  articles  of  household  goods,  chattels,  money,  and  other 
personal  estate  and  effects  whatsoever  of  the  said  Sir  Thomas 
Ramsay,  which,  as  his  personal  representatives,  they  shall  be« 
come  possessed  of,  or  entitled  to,  unto  the  said  Thomaa  Mac- 
donald, Duncan  Cameron,  and  James  Macdonell,  their  execu* 
tors,  or  administrators,  or  otherwise,  that  they  shall  pay  to  them 
the  full  amount  or  value  of  such  personal  estate  and  effects,  after 
deducting  the  debts,  funeral  and  testamentary,  and  other  rhsigcs. 
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to  which  the  same,  or  they,  at  such  representatives,  shall,  by 
law,  be  subject  and  liable.  And  the  said  Thomas  Macdonald, 
Duncan  Cameron,  and  James  Macdonell,  do  hereby  severally 
declare,  agree,  and  admit,  that  they,  their  executors  and  adminis- 
trators, shall  be  possessed  of,  and  interested  in,  the  said  personal 
esUte  and  effects  last  mentioned,  or  the  produce  thereof,  upon, 
and  for  the  same  trusts,  ends,  intents,  and  purposes,  as  are  here- 
in before  declared,  expressed,  and  contained,  of  and  concerning 
the  said  herein  before  assigned  moneys  and  premises,  or  such, 
and  so  many  of  the  same  trusts,  intents,  and  purposes,  as  at  the 
time  of  their  becoming  possessed  thereof,  shall  be  subsisting  un- 
determined, and  capable  of  taking  effect.** 

It  was  alleged  by  the  defenders,  but  denied  by  the 
pursuers,  that  this  deed  was  prepared  exclusively  by 
the  solicitors  of  Lady  Ramsay ;  out  the  wliolo  of  the 
deeds  above  mentioned  were  in  the  English  form,  ex- 
cept that  by  which  Sir  Thomas  renounced  his  jus  ma" 
riti  over  the  fortune  of  Lady  Ramsay,  which  was  in 
the  Scottish  form. 

On  30tb  July  1819,  Sir  Thomas  executed  another 
deed,  by  which,  in  conformity  with  the  terms  of  his 
letter  of  3d  July,  he  renounced  all  right  of  appoint- 
ment or  division  of  the  sum  of  £10,000,  in  the  event 
of  there  being  no  issue  of  his  marriage  with  Lady 
Ramsay. 

This  sum  of  £10,000  was  afterwards  paid  to  the 
trustees,  under  the  settlement  of  1 0th  June,  and  in- 
vested by  them  upon  the  trusts  thereby  created.  It 
was  alleged  by  the  pursuers,  that  the  deed  of  5th  July 
had  been  intimated  to  Mackintosh  and  Company  by 
Sir  Thomas,  who  instructed  them  to  destroy  a  will  he 
had  left  in  their  possession  ;  which,  it  yvas  said,  they 
did  accordingly.  The  pursuers  likewise  averred,  that 
the  trustees  under  that  deed  intimated  it  to  Mackin- 
tosh and  Company  :  But  none  of  these  averments 
were  admitted  by  the  defenders.  The  pursuers  ad- 
mitted, that  no  part  of  the  funds  mentioned  in  that 
deed  were  in  their  actual  possession  at  Sir  Th6mas'8 
death. 

In  consequence  of  some  differences  which  occurred 
between  Sir  Thomas  and  Lady  Ramsay,  a  temporary 
separation  took  place,  and  some  proposals  had  passed, 
with  a  view  to  a  permanent  separation.  A  reconci- 
liation, however,  was  for  a  while  effected ;  and  in  the 
course  of  certain  discussions,  with  a  view  to  an  ar- 
rangement of  their  differences,  Lady  Ramsay,  on  12th 
October  1820,  addressed  a  letter  from  Weymouth 
to  Sir  Thomas,  in  these  terms : 

'<  I  am  sorry  to  find  from  Mr  Henning,  that  the  letter  which 
I  wrote  you  by  him  on  Monday  last,  was  not  so  satisfactory  to 
your  mind  as  I  wished,  and  intended  it  to  be ;  having  therein  re* 
ferred  to  the  arrangement  made  between  you  and  Mr  Henning, 
and  having  stated  that  I  was  quite  satisfied  with  the  terms  of 
such  arrangement,  I  did  not  feel  it  necessary  to  recur  to  past 
events.  Indeed,  I  thought  and  still  think  it  better  to  avoid  it. 
I  can  only  repeat  that  I  shall  be  very  happy  to  see  you  here,  and 
that  I  shall  most  cheerfully  cancel  the  deed  of  the  Sd  (should  b« 
the  5th)  of  July  1819,  in  terms  of  the  arrangement  above  re- 
ferred to.     I  am,**  &c. 

The  deed  here  referred  to  was  not  however  can- 
celled, and  no  permanent  reconciliation  ever  was  ac- 
complished. In  May  1821,  Sir  Thomas  went  out  to 
India,  where  he  remained  till  1829,  when  he  returned 
to  Scotland.  During  his  residence  in  India  he  ac« 
quired  a  considerable  addition  to  his  fortune;  and 
while  in  that  country,  he  had  remitted  to  Messrs  J. 


and  C.  Nairne,  W.S.,  his  agenU  in  Scotland,  a  sum 
of  £1400.  Of  this  sum  £2000  was  invested  by  Messra 
Nairne  upon  an  heritable  bond  by  Mr  Braidwood, 
over  certain  subjects  near  Edinburgh,  upon  which  in- 
feftnient  followed  on  8th  April  1829.  £1000  waa 
lent  to  Sir  J.  Pringle  upon  his  promissory-note;  and 
£500  was  lent  to  Major  Erskine,  upon  a  personal 
bond  by  him  and  his  brother.  All  of  these^securitiea 
were  taken  by  Messrs  Nairne  in  their  own  name,  but 
admitted  to  be  in  trust  for  Sir  Thomas  Ramsay.  The 
remainder  of  the  £4400  was  reteined  by  Messrs  Nairne 
in  their  own  hands,  or  in  those  of  their  bankers. 

Sir  Thomas  Ramsay,  after  he  last  returned  to  Scot- 
land, conceiving  that  he  had  full  power  to  revoke  and 
set  aside  the  deeds  before  mentioned,  or  at  least  those 
of  5th  and  30th  July  1819,  executed  a  deed  on  12th 
February  18550,  which  narrated  the  said  deeds— sot 
forth  that  they  had  been  executed  by  him  without 
legal  advice  as  to  their  nature  or  effect, — that  he  had 
been  induced  to  grant  them  by  false  representations 
of  his  wife,  and  others  instigated  thereto  by  her ; — 
and  that  from  these  circumstances,  as  well  as  on  ac-» 
count  of  certain  allied  improper  conduct  on  the  part 
of  his  wife,  he  was  resolved  to  revoke  and  set  them 
aside,  in  so  far  as  he  had  power  so  to  do ; — and  that 
having  been  advised  that  the  deed  of  10th  June  1819 
could  not  be  revoked  by  him,  but  that  the  other  deeds 
were  revocable  at  pleasure,  he  therefore, 

«  and  in  order  that  I  may  be  restored  and  reponed  against  them, 
in  80  far  as  that  is  now  possible,  I  have  revoked,  and  for  ever  set 
aside,  as  I  do  by  these  presents  revoke,  for  ever  set  aside,  and 
hereby  declare  to  be  null  and  void,  now,  and  in  all  time  coming, 
the  foresaid  two  deeds  of  the  3d  (should  be  5th)  day  of  July 
1819,  and  the  30th  day  of  the  said  month  and  year,  both  in  part 
above  nanated,  the  whole  tenor  and  contents  of  the  same,  with 
all  that  has  followed,  or  may  be  competent  to  follow  upon  both 
or  either  of  the  said  deeds  :  And  further,  I  do  hereby  give,  grant, 
assign,  dispone,  convey,  and  make  over  from  me  and  my  heirs 
and  successors,  to  and  in  favour  of  Robert  Hamilton,  Esq.  ad- 
vocate, one  of  the  principal  clerks  of  Session  in  Scotland,  Alex- 
ander Cowan,  Esq.  of  Moray-House,  Edinburgh,  and  James 
Nairne  of  Claremont.  W.S.,  and  to  the  survivors  or  survivor  of  ' 
them,  and  to  the  heir-male  of  the  last  survivor,  all  and  sundry 
lands  and  heritages,  goods  and  gear,  debts  and  sums  of  monev» 
and  in  general,  the  whole  means  and  estate,  and  effects,  heritable 
and  moveable,  real  and  personal,  of  what  kind  or  nature  soever, 
or  wheresoever  situated,  presently  belonging  and  indebted  to 
me." 

There  are  then  specially  conveyed  and  assigned  to 
the  same  parties,  the  sums  in  the  hands  of  Mackintosh 
and  Company,  the  £2000  liferented  by  Mrs  Hardy, 
and  the  £3500  invested  by  Messrs  Nairne,— all  to  be 
held  in  trust ;  the  interest  thereof  payable  to  the 
I  granter  during  his  life,  and  after  his  death  the  prin- 
cipal to  be  divided  in  certain  proportions  among  four- 
teen different  persons  therein  named,  subject  to  a 
liferent,  in  favour  of  his  two  sisters,  of  the  £3500. 
The  deed  concludes  with  this  clause : 

"  And  I  hereby  declare  this  deed  to  he  a  duJy  delivered  doev'- 
mefit,  and  that  it  is  my  irrevocable  act;  and  accordingly,  I  bind 
and  oblige  myself,  and  my  heirs,  executors  and  successors,  to 
warrant  this  conveyance  to  my  said  disponees  and  their  foresaids, 
at  all  hands  and  against  all  deadly,  and  to  execute  all  farther  deeds 
or  instruments  which  may  become  necessary  for  effectuslly 
vesting  in  them  and  their  foresaids,  all  or  any  part  of  my  mean! 
and  esUUe,  which  are  above  conveyed." 
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Of  the  same  date  with  this  deed,  Sir  Thomas  exe- 
cuted a  will  or  testament,  by  which  he  appointed 
Messrs  Hamilton,  Cowan  and  Nairne,  his  executors, 
and  his  nephew,  James  Pairman  of  Barbadoes,  his  re- 
siduary legatee.  And  on  3 1st  May  1830,  Sir  Thomas 
executed  a  deed  of  indenture  in  the  English  form, 
which  proceeded  on  a  similar  narrative — had  the  same 
object  as  the  deed  of  revocation  of  12th  February — 
and  seemed  to  have  been  executed  merely  ob  mojorem 
cauielam.  It  revoked  the  deeds  of  5th  and  30th  July 
1819, — ^made  over  to  Messrs  Hamilton,  Cowan  and 
Kairne,  the  funds  in  the  hands  of  Mackintosh  and 
Company^the  £2000  liferented  by  Mrs  Hardy — the 
£3500  lent  out  by  Messrs  Nairne,  and 

"  also  a1]  other  monies,  and  srcurities  for  monies,  and  other  per- 
sonal estate,  whatsoever  and  wheresoever,  of  the  said  Sir  Thomas 
Ramsay;  and  also  all  acknowledgments,  notes,  bills,  bonds, 
covenants,  njortgages,  and  other  securities  whatsoever,  for  all  or 
any  of  the  said  monies  bertfby  assigned  or  expressed,  and  intended 
so  to  be." 

Upon  3d  June  1830,  Sir  Thomas,  by  a  codicil,  be- 
queathed to  his  two  sisters  a  sum  of  £2500,  trans- 
ferred, or  about  to  be  transferred,  by  his  bankers  in 
London  to  his  executors  above  named.  Sir  Thomas, 
with  the  exception  of  his  current  half-pay,  acquired 
no  funds  or  property  after  12th  February  1830;  and 
he  died  on  S^6th  June  of  that  year. 

On  8th  June  1830,  Messrs  Nairne  transferred  to 
the  trustees,  under  the  deed  of  12th  February,  the 
heritable  bond  for  £2000,  the  promissory-note  for 
£1000,  and  the  personal  bond  for  £500  in  their  fa- 
vour. To  this  deed  of  transference  Sir  Thomas  was 
no  party,  but  it  bore  express! v  that  the  above  sums 
had  been  held  by  Messrs  Nairne  in  trust  for  him. 
This  transference  of  the  heritable  security  for  £2000 
was  completed  by  infeftment  on  19th  June  1830.  The 
trustees  under  the  deed  of  12th  February,  never  ob- 
tained possession  of  the  funds  in  the  hands  of  Mack- 
intosh and  Company,  nor  of  the  £2000  liferented  by 
Mrs  Hardie,  she  still  being  alive.  Upon  18th  Janu- 
ary 1831,  Mr  Nairne,  in  name  of  himself  and  the 
other  executors,  gave  into  the  Commissary  Court  an 
invent«iry  of  the  personal  estate  of  Sir  Thomas,  in 
which  there  was  one  item  stated  as  "  balance  in  the 
hands  of  Messrs  James  and  Charles  Nairne,  Sir  Tho- 
mas's Edinburgh  law  agents,  at  the  time  of  his  death, 
£3354*,  8.  8/'  But  the  defenders  denied  that  this  was 
in  any  respect  composed  of  the  sums  conveyed  by  the 
deed  of  revocation. 

Shortly  after  Sir  Thomas's  death,  some  communi- 
cations took  place  between  the  agents  for  the  pursuers 
and  defenders ;  and  thereafter  the  present  action  of 
reduction,  improbation,  and  declarator  was  brought 
by  the  pursuer  Lady  Ramsay,  and  the  trustees  under 
her  marriage-settlement,  against  the  trustees  appoint- 
ed by  the  deed  of  revocation  of  12th  February  1830, 
and  also  against  the  parties  favoured  by  that  deed. 
The  summons  concluded  for  reduction  of  the  whole 
deeds  subseouent  to  12th  February  1830,  inclusive, 
and  that  it  should  be  found  and  declared  that  the  pur- 
suer Lady  Ramsay,  and  her  trustees,  have  the  sole 
right  to  the  whole  estate  and  effects,  of  every  deno- 
mination, which  belonged  to  Sir  Thomas  Ramsay,  and 
that  the  defenders  should  pay  to  the  pursuers  such 


sum  as  should  be  ascertained  to  be  the  amount  and 
value  of  his  estate  and  effects,  so  far  as  intromitted 
with  or  received  by  the  defenders. 

In  support  of  the  action,  it  was  pleaded — L  The 
parties  oeing  resident  in  Rngland,  and  the  marriage 
having  taken  place  in  England,  the  effect  of  the  si*t- 
tlements,  especially  that  of  5th  July  1819,  most  be 
determined  by  the  law  of  England ;  and  by  that  law, 
the  deed  conla  not  be  revoked  by  Sir  Thomas  Ham- 
say,  as  it  must  be  held  to  have  been  granted  in  fulfil- 
ment of  a  prior  onerous  obligation,  undertaken  before 
marriage,  and  proved  by  the  letters  of  3d  June  and 
Sd  July  1819.— IL  Even  although  the  deed  of  5th 
July  1819  were  to  be  viewed  as  a  voluntary  settle- 
ment, made  after  marriage,  still,  according  to  the  law 
of  England,  it  was  a  settlement  made  for  good  con- 
siderations, irrevocable  by  the  granter,  and  effectual 
against  his  gratuitous  disponees,  and  all  others  claim- 
ing through  him. — TIL  By  the  same  law,  the  effect  of 
the  deed  of  5th  July  was  to  vest  in  the  pursuers,  for 
the  uses  and  upon  the  trusts  thereby  declared,  a  legal 
right  to  the  monies  specially  assigned,  as  well  as  to 
the  whole  personal  estate  and  effects  of  which  Sir 
Thomas  died  possessed,  wherever  situated,  and  in 
whatever  form  invested ;  and  the  defenders,  as  his 
executors,  were  bound  by  his  express  covenant,  and 
by  the  positive  obligation  created  by  the  said  deed,  to 
pay  over  the  whole  of  that  estate,  under  deduction  of 
just  debts  and  charges. — IV.  The  attempted  revoca- 
tion of  the  deed  of  5th  July  was  ultra  vires  of  Sir 
Thomas,  and  wholly  ineffectual  and  inoperative,  as 
being  in  Jraudem  of  the  prior  covenants  and  vested 
rights  created  by  said  deed. — V.    The  conveyances 
in  the  deeds  under  reduction  being  expressly  fonnded 
on   the  deed  of  revocation,  must  depend  for  their 
validity  upon   that  of  the  deed  of  revocation. — Vf. 
Even,  according  to  the  law  of  Scotland,  the  same  pleas 
would  be  well  founded,  and  the  same  result  follow. — 
VII.  By  the  law  of  Scotland,  the  £2000  contained  in 
the  heritable  bond  by  Braidwood  must  be  held  as 
moveable  in  a  question  with  the  pursuers,  and  could 
not  be  held  as  heritable,  to  the  disappointment  of  their 
claims  under  the  settlement  of  5th  July. 

The  defenders  pleaded — I.  That  the  validity  and 
effect  of  the  deeds  under  reduction  must  be  determin- 
ed by  the  law  of  Scotland,  in  respect  that  they  were 
executed  in  Scotland, — that  the  granter  was  a  native 
Scotsman,  domiciled  at  their  date  in  Scotland,  which 
he  had  never  left  animo  remanendiy  in  respect  also, 
that  his  wife  was  likewise  a  native  of  Scotland,  was 
liferentrix  and  heritable  creditor  to  a  laive  amount  of 
lands  in  Scotland,  which  she  had  never  lefi  animo  rc- 
manendi,  nor  for  any  other  purpose  than  to  attend  the 
education  of  her  family,  to  whom  an  extensive  landed 
estate  in  Scotland  belonged ;  and  at  all  events,  her  do- 
micile followed  that  of  her  husband. — II.  Sir  Thomas 
Ramsay  had  full  power  to  execute  the  deeds  under 
challenge ;  his  power  to  revoke  the  deeds  of  5th  and 
SOth  July  1819  oeing  reserved  and  implied  by  the  law 
itself;  Istf  Because  they  were  truly  and  in  effect 
mortis  causa  settlements  or  latter  wills.  2d,  Because 
they  were  donations  inter  virum  et  uxorem^ — III. 
There  was  no  anterior  obligation  to  grant  these  deeds, 
nor  were  they  at  all  remuneratory ; — most  ample  and 
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•Ten  exhorbitant  provisions  having  been  made  for  Lady 
Ramsay  in  the  antenuptial  settlements  of  10th  June 
1819,  on  the  footing  of  which  alone  the  marriage  took 
place;  and  the  deeds  of  July  1819,  besides,  bore  to 
oe  in  addition  to  prior  provisions. — IV.  Sir  Thomas's 
power  of  revocation  was  effectually  exercised,  inas- 
much as  the  deeds  revoked  are  sufficiently  described, 
and  fall  under  the  clause  of  revocation  ;  and  also,  be- 
cause the  very  funds  which  formed  the  subject  of  these 
deeds,  were  otherwise  disposed  of  by  those  under 
challenge. — V.  The  deed  of  dth  July  1819  was  null 
and  void,  or  at  least  could  not  be  founded  on  by  Lady 
Ramsay,  in  respect  she  expressly  agreed  in  writing 
to  cancel  the  same^ — VI.  The  funds  and  subjects  con- 
veyed to  the  defenders  by  the  deeds  under  challenge, 
did  not  fail  under  the  operation  of  the  deed  of  5th 
July  1819,  in  respect  that  deed  was  limited  to  funds 
of  a  certain  description,  in  so  far  only  as  they  should 
belong  to  him  at  his  death,  and  be  in  possession  of 
his  executors  as  his  personal  representatives  ;  but  the 
funds  and  subjects  contained  in  the  deed  under  chal- 
lenge, had  been  absolutely  conveyed  to  the  defenders 
during  his  life,  and  he  could  not  be  restrained  from 
so  disposing  of  them,  merely  that  thereby  a  gratui- 
tous provision  might  be  augmented  of  what  he  should 
leave  at  his  death.— VII.  The  deed  of  5th  July  1819 
was  expressly  granted  under  burden  of  Sir  Thomas*s 
debts,  and  he  became  debtor  to  the  defender  to  the 
extent  of  the  funds  conveyed  by  the  deeds  under  chal- 
lenge, by  his  obligation  of  absolute  warrandice. — VIII. 
The  deed  of  5th  Jnly  1819  did  not  include  heritage, 
and  therefore,  can  in  no  view  comprehend  the  £2000 
invested  on  heritable  security. — IX.  The  deed  of  5th 
July  must  be  strictly  interpreted,  and  did  not  include 
any  nomina  debiiorum^  except  the  funds  in  the  hands 
of  Mackintosh  and  Company,  and  the  £2000  liferent- 
ed  by  Mrs  Hardy,  and  consequently  could  not  con- 
rey  the  debts  or  nomina  dehitorum^  vested  in  the  de- 
fenders by  the  deeds  under  challenge. — X.  Even  by 
the  law  of  England,  the  same  result  would  follow. 

A  case  was,  18th  February  1832,  ordered  to  be  pre- 
pared for  the  opinion  of  English  Counsel,  which  was 
accordingly  done.  The  points  on  which  they  were 
consulted,  sufficiently  appear  from  the  opinion  of  Sir 
Kdward  Sugden  and  Mr  Henry  Bickersteth,  which 
was  in  the  following  terms : — 

**  1.  We  are  of  opinion,  that  according  to  the  law  of  England, 
taking  into  view  all  the  circumstances  under  which  the  deed  of 
5th  July  1819  was  executed,  and  attending  to  the  terms  of  Sir 
Thomas  Ramsay's  letters,  dated  theSd  June,  and  3d  July  1819, 
the  said  deed  ought  in  equity  to  be  held  and  considered  as  form- 
ing a  part  of  the  marriage-settlement,  and  as  having  been  grant- 
ed in  fulfilment  of  a  contract  or  obligation  constituted  before 
marriage,  and  that  such  contract  was  irrevocable.  2.  Even  if 
the  deed  of  5th  July  1819  should  be  viewed  as  a  voluntary  set- 
tlement made  after  marriage,  we  are  of  opinion,  that,  according 
to  the  law  of  England,  it  was  made  for  a  meritorious  considera- 
tion, and  that  Sir  Thomas  was  debarred  from  revoking  it  in  fa- 
vour of  gratuitous  donees,  d.  We  are  of  opinion,  that,  accord- 
ing to  the  law  of  England,  the  said  deed  of  5th  July  1819  does 
not  labour  under  any  nullity,  and  that  the  pursuers  are  not  de- 
barred from  founding  upon  the  same,  by  reason  of  the  letter 
dated  12th  October  1820,  addressed  by  Lady  Ramsay  to  Sir 
Thomas,  and  that  no  agreement  by  Lady  Ramsay  to  cancel  that 
deed,  can  be  binding,  and  of  course,  not  upon  other  parties  hav- 
iog  interest  under  that  deed.    4.  Supposhig  the  deed  to  hare 


been  irrevocable,  we  are  of  opinion,  that  according  to  the  law  of 
England,  there  is  sufficient  ground  for  holding  that  Sir  Thomas 
Ramsay  was  thereby  debarred  from  spending  or  giving  away, 
during  his  lifetime,  either  the  balance,  which,  at  the  date  of  the 
deed,  was  due  to  him  from  Mackintosh  and  Company,  or  the 
j£2000  payable  to  him  on  the  death  of  Maria  Hardy ;  but  no 
ground  for  holding  that  he  was  thereby  debarred  from  a  fair  ex- 
penditure, or  an  absolute  disposal,  by  act  inter  vivos  (operating 
against  himself,  as  well  as  against  the  persons  claiming  under 
the  settlement),  of  any  other  part  of  his  personal  estate ;  but 
we  are  of  opinion,  that  supposing  deeds  of  the  same  tenor  or  sub- 
stance with  those  which  were  made  in  Scotland  in  1830,  had 
been  made  in  England,  and  according  to  the  forms  of  the  law  of 
England,  such  deeds  would  not.  by  the  law  of  England,  as  ad- 
ministered in  the  Courts  of  Equity  there,  and  as  against  Lady 
Ramsay,  have  had  the  effect  of  an  absolute  and  indefeasible  dis- 
posal by  Sir  Thomas  during  his  lifetime,  in  favour  of  the  de« 
fenders ;  and  that  by  the  mere  making  of  the  deeds.  Sir  Tho- 
mas would  not  have  constituted  the  defenders  his  debtors  (cre- 
ditors), so  as  to  give  them  a  claim  available  for  all,  or  any  part 
of  the  fuiids  or  subjects  to  which  the  deeds  applied  against,  or 
in  competition  with  the  claimants  under  the  deed  of  5th  July 
1819.  We  consider  this  to  be  a  clear  point.  5.  We  are  of  opi- 
nion, that  by  the  law  of  England,  the  trustees  under  the  deed 
of  5th  July  1819,  are  entitled  to  recover  the  balance  due  from 
Mackintosh  and  (Company  at  the  date  of  the  deed,  and  the  j£2000 
payable  on  the  death  of  Maria  Hardy,  in  preference  to  the  de- 
fenders, and  notwithstanding  any  claim  of  the  defenders  to  those 
sums,  as  having  been  disposed  of  by  the  deeds  executed  by  Sir 
Thomas  in  1890,  whatever  may  be  the  effect  of  those  deeds  in 
other  respects.  6.  We  are  of  opinion,  that  so  far  as  the  quea-- 
tion  mav  depend  on  the  law  of  England,  and  subject  to  the  pay- 
ment of  Sir  Thomas  Ramsay's  debts  and  charges,  the  defen  • 
ders  are  bound  to  pay  the  personal  estate,  stated  to  amount  to 
^3972,  18.  10.,  to  the  pur&uers,  upon  the  trusts,  and  for  the 
purposes  declared  in  the  deed  of  the  5th  July  1819.  7.  If,  by 
the  Uiw  of  Scotland,  Braidwood*8  bond  for  ^£2000  is  held  to 
be  real  estate,  we  are  of  opioion,  that  by  the  law  of  England, 
it  ought  not  to  be  held  to  be  included  in  the  deed  of  5th  July 
1819.  fiut  if,  by  the  law  of  Scotland,  Braidwood's  bond  for 
^2000  is  held  to  be  petaonal  estate  of  Sir  Thomas,  to  be  pos- 
sessed by  his  executors,  then  we  are  of  opinion,  that  such  bond 
would,  by  the  law  of  England,  be  included  in  the  deed  of  5th 
July  1819,  and  subject  to  the  trusts  thereof." 

The  Lord  Ordinary,  on  9th  March  1833,  pro- 
nounced the  following  interlocutor  and  note  :— 

**  Having  considered  the  closed  record,  with  the  writs  pro- 
duced, and  the  case  judicially  adjusted  for  the  opinion  of  English 
Counsel,  and  the  opinion  returned  thereupon  ;  and  having  heard 
parties*  procurators  thereon,  and  thereafter  made  avizandum 
with  the  process ;  Finds,  that  the  deed  of  indenture,  bearing 
date  the  5th  July  1819,  being  a  deed  executed  in  England,  and 
by  the  forms  of  the  law  of  England,  the  legal  import  and  effect 
thereof  must  be  determined  by  that  law  :  Finds,  in  conformity 
to  the  opinions  delivered  by  the  counsel  learned  in  the  law  of 
England,  that  the  said  deed  formed  a  part  of  the  marriage-settle- 
ments between  the  pursuer  and  the  late  Sir  Thomas  Ramsay ; 
that  It  was  duly  executed  for  meritorious  considerations,  and  is 
ill  all  respects  valid  and  effectual ;  and  that  the  said  Sir  Tho- 
mas Ramsay  had  no  power  to  revoke  it  in  favour  of  gratuitous 
donees  :  Finds,  therefore,  that  the  several  deeds  called  for  to  be 
reduced,  in  so  far  as  they  bear  or  import,  either  in  express  words, 
or  by  their  tenor  and  effect,  a  revocation  or  alteration  of  the  pro- 
visions of  the  said  deed  of  5th  July  1819,  in  favour  of  the  pur- 
Buers,  or  any  of  them,  the  said  deeds  Iteing  for  the  behoof  of 
gratuitous  donees,  are  not  effectual  in  law,  and  are  liable  to  be 
set  aside  at  the  instance  of  the  said  pursuers :  Finds,  in  confor- 
mity to  the  said  opinions,  that  by  the  legal  force  of  the  said  deed 
of  5th  July  1819,  the  said  Sir  Thomas  Ramsay  was  effectually 
debarred  from  disposing  of,  or  giving  away,  during  his  lifetime, 
either  the  balance,  which,  at  the  date  of  the  deed,  was  due  to 
him  by  Mackintosh  &  Company,  or  the  sum  of  j£2000  which 
was  due  to  him  on  ibc  death  of  Maria  Hardy :  Therefore  finds, 
that  the  said  deeds  under  reduction,  in  so  far  as  they,  or  any  of 
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them,  express  or  imply  a  disposa],  or  conreyance  of  the  said 
special  sums  of  money,  whether  the  said  deeds  are  to  be  regarded 
as  delivered  instruments  or  not,  and  whether  they  are  to  be 
taken  as  importing  a  direct  gift  de  presenti  in  the  testator's  life- 
tin^e,  or  as  of  the  nature  of  testamentary  or  mortU  causa  settle- 
ments, are  not  effectual  in  law,  and  are  liable  to  reduction : 
Finds  in  conformity  to  the  said  opinions,  that  the  said  Sir  Tho- 
mas Ramsay  was  not,  by  the  said  deed  of  5th  July  1619,  de- 
barred  from  a  fair  expenditure  or  absolute  disposal,  by  acts  inter 
vivos,  operating  against  himself,  as  well  as  against  the  persons 
claiming  under  the  settlement,  of  any  other  part  of  his  personal 
estate:  But  finds,  that,  in  so  far  as  the  deed  of  12th  February 
1830  under  reduction,  taken  by  itself,  or  in  connection  with  the 
last  will  and  testament  of  the  same  date,  and  the  other  deeds 
under  reduction,  imports  a  conveyance  and  disposal  of  the  per- 
sonal estate  of  the  said  Sir  Thomas  Ramsay  generally,  proceed- 
ing as  it  does  on  an  express  revocation  of  the  said  deed  of  5th 
July  1819,  and  being  dependent  on  the  will  of  the  maker  thereof, 
in  regard  to  the  ultimate  disposal  of  the  residue  of  such  estate,  can- 
not be  considered  as  having  effected  such  a  fair  expenditure  or 
disposal  by  gift,  inter  vivos,  operating  against  the  grantcr  him- 
self: Farther,  finds,  that  the  special  conveyance  expressed  in  the 
said  deed  of  the  three  sums  of  £2000,  £  1000,  and  £5O0,  in  so  far 
as  it  is  a  conveyance  of  part  of  the  personal  estate  of  the  granter, 
cannot  receive  effect  as  a  bona  Jide  expenditure,  gift,  or  disposal, 
of  the  sums  in  the  granter*s  lifetime ;  seeing  that  the  same  makes 
part  of  a  general  settlement,  proceeding  on  revocation  of  the  said 
deed  of  5th  July  1819,  and  to  be  taken  aa  mortis  causa;  and 
that  it  appears  evidently  to  have  been  made  gratuitously,  and 
without  consideration,  for  the  purpose  of  so  tar  defeating  and 
defrauding  the  said  settlement  of  5th  July  1819,  in  case  such 
revocation  should  be  found  ineffectual :  But  finds  that  the  sum 
of  j£2000,  part  of  the  funds  of  the  deceased,  having  been  lent 
out,  and  secured  by  heritable  bond  and  infeftment  over  an  heri- 
table estate  in  Scotland,  taken  in  the  names  of  Messrs  James 
and  Charles  Nairne,  in  March  1829,  fifteen  months  before  the 
death  of  the  said  Sir  Thomas  Ramsay,  and  the  precise  nature  of 
the  said  investment  having  been  made  known  to  him,  by  letters 
bearing  the  dates  of  29th  May  and  15th  December  1^29,  where- 
by the  trust,  in  the  persons  of  the  said  James  and  Charles 
Nairne,  for  his  behoof,  was  acknowledged  scripto  ;  and  such  in- 
vestment for  his  benefit  not  having  been  objected  to,  but  virtual- 
ly recognised  by  the  said  Sir  Thomas  Ramsay,  the  said  sum  of 
jE2000  being,  by  the  law  of  Scotland,  real  or  heritable  estate  in 
the  persons  of  the  said  Messrs  Nairne,  must  be  taken  as  real  or 
heritable  iestate  in  the  succession  to  the  property  of  the  said  Sir 
Thomas  Ramsay:  Finds,  that  notwithstanding  the  terms  of  the 
deed  of  5th  July  1819,  it  was  competent  to  Sir  Thomas  Ramsay 
to  invest  personal  funds  acquired  by  him  in  heritable  securities ; 
and  that  such  securities,  constituting  heritable  estate  at  his  death, 
did  not  fall  under  any  of  the  provisions  of  that  deed  :  And  in 
respect  that  the  pursuers  have  no  title  or  legal  interest  to  chal- 
lenge any  conveyance  of  heritage  by  the  deceased,  finds  that  the 
express  disposition  of  the  said  sum  of  £2000,  with  the  title- 
deeds  thereof,  by  the  deed  of  12th  February  1830,  must  stand 
and  be  effectual  to  the  defenders,  so  far  as  it  is  here  called  in 
question :  Therefore,  repels  the  defences,  and  reduces,  decerns, 
and  declares  in  terms  of  the  libel,  except  only  as  to  the  said  sum 
of  JC2000  heritably  secured  as  aforesaid ;  and  in  so  far  as  the 
deeds  called  for  have  relation  to  that  sum,  or  to  the  rights  and 
titles  connected  therewith,  Sustains  the  defences,  assoilzies  the 
defenders,  and  decerns ;  and  appoints  the  cause  to  be  enrolled, 
in  order  that  the  parties  msy  be  heard  on  the  conclusions  of  the 
summons  not  disposed  of  by  this  interlocutor:  Finds  the  defen- 
ders liable  to  the  pursuers  in  some  part  of  the  expense  of  this 
discussion,  but  not  in  the  whole  expenses ;  and  before  answer  as 
to  the  amount  of  such  expenses,  allows  an  account  to  be  given 
in,  and  parties  to  be  heard  thereon. — Note. — The  grounds  of 
judgment  are  expressed  in  the  interiocutor, — ^but,  in  a  case  of 
'this  importance,  some  farther  explanation  may  be  proper.  The 
opinions  of  the  English  Counsel  are  so  clear  and  precise  on  all 
the  points  properly  belonging  to  the  law  of  England,  that  they 
entirely  settle  the  case  in  this  Court,  both  as  to  irrevocability  of 
the  deed  of  5th  July  1819,  and  as  to  the  inefficiency  of  the  deeds 
Qf  183D|  either  to  convey  the  personal  estate  generally,  mortis 


eausn,  or  to  carry,  by  immediate  gift,  the  special  sum  in  the  bands 
of  Mackintosh  and  Company,  and  that  emer^ng  on  the  death  of 
Maria  Hardy.  On  these  points  there  can  be  no  reasonable 
doubt  in  the  Lord  Ordinary's  opinion.  But  there  are  two 
questions  attended  with  more  doubt  and  difficulty : — 1  st.  Whether 
the  deed  of  12th  February  1890,  being  declared  to  be  irrevocable, 
and  maintained  to  have  been  legally  delivered  in  the  bands  of  the 
Messrs  Nairne,  was  effectual  as  a  completed  gift,  inter  vitwt,  as 
to  the  three  special  sums,  making  up  JC3500 ; — and,  2d,  Whether, 
if  it  was  not,  the  sum  of  J82000,  as  a  debt  heritably  secured,  was, 
at  any  rate,  excluded  from  the  operations  of  the  marriage-settle- 
ments ?  The^rs<  of  these  questions  appears  to  the  Lord  Ordi- 
nary to  be  attended  with  considerable  difficulty.  The  point, 
whether  the  deed  is  to  lie  considered  as  a  delivered  instrument, 
while  it  lay  in  the  hands  of  the  persons  who  were  the  agents  of 
the  granter,  though  they  were  also  the  agents  of  some  of  the 
grantees,  and  one  of  them  was  a  trustee,  is  very  doubtful ;  and, 
at  any  rate,  the  latter  deed  in  the  English  form,  very  materially 
departing  from  even  that  part  of  the  first  deed,  does  very  seri- 
ously affect  the  real  meaning  and  underatanding  as  to  its  being  a 
delivered  and  unalterable  alienation.  On  the  other  hand,  though 
the  previous  correspondence  shows  a  direct  intention  to  evade  or 
defeat  the  marriage-settlement,  if  possible,  the  proof  of  an  inten- 
tion to  secure  something  to  the  deceased's  sisters,  beyond  his 
own  puwer,  is  very  strong.  If  indeed,  the  same  arrangement,  so 
far  as  they  were  concerned,  had  been  made  by  one  simple  deed 
fur  securing  a  liferent  annuity,  or  a  fair  and  reasonable  provision 
to  them,  even  under  an  avowed  purpose  of  making  it  in  that  form, 
in  order  to  avoid  the  controlling  effect  of  the  marriage-contract, 
the  Lord  Ordinary  would  have  thought  it  difficult  or  impossible 
to  touch  it.  But  here  the  thing  begins  with  the  declared  inten- 
tion of  finding  wavs  and  means,  either  directly  or  per  ambages^ 
of  defeating  the  real  and  known  effect  of  the  marriage-aettlero^iit ; 
and  then  the  provision  for  the  sistera  is  mixed  up,— ;/Er«i,  with 
an  attempt  to  rev'uke  that  settlement ; — secxmdly,  with  a  convey- 
ance of  the  unioersitas  of  the  personal  estate,  gratuitously  and 
clearly  tnortis  causa  as  to  the  residue  ; — thirdly,  with  an  attempt 
to  dispose  even  of  the  sums  specially  appropriated  by  the  mar- 
riage- contract ; — End,  finally,  with  an  ultimate  distribution  of  tbe 
sunis  of  ^3500,  making  the  subject  of  the  liferent,  in  a  manoer 
which,  in  meaning  and  effect,  whatever  it  may  be  in  form,  is  pal- 
pably  a  settlement  in  contemplation  of  death,  and  in  defraud  of 
the  marriage- contract.  If  the  liferent  could  have  been  sustained 
apart  from  tbe  disposal  of  the  fee,  and  the  other  provisions  of 
the  deed,  the  Lord  Ordinarv  should  have  thought  tbe  question 
as  to  it  much  more  doubtful  than  he  does,  notwithstaodinc  the 
strange  discrepancy  in  the  English  deed  of  31st  May.  But  be 
thinks  this  impossible.  On  tbe  second  question,  he  has  very 
little  doubt.  Tbe  Messra  Nairne  had  general  powers  to  lay 
out  the  funds  remitted  to  them  on  proper  securities.  They  did 
lay  out  the  j£2000  on  an  effectual  heritable  security;  and  as  Sir 
Thomas  might  have  certainly  taken  such  a  security  to  himself, 
even  though  be  had  it  in  his  mind  that  thereby  his  money  would 
cease  to  be  personal  estate  subject  to  the  contract,  it  would  be 
canying  the  force  of  the  marriage-settlement  a  great  deal  too  far 
to  hold,  that  merely  because  it  was  taken  in  tbe  names  of  Messrs 
Nairne,  (though  confessedly  a  trust  proved  scripts,  and  prove- 
able  by  oath,  without  which,  the  pursuer  could  have  no  cl-iim 
on  it,)  its  heritable  character  should  have  no  effect  in  this  ques- 
tion.  It  appeare  to  tbe  Lord  Ordinary,  that  such  cases  as 
Angus  V.  Angus,  6th  December  1825,  or  Burrel,  14th  December 
1825,  have  no  application  to  the  subject  For  this  is  the  case 
of  a  man's  own  property,  heritably  secured  in  trust  with  his  own 
sanction  ;  and  the  question  is,  whether  it  is  not  heritable  in  his 
succession  ?  To  that  question,  the  case  of  Davidson  v.  Kyde» 
20th  December  1797,  directly  applies;  and  the  circumsunce 
of  the  trusters  named,  being  mentioned  or  not  in  the  deed  of  se- 
curity, seems  to  be  wholly  immaterial  to  the  point,  as  soon  as  tbe 
trust  is  ascertained.  The  case  of  Robertson  o.  Robertson,  &c. 
February  16,  1816,  is  also  a  very  important  authority  on  this 
point." 

The  pursuers  reclaimed ;  and  at  adrising, 

Lord  Balgray  said,  this  case  has  been  fully  argued.     It  re- 
quires very  Uttle  to  be  &uid ;  an4  I  luive  meiely  tp  state  my  opi- 
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nion.  It  18  clear  that  a  deed  intended  to  set  aside  these  marriage 
settlements  cannot  stand  by  the  law  of  Scotland.  When  I  ez» 
amine  the  deeds,  I  think  it  is  clear  that  the  deed  of  12th  Febru- 
ary 1830  was  executed  with  the  purpose  of  defeating  the  deeds 
of  5th  and  30th  July  1819,  and  therefore,  that  it  cannot  stand. 
The  deed  of  12th  February  1890  was  intended  to  settle  the 
granter*s  whole  affairs.  It  was  a  mortis  cauta  deed,  and  in  its 
▼ery  nature  revocable.  Looking  at  the  letters  and  all  that  passed, 
it  is  evident  to  me,  that  the  deed  was  intended  to  set  aside  the 
others,  and  therefore,  that  it  roust  be  reduced.  The  only  point 
which  I  had  any  doubt  about,  was  as  to  the  heritable  bond.  But 
I  think  it  clear  now,  that  that  investment  was  not  made  with 
any  view  of  defeating  the  marriage-settlements.  If  it  bad,  it 
would  have  been  reducible  equally  with  the  other  deeds.  Had 
it  been  founded  on  fraud,  the  law  of  Scotland  could  not  have 
supported  it,  more  than  any  other  deed.  But  I  do  not  think 
there  was  the  smallest  fraud  in  taking  the  heritable  bond. 
Therefore,  the  only  question  is,  whether  it  is  to  be  held  heritable 
or  not?  English  counsel  have  said,  that  that  question  must  be 
determined  by  the  law  of  Scotland.  Looking  to  the  approval  of 
it  by  Sir  Thomas,  as  an  heritable  security,  and  to  the  decision  la 
the  case  of  Kyde,  I  think  it  is  to  be  considered  heritable  by  the 
law  of  Scotland.  Sir  Thomas  had  full  power  over  his  estate, 
and  could  have  spent  it  or  given  it  away ;  and  therefore,  if  this 
money  was  lent  out  bona  Jide  on  heritable  security,  it  cannot  be 
held  to  be  moveable,  nor  to  have  been  invested  in  defraud  of  the 
contract.  I  think  the  other  deed,  however,  was  executed  to  de- 
feat the  contract,  and  is  therefore  reducible. 

Lord  Craigie  agreed.  I  think  the  heritable  bond  is  in  bad 
company,  but  that  is  all. 

Lord  GiUiet, — I  am  entirely  of  the  same  opinion.  Sir  Thomas 
might  have  given  away  the  money  absolutely  as  a  donation.  It 
is  said  that  the  deed  of  12th  February  18S0  is  a  donation  of 
these  sums,  but  on  looking  at  it,  and  the  circumstances,  it  is 
clearly  revocable.  As  to  the  heritable  bond,  I  ag^ee  with  Lord 
Balgray  entirely.  The  investment  was  just  an  exercise  of  the 
right  of  property.  On  the  whole,  I  agree  with  the  Lord  Or- 
dinary. 

Lord  President* — I  am  of  the  same  opinion.  I  had  at  first 
some  doubts  sa  to  the  heritable  bond,  thinking  that  perhaps  Sir 
Thomas  had  nothing  but  a  personal  claim  against  Mr  Naime, 
and  it  being  fixed  that  no  factor  or  agent  can  change  the 'nature 
of  his  constituent's  property  from  heritable  to  moveable.  But 
the  investment  was  notified  to  Sir  Thomas,  and  Mr  Naime 
could  not  have  asked  him  to  take  less  interest  than  he  was  get- 
ting from  the  heritable  creditor,  nor  could  Sir  Thomas  have  re- 
pudiated the  bond.  Therefore,  the  bond  being  heritable  bv  the 
law  of  Scotland,  and  it  being  the  opinion  of  English  counsel  that 
heritage  does  not  come  under  the  contract,  the  sum  in  the  bond 
cannot  come  under  it. 

The  Goart  adhered,  and  found  the  defenders  entitled 
to  the  expenses  of  the  discnssion  applicable  to  the 
lieritable  bond. 

First  Division. — Lord  Ordinary,  Moncreiff.— ^c/.  Dean  of 
Faculty  (Hope),  Skene  and  Buchanan;  Hugh  Macqueen,  W.S., 
Agent. — AU.  Jameson,  Keay  and  Marshall ;  J.  1^  0.  Maime, 
W.S.,  Agents.— Sir  R.  Dundas,  Clerk.— [J.  fT./).] 

nth  July  1833. 
No.  455- — FuLLERTON,  Pursuer^  v.  His  Creditors. 

Cessio  Bonorum — Pension — Circumstances  in  which  on  qfficer 
having  j£l2o  ofhalf'pay,  found  entitled  to  the  cessio,  on  assign^ 
ins  £35  per  annum  to  his  creditors. 

The  pursaer  was  a  half-pay  officer  in  the  army. 
His  half-pay  amounted  to  £I25  per  annum,  out  of 
which  he  had  paid  during  the  last  year,  £64  to  ac- 
count of  his  debts,  leaving  a  balance  due  of  £109.  The 
cessio  was  opposed,  only  to  the  eflPect  of  concussing 
the  pursuer  to  grant  a  power  of  attorney,  so  that  £50 
per  annum  of  his  half-pay  might  be  applied  in  extinc- 
tion of  his  debts.  The  pursuer  submitted,  that  £30 
per  annum  of  his  half-pay  was  a  sufficient  sum  to  as- 


sign, considering  what  he  had  paid  last  year,  and  the 
expenses  of  the  cessio. 

Lord  President  remarked,  that  j8d5  per  annum  would  pay  all 
the  debts  in  little  more  than  three  years. 

The  Court  found  the  pursuer  entitled  to  the  benefit 
of  the  cesiiOf  on  assigning  £35  per  annum  of  his  half- 
pay  to  his  creditors — commencing  the  first  quarterly 
payment  in  October  next. 

First  Division — Jet,  Pyper.— -^/i.  J.  Patterson. — [G,D,] 

WthJuly  1833. 

No.  456. — Sir  Robert   Dick,  Petitioner ^  v.  Dal- 
keith Railway  Company,  Respondents. 

Railway — Statute — Compensation — A  company  having  obtained 
an  Act  of  Parliament  ^r  making  a  railway^  on  condition  of  be- 
ing at  the  expense  of  reinvesting  the  prices  of  the  lands  through 
which  it  might  pass — Held  bound  to  be  ^  the  expense  of  rein^ 
vesting  the  price  of  part  of  an  entailed  estate,  under  the  fitters  of 
the  entaiL 

The  Dalkeith  Railway  Company  obtained  an  Act 
of  Parliament  for  making  a  railway  from  Edinburgh 
to  Dalkeith  and  Musselburgh.  The  Act  provided. 
That  it  should  be  competent  for  the  Court  of  Session 
to  order  the  expense  of  reinvesting  the  prices  of  lands 
through  which  the  railway  might  pass,  or  so  much 
thereof  as  should  be  reasonable,  to  be  paid  by  the 
Company.  The  Act  also  provided,  that  the  lands 
should  be 

'*  conveyed  and  settled  to,  for,  and  upon  such,  and  the  like  uses, 
trusts,  intents  and  purposes,  and  in  the  same  manner  as  the 
lands  and  heritages  which  shaJl  be  so  purchased,  taken  or  used, 
as  aforesaid,  stood  settled  or  limited.** 

Part  of  the  entailed  estate  belonging  to  Sir  Robert 
Dick  having  been  occupied  by  the  railway,  he  claim- 
ed £86  as  the  expense  of  reinvesting  the  price,  under 
the  fetters  of  the  entail.  The  Company  objected,  that 
the  expense  claimed  was  much  greater  than  the  ex- 
pense of  reinvesting  the  price  of  lands  which  were 
not  entailed,  and  that  the  expense  of  an  ordinary  dis- 
position only  should  be  allowed,  without  either  char- 
ter or  sasine. 

Lord  President, — Sir  Robert  is  entitled  to  have  a  complete 
title. 

Lord  GiUies,^The  estate  bein^  entailed,  the  Company  must 
make  the  title  complete  as  part  ot  that  estate. 

The  Court  repelled  the  objectionS|  with  £3,  Ss.  of 
expenses. 

First  Division.— .i^ct  Adam  Anderson.—^//.  James  Patter- 
son.— Scott,  Finlay  &  Balderstone,  W.S.,  Agents. — [G*  JD,} 

nth  July  IS3S. 

No.  457. — John  Tod,  W.S.  (TausTEB/or  Sir  Alex- 
ander Don's  Creditors),  Pursuer^  v.  John 
VKaucuope  &  Otuers»  Defenders. 

Entail— Trust — Expenses — /.  An  heir  of  etUaU  in  possession 
under  an  unrecorded  tailzie  having  died  after  granting  a  trust- 
deed,  authorising  a  sale  of  the  eitatefir  behoof  of  his  creditors— 
the  Court  found  and  declared,  that  the  trustee  had  power  to  sell 
as  much  of  the  estate  as  would  pay  the  debts,  reserving  the  rights 
of  aU  parties  to  the  surplus  of  the  price,  if  any,  and  to  the  t<n- 
sold  lands. — //.  The  substitute  heirs  of  entail  having  opposed 
the  action,  expenses  allowed  to  both  parties  out  of  the  trust  funds. 

Sir  Alexander  Don  executed  an  entail  in  1680,  of 
the  estate  of  Newton-Don,  in  favour  of  himself  and  a 
certain  series  of  heirs.    The  entail  coatained  the  or- 
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dinary  clauses  against  selling  and  contracting  debt, 
but  it  contained  no  prohibition  against  altering  the 
order  of  succession,  and  therefore  it  was  not  recorded 
in  the  Register  of  Tailzies — it  being  supposed  that  an 
application  for  recording  the  entail  would  be  followed 
by  a  change  of  the  investiture.  Various  portions  of 
the  estate  were  sold  by  the  ditferent  succeeding  heirs 
of  tailzie,  principally  for  payment  of  debts  contracted 
by  them.  The  late  Sir  Alexander  Don  succeeded  to 
the  estates  in  1815.  During  his  possession,  he  grant- 
ed certain  heritable  securities  over  the  estate,  and 
contracted  various  personal  debts.  On  28th .  May 
1821,  Sir  Alexander  executed  in  favour  of  the  pur- 
suer, and  failing  him,  Patrick  Cockburn,  accountant 
in  Ekiinburgh,  a  trust-disposition  to  the  entailed  estates 
generally,  proceeding  upon  the  narrative  that  the 
deed  was  granted  for  the  better  security,  and  more 
certain  payment  of  the  debts  due  by  him  at  the  date 
of  the  deed,  and  interest  thereon  ;  and  the  first  and 
main  purpose  of  the  trust,  was  a  direction  and  autho- 
rity to  the  pursuer  to  sell  and  dispose,  by  public  or 
private  sale,  of  the  said  lands  and  others  conveyed,  or 
such  parts  thereof  as  might  be  necessary  for  the  pay- 
ment of  the  debts  due  by  Sir  Alexander  at  the  date 
of  the  trust'deedy 

'*  and  the  i^emainder  of  the  free  prices  or  produce,  after  satisfy- 
ing and  paying  all  such  debts,  interests  and  burdens,  the  trustees 
shall  pay  to  me,  if  in  life  at  the  time,  or  to  my  heirs  or  assig- 
nees ;  and  in  the  event  of  any  part  of  said  lands  and  others  re- 
maining unsold,  the  said  trustees  shall,  at  my  expense,  discbarge 
and  renounce  this  trust,  and,  if  necessary,  convey  and  redisponc 
the  same  to  me  and  my  foresaids,  with  warrandice  from  fact  and 
deed  only," 

The  creditors  of  Sir  Alexander  Don  acceded  to  this 
trust-deed,  and  the  pursuer  sold  certain  portions  of 
the  estate,  without  objection,  and  applied  the  price 
in  extinction  pro  tanto  of  the  debts ;  but  Sir  Alexan- 
der having  died  in  1826,  when  he  was  succeeded  by 
his  minor  son,  Sir  William  Henry  Douj  who  made 
up  titles  under  the  entail,  the  pursuer  brought  the 
present  action,  to  have  it  found  and  declared  that  the 
trustees  in  their  order,  notwithstanding  the  death  of 
Sir  Alexander  Don,  are  fully  authorised  and  empower- 
ed 

"  to  sell  and  dispose  of  the  said  lands  and  others,  or  such  parts 
thereof  as  may  be  necessary  for  the  payment  of  the  debts  due 
and  owing  by  the  said  Sir  Alexander  Don,  &c.  *  reserving  to  the 
pursuers  and  their  successors,  to  institute  such  other  and  further 
action  in  relation  to  the  same,  and  to  the  application  or  disposal 
of  the  prices  of  the  lands  to  be  sold,  or  the  denuding  of  the  said 
trustees  of  the  reversion  or  remainder  of  the  said  trust-estate  or 
funds,  as  they  may  think  necessary." 

As  Sir  William  Henry  Don  was  in  pupillarity,  and 
could  not  therefore,  in  the  meantime,  alter  the  order 
of  succession,  the  defender  and  his  children,  who  were 
the  next  heirs  of  entail,  and  had  thus  an  interest  to 
support  the  deed  of  1680,  lodged  defences  to  the  ac- 
tion, and  pleaded~^I.  That  the  estate  could  only  be 
sold  by  a  ranking  and  sale,  or  in  virtue  of  an  Act  of 
Parliament.  The  entail,  though  not  recorded,  was 
effectual  2/2/^r  hcBvedes ;  and  as  Sir  Alexander  Don 
could  not  have  sold  it,  so  neither  could  the  pursuer 
Hs  his  mandatory. — II.  That  although  the  defender 
had  no  objections,  if  it  was  competent  to  do  so  with- 
out a  ranking  or  Act  of  Parliament,  that  such  por- 


tions of  the  estate  should  be  ordered  to  be  sold  as 
were  sufficient  to  pay  Sir  Alexander  Don's  debts 
(which  the  defender  admitted  affected  the  estate),  yet 
this  could  only  be  done  on  two  conditions — (1.)  That 
the.  sales  should  be  conducted,  and  the  ranking  of  the 
creditors  take  place,  under  the  control  of  the  Court* 
(2.)  That  the  residue,  whether  consisting  of  money 
or  land,  should  be  secured  by  a  decree  in  this  action^ 
for  the  benefit  of  the  heirs  of  entail,  under  the  con- 
ditions and  limitations  of  the  entail. 

The  pursuer  pleaded— >-I.  A  ranking  and  sale  is  not 
competent,  as  the  estate  is  not  bankrupt ;  and  an  Act 
of  Parliament  is  not  necessary,  and  would  cAose  great 
expense.  The  entail  is  not  ejpectnal  against  creditors, 
who  might  have  compelled  Sir  Alexander  Don  to 
grant  the  trust-deed  which  he  did,  or  have  adjudged 
the  estate.— II.  The  pursuer  expressly  limits  his  pre- 
sent demand  to  a  decreet,  authorising  him  to  sell 
merely  to  such  an  extent  as  to  pay  off  the  existing 
debts  at  the  sight  of  the  defenders.  It  will  therefore 
be  time  enough,  after  a  sale  has  been  effected,  to  make 
arrangements  for  the  proper  application  of  the  price 
or  investment  of  the  balance,  should  any  such  arise. 
The  Lord  Ordinary  made  avissandum  on  cases  to  the 
Court.  The  Court  pronounced  the  following  inter- 
locutor : 

"  Find  and  declare  in  terms  of  the  conclusions  of  the  libel,  and 
decern  accordingly ;  reserving  entire  the  rights  and  pleas  of  all 
parties,  quoad  the  surplus,  if  any  should  remain  after  the  pur- 
poses mentioned  in  the  said  summons  have  been  satisSed,  ot  the 
prices  that  may  arise  from  the  sales  to  be  made  of  the  landa  aud 
others  mentioned  in  the  said  summons,  but  with  which  reserva- 
tion  the  purchasers  shall  have  no  concern ;  and  also  reserving  en- 
tire the  rights  and  pleas  of  all  parties  in  regard  to  the  future  suc- 
cession, to  the  remainder  of  the  said  lands  and  others,  compre- 
bended  under  the  said  entail,  which  may  be  untold :  Find  the 
parties  respectivelv  entitled  to  their  expenses  out  of  the  trust 
funds,  and  remit  th«  account,"  &c 

Pursuer*s  Authorities.— Case  of  Ascog;  Wilson  &  Shaw, 
IV.  196.  Smollet,  Uth  May  1807.  Ferrier,  10th  December 
18ia     Rose,  lith  June  1628. 

First  Division. — Lord  Ordinary,  Corehonse. — Act,   Skene 

and  Graham  Bell ;  Tod&  Romanes,  W.S.,  Agents Ah  Dean 

of  Faculty  (Hope)  and  Keay ;  J.  &  A.  Smith,  W.S.,  Agents. 
—Mr  Bell,  Clerk.--tG./),J 

UthJultf  1833. 

No.  458.— David  Douoall,  Pursuer^  v.  David 

DouoALL,  Defender. 

Diligeoce— Slander. 

Issues  having  been  adjusted  in  an  action  for  slan- 
der, the  Court  refused  to  grant  a  diligence  to  recover 
letters  of  arrestment  and  inhibition,  said  to  have  been 
nimiously  used  by  the  pursuer  after  the  action  had 
been  raised,  and  which  were  sought  to  be  recovered 
with  a  view  to  show  the  animus  of  the  party,  and  di- 
minish the  damages. 

First  Division. — Act.  Patton. — AU.  Carrie.— I  G.D.] 

nth  Julif  1833. 

No.  459.^-Nbal  Cassidy,  Pursuer^  v.  His  Credi- 
tors. 

Process — Cesslo  Bononim— ^  pfi^fyt  vfko  was  tevetUy  years  of 
age  atid  in  infirm  health,  having  been  found  entitied  to  the  cessio 
on  the  last  day  of  the  Sestivn,  the  Court  dispensed  with  the  Mi* 
nute  Book. 
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The  parsner  in  thiii  case  was  found  entitled  to  the 
benefit  of  the  cessio,  without  opponition.  It  was 
stated  that  he  was  seventy  years  of  age  and  in  infirm 
health ;  and  as  the  Court  would  rise  to«day,  their 
Lordships  were  raored  to  dispense  with  the  Minute 
Book,  so  that  the  pursuer  might  be  immediately  li- 
berated. The  Court  pronounced  the  following  inter- 
locutor : 

**  The  Lords  having  resumed  consideration  of  this  case,  with 
the  disposition  produced,  and  the  oath  of  the  pursuer  now  emitted, 
they  decern  in  the  cewio.  and  dispense  with  his  wearing  the  dy« 
voiir's  habit,  and  dispense  with  the  decree  being  read  iu  the  Mi- 
Aute  Book.** 

first  tyivision,-^ Act,  J.  Patterson. — [G.Z>.] 

11/A  Jul^  1833. 

No.  460.-^TnoMA8  Mansfield  (Stcart's  Trustee), 
Pursuer^  v,  Dr  Inolis,  &c.  (  Walker's  Trustses), 
Defenders^ 

Bankrupt— -Sutntes,  1621,  c.  18}  1696,  c.  5;  54  Geo.  til.  c. 
137. — Bond  of  Corroboration-i- Reduction — Preference — No- 
vum Debitum — j1  parti/  having  advanced  money  on  Ute  faith  of 
nn  heritable  tecurity  executed  over  certain  landt  /  and  it  having 
turned  out  that  the  security  had  only  been  granted  o\>er  a  small 
portion  of  said  lands ;  and  the  granter,  after  bankruptcy^  having 
executed  a  bond  o/*  corroboration  in  terms  of  the  agreement  on 
which  the  money  was  lent  i  and  infeftnient  having  followed  in  the 
creditor's  favour^  prior  to  iiiftjlment  in  favour  of  the  bankrupts 
trustee  in  the  a^udicatimi  under  the  Bankrupt  Statute — Held, 
that  the  bond  qf  corroboration  was  liable  to  reduction,  and  re* 
duced  accordingly* 

In  Novembei*  1823,  Josiah  Walker,  Professor  of 
Humanity  in  the  University  of  Glasgow,  employed 
Joseph  Gordon,  W.S ,  to  lend  for  him  £6000  on  he- 
ritable security.  The  property  over  which  the  loan 
was  effected  was  the  lands  of  Hillside,  belonging  to 
James  Stuart,  Esq.,  W.S.,of  Dunearn.  The  title-deeds 
were  transmitted  to  Mr  Gordon  by  Mr  Stuart,  and  also 
a  valuation  of  the  *'  contents  and  estimated  value  of  the 
lands,  plantations,  &c.  of  Hillside,"  by  Dr  Gorentry. 
The  contents  were  stated  at  ninety-five  acres,  and  the 
value  at  £21,655,  IDs.  The  dispositive  clause  was  in 
these  words : 

"  All  and  Whole  the  lands  of  Hillside,  forroerlv  called  the 
Brewerie  of  Newton,  with  houses,  buildings,  yards,  orchards, 
greens,  muirs,  marshes,  coals,  coalheughs,  annexis,  connexis, 
parts,  pendicles,  and  whole  pertinents  of  the  same  whatsoever ; 
together  with  the  teinds  included  in  the  said  lands  of  Hillside, 
all  I^ng  in  the  lordship  of  St  Col  me,  barony  of  Beith,  and 
sheriffdom  of  Fife ;  together  with  all  right,  title,  and  interest, 
claim  of  right,  propeity,  and  possession  petitorv  or  possessory, 
which  I,  my  authors  and  predecessors,  have,  had,  or  anywise 
might  have,  cUum,  or  pretend  thereto,  or  to  any  part  or  portion 
thereof,"  &c. 

Infeftment  followed  in  January  1824.  Mr  Walker 
drew  the  interest  of  the  £6000  till  Mr  Stuart *s  estates 
were  sequestrated  under  the  Bankrupt  Statute  on  1st 
September  1828 ;  and  the  pursuer  was  confirmed  trus- 
tee on  the  6th  October  thereafter.  About  six  months 
after  the  pursuer's  confirmation,  he  alleged  that,  in 
looking  over  Mr  Stuart's  titles,  he  discovered  that 
the  security  of  Mr  Walker  only  extended  over  Hill* 
side  proper,  which  contained  merely  from  five  to  ten 
acres,  instead  of  the  ninety*five  stated  in  Dr  Coven- 
try's valuation.    Upon  this,  application  was  made  to 


Mr  Stuart,  who,  on  20th  May  1829,  granted  the  fol- 
lowing bond  of  corroboration : 

<*  1,  James  Stuart  of  Daneam,  writer  to  the  Signet,  now 
residing  in  New  York  State,  in  America,  considering  that  in  or 
about  the  month  of  November  1823,  I  entered  into  a  negotiation 
with  Joseph  Gordon,  writer  to  the  Signet,  and  Alexander  Stuart, 
writer  in  Edinburgh,  partners,  carrying  on  business  as  law-agents 
and  conveyancers  at  Edinburgh,  under  the  firm  of  (Gordon  and 
Stuart,  for  procuring  to  me  from  any  client  or  clients  of  theirs, 
desirous  of  investing  money  on  heritable  security  in  Scotland,  a 
loan  or  loans  to  the  extent  of  j£  10,000  or  ^12,000  on  my  bond, 
with  a  disposition  in  security  of  my  lands  and  estate  of  Hillside 
in  Fifesbire,  and  an  asisignation  to  the  rents  of  my  estate  of 
Cullelo,  in  the  same  county,  as  a  guarantee  for  the  interest  of 
the  loan  or  loans ;  and  in  order  to  satisfy  the  said  Joseph  Gordon 
and  Alexander  Stuart,  and  through  them  any  client  or  clients  of 
theirs  having  money  to  invest  as  aforesaid,  of  the  adequacy  of 
the  security  which  my  said  estate  of  Hillside  would  afford  for 
the  repayment  of  a  loan  or  loans  to  the  amount  specified,  I  placed 
in  the  hands  of  the  said  Joseph  Gordon  and  Alexander  Stuart, 
to  be  communicated  to  their  clients,  a  valuation  of  my  said  estate 
of  Hillside,  made  by  Dr  Andrew  Coventry,  Professor  of  Agri- 
culture in  the  University  of  Edinburgh ;  from  which  it  appear- 
ed that  the  estate  extended  to  84  acres  of  domain  lands,  besides 
10  acres  of  plantations,  and  a  walled  garden  of  one  acre,  and  that 
the  estimated  value  of  the  whole  was  ^21,655, 10a.  And  where- 
as the  said  Joseph  Gordon  and  Alexander  Stuart,  after  having 
communicated  with  the  parties  after  mentioned,  to  whom  Vt 
Coven trjr's  estimate  was  exhibited  as  evidence  of  the  extent  and 
value  of  the  estate  to  be  disponed  in  security  of  the  loans,  by 
their  letter,  dated  the  2)lih  day  of  November  1829^  with  which 
they  returned  to  me  Dr  Coventry's  valuation,  informed  me,  that 
they  were  prepared  to  lend  to  me  on  first  security  over  the  estate 
comprehended  in  said  valuation  (with  the  exception  of  a  priof 
security  of  £1500  1  had  mentioned  to  them)  £6000  from  one 
friend,  and  £4500  in  two  sums  of  £d000and  £1500  from  a  family 
for  whom  the  acted,  provided  I  showed  them,  by  searchea  of  the 
records,  that  my  titles  were  unexceptionable,  and  free  from  bur« 
dens,  with  the  exception  specified,  and  that  there  should  be,  be-* 
sides  the  heritable  security,  an  assignment  to  the  rents  of  my 
Cullelo  property,  with  an  understanding  that  the  assignment  to 
the  quarry  rent  should  not  be  intimated,  unless  from  necessity, 
through  railure  otherwise  of  punctual  payment  of  the  interest  s 
And  that  although  5  per  cent,  per  annum  was  the  rate  of  inte* 
rest  to  be  specified  in  the  bonds,  it  should  be  restricted  to  4^  per 
cent.,  payable  half  yearly  in  Edinbufgh,  and  the  rate  not  to  be 
varied  on  either  side  for  two  years :  And  finally,  desiring  that  I 
should  find  to  them  the  titlea  of  the  estate,  the  searches  of  in- 
curobiances,  &c  on  the  following  Monday,  that  the  bonds  might 
be  prepared ;  to  which  letter  I  replied,  under  date  the  Ist  day  of 
December  1823,  that  the  understanding,  as  therein  expressed, 
of  the  terms  of  the  loan,  was  correct  in  dl  particulars  but  one, 
that  I  had  offered  an  assignation  in  security  of  Mr  Davidson's 
rent  of  £960,  or  of  the  quarry  rents  of  £700,  but  not  of  both, 
and  that  I  had  mentioned  to  Mr  Gordon  that  I  preferred  the 
former,  because  I  did  not  wish  to  intimate  an  assignation  to  the 
tenant  of  the  quarry :    That  I  had  no  doubt  this  explanation 
would  be  satisfactory  to  the  said  Mesars  Gordon  and  Stoart : 
That  I  annexed  copy  of  the  description  of  the  lands,  and  should 
immediately  get  the  searches  completed,  and  the  titles  sent  to 
them.     In  the  meantime  they  might  be  preparing  deeds,  as  my 
said  letter  bears :  That  the  description  of  the  lands  annexed  to  * 
the  said  letter  was  as  follows:— *  All  and  whole  the  lands  of 
Hillside,  formerly  called  the  Brewerie  of  Newton,  with  houses, 
buildings,  yards,  orchards,  greens,  muirs,  marshes,  coals,  coal- 
heughs, annexis,  connexis,  parts,  pendicles,  and  whole  pertinents 
thereof  whatsoever ;  together  with  the  teinds  included  in  the 
said  lands  of  Hillside,  ail  lying  in  the  lordship  of  St  Colme, 
barony  of  Beith,  and  sheriffdom  of  Fife,'    That  thereafter,  viz. 
on  the  Sd  day  of  the  said  month  of  December  1623, 1  sent  to 
the  said  Messrs  Gordon  and  Stuart  the  titles  of  the  lands  to 
which  the  above  recited  description  applies,  with  a  note  in  these 
terms :— .*  I  now  send  you  search  of  incnmbrances  over  Hillside^ 
with  charter  of  resignation  1795,  disposition  1795,  sasine  1795, 
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and  reounciation  1797  ;*  to  which  note  there  was  added  the  fol- 
lowing postscript : — '  There  was  no  infeftmenton  the  lands  from 
1734,  when  Alexander  Stuart  was  infeft.  until  1795.*  That  the 
said  Messrs  Gordon  and  Stuart,  not  doubting  from  my  letters, 
and  the  searches  of  the  records  laid  before  them,  that  the  de- 
scription above  recited  embraced  the  whole  lands  to  which  Dr 
Coventry's  valuation  applied,  and  likewise  that  the  titles  exhibit- 
ed were  the  titles  by  which  the  whole  of  the  said  lands  and 
estate  of  Hillside  were  vested  in  me,  prepared  drafts  of  three 
bonds  and  dii^positions  in  security,  one  in  favour  of  Josiah  Wal- 
ker, Esq.  Professor  of  Humanity  in  the  University  of  Glasgow, 
for  the  sum  of  Jt'GOOO  Sterling,  one  in  favour  of  Major  John 
SutherUnd  Sinclair,  of  the  Royal  Aitillery,  for  jedOOO,  and  one 
in  favour  of  Misses  Mary  Emilia  Ramsay  and  Ann  Ramsay, 
daughters  of  the  deceased  Captain  David  Hamsay,  of  the  Koyal 
Navy,  for  ^1500  Sterling,  in  which  drafts  the  lands  disponed  ic 
security  of  the  several  sums  about  to  be  lent  to  me  were  set  forth 
and  described  in  conformity  with  the  before  recited  description, 
which  was  a  transcript  from  the  description  of  the  lands  of  Hill- 
side contained  in  the  charter  1795,  and  other  titles  exhibited,  and 
in  the  rubric  of  the  relative  search  of  incumbrances :  That  I  re- 
turned these  drafts  revised,  with  a  letter,  under  the  date  the  5th 
day  of  December  1823,  addressed  to  the  said  Joseph  Gordon,  in 
these  terms : — My  Dear  GoanoN, — I  return  the  draft  of  the 
bonds  all  right  The  assignation  of  rents  is  mere  surplusage, 
and  I  am  only  averse  to  it  as  being  contrary  to  practice,  and  as 
appearing  to  give  a  greater  security  than  it  really  does.  I  do 
not  object  to  both  assignations,  if  you  intimate  neither.  ^  But 
you  must  be  quite  aware  that  neither  affords  any  real  security  to 
the  creditors,  as  they  may  be  defeated  by  renunciations,  or  in 
other  ways.  There  are  about  150  acres  of  Cullelo  not  let  to 
Davidson,  whose  lease  expires  in  three  years,  when  his  rent  will 
far  more  than  double,  and  Mitcheirs  lease  is,  in  bis  option,  at 
an  end  in  three  years.  I  am,  therefore,  as  I  told  you,  disinclined 
to  the  assignation  altogether;  but,  since  I  agreed  to  it  as  to 
Davidson's  rent,  I  of  course  adhere,  if  you  wish  it. — Yours  al- 
ways. (Signed)  Ja.  Stuart.'  Addressed,  *  Joseph  Gobdon, 
Esq.  London  Street.'  That  the  drafts  of  the  several  bonds 
were  engrossed,  as  prepared,  and  returned  revised  by  me,-— the 
said  Messrs  Gordon  and  Stuart  not  thinking  themselves  at 
liberty  to  leave  out  the  clauses  assigning  to  the  creditors  the 
rents  of  the  lands  of  Cullelo,  then  po^sessd  by  David- 

son, in  security  of  the  interest  of  the  loans :  That  although, 
from  the  correspondence  and  agreement  herein  before  detailed, 
and  the  extent  and  nature  of  the  transaction,  there  can  be  no 
doubt  that  the  true  intent  and  meaning  of  the  covenants  entered 
into  betwixt  the  parties  who  made  the  said  loans  through  their 
agents,  Messrs  Gordon  and  Stuart  and  me,  was,  that  the  security 
granted  to  them,  and  each  of  them,  should  extend  over  the  whole 
of  my  lands  and  estate  known  by  the  name  of  Hillside,  and  to 
which  the  valuation  by  Dr  Coventry  related ;  and  that  it  was 
understood  and  agreed  at  the  time,  that  the  description  of  lands 
engrossed  in  the  bonds,  and  tronscribed  from  the  titles  exhibited, 
oovered  the  whole  of  those  lands ;  yet,  as  it  has  been  alleged  by 
parties  having,  or  pretending  to  have,  interest  in  my  properties, 
that  the  description  in  the  said  bonds  does  not  comprehend  the 
whole  of  the  said  lands  and  estate  of  Hillside,  as  contained  in  Dr 
Coventry's  valuation,  and  that  the  validity  of  the  said  securities 
is  threatened  to  be  disputed  by  the  said  parties,  it  is  therefore 
just  and  reasonable  that  I  should  grant  the  cumulative  and  corro- 
borative disposition  in  security  under  written,  as  well  as  similiar 
deeds  in  favour  of  the  other  parties,  whose  securities  are  threat- 
ened with  challenge." 

The  deed  then,  withoat  prejudice  to  the  previoos 
secority,  bat  in  confirmation  thereof^  proceeded  in 
these  words : 

"  And  in  farther  and  more  full  and  perfect  implement  to  him,  the 
said  Josiah  Walker,  of  the  covenant  and  obligation  entered  into 
by  me,  as  the  condition  of  the  advance  and  payment  acknowledg- 
ed by  the  said  bond  and  disposition  in  security,  conveyed  to  the 
defender  '  All  and  Whole  my  lands  and  estate  of  Hillside,  in  the 
parish  of  Aberdour,  and  sheriffdom  of  Fife,  in  Scotland,  extend- 
ing to  95  acres  of  land,  or  thereby,  whereof  84  acres  are  set  down 
ih  the  said  valuation  by  Dr  Coventry  as  domain  lands,  one  acre 


as  walled  garden,  and  ten  acres  as  wood  land,  being  the  whole 
lands  in  the  neighbourhood  of  the  village  of  Aberdour,  that  be- 
longed to  me  at  the  date  of  the  said  bond  and  disposition  in  se- 
curity in  favour  of  the  said  Josiah  Walker,  and  comprehended  in 
the  said  valuation  by  Dr  Coventry,  with  houses,"  &c. 

The  deed  then  contained  a  special  and  detailed  de- 
scription of  all  the  lands  stated  in  Dr  Coventry's  ra- 
loation,  and  conveyed  the  same  to  the  defender  in 
farther  secarity.  Infeftment  was  taken  on  13th  July 
1829.  The  pursuer,  on  19th  June  1829,  obtained  a 
special  disposition  from  Mr  Stuart  of  his  lands,  in 
terms  of  the  decree  of  confirmation  of  the  Court,  and 
infeftment  followed  in  his  favour  on  the  12th  August 
thereafter.  On  the  1 9th  January  1830,  the  pursuer 
brought  a  reduction  of  said  bond  of  corroboration  for 
the  following  reasons: — Ist,  The  usual  reasons  of 
style. 

"  Seeundo,  The  foresaid  disposition  in  security  was  impetrated 
by  the  said  defenders  from,  and  granted  bv  the  said  James  Stuart, 
for  the  farther  security  of  the  defenders,  m  preference,  and  to  the 
hurt  and  prejudice  of  the  other  creditors  of  the  said  James 
Stuart,  and  of  the  pursuer  as  trustee  for  their  behoof,  subsequent 
to  the  period  which  the  said  James  Stuart  had  been  rendered 
legally  bankrupt  in  terms  of  the  foresaid  Statute,  54  Geo.  III. 
cap.  137,  §  1,  by  which  it  is  enacted,  that '  every  person,  whether 
he  be  out  of  Scotland  or  not,  whose  estate  has  been,  or  shall  he 
sequestrated  under  the  authority  of  any  of  the  Acts  before  recited, 
or  of  the  present  Act,  shall  in  like  manner  be  holden  and  deemed 
a  notour  bankrupt  in  all  questions  upon  the  Act  of  1096,  from  and 
after  the  date  of  the  first  deliverance  on  the  petition  to  the 
Court  of  Session  for  awarding  the  sequestration  ;*  and  the  said 
disposition  in  security,  and  infeftment  thereon,  are  reducible,  as 
being  and  proceeding  upon  a  fraudulent  alienation  in  terms  of 
the  Statutes  1621,  cap.  18,  and  1696,  cap.  5 :  Tertio,  The  fore- 
said  disposition  in  security  was  impetrated  by  the  defender  from, 
and  granted  by  the  said  James  Stuart,  subsequent  to  the  period 
when  his  estates,  real  and  personal,  and,  inter  alia,  the  foresaid 
lands  and  others,  were  specially  adjudged  and  declared  to  belong 
to  the  pursuer,  as  trustee  foresaid,  whereby  the  said  James 
Stuart  was  divested  thereof,  and,  consequently,  the  said  disposi- 
tion and  infeftment  thereon  are  null,  as  being  granted  a  nou  Aa- 
betite  potesttUem,** 

The  pursuer  pleaded— -I.  In  order  to  lands  being 
efi^ctually  conveyed,  the  disposition  must  contain,  not 
a  popular,  but  a  particular  description  of  the  lands  as 
known  and  described  in  their  respective  titles.  Though 
Mr  Stuart  was  possessed  of  difiisrent  parcels  of  land 
appearing  on  the  face  of  his  titles,  it  cannot  be  denied 
that  the  defender  covenanted  for  and  accepted  of  the 
lands  of  Hillside  only  in  security  of  his  loan.  These 
were  the  only  lands  disponed  in  security  to  the  de* 
fender,  and  the  other  parcels  of  land  mentioned  above, 
appeared,  from  the  records,  to  be  free  and  nnbor- 
dened. — II.  That  posterior  to  the  execution  of  the 
defender's  original  bond,  there  was  nothing  to  have 
prevented  Mr  Stuart  from  effectually  burdening  with 
debt,  or  selling  to  third  parties,  the  whole  or  any  of 
Ithe  other  parcels  of  land ;  and  the  public,  including 
Mr  Stuart  s  personal  creditors,  seeiufl;,  from  the  re- 
cords, that  these  lands  were  not  buraened,  were  en- 
titled and  justified  in  transacting  with  him  on  the  faith 
of  the  records,  which  are  the  only  sure  tests  and 
criteria  of  the  burdens  afiecting  lands,  and  the  condi- 
tions on  which  they  are  held. — III.  The  decree  of  the 
Court,  confirming  the  pursuer's  appointment  as  tms* 
tee,  vested  in  him  all  right  and  title  to  Mr  Stuart's 
estates,  heritable  and  moveable.  Mr  Stuart  had  do 
power,  after  hia  bankruptcy,  to  grant  additional  a^ 
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can  ties  or  conyeyanceB  to  his  heritable  property.  The 
bond  in  the  defender's  favour,  granted  by  Mr  Stuart 
after  he  had  retired  to  America,  is  null,  by  the  Statute 
1696,  c  5 — it  was  not  granted  for  a  novum  debitunu 
It  was  expressly  granted  in  satisfaction  or  further 
security  to  the  defender,  for  money  advanced  years 
before  its  date.  It  was,  in  short,  an  entirely  new 
and  separate  security,  granted  by  the  bankrupt, 
after  every  right  in  his  favour  was  vested,  by  the 
decree  of  the  Court,  in  the  trustee  for  his  credi- 
tors.—  IV.  The  plea  maintained  by  the  defender, 
that  his  infeftment  on  the  last  mentioned  bond  is  pre- 
ferable, in  respect  of  its  priority,  is,  independent  of 
other  objections,  objectionable  on  the  ground  that  it 
recognizes  the  right  of  a  bankrupt,  who  is  fled  to 
another  country,  to  regulate  the  rights  and  preferences 
of  his  creditors. — V.  If  it  be  true,  as  alleged  by  the 
defender,  that,  in  making  the  loan,  he  supposed  that 
he  had  obtained  a  more  extensive  security,  it  is  ob- 
vious that  the  omission  to  dispone  other  lands, 
whether  it  originated  in  fraud  on  the  one  side,  or  in 
rery  great  negligence  on  the  other,  is  a  circumstance 
which  does  not  affect  the  rights  of  third  parties,  who 
trust  to  the  authority  of  the  records,  and  against  whom 
any  fraud,  upon  the  part  of  the  bankrupt,  cannot  be 
pleaded  as  an  exception. 

Answered— I.  The  defender  has  a  good  title  to  ex- 
clude the  pursuer,  in  respect  that  his  first  infeftment 
must — more  especially  in  a  question  with  the  pursner, 
as  the  representative  either  of  Mr  Stuart  or  his  per- 
sonal creditors — ^be  held  to  contain  the  whole  lands  of 
Hillside. — II.  The  pursoer  has  no  title  to  sue,  and  is 
barred  from  suing  the  present  action  of  redaction ; 
seeing  that  if  Mr  i)tuart  did  not,  by  his  first  bond,  ac- 
tually give  to  the  defender  a  security  over  his  whole 
lands  of  Hillaide»  as  now  alleged  by  the  pursuer,  he 
was  guilty  of  fraud  or  wrong ;  and  the  pursuer,  either 
as  representing  Mr  Stuart  or  his  general  creditors  un- 
der a  universal  title,  or  title  by  diligence,  is  bound  by, 
or,  at  least,  cannot  plead  upon,  the  fraud  or  wrong  of 
Mr  Stuart. — III.  The  defender's  second  disposition 
and  infeftment  are  not  liable  to  reduction  on  any  of 
the  grounds  libelled;  more  particularly,  (1.)  That 
bond  is  not  affected  by  the  provision  in  the  Act  1696, 
as  extended  by  the  provision  in  the  Bankrupt  Statute, 
that  bond  having  been  granted  in  implement  of  an 
antecedent  onerous  agreement,  on  the  faith  of  which 
the  defender  originally  advanced  his  money ;  and,  (2.) 
The  general  order  or  decreet  of  adjudication,  con- 
tained in  the  pursuer's  act  of  confirmation,  neither  in- 
capacitated Mr  Stuart  from  granting  the  supplemen- 
tary or  corroborative  bond  to  the  defender,  in  imple- 
ment of  his  own  agreement,  nor  prevented  the  de- 
fender from  taking  a  valid  infeftment  in  the  lands, 
provided  he  did  so  prior  to  a  regular  infeftment  in 
favour  of  the  pursuer. 

Lord  Moncreiff,  on  2d  July  1831,  ordered  cases. 
Mr  Walker  having  died,  the  Lord  Ordinary  sisted,  on 
18th  November  1831,  Dr  inglis  and  others,  as  his 
testamentary  trustees,  and,  on  the  28th  February 
1832,  his  Lordship  made  avizandum  with  the  cases  to 
the  Second  Division,  and  added  the  following 

**  iVote.— The  summons  in  this  cass  states  two  reasons  of  re- 


duction ;  but  it  comprehends  three  grounds  of  law : — \st.  That 
the  disposition  and  sasine  called  for  constitute  an  undue  pre* 
ference,  in  violation  of  the  Statutes  1696,  r.  5,  and  54  Geo  III.  c. 
137.  2dt  That  they  amount  to  a  fraudulent  alienation,  contrary  to 
the  Act  1621,  c.  18.     And,  3r/,  That  the  disposition  proceeded 
a  non  habetUe  poteitatem^  in  respect  that  it  was  granted  after  se- 
questration, and  after  the  act  confirming  the  trustee.     The  facta 
are  clear.     The  Lord  Ordinary  holds  ic  to  be  proved,  U(,  That 
there  was  a  bona  fiie  agreement  concluded  between  Mr  Stuart, 
and  Mr  Gordon,  as  agent  of  Professor  Walker,  by  which  the 
sum  of  j£6000  was  to  be  given  in  loan  by  the  latter,  along  with 
two  other  sums,  to  be  lent  by  other  parties  through  Mr  Gordon, 
making  in  all  j£  10,500*  on  the  express  condition  of  obtaining 
an  adequate  and  complete  heritable  security,      fid.  That  that 
agreement  was  specific,  to  the  effect  that  the  security  should  ex- 
tend over  the  whole  lands  comprehended  in  the  report  of  valua- 
tion by  Dr  Coventry,  produced.     The  Lord  Ordinary  has  no 
doubt  that  the  proof  of  these  facts  is  sufficient ;  for  he  is  of  opi- 
nion, that,  in  the  absence  of  the  original  letters  of  Mr  Gordon, 
the  copies  of  Mr  Gordon's  letters,  taken  from  bis  books,  regu- 
larly kept  and  sworn  to,  are  admisiiible  evidence  against  the  cre- 
ditors, and  are,  with  their  counterparts  in  the  letters  of  Mr 
Stuart,  sufficient  to  esublish  the  true  nature  of  the  transaction. 
It  is,  indeed,  impossible  to  raise  a  doubt  as  to  Mr  Gordon's  in- 
tention.    For  if  he  did  not  believe  that  he  was  getting  a  security 
over  the  whole  lands  in  the  valuation,  he  roust  be  supposed  to 
have  wilfully  taken  what  he  saw  to  be  no  security  at  all,  at  the 
same  time  that  he  professed  his  determination  not  to  lend  except 
on  complete  and  adequate  real  securities.  3dt  It  is  admitted  on  the 
record,  that  the  lands  in  the  valuation  are  identically  the  same 
lands  which  are  comprehended  in  the  deed  under  reduction,  with 
one  unimportant  exception.     4lA,  This  transaction  was  conclud- 
ed, and  the  whole  money  bona  fide  advanced  in  December  1883, 
and  bonds  were  then  granted  for  carrying  it  into  effect.     The 
bankniptcy  was  in  1828.     The  bond  so  granted  to  Professor 
Walker,  in  so  far  as  it  was  insufficient  for  giving  a  security  over 
the  whole  lands,  was  so  made,  contrary  to  the  agreement,  on  the 
faith  of  which  the  money  was  advanced.     And,  upon  the  admit- 
ted facts,  it  is  clear  that  it  was  framed  in  this  defective  manner 
by  the  fault  of  Mr  Stuart,  whether  that  fault  be  considered  as 
proceeding  from  fraud  or  from  error.     The  Lord  Ordinary  sees 
no  evidence  of  wilful  fraud,  and  cannot  presume  it.    But  taking 
it  to  have  been  by  error,  it  was  still  by  the  positive  act  of  Mr 
Stuart  at  the  borrower,  in  misrepresenting  the  titles  and  thereby 
misleading  the  party  with  whom  be  dealt.     It  is  not  the  same 
case  as  if  he  had  simply  sent  the  title-deeds  to  Mr  Gordon  to 
prepare  the  bond.     With  the  misrepresentation,  the  error  could 
not,  or  could  not  naturally  be  discovered  from  the  title-deeds. 
And  the  error  was  of  so  gross  a  nature,  that,  in  this  question, 
the  act  which  produced  it  must  be  considered  as  culpa  lata  qum 
aquiparaiur  dolo.    On  the  other  hand,  the  deed  under  reduction 
was  not  executed  till  after  the  sequestration  and  the  coniindation 
of  the  tnistee.     But  the  money  having  been  advanced  on  the 
faith  of  obtaining  a  security  over  the  specific  lands  contained  in 
that  deed,  more  than  five  years  before  the  bankruptcy,  the  Lord 
Ordinary  has  no  doubt,  that,  if  the  same  deed  bad  been  granted 
before  the  sequestration,  but  within  sixty  days  preceding  it,  it 
must  have  been  considered,  not  as  a  security  for  a  prior  debt, 
but  as    implement   of   the  previous  specific  obligation,  and, 
therefore,  within  the  exception  of  novum  dslriiunit  and  not  liable 
to  reduction  on  the  Act  1696.    The  cases  of  Cormack  o.  Gard- 
ner's trustees,  8th  July  1629,  and  Cranston  v.  Bontine,  2d  Febru- 
ary 1830,  seem  to  be  conclusive  of  this  point.     It  can  make  no 
differerthe  whether  the  security  was  duly  made  at  first,  but  not 
delivered  till  within  the  sixty  days,  or  the  security  delivered  at 
first  was  imperfectly  executed,  and  was  only  made  complete  by 
another  deed  executed  within  the  sixty  days.     The  Act  1621 
evidently  cannot  be  applied  to  the  case.     There  is,  however, 
great  difficulty  in  the  question  upon  the  third  ground  of  reduc- 
tion, viz.  That  the  deed  was  executed  by  the  voluntary  act  of 
the  bankrupt,  after  the  sequestration  and  the  confirmation  of  the 
trustee.     When  the  point  is  stated  in  the  abstract,  there  can  be 
no  doubt  that  no  sequestrated  bankrupt  can  effectually  constitute 
a  security  over  the  estate  by  a  voluntary  deed.     The  estate  be- 
comes the  property  of  the  creditors,  and  there  is  au  adjudicatioa 
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in  the  person  of  the  truBtee,  by  the  act  of  confinoation  ;  and  in 
this  case,  the  abjudication  was  special,  the  whole  lands  haring 
been  enumerated.  But  the  present  case  is  not  resolved  by  this 
general  point :  For,  Itt,  If  the  original  contract  be  clear,  and  it 
be  also  clear  that  the  first  disposition  was  made  imperfect  by  an 
error  of  Mr  Stuart,  of  a  nature  equivalent  to  fraud,  the  Court 
must  determine,  whether  it  is  competent  to  the  creditors  or  their 
trustee  to  avail  themselves  of  such  an  error.  Mr  Stuart  held  the 
estate  subject  to  a  specific  obligation,  to  make  the  security  good 
over  the  whole  lands  in  the  valuation.  If  the  estate  passed  from 
him  to  his  creditors,  it  could  only  pass  as  it  stood  in  his  person 
with  that  obligation ;  and,  according  to  the  judgment,  and  more 
particularly  the  opinions  delivered  in  the  case  of  Gordon  v. 
Cheyne,  Febraarv5, 1824,  the  creditors  could  only  take  the  right 
of  the  bankrupt  ianlum  et  tale  as  he  held  it.  2rf,  The  adjudication 
in  the  person  of  the  trustee,  did  not  divest  the  bankrupt  feudally. 
An  adjudication  without  charter  and  sasine  has  not  this  effect ; 
and,  certainly,  assuming  the  existing  obligation  for  a  specific  se- 
curity, an  adjudication  by  the  defender  would  have  been  compe- 
tent after  the  trustee's  confirmation;  and,  if  first  completed, 
^'ould  have  excluded  him.  The  point  of  difficulty  is,  that  here 
the  security  was  perfected  by  the  voluntary  act  of  the  bankrupt, 
and  it  has  been  frequently  decided,  that  even  diligence,  in  itself 
competent,  will  be  invalid  to  give  a  preference,  if  the  creditor 
has  only  been  enabled  to  obtain  it  by  the  collusive  aid  of  the 
bankrupt.  But,  &/,  If  there  was  a  specific  obligation  to  give 
the  security,  and  if  that  obligation  was  binding  on  the  creditors, 
the  question  is,  whether  the  pursuer  has  any  legal  interest  to  re- 
duce, it  as  granted  by  the  bankrupt,  whether  the  act  of  itself 
would,  in  other  circumstances,  have  been  warranted  or  not. 
The  deeds  are  valid  in  point  of  form,  Mr  Stuart  not  having  been 
denuded.  And,  if  the  thing  done  was  an  act  of  justice  which 
the  creditors  might  have  been  required  to  do,  there  can  be  no  in- 
tierest  to  reduce  it.  FrvUra  petit,  &c.  Though  the  question  is 
one  of  great  difficulty,  the  Lord  Ordinaiy  is  inclined  to  think, 
that  this  is  the  just  and  the  legal  result.  Mr  Walker  never,  for  one 
moment,  agreed  to  follow  the  personal  faith  of  Mr  Stuurt,  or 
imagined  that  his  money  was  lent  otherwise  than  on  the  faith  of 
a  complete  security  over  the  specific  lands  agreed  on.  If  the  se< 
curity  stands,  he  will  get  nothing  more  than  that  which  he  had 
a  right  to  believe  was  given  at  first,  and  which  the  creditors  can- 
not take  from  him,  without  founding  on  the  act  of  their  consti- 
tuent, by  which  he  and  his  agent  were  deceived.  There  is  a  sepa- 
rate point  in  the  case,  relative  to  certain  parts  of  the  lands  which 
were  held  by  Mr  Stuart  by  personal  titles.  With  regard  to  these 
it  seems  to  be  clear,  that  the  trustee  must  be  bound  by  the  latent 
equities,  not  limited  to  those  which  are  in  the  constitution  of 
the  title.  And  the  Lord  Ordinary  entertains  no  doubt,  that,  if 
the  security  is  otherwise  not  reducible,  the  defender  had  a  right 
to  complete  the  title  in  the  bankrupt.  If  the  trustee  had  done 
so,  it  would  have  accresced  to  Mr  Walker's  infeftment.  He  could 
only  avoid  this  by  making  up  a  different  title,  throwing  the  bank- 
rupt out  of  the  progress.  But  a  creditor  holding  a  specific  se- 
curity, was  entitled  to  put  the  matter  right  if  he  could.  The 
result,  in  the  Lord  Ordinary's  opinion,  is,  that  judgment  for  the 
defenders  ought  to  follow  from  the  equity  of  the  Statutes  and 
the  general  principles  of  law,  under  the  cases  of  Corroack,  Bon- 
tine,  Gordon,  and  other  similar  cases.  Certain  lands  of  Tory- 
hills,  which  are  not  in  the  valuation,  have  been  included  by  mis« 
take  in  the  last  disposition.  As  to  them,  the  deeds  must  be 
reduced,  unless  the  defenders  reconvey  them  at  their  own  ex- 
pense.** 

The  case  having  come  before  the  Conrt  on  8th 
June  1832,  their  Lordships,  after  additional  cases  be- 
fore answer,  ordered  them  to  be  laid  before  all  the 
Judges  for  their  opinions  in  writing. 

The  opinions  of  the  whole  Court  having  been  taken, 
the  Lord  President  and  Lord  Moncreiff  returned  the 
following  opinion : 

**  The  essential  facts  of  this  case  are  sufficiently  ascertained 
in  the  record.  But  it  is  of  importance  to  attend  to  the  precise 
state  of  them.  That  there  was  a  definite  agreement,  before 
Mr  Walker  advanced  his  money,  that  a  specific  heritable  se- 


curity over  all  the  particular  landd  comprehended  in  the  valuation 
by  Dr  Coventry,  obtained  and  exhibited  for  the  purpose  of  this 
loan,  should  be  granted  in  due  and  sufficient  form,  unico  cottieziu 
with  the  payment  to  be  made,  is  a  fundamental  and  undisputable 
fact  in  the  case.  Neither  the  lender  nor  his  agents  ever,  for  one 
instant,  consented  to  make  any  loan  on  the  personal  credit  of 
Mr  Stuart,  or  on  any  thing  less  than  a  complete  security,  cover- 
ing all  the  lands  in  Dr  Coventry's  valuation.  They  even  in- 
sisted for  additional  securitv.  We  farther  hold  it  to  be  an  equally 
certain  fact,  that  Mr  Walker  and  his  agents  did  advance  the 
money,  only  in  the  assured  belief  that  they  had  obtained  such  a 
perfect  security  by  infeftment  over  the  whole  of  those  lands.  In 
what  manner,  and  by  what  circumstances,  they  were  led  into  this 
belief,  we  think  also  sufficiently  clear  upon  the  record.  But,  in 
the  Jint  place,  we  can  entertain  no  doubt  of  the  fact,  thuc  the 
agents  who  negotiated  the  loan,  and  Mr  Walker  himself,  did, 
bonaji'tet  act  and  transact  solely  on  the  faith  that  such  a  security 
was  actually  granted.  And  this  circumstance  appears  to  us  to 
constitute  a  very  strong  peculiarity  in  the  case.  It  is  next  clear, 
that  Mr  Stuart,  insteaid  of  disponing  all  the  lands  in  the  valua- 
tion in  security  of  the  loan,  extending  to  ninety-five  acres,  and 
valued  at  £'21,655,  had  disponed  only  a  very  small  part  of  them, 
consisting  of  about  five  acres,  and  only  worth  about  ^lUOU ;  the 
warrant  for  infeftment  covered  nothing  more.  The  cause  of  the 
security  having  been  framed  and  taken  in  this  imperfect  form, 
contrary  to  the  faith  of  the  contract,  and  the  firm  belief  of  the 
lenders,  is  to  be  found  in  the  facts  set  forth  in  the  record,  in 
Arts.  8.  to  17.  of  the  defenders*  statement.  To  the  order  and 
result  of  those  facts  it  is  very  necessary  to  attend.  After  the 
agreement  had  been  concluded,  on  the  basis  of  a  security  to  be 
given  over  the  lands  in  the  valuation,  Mr  Stuart  sent  a  descrip. 
tion  of  the  lands — but,  at  first,  nothing  more ;  promising,  at  the 
same  time,  to  send  searches  of  incumbrances  and  the  titles, 
plainly  with  reference  to  that  description,  as  comprehending  the 
whole  lands.  The  description  sent  is  in  the  9th  Article  of  the 
statement ;  and,  connecting  it  with  the  previous  negotiation,  it  is 
evident,  that,  when  it  stated,  '  All  and  whole  the  lands  of  Hill- 
side, formerly  called  the  Brewerie  of  Newton,  with  houses,  build- 
ings, yards,  orchards,  greens,  muirs,  marshes,  coals,  ooalbeughs, 
annexis,  connexis,  parts,  pendicles,  and  whole  pertinents  of  the 
same  whatsoever,  together  with  the  teinds  included  in  the  said 
lands  of  Hillside,  all  lying  in  the  lordship  of  St  Colme,  barony  of 
Beith,  and  sheriffdom  of  Fife,'  it  was  calculated,  and  must  have 
been  intended,  to  induce  the  belief,  that  all  the  lands  in  the 
valuation  were  comprehended  under  the  general  name  of  *  the 
lands  of  Hillside,'  with  the  amplifications  annexed  to  it,  and  that 
they  were  all  included  in  the  same  titles,  to  be  sent  with  refer- 
ence to  it.  The  10th  Article  shows  the  titles  which  were  sent, 
viz.  '  Charter  of  resignation  1795,  sasine  1793,  and  renunciation 
1797  ;*  and  the  answer  to  that  article  bears  : — *  Admitted,  that 
on  the  3d  December  18^  Mr  James  Stuart  sent  to  Messrs 
Gordon  and  Stuart  the  title-deeds  of  the  lands  referred  to  in  the 
revised  condescendence,  (Art.  2,)  in  which  Mr  Stuart  was  in- 
feft.  It  is  denied  that  be  sent  the  whole  title-deeds^  or  any  of 
the  titles  to  the  other  lands  which  were  not  included  in  the  ori. 
ginal  bond.*  The  searches  sent  expressly  related  to  the  same 
description  of  the  lands.  The  charter  1795  is  in  process.  We 
have  particularly  examined  it.  We  find,  that  it  contains  a  pre- 
cise description  of  the  lands  of  Hillside,  in  the  very  words  of  the 
description  previously  sent  by  Mr  StuarL  It  is  in  Latin,  of 
course;  but  being  a  verbatim  translation  of  the  words  above 
quoted,  it  is  unnecessary  here  to  recite  it.  The  charter  does 
also  contain  other  lands,  viz.  The  lands  of  Nooklaods,  part  of 
Torryhills,  a  part  of  lands  called  Sisterlands,  *  quae  est  circiter 
decima  tertia  pars  acre  jarojam  ablatam  et  inclusam  intra  hortura 
de  Hillside* — the  lands  of  Dunearn,  the  lands  of  Orrock,  and  the 
lands  of  Cullelo.  Of  these  lands,  it  is  clear,  that  Dunearn, 
Orrock,  and  Cullelo,  are  not  at  all  involved  in  this  question* 
being  neither  in  the  bond  of  corroboration,  nor  among  the  sub- 
jects valued.  Torryhills  has,  by  mistake,  been  put  into  the 
bond,  but  is  admitted  not  to  have  been  in  the  valuation.  As  to 
Nooklands,  and  the  fraction  of  an  acre  of  Sisterlands,  they  are 
in  the  bond  uf  corroboration,  and  from  the  mention  of  them  in 
the  second  article  of  the  condescendence,  it  is  presumed  that  they 
were  included  in  the  lands  valued ;  though  that  valuation  has 
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nmply  reference  to  tlie  estate  of  Hni«ide,  and  specifies  no  other 
lands  by  name.     Nooklands  bod  evidently  no  more  apparent 
ronnerrton  with  Hillside  than  any  of  the  other  lands  in  the  char- 
ter.    With  the  description  previously  sent,  and  with  this  charter, 
atid  nothing  else  before  them,  Mr  Walker's  ogents  made  out  the 
bond  in  the  very  words  of  that  description,  and  in  precise  con- 
formity to  the  same  words  in  the  charter.     It  thus  appears,  that, 
while  tbe  description  given,  and  precisely  adopted  in  the  bond 
made  out,  was  expressly  represented  as  applying  to  all  the  lands 
which  it  was  stipulated  should  be  comprehended  in  the  security, 
the  titles  sent  to  the  defenders*  agents  contained  a  description 
which  corre8fK>nded  precisely  with  that  previously  given,  and  no 
titles  werv  sent  from  which  it  could  be  discovered,  that  the  main 
portions  of  the  lands 'relied  on  were  not,  in  fact,  included  in  that 
description,  but  were  held  by  separate  titles.     The  agents,  in 
conFequence.  made  out  the  deed  in  those  terms ;  and  it  was  re- 
vised and  execiifed  by  Mr  Stuart  in  that  form,  and  infeftment 
passed  on  it  immediately.     Yet,  the  fact  now  turns  out  to  be, 
that  ninety  acres  of  the  ninety-five  in  the  valuation  were  held 
by  entirely  separate  titles,  and  were  not  inchided  in  the  descrip- 
tion.    There  is  a  statement  in  the  record,  that  Mr  Stuart  sub- 
sequently granted  a  security  to  a  Mr  Brown,  the  deed  being 
written  with  his  own  hand,  in  which  he  made  use  of  the  same 
description.     And  it  is  also  there  stated,  that,  at  a  still  later 
period,  Mr  Stuart  granted  a  security  to  his  sister  or  brother,  both 
over  the  lands  of  Hillside,  and  by  special  description  over  the 
other  lands  in  Dr  Coventry's  valuation.     But  it  has  been  ex- 
plained, that  both  these  statements  are  inaccurate ;  the  bonds  to 
Mr  Stuart's  brother  and  sisters  having  t)een  executed  in  1816; 
and  that  to  Mr  Brown  also  previous  to  1823.     Mr  Stuart's 
estate  was  sequestrated  on  the  Ist  September  1828.     After  bis 
st'queRtration,  and  when  he  was  in  America,  the  defect  in  the 
sei-urity,  as  covering  only  five  acres  instead  of  ninety-five,  was 
discovered  ;  and  then  he  granted  the  bond  of  corroboration  now 
ander  reduction,  proceeding  on  a  clear  narrative,  that  tbe  money 
had  been  advanced  on  the  faith  of  a  specific  contract  for  a  good 
security  over  tbe  whole  lands  in  Dr  Coventry's  valuation  ;  and 
on  this  deed  infeftment  passed,  before  the  trustee  had  obtained 
infeftment  in  tbe  lands.     This  appears  to  be  the  correct  state  of 
the  facts  ;  and  two  questions  of  law  arise — I.  Whether  the  bond 
of  corroboration,  &c.  is  reducible  on  the  Act  1696,  as  a  deed  in 
security  of  a  prior  debt,  executed  after  bankrupcy,  or  after  the 
rommenrement  of  tbe  sixty  days  preceding  the  sequestration  ? 
arid,  2.   Whether,  supposing  that  it  is  not  redticible  on  the  Act 
1696,  it  is  invalid  for  want  of  power,  or  as  a  fraud  at  common 
law,  as  having  been  executed  after  the  sequestration  ? — I.   The 
first  of  these  questions  appears  to  us  to  be  one  of  very  great  im- 
portance ;  because,  if  the  deed  had  been  executed  before  the 
bsuikruptcy,  we  are  of  opinion,  that,  in  the  circumstances  of  the 
<^e,  it  could  not  be  reduced,  without  entirely  8ul)verting  the 
established  law,  as  we  have  understood  it,  and  departing  from 
the  principle  of  a  very  long  series  of  adjudged  cases.     I'be  Act 
1696,  c.  5,  is  a  Statute  against  the  frauds  of  persons  becoming 
hankrupt ;  and,  in  the  part  of  it  here  in  question,  it  has  two  pro- 
visions—  1.    That  any  dispositions,  &c.  after  bankruptcy,  or 
within  sixty  days  before  it,  •  in  favour  of  his  creditors,  either  for 
his  satisfaction  or  further  security,  in  preference  to  other  credi- 
tors,' shall  be  void  and  null ;  and,  2.  That,  as  to  this  question, 
all  dispositions  of  heritable  rights  shall  be  reckoned  as  of  tbe 
date  of  the  sasine  taken.     We  are  of  opinion,  that,  in  interpret- 
ing a  Statute  such  as  this,  expressly  made  for  tbe  prevention  of 
f««ud,  it  could  never  be  construed,  on  doubtful  inferences,  so  as 
to  become  the  instrument  of  fraud.  *  It  soon  became  a  question, 
on  the  clause  last  referred  to,  whether,  if  an  heritable  security 
were  bona  Jide  contracted  by  deed  and  conveyance,  before  tbe 
commencement  of  tbe  sixty  days  preceding  bankruptcy,  but  no 
aasine  taken  till  within  that  time,  the  security  was  reducible 
under  the  Act.     In  strictness  there  was  a  great  difficulty,  in  so 
much,  that,  in  several  ca^s,  the  Court  thought  themselves 
hound  to  reduce.     But  |flerwards  a  more  correct  view  was 
ttken,  on  the  principle  and  purpose  of  the  Statute ;  and  those 
decisions  were  entirely  set  aside  in  later  cases ;  January  29, 
1751,  Johnson  a.  Home  and  Bnrnet;  November  12,  1799,  Mit- 
chell i»,  Firilay.     That  very  rigid  construction,  therefore,  bfing 
entirely  exploded,  and  it  iwing  *  settled  that  no  objection  can  be 


taken  on  the  Statnte  to  an  heritable  security  granted  of  the  date 
of  tbe  advance,  though  sasine  on  such  security  shall  not  happen 
to  be  taken  till  within  the  sixty  days  before  bankruptcy,'  neither 
those  old  decisions  themselves,  nor  any  principle  involved  in 
them,  can  now  be  of  any  authority.     But  tbe  just  rule  of  con- 
struction established  by  the  case  of    Johnson,  reached   be- 
yond the  precise  point  of  the  case  itself.      It  might  happen 
that  there  was  a  clear  specific  contract  for  the  advance  of 
money,  and  tbe  granting  instantly,  as  the  condition   of  such 
advance,  of  a  special  security  over  a  defined  heritable  subject; 
and  yet  neither  the* conveyance  nor  the  infeftment  might  be  made 
at  the  instance  of  the  advance  made.     Did  that  fall  under  the 
principle  of  the  Act  1696?     So  far  from  its  being  a  fraud  to 
grant  tbe  security  subsequently,  the  fraud  must  lie  in  not  granu 
ing  it  as  soon  as  possible,  or  at  any  time  when  demanded.  But, 
if  the  security  was  to  be  considered  as  of  the  date  of  tbe  sasine, 
it  could  signify  nothing,  whether  the  deed  of  security  giving  war. 
rant  for  the  sasine  was  before  the  commencement  of  the  sixty 
days  or  not,  if  tlie  sasine  itself  was  within  that  period.     The 
principle  of  the  question  never  could  or  did  depend  on  this. 
The  point  held  was,  generally,  that  the  Statute  did  not  at  all  * 
apply  to  nova  dehita^  which  have  been  explained  by  the  decisions 
to  mean,  all  cases  in  which  the  advance  of  money  has  been 
made  on  a  specific  agreement  for  the  particular  security  which 
happens  not  to  be  made  or  completed  till  within  the  sixty  days. 
This  may  happen  where  the  whole  transaction  has  been  within 
the  sixty  days ;  or  if  may  happen  where  the  transacHon  is  earlier, 
and  the  warrant  for  infef^nieut  is  also  previously  given,  but  no 
infeftment  is  taken  till  within  the  period  ;  or  it  may  be,  where 
the  transaction  is  concluded  before,  but,  by  breach  of  contract, 
or  accidental  circumstances,  the  proper  deed  has  not  been  exe- 
cuted till  after  tbe  commencement  of  the  sixty  days.     Is  this 
last  case  in  any  degree  more  witbin  tbe  plain  provision  of  tbe 
Statute  than  either  of  the  other  two  ?    Is  it  the  case  of  fraud  or 
fraudulent  preference  contemplated  by  tb^  Statute  ?     We  think 
that  it  is  not ;  and  that  tbe  more  general  rule,  finally  and  fully 
adopted  by  the  Court,  as  we  apprehend,  embracing  it,  has  been 
founded  on  a  correct  and  equitable  view  of  tbe  nature  and  pur- 
poses of  the  Statute.     The  firtt  important  case  on  the  point  is 
Mansfield,  Hunter,  and  Company  o.   Cainis,  25th   February 
1771.     In  that  case,  both  the  bond  and  the  infeftment  were 
within  the  sixty  days  of  bankruptcy ;  but  the  contract  for  the 
security,  at  lending  tbe  money,  was  clear.     1  be  Faculty  Report 
bears — '  It  was  observed  on  the  Bench,  that  where  money  was 
advanced,  in  consequence  of  a  communing,  that  an  heritable  se- 
curity should  be  granted,  such  bond  was  trulv  a  novttm  debitump 
and  did  not  fall  under  the  Statute.*     In  the  fuller  report  of  the 
opinions  by  Lord  Hailes,  tbe  principle  is  distinctly  brought  out. 
—Lord  Pitfoursays,  *  The  Act  1696  is  salutary  in  iU>elf:  it 
would  be  quite  otherwise  upon  the  interpretation  of  Mansfield 
and  Company.   By  that  Statute,  a  retrospect  was  wisely,  though 
boldly,  admitted.    Where  the  law  forbids  new  security  for  an  old 
debt,  the  creditor  is  not  hurt :  he  has  the  same  security  as 
at  first.     Money  lent  on  the  faith  of  an  heritable  security  is  the 
same  thing  as  a  sale.     It  is  plain  that  here  there  waa  no  purpose 
of  parting  %vith  the  money  upon  tbe  promise  either  of  the  doer 
or  of  the  debtor.'     And  President  Dundas  gives  this  strong  opi- 
nion on  it : — *  If  the  Act  1 696  could  have  tbe  interpretation  put 
upon  it  by  Messrs  Mansfield,  I  would  certainly  move  for  an 
application  to  Pariiament  for  a  repeal.*    But  the  Court  sustain- 
ed the  security — Lord  Monboddo  only  dissentient.     The  next 
ease  is  that  of  Houston  and  Company  v.  Stewart,  20th  Febru- 
ary 1 772.     The  decision  in  that  case  has  been  said  to  be  errone* 
ous.     But,  in  so  far  as  it  is  material  here,  it  only  followed  the 
previous  case  of  Mansfield  and  Company.     The  bond  and  the 
infeftment  were  both  within  the  sixty  days ;  and  the  Court  again 
sustained  the  security.     There  was,  indeed,  ground  for  doubt  in 
the  case ;  because  there  was  no  clear  proof  cf  the  fact,  that  there 
was  a  stipulation  for  the  special  security,  as  part  of  the  original 
contract,  and  this  depended  at  last  on  parole  testimony,  which, 
however,  was  found  competent.     But,  otherwise,  the  case  is  a 
dear  and  distinct  precedent,  the  principle  of  which  is  again  given 
by  Lord  Coalston  thus: — *  There  is  satisfying  evidence  that  it 
was  communed  and  agreed  on,  that  the  creditor  was  to  get  heri- 
table security,  and  that  the  money  was  advanced  on  that  footing. 
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Had  the  obliiriition  to  grant  heritable  secuiity  been  afterwarda 
given,  it  would  have  made  a  difference.*  Lord  Pitfour  is  still 
more  precise ;— •*  The  Act  of  Parliament  does  not  reach  to  this 
case.  The  law  meant  to  give  a  salutary  remedy  against  any  par- 
tial deed  in  favour  of  any  creditor.  Had  it  meant  to  go  farther, 
the  retrospect  would  have  been  intolerable.  The  law  did  not 
mean  to  interrupt  the  course  of  common  transactions.  There 
was  a  novum  d^bUum  here,  no  matter  at  what  time  contracted.' 
The  President: — •  The  obligation  is  to  be  considered  as  an  he- 
ritable  bond  of  that  date.  The  lateness  of  the  infeftment  varies 
not  the  case.*  Then  came  the  case  of  Spottiswoode  v,  Robert- 
son Barclay,  19th  November  1783.  That  was  the  case  of  an 
obligation  in  a  marriage^contract  to  secure  a  wife  heritably  in  a 
certain  annuity,  but  not  specifically.  Both  the  bond  granted 
and  the  infeftment  were  within  the  sixty  days.  Yet  the  Court 
sustained  the  security.  There  was  a  reclaiming  petition  not  dis- 
posed of;  and  it  is  said  that  the  case  was  compromised.  There 
might  be  ground  for  doubt,  in  so  far  «s  the  obligation  was  not 
specific ;  but,  at  any  rate,  the  judgment  was  not  altered ;  and, 
in  so  fur  as  principle  was  involved,  it  only  followed  two  previous 
decisions.  After  these  three  consecutive  decisions,  the  case  of 
Brough*8  Creditora  v.  Duncan,  &c.,  5th  June  1793,  occurred. 
In  that  case,  the  obligation  of  debt  was  contracted  by  the  cau- 
tionere  on  the  23d  March  j  an  heritable  bond  of  relief  was  grant- 
ed on  the  18th  May;  infeftment  was  not  taken  till  November 
20th ;  and  it  was  agreed  that  Brough  should  be  held  as  legally 
bankrupt  on  the  17tb  January.  There  was  no  proof  that,  in 
the  transaction  on  the  23d  March,  it  had  been  stipulated  that 
the  specific  security  should  be  granted ;  and  it  was  only  offered 
to  be  proved  by  the  oath  of  the  bankrupt.  But,  as  the  bond 
was  executed  on  the  18th  May,  six  months  before  the  com- 
mencement  of  the  sixty  days,  it  is  clear  that,  according  to  every 
opinion  now  entertained,  if  the  stipulation  for  the  security  bad 
been  held  to  have  been  pan  contractu*  from  the  first,  the  securi- 
ty ought  to  have  been  sustained,  and  the  decision  against  it 
would  be  wrong.  Though  the  old  doubt,  however,  about  the 
date  of  the  infeftment  were  revived,  the  ground  of  decision  is 
in  the  concluding  observation  on  the  Bench  : — *  Thisca<;e,  how- 
ever, is  attended  with  no  difficulty  whatever.  The  debt  to  the 
bank  was  contracted  in  March,  and  the  heritable  bond  was  not 
granted  till  May.  During  this  interval,  Messrs  Jollie  and  Dun- 
can  bad  only  a  pereonal  claim  of  relief  against  Brough ;  the  he- 
ritable bond,  therefore,  being  clearly  a  farther  security,  falls  on- 
der  the  Act  1696.'  We  conceive  the  view  of  the  Court  to  have 
been,  that  the  granting  of  the  security  was  not  shown  to  have 
been  pars  contractus  on  the  23d  March ;  if  they  had  assumed 
that  it  was,  the  decision,  besides  being  contrary  to  three  previ- 
ous cases,  would  be  erroneous  according  to  every  principle  now 
held.  The  case  of  Broiigh's  Trustee  against  Spankie.  &c.,  de- 
cided on  the  same  day  with  that  of  Duncan,  was  not  very  dif- 
ferent There  was,  indeed,  a  holograph  letter  by  Brougb ;  but 
it  was  objected,  that  it  could  not  prove  its  own  date ;  and  no 
proof  appeare  to  haire  been  offered.  The  bond  in  that  case  was 
within  the  sixty  days.  But,  whatever  view  may  be  taken  of 
these  two  cases,  we  find  abundant  authoriries  of  a  later  date  con- 
firming the  principle  of  the  previous  decisions.  The  case  of 
Mitchell  V,  Finldy,  9tb  November  1799,  bears  on  the  point,  in 
so  far  as,  under  an  obligation  in  a  marriage,  con  tract  to  infeft  the 
wife  in  a  special  subject,  the  husband,  two  years  after,  and  with- 
in sixty  days  of  bankruptcy,  not  merely  gave  infeftment  to  the 
wife,  but  by  volunury  act  took  infeftment  himself,  so  as  to  va- 
lidate it.  It  was  held,  however,  notwithstanding  the  facility  thus 
given  by  the  b  nkrupt  to  a  conjunct  and  confident  person,  that 
the  wife  was  entitled  to  expede  infeftment  in  the  hu««bund*s  per- 
son ;  and  that  it  should  not  be  taken  as  his  act.  The  case  of 
More  p.  Allan,  2ad  June  1800.  (Bell,  II.  223),  though  it  re- 
lated to  pi*rsonal  rights,  illustrates  the  principle.  Bills  were  ac- 
cepted on  the  faith  of  a  particular  consignment  The  consig- 
nee refused  to  take  it ;  and  a  new  consignment  and  new  bills 
were  then  framed  within  sixty  days  of  bankruptcy.  It  was  held, 
that  this  security  coald  not  be  reduced ;  and  Mr  Bell  states  the 
reason  thus  : — •  That  wherever  the  bankrupt  interfered  only  to 
do  that  which  both  the  parties  underatood  had  been  done  at  first, 
and  upon  the  faith  of  which  understanding  alone  the  money  was 
advanced,  the  act  was  not  objectionable^  nor  such  as  could  en- 


title the  ci:fditors  to  separate  the  security  from  the  advance  ;* — 
a  principle  which,  if  correct,  is  more  applicable  to  the  present 
case  than  to  any  other  that  ever  occurred.  In  the  case  of  Mac- 
lean o.  Primrose,  I6th  November  1799,  (Bell,  II.  225),  there 
was  an  engagement  to  grant  a  security,  unico  context  a  with  the 
advance.  Maclean  became  bankrupt  without  granting  it:  And 
the  Court  (altering  a  Bill- Chamber  judgment  ot  Lord  Meadow- 
bank)  gave  decree  to  compel  him  to  grant  it.  Mr  Bell  s^iys 
that  they  held,  that,  if  the  creditora  bad  opposed  it,  he  could  not 
have  been  compelled  to  do  so.  But  that  is  a  point  which  re- 
mained untried  and  undecided.  The  next  case  we  observe  is  that 
of  the  Bank  of  Scotland  v,  Stewart,  &c.,  7th  February  1811, 
which  was  decided  by  the  Ck>urt  unanimously,  in  President 
Blair's  time.  The  transaction  was  on  the  6th  Alay  1801, — the 
heritable  bond  on  the  29th  June, — the  infeftment  on  the  27th 
October, — and  the  bankruptcy  on  the  13ch  November.  But  the 
Lord  President  takes  it  as  admitted,  *  That  at  the  venr  com- 
mencement of  the  transaction,  it  was  stipulated  that  Mr  Ross 
was  to  have  this  security,  and  that  the  title-deeds  were  put  into 
his  hands,  in  order  to  get  the  disposition  made  out.'  In  all  other 
respects,  and  particularly  in  the  date  of  the  bond,  being  five 
months  before  the  bankruptcy,  it  was  identical  with  the  ca.«e  of 
Duncan  and  Jollie.  But  the  judgment  was  the  reverse.  And  on- 
less,  therefore,  Duncan's  case  depended  on  that  difference  of  fact 
or  evidence,  we  must  conclude  that  there  n'as  a  difference  of  prin- 
ciple, and,  at  any  rate,  a  plain  adherence  to  the  rule  of  the  cases  of 
Mansfield,  Houston,  and  Robertson  Barclay.  Neither  do  we  find 
in  the  report  any  thing  from  which  we  can  inter,  that  the  decision  at 
all  turned  on  the  circumstance,  that  the  bond  was  executed  before 
the  commencement  of  the  sixty  days ;  and  Mr  Bell,  far  from  sup- 
posing that  it  did,  not  only  holds  that  the  Court  disregarded  the 
decisions  in  the  cases  with  Brough's  creditors,  and  returned  <  to 
the  opinion  which  ruled  Mansfield,  &c.  ;*  but,  professing  to  state 
the  law  of  the  subject,  as  settled  at  the  date  of  his  last  edition, 
he  announces  the  result  (Bell,  II.  226,)  of  all  the  cases  on  this 
point  thus  : — *  2.  It  has  also  been  held,  that,  wherever  there  is 
stipulated  a  specific  security  over  a  particular  subject,  in  consi- 
deration and  on  the  faith  of  which  an  advance  of  money  or  trans- 
fer  of  goods  is  made,  the  completion  of  that  security,  although 
after  an  interval  of  time,  and  after  the  term  of  oonstroctive  bank- 
ruptcy has  begun,  is  not  within  the  intended  meaning  of  the 
Statute.*  To  us  it  appears,  that,  after  all  this,  the  point  might 
well  be  considered  as  settled.  But  Mr  Bell  still  expresses 
doubts  as  to  the  principle  founded  on  the  occasional  dkcta  of  Lonl 
Braxfield,  Lord  Meadowbank,  and,  peibaps,  other  eminent 
lawyers,  as  to  the  particular  case  of  Houston,  during  tbe  pro- 
gress of  the  quesrion ;  and  he  says,  that  it  may  deserve  iceonsi- 
deration.  We  do  not  know  what  may  be  the  limits  of  tbe  recon- 
sideration of  such  questions.  But,  in  the  present  cute,  the 
question  has  been  at  least  twice  very  deliberately  reconsidered, 
and  the  same  mle  has  been  stjll  farther  confirmed.  In  tbe  case 
of  Cormack  v.  Anderson,  &c.,  July  8,  1829,  the  transaction  was 
on  the  13th  May  1822,  and  the  stipulation  for  tbe  security  dear; 
the  bond  was  executed  on  the  13th  December  1622,  but  it  re- 
mained in  tbe  hands  of  the  granter  till  after  sequestration,  and 
there  was  no  evidence  of  delivery ;  the  sequestration  was  on  tbe 
25th  September  1827  ;  and  the  infeftment  on  the  bond  on  the 
29th  September.  The  (}ourt  took  up  the  case,  on  tbe  footing 
of  there  having  been  no  delivery ;  but  held  that  no  delivery  wsj 
necessary,  on  the  ground  which  was  thus  stated  by  Lord  Gleo- 
lee :— *  It  is  said  the  bond  was  not  delivered.  That  may  be  of 
consequence  as  to  voluntary  deeds,  but  this  is  not  a  deed  of  that 
kind,  but  one  which,  by  action  of  exhibition  and  delivery,  the 
bankrupt  might  have  been  compelled  to  deliver.'  Can  it  be  said, 
that  the  bankrupt,  in  that  case,  was  any  more  bound  to  deliver 
the  bond  witbin  tbe  sixty  days,  or  after  bankruptij,  than  Mr 
Stuart  was  bound,  in  this  case,  to  grant  the  bond  of  corrobors- 
tion  ?  In  so  far  as  the  Act  1696  is  concerned,  the  cases  appear 
to  be  precisely  parallel.  But,  at  all  baxards,  tbe  case  of  Connark 
is  directly  in  the  face  of  the  case  of  Broagb's  Creditors  against 
Duncan,  unless  the  latter  depended  on  tbe  want  of  CTideoce  of 
the  original  contract ;  for,  in  both,  the  bond  was  executed  long 
before  the  sixty  da^s.  The  concluding  case  on  tbe  subject  is 
Cranston  v.  Bontme,  February  2, 1890  (affirmed  in  House  of 
Lords).    A  transaction  for  the  side  of  Mr  Grabam'a  lifcfcnt- 
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right  was  concluded  on  the  20th  March  1820.     No  diapoftition 
was  granted  till  the  dth  August  1826.     Infeftment  followed  on 
it  on  the  7th  August ;  but  notour  bankruptcy  took  place  on  the 
6th  September  1626.     We  see  no  specialties  in  the  case,  except 
what  relate  to  the  onerosity  of  the  transaction  itself.     Yet  it  is 
a  case  in  which  the  disposition  was  within  the  sixty  days;  and, 
assuming  the  fact  of  a  bona  fide  transaction  and  advance  of  money» 
such  as  exists  in  the  present  case,  no  decision  could  possibly  be 
more  directly  in  point.     The  disposition  and  infeftment  were 
both  found  not  reducible  on  the  Act  1696;  and  when  we  read 
the  opinions  of  the  Judges,  we  cannot  doubt  for  a  moment,  that 
the  law  was  held  to  be  settled,  on  the  principle  established  by 
the  long  series  of  cases  to  which  we  have  adverted  in  this  opi- 
nion.     Doth  Lord  Balgray  and  Lord  Gillies  state  the  point 
roundly;  the  latt^,  in  particular,  in  these  words  : — *  But  where 
an  obligation  to  grant  a  conveyance  was  entered  into  previous  to 
the  sixty  days,  as  in  the  present  case,  the  conveyance  following 
upon  it,  although  within  the  statutory  period,  was  effectual, 
being  only  in  fulfilment  of  the  pre- existing  obligation  ;'  and  he 
goes  on  to  distinguish  this  from  the  case  of  *  an  agreement  to  se- 
cure a  former  debt.*     That  judgment  stands  affirmed  by  the 
House  of  Lords.     It  appears  to  us  not  to  be  very  necessary  to 
consider  what  might  be  the  precise  observations  made  in  moving 
the  affirmance.     If  it  had  been  a  judgment  reversing  the  decision 
of  this  Court,  or  on  a  question  new  to  the  law,  it  might  be  right 
to  weigh  the  reasons  well ;  but  this  is  only  the  concluding  case  of 
a  long  series,  and  the  judgment  is  an  adherence  to  that  solemnly 
given  by  this  Court  on  clear  and  distinct  grounds.     There  are 
points  still  remaining  in  that  canse ;  but,  on  this  question  of  the 
operation  of  the  Act  1696,  the  judgment- is  conclusive.     On  this 
deduction  of  authorities,  we  venture,  with  all  deference  to  other 
opinions,  to  think,  that  there  never  was  any  question  of  law  more 
fully  or  deliberately  settled  than  this  is.     There  are  the  three 
cases  of  Mansfield,  Houston,  and  Robert!M>n  Barclay,  before 
1793;  and,  independent  of  the  cases  of  Mitchell,  More,  and 
Maclean,  there  are,  since  that  time,  the  three  cases  of  the  Bank 
of  Scotland,  Cormack,  and  Bontine,  the  last  affirmed  in  the 
House  of  Lords.     In  the  three  first  cases,  and  in  the  last,  the 
deed  of  security  was  decidedly  granted  within  the  sixty  days ; 
and  substantially  it  was  so  in  Cormack*s  case  also.    Throughout 
all  the  cases,  we  find  no  trace  of  any  distinction  founded  on  the 
deed  being  before  the  sixty  days  or  not ;  and,  in  the  case  Bup« 
posed  to  be  chiefly  adverse  to  the  principle,  that  of  Duncan,  the 
bond  actually  was  six  months  before  the  sixty  days, — so  that,  in 
every  view,  the  decision  in  it  was  wrong.     We  look,  then,  at 
the  present  case.     The  contract,  and  the  bona  Me  advance  of 
the  mopey  on  the  faith  of  it,  are  beyond  all  doubt     If  the  case 
were  made  identical  as  to  the  security  with  that  of  Duncan,  hy 
supposing  the  bond  of  corroboration  to  have  been  granted  six 
months  before  the  sixty  dajrs,  it  must,  according  to  every  opinion 
which  we  have  yet  heard,  be  sustained,  contrary  to  that  decision. 
But  it  is  identical  in  the  material  point  with  the  three  first  cases, 
and  the  last,  in  so  far  as  the  Act  1696  is  involved.     We  tonst 
therefore  conclude,  that  the  Act  1696  does  not  apply  to  it,  and 
that  it  cannot  be  held  to  apply  to  it,  without  departing  from  the 
law  as  it  has  been  long  and  very  carefully  settled. — II.  But  a  se<* 
cond  part  of  this  case  remains  for  consideration.     The  bond  of 
corroboration  having  been  granted  after  sequestration,  it  is  main., 
tained,  that  the  estate  had  passed  bv  the  adijudication  to  the  trus- 
tee, though  he  had  not  got  a  feudal  title,  and  that  the  bankrupt 
was  disabled  by  the  bankruptcy  from  doing  any  voluntary  act. 
Here  the  principle  of  the  Act  1696  must  be  laid  aside.     That 
Act  applied  equally  to  deeds  after  bankruptcy,  and  within  sixty 
days  preceding  it,  plainly  supposing  that  a  bankrupt  might  at 
common  law  grant  effectual  deeds  after  notour  bankruptcy.  Now, 
here  he  has  granted  a  deed,  on  which  infeftment  has  passed, 
which  infeftment  must  be  effectual,  unless  the  trustee  can  reduce 
it.     But  it  cannot  now  be  said,  that  It  is  fi  deed  in  security  of  a 
prior  debt ;  if  it  were,  it  would  be  under  the  Act  1696w    It  must, 
therefore,  bear  another  character.     It  is  the  case,  then,  of  a  deed 
granted  for  the  purpose  of  doing  that  which  the  defenders*  .con* 
stituent  believed,  and  had  a  right  to  believe,  was  done  at  the 
moment  when  he  advanced  his  money  in  the  year  1823.     It  is  in 
implement  of  a  bonn  fide  stipulation,  intrinsic  of  the  contract, 
which  the  defender  was  misled  to  believe  was  implementtd  at 


the  first.     It  was  hot  so  implemented,  by  the  fault  of  the  Bank- 
rupt, whereby  Air  Walker  and  his  agents  were  directly  deceived. 
Here  the  question  arises,  whether  it  is  to  be  held  that  this  was 
done  by  the  fraud  of  the  bankrupt ;  and  it  is  a  very  serious  qiu>8- 
tion.     Mr  Stuart  was  bound  to  know  the  titles  by  which  he  held 
the  property  which  he  offered  as  a  security;  the  mure  especially, 
as  he  ventured  to  act  as  his  own  agent.  But  he  deliberately  sends  to 
the  defenders*  agents  a  special  description,  expressly  held  out  as 
the  description  of  all  the  lands,  on  the  estimate  of  which  the  se-> 
curity  had  been  agreed  to  be  taken ;  and  then  he  sends  a  charter, 
containing  the  same  description  v^rbaiim,  as  the  guide  to  the 
agents  in  making  out  the  bund.     But  the  terms  of  that  title  are 
such,  that  no  ordinary  care  could  have  discovered,  that  it  did  not 
comprehend  the  whole  lands,  as  composing  the  lands  of  Hillside. 
The  deed  is  made  out  and  delilierately  revised,  and  afterwards 
signed  by  him ;  and  he  accepts  of  a  loan  of  ;£  10.000,  on  a  secu- 
rity believed  to  comprehend  lands  valued  at  jC2  1,000,  when,  in 
fact,  it  comprehended  lands  only  worth  about  j£1000.     On  the 
other  hand,  it  appears,  that  he  bad,  a  few  years  before,  put  his 
n^me  to  deeds  in  favour  of  bis  brother  and  sisters,  in  which  the 
distinction  of  the  titles  was  clearly  marked.     It  would  be  with 
great  reluctance,  thtit  we  should  draw  the  inference,  that,  when 
all  this  took  place,  Mr  Stuart  had  it  present  to  his  mind,  that  the 
lands  were  held  by  separate  titles,  and  that  he  deliberately  in- 
tended  to  deceive  Mr  Walker  and  his  agents.     We  know,  that 
there  may  be  unaccountable  forgetfuliiess,  and  great  haste  and 
rashness,  under  difficulties.  But  we  apprehend,  that  there  is  such 
a  thing  as  fraud  in  the  eye  of  law,  where  not  only  a  criminal 
purpose  could  not  be  shown,  but  persons  of  fair  and  liberal 
minds,  from  knowledge  of  the  individual,  may  be  connnced  that 
no  such  purpose  could  exist.     That  Mr  Walker  and  his  agents 
were,  in  point  of  fact,  deceived,  can  admit  of  no  doubt.     That 
they  were  naturally,  if  not  necessarily,  deceived,  by  the  course 
which  the  negotiation  took,  and  the  positive  acts  of  the  borrower* 
seems  to  us  to  be  equally  clear.     We  were  at  first  under  an  im-* 
pression,  that  all  the  title-deeds,  both  of  Hillside  and  of  all  the 
other  lands,  had  been  sent  to  Mr  Qordon.     But,  on  an  accurate 
examination  of  the  record,  and  of  the  charter  therein  referred  to, 
it  is  quite  clear,  that  it  is  not  so,  as  already  explained,  and  whether 
it  was  by  design  or  error  on  the  part  of  Mr  Stuart  that  the  pro* 
per  titles  were  not  sent,  it  still  operated  as  directly  to  deceive  Bfi* 
Gordon,  as  if  it  were  proved  to  have  been  done  by  positive  in^^ 
tention.     We  are,  therefore,  constrained  to  come  to  the  conclu- 
sion, that,  without  necessity  of  holding  that  there  wus  a  directly 
fraudulent  purpose,  there  were  acts  sufficient  to  constitute,  as  to 
this  question,  a  fraud  in  the  eye  of  law.     Mr  Stuart's  readiness 
to  grant  the  bond  of  corroboration  may  tend  to  impress  the  be* 
lief,  that  he  had  great  regret  for  the  unjust  effect  which  his  in- 
consideration,  at  least,  had  produced.     But  any  agent  who  had 
done  the  same  thing,  however  pure  he  might  ieel  himself  from 
any  purpose  to  mislead,  must  have  answered  for  it  as  for  a  legal 
fraud.     In  one  word,  if  this  Was  merely  an  error,  it  was  an  error 
of  such  a  kind,  that,  in  a  question  like  this,  it  must  stand  in  the 
same  place  vrith  a  direct  frand.     When  the  state  of  the  security 
actually  given  was  discovered,  no  one  can  doubt,  that  there  was 
an  obligation  on  Mr  Stuart  to  do  whatever  he  could  to  correct 
it     If  it  had  been  discovered  at  an  earlier  period,  .the  defenders 
would  certainly  have  had  a  good  action  to  compel  him  to  execute 
an  additional  deed,  such  as  that  which  he  did  execute ;  and  he 
could  not  have  resisted  it,  without  rendering  the  case  a  very  clear 
one  of  positive  fraud.     Whatever  view,  therefore,  may  be  taken 
of  the  bond  of  corroboration,  we  have  no  idea  that  Mr  Stuart  did 
any  thing  wrong  in  granting  it.     On  the  contrary,  we  think  that 
he  was  bound  to  grant  it,  vateat  qnanium,  and  to  do  all  that  he 
could  for  the  relief  of  the  defenders.     Whether  he  could  do  it 
effectually  is  a  different  question.     A  mistake  sometimes  enters 
into  such  discussions,  as  if  it  were  impossible  that  the  situation 
of  a  creditor  could  be  at  all  altered  or  improved  after  sequestra- 
tion.    But  in  various  psrticulars,  the  law  is  settled  otherwise. 
A  creditor  by  heritable  bond,  not  infeft,  is  entitled  to  take  his 
infeftment  after  sequestration ;  and  if  he  obtains  it  before  the 
trustee  is  infeft,  his  preference  is  secure.     In  Cormack*s  case, 
the  infeftment  was  not  taken  till  after  sequestration ;  and,  what 
is  more,  it  was  done  by  the  voluntary  act  of  the  bankrupt  in  de- 
livering the  deed.  And  until  the  last  Bankrupt  Act,  which  made 
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the  Act  of  aeqaestrntion  equiiralent  to  an  intimated  assignation, 
the  holder  of  an  unintimated  assignment  could  run  a  race  with 
the  trustee  for  the  first  intimation.    Still  farther,  there  is  a  series 
of  cases  establishing  this  point,  that  where  the  bankrupt  granter 
of  a  disposition,  on  which  sasine  may  or  may  not  have  passed, 
has  not  been  himself  infeft,  and  where  the  trustee  holding  the 
titles  avoids  infefting  him,  that  he  may  not  validate  the  security, 
though  the  trustee  may  try  to  get  a  title  throwing  the  bankrupt 
out  of  the  progress,  the  creditor  is  entitled  to  run  the  race  with 
him ;  and  if  he  gets  adjudication  and  infeftroent  first,  he  will  be 
secure.     This  is  clearly  implied  in  the  case  of  Mitchell  against 
Fergusson,  13th  Februaiy  1781,  though  the  trustee,  having  the 
first  infeftment,  was  preferred.     It  is  implied,  also,  in  the  case 
of  Smith  against  Taylor,  IBtfa  December  1795,  even  holding  that 
the  decision  was  wrong,  the  trustee  having  got  the  first  infeft- 
ment ;  and  it  is  implied  in  the  case  of  Bucban  against  Farqubar- 
8on,  May  24,  1797.     The  only  doubt  was,  whether  it  was  com- 
petent to  the  trustee  to  exclude  the  creditor,  by  getting  the  first 
completed  right.     This  may  not  resolve  the  present  question. 
It  only  goes  thus  far,  that  all  things  are  not  closed  by  the  act  of 
sequestration,  and  that  a  preference,  not  previously  established, 
may  be  made  out  after  it.     We  know,  that  it  is  a  rule,  esta- 
blisbed  on  sound  principle,  and  abundant  authority,  that,  after 
bankruptcy,  the  bankrupt  cannot  give  aid  to  one  creditor  to  com- 
plete a  preference  by  diligence  which  he  could  not  otherwise  have 
completed.     But  neither  does  this  solve  the  present  question. 
There  may  be  exceptions  even  to  that  rule.    But  the  present 
ease  appears  to  us  to  stand  on  different  grounds.     The  power  of 
disponing  the  lands  remained  in  Mr  Stuart.     Even  the  trustee 
took  his  posterior  title  from  him  by  disposition.     The  question 
therefore  is,  whether  the  bond  of  corroboration  can  be  reduced, 
not  as  proceeding  a  non  habenie  ftotettaiem,  but  as  a  fraud,  in  re- 
spect that  he  was  bound  to  dispone  to  the  tnistee.     Was  it, 
then,  a  fraud  in  Mr  Stuart  to  dispone  to  the  defenders,  in  cor- 
roboration of  his  previous  deed ;  and  can  the  creditors  maintain 
this  reduction  on  the  ground  of  such  a  fraud  committed  ?     On 
the  best  consideration  that  we  can  give  to  the  case,  we  think  that 
it  cannot  be  so  treated.     It  ia  not  necessary  to  revert  to  a  prin- 
ciple, at  one  time  held  in  the  law,  that  all  adjudsers  must  take 
the  right  of  their  debtor,  lantum  ei  late^  as  it  stood  in  bis  pereon. 
That  principle,  no  doubt,  has  been  greatiy  modified.     But  it  has 
not  yet  been  held,  in  any  case  that  we  are  aware  of,  that  an 
adjudger  is  in  all  respects  in  the  same  situation  with  an  onerous 
purchaser.     On  the  contrary,  there  is  an  important  distinction 
still  firmly  esublished,  viz.  that,  wherever  there  is  fraud,  either 
actual  or  legally  constructive,  though  an  onerous  purchaser  would 
ke  safe,  an  adjudger  cannot  take  benefit  by  such  fraud.     This 
point  of  distinction  is  precisely  explained  by  Mr  Bell  (I.  289),  in 
a  special  section,  as  an  existiiig  principle  of  the  law.     And  he  deli- 
vere  the  essential  proposition  in  these  words : — *  Against  crediton, 
fraud  has  been  thought  entitled  to  full  effect,  where  it  is  of  that 
kind  which  lawyere  have  distinguished  as  originating  the  contract, 
dam  cautam  contractuu     In  all  such  cases,  creditors,  in  taking 
the  benefit  of  the  property,  are  considered  as  adopting  the  fraud 
of  the  bankrupt,  by  which  he  acquired  the  property ;' a  prin- 
ciple, clearly  comprehending  the  case  of  bis  keeping  the  property 
free  of  a  convejrance  or  security,  which,  but  for  the  fraud,  would 
have  affected  it.     Mr  Bell  confirms  the  statement  by  many 
authorities ;  and  particuhiriy  by  reference  to  the  opinion  of  Lord 
Braxfield,  in  the  case  of  Thomson  v.  Armstrong's  Creditore, 
Novwnber  16,  1786,  which,  indeed,  though  its  authority  might 
be  doubtful  on  any  other  ground,  was  plainly  a  sound  and  right 
decision  on  this  principle.     It  was  stated  as  the  case  of  a  con- 
veyance to  an  agent,  with  powera  to  sell,  and  to  apply  the  pro- 
ceeds for  the  granter^s  behoof.     The  disponee  made  up  a  title  by 
charter  and  sasine,  leaving  out  the  qualification ;  he  granted  an 
heritable  bond  to  one  of  his  own  creditors,  and  othera  of  them 
adjudged.     The  Court  held  the  statement  to  be  an  averment  of 
intrinsic  fraud,  and  found,  <  that  the  allegation  of  fraud  is  not 
relevant  against  tbe  heritable  creditore,  but  found  that  it  is  com- 
petent  against  adj udders.*    But  we  apprehend,  that,  in  order  to 
reach  this  point,  it  is  not  necessary  that  there  should  be  a  case 
established  of  criminal  intention  to  commit  a  fraud.     We  do  not 
see,  that  that  was  required  in  the  case  of  Thomson  and  Arm- 
strong, or  in  any  of  the  other  cases.     But  tbe  much  later  case  of 


Gordon  v.  Cheyne,  February  5,  1624,  if  it  did  not  sanction  tbe 
more  general  doctrine,  that  crediton,  as  adjudgere,  take  tbe  rights 
of  tbe  bankrupt  tanta  et  taiia,  can  stand  on  no  other  principle, 
than  that,  B'itbout  any  positive  intention  to  commit  a  fraud,  it 
would  have  been  a  fraud  in  tbe  bankrupt  or  hb  creditors  to  take 
advantage  of  the  form  in  which  the  right  stood.     Indeed,  the 
principle  is  expressly  laid  down  in  the  interlocutor  of  the  Court, 
— '  In  respect  the  petitioner,  as  trustee  for  general  creditors, 
who  are  neither  purchasere  nor  special  assignees,  adhere  to  the 
Lord  Ordinary's  interlocutor.*    Many  other  authorities  could  be 
referred  to  on  this  point     It  depends  on  a  principle,  which  we 
imagine  must  be  fundamental  in  all  law,  that  justice  shall  be  done 
between  the  parties  in  competition.     Here  the  defenders  and  the 
other  lendere  gave  their  money  on  the  faith  of  a  specific  security. 
Mr  Stuart  either  believed  that  he  bad  given  it,  or  there  was  an 
intentional  fraud.     There  is  no  creditor  who  can  say,  that  he 
contracted  with  Mr  Stuart  on  the  faith  of  tbe  records,  and  that 
the  lands  were  free' ;  for  there  was  no  attempt  to  make  another 
security  in  a  different  form  :   That  would  be  a  very  different  case. 
And  the  plain  question  is,  whether  creditoro,  who  followed 
solely  the  personal  credit  of  Mr  Stuart,  are  entitled  to  take  ad- 
vantage of  that  which,  whether  intentional  or  not,  was  a  legal 
fraud,  whereby  his  tides  continued  disencumbered,  so  as  to  bold 
the  money  of  the  defenders  in  the  common  stock,  while  they 
keep  the  security  on  the  faith  of  which  it  was  given  ?     We 
humbly  think,  that  there  is  principle  enough  in  tbe  law  of  Scot- 
land to  determine  this  in  favour  of  tbe  defendere ;  and  that  we 
trench  on  no  point,  either  of  tbe  feudal  or  of  the  bankrupt  law, 
in  holding  that  the  deed,  which  was  in  itself  validly  executed  by 
Mr  Stuart,  cannot  be  wduced  by  his  creditors^adjudgera  to  any 
such  effect.     We  must  further  observe,  however,  that  the  exe- 
cution of  the  deed  in  question  ought  not  to  be  considered  as  a 
voluntary  act  on  the  part  of  Mr  Stuart.     It  ii»*as  an  act  which  be 
was  bound  to  perform  in  justice  and  honesty ;  and  an  act  which 
he  might  have  been  required  by  action  to  perform,  even  after 
bankruptcy.     In  the  case  of  Mitchell,  the  husband,  by  voluntary 
act,  infeft  both  himself  and  bis  wife,  in  immediate  contemplation 
of  bankruptcy ;  Mr  Gardner  delivered  his  heritable  bond,  and 
took  infeftment  for  the  creditor,  after  sequestration ;  yet  it  was 
held,  that  these  were  not  voluntary  acts,  simply  because  th^y 
could  have  been  compelled  by  action ;  though  the  necessity  of 
such  process  might,  by  delay,  have  defeated  the  security,  just  as 
much  as  in  tbe  present  case.     And  in  Maclean's  case,  the  Court 
actually  gave  decree  against  him  after  bankruptcy,  to  compel 
him  to  execute  a  deed  for  effecting  the  security.     No  creditor, 
indeed,  opposed  it ;  because  the  creditors  knew  the  fraud  com- 
mitted, and  would  not  attempt  to  avail  themselves  of  it ;  and  tbe 
Court  must  have  been  convinced  of  it,  ri vetted  as  it  was  by  the 
very  resistance  made  by  Maclean,  while  no  creditor  interfered. 
And,  once  more,  observe  the  principle  laid  down  in  the  case  of 
More  V.  Allan,  that,  where  the  interference  of  tbe  bankrupt  is 
only  to  do  that,  which  all  parties  had  underetood  to  have  been 
done  at  first,  and  on  tbe  faith  of  which  the  money  waa  advanced, 
the  creditors  are  not  entitied  *  to  separate  the  security  from  the 
advance.*     We  doubt,  whether  this  last  peculiarity  in  tbe  present 
case  has  been  sufficientiy  attended  to.     It  is  not  the  case  merely 
of  a  contract  on  the  faith  of  a  security  to  be  granted*  where  tbe 
security,  in  tbe  knowledge  of  all  parties,  has  been  delayed,  and 
not  executed.     It  is  the  case  of  a  specific  contract,  to  all  appear- 
ance rigidly  carried  into  effect,  but  where  the  party  has  been  de* 
ceived  into  tbe  belief  that  he  has  got  his  security  complete,  and« 
without  any  fault  of  bis  own,  by  positive  misreprescncation,  he 
has  got  only  a  security  of  a  twentieth  part  of  its  value.     The 
question  is,  whether  creditore  can  reduce  the  deed  of  tbe  bank- 
rupt, made  to  give  effect  to  the  true  contract  and  the  actual  un» 
dentanding,  on  the  ground  that  it  was  a  fraud  against  them  for 
him  to  grant  it.     It  was  by  a  fraud  (whether  actual  or  construe* 
tive,  signifies  not,)  that  the  right  was  not  made  perfect  at  first  { 
and,  if  the  creditors  were  to  succeed  in  reducing  tbe  deed,  they 
must  take  benefit  by  the  fraud,  which  the  bankrupt  has  endea* 
voured  to  correct.     We  are  of  opinion,  that  this  they  are  not 
entitled  to  do.     For  we  can  entertain  no  doubt,  that,  taking  tbo 
facts  of  the  case  as  importing  a  legal  fraud,  it  waa  a  fraud  dutM 
cauMam  contractui ;  inasmuch  aa  Mr  Stuart,  aoltciting  tbe  loan 
upon  the  tender  of  the  0peci*il  security  of  the  Khoic  UtDds  iji  l>r 
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CoTentry's  vBluation,  laid  the  basis  of  the  whole  contiact  on  the 
fultjlment  of  that  tender :  Without  it  there  would  hare  been  no 
loan :  There  wan  no  loan,  except  on  the  faith  that  the  pled(^ 
had  been  fulfilled.     It  is  mentioned,  that  a  security  bad  been, 
sometime  previous  to  1828,  given  to  a  Mr  Brown,  m  the  same 
terms  with  that  originally  granted  to  Mr  Walker.     We  appre- 
hend, that  this  cannot  at  all  enter  into  the  present  question.     It 
does  not  appear  under  what  circumstances  Mr  Brown  mav  have 
contnu*ted  with  Mr  Stuart.     The  law,  at  any  rate,  must  be  ap- 
plied  to  the  present  case  as  it  stands.     On  the  whole,  our  opinion 
is  that  the  defences  ought  to  be  sustained.     There  is  a  specialtv 
in  the  case,  however,  which  ought  not  to  be  left  out  of  sight     Jt 
appears,  from  the  third  article  of  the  condescendence,  that  there 
were  six  parcels  of  lands,  in  which  Mr  Stuart  was  not  infeft,  but 
which  he  held  by  personal  right.     But  whatever  may  be  said 
with  regard  to  lands  possessed  by  feudal  title,  we  have  always 
understood,  that,  in  personal  rights,  creditors  must  be  affected 
by  the  obligations  of  the  bankrupt  specially  applicable  to  the 
lands.     In  the  case  of  Thomson  and  Armstrong's  Creditors,  for 
instance,  there  would  have  been  no  question  at  all  if  the  bfuik- 
rapt  bad  not  been  infeft ;  for  the  conveyance  being  substantially 
a  trust,  that  quality  would  have  affected  all  creditors ;  and  num- 
berless other  illustrations  might  be  given.     In  the  present  case, 
the  contract  is  so  specific  for  a  secnnty  over  all  these  lands,  that 
although,  whether  through  fraud  or  error,  it  was  not  granted,  it 
must  be  held,  that  the  bankrupt,  continuing  to  possess  the  lands 
by  personal  title,  held  them  subject  to  a  trust  for  the  benefit  of 
the  defenders  to  the  extent  of  their  debt ;  and  the  creditors  can- 
not take  these  lands,  without  being  subject  to  that  trust-obliga- 
tion which  was  in  Mr  Stuarfs  person.     In  every  view,  there* 
fore,  we  are  of  opinion,  that,  even  though  the  Court  should  not 
sustain  the  defence  generally,  the  case  of  these  lands,  held  by 
personal  title,  ought  to  be  separately  disposed  of." 

Lords  Gillies,  Mackenzie,  Medwyn  and  Corehonse, 
returned  the  following  opinion  : — 

"  It  appears  from  the  record,  that,  with  one  exception,  there 
is  no  difference  between  the  parties  with  regard  to  the  facts  of 
this  case.     It  is  admitted,   that  in  1823,  Mr  James  Stuart, 
in  negotiating  a  loan,  offered,  and  that  Messrs   Grordon  and 
Stuart,  on  the  part  of  their  clients,  agreed  to  accept,  an  herit- 
able security  over  certain  lands  in  the  county  of  Fife,  extending 
to  ninety.five  acres,  and  valued  by  Dr  Coventry  at  j£21,655, 10s. 
These  lands  generally  passed  by  the  name  of  Hillside, — they 
were  so  called  in  Dr  Coventry's  valuation,  and  the  fact  is  not 
denied ;  but  that  name  properly  applied  to  one  small  tenement, 
not  amounting  to  ten  meres,  and  not  worth  the  tenth  part  of  the 
sum  at  which  the  whole  estate  was  valued.    That  the  heritable 
bonds  might  be  prepared  by  the  agents  for  the  lenders,  Mr 
Stuart  sent  them  l>r  Coventry's  valuation  of  the  whole  estate, 
a  search  of  incumbrances,  and  such  of  the  titles  as  were  neces- 
sary to  exhibit  a  valid  progress.     He  afterwards  sent  a  descrip- 
tion of  the  lands,  but  it  applied  exclusively  to  Hillside  proper, 
the  separate  tenement.     In  the  bonds  which  were  prepared  by 
Messrs  Gordon  and  Stuart,  and  revised  by  Mr  James  Stuart, 
that  description  was  adopted,  and  the  security,  being  in  conse- 
quence limited  to  that  tenement,  was  altogether  inadequate. 
Five  years  afterwards,  Mr  Stuart  having  become  bankrupt,  and 
his  estate  being  sequestrated,  he  was  prevailed  upon,  by  the 
agents  for  Walker,  one  of  the  lenders,  to  grant  a  bond  of  cor- 
roboration, and  a  disposition  in  security,  over  all  the  tenements 
'composing  the  estate  of  Hillside;  and  on  these  deeds,  Walker 
took  infeftment  before  the  trustee  under  the  sequestration  was 
infeft     In  these  circumstances,  the  present  reduction  has  been 
raised  by  the  trustee,  to  set  aside  the  deeds  executed  by  Mr 
Stnart  after  sequestrarion ;  and  the  only  fact  in  dispute  between 
the  parties  is.  Whether,  in  sending  the  erroneous  description  of 
the  lands,  and  revising  the  deeds  in  which  it  was  adopted,  Stuart 
was  guilty  of  an  actual  fraud ;  or  Whether  his  conduct  proceed- 
ed only  from  inattention  and  negligence  ?   We  do  not  think  that 
there  is  evidence  of  fraud.     It  is  true,  that  a  security  which  was 
granted  by  the  late  Dr  Stuart  to  his  daughters,  for  their  provi- 
sions, was  prepared  by  their  brother,  Mr  Stuart,  or  in  bis  writ- 
ing office ;  and  that  it  extended  not  only  over  Hillside  proper, 
but  the  whole  estate  of  Hillside,  as  well  as  other  subjects  be- 

VOL.  V. 


longing  to  Dr  Stuart ;  and  it  is  presumeable  that  Mr  Stuart 
must  then  have  been  aware  of  the  distinction.     But  that  hap- 
pened seven  years  before  the  date  of  the  bond  to  Walker,  and, 
in  the  interval,  the  circumstance  may  easily  have  escaped  his 
memory.  It  is  still  more  material  to  observe,  that  an  intentional 
omission  of  the  lands  could  only  have  been  made  with  the  view 
of  resorting  to  them  afterwards,  as  a  fund  of  credit ;  but  five 
years  elapsed,  during  which  he  was  in  embarrassed  circumstances* 
and  often  bard  pressed  for  mone^ ;  yet  he  never  once  availed 
himself  of  that  resource,  which,  if  he  acted  frauduleritly,  it  was 
the  sole  object  of  his  fraud  to  obtain.     It  roust  be  admitted, 
however,  that  his  negligence  was  highly  culpable,  first  in  giving 
rise  to  the  blunder,  and  afterwards  in  suffering  it  to  pass  uncor- 
rected.    The  summons  of  reduction  is  laid,  first,  on  the  Sta- 
tutes 1621  and  1696;  and  secondly,  on  the  ground  that  the  deeds 
challenged  were  executed  after  bankruptcy  and  sequestration.  It 
is  clear  that  the  Statute  1621  does  not  apply  to  the  case;  and 
accordingly,  that  ground  of  reduction  has  been  abandoned  in  the 
pleadings.     But  if  Walker,  the  creditor,  stipulated,  in  182d,  for 
a  security  over  the  whole  estate  of  Hillside,  and  obtained  a 
security  over  Hillside  proper  only,  he  remained  a  creditor  for 
the  additional  security  down  to  the  date  of  Stuart's  bankruptcy 
in  1628,  being  a  period  of  five  years.     If  Stuart  granted  that  se- 
curity after  his  bankruptcy,  or  within  sixty  days  of  that  event, 
by  which  Walker  obtained  a  preference  over  the  other  creditors, 
and  particularly  over  one  Brown,  who  appears  from  the  plead- 
ings to  have  stood  exactly  in  the  same  predicament  as  Walker, 
the  case  seems  to  fall  directly  both  under  the  words  and  the  spirit 
of  the  Sutute  1696.     As  it  was  not  the  object  of  that  Statute 
to  deprive  a  person  of  the  management  of  his  affairs  during  the 
period  of  the  constructive  bankruptcy,  which  it  introduc^,  ife 
has  been  held  not  to  operate  against  payments  in  cash, — against 
transactions  in  the  ordinary  course  of  trade,*^r  in  the  case  of 
what  has  been  called  a  novum  debUumt  that  is,  where  there  has 
been  a  bonajide  interchange  of  values,  comprehending  under  that 
term  securities  granted  for  loans  at  the  date  of  the  nidvance.  The 
last  of  these  exceptions,  though  proceeding  on  a  simple  and 
equitable  principle,  has  occasioned  considerable  difficulty  in  prac- 
tice.    That  difficulty  arises  from  a  separate  provision  in  the  Sta- 
tute, which,  with  a  view  to  prevent  the  fraudulent  evasion  of  its 
enactments,  by  antedating  securities,  declares,  that  dispositions 
and  heritable  bonds,  or  other  heritable  righta  on  which  infeft- 
ment may  follow,  shall  be  reckoned  to  be  of  the  date  of  the  sa- 
aine  which  follows  upon  them.     This  provision,  if  strictly  ap- 
plied, as  it  was  in  the  case  of  Grant  of  Bonhard,  12th  December 
1717,  must  have  produced  great  hardship ;  for  although  a  person 
advanced  money,  and  took  an  heritable  bond  or  disposition  in 
security,  years  before  constructive  bankruptcy  commenced,  yet, 
if  be  delayed  to  take  infeftment,  he  was  in  a  worse  situation 
than  a  creditor  lending  money,  obtaining  a  security,  and  taking 
infeftment  stmu/  et  semel  within  the  sixty  days.     A  contrary  de- 
cision was,  accordingly,  given  in  Chalmers  v,  the  Creditors  of 
Riccarton,  19th  January  1 726,  aud  afterwards  in  Burnet  v.  John* 
ston  and  Home,  29th  January  1751.     Therefore,  it  is  now  set- 
tled law,  as  Mr  Bell  observes  (Vol.  IL  p.  222),  that  no  ob- 
jection can  be  taken  to  an  heritable  security  granted  at  the  date 
of  the  advance,  though  sasine  shall  not  be  taken  upon  it  till 
within  the  sixty  days  before  bankruptcy.     But  a  farther  relaxa- 
tion  has  been  given,  the  extent  of  which  does  not  yet  seem  to 
be  determined.     When  a  loan  is  made,  and  a  security  stipulated, 
an  interval  frequently  occurs  between  the  advance  of  the  money 
and  the  execution  of  the  heritable  bond  or  disposition  by  the ' 
debtor,  which  may  be  longer  or  shorter,  according  to  the  nature 
of  the  deed,  the  local  situation  of  the  property,  the  state  of  the 
titles,  and  many  other  circumstances.     Now,  ii  has  been  repeat- 
edly decided,  that  an  interval  of  this  nature  does  not  expose  the 
deed  to  challenge,  although  the  sasine  upon  it  is  not  taken  till 
after  the  sixtieth  day.     In  tbe  case  of  the  Bank  of  Scotland  v. 
Stewart  and  Ross,  7th  February  181 1 ,  an  interval  of  seven  weeks 
was  not  held  fatal.    In  a  more  recent  case,  of  Cormack  v,  Gard- 
ner's Trustees,  8tb  July  1829,  though  six  months  had  interven- 
ed, the  deed  was  sustained ;  but  this  decision  is  scarcely  recon. 
cileable  with  the  decision  in  tbe  preceding  case  of  the   Trustees 
for  Brough's  creditors  v.  Duncan,  &c.,  5th  June  1793.     But  it 
will  be  p«(ticularly  observed,  that  in  these  and  several  other 
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cases  to  the  same  effect,  though  there  was  an  inter?al  between 
the  loan  and  the  granting  of  the  disposition  or  warrant  of  iofeft- 
nent,  that  interval  had  ehipsed  previous  to  the  period  of  con* 
■tructive  bankruptcy ;  and  the  debtor,  while  jet  tut  Juris,  and 
before  his  hands  were  tied  up  by  the  Statute,  had  done  all  that 
was  incumbent  upon  him,  or  that  he  could  do,  towards  the  com- 
pletion of  the  security.     But  all  these  cases  are  perfectly  con- 
sistent with  the  doctrine,  that  if  a  loan  is  agreed  upon,  the 
neney  advanced,  and  a  security  stipulated,  but  that  security  not 
executed  by  the  debtor  till  after  the  sixtieth  day,  any  attempt  on 
his  part  afterwards  to  remedy  the  defect  is  unavailing.  It  is  true 
that  in  Houston  and  Company  0.  Stewart,  2i)th  February  1772, 
an  opposite  view  was  taken  bv  the  Court ;  but  the  decision  was 
unanimously  disapproved  of  m  the  case  of  Brough*s  Creditors, 
which  has  just  been  cited.     And  in  Maclean  v.  Primrose,  16tk 
November  1799,  we  are  told  by  Mr  Bell,  that  Lord  Meadow* 
bank  accompanied  his  judgment  with  a  note,  *  in  which  he  con- 
demned the  decision  in  the  ease  of  Houston  and  Company,  as 
dearly  contrary  to  principle,  since  an  obligation  to  grant  a  pre- 
ference cannot  constitute  an  actual  preference  on  an  heritable 
subject  in  a  question  with  other  creditors,  and  accordingly,  it  is 
one  of  those  decisions  which  is  frequently  quoted,  and  as  often 
disregarded  by  the  Court.'    In  Robertson  Barclay  v.  Spottis- 
woode,  19th  November  17S3,  which  occurred  some  years  after 
that  of  Houston  and  Company,  an  heritable  bond  had  been 
granted  within  the  sixtieth  day  by  a  husband  to  his  wife,  in 
terms  of  an  obligation  in  his  marriage  articles,  the  bond  was  sus- 
tained by  a  narrow  minority;  but  a  reclaiming  petition  being  pre- 
sented, the  case  was  compromised,  and  Mr  Bell  informs  us,  on 
grounds  which  he  states,  that  if  it  had  again  come  on»  there  is 
teason  to  believe  the  ultinute  judgment  would  have  been  differ- 
ent.    If  Mansfield,  Hunter  and  Company  9.  Cairns,  Idtk  Fe- 
bruary 1771,  did  not  proceed  on  the  specialtv  noticed  by  Lord 
Coalston  in  Hailes*  report  of  the  case,  it  falls  under  the  stigma 
so  ofken  affixed  to  the  judgment  in  Houston  and  Company.  The 
distinction  therefore  appears  to  be  settled  between  cases  in  which 
the  debtor  has  done  his  part  before  the  period  of  constructive 
bankruptcy,  and  those  in  which  he  executes  the  deed  subsequent- 
ly to  that  time.     On  this  point  reference  may  be  made  to  the 
Trustee  for  Brough*s  Creditors  v.  Spontde,  which  is  of  the  same 
date  with  that  of  the  same  party  against  Duncan,  and  also  to 
Maclean  v.  Primrose,  just  cited.    Sir  Bell  seems  to  think,  that 
in  the  Bank  of  Scotland  v.  Stewart,  the  Court  returned  to  the 
doctrine  laid  down  in  the  case  of  Houston  and  Company,  which 
had  been  so  often  and  so  solemnly  condemned ;  but  that  opinion 
must  have  arisen  from  his  overlooking  the  distinction  now  ex- 
plained;.for  the  deed  executed  by  the  bankrupt,  though  some 
time  after  the  advance,  was  of  a  date,  as  already  mentioned,  long 
before  the  sixtieth  day.  We  have  b^n  led  to  examine  this  point, 
because  the  defenders  have  attempted,  from  the  mass  of  deci- 
sions relating  to  it,  to  extract  the  inference,  that  wherever  money 
has  been  advanced,  and  a  security  stipulated,  the  case  is  to  be 
considered  as  falling  under  the  exception  of  novum  debitum, 
whatever  length  of  time  may  intervene  between  the  advance  and 
the  debtor's  obligation,  and  although  that  obligation  may  have 
been  granted  after  constructive,  or  even  actual,  bankruptcy,~an 
inference  which  we  are  clearly  of  opinion  those  decisions  do  not 
warrant.  But  there  is  another  and  a  different  ground,  on  which,  in 
their  last  atgument»  they  rely  with  greater  confidence.     It  is  said, 
that  although  a  bona  fide  purchaser  is  exposed  to  no  objections 
but  those  which  constitute  a  radical  defect  in  the  title  of  the 
seller,  or  in  feudal  property  which  appear  on  the  face  of  the  re- 
cords, a  creditor-adjudger  stands  in  a  different  situation,  and 
takes  the  right  adjudged,  subject  to  the  conditions,  and  under 
the  equities,  though  latent,  by  which  it  was  qualified  in  the  per- 
son of  his  debtor ;  or,  in  technical  phraseology,  he  takes  it  tan" 
turn  et  tale  as  his  debtor  held  it.     That  this  was  at  one  time  the 
doctrine  of  the  law  of  Scotland,  though  not  to  the  extent  to 
which  it  is  now  maintained  by  the  defenders,  may  be  granted ; 
and  the  case  of  Ireland  which  they  cite,  and  others  to  the  same 
effect,  show  the  opinions  at  one  time  entertained.    But  subse- 
quently to  that  period,  the  law  has  been  settled  otherwise,  by  a 
numerous  and  consistent  train  of  decisions,  which  are  not  now 
to  be  called  in  question.     Reference  may  be  mode  to  the  fol- 
lowing caaes :— The  Credttori  of  DougUs  of   Kelbwdi  22d 


February  1765 ;  the  Creditors  of  Ross  of  Kerse,  31st  January 
1792;  Mitchell  v.  Fergusson,  Idth  Febmarv  1781  ;  and  more 
particularly  to  Buchan  v.  Forquharson,  24th  May  1797,  in  which 
a  preceding  judgment  in  Smith  v.  Taylor,  19th  Jnly  1788(Mor. 
1 128  and  1 189),  was  unanimously  pronounced  to  be  erroneous. 
Afterwards,  when  Smith  and  Taylor  came  again  before  the 
Court,  although  an  attempt  to  open  up  the  interlocutor  which 
had  become  final  was  unsuccessful,  the  Court,  a  second  time^ 
unanimously  condemned  the  decision.     The  defenders  have  per- 
plexed this  point,  by  referring  to  a  class  of  cases,  with  which  it 
IS  nowise  connected.     It  is  true  that  creditors  attaching  move<- 
ables  by  diligence,  are  not  in  the  some  situation  as  honafde  pur- 
chasers.     Clothing,  except  a  lahet  rea&t,  such  as  that  which 
arises  from  theft  or  robbery,  can  be  pleaded  against  the  pur- 
chaser ;  while  the  arrester  or  poinder  takes  the  sul^ect  under 
the  conditions  which  affect  the  constitution  of  the  real  right  in 
his  debtor,  but  not  under  his  personal  engagements  or  liabilities 
on  account  of  it.     Thus,  the  exception  of  doiut  dans  eausam 
eontradvi  is  pleadable  against  the  arrester  or  poinder,  while  that 
of  dolus  incidens  in  contractum  is  not  so.     In  illustration  of  this 
principle,  various  cases  cited  by  Mr  Bell  (YoL  I.  p.  231) 
might  be  adduced ;  and,  it  may  be  added,  that  the  distinction 
was  received  at  a  very  early  period  into  our  law.     In  the  case  of 
Hoitley,  February  9,  1666,  reported  by  Lord  Stair,  a  person  had 
sold  goods,  and  received  payment  of  the  price,  though,  in  conse^ 
quence  of  his  fraud  or  fiiult,  they  were  not  delivered ;  but,  in  a 
competition,  his  creditor,  who  had  attached  them  by  poinding, 
was  preferred  to  the  seller.     Even  in  the  case  of  moveables, 
therefore,  the  creditor  using  diligence  does  not  take  them  tanium 
et  tale,  as  they  stand  in  the  debtor ;  that  is,  he  is  not  responsible 
for  the  personal  obligations  of  the  debtor  concerning  them.    In- 
corporeal, and  other  personal  rights,  which  pass  by  assignation, 
stood  at  one  time  in  a  different  predicament.     With  regard  to 
them,  the  maxim  assignalus  utitut  jure  aucioris  was  carried  for- 
ther  with  us  than  in  the  civil  law,  from  which  it  was  borrowed. 
The  assignee,  whether  a  purchaser  or  a  creditor,  was  held  only 
procurator  in  rem  suam,  and  on  that  footing,  subject  to  every 
exception  maintainable  against  his  cedent.     But  that  rale,  of 
which  Dirleton  doubted,  and  Stair  disapproved,  was  greatly  mo- 
dified, if  not  overturned,  by  the  House  of  Lords,  in  the  case  of 
Redfeame,  and  the  bona  fide  assignee  of  on  incorporeal  subject, 
for  a  price  paid,  placed  in  the  same  situation  as  the  purchaser  of 
a  moveable*     This  decision,  however,  did  not  touch  the  case  of 
a  creditor  adjudging  an  incorporeal  right;  and,  therefore,  in 
Gordon  v.  Cheyne,  5th  July  1824,  the  Court,  with  perfect  con- 
sistency, decided,  that  certain  shares  of  the  stock  of  a  shipping 
company,  which  a  bankrupt  held  in  trust,  were  not  carried  by 
hi^  sequestration,  the  trust,  though  latent,  affecting  the  consti- 
tution of  his  right.     It  is  in  vain,  therefore,  for  the  defenders  to 
aigue,  08  they  have  done,  that  the  dedsion  in  Gordon  v.  Cheyne 
revived  the  doctrine  of  tantum  et  tale,  which  was  exploded  in 
Buchan  and  Farquharson.     It  decided^  that  creditors  adjudging 
an  incorporeal  right,  were  not  in  the  same  predicament  with 
bona  fide  purchasers,  but  it  did  not  deprive  them  of  the  privileges 
they  formerly  enjoyed,  and  it  had  no  concern  with  heritable  pro- 
perty at  alL     On  these  grounds  we  consider  it  dear  that  the 
pursuer,  as  trustee  for  Stuart*s  creditors,  took  the  heritable  estate 
in  which  the  bankrupt  wos  infeft,  subject  to  no  limitation  or 
burden  which  did  not  appear  on  the  face  of  the  records;  and  his 
moveable  estate  under  such  conditions  only  as  qualified  his  real 
right,  but  free  from  all  his  personal  liabilities.     If  Stuart,  there- 
fore, in  terms  of  his  agreement,  was  bound  to  give  Walker  an 
heritable  security  over  all  the  lands  of  Hillside,  as  well  as  Hill- 
side proper,  and  nobody  can  doubt  that  he  was  so  bound,  that 
obligation,  though  effectual  against  himself  and  his  representa- 
tives, is  not  transmitted  against  his  creditors.     But  it  is  said 
that  in  this  cause  a  fraud  intervened ;  that  Stuart  obtained  the 
loan  by  falsely  representing  that  the  security  covered  the  whole 
estate  of  Hillside,  and  that  his  crediton  cannot  take  benefit  by 
that  fraud,  on  the  same  principle  that  they  could  not  retain  goods 
purchased  on  a  fraudulent  pretence,  or  paid  for  by  foiged  bill. 
We  are  of  opinion  that  this  plea  admits  of  various  answers.     In 
the  first  place,  as  formerly  observed,  we  do  not  think  that  there 
is  evidence  of  fraud  or  wilful  misrepresentation  on  the  part  of 
Stuart ;  on  the  contrary,  it  is  morp  probable  that  the  mtstske 
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originated  from  inattention.  In  tbe  neJtt  place,  though  the  con* 
tract  was  rescinded,  there  is  no  specific  subject  to  vindicate,  aa 
in  the  case  put  of  goods  sold  on  a  false  representation,  and  still 
extant.  The  claim  of  the  borrower,  therefore,  must  resoWe  in- 
to a  personal  action  of  damages,  which,  on  the  principle  already 
explained,  would  not  confer  a  preference  over  the  other  personal 
creditors.  The  case  of  the  Duke  of  Norfolk  and  partners  against 
the  Trustee  for  the  Annuitants  of  the  York  Building  Company, 
June  %  1752,  illustrates  this  point  The  Company,  under  the 
authority  of  an  Act  of  Parliament,  had  granted  a  number  of  life 
annuities,  and  for  the  security  of  the  annuitants,  had  disponed 
their  estates  to  a  trustee,  who  was  infeft.  Tbe  annuity  bonds 
became  tbe  subject  of  commerce,  and,  as  we  are  told  by  Etchies, 
passed  from  band  to  hand  like  bank  notes.  Many  of  the  holders, 
particularly  in  England,  inadvertently,  or  from  ignorance,  took 
renewals  of  their  bonds,  by  which  the  heritable  security  under 
the  trust  4eed  was  lost,  jft  cannot  be  doubted  that  the  Com- 
pany, and  their  Scottish  advisers,  were  perfectly  aware,  in  renew- 
ing these  bonds,  that  the  holders  were  deceived,  and  their  own 
estate  to  that  extent  disencumbered.  Accordingly,  on  the  ground 
that  the  ignorance  of  strangers  had  been  taken  advantage  of,  the 
Court  of  Se.<«sion,  by  their  first  interlocutor,  preferred  the  annul- 
tanta  to  the  Duke  of  Norfolk  and  others,  who  had  adjudged  the 
estates  of  the  Company ;  but  on  a  reclaiming  petition,  the  inter- 
locutor was  altered,  and  tbe  adjudgers  preferred,  by  a  judgment 
afterwards  affirmed  in  the  House  of  Lords.  A  few  words  are 
required  on  the  recent  case  of  Cranstoun  and  Anderson  v.  Bon- 
tine.  Graham  of  Oartmore,  who  was  a  debtor  to  his  son 
Bontine  in  a  large  sum  of  money,  agreed,  in  March  1826,  to  sell 
his  life  interest  in  that  estate  to  Bontine,  for  a  price  to  be  paid 
at  Whitsunday  following.  At  that  term  it  was  arranged,  by  a 
new  agreement,  that  Bontine,  instead  of  paying  the  price,  should 
set  it  off  against  tbe  debt  owing  by  his  father.  The  conveyance 
was  executed  in  August,  infedment  followed  upon  it,  and  in 
September  Graham  was  rendered  bankrupt.  In  these  circum- 
stances, the  Court  of  Session  assoilzied  Bontine  from  a  reduc- 
tion on  the  Act  1696,  at  the  instance  of  a  prior  creditor.  It 
will  be  remarked,  that  the  circumstance  of  the  price  being  com- 
pensated instead  of  being  paid,  on  which  the  pursuers  relied 
much,  was  quite  immaterial ;  for  although  it  might  have  been 
fatal  to  the  transaction  if  the  new  agreement  bad  been  made 
within  the  period  of  constructive  bankruptcy,  according  to  tbe 
decision  in  Crawford  p.  Stirling  (November  1752),  it  took 
place  long  previous  to  the  sixtieth  day,  and  before  tbe  operation 
of  the  Statute  bad  commenced.  Farther,  if  this  transaction  had 
been  followed  by  a  conveyance  also  before  the  sixtieth  day, 
though  infeftment  had  been  taken  by  Bontine  after  that  time, 
still  tbe  transaction  was  secure,  agreeably  to  the  cases  of  the 
Bank  of  Scotland  o.  Stewart}  and  of  Cormack  and  others  already 
mentioned.  But  the  important  distinction  between  these  cases 
and  Bontine*s,  already  explained  (the  conveyance  by  the  bank- 
rupt in  the  one  being  previous  to  tbe  sixtieth  day,  while  in  Bon- 
tine's  it  was  subsequent),  was^  not  brought  under  tbe  notice  of 
tbe  CJourt ;  and  accordingly  there  is  a  reference  in  the  opinions 
of  the  Judges  to  both  sets  of  cases,  without  distinguishing  those 
by  which  the  law  has  been  recentlv,  and  it  is  thought  correctly, 
settled,  from  those  which  preceded  them,  and  which  have  been 
so  often  unanimously  condemned.  This  judgment  was  affirmed 
in  the  House  of  Lords,  and  the  defenders  rely  on  the  opinion 
reported  to  have  been  given  on  that  occasion  by  the  learned  Lord 
who  presided.  We  doubt  tbe  accuracy  of  this  report  His 
JLordshtp  is  made  to  say,  that  *  be  could  find  no  case  which  ap- 
peared to  give  much  assistance  in  the  decision  of  the  one  before 
tbe  House ;  and  that  their  Lordships  were,  for  the  first  time, 
called  upon  to  put  a  construction  on  the  Statute  1696,  in  such  a 
case,  and  to  lav  down  a  general  rule  for  the  determination  of 
cases  of  that  class.*  Tbe  rule  then  given  is,  that  a  voluntary 
deed,  in  tbe  sense  of  the  Statute  1696,  signifies  a  deed  executed 
by  a  party  of  his  own  mere  motion,  with  a  view  to  give  a  pre- 
ference to  a  creditor,  and  without  any  express  obligation  to  do 
60.  As  the  deed  in  Bon  tine's  case,  therefore,  was  granted  in 
consequence  of  a  previous  obligation,  bis  Lordship  held  the 
Statute  not  to  apply.  It  may  be  true  that  the  point  bad  not 
previously  been  considered  in  the  House  of  Lords ;  but,  as  al- 
ready 9b8erved|  it  has  been  anxiously  arguedj  and  solemnly  and 


repeatedly  decided  in  tbe  Court  of  Session.  The  case  of  Hous- 
ton and  Company  turned  entirely  upon  that  point,  and  it  was 
decided  upon  the  principle  laid  down  by  Lord  Wynford.  That 
judgment  was  unanimously  condemned  by  tbe  0>urtin  Brough*8 
Creditors,  on  the  principle,  *  That  an  obligation  to  grant  a  se- 
curity does  not  entitle  the  creditor  to  fulfil  it  after  he  falls  under 
the  retrospect  of  the  Act  1696.*  But  it  is  probable  that  it  had 
been  assumed  at  the  Bar  of  tbe  House  of  Lords,  that  Mr 
Bell  was  correct,  in  holding  that  the  (}ourt  returned  to  the  prin- 
ciple laid  down  in  Houston  and  Company,  when  they  decided 
the  case  of  the  Bank  of  Scotland  v.  Stewart,  which  certainly 
was  not  the  case.  There  is  an  authority,  which,  though  not 
mentioned  in  Lord  Wynford*s  opinion,  may,  perhaps,  have  had 
influence  with  the  House  of  lK)rd8,  in  inducing  them  to  adopt 
the  construction  given  to  the  term  ■  voluntary'  in  tbe  Statute 
1696,  and  to  which,  therefore,  it  is  proper  to  advert.  In  the  se- 
cond branch  of  the  Statute  1621,  the  same  term  occurs  ;  and  Sir 
George  Mackenzie,  and  after  him  Lord  Bankton,  have  held  that 
a  deed,  though  granted  in  implement  of  a  previous  obligation,  is 
a  voluntary  deed,  and  reducible  under  that  branch  of  tbe  Sta- 
tute. Mr  Bell,  on  this  subject,  after  citing  Sir  George  Mac- 
kenxie,  observes,  that  his  opinion  does  not  appear  to  be  law, 
and  refers  to  Kilkerran's  report  of  tbe  case  of  Grmt  of  Tilli- 
four,  where  it  is  said,  that  the  Lords  agreed  that  the  words 
'  necessary  causes,'  in  the  Act  1621,  are,  in  practice,  thus  un- 
derstood, that  there  be  a  previous  obligation  to  grant  the  deed ; 
and  though  the  words  *  true,  just,  and  necessary  causes,'  appear 
as  they  stand  to  be  conjunctive,  they  have  always  been  disjunc- 
tive ;  so  that  if  either  tbe  deed  be  granted  in  consequence  of  a 
previous  obligation,  or  for  a  true  and  just  cause,  it  is  not  re- 
ducible. Now,  as  the  Statute  1 696  is  confessedly  a  supplement 
or  extension  of  the  second  branch  of  tbe  Statute  16)51,  if  tbe 
word  '  voluntary*  is  used  in  tbe  sense  here  stated  in  the  one, 
there  is  ground  to  infer  that  it  must  be  so  construed  in  tbe  other 
also.  But  we  are  of  opinion,  that  the  learned  commentator  is, 
on  this  point,  inaccurate.  Sir  George  Mackenzie,  in  treating  on 
the  Jisrt  branch  of  the  Statute  1621,  which  relates  to  a  competi- 
tion between  a  creditor  and  a  gratuitous  disponee,  and  in  which 
only  the  terms,  *  true,  just,  and  necessary  causes*  appear,  plainly 
indicates  his  opinion,  though  he  states  it  in  tbe  form  of  a  ques- 
tion, that  a  deed  granted  for  an  anterior  obligation  is  not  reduci- 
ble, and  indeed  the  Act  would  be  inconsistent  if  it  were.  But 
when  he  comes  to  the  tecond  branch  of  the  Statute,  which  re- 
lates to  a  competition  between  a  creditor  who  has  done  diligence 
with  an  onerous  disponee  who  has  not  done  diligence,  he  lays  it 
down  in  the  most  explict  terms,  that  an  anterior  obligation  will 
not  save  the  deed.  Now  it  is  plain,  even  from  Kilkerran*s  re- 
port, that  the  Court  in  Tillifour's  case  were  construing  the  first 
branch  of  that  Statute ;  and  their  opinion  on  tbe  words  *  true 
just,  and  necessary  causes*  in  that  branch,  instead  of  being  op- 
posed to  that  of  Sir  George  Mackenzie,  was  the  same  as  his. 
indeed,  so  accurate  a  reporter  as  Lord  Kilkerran  could  never  have 
laid  U  down,  that  the  law  had  been  always  so  considered,  if  so 
g^at  an  authority  as  Sir  George  Mackenzie  had  clearly  held 
the  reverse.  But  what  puts  the  matter  beyond  question,  is,  that 
Lord  Elchies,  in  reporting  the  same  case,  expressly  mentions 
that  the  discussion  arose  on  thejirst  branch  of  the  Act  1621, 
which  the  Lord  President  thought  might  have  some  weight  in 
the  question,  though  the  rest  of  the  Judges  thought  otherwise. 
The  argument,  therefore,  is  retorted  with  great  force ;  for  there 
is  the  uncontradicted  authority  of  Sir  George  Mackenzie,  that 
the  term  '  voluntary*  in  the  second  branch  of  the  Act  1621,  does 
not  sigpiify  deeds  granted  projmo  motu  only,  but  those  also  which 
are  granted  in  implement  of  a  previous  obligation.  Bankton 
lays  down  tbe  same  doctrine  expressly,  and  Erskine  by  implica- 
tion, and  there  is  a  decision  to  that  effect.  Peat  v.  Beg.  March  7, 
1769.  If,  therefore,  the  same  construction  of  the  term  *  volun- 
tary* be  adopted  Hi  both  Statutes,  the  rule  said  to  be  laid  down 
in  Bontine*s  case  cannot  be  maintained. — II.  Admitting  that  the 
Statute  1696  does  not  apply,  the  deeds  now  in  question  are  chal- 
lenged, on  the  separate  ground  that  they  were  granted  subse- 
quently not  only  to  notour  bankruptcy,  but  to  sequestnition.  On 
thiH  point,  it  is  perhaps  enough  to  refer  to  Mr  Beirs  argument 
(Vol.  n.  p.  405, 5  Ed. ),  which  seems  correct,  that  by  the  intend- 
ment of  the  Statute,  54  Geo.  IIL  c.  187,  do  heritable  tecuriQry 
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which  is  not  completed  before  the  first  deliverance  on  the  seques- 
tration, can  be  completed  afterwards,  even  though  the  creditor 
held  a  previous  warrant ;  for  the  retrospective  effect  given  to  the 
first  deliverance,  renders  it  a  mid-impediment  to  all  such  acts. 
But  in  this  case,  there  was  no  warrant  for  infeftment  of  a  date 
previous  to  the  sequestration.  If  the  bankrupt,  whose  hands 
were  tied  up  by  the  Sequestration  Statute,  interfered  to  grant 
such  a  deed,  he  did  that  which  he  not  only  had  no  power  to  do, 
but  which,  without  the  consent  of  his  creditors,  was  an  act  of 
fraud  in  him  to  atempt.  In  Maclean  p.  Primrose  (Bell,  Yo\ 
II.  p.  225),  where  the  creditor  of  a  bankrupt  brought  an  action 
of  implement  against  him,  to  execute  a  deed  stipulated  for  before 
his  bankruptcy,  it  is  said  that  the  Judges  seemed  to  be  of  opinion, 
that  when  the  creditors  of  a  bankrupt  oppose  an  action  such  as 
this,  the  bankrupt  cannot  be  compelled  to  grant  a  deed,  which,  if 
granted  without  compulsion,  would  convict  him  of  fraud,  and  be 
reducible  under  the  Statute  1696.  It  is  of  no  consequence  that 
the  bankrupt  is  not  actually  divested  of  his  heritable  estate,  to 
which  his  titles  are  complete,  until  sasine  b  taken  in  the  person 
of  the  trustee,  because  the  contrary  rule  would  be  inconsistent 
with  feudal  principle  and  the  faith  of  the  records  ;  and  accord- 
ingly, the  trustee  is  empowered  to  complete  the  feudal  title,  in 
citiier  to  accomplish  the  divestiture.  But  these  provisions  do  not 
derogate  from  the  38th  section  of  the  Act,  which  declares, — 
'  that  the  whole  estate  and  effects  of  the  bankrupt  at  the  period 
of  sequestration,  shall  be  a  fund  of  division  among  those  who 
were  his  creditors  prior  to  the  date  of  the  first  deliverance,  re- 
gard being  had  to  preferences  obtained  by  securities,  or  by  dili- 
gence, before  the  said  deliyerance,  and  not  expressly  set  aside  by 
this  Act,  but  to  no  other  daim  of  preference  :*  And  farther, 
'  that  all  transactions  of  the  bankrupt,  subsequent  to  the  said  date 
from  which  any  prejudice  may  accrue  to  the  creditors,  shall  be 
null  and  void,'  If  it  could  be  maintained,  indeed,  that  even  if 
Stuart  had  not  granted  the  deeds  under  reduction,  th^  pursuer 
wpuld  be  bound  to  grant  them  on  the  principle  of  taniuin 
et  tale,  it  might  follow  that  the  action  should  be  dismissed,  on 
the  strength  of  the  maxim^ruttrQ petit  quodmoxesrestUuturuts 
—but  it  has  been  shown  that  that  principle  is  inapplicable  to  the 
class  of  cases  to  which  the  present  belongs.  In  conclusion,  it 
may  be  observed,  that  if  the  defences  set  up  against  either  ground 
of  reduction  were  to  be  sustained,  it  would  lead  to  consequences 
incompatible  with  the  plain  and  decUred  object  of  all  the  Bank- 
rupt Statute^.  Whether  the  principle  of  novum  debitum,  or  an- 
terior obligation,  be  rjesort^d  to,  it  is  not  alleged,  if  the  insolvent 
within  sixty  days  fails  to  grant  a  stipulated  security,  that  this 
will  entitle  the  creditor  to  the  same  preference  he  would  have 
held  if  it  had  been  granted.  The  daily  and  uniform  practice  of 
the  country  is  opposed  to  any  such  supposition  :  Take,  for  ex- 
ample, a  number  of  recent  cases,  where  the  debtor  was  expressly 
bound  to  grant  a  security  over  a  certain  estate,  but  where  it  was 
ineffectual,  in  consequence  of  a  blunder  in  the  execution  of  the 
deeds,  it  follows,  that  if  the  debtor  lies  under  similar  obliga- 
tions to  varioiis  individuals,  a  very  common  circumstance,  and  one 
which  occurs  in  the  present  case,  he  would  have  it  in  his  power, 
according  to  the  defenders,  to  favour  any  one  of  them  to  the  pre- 
judice of  all  the  rest  Thus,  Stuart  had  his  choice  betureen 
Walker  and  Brown ;  and  as  he  has  preferred  the  former,  and 
postponed  the  latter,  he  might,  if  he  bad  thought  fit,  have  done 
exactly  the  reverse.  This  surelv  would  be  inconsistent  with  the 
principle  of  fair  and  equal  distribution,  and  it  would  be  fortified 
bv  no  exception  admitted  to  the  operation  of  the  Statute  1696. 
The  result  appears,  if  possible,  still  more  absurd,  if  this  power 
of  preference  is  held  to  subsist,  as  the  defenders  argue,  not  only 
during  the  sixty  days,  but  after  the  period  of  actual  bankruptcy, 
and  when  the  estate  has  been  placed  in  the  hands  of  the  Court, 
by  the  process  of  sequestration.  On  these  grounds,  therefore, 
we  are  of  opinion  that  the  dee48  challenged  in  J^is  ease  ought  to 
be  reduced.** 

Lord  Craigie  gave  in  this  opinion  s— - 

*'  I  see  no  evidence  of  fraud  on  the  part  of  the  common 
debtor,  in  filming  the  security  in  question.  There  is  real  evi- 
dence of  the  contrary; — 1</,  because  no  after  security  wn,  de 
facto,  given  over  the  same  lands ;  and  2rf(y,  because  the  value 
of  the  lands,  according  to  the  report  of  a  diatinguisbed  land-sur- 


veyor, although  now,  from  general  causes,  considerably  dimi- 
nished, must  still,  it  is  thought,  be  sufficient,  or  nearly  so,  to 
discharge  the  whole  debt  intended  to  be  secured  on  them.  It 
cannot,  however,  be  disputed,  that  either  from  inattention,  or 
want  of  ordinary  skill,  the  security,  as  it  has  been  made  out,  is  in 
a  very  imperfect  state,  great  part  of  the  lands  said  to  be  in  the 
view  of  the  parties,  not  being  specified  in  the  disposition,  nor  in 
the  infeftment  which  followed.  And  one  Question  will  occur, 
to  whom  this  defect  is  to  be  imputed,  whether  to  the  borrower, 
or  to  the  agents  for  the  lenders,  which,  in  the  absence  of  the  lat- 
ter as  parties,  cannot  be  determined  at  this  time  ?  It  is  not  easy, 
however,  to  discover  a  principle  on  which  the  loss  should  be 
thrown  upon  the  general  body  of  creditors,  to  whom  no  blame  is 
imputable.  The  question  now  is.  Whether,  supposing  for  a 
moment  that  the  defect  in  the  security,  as  contemplated  at  the 
date  of  the  loan,  was  owing  to  the  fraud  or  culpable  negligence 
of  the  borrower,  or  of  the  agents  for  the  lender,  or  of  the  whole 
of  these  parties  generall v,  the  corroborative  conveyance  and  secu- 
rity, as  it  is  called,  obtained  after  sequestration  awarded  against 
the  borrower,  is  to  have  any  foree  or  effect  ?  At  the  consultation. 
Lord  Corehouse  held,  that  it  might  fall  under  the  Act  1696 ; 
while  Lord  Gillies  was  of  opinion,  that  without  an  action  of  re- 
duction, in  terms  of  that  Statute,  it  might  be  declared  to  be  ip9o 
jure  ineffectual,  upon  the  ground  specially  brought  forward  in  the 
summonit,  vis.  that  it  had  been  obtained  a  turn  kabenu  poicMia- 
tem ;  the  whole  active  powers  of  the  borrower,  unless  in  the  cases 
particularly  provided  tor  by  the  Statute,  having  been  by  the  se- 
questration itself  withdrawn  from  him.  In  this  way,  his  Lord- 
ship thought  that  the  deed  was  not  voidable  merely,  but  absolute- 
ly and  altogether  void  :^4md  to  this  opinion  I  rather  indtne.  But 
on  a  third,  and  separate  ground,  it  is  humbly  thought  the  sup. 
plementary  security  intended  to  be  granted  by  the  second  bond 
can  be  of  no  effect,  being  not  only  not  perfected  before  the  se- 
questration, but  originating  in  a  voluntary  act  of  the  commoo 
debtor,  when  publicly  insolvent,  as  well  as  divested  of  all  power 
over  bis  estate  and  effects,  in  virtue  of  the  Bankrupt  Statutes. 
Unless  for  this  deed,  the  defenders  could  not  obtain  a  decree  of 
adjudication  in  implement  The  original  bond  per  $e,  could  not 
have  authorised  it.  In  this  respect,  the  case  is  similar  to  that  of 
M'Kellar  o.  M^Math,  with  this  difference,  that  In  the  former  ca.«e 
the  object  of  the  bond  was  merely  to  give  facility  to  the  diligence 
of  one  of  the  creditors ;  whereas  here  the  obvious  and  avowed 
purpose  was  to  create  a  preference,  by  affording  means  to  attsrh 
the  sequestrated  estate,  by  a  mode  of  diligence  to  which  tie 
other  creditors  could  not  resort.  Without  it,  the  defenders*  only 
course  would  have  been  by  entering  a  daim  in  the  sequestration, 
which,  so  far  as  can  be  discovered  from  the  documents  referred 
to,  he  could  only  do  with  regard  to  the  lands  in  question  as  a 
personal  creditor.  In  this  view,  as  well  as  in  that  suggested  by 
Lord  Gillies,  the  principle  of  /rvstra  petit,  &&,  appears  inadmis- 
sible to  any  extent.  In  the  conclusion  of  the  summons  referred 
to,  the  trustee  is  not  in  petitorio.  He  demands  nothing  from 
the  defenders,  but  merely  insists  for  a  judgment  declaring  tha 
bond  to  be  void,  as  ultra  mn-t  of  the  grsnter.  If  the  bond  is  not 
effectual,  the  summons  and  decree  of  adjudicarion  in  implement, 
with  the  infeftmcqt  following  upon  it,  must,  by  necessary  coo- 
sequence,  at  the  same  time  fiUl  to  the  ground ;  while  every  plea 
or  argument  of  the  defenders,  rating  upon  proceedings  prior  to 
bankruptcy,  will  remain  entire.  If,  in  the  circumstances  of  the 
cas^  the  defenders,  at  the  date  of  the  bankruptcy,  had  a  just 
claim  to  be  preferred  to  the  personal  creditors,  or  to  the  trustee, 
when  enforcing  their  rights,  they  will  have  it  still ;  and  upon  sorb 
a  claim,  the  trustee  will  either  give  a  judgment,  or  report  the 
question  to  the  Court.  In  strict  form,  no  other  measure  can  be 
adopted.  Yet  there  are  strong  reasons  in  expediency,  why,  at 
this  conjuncture,  and  after  the  full  argument  and  opinions  aU 
ready  g^ven,  a  determination  on  the  whole  cause  should  now  bo 
pronounced ;  and  although,  generally,  I  concur  in  the  able  and 
elaborate  opinion  of  Lord  Corehouse,  I  cannot,  upon  a  point  of 
such  vital  iniportance  to  the  law  of  Scotland,  refrain  from  stating 
what  has  occurred  to  me.  It  is  a  rule  established  with  us,  be- 
yond  all  memory,  that  there  are  no  equities  in  competitions 
among  creditors.  This  principle  was  adopted,  and  carnied  to  its 
fullest  extent,  in  the  case  of  the  Duke  of  Norfolk  in  1752,  to 
which  reference  has  bean  made.     It  has  been  held,  that  vigi/an- 
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tihus  lum  dormienfibusjura  mbveniuntf  and  altbougb  no  one  ought 
to  become  locuplelior  cdiena  jacturci^  yet  in  damno  viiandof  evvry 
one  18  entitled  to  avail  himself  of  the  blunders  of  those  whose 
interests  are  opposed  to  bis.  However  clear  and  honest  the  in- 
tentions  of  parties  may  have  been,  yet,  if  the  writings  used  are 
liable  to  objection  in  point  of  form  or  solemnity,  and  still  more, 
if,  as  in  this  ease,  they  are  defective  in  the  substantial  parts,  they 
are,  in  a  competition,  held  as  inoperative  and  null.  In  the  case 
of  a  second  security  upon  lands,  even  though  the  prior  security 
faas  been  excepted  in  the  clause  of  warrandice,  the  apparently 
postponed  Creditor  may,  on  the  bankruptcy  of  the  common  debtor, 
plead  HXtj  objection  to  the  prior  secority  that  appears  from  the 
face  of  the  writings.  So,  after  a  competition  has  b«?gnn,  a  party 
conscious  of  a  defect  in  bis  own  right  may,  by  any  lawful  means, 
but  always  without  the  aid  of  the  bankrupt,  direct  or  indiriect, 
correct  the  defect  petulenle  lite^  so  as  to  be  preferred  to  his  adver- 
sary,  although  formerly  in  a  better  situation  than  himself.  On 
looking  into  the  books  of  authority  and  the  decisions  of  the  Court, 
to  be  found  under  the  titles  of  competition,  execution,  and  writ, 
it  will  be  seen  that  the  most  minute  and  critical  objections,  in 
point  of  external  formality,  or  arising  from  the  want  of  proper 
and  technical  words  in  the  instrument,  have  been  sustained,  fn 
sach  circumstancf^s,  and  notwithstanding  the  roost  satisfactory 
evidence  of  intention  to  give  a  right,  the  existence  of  another 
deed,  followed  with  infeftment,  befofe  the  former  one  faas  been 
completed,  must  create  an  undoubted  preference.  These  obser- 
vations are  not  disputed  in  the  general  case.  It  is  the^  first  re- 
gular infeftment  in  real  estate, — the  first  act  of  delivery  in  the 
transfer  of  nfoveables, — and  the  assignation  or  conveyance  first 
intimated,  in  personal  rights,  that  is  preferred ;  although  before 
any  of  these  forms  have  been  gone  through,  an  obligation  to  dis- 
pone, or  to  make  delivery,  or  to  give  a  valid  assignation,  can  be 
shown.  Particularly  m  recorded  real  rights,  if  appearing  in  the 
appropriate  register,  unless  fraud  can  be  proved,  the  entry  in  the 
record  is  the  only  evidence  that  can  be  depended  upon  ;  without 
this,  a  form  calculated  to  give  security  to  creditors  and  pur- 
chasers, would  become  a  snare  to  them.  It  is,  indeed,  in  one 
particular  case  only,  that  an  attempt  has  been,  of  late,  made  to 
break  through  the  otherwise  univexBal  rule,  and  that  is,  in  the 
case  of  adjudications  of  lands  ;  as  to  which  it  has  been  contended, 
that  if  the  debtor  has  previousljr,  and  bona  Ji'le  engaged  to  make 
a  conveyance  of  the  subjects  adjudged,  this  should  be  held  suffi- 
cient, without  any  actual  transference  in  the  ordinary  forms  of 
law,  to  warrant  a  judgment  in  favour  of  the  party  having  such 
imperfect  right ;  and  this,  although  the  same  right  had  been  in 
tbe  most  formal  manner  attached  by  adjudication  far  beyond  its 
value.  And  this  principle,  if  admitted  at  all,  would  be  sufficient 
to  set  aside  a  judicial  safe  under  the  Bankrupt  Statutes,  if  resting 
only  on  adjudications,  or  so  far  as  adjudications  have  been  ranked 
on  the  price  of  the  lands  sold.  The  decree  of  sale  would  not 
give  an  effectual  title  to  the  lands,  Unless  the  infef^ment  upon  it 
had  been  followed  with  uninterrupted  possession  during  the  pre- 
scriptive period  of  forty  years.  Hie  recent  decisions  upon  this 
subject  have  been  fully  argued  upon,  and  explained  by  Lord 
Corehouse.  But,  at  a  more  eariv  period  there  are  authorities,  it 
is  humbly  thought,  not  less  conclusive.  Thus,  in  the  case  of 
base  rights  prior  to  the  establishment  of  the  registers  for  publi- 
cation, a  later  conveyance  or  adjudication,  if  followed  by  posses- 
sion, was  preferred  to  the  former  ones,  although  clearly  import- 
ing an  obligation  to  make  an  effectual  transmission  of  the  right 
And  so,  in  the  case  of  personal  rights  of  lands,  he  who  obtains 
the  first  infeftment  will  be  preferred.  In  these  cases,  although 
before  possession  has  followed  in  the  one  case,  or  infeftment  in 
the  other,  the  party  so  situated  may  have  become  acquainted  with 
the  conveyance  prior  in  date,  stiU  he  will  be  preferred ;  and  It 
would  be  singular  if  the  result  were  different.  In  the  case  of  a 
prior  conveyance  being  followed  bv  one  of  a  later  datei  and  this 
again  accompanied  by  an  adjudication  of  the  same  date,  obtained 
by  a  separate  creditor,  the  second  conveyance,  if ^i^Mft^^  by  the 
first  inteftment,  would  be  preferred  to  the  prior  one  ^(|iiiile»  ac- 
cording to  the  argument  maintained  for  the  defenders,  the  first 
conveyance  would  be  preferred  to  the  decree  of  adjudication,  al- 
though entitled  to  rank  port  jpauu  witkjthe  second  conveyance. 
In  the  same  manner,  an  adjudger,  who  Ml  gained  an  easy  victory 
over  a  creditor  or  purohaser,  wtdi  a  blundml  infeftment,  will, 
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after  all,  be  obliged  to  yield  to  another  creditor,  or  pnrcbaser,  who, 
like  the  defenders,  has,  as  to  9  •  I  Oths  of  the  lands,  no  warrant  at  all. 
It  is  not  easy  to  discover  the  grounds  of  such  a  distinction  as 
has  been  suggested.  Our  ancient  apprisings  were  truly  judicial 
sales  of  lands,  subject  to  redemption  within  a  certain  period.  And 
although  these  were  followed  by  adjudications,  which,  b^  authority 
of  special  enactments,  are  to  be  ranked  paHpatsth  if  within  a  year 
of  the  first  efTectual  one,  and  are  in  some  other  respects  different 
from  apprisings  ;  the  two  rights  are,  in  general,  of  the  same  na- 
ture, and  attended  with  tbe  same  effects ;  and  there  is  no  authori- 
ty, either  expressed  or  implied,  for  deciding  that  a  decree  of  ad- 
judication, prior  or  of  equal  date,  sfaoold  be  postponed  to  an  ob- 
ligation to  convey,  however  correct  in  point  of  form,  if  not  fol- 
lowed with  infeftment.  But  by  the  Statute,  54  Geo.  III.,  sec< 
29,  and  in  the  circumstances  here  occuring,  it  is  humbly  thought, 
that  any  difficulty  that  might  formerly  exist  on  this  point,  has 
been  altogether  removed.  It  will  be  remembered,  that  the  award- 
ing of  a  sequestration  is  declared  equivalent  to  an  inhibition, 
and  the  general  adjudication  which  follows,  is  held  to  operate 
equally  in  favour  of  all  the  creditors,  no  other  adjudications  for 
debt  being  permitted.  At  an  after  period  of  the  sequestration,  . 
with  a  view  to  give  a  feudal  right  to  a  purchaser,  the  trustee  w/ 
authorised  and  required  to  call  for  a  special  conveyance  of  laAds  ■ 
from  the  bankrupt,  and  in  default  of  this,  he  is  to  deduce  a^ 
special  adjudication,  mentioning  the  different  lands,  so  ftr  a» 
known  to  him;  and  this  adjudication  is  declared  to  be  of  the 
*  nature  of  an  adjudication  in  implement,  as  well  for  payment,  or 
security  of  debt,  shall  be  subject  to  no  legal  reversion.*  In  this 
manner,  the  special  adjudication  is  rendered  equal  to  an  expired 
apprising  or  adjudication,  or  in  other  words,  a  right  of  absolfite 
property  in  the  trustee,  for  the  benefit  of  the  creditors,  acccord- 
ing  to  their  rights  and  interests  at  the  time.  The  only  diligence 
which  can  compete  vnth  it,  would  be  an  adjudication  in  imple- 
ment, followed  with  an  infeftment  prior  to  that  of  the  trustee,  such 
as  the  defenders  in  this  case  attempted  to  obtain ;  but  as  it  must 
now  appear  to  no  effect,  the  defenders  producing  no  obligation 
to  convey  in  reference  to  the  lands  in  question,  prior  in  date  to 
tbe  sequestration  itself.  In  tbe  recent  cases  of  Bontine,  which, 
in  the  pleadings,  has  been  held  of  the  saiae  nature  with  the  pre- 
ceding one  of  Cormack  v.  Gardner,  idthough  altogether  dissimilar* 
the  warrant  of  infeftment  in  the  former  case  having  been  prior 
to  bankruptcy,  the  circumstances  were  extremely  peculiar.  The 
Lord  Ordinary  had  decided  against  the  defender ;  but  upon  a  re- 
claiming note,  a  nkajority  of  toe  Judges  altered  that  interlocutor. 
The  Judge  dissenting  was  of  opinion  that  the  right  was  liable  to 
reduction,  as  made  out  in  defraud  of  the  Bankrupt  Statutes,  and 
also  upon  the  common  law,  being  in  fact  a  fraudulent  conrey- 
ance,  made  by  a  person  publicly  insolvent  in  favour  of  Us  son, 
a  conjunct  and  confident  person,  in  the  most  correct  sense  of 
the  expression.  To  all  this,  however,  it  was  answered,  that  from 
the  manner  in  which  the  summons  of  reduction  had  been  fmmed, 
and  resting  wholly  upon  the  Bankrupt  Statutes,  tbese  objections 
could  not,  in  point  of  form,  be  listened  to.  Instead  of  bringing 
a  supplementary  summons  to  remedy  the  defect,  an  appeal  was 
presented^  and  the  judgment  affirmed ;  although,  within  a  few 
days  oi  the  determination  in  the  Conrt  of  Session,  the  defender 
had  applied  to  the  Court  for  shortening  the  inducue  of  an  adjudi- 
cation brought  by  him  against  his  fiither,  and  the  application  was 
complied  with,  for  no  less  than  £100,000,  reserving,  however, 
as  usttal,  aUti  objlections  contra  execuiiontm — (See  R.  C.  Bontine 
tr.  Graham,  17th  December  1829.)— Whether,  in  virtue  of  this 
reservation,  a  transaction  So  extremely  improper  may  not  still  be 
set  aside  in^the  ranking,  is  yet  to  be  decided ;  but  in  all  these 
circumstances,  it  humbly  appears  that  the  result  cannot  be  con- 
sidered as  a  pi^cedent  in  the  present,  or  in  any  other  case  where 
the  summonaThas  been  prepared  in  proper  form. — It  has  been 
omitted,  iff  reference  to  the  case  of  M*Math,  to  mention 
that  of  the  creditors  of  Dunbar  p.  Sir  James  Grant,  18th  June 
1793,  F.  C,  where,  in  circumstances  of  peculiar  hardship,  it  was 
laid  down^  a  great  majority  of  the  0>art,  '  That  a  bankrupt 
doght  to  exfeeote  no  deed  by  which  the  situation  of  his  creditors 
is  affected,  and  that  it  won'ld  Be  dangerous  to  support  any  deed 
of  that  nature.'  Professor  (now  Baron)  Hume^  in  bis  lectures 
on  the  title  of  adjudication,  gives  a  statement  of  the  decisions 
upon  the  point  now  at  issue.    Beferring  to  tbe  cm  of  Duncan 
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V.  WyiKe,  7th  December  1803,  be  nys,  that  the  estate  of  a  bank* 
nipt  being  Beqoeatrated,  the  right  of  the  trustee,  as  adjodger  for 
the  creditors  in  general,  was  not  affected  by  a  latent  and  prirate 
deed  granted  by  the  banknipt.  This  judgment,  he  observes,  al- 
tered the  interlocutor  of  the  Lord  Ordinary,  which  proceeded 
upon  the  old  rule,  and  was  meant  to  be  establiAhed  for  the  rule 
in  all  such  cases  as  should  afterwards  occur.  He  adds,  that  even 
when  the  law  was  otherwise  understood,  if  a  person  who  was 
infeft  should  dispone,  and  the  disponee  should  allow  his  right 
to  remain  personal,  without  taking  infeftment,  and  if  the  credi- 
tors of  the  disponer  should  adjudge  the  subject,  and  be  previous- 
ly infeft,  their  right  would  not  be  liable  to  be  qualified  by  the 
personal  right  of  the  disponee.  And  he  refers  to  the  case  of 
Mitchell  o.  Fergusson,  ISth  February  1781.** 

Lord  Balgray  returned  this  opinion : — 

"  I  concur  in  the  opinion  above  given  by  Lords  Gillies  and 
others,  and  agree  in  the  prindpUs  of  law  which  are  there  detiiil- 
ed.     At  the  same  time,  it  may  be  proper,  on  account  of  the  im- 
portance of  the  case,  both  to  the  parties  and  to  the  law,  to  make 
a  few  observations : — I.  Upon  a  most  careful  and  attentive  per- 
usal of  the  whole  facts  detailed  in  the  record,  it  does  not  appear 
that  fraud  can  be  laid  to  the  charge  of  the  common  debtor, 
neither  can  any  fault  be  imputed  to  the  lender  or  his  agents. 
It  is  perfectly  dear  to  me,  that  a  proper  and  prescriptive  progress 
of  titles  was  submitted  to  consideration,  sufficient  to  satisfy  any 
conveyancer,  and  which  could  not  be  discovered  as  defective, 
without  a  topographical  examination,  which  never  hitherto  has 
been  held  as  the  duty  of  any  professional  man.     What  there- 
fore has  taken  place,  must  be  viewed  as  having  proceeded  from 
inadvertency  or  mistake.     This,  no  doubt,  creates  an  obligation 
against  the  common  debtor  to  apply  the  proper  correction,— 
but  this  extends  no  further  than  the  parties  immediately  con- 
cerned.    Creditors  certainly  cannot  benefit  themselves  by  fraud, 
but  Mng  certanies  de  damno  vitanUo,  they  have  been  always  con- 
sidered to  be  entitled  to  take  advantage  of  errors  and  mistakes, 
to  the  effect  of  obtaining  a  fair  and  equal  distribution  of  their 
debtor's  effects.~II.  The  case  of  R.  C.  Bontine  v,  Graham, 
]7th  December  1829,  is  to  be  considered  with  some  caution. 
The  circumstances  of  the  case  are  correctly  stated  by  Lord 
Craigie.     The  question  was  brought  before  the  Court  in  rather 
an  imperfect  shape  and  form.     Permission  ought  either  to  have 
been  granted  to  amend  the  summons,  or  the  terms  of  the  judjg- 
ment  should  have  been  framed  so  as  to  apply  to  the  special  cir- 
cumstances of  the  case,  and  the  way  and  manner  in  which  it 
was  brought  before  the  Court.    Something  of  this  kind  was  sug- 
gested the  day  after  the  opinions  were  delivered,  but  the  judg- 
ment was  signed,  and  the  case  was  immediately  appealed. — IIL 
The  present  case  stands  in  a  very  peculiar  situation.     The  act 
of  the  common  debtor  complained  of,  was  subsequent  to  the  se- 
questration, and  so  struck  at  by  the  S8th  section  of  the  Bankrupt 
Statute,  and  therefore,  ante  omnia,  the  bond  of  corroboration 
should  be  set  aside,  and  declared  null  and  void.     It  will  still  re- 
main competent  to  the  creditor  to  claim  at  common  law,  and  to 
enforce  against  the  trustee  and  creditors,  as  the  representatives 
of  the  common  debtor,  any  right  to  withdraw  any  part  of  the 
estate  from  the  common  fund  of  division.*' 

Lord  FuHerton  gave  thig  opinion  :— 

"  However  sensible  of  the  importance  of  the  considerations 
urged  in  the  preceding  opinion  of  Lord  Corehouse  and  others,  in 
support  of  the  application  of  the  Act  1696  to  the  present  case,  I 
am  not  prepared  to  assent  to  the  conclusion,  that  the  pursuer 
would,  upon  that  ground  of  action,  be  endtled  to  judgment  in  his 
favour.  Considering  the  circumstances  of  this  case ;  in  parti- 
cular, that  the  spedal  security  was  not  only  stipulated  for,  but 
that  all  parties  seem  to  have  acted  under  the  impression,  that  it 
vrna  actually  granted  at  the  date  of  the  advance,  I  think  it  would 
be  exceedingly  difficult  to  distinguish,  upon  any  reasonable  prin- 
ciple, between  the  present  and  that  numerous  class  of  cases,  re- 
specting noua  debiia,  in  which  the  Court  have  sustained  the  se^ 
curities.  But  I  do  not  think  it  necessary  to  enter  into  tliat 
inquiry  here.  The  deeds  under  reduction  were  granted,  not 
merely  after,  or  within  sixty  days  of  bankruptcy,  but  after  seques- 
tration, and  after  the  statutory  confirmation,  and  adjudication  in 
fiivour  of  the  trustee.    Such  being  the  casci  and  concurring  as  I 


do  entirely  in  the  preceding  opinion,  both  on  the  subject  of  the 
inefficacT  of  the  alleged  personal  obligarion  or  constructive  fraud 
in  limiting,  or  in  any  way  qualifying  the  right  of  the  bankrupt 
to  the  prejudice  of  his  creditors,  and  on  the  effect  of  the  various 
provisions  of  the  54th  Geo.  III.,  c.  IS7, 1  agree  in  the  general 
result,  that  the  deeds  challenged  in  this  case  ought  to  be  re- 
duced." 

At  advising. 

Lord  'Justice-Cierk,  after  stating  the  procedure  which  bad 
taken  place,  observed — We  have  now  the  result  of  the  opi- 
nions of  the  consulted  Judges,  and  upon  them  it  is  clear,   that 
whatever  opinion  we  may  entertain,  the  question  is  decided  by 
the  majority  of  the  Court,  that  decree  of  reduction  muAt  be  pro- 
nounced,     x  et,  my  Lords,  while  that  must  be  the  result,  as  we 
have  considered  this  case,  and  as  it  is  one  unquestionably  of 
great  importance,  I  conceive  it  to  be  our  bounden  duty,  in  ju^ 
tice  both  to  the  case  itself  and  to  the  law,  and  in  justice  to  the 
parties,  to  give  our  opinions  upon  the  question  which  is  here  rai.4- 
ed.  And,  my  Lords,  I  must  say,  that  after  reading  the  argument, 
contained  both  in  the  cases  and  in  the  additional  cases,  before  we 
consulted  the  other  Judges,  and  attending  to  th*  record  and  the 
facts  there  set  forth,  I  have  come  to  the  opinion  now,  which  I 
formed  then,  and  which  I  shall  now  state:  1.  In  the ^st  place, 
my  Lords,  I  must  say,  that  my  opinion  coincides  with  the  opi- 
nion of  the  minority,  as  to  the  main  features  of  the  case.  I  thjak 
the  note  of  Lord  Moncreiff,  and  the  preamble  to  tbe  optnioo 
by  him  and  the  Lord  President,  contain  a  correct  statement  uf 
the  facts  of  the  case.     My  Lords,  on  looking  at  the  record  with 
all  the  attention  I  can  give  it,  I  am  decidedly  and  unalterably  of 
opinion,  that  it  was  actum  et  hmctatum  between  Mr   James 
Stuart  and  the  agent  of  Mr  Walker,  that  the  former  was  to 
give  a  valid,  effectual,  and  complete  heritable  security,  extend- 
ing over  every  inch  of  the  lands  contained  in  the  report  by 
Dr  Coventry.      I  am  most  thoroughly  conrinced,  that  it  ne- 
ver entered  into  the  contemplation  either  of  the  borrower  or 
of  the  lender,  that  the  money  was  to  be  advanced  on  any 
security,  except  upon  that  of  the  ipta  cor/tora  of  these  niuety- 
five  acres.     I  think  that  luci  clerius,  and  cannot  conceive  that 
a  different  opinion  could  be  entertained  by  any  num  who  at- 
tends to  what  took  place  in  regard  to  the  transaction.     And  if 
this  be  the  case,  the  question  comes  to  be^how  is  it,  that  this 
bond  to  Professor  Walker  was  limited  to  the  Umds  of  what  is 
called  Hillside  proper,  and  which,  your  Lordships  cannot  over- 
look, consist  of  only  five  acres  out  of  these  ninety-five  acres  in 
Dr  Coventry's  valuation,  and  over  which  the  bonds  under  re- 
duction extend  ?    It  is  correctly  stated  by  Lord  Moncreiff  what 
documents  were  sent  to  the  lender's  agent,  and  in  that  the  de- 
scription of  the  lands  corresponded  with  the  survey  made  by  Dr 
Coventry.     The  bond  was  accordingly  made  out  precisely  io 
terms  of  the  titles ;  but  it  turned  out  that  no  materials  were 
laid  before  the  gentleman  who  prepared  it,  from  which  a  doubt 
could  have  been  entertained  that  the  whole  lands  were  not  includ- 
ed under  it.     If  the  titles  of  the  whole  ninety-five  acres  had  been 
sent,  and  it  had  appeared  that  the  man  of  business  to  whom  they 
had  been  sent — with  all  the  titles  within  his  grasp — bad  made 
out  a  security,  leaving  out  a  parcel  of  the  lands ;  that  would  have 
been  a  totally  different  question  from  the  present.     Mr  Stuart, 
or  those  in  his  right,  might,  in  such  a  case,  have  been  enritlrd  to 
say  ;  **  I  told  you  to  examine  the  titles,  and  make  out  a  good  se- 
curity ;  and  if  you  have  not  done  so,  it  is  no  fault  of  mine."  But 
it  is  clear,  that  no  materials  were  furnished  to  the  agent,  by  which 
this  deed  could  have  been  rectified ;  and  there  was  nothing  to 
show  that  it  was  not  completely  effectual  over  the  whole  lands. 
Matters  go  on  this  way  for  some  time,  but  then  the  mistake  is 
discovered,  and  it  is  found  out  that  the  security  extended  only 
to  five  acres  in  place  of  ninety-five,  as  contained  in  Dr  Coven- 
try's valuation.     This  having  been  discovered,  Mr  Stuart  granu 
certain  deeds,  covering  the  whole  ninety-five  acres  which  were 
originally  understood  to  be  comprehended  under  the  security  to 
the  defenders.     It  is  under  these  heta  that  the  present  action  is 
brought  by  a  process  of  reduction  of  the  deeds  granted  by  Mr 
Stuart,  after  bankruptcy  and  after  sequestration,  when  he  was 
out  of  the  country,  proceeding  on  the  narrarive  of  what  was  the 
iutention  of  the  parties  in  entering  upon  the  tnmsaecion ;  and 
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therefore,  by  hU  act  and  deed  extending  tbat  aeeurity  over  the 
whole  lands,  and  making  it  effectual  againat  them,  if  he  had  the 
power  so  to  do.  Infeftment  ia  taken  by  the  defenders  before 
the  infeftment  of  the  trustee.  Although  the  Utter  had  both  the 
general  adjudieatbn  and  a  special  adjudication,  yet,  he  was  not 
infefc  till  posterior  to  the  infeftment  of  the  defender.  These 
are  the  circumstances  upon  which  we  must  proceed,  according  to 
what  appears  to  me  as  the  grounds  upon  which  our  judgment 
roust  be  formed.  Now,  I  must  confess,  that  it  is  impossible 
for  me  to  doubt,  that  what  took  place  at  the  time  of  the  original 
transaction,  by  withholding  fVom  the  agent  for  the  lender  all  the 
titles,  except  those  of  HiUside  proper— -if  it  was  intended  by  the 
granter  to  limit  the  security  to  the  five  acres-.-would  have 
been  the  grossest  of  all  possible  fraud,  and  one  which  could  not 
have  stood  a  moment's  discussion.  There  could  have  been  no 
doubt  of  that  being  about  the  most  palpable  of  all  possible  frauds ; 
and  therefore,  I  conceive  it  to  be  dear,  that  no  fruits  or  benefit 
could  follow  on  it  in  favour  of  the  party,  or,  in  my  opinion,  in 
fisvour  of  any  one  deriving  right  from  that  party.  But  seeing 
that  notwithstanding  of  this  presumed  unfair  attempt  (which  I 
don't  think  ever  was  intended),  Mr  Stuart  never  endeavoured 
to  avail  himself  of  this  blunder ;  and  when  he  says  to  the  defen- 
ders, when  you  ask  roe  to  do  what  I  intended  to  do  from  the  be* 
ginning,  I  do  it  now,  I  think  the  idea  of  personal  firaud  is  al- 
tiigether  out  of  the  question.  But  then,  again,  while  I  have  no 
idea  of  any  such  personal  fraud,  I  cannot  doubt,  that,  by  with- 
bolding  those  documents  regarding  the  rest  of  the  estate,  the 
cfUfta  of  wbicfa  he  was  guilty,  is  that  which  I  humbly  apprehend 
in  law  to  be  culpa  lata  gue  equiparaier  dtflo.  Then  the  first 
question  comes  to  be,  whether,  under  these  peculiar  circum- 
stances, this  transaction,  now  sought  to  be  reduced,  which  he 
did  enter  into  by  this  bond  of  corroboration,  is  one  which  can  be 
f  ut  down  or  rendered  ineffectual  under  the  Statute  1696.  Upon 
this  matter  1  am  of  opinion,  after  considering  deliberately  the 
opinions  of  the  majority  of  the  consulted  Judges,  and  particularly 
after  a  careful  perusal  of  the  decisions  upon  which  these  opinions 
are  rested,  that  the  Act  1696  does  not  apply  to  this  case. 
It  is  admitted  on  both  sides,  that  the  Act  1^1  applies  not,— 
that  is  unequivocally  admitted  ;  and  I  am  equally  clear,  that  the 
Act  1696  does  not  apply,  and  tbat  there  has  been  no  violation  of 
it.  My  opinion  is  formed,  both  upon  the  law  and  upon  the  cases. 
My  Lords,  if  it  is  impossible  for  human  ingenuity  to  satisfy  me 
that  the  case  of  Bontine,  where  the  deed  granted  was  covenanted 
to  be  granted,  but  was  not  actually  granted  till  after  the  seques- 
tration, does  not  fall  under  the  Act,  as  the  House  of  Lords  have 
now  found  it  does  not,  I  cannot  see,  and  I  defy  ingenuity  to 
show  that  this  case  falls  under  the  Statute.  If  then,  neither  the 
Statute  1621,  nor  the  Statute  1696  applv,  on  what  other  ground 
«*an  these  deeds  be  challenged  or  set  aside ;  and  that  brings  us  to 
the  teeond  question.  Whether,  under  the  Bankrupt  Statute,  or  at 
common  law,  this  is  a  security  which  is  reducible,  and,  in  short, 
a  security  from  whieh  any  fruits  can  flow,  and  any  profit  to  the 
party  in  whose  favour  it  is  granted  ?  Xuw,  I  beg  to  say,  that  not- 
withstanding all  the  ability  evinced  in  the  opinions  signed  by  the 
majority  of  the  consulted  Judges,  I  cannot,  for  my  life,  get  over 
the  difficulty  that  I  have,  and  to  which  I  can  see  no  answer,  and 
have  found  none  in  these  opinions,  that  where  there  is  an  inter- 
ference with  the  principle  that  regulates  the  security  of  the  re- 
cords, we  cannot,  and  have  no  right  to  give  our  sanction  to  a  doe- 
trine  that  would  shake  the  security  thereby  afforded.  It  is  not 
in  my  mind  compatible  with  my  views  of  the  law,  as  regarding 
the  security  of  the  records,  that  either  under  the  Bankrupt  Sta- 
tute, or  upon  any  principle  of  common  law,  a  personal  creditor, 
or  any  creditor  who  is  not  protected  by  the  records,  can  take  ad- 
vantage of  the  fraud  or  culpa  lata  of  the  common  debtor;  and^ 
although  it  has  been  said,  that  under  the  Act  of  Sequestration, 
the  trustee — which  means  tha  creditore  for  whom  he  acts — takes 
the  estate  free  from  those  obstacles  that  would  oppose  them  in 
the  person  of  the  oommon  debtor,  and  that  the  principle  of  tau" 
turn  et  tale  does  not  apply  to  such  a  case,  my  Lords,  I  must 
for  once  say,  tbat  that  is  not  made  out  to  my  satisfaction ;  and  I 
inust  say,  that  it  appeara  to  me,  even  from  the  decisions,  that  it 
can  be  shown,  that  where  there  is  no  interference  with  the  se- 
curity of  the  records,  and  it  can  be  shown  that  there  was  culpa 
lata  or  gross  fraud,  th£  creditors  are  not  entitkd  to  found  upon 


that.  If,  under  the  adjudication  In  fiivour  of  the  trustee,  a  title 
is  made  up  and  infeftment  taken  upon  it,  that  comes  precisely 
within  the  right  a  party  has  to  vindicate  his  preference  founded 
upon  the  records.  But  so  long  as  the  right  stands  under  an  ad- 
judication, not  made  heritable,  and  not  entering  the  records,  I 
apprehend  that  the  trustee  or  erediton  cannot  take  benefit  from 
the  fraud  of  that  party  whose  right  is  brought  in  question. 
Wherever  a  party  is  secured  by  infeftment,  tbat  will  be  effectual, 
but  I  do  not  think  that  it  follows  in  the  other  case,  where  no  in- 
feftment has  been  completed,  that  the  adjudication  can  compete 
with  the  infeftment  of  another  party.  My  Lords,  in  regard  to 
the  doubts,  both  in  the  cases  for  the  parties,  and  in  the  opinions 
of  some  of  the  consulted  Judges,  as  to  the  effect  of  certain  deci- 
sions which  are  said  not  to  be  authoritative,  and  to  have  been 
superseded,  I  apprehend  that  such  observations  must  be  taken 
with  great  quabncation.  And  in  regard  to  the  dictum  in  the  re- 
port of  the  case  of  Ross  of  Kerse,  as  to  the  case  of  Thomson,  I 
do  say  that  obiter  dictum  did  not  take  into  view  the  other  circum- 
stances of  Thomson's  case ;  and  on  looking  into  the  case,  and 
keeping  in  remembrance  the  fact,  that  Lord  Braxfield  was  on 
the  bench  when  it  was  decided,  it  struck  me  as  a  most  remark- 
able  circumstance,  that  if  it  had  been  supposed  the  Court  meant 
to  say,  that  the  law  laid  down  in  Thomson's  case  was  no  law  at 
all,  or  was  wrong  law,— that  Lord  Braxfield,  who  vas  in  his 
vigour  at  the  time,  and  who  was  present  at  the  decision,  should 
have  disapproved  of  it.  To  me,  my  Lords,  it  is  inconceivable 
that  he  would  have  stultified  himself,  by  saying,  the  judgment 
was  erroneous  in  point  of  law.  I  must  say  that  these  obiter 
dicta,  which  are  founded  on  as  setting  aside  the  whole  doctrine 
of  taatum  et  tale  which  ooeura  here,  rest  on  a  very  slender  foun* 
dation.     In  the  ease  of  Mitchell,  the  Court  gave  effect  to  the 

5 lea  of  the  adjudger  infeft,  and  I  think  that  was  quite  right- 
tut  I  pray  your  Lordships  to  attend  to  the  case  of  Thomson, 
where  the  Court  found,  as  their  judgment  expressly  bean,  that 
though  the  allegation  of  fraud  was  not  relevant  against  heri- 
table securities  and  infeftments,  yet  it  was  relevant  as  to  the 
ereditors-adjudgere.  If  vou  look  to  the  report  of  the  case^  and 
what  is  there  stated,  as  observed  upon  the  bench,  it  is  plain  that 
the  Court  were  not  trying  or  deciding  the  question  of  all  cases 
of  adjudications,  even  where  infeftment  followed.  So  far  from 
that,  the  judgment  traces  the  distinction  between  those  infeft  on 
heritable  securities,  and  adjudgere  not  infeft.  Now,  I  beg  to 
say,  that  although  the  case  of  Boss  of  Keree  professes  to  state 
what  passed  on  the  bench  in  the  case  of  Thomson,  when  Lord 
Braxfield  was  one  of  the  Judges,  it  does  not  state  the  distinction 
as  referred  to  in  that  former  report,  between  heritable  erediton 
infeft,  and  adjudgers;  and  I  for  one  must  say,  I  think  that  the 
remark  in  this  case  of  Ross  is  toto  cuflo  erroneous.  In  the 
same  way,  in  the  case  of  Wyllie,  it  is  said  the  Court  returned  to 
the  correct  view,  where  it  was  decided  that  a  jwctum  de  retroven^ 
dendot  contained  in  a  back  bond,  was  merely  personal,  and  not 
effectual  against  creditors.  But,  my  Lords,  we  have  a  much 
later  authority  in  the  case  of  Gordon,  decided  in  1624,  where  it 
was  found,  as  stated  in  the  rubric,  that  in  a  latent  trust,  the  claim 
of  the  truster  is  preferable  to  tbat  of  the  erediton  of  the  trustee 
under  a  sequestration.  This  decision  is  in  18124,  and  almost  in  the 
very  words  used  in  the  cimc  of  Thomson.  My  Lords,  looking 
to  the  opinions  in  that  case,  and  looking  to  the  judgment,  so  far 
from  thinking  from  what  is  there  stated,  that  the  law  in  the  case 
of  Thomson  was  wrong,  I  think  it  is  conclusive  of  the  contrary,  for 
the  Court  used  almost  the  very  same  words  in  their  judgment.  And 
really,  from  that  last  judgment  on  the  point,  I  cannot,  for  the  life  of 
me,  find  that  there  is  any  thing  upon  which  to  raise  a  doubt  in  re- 
gard to  the  genenJ  rules  of  law  and  justice  applicable  here ;  for  I 
ask,  on  what  ground  could  tbat  decision  be  right,  if  an  adjudtcatiDn, 
which  has  not  been  perfeoted  b^  entering  on  the  records,  can 
put  the  trustee  in  a  better  situation,  and  give  him  a  better  right 
than  tbat  of  the  pereon  whose  right  is  adjudged.  As  to  the  views 
and  dicta  thrown  out  in  these  cases  that  I  have  before  referred 
to,  I  see  some  of  them  noticed  by  Mr  Bell ;  but  my  Lords,  I 
deny  that  there  is  any  principle  in  them  at  all ; — to  conceive,  that 
by  a  process  of  adjudication,  you  are  to  place  a  party  in  a  better 
situation  than  him  whose  right  is  adjudged,  is  a  proposition  in 
which  I  say  there  is  no  solidity  whatever.  It  is  contrary  toeverv 
notion  I  have;  and  I  think  it  would  be  dsngerous  for  your  Ustih 


'584 


THE  SCOTTISH  JURIST. 


[July 


•bips  to  throw  out  even  a  doubt  that  would  interfere  with  the 
judgment  i»  the  case  of  Gordon.  In  that  case,  the  Court  were 
of  opinion,  "  that  the  principle  of  the  caae  of  Redfeam  applied 
exclusively  to  the  case  of  purcbaserd  founding  on  an  intiniated 
assignation,  and  could  not  be  extended  to  a  general  body  of  cre- 
ditors under  a  sequestration,  and  that  the  authority  of  that  de- 
cision was  not  affected  by  the  subsequent  decision  in  the  case  of 
MacoQibie.  The  general  body  of  creditors  could  only  take  the 
rights  tantum  et  talc,  as  they  stood  in  the  person  of  the  bank- 
rupt.'* Tbat  is  the  embodied  opinion  of  the  Court  in  that  case, 
and  I  hold  it  to  settle  the  point.  My  Lords,  is  there  any  one 
of  your  Lordships  who  can  for  a  moment  entertain  a  doubt,  that 
if  Mr  Stuart  had  continued  solvent,  master  of  his  own  pro- 
perty, and  having  full  power  over  it,  that  be,  on  discovering  this 
defect  in  the  security,  could  not  instantly  have  been  compelled 
to  complete  a  sufficient  one  to  these  defenders?  My  Lords,  I 
apprehend  that  no  one  could  entertain  for  an  instant  such  a  no- 
tion. It  would  have  been  impossible  to  throw  the  burden  upon 
his  agents,  or  to  say  tbat  they  were  to  suffer.  He  must  have 
been  bound  himself  to  complete  that  security,  which  he  cove- 
imnted  and  engaged  to  give.  But  if  that  was  the  situation  in 
which  the  matter  stood  before  bis  bankruptcy,  are  these  parties, 
the  pursuers  under  the  Bankrupt  Statute,  entitled  to  say,  that 
while  they  take  tbat  which  he  had  at  the  time,  yet  having  done 
nothing  to  perfect  their  right  by  infeftment,  these  securities 
must  be  reduced,  leaving  the  defenders  the  security  over  the  ^ye 
acres,  while  tbey,  tbe  creditors,  take  benefit  of  the  ninety  acres  ? 
My  Lords,  I  cannot  acquiesce  in  such  a  proposition.  If  there 
•had  been  any  other  heritable  creditors  infeft  in  these  ninety  acres 
before  the  defenders,  tbat  would  have  been  a  different  question, 
and  a  matter  which  we  could  not  have  touched.  But  that  is  not 
the  case  here.  There  is  nobody  saying  tbat  they  have  a  rigbt 
under  infeftment  to  these  ninety  acres.  We  have  merely  the  per-' 
sonal  creditors  founding  on  the  abjudication  to  the  trustee  not 
completed  by  infeftment ;  and  I  conceive,  that,  upon  every  pfiA- 
ciple  of  common  law,  as  well  as  of  equity,  the  securities  are  ef- 
fectual. Your  Lordships,  in  the  additional  cases,  have  a  de- 
cision in  the  case  of  Kelty,  referred  to.  I  looked  to  that  case, 
for  I  had  full  notes  of  what  passed  when  it  was  before  us,  and  I 
must  say,  tbat  Mr  Jameson  has  given  a  most  correct  account  of 
it.  The  facts  of  that  case  were,  that  Doctor  Kelty  got  an  herita- 
ble bond  over  certain  lands,  upon  which  he  was  infeft.  Tbe  first 
infeftment  was  not  recorded,  and  John  Kelty,  the  granter  of  the 
bond,  was  sequestrated,  and  the  ordinary  act  of  adjudication  pro- 
nounced on  II th  April  1814.  On  7th  April  1815,  the  trustee 
obtained,  and  was  infeft  on  a  charter  of  resignation  adjudica- 
tion from  the  snperior,  in  which  the  lands  were  specially  de- 
scribed. Dr  Kelty,  on  S5th  April  1815,  was  infeft,  and  on  21st 
June  1816,  he  obtained  a  charter  of  resignation  from  the  so- 
|>t>rior,  upon  the  procuratory  contained  in  the  bond,  and  waa  in- 
feft upon  the  22d  June.  1  he  trustee  brought  an  action  against 
Dr  Kelty,  in  which  the  Lord  Ordinary  found,  that  "  the  title  of 
the  rrusitee  not  having  been  founded  on  an  adjudication  spe- 
ciallv  applicable  to  the  lands  in  question,  is  insufficient  to  divest 
tbe  bankrupt  of  the  feudal  right  to  the  lands :  Finds  the  same 
bas  habili  modo  been  conveyed  to  Dr  Kelty  by  tbe  titles  last 
made  up.'*  That  interlocutor  was  brought  under  our  review,  and 
we  adhered  to  it.  That  decision,  I  apprehend,  establishes  tbis, 
that  if  there  was  nothing  illegal  in  granting  these  deeds  of  corro- 
boration, which  were  merely  for  tbe  purpose  of  perfecting  the 
transaction,  which  I  hold  to  have  been  the  true  transaction 
ab  oTtgint,  the  deeds  are  unchaUangeable,  and  cannot  be  set 
aside.  The  case  of  Kelty  is,  in  this  respect,  directly  in  point. 
My  Lords,  there  is  nothing  in  tbe  Bankrupt  Act  which  pre- 
cludes a  party  who  has  a  warrant,  from  taking  infeftment  upon 
that  warrant,  and  making  himself  secure,  prior  to  the  infeftment 
of  the  trustee ;  and  there  is  nothing  in  the  present  case  which  I 
think  can  warrant  tbe  reduction  of  these  securities.  I  am  not 
insensible  of  the  difficulties  that  may  appear  to  arise  from  the 
Court  being  supposed  to  say,  that  notwithstanding  a  regular  se- 
questration has  been  awarded,  and  an  act  of  adjudication  pro- 
nounced in  favour  of  the  trustee,  a  bankrupt  is  still  left  at  liber- 
ty to  go  on  granting  securities  in  tbis  way.  Tbat  difficulty  would 
have  led,  in  my  mind,  to  this :  Supposing  we  were  to  pronounce 
judgment  sustaining  these  securities,  that  we  sbotUd  have  at- 


tended carefully  to  the  way  in  which  the  interlocutor  was  pro- 
nounced. If  we  just  repelled  the  reasons  of  reduction,  it  might 
have  been  said,  that  we  gave  rise  to  a  dangerous  principle  in 
favour  of  bankrupts;  and  in  order  to  avoid  any  such  idea,  I  would 
have  proposed  an  interlocutor  proceeding  on  tbe  grounds  I  have 
stated,  being  perfectly  dear  that  tbis  adjudging  body  of  credi- 
tois,  through  their  trustee,  did  not  take  these  ninety  acres  freed 
and  reUev^  from  the  inherent  obligation  of  giving  tbe  securiiy 
tbat  was  settled  ab  or^tiir,  and  tbat  they  are  not  entitled  to  say, 
we  wiU  bold  these  lands  to  the  extent  of  ninety  acres,  but  will  not 
fulfil  the  inherent  and  original  obligation  upon  which  tbe  se- 
curity was  granted.  If,  therefore,  your  Lordships  of  tbis  Diri- 
sion  were  in  a  capacity  to  pronounce  a  judgment  (which  we 
however  are  not,  tbe  opwton  of  the  majority  of  the  Judges  being 
against  tbat  view),  I  should  have  submitted  to  your  Lordships, 
that  you  should  pronounce  a  judgment  on  the  special  groundii. 
For  I  cannot  consider  it  as  consistent  with  tbe  principles  of 
eternal  justice,  in  a  case  where  no  man  can  entrain  a  doubt  of 
what  was  actum  et  tractatum  when  the  securities  were  stipula- 
ted for,  and  meant  and  believed  to  have  been  given,  that  any 
person  coming  in  right  of  the  borrower  can  take  advantage  cif 
the  culpa  lata  of  tbat  borrower. 

Lord  Glenlee.'^l  have  been  a  good  deal  disturbed  in  this  case, 
by  the  way  in  which  it  ia  treated.  If  the  thing  ends  generally 
in  reducing  tbe  securities  without  reference  to  tbe  Act  1696,  it 
matters  very  little,  in  my  mind,  what  ground  is  taken.  But  if 
we  are  to  find  that  the  Act  1^,  was  to  epply  to  a  cate  like 
tbis,  I  thiuk  it  would  be  one  of  the  moat  dangerous  opinions  we 
could  come  ta  I  don't  think  it  applies  at  all.  The  reason  is 
stated  very  distinctly  by  Lord  Moncreiff,  why  that  does  not  apply. 
It  does  not  seem  to  me  to  be  so  clearly  notJeed  by  the  other  Judges 
who  differ  in  opinion  from  him,  but  is  by  them  naized  up  too 
mudi  with  tbe  circumstances  of  the  case.  The  re^n  why  the 
Act  does  not  apply  to  this  case,  in  my  mind,  is  this,  that  this  is 
not  a  case  where  the  party  lending  the  money,— that  ia,  the  de- 
fenders or  their  authors— knew  tbat  they  had  not  got  the  security 
over  aU  of  these  lands,  and  knowing  this,  had  s]iowed  it  to  lie 
over  without  geting  it,  and  taking  the  means  they  might  hare 
taken  to  get  it  completed.  But  here  the  creditor  thought  he  had 
got  that  security  all  along,  and  was  thoroughly  relied  on,  both  by 
the.borrower  and  lender,  ab  initio.  Where  a  party  knows  he  bus 
not  got  the  security  agreed  on,  but  trusts  to  the  honour  of 
the  debtor  to  grant  it,  there  maybe  aqueation,  how  far,  upon  the 
debtor's  bankruptcy,  a  deed  (having  for  its  purpose  to  give  that 
security,  the  deed  being  granted  after  bankruptcy)  could  com- 
pete with  tbe  trustee's  right  under  tbe  sequestration.  But  where 
the  party  never  dream't  tbat  be  had  not  got  the  security  stipu- 
lated, and  upon  which  he  lent  his  money, — that  is  a  ease  of  a 
very  different  nature,  and  the  general  creditors  are  not  entitled 
to  rely  on  the  Act  1696.  Mr  Bell  baa  a  distinct  chapter  in  re- 
gard to  the  rights  of  parties,  and  deeds  challengeable  under  the 
Act  1696, — and  be  there  states  most  distinctly  the  law  to  be, 
that  where  the  party  understands  that  he  had  got  the  security  at 
first,  but  in  point  of  fact  had  not  got  it,  and  the  bankrupt  inter- 
fered, only  to  do  what  both  parties  understood  had  been  done 
originally,  and  upon  the  faith  of  which  the  money  was  lent,  the 
general  body  of  creditors  are  not  entitled  to  take  the  benefit  of 
tbe  omission,  and  set  aside  tbe  security  under  the  Act.  And 
he  quotes  an  English  case,  where  a  bill  of  exchange  was  deliver- 
ed for  a  valuable  consideration,  but  the  debtor  forgot  to  indoise 
it.  It  was  there  held,  that  he  might  indorse  it  after  bankrupt- 
cy. In  the  same  passage,  Mr  Bell  goes  on  to  ask  :  In  Scotland, 
if  the  debtor  had  been  applied  to  to  indorse  such  a  bilU  on  which 
he  had  thus  raised  money.  Is  there  not  reason  to  believe  that 
tbe  case  would  have  been  held  not  to  fiiU  under  the  Statute 
1696?  I  have  no  hesitation  whatever  in  saying,  that  lo  me  it 
appears  tbat  tbe  Statute  1696  has  nothing  to  do  with  the  case 
at  all.  As  to  the  Statute  1621,  it  is  admitted  that  it  does 
not  apply  to  this  case ;  and  indeed,  there  could  be  no  doubt 
about  tluit  But  they  aay  that  the  right  here  was  granted 
after  sequestration.  But  tbey  must,  nevertheless,  stand  in  the 
same  situation  as  thev  were  in  before.  If  it  were  made  out  that 
the  defenders  could  have  opposed  the  adjudication,  that  would 
be  of  some  importance ;  and  I  fear  we  cannot  dismiss  the  redu^ 
tion  on  that  ground.     On  tbe  wbolci  I  agree  with  your  Lordship 
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(  Lord  Justice^ Clerk)  in  the  views  tbat  you  have  expressed.     It 
appears  to  roe,  tbat  there  is  a  mistake  on  the  part  of  the  pursuer 
as  to  the  true  nature  of  the  doctrine  of  ianlum  et  lale.     In  the 
case  of  ThomsoDi  it  was  argued  as  if  there  had  been  a  passive 
title,  and  urged  as  if  it  could  reach  extrinsic  claims.     I  ain  per- 
suaded that  there  was  no  idea  of  tbat  in  the  minds  of  the  Judges 
at  the  time.     The  principle  seems  to  be  this,  that  where  the  ob- 
jection attaches  to  and  affects  the  titles  of  the  bankrupt — where 
it  actually  corrupts  and  taints  his  own  title,  that  although  it  is 
not  to  be  listened  to  in  a  question  with  a  completed  infeftment, 
yet,  in  regard  to  questions  with  personal  creditors,  it  may  affect 
them,  although  it  does  not  enter  the  record.     In  that  point  of 
view,  I  see  nothing  against  the  decision.     In  the  ease  of  Ross  of 
Kerse,  there  was  no  allegation  that  the  title  of  the  bankrupt, 
whose  right  was  adjudged  in  itself,  was  bad.  But  it  was  said,  that 
if  be  granted  such  and  such  a  bond,  he  would  incur  an  irritam7. 
The  answer  made  was,  that  is  not  a  ground  of  absolute  vitio- 
sity  TO  his  dtle-^it  is  merely  a  ground  for  setting  aside  the  right, 
on  separate  and  extraneous  grounds.     In  the  same  WHy,  in  the 
other  case  referred  to,  there  was  no  vitiosity  alleged  in  the  bank- 
rupt's titles.     The  bankrupt  held  the  right  just  as  was  intended, 
and  had  nierely  given  a  persona]  back-bond,  which  could  not  be 
good  against  creditors,  although  the  doctrine  of  tan  turn  et  tale 
was  pleaded.     It  is  said  these  are  all  departures  from  the  doc- 
trine laid  down  in  Thomson's  case ;  but  they  are  no  such  thing, 
unless  the  meaning  be  misunderstood.     I  think  the  objection  of 
tanlvm  et  tale  has  been  misapplied  in  this  i*ase  by  the  trustee. 
The  character  of  the  facts  in  Thomson's  case  seems  to  me  to  be 
very  different  from  the  present,  the  facts  of  which  are  undeniable, 
although  their  character  be  viewed  differently  by  the  different 
Judges.     Some  of  them  think  that  Mr  Stuart  was  only  obliged 
to  grant  the  security ;  but  that  is  not  in  my  mind  the  correct  view. 
Here  Mr  Stuart  had  not  only  promised,  but  actually  repre- 
sented himself  as  having  given  the  security,  and  by  his  own  con- 
duct, led  these  creditors  to  believe  tbat  they  had  got  right  to  the 
whole  ninety.five  acres  under  their  original  bond.     That  was 
the  true  state  of  the  case.     That  by  his  own  act  and  deed,  this 
limited  and  vitious  title  was  given,  but  6rmly  relied  upon  by 
the  lenders,  as  having  been  effectual  over  the  wbole'of  the  lands. 
I  agree  in  the  opinion,  that,  ab  tnitio^  there  was  no  mackina~ 
tio  to  deceive,  but  the  question  is,  whether,  by  hfs  tortious  act, 
he  misrepresented  what  was  done,  and  led  the  lender  to  be- 
lieve he  had  got  the  security?     As  to  this  I  have  no  doubt  at 
sll.     Supposing  there  had  been  nothing  but  adjndgers  in  the  cases 
referred  to,   I  do  not  see  it  would  have  made  any  difference, 
liook  to  the  opinions  in  Thomson's  case,  and  we  see  that  they 
go  merely  on  the  fact  of  an  omission  of  the  trustee  to  insert  the 
clause  qualifying  his  right  in  the  charter  of  resignadon.     Now,  in 
that  view,  where  is  really  the  great  difference  between  that  and  the 
presents  Why,  really,  I  think,  in  principle  at  least,  tbey  seem  very 
neariy  connected.  I  doubt  if  there  was  held  there  to  have  been  any 
machinatia^  to  deceive  ab  initio ;  but  it  was  considered  enough  to 
say,  that  the  title  sought  to  be  adjudged  was  tortiously  held. 
In  regard  to  the  act  of  sequestration,  I  am  not  aware  that  it  is 
to  be  understood  as  giving  any  supereminent  right  to  the  trus- 
tee, adjudging  either  generally  or  specially,  to  what  would  have 
been  in  an  ordinary  competition  in  bankruptcy;  end  if  there  had 
been  no  sequestration  at  all  here,  but  merely  adjudgers,  would 
the  authority  and  principle  of  that  ease  not  apply?    If  there  had 
been  merely  adjudgers,  that  moment  the  creditors  in  this  bond 
would  have  become  alarmed,  and  found  out  what  had  happened, 
that  they  had  not  got  the  full  security,  they  would  have  raised 
an  action,  and  then  adjudged.     Judgment  would  have  been  pro- 
nounced, reserving  objections  contra  erecvtioneni.    If  infeftment 
had  followed  in  favour  of  the  trustee  here,  the  case  would  have 
been  altered.     But  where  there  is  no  such  infeftraent,  is  this 
act  of  adjudication  to  run  against  all  creditors  ?     Is  it  reason- 
able to  say,  that  the  act  of  sequestration  is  to  take  away  what 
these  defenders  would  have  got  without  sequestration  ?    The 
29th  section  of  the  Statute  bears,  in  explicit  terms,  that  the 
adjudication  shall  convev  every  right,  title  and  interest  which 
Was  formeriy  in  the  bankrupt,  to  be  now  in  the  trustee ;  and  at 
the  close  of  the  section,  it  is  expressly  declared,  that  if  the  bank- 
rupt's title  happens  to  be  entailed,  or  otherwise  of  a  limited  na- 
ture, the  conveyance  to  be  executed  by  him,  or  the  decree  of 


adjudication  obtained  by  the  trustee,  shall  only  be  understood 
to  carry  tbat  right  and  interest  in  the  estate  which  the  bank- 
rupt himself  has,  and  no  further.  This  is  very  like  a  reserva- 
tion of  all  objections  to  the  trustee's  adjudication,  and  of  course 
reserving  the  creditor's  claim  of  preference.  I  cannot  conceive 
the  Statute  to  give  a  stronger  effect.  In  the  case  of  Wuuchopc 
V,  Duke  of  Roxburghe's  Trustees,  certain  lands  were  not  specially 
included,  and  Duke  William  took  them  up,  and  inserted  them  iii 
bis  trust-deed.  His  creditors  were  leading  adjudications,  when 
Wauchope  raised  an  action,  claiming  them  as  Duke  John's  lands, 
and  objecting  to  the  adjudication.  Decree  was  given,  reserving 
all  objecrions  contra  exfcuiionem.  Afterwards  Wauchope  suc^ 
ceeded  in  his  claim.  Now,  suppose  these  facts  to  have  ocrcurred 
in  the  case  of  a  trader,  would  a  sequestration  have  at  once  ex- 
tinguished Wauchope's  interest,  chiiniing  aa  Duke  John's  tms^ 
tee  ?  I  rather  think  not.  On  the  Whole  matter,  I  concur  in 
the  opinion  just  delivered.  .  I  think,  that  there  is  no  sufficient 
Interest.  In  the  trustee  to'  go  on.  I  forgot  to  notice  one  point, 
viz.,  the  difference  between  the  lands  in  which  Mr  Stuart  waA 
not  infeft,  aad  that  objection  applies  very  stl^ngly. 

Lord  Criagletie, — I  confess  that  I  agree  with  the  majority  of 
the  Judges  who  have  given  us  their  opinions.  I  cannot  see  how 
this  act  and  deed  of  Mr  Stuart  can  give  the  smallest  preference 
to  the  defenders.  Whether  they  have  any  preference  aliunde,  is 
another  question.  Suppose  the  trustee  hiid  got  himself  iufeft 
before  the  infeftment  of  these  ether  parties,  he  would  have  been 
successful  beyond  all  doubt.  But  if  so,  I  don't  see  that  what 
Mr  Stuart  did  after  his  bankruptcy  can  have  the  least  effect  in  de- 
priving the  trustee  of  his  preference.  I  think  the  Bankrupt  Act 
is  exprtas  upon  this  point,  and  declares  in  tolidem  verbis  that  a 
bankrufir  cannot  do  a  single  act,  after  his  bankruptcy,  to  affect 
his  general  creditors.  His  bonds  are  tied  up,  and  the  estate  is 
carried  to  the  trustee  by  the  act  of  sequestration,  beyond  the 
control  or  power  of  the  batikrilpt.  Well,  the  trustee  claims  a 
special  adjudication,  and  he  was  certainly  entitled  to  go  on  and 
get  himself  infeft.  But  how  is. be  to  be  defeated?  Why,  by 
those  othei^  pa/ries,  proeeeding  contrary,  as  I  apprehend,  to  the 
common  principles  of  litigiusity  and  of  law.  Stuart  is  infeft  af-« 
ter  sequestration,  nay,  the  deeds  are  executed  within  the  statu* 
tory  period.  It  is  said  this  would  prefer  Walker  to  Brown« 
That  is  aif  attempt  which  I  caimot  sanction.  Litigiosity  ia 
created  and  enforced  by  the  Bankrupt  Act,>  and  the  bankrupt 
cannot  interfere  with  the  rights  of  creditors.  If  there  is  any 
thing  like  a  separate  right  in  the  person  of  the  defenders,  what 
is  to  hinder  them  from  claiming  under  the  sequestration.  If 
they  have  such  right,  they  will  get  the  benefit  of  it  there ;  but  if 
tbey  have  not,  I  have  no  notion  that  they  can  get  it  through  the 
deed  of  Mr  Stuart.  1  think  there  was  considerable  negligence 
on  the  part  of  these  creditors,  the  defenders ;  for  when  they  saw 
that  the  description  of  the  lands  did  not  comprehend  all  tbat 
was  contained  in  Dr  Coventry's  valuation  they  should  have 
asked  tbe  question  at  Mr  Stuart  how  this  had  happened  >  and 
if  the  question. had  been  asked,  I  suj)pose  he  would  have  an- 
swered it  at  once.  Then  again,  a  search  of  incumbrances  was 
furnished,  which  might  have  shown  the  mistake.  We  have  not 
seen  that  search,  by  the  way ;  but  what  does  it-contain — Is-  it 
limited  to  Hillside  proper,  or  what  lands  does  it  embrac^^? 
Stuart  may  have  been  much  to  blame;. but.  I  think  there  was 
also  considerable  remissness  on  the  part  of  the  lenders.  Supi 
posing  it  was  owing  to  negligence  that  the  deeds  were  not  com- 
plete, what  does  negligence  amount  to,  more  than  an  obligation. 
I  think  that  Stuart,  after  the  sequestration,  was  fettered,  and 
could  not  grant  such  deeds. 

'Mr  G.  Beii. —  We  have  not  been  able  to  recover  that  search. 

Lord  Cringtetie, — I  think  there  was  a  good  deal  of  remissness 
on  the  part  of  Mr  Gordon,  and  I  think,  with  a  little  more  care, 
the  thing  would  not  have  happened.  But  what,  after  all,  even 
at  the  most,  do  tbe  circumstances  constitute  morethaji  an  ob- 
ligation to  grant  a  deed  ?  They  go  no  further.  Now,  suppose 
there  had  been  such  an  obligation  five  years  ago  by  .Mr  Stuart, 
but  he  does  not  fulfil  the  obligation  till  witbiu  sixty  days  of  bis 
bankruptcy,  would  that  have  r'  jne  ?  I  think  it  would  nut  Up- 
on the  whole,  I  agree  with  the  majority  of  the  Judges,  that  the 
deeds  must  be  reduced. 

Lord  Meadoivban'k,^^yiy  Lord  Justice-Clerk,  when  the  case 
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originally  came  before  tbe  Court,  I  entertained  tbe  same  opinion 
as  Lord  Cringletie ;  but  mj  Lords,  now  my  opinion  has  been 
changed,  and  I  concur  with  the  opinion  expressed  by  your  Lord- 
ahip ;  and  as  I  have  nothing  to  state  which  has  not  been  noticed 
by  your  Lordship  in  the  opinion  you  hare  delivered,  I  need  not 
aay  more. 

Lord  Juttice^Clerk  stated,  that  he  considered  it  would  be  better 
that  the  Judges  should  be  consulted  in  framing  the  interlocutor 
to  be  pronounced. 

The  Court  afterwards  pronounced  the  following  in* 
terlocutor:— 

**  Sustain  the  title  of  the  pursuer  to  insist  in  this  action :  Find 
that  the  defenders  have  not  produced  a  title  sufficient  to  exclude 
the  action  ;  Reduce,  decern  and  declare  in  terms  of  the  libel : 
Find  the  defenders  liable  in  expenses,**  &c. 

Pursuer's  Authorities.— Craig,  L.  IL  D.  3,  sec.  22.  Cub- 
bieson,  80th  December  1724;  Mor.  10,449.  1696,  c.  5,  16. 
54  Geo.  IIL  c.  137,  sec.  29.  Bell,  II.  p.  403.  Lang  v.  Ma. 
gbtrates  of  Dumbarton,  29th  June  1813  ;  F.  C.  Fol.  Diet.  I. 
p.  105.  Ersk.  II.  12,8ec.41.  Cadro«s ;  Mor.  8376.  Menzies 
ofEnock's  Creditors;  Mor.  8376.  Billers  p.  Duke  of  Norfolk ; 
Cratgie  and  Stewart's  Reports  in  House  of  Lords,  I.  pt.  V,  p. 
257.  Elchies  voce  Adjudication,  No.  21.  Wauchope  ".  Gol- 
dieand  Ferrier,  1st  July  1817;  Bell,  IL  p.  203.  Dunbar's 
Creditors,  18th  June  1793;  Mor.  1027.  Thomson  v.  Douglas, 
Heron  and  Company,  15th  November  1786;  Mor.  10,220. 
Mitchell  0.  Fergusson,  13th  July  1781;  Mor.  10,296.  and 
Hailes*  Decisions,  II.  p.  880.  Hu«sp]l  0.  Ross,  31st  January 
1792 ;  F.  C. ;  Beirs  Decisions,  p.  177.  Wyllie  v.  Duncan,  Sd 
December  1803 ;  F.  C  Gordon  0.  Cheyne,  5th  February  1 824 ; 
S.  and  D.  Bell's  Com.  II.  pp.  286, 225, 242.  Brough  v.  Don- 
can,  &c.,  5th  June  1793;  F.  C  Maclean  v.  Primrose,  16th 
November  1799;  Mor.  1160.  Bank  of  Scotland  v.  Stewart, 
&&,  7th  February  181 1  ;  F.  Q 

Defenders*  Authorities Stair,  IV.  40, 81.     Bankton,  L  10, 

6&  Stewart's  Answers  to  Dirleton,  voce  *  Comprising.'  Opi- 
nions of  Judges  in  cases  of  Ireland,  6th  February  1755;  Kil- 
kerran's  Reports,  V.  Brown's  Synopsis,  286.  Gibb,  25th 
July  1766;  Hailes.  100.  Borden,  4tb  June  1742 ;  Elchies  voce 
Fraud,  No.  1 1.  Gordon,  5th  February  1824.  Sfauurman,  9th 
July  1888;  S.  &  D.  Bell,  IL  pp.  199,200,201,  281.  Corroack. 
eth  July  1829 ;  S.  and  D.  Cranstoun  v.  Bontine,  2d  February 
1830,  affirmed.  Morrison  v.  Allardice,  29th  Nofember  1786; 
F.  C.  and  Hailes,  1006.  Cunningbame,  quoted  in  Bell's  Pur- 
chaser's Title,  p.  370.  Bell's  Com.  IL  p.  609,  and  Pursuer's 
authorities,  ut  tupra. 

Second  Dirision.— Lord  Ordinary,  Moncreiif.-^ifc^  Keay, 
Skene  and  Spelrs.— •^ft.  Jameson  and  Geo.  G.  BeU. — J.  and 
Jj.  Davidson  &  Syme,  W.&,  and  William  Stewart,  W.S., 
Agent8.^Mr  Thomson,  Clerk.— [./.r.H.] 

11/A  July  1833. 

No.  461^— WiLUAM  Stark,  &o^  Pursuers^  o.  St  Pa- 
trick AsscRANCB  Company,  Defenders. 

Process — Reclaiming  Note— >Reoord — Defences — Competency 
—One  party  having  brotight  a  /ortkcoming  against  another,  toko 
gave  in  defimee9—a  third  party  having  thereafter  siUed  himtetf 
"-and  a  record  by  contleMcendence  and  answer$  having  been  made 
up  between  the  compearer  and  the  dtfender^^he  Lord  Ordinary 
having  pronoutued  a  Judgment,  against  which  the  defender  re- 
'  daimed-^he  condescendence  and  answers  between  the  compearer 
and  the  defender  having  been  printed  and  boxed  with  the  reclaim^ 
ing  note ;  but  the  defences,  lodged  by  the  defender  before  the 
compearer  was  sisted,  not  having  been  either  printed  or  bosed^^ 
Held,  that  the  reciaiming  note  could  not  be  received, 

Starkf  trnstee  on  the  seqaMtrated  estate  of  J.  and 
W.  60 wan,  brought,  in  April  1829,  a  forthcoming 
againit  the  St  Patrick  Marine  Assurance  Company 
and  others,  upon  arrestments  on  the  dependence  of  an 
aotion  at  his  instance  against  them,  laid  fin  the  hands 
both  of  their  Leith  agents  and  of  other  parties.— 


Thomas  Mitchell,  broker  in  Dundee,  had  effected 
rious  insurances  on  certain  ressels  belonging  to  the 
Go  wans,  and  to  Pearson  their  trustee.  Both  of  th^se 
parties  suspended  payment  in  1826,  when  Mitchell 
had  an  account  of  aoout  £260  against  them,  and  held 
in  security  thereof,  a  policy  for  £600.  That  vessel 
was  wrecked.  In  consequence,  a  claim  arose  at  the 
instance  of  8tark  for  the  full  £600.  This  rendered 
necessary  the  recovery  of  the  policy  out  of  the  hands 
of  Mitchell.  He  again  had  assigned  it  in  security  of 
another  debt  of  about  £260,  due  by  him  to  David 
Cobb  and  David  Mitchell,  writers  in  Dundee.  And 
they,  after  the  death  of  Thomas  Mitchell,  delivered 
up  the  policy  to  Stark,  under  his  obligation,  14th 
October  1828,  to  pay  their  debt  upon  a  proper  dis* 
charge,  immediately  on  his  recovering  money  to  the 
amount  out  of  the  policy.  Stark  raided  his  action 
against  the  defenders  in  the  Admiralty  Court,  and 
followed  it  with  a  forthcoming,  as  above  stated.  Lord 
Fullerton  pronounced  the  following  interlocutor : 

"  The  Lord  Ordinary  (22d  February  1831,)  havinf;  heard 
parties'  procurators,  and  considered  the  cases  for  the  parties,  aad 
whole  process*  repeU  the  preliminary  defence  founded  on  tlie 
slleged  misnomer  of  tbe  Saint  Patrick  Assurance  Company  of 
Ireland,  and  decerns  against  the  said  Company,  and  the  indivi- 
dual defendera,  John  Birch,  Robert  Tyndal,  snd  J.  M.  Pike, 
three  of  the  partnere  and  directon,  or  lately  directon  of  the  said 
Company,  and  Robert  Hunter,  secretary,  or  lately  acting  secre- 
tary of  the  said  Company,  being  defenden  for  snd  on  behalf  of 
said  Company.  Decerns  against  the  arrestees,  William  Allan 
and  Son,  the  Royal  Bank  of  Scotland,  and  John  Thom«on,  as 
cashier  of  said  bank,  and  David  Murray,  writer  to  the  Signer, 
for  the  sum,  with  interest,  contained  in  the  decree  of  constitution 
libelled,  under  deduction  in  the  meantime,  of  the  sum  of  £'2£0, 
13.  2.  Sterling,  for  which  the  pureuer  is,  according  to  bis  ad- 
missions, bound  to  account  to  the  assignees  of  the  late  Thoross 
Mitchell ;  and  allows  an  interim  decree  to  go  out,  and  be  ex- 
tracted accordingly ;  and  in  regard  to  the  said  sum  of  i£260,  la  2., 
finds  that  the  pleas  respectively  maintained  by  the  parties  in. 
volve  points,  in  which  the  said  assignees  of  Mitchell  are  sub- 
stantially interested,  and  therefore  finds,  that  these  assignen 
ought  to  be  aaade  parties  to  the  present  action,  or  to  have  such 
intimation  as  may  enable  them  to  appear,  if  they  shall  be  so  ad* 
vised ;  and  sists  the  present  process  in  regard  to  the  said  sum  of 
je260,  la  2.  till  the  third  sederunt-day  in  May  next,  for  that 
purpose :  Farther,  reserves  the  question  of  expenses  till  the  con- 
elusion  of  the  cause. — Note. — The  Lord  Oidinary  underatandi, 
that  while  the  poliqr  in  question  was  held  by  Mitchell  in  se- 
curity  of  the  sum  of  j8260,  1&  2.,  due  to  him  by  the  pursuer 
Gowan,  Mitchell  intimated  to  the  defendera  that  he  had  authority 
from  Oowao  to  receive  payment,  and  to  grant  a  deduction  to  tbe 
defenden  of  eertain  sums  due  by  him,  Mitchell,  to  them.  It  is 
in  addition  averred  by  the  defenden,  that  Mitchell  had  authority 
from  Qowan  to  grant  such  deduction,  but  that  averment  is 
denied.  There  seems,  however,  no  question  that  the  assignees 
of  Mitchell  did,  after  bis  bankruptoy,  give  up  the  policy  to  the 
purauer,  on  tbe  aondidon  that  the  punuer,  immediately  00  re- 
ceiving payment  from  tbe  defenders,  was  to  pay  to  the  a«sigo 
neea  the  j£260,  13.  2.,  due  to  MitchelL  In  these  drcomstanccs, 
there  msy  be  a  question  whether  or  not  MitchelVs  assignees  caa 
avail  themselves  of  this  transaction,  entered  into  after  the  bank- 
ruptcy of  Mitchell  himself,  for  the  parpose,  or  at  all  events  to 
the  effect,  of  enabling  them  to  draw  f  uU  payment  of  the  sum  due 
by  the  defenden  to  Mitchell^  while  the  defenden  must  rank  on 
lifitchell's  bankrupt  estate  for  the  sum  due  bv  Mitchell  to  them, 
instead  of  being  afiowed  to  set  off  the  one  debt  against  the  other. 
But  it  is  elear,  that  this  is  a  point  in  which  Mitchell's  assignees 
are  mainly  interested ;  the  only  interest  which  tbe  pursuer  con- 
fessedly has  in  this  sum  of  £tSI^  la  %,  being,  that  if  not  de- 
cerned for  in  his  favour,  the  absolvitor  of  the  defenders  shall  be 
put  upon  grounds  clearly  available  to  the  purauer  in  his  aooounu 
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ing  with  Mitcheirs  atsifniees.  These  considerations  luive  in- 
daced  the  Lord  Ordinary  to  direct,  that  Mitcheirs  assignees 
shall  )}e  inade  parties  to  the  action,  or  at  all  evpnts,  that  due  in- 
timation shall  be  made  to  them,  in  order  that  they  may  have  an 
opportunity  of  appearing,  if  they  shall  be  so  advised.** 

David  Cobb  and  David  Mitchell  siated  themselves, 
14th  May  1831.     On  the  iKt  of  December  1831  they 
were  ordered  to  give  in  a  condescendence,  and  the  Com- 
pany to  answer  it.   They  pleaded — I.  The  loss  due  by 
the  St  Patrick  Insurance  Company  on  the  Agnes,  was 
a  fund  belonging  to  the  estate  of  the  Go  wans  alone, 
and  not  exigible  by  any  other  party. — II.  The  debt  in- 
curred to  Mitchell  on  his  broker's  account,  was  due 
to  him  by  the  estate  of  the  Go  wans,  and  by  no  other 
party. — ill.  The  St  Patrick  Assurance  Company  hav- 
ing allowed  decree  to  pass  against  them  in  the  action 
of  constitution,  it  is  not  competent  for  them  in  this 
process  to  object  to  decree  of  forthcoming  against  the 
arrentees,  in  terms  of  that  subsisting  decree. — 1V« 
The  balance  of  the  arrested  fund,  now  in  dispute, 
must,  in  the  first  instance,  be  paid  to  Mr  Stark,  as  the 
only  person  in  titulo  or  in  right  to  receive  or  discharge 
it,  nor  are  there  any  termini  kabiles  for  any  farther 
question  or  competition  in  this  process. — ^V.  Suppos- 
ing it  were  competent  in  this  process  to  institute  a 
competition  with  regard  to  the  debt  due  by  Mr  Stark, 
as  Go  wans*  trustee,  to  Thomas  Mitchell,  the  right  to 
that  fund  must  be  determined  in  the  ordinary  way, 
according  to  priority  of  diligence  and  attachment,  and 
the  compearers  are  entitled  to  receive  the  same,  in 
virtue  of  their  intimated  assignation,  in  preference  to 
the  respondents,  who  neither  hold  any  intimated  as- 
signation, nor  have  used  any  valid  arrestments  there- 
ofl — VI.  The  proposed  moae  of  settlement  by  means 
of  Mitchell,  was  but  inchoate  and  imperfect, — ^and  not 
having  been  embraced  at  the  time,  but  broken  off  and 
abandoned,  can  afford  no  preference  to  the  Company, 
now  that  the  loss  comes  to  be  settled  in  another  way. 
The  Company  pleaded — I.  That  whatever  may  be 
the  form  in  which  any  decree  respecting  the  reserved 
balance  of  the  loss  under  the  policy  may  be  necessary 
to  be  pronounced,  the  question  in  di«pute  as  to  the 
respondents*  right  of  retention  of  Mitcheirs  debt  of 
jB124,  out  of  that  balance,  must  be  decided  on  the 
footing  of  Mitcheirs  assignees  being  the  direct  claim- 
ants for  it,  and  they  are  not  entitled  to  state  any  other 
pleas,  than  to  the  merits  of  the  question  as  betwixt 
these  parties. — II.  That  Mitchell  himself  could  not 
have  disputed  the  respondent's  right  of  retention, — 
and  the  assignees  can  be  in  no  better  situation  than 
the  cedent. — III.  That  the  preceding  plea,  as  a  gene- 
ral rule  of  law,  is  greatly  strengthened  by  the  special- 
ties of  the  present  case ;  and,  under  all  the  circum- 
stances, the  respondents  are  entitled  to  the  retention 
claimed  by  them. 

•*  The  Lord  Ordinary  (5th  March  183S),  having  heard  parties* 
procurators,  and  thereafter  considered  the  clotted  record,  and 
whole  process.  Finds  no  suflBcient  evidence  produced  or  offered, 
that  the  arrangement' or  agreement  between  the  St  Patrick  As* 
aurance  Company,  and  Thomas  Mitchell,  now  alleged  by  that 
Company,  was  ever  completed  or  consented  to  by  thAn :  Finds 
that  without  such  arrangement  or  agreement,  compensation  be- 
tween the  debt  due  by  Mitchell  to  the  said  Company,  and  the 
debt  due  by  that  Company  to  John  aqd  William  Qowan,  on  a 
policy  of  insurance,  could  not  bejeausci  to  take  place  by  the  cir- 
cumstance, that  there  sjdstsd  ki  lIllcbeH  a  right  of  retention  of 


the  policy  against  the  Gowana,  for  payment  of  a  debt  doe  to  him 
by  tliem :  Therefore  repels  the  defences  founded  by  the  St  Pa- 
trick Assurance  Company  on  their  daim  against  Mitchell." 

'*  9th  March  1833. — Having  heard  parties' procurators.  Finds 
the  defenders,  the  St  Patrick  Assurance  Company,  and  Mr 
David  Murray,  W.S.,  their  mandatory,  liable  to  Messrs  Cobb 
and  Mitchell  in  the  expenses  of  process  incurred  by  them,  and 
remits  the  account  thereof  to  the  auditor,  to  tax  and  to  report." 

The  defenders  reclaimed,  praying  the  Court 

<*  to  recal  or  alter  the  interlocutors  complained  of.  to  sustain 
the  defences  founded  by  the  defenders  on  their  claim  against 
Thomas  Mitchell,  and  to  tind  that  they  are  entitled  to  deduct 
from  the  money  in  their  hands,  the  sum  of  jC124,  which  was  due 
by  Thomas  Mitchell,  the  author  of  the  compearers,  to  the  de- 
fenders ;  and  fitfther,  to  find  the  compearers  liable  to  the  defen- 
ders in  expenses.'* 

It  was  objected  to  the  competency  of  the  reclaim- 
ing  note,  that  the  defences  for  the  Assurance  Company 
in  the  action,  which  were  essential  to  the  understand- 
ing of  the  cause,  especially  in  its  peculiar  circumstances, 
from  the  subsequent  compearance  of  Cobb  and  Mit- 
chell, had  not  been  printed  and  boxed  with  the  re- 
claiming note,  although  the  only  condescendence  and 
answers  in  the  cause,  vis.  those  between  Cobb  and 
Mitchell  and  the  Company,  had  been  printed. 

**  \4ih  June  1833. — The  Lords  having  advised  this  cause,  and 
heard  counsel  for  the  parties— Appoint  them  severally  to  state, 
in  minutes  to  be  lodged  by  them  quani  primumt  and  to  be  then 
seen,  interchanged,  and  lodged  as  finally  revised,  within  eight 
da^  thereafter,  their  arguments  relative  to  the  competency  of 
this  application  for  review,  in  respect  that  the  defences  in  the 
action  have  not  been  printed  and  boxed  with  the  reclaiming 
note." 

In  these  minutes  the  oompearers  pleaded — I.  That 
by  the  Act  of  Parliament  and  Act  of  Sederunt,  as 
well  as  with  reference  to  the  prerious  practice  and 
regulations,  the  appending  of  the  summons  and  de- 
fences to  CTery  reclaiming  note  is  indispensible,  ex- 
cept in  privileged  actions,  of  which  this  is  not  one.— > 
II.  That  it  is  no  reason  for  dispensing  with  this  re- 
gulation, that  this  action  was  brought  in  the  Admiralty 
Court,  having  since  come  to  depend  here  as  a  Court 
of  Session  process,  and  being  declared  by  the  Statute 
to  be  in  the  same  situation  as  if  it  had  originated  here. 
— III.  That  it  is  of  no  importance  that  the  discussion 
has  come  to  be  with  parties  called  for  their  interest^ 
as  connected  with  the  original  pursuer. — IV.  That 
the  discussion  with  Cobb  and  Mitchell  having  arisen 
out  of  the  original  defences,  which  were  directed 
against  them,  the  validity  of  those  defences  being  tho 
point  still  at  issue  between  the  parties,  the  defeneea 
having  been  repelled  by  the  interlocutor  under  review* 
and  being  asked  to  be  sustained  by  the  reclaiining 
note,  the  appending  of  those  delenises  was  peculiarly 
necessary,  and  absolutely  indispensible. 

The  defenders  pleaded— I.  That  the  present  case 
not  being  an  ordinary  action,  but  a  competition  for 
an  arrested  /und  as  a  process  of  forthcoming,  it  must 
be  regulated  by  the  same  principle  in  a  process  of 
multiplepoinding,  in  which  it  is  not  requisite  to  ap- 
pend to  the  reclaiming  note  the  summons  and  defences* 
or  any  other  papers  in  the  cause,  except  the  record 
betwixt  the  particular  competing  parties. — II.  That 
the  reclaiming  note  was  duly  presented  in  conformity 
with  all  that  is  required  by  the  Judicature  Act  itself, 
which  gives  a  vested  right  to  obtain  a  review  of  th^ 
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Lord  Ordinary's  jnflgment,  m  the  mode  there  pointed 
out ;  and  the  provision  referred  to  in  the  Act  of  Se- 
derunt, which  appears  to  have  been  merely  explana- 
tory of  what  had  been  previously  understood  by  the 
term  record  in  the  particular  cases  there  contemplated, 
conid  not  legally  make  a  reclaiming  note  incompetent, 
which  had  been  presented  in  terms  of  the  Statute. — 
^  III*  That  the  summons  and  defences  referred  to  in 
the  Act  of  Sederunt,  were  the  summons  and  defences 
only  of  the  parties,  as  betwixt  whom  the  particular* 
record,  which  required  to  be  appended  to  the  reclaim- 
ing note,  had  been  closed,  and  of  which  record,  there- 
fore, such  summons  and  defences  could  be  held  to 
form  a  part. — IV.  That  the  summons  and  defences 
referred  to  were,  farther,  only  summonses  and  de- 
fences lodged  in  the  Court  of  Session.  Neither  does 
the  Act  refer  to  precepts  in  the  Admiralty  Court,  and 
of  course  not  to  defences  in  that  Court.-"- V.  That  the 
provision  of  the  Act  of  Sederunt  not  having  been  ap- 
plicable at  its  date  to  a  proper  Admiralty  process  at 
all,  since  these  processes  depended  only  before  the 
Inner  House  and  not  before  an  Ordinary, — and  the 
present  Admiralty  process,  moreover,  having  been 
subsequently  brought  per  salium  into  the  Court  of 
Session,  not  through  any  of  the  forms  which  were 
there  referred  to,  or  contemplated,  but  through  the 
operation  of  a  Statute  which  was  subsequently  passed, 
and  which  merely  provided  for  the  modes  and  rules 
by  which  Admiralty  cases  should  be  conducted  in  the 
Sheriff  Court,  without  making  any  similar  provision 
Air  Admiralty  cases  at  all  in  the  Court  of  Session, 
and  without  even  repealing  the  previous  statutory 
enactments  which  had  formerly  made  the  provisions 
of  the  Act  of  Sederunt  inapplicable,  these  provisions 
cannot  now  in  strictness  apply  to  the  extent  of  the 
penal  consequences  maintained  by  the  compearers. 
At  advising, 

.  Lord  Justice-Clerk  was  cTear  that  the  objection  was  fatal.  The 
defences  in  this  case  were  essential — ^a  vital  paper.  And  there 
was  nothing  In  the  argument  that  this  was  formerly  an  Admi- 
raltv  process.  After  it  came  into  the  Court  of  Session,  it  must 
he  dealt  with  according  to  the  rules  of  law. 

•  Lord  Meadifwbank  bad  no  doubt  that  the  objection  was  fatal. 
If  the  defences  were  out  of  the  process,  there  would  be  no  pro- 
cess at  all. 

Lord  Cringlelie  observed,  that  the  interlocutor  was  in  favour 
of  Stark. 

Tbe  Court  refused  to  receive  the  note,  and  found 
expenses  due. 

•  Authorities  for  Cobb  and  Mitchell.— 6  Geo.  IV.  c.  120,  sec. 
16.  50.  Act  of  Sederunt,  I  Ufa  July  1828,  sec.  77.  Goldie, 
24th  November  1829;  Sh.  VIII.  114^  Dirkson,  9th  June 
1860;  Sh.  VIII.  895.  Hopkirk,  8tb  December  1890;  Sb. 
IX.  152.  Birtwbistle*s  Trustees,  Idrh  January  1831 ;  Sb.  IX. 
265.  Cook,  12th  February  1831;  Sh.  IX.  429.  Gilraour, 
10th  November  1832;  Sh.  XI.  30.  Ouchterlony,  23d  Decern- 
ber  1825 ;  Sh.  IV.  349.  Mackenzie,  lOtb  July  1827 ;  Sh.  V. 
925.  Burnside.  8tb  December  1827 ;  Sh.  VI.  229.  1  Will. 
IV.  c.  69,  sec.  21,  2&~23d  July  1831. 

Authorities  for  Defenders.—!  Will  IV.  c.  69,  sec.  25l  6 
Geo.  IV.  c.  120,  sec.  18;  1  and  2  Geo.  IV.  c.  39,  sec  21, 
23,25. 

Second  Division.— Lord  Ordinary.  Mackenzie. — Jet,  Skene,  * 
Ncaves — Mt.  D.    M'Neill— Archibald   ConneU,    W.S.,  and 
Jamrs  T.  Murray,  W.S.,  Agents.— Mr  Ferguson,  Clerk,— 
[7*.  C] 


Ulh  Julj/  1833. 

No.    462. — WiLSOM*8    Trubtbbs,    Raisers,    o.  Mrs 
Janet  Johnstone  or  Wilson,  &&  CiaimanU, 

Trust— Investment-* Interest  —  J  tmUer,  deceased,  promdedt 
frU,  that  the  whole  reddue  of  hu  estate  should  be  cottnerted  imto 

'  money,  to  be  invested  on  heritable  securUy  till  it  should  amovnt 
to  jC45,000  ;  and  when  it  amounted  to  that  sum,  should  be  laid 
out  in  the  purchase  of  propeHtf  to  be  entaUed,  and  tk^t  if  the 
purchase  were  not  made  fy  the  first  term  beyond  three  years 
after  his  decease^  the  trustees  should^  from  that  term,  or  from  the 
first  term  after  the  sum  shotdd  amount  to  jC4i5,000»  pay  theyeat' 

'  ly  proceeils  to  his  heir  of  entail.     By  a  subsequent  deed,  he  sub- 

■  stUuted£aOJOOOfor  £45,000,  and  hoping  ditrd,  leaping  much 
more  than  the  £3QfiOO^Held,  that  the  heiress  of  entail  was  en- 
tilled  to  the  interest  actually  arising  on  thai  nun  since  the  trus- 
ter's deatlu 

The  deceased  Francis  Wilson  ezecoted,  17th  March 
1829,  a  trast-settlement,  whereby  he  provided, 

*'  Secondly,  For  pasrment  to  Miss  Mary  Paul,  my  niece,  of  the 
sum  of  jC5000  Sterling,  payable  at  the  first  term  of  Whttaunday 
which  shall  happen  after  the  lapse  of  twelve  months  from  my 
death,  with  the  legal  interest  of  the  said  sum  of  £5000,  from 
the  first  term  of  Whitsunday  or  Martinmas  that  ahall  happen 
after  my  death  :  But  it  is  hereby  expressly  provided,  that  the 
said  sum  of  £5000,  or  any  farther  legacy  or  bequest  which  I 
may  hereafter  leave  to  the  said  Mary  Paul,  shall  not  be  subject 
to  the  jus  mariti  of  any  husband  she  may  marry ;  but  her  own 
receipt  or  discbaige  shall  be  sufficient  to  my  aaid  trustees  fur 
the  same,  or  the  interest  thereof,**  &c.  "  And,  lastfy,  1  hereby 
'  direct  my  said  trustees  to  convert  into  money  the  whole  residue 
of  my  said  estate,  real  and  personal,  hereby  conveyed ;  and  if  the 
said  residue,  after  payment  of  my  debts,  and  the  legacies  and 
bequests  hereby  left  and  bequeathed,  or  which  I  may  hereafter 
leave  and  bequeath,  shall  not  amount  to  j£45,000  Sterling,  then 
my  said  trustees  are  hereby  directed  to  lay  out  and  invest  the 
same  on  proper  heritable  security,  and  sbaU  aqcumulate  the  in- 
terest, rents  and  profits  arising  therefrom,  ay  and  until  the  said 
residue  shall  amount  to  the  said  sum  of  jC45,000.  And  t  here- 
by direct  and  appoint  my  said  trustees,  as  soon  as  convenient 
after  my  decease,  if  the  said  residue  of  my  estate  shall  then 
amount  to  j£45,000,  or  upwards,  or  (if  it  shall  not  then  amount 
to  that  sum)  as  soon  as  possible  after  it  shall  have  aocunmlated, 
as  aforesaid,  to  £45»QO0,  to  lay  out  and  invest  the  said  residue 
in  the  purchase  of  lands,  and  to  execute  a  deed  or  deeds  of  en- 
tail' thereof  in  favour  of  the  same  series  of  heirs,  and  under  the 
same  conditions  and  irritancies,  and  in  the  same  terms,  in  all 
respects,  as  contained  in  the  said  entail  of  my  estate  of  Crog. 
lin,  executed  by  me,  of  this  date ;  and  in  making  the  said  invest- 
ment,  my  said  trustees  shall  have  full  discretionary  power  to 
purchase  land  in  such  situations,  and  at  such  prices  as  they 
may  judge  proper,  but  it  is  my  wish,  that  the  lands  to  be  pur- 
chased should,  if  possible,  be  in  the  county  of  Dumfries,  or 
stewartry  of  Kirkcudbright^  and  lie  most  adjacent  to,  and  con- 
venient  for  my  lands  of  Croglin,  and  others  already  entailed. 
And  in  case  I  shall,  at  any  after  period  daring  my  Ufe^  purrliase 
other  lands,  and  either  entail  them  or  direct  them  to  be  entailtd, 
or  declare  my  wish  and  intention  that  they  should  be  entailed 
along  with  my  said  entailed  estate  of  Croglin,  then,  the  price 
which  I  mav  pay  for  the  same  shall  be  counted  pro  tanto  of  the 
said  sum  of  j£45,000,  to  which  the  said  residue  of  my  estate  is 
to  be  accumulated*  if  it  shall  not  amount  to  so  mudr^ac  my 
death :  And  I  hereby  provide  and  declare,  that  in  case  my  said 
trustees  shall  not  have  had  it  in  their  power  to  make  the  said 
purchases  of  lands,  and  to  have  entailed  the  same,  as  afore- 
said, by  the  first  term  of  Whitsunday  St  Martinmas  that  shall 
happen  after  the  lapse  of  three  years  from  my  decease,  then 
my  said  trustees  shall,  from  and  after  the  said  first  term  of  Whit- 
Sunday  or  Martinmas  that  shall  happen  three  years  after  my  death, 
or  at  least,  from  and  after  the  first  term  of  Whitsunday  or  Mar- 
tinmas  thereafter,  that  shall  happen  after  the  said  restdue  of  my 
estate  has  accumulated  to  ^45,000,  pay  over  to  the  heir  of  entail, 
for  the  timcy  in  the  right  and  possession  of  mv  said  estate  of 
Croglin,  the  whole  yearly  rents  and  proceeds  of  the  residue  of 
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ray  said  real  and  personal  estate,  ay  and  until  it  shall  be  inrested 
in  the  purchase  of  lands,  to  be  entailed  as  hereby  directed.  And 
to  enable  my  said  trustees  to  execute  more  readily  the  purposes 
of  this  trust,  J  hereby  authorise  and  empower  them  to  sell  and 
dispose  of  my  whole  real  and  personal  estate  and  effects  hereby 
conreyed,  §ud  that  either  by  public  roup  or  private  bargain,  on 
such  articles,  and  at  such  prices  as  they  may  judge  proper,  and 
to  grant  conveyances  and  other  writs  in  favour  of  tbe  purchasers, 
who  shall  have  no  concern  with  the  application  of  the  prices,  and 
also,  if  necessary,  to  set  leases  of  my  heritable  estate  at  fair  rents 
not  exceeding  ten  years.** 

On  the  21  St  of  November  1830,  he  exeoated  a  rela- 
tive deed  of  instractions  and  settlement,  by  which 

"  Secondly y  I  declare  that  the  sum  to  be  invested  by  my  trustees 
in  tbe  purchase  of  land,  and  entailed  along  with  my  estate  of 
Croglin,  shall  be  Jed0,000,  inst^  of  ^£45,000,  as  before  pro- 
vidcd,  and  that  the  sum  to  be  so  invested  shall  not  exceed  the 
said  sum  of  £30,000,  over  and  above  my  said  lands  of  Croglin 
and  others.  Thirdly,  I  direct  and  appoint  my  said  trustees, 
named  in  the  said  trust-deed,  to  make  payment  of  the  legacies 
and  bequests  following,  viz. :  To  my  nephews,  Ebenezer  and 
Francis  Wilson  Paul,  the  sum  of  £2500  each,  to  my  nephews, 
Michael,  Ebenezer  and  Thomas  Johnstone,  the  sum  of  XI 500 
each ;  (but,  provided  always,  that  if  any  of  them  succeed  as  heir 
of  entail  to  my  estate  of  Croglin  before  his  legacy  becomes  pay- 
able, it  shall  thereby  lapse  and  become  void) :  To  Mary  Wilson, 
reputed  daughter  of  my  broAer  Alexander,  £300  Sterling,  all 
which  legacies  before  specified,  shall  be  payable  at  tbe  first  term 
of  Whitsunday  or  Martinmas  which  shall  happen  eighteen  months 
after  my  decease,  and  they  shall  not  vest  in,  or  become  payable 
to  the  several  legatees  until  the  said  term  of  payment  arrives, 
but  shall  bear  interest  therefrom,  till  paid,*'  &c.  '*  And  Sixthfy^ 
I  hereby  direct  and  appoint  my  trustees,  after  fulfilling  tbe  pnr- 
poses  of  tbe  trust,  to  convey  and  make  over,  or  pay,  to  the  said 
Frsncb  Wilaon  Paul*  Blary  Paul,  my  niece,  and  the  said  Michael 
Johnstone,  equally  amongst  them,  the  whole  residue  and  le- 
maioder  of  my  means  and  estate." 

And  on  .the  29th  of  November  18?)0,  he  executed  a 
second  deed  of  instmctions,  inter  aHa^  appointing  F. 
W.  Paul,  his  nephew,  one  of  his  trustees.  He  died, 
15th  March  18S1,  leaying  a  fortune  moch  more  than 
adequate  to  the  restricted  sum  of  £30,000,  and  payment 
of  the  legacies.  His  trustees  raised  a  mnltiplepoind- 
ing,  14th  June  1832,  on  the  narrative  that 

**  they  have  not  yet  been  able  to  invest  the  said  sum  of  j£80,000 
in  land,  as  directed  by  the  truster,  and  some  time  may  elapse  be- 
fore they  can  find  an  eligible  investment :  That  a  question  has 
arisen,  who  Is  entitled  to  tbe  interest  of  the  said  sum  of  j£dO,000 
until  it  be  80  invested  in  land.** 

In  this,  Mr  and  Mrs  Johnstone  (of  whom  the  latter, 
the  sister  of  the  deceased,  was  heiress  of  entail) 
dairoed, — That  the  interest  and  profits  which  have 
arisen^  and  shall  arise  on  the  saia  sum  of  £30,000, 
since  the  death  of  the  testator,  are  due,  and  should 
from  time  to  time  be  paid  to  her,  as  the  heiress  of 
entail  in  possession  of  the  estate  of  Croglin,  aye  and 
until  It  is  invested  in  the  purchase  of  land — ^Pleading 
—I.  That  (in  conformity  with  the  decision  of  the 
House  of  Lords,  in  the  case  of  the  E^rlof  Stair,  19th 
June  1827,)  the  deeds  before  recited  must  be  con- 
sidered as  containing  a  gift  of  the  sum  of  £30,000, 
part  of  the  testator's  means  and  estates,  to  the  claim- 
ant, and  to  the  severjil  persons  who  may  become  en- 
titled in  suceession  to  the  lands  of  Croglin,  by  virtue 
of  the  disposition  and  tailsie  thereof,  according  to  the 
several  rights  and  interests  of  the  claimant,  and  of 
such  persons  successively,  in  the  said  lands  of  Croglin, 
by  virtue  of  such  entail. — II.  That  the  donees  to  the 
said  sum  of  £30,000  are  entitled,  generally,  to  the  in- 


terest or  profits  arising  and  accruing  thereupon  from 
tbe  death  of  the  testator,  as  well  as  to  tbe  principal 
sum  itself.  They  are  entitled,  moreover,  to  that  in- 
terest, ih  the- cireum stances  of  this  case,  as  a  surrogn' 
turn  for  tbe  rents,  antil  the  lands  are  purchased. — III. 
That' the  allowance  of  three  years,  in  the  original  set- 
tlement, is  superseded  by  tbe  codicil  or  deed  of  instmc- 
tions, and  besides,  could  not,  under  any  circumstances, 
have  afibrded  any  bar  to  the  claim  of  the  existing  heir 
of  entail  for  the  interest,  as  a  surrogatum  for  the  rents. — 
IV.  That,  in  terms  of  the  said  judginent  of  the  Hnu^e 
of  Lords,  the  claimant  was,  and  is  therefore  entitled* 
and  the  several  heirs  who  may  succeed  to  her  in  tbe 
said  estate  of  Croglin  will  be  successively  entitled,  to 
the  interest  and  proceeds  of  the  said  sum  of  £30,000 
which  have  arisen  since  the  death  of  the  testator,  and 
which  shall  arise,  until  the  whole  of  the  capital  shall 
have  been  invested  in  land,  according  to  the  directions 
in  the  said  trust-deed,  after  deducting  the  costs  and  ex- 
penses of  collecting  and  applying  such  interest. — V. 
That  the  residue  being  only  divisible  "  after  fnlfilling 
the  purposes  of  the  trust,"  the  expenstes  of  the  iiivent- 
roent  of  the  capital  must  be  defrayed  out  of  such  re- 
sidue, and  form  no  deduction  from  that  sum  or  the  in- 
terest thereof. — VI.  That  the  parties  interested  in  the 
said  reversion  have  no  equitable  or  legal  claim  to  the 
profits  or  accumulations  which  may  arise  in  conse- 
quence of  the  delay  which,  from  prudential  motives, 
may  take  place  before  a  desirable  investment  may  of- 
fer for  the  benefit  of  the  heirs  of  entail. 

F.  W.  Paul,  Mary  Paul,  and  Michael  Johnstone, 
the  residuary  legatees,  claimed,  pleading — L  As  the 
testator  has  not  authorised  his  trustees  to  pay  any  in- 
terest to  his  heir  of  entail  arising  on  the  sum  appro- 
priated for  the  investment  of  land,  whatever  interest 
may  arise  on  that  sum  previous  to  the  actual  invest- 
ment, falls  into  and  forms  a  part  of  the  general  resi- 
due bequeathed  to  the  residuary  legatees. — 11.  At  all 
events,  if,  under  the  clause  referred  to  in  the  9th  ar- 
ticle of  this  condescendence,  the  trustees  be  entitled  to 
pay  over  any  interest  arising  on  the  sum  to  be  invest- 
ed, they  are  only  entitled  to  pay  over  such  interest  aa 
may  arise  from  and  after  Whitsunday  1834,  being  the 
first  term  that  happened  three  years  after  the  death 
of  the  testator ;  and  the  interest  arising  previous  to 
that  term,  falls  into  the  general  residue. — III.  Sup- 
posing the  heiress  of  entail  to  be  found  entitled  to  the 
mterest  arising  on  the  £30,000,  she  would  be  entitled 
to  no  more  than  the  interest  actually  drawn  from  the 
bank,  or  otherwise,  thereon, — and  legacy-duty,  if  any, 
the  expense  of  investment  or  other  legal  claims,  fall 
to  be  borne  by,  and  retained  out  of  the  said  £30,000 ; 
and  the  claimants  make  their  claim  accordingly. 

"  The  Lord  Ordinary  (7th  June  1833,)  having  heard  parties* 
procurators,  and  thereafter  considered  the  clo!^  record,  and 
whole  process,  Sustains  the  claim  of  Francis  Wilson  Paul  snd 
Adam  Wilson,  solicitor  in  the  Supreme  Courts,  his  factor  and 
commissioner,  and  Miss  Mary  Paul  and  Michael  Johnstone,  to 
the  interest  accruing  on  the  sum  of  £30,000  libelled,  prior  to 
Whitsunday  1334,  being  the  first  term  that  happened  three  years 
after  the  deotb  of  Francis  Wilson,  the  granter  of  the  trust-deed, 
and  deeds  of  instructions  libelled :  Repels  the  claim  of  Mm  Janet 
Johnstone  Wilson  and  her  husband  to  that  extent ;  and  decerns 
in  the  preference  and  against  the  raisers  of  the  multiplepoinding 
accoriingly :  Finds  uo  expenses  due  to  any  of  the  claimauts.— 


i 


590 


THE  SCOTTISH  JURIST. 


[July 


■bMMM 


Note,— In  tbe  case  of  Lord  Stair,  Imo,  Thcr«  was  no  expr«M 
direction  to  accumulate  for  extension  of  the  estate  to  be  pur* 
chased  and  enUiled,  and  yet  the  oniy  Nitemative  mode  of  disposal 
was  accumulation  to  an  unlimited  extent  for  that  purpose,  unless 
the  interest  was  given  to  the  heir  of  entail,  from  the  first  period 
at  which  the  funds  could  be  held  to  jrield  interest     2do,  No 
term  was  fixed  after  which  th«  interest  of  the  uninvested  fund 
was  to  be  paid  to  the  heir  of  entail,  so  that  if  not  given  to  him 
from  the  first,  this  interest  could  never  be  given  to  him  at  all, 
however  long  the  time  might  be  which  elapsed  before  lands  could 
be  acquired  and  entailed ;  and  the  first  heir  might  receive  nothing 
for  bis  whole  life.     Nay,  this  might  extend  to  a  succession  of 
heirs  of  entail.     The'Lord  Ordinary  was  one  of  those  Judges 
who  did  not  think  these  circumstances  conclusive,  because  he 
conceived  there  was  a  sufficient  implied  authority  to  accumulate 
in  the  words  of  direction  to  ^he  trustees  used ;  and  that  Scotch 
entailers,  in  general,  were  very  little  anxious  that  their  deeds 
should  have  an  equitable  effect  upon  the  interests  of  the  heirs  of 
entail,  and  thought  anxiouslv  only  of  establishing  in  perpetuity 
an  estate  and  name.     And  he  saw  nothing  at  all  strange^  or  un- 
reasonable, according  to  the  ordinary  ideas  of  such  entailers,  in 
directing  trustees  to  lay  out  the  residue  of  a  trust  estate  in  buy- 
ing land  and  entailing  it  on  a  series  of  heirs,  and  accumulating 
Oke  profits  of  the  fund,  until  this  could  be  done.     But  these  cir- 
cumstances, particularly  the  last  one,  were  thought  by  the  mi- 
nority of  this  Court,  and  by  the  House  of  Lords,  to  be  condu- 
aive ;  and  the  Lord  Ordinary  now  adopts  that  view  of  the  case 
of  Lord  Stair,  and  means  to  adhere  to  it  as  a  precedent.  ^   But 
it  is  a  precedent  not  spplicable  to  the  present  case.     For  in  the 
present  case,  (Iff,)  There  are  residuaiy  legatees,  in  whom  vests 
without  difllculty,  by  the  settlement,  whatever  does  not  go  to  the 
heir  of  entail ;  (2(i(y»)  There  is  a  limited  term  expressly  provided, 
after  which  the  heir  of  entail  shall  receive  the  interest  of  the  sum 
destined  to  be  vested  in  entailed  land,  in  case  such  investiture 
shall  be  delayed.     In  these  drcnmstances,  the  Lord  Ordinary 
does  not  see  how  that  heir  can  claim  that  interest,  before  the 
tern  fixed  by  the  testator.     The  testator,  in  the  original  trust- 
disposition,  expressly  stating  himself  to  contemplate  that  the  re- 
sidue of  his  estate  as  at  the  time  of  his  death,  might  or  might  not 
amount  to  j£45,000,  provides,  that  in  case  it  amounted  to  that 
sum,  it  should  be  laid  out  in  land  to  be  entailed  as  soon  as  con- 
venient ;  and  in  case  it  did  not  amount  to  that  sum,  that  the  in- 
terest of  it  should  be  accumulated,  and  added  to  the  capital. 
Until  it  did  amount  to  that  sum,  and  then  it  should  be  vested  in 
land,  to  be  entailed.     And  having  all  this  in  view,  he  provides, 
*  that  in  case  my  said  trustees  shall  not  have  had  it  in  their 
power  to  make  the  said  purchase,  and  to  have  entailed  the  same, 
as  aforesaid,  by  the  first  term  of  Whitsunday  or  Martinmas,  shall 
happen  after  the  lapse  of  three  years  from  my  decease,  then  my 
•aid  trustees  shall,  from  and  after  the  said  first  term  of  Whit- 
sunday or  Martinmaa  that  shall  happen  three  years  after  my 
death,  or  at  least  from  and  after  the  first  term  of  Whitsunday  or 
Martinmas  thereafter,  that  shall  happen  after  the  said  residue  of 
my  estate  has  accumulated  to  £45,000,  pay  over  to  the  heir  of 
entail  for  the  time,  in  the  right  and  possession  of  my  said  estate 
of  Groglin,  the  whole  yearlv  rents  and  proceeds  of  the  residue 
of  my  said  real  and  personal  estate,  ay  and  until  it  shall  be  in- 
vested in  the  purchase  of  lands,  to  be  entailed  as  hereby  directed.* 
Now,  this  must  allude  to  the  difficulty  of  finding  proper  lands ; 
for  it  manifestly  contemplates  the  difficulty  as  continuing  after 
the  j£45,000  were  accumulated.     And  it  provides,  as  the  great- 
est thing  which,  in  naj  case,  it  bestows  on  the  heir  of  entail, 
that  he  may  have  the  interest  of  the  fund  after  the  first  term  of 
Whitsunday  or  Martinmas,  after  three  years  from  the  testator's 
death ;  and  as  the  least  given  to  him,  in  any  case,  i.  e,  something 
less  than  the  preceding,  that  he  shall  have  the  interest  after  the 
first  term  thereafter  that  shall  happen  after  the  residue  has  ac- 
cumulated to  £45,000.     Now,  if  the  residue  at  the  testator's 
death  had  been  £45,000  or  more,  could  the  heir  of  entail  have 
obtained  the  interest  of  this  sum  during  the  three  years  ?  No ; 
For  that  would  have  been  a  manifest  excess  of  what  the  deed 
gave  him,  and  intended  to  give  him,  i.  e.  a  right  to  this  interest 
after  three  years  after  the  entailer's  death.    But  if  he  could  not 
have  datmed  the  interest  of  £45,000,  in  case  the  residue  at  tbe 
eotailef  8  death  bad  amounted  to  that  sum,  as  little  can  he  claim 


the  interest  of  the  £90,000,  which  is  simply  surrogated  in  place 
of  the  £4J,000,  all  else  remaining  unchanged.  The  Lord  Or- 
dinary observes,  that  there  is  an  apparent  inaccurate  expression 
in  the  deed,  which  speaks  of  the  interest  of  the  residue  as  going 
to  tbe  heir,  whereas  what  was  meant  was  the  interest  cif  the 
£45,000,  afterwards  £30,000.  But  this  general  word  residue 
is  sufficiently  qualified  by  the  context,  the  words  being  '  the  re- 
sidue of  my  said  real  and  personal  esUte,  ay  and  until  it  shall  be 
invested  in  the  purchase  of  lands  to  be  entailed,'  showing  that 
the  sum  of  £45,000,  now  £dO,000,  only  was  meant." 

Mr  and  Mrs  Johnstone  reclaimed.  At  adrising, 
26th  June  18S3, 

Lard  Meattowbank  would  propose  cases,  out  of  deference  to 
the  long  note  of  the  Lord  Ordinary,  although  his  own  opinion 
was  quite  clear. 

Lord  JuMtice- Clerk  thought  that  it  would  be  respectful  to  the 
Lord  Ordinary  for  the  Court  to  consider  the  deed  at  home,  and 
delay  giving  judgment  till  another  day.  Perhaps  cases  would 
not  be  needed.  He  would  beg  the  attention  of  counsel  to  the 
words  of  the  first  clause :  **  In  case  the  trustees  have  it  not  in 
their  power  to  purchase  and  entail,  as  aforesaid,"  &c.  The  sum 
to  be  laid  out  in  lands  was  £45,000.  To  this  the  whole  directions 
applied.  However,  the  Court  would  delay  giving  their  opi- 
nions. 

At  a  second  advising. 

Lord  JusOce-Cterk  had  a  clear  opinion  against  the  interlocutor 
of  the  Lord  Ordinary.  Look  at  the  prorisions  of  the  deed  :  !«/, 
£45,000  had  been  set  apart.  But  it  was  provided,  that  if  that 
sum  was  accumulated  sooner,  the  interest  should  be  paid  over  to 
the  heiress  of  entail  at  the  first  term  after  the  period  should  ar- 
rive. 2ri,  £30,000  had  been  substituted  for  £45,00a  But, 
this  made  no  alteration  on  the  duty  of  the  trustees.  l*herefor% 
from  the  first  term  after  the  death  of  Mr  Wilson,  this  lady  could 
say,  *'  i  am  entitled  to  have  the  interest,  in  terms  of  the  inten- 
tion of  the  truster,  as  it  has  not  been  found  necessary  to  accu- 
mulate." He  would  decern  in  favour  of  the  heipeaa  of  entaiL 
The  money  was  lying  ready,  and  there  was  an  express  provision 
here,  which  was  not  the  case  in  the  cause  of  Lord  Stair. 

Lord  Gienlee  was  of  the  opinion  of  the  minority  in  the  case  of 
Lord  Stair.     He  concurred. 

Lord  Cringletie  was  clear,  that  if  Mr  Wilson  had  died  with 
£30,000  in  his  coffers,  the  interest  would  have  been  due  to  tbe 
heiress  of  entail  from  the  first  term  thereafter* 

The  Court 

**  alter  the  interlocutor  complained  of,  Sustain  the  daim  for 
the  present  claimants  to  the  interest  actually  arising  from  tbe 
aum  of  £90,000  libelled,  bdng  the  fund  in  mediOf  and  decern." 

Authorities  for  Mrs  Johnstone. — Earl  of  Stair,  I9th  June 
18*29.  Arbuthnot,  4th  January  1758.  Parish  of  Cardross,  5th 
July  1700. 

Second  Division. — ^Lord  Ordinary,  Mackenzie. — For  Mrs 
Johnstone,  Dean  of  Faculty  (Hope),  Skene,  J.  1.  Henderson. 
— For  Legatees,  Jameson,  Wilson.-^Oeorge  Stoddart,  and  W. 
Fraser,  Junior,  W.S.,  James  Ooldie,  W.S.,  and  Adam  WiU 
son,  S.S.C.,  Agents.-— Mr  Thomson,  Cleric— |.r.  C.} 

1  Uh  July  18S3. 

No.  463.-— RoKALD  M^DoNALDy  &c^   Suspenders,  v. 
William  Parlanb,  Charger. 

Jurisdiction  -—Arrestment  — Water-Bailie  —  Frith — Canal A 

venel  coming  down  the  Forth  and  Qjfde  Canal  having  been  arrested 
in  the  Canal  Basin  at  Bowling  Beuf^  in  the  Cfyde,  on  the  depen-^ 
denee  of  an  action  brought  before  the  Waier^BaUie  ogainti  the 
moMter,  but  not  the  owner^  fir /umishinge  to  the  veeael , — the 
Bailie  heunng  on  a  proof  decerned  in  the  action ;  and  thedefindert 
pleading  in  a  nu/tentionr^L  watU  ofjuritdiction  in  the  Bailie  ; 
2,  the  owner  not  cited ;  3.  no  rtleoant  libelling  ^a  $hip  debt  • 
4.  no  competent  arrettment  g  5.no  debt  owing  Jar  which  the  ship 
should  be  arretted,  or  the  owners  or  cautioners  made  liable 
The  Court  recalled  the  inlerloeuior  of  the  Lord  Ordinmry  jvs. 
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pending  tkt  Idiers^  and  rewritttd  to  Ikt  Lord  Ordinary  to  kgat 
on  tht  whole  causot  jfc.  j^c. 

In  March  18S0|  the  charger  raised  an  action  before 
the  Water-Bailie  of  Clyde,  against  M*Coag,  master 
of  the  smack  Margaret,  of  Oban,  of  which  Derepas 
was  owner,  for  £9,  1 1. 9.  as  the  amount  of  furnishings 
to  the  crew.  On  the  dependence,  the  smack  was  ar« 
rested,  6th  March  1830,  in  a  basin  of  the  Forth  and 
Clyde  Canal,  near  Bowling  Bay,  in  the  Clyde,  the 
execution  bearing,  that  the  officer 

**  fenced  and  arretted  the  said  ressel,  With  her  fioat-hoat,  fufni* 
tiire  and  apparelling,  as  she  presently  remains  in  said  basin  of 
Bowling  Bay." 

The  arrestment  was  loosed,  upon  caution  by  the 
owner  and  the  suspenders,  9th  March  1830«  On  the 
11th,  the  charger  obtained  decree  in  absence  against 
M'Coag,  and  thereafter  raised  a  forthcoming  on  the 
arrestment.  To  that  action,  Derepas,  the  owner,  who 
had  raised  an  action  of  damages  for  the  detention  of 
the  vessel,  was  not  cited.  The  suspenders  gare  in 
defences,  pleading.  That  Derepas  should  hare  been 
called :  That  the  vessel  was  arrested  beyond  the  juris- 
diction of  the  Water* Bailie ;  and  that  there  was  no 
debt  due  for  which  the  vessel  could  be  arrested,  or  the 
owner  or  suspenders  (cantioners)  made  responsible.  A 
proof  was  allowed  and  taken.  The  Bailie  sustained 
the  competency  of  the  action  and  arrestment,  and  de- 
cerned, 

**  in  respect  it  appears  from  the  evidence  adduced  that  the  basin 
where  tbe  vessel  in  question  was  arrested  is  not  an  inland  fresh* 
water  basin  of  tbe  canal,  but  tbe  sea  basin  at  tbe  western  termi* 
nation  of  the  canal,  by  which  tbe  canal  communicates  with  the 
sea  or  fritb  of  Clyde,  and  into  which  tbe  tide  flows  wben  tbe 
gat^  separating  it  from  the  sea  are  open,  as  into  a  wet-dock.'* 

McDonald,  &c.,  suspended,  pleading — I.  The  Water- 
Bailie  had  no  jurisaiction,  and  was  not  entitled  to 
issue  the  precept  of  arrestment  or  to  judge  in  the 
cause.^*lL  Supposing  the  Water-Bailie  to  have  had 
jurisdiction  to  judge  in  the  forthcoming,  the  action 
ought  to  have  been  dismissed,  in  respect  that  the 
owner  of  the  vessel  was  not  cited  as  common  debtor 
in  the  ship*s  debt,  and  a  joint  cautioner  In  the  bond.-* 
III.  The  arrestment  havine  been  used  on  the  depen* 
dence  of  an  action  which  did  not  relevantly  libel  a  ship 
debt,  and  to  which  the  owner  was  nut  called  as  a  party, 
was  inept. — IV.  The  arrestment  was  ineflfectual,  in  re- 
spect that  the  vessel  was  arrested  in  the  Forth  and 
Clyde  Canal,  or  a  basin  of  that  canal,  over  which  the 
Water-Bailie  had  no  jurisdiction,  and  the  snspenders 
are  not  liable  to  make  forthcoming. — V.  There  is  no 
debt  owing  for  which  the  vessel  was  liable  to  be  ar- 
rested, or  which  the  owner  or  suspenders  are  liable  to 
pay.  The  charger  pleaded,— The  judgment  brought 
under  review  is  well  founded,  in  respect  that  the  re- 
spondent had  regularly  obtained  a  valid  decree  from 
a  competent  court  against  his  debtor,  and  thereaf- 
ter regularly  and  competently  arrested  the  subject, 
which  the  suspenders  bound  themselves  to  make  forth- 
coming, within  the  limits  of  the  jurisdiction  of  the 
Judge  oy  whom  the  warrant  of  arrestment  was  granted, 
and  the  said  subject  was  liable  to  be  attached  for  pay- 
ment of  the  charger's  debt. 

**  Tbe  Lord  Ordinary  (31st  June  1882,)  having  beard  parties* 
procurators,  and  considered  tbe  closed  record  and  proof— Finds 


that  tbe  arrestment  of  tbe  verael,  which  led  to  tbe  procedure 
terminating  in  tbe  decree  now  under  suspension,  was  laid  on  by 
tbe  authority  of  the  Water-Bailie  of  the  river  Clyde :  Finds  it 
proved  that  the  vessel  was  lying,  at  tbe  time  of  tbe  said  arrest- 
ment, in  a  basin  of  tbe  Forth  and  Clyde  Canal,  above  the  ordi- 
nary level  of  tbe  river,  and  separated  from  it  by  a  lock  through 
which  vessels  must  descend  in  passing  from  the  said  basin  into 
the  river  i  Finds,  therefore,  that  the  vessel  was  not  within  the 
jurisdiction  of  tbe  Water-Bailie,  and  thereforesuspends  the  letters 
rinplicUer,  and  decerns ;  finds  the  suspender  entitled  to  expenses, 
and  allows  an  account  thereof  to  be  given  in,  and  to  be  taxed  by 
theauditor.—^oie.— The  jurisdiction  of  tbe  Water-Bailie  is  exer- 
cised '  infra  Fluvium  de  Cljfdg,  ubi  mareJluU  et  r^uit,*  fe.  The 
vessel,  at  the  time  of  the  arrest,  was  lying  in  a  basin  of  the  Forth 
and  Clyde  Canal,  which,  though  sometimes  called  the  sea  basin) 
from  the  circumstance  of  its  bieing  the  basin  nearest  its  western 
outlet,  is  truly  part  of  the  canal,  being  an  artificial  excavation 
above  the  ordinary  level  of  tbe  river,  an^  separated  from 
it  by  a  lock.  In  these  circumstances,  it  does  >iot  appear  to  the 
Jjord Ordinary  that  tbe  occasional  over-flow  of  the  Ulyde  into 
tbe  basin,  in  very  high  floods  and  very  high  tides,  can  be  held, 
in  sound  construction,  to  constitute  this  a  part  of  the  Clyde, 
so  as  to  sukgect  it  to  the  jurisdiction  of  the  Water-Bailie.  It 
was  also  maintained  in  aigument  by  tbe  charger,  that  before 
the  canal  was  made,  the  tide  went  beyond  the  limits  of  this 
basin  ;  that  its  gUus  was  therefore  .originally  within  tbe  juris- 
diction of  the  Water-Bailie,  and  that  there  was  nothing  in 
tbe  canal  acts  limiting  that  jurisdiction.  But,  in  the  Jirti 
place,  the  proof  contains  no  evidence  of  tbe  fact ;  and  2d(y,  tbe 
conclusion  appears  to  the  Lord  Ordinary  to  be  erroneous  in  law* 
For,  even  if  this  or  any  other  part  of  the  line  of  the  «anal  did 
run  within  the  former  tideway,  tbe  necessary  efiect  of  the  em- 
bankments and  locks,  or  other  operations  authorised  by  Statute, 
was  to  exclude  tbe  Clyde, '  uhi  mare  Jluit  el  rxfiuit,*  aud  conse- 
quently to  exclude  the  Water-Bailie's  jurisdiction.** 

The  charger  reclaimed.  After  various  delays,  cases 
were  ordered.    And  on  advising  these, 

Lord  Justice'  Gerk  observed,  that  tbe  csase  had  been  delayed 
for  certain  explanations  as  to  where  the  dues  of  tbe  basin  were 
payable.  As  fiir  as  the  Court  could  discover  frcmi  the  proof,  it 
appeared  that  the  basin  was  cut  out  of  a  promontory  in  the 
Clyde,  and  that  the  river  had  nothing  to  do  with  tbe  basin.  It 
was  not  pretended  that  the  river  trustees  had  made  it  West 
Indiameu  often  halted  in  Bowling  Bay.  But  they  bad  nothing 
to  do  with  this  basin.  However,  be  bad  no  objection  to  remit 
for  further  inquiry. 

Lonl  Meadowbank  observed,  that  tbe  statement  regarding  tbe 
dues,  vix.— that  if  a  vessel  came  down  to  tbe  basin  it  paid  no- 
thiug  to  the  river  trustees,— while  they  exacted  dues  if  it  went 
up  the  river  into  the  basin— amounted  to  no  more  than  this,  that 
the  collector  found  it  convenient  to  let  vessels  get  through  the 
lock  before  he  exacted  the  dues  payable  for  coming  up  the  river. 
Even  if  this  vessel  bad  come  up  the  river  instead  of  going  down 
the  canal,  it  would  have  been  past  tbe  jurisdiction  of  tbe  Water- 
Bailie,  if  it  had  got  into  the  baain  at  Bowling  Bay.  Tbe  river 
bad  nothinff  to  do  with  the  basin.  Suppose  that  a  proprietor 
on  the  bank  of  tbe  Clyde  should  turn  his  private  property  into 
a  lock,  would  it  be  a  ttatio  navium  T  The  simple  question  was^ 
whether  tbe  basin  was  in  tbe  canal  or  not  ? 

Lord  Cringletie  observed,  that  the  River-Bailies  were  entitled 
to  make  harbours  all  along  tbe  river.  If  the  public  were  admit- 
ted to  a  private  approach,  did  it  not  thereby  become  public  ? 
He  held  the  basin  to  be  a  ttalio  naoium.  It  bad  become  so  un- 
der tbe  Act  of  Parliament.  For  the  trustees  of  tbe  river  had 
jurisdiction  as  far  as  the  highest  tide  rose.  And  the  tide  enter- 
ed into  this  basin.  It  did  not  alter  tbe  case,  that  tbe  Canal  Com- 
pany bad  chosen  to  make  their  basin  within  the  high  tide  mark. 
Vet  he  was  clear  for  suspending  the  letters  on  other  grounds. 

Lord  Gienim  held  tbe  question  to  be,  what  jurisdiction  was 
this  case  then  subject  to  ?  For  now  the  Admiiml^  jurisdiction 
covered  it,— although  then,  either  tbe  Water-Baihe  or  tbe  High 
Admiral  must  have  tried  a  maritime  case.  He  sgreed  with  Lord 
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Fullerton, — yei  he  would  recal  hoc  ttaiu,  and  remit  to  hear  on 
the  whole  cause. 

Tbe  Court 

**  recal  the  interiocutor  complained  of  in  hoe  ttaiu,  and  remit 
to  Lord  Mackenzie,  in  place  ot  Lord  Fullerton,  to  hear  parties 
further  on  the  whole  cause,  Mijtio  do  as  his  Lordship  shall  seem 
just" 

Suspenders*  Aulli^tf.— 1681,  c.  10. 

Second  Division. — Lord  Ordinary,  Fullerton. — Jet,  Dean  of 
Faculty  (Hops).  J.  Anderson.—^//.  A.  M'Neill— John  M*- 
Gill  and  Charles  Fisher,  S.S.G.,  Agents.  — Mr  Thomson, 
Clerk [T.  a]  i 

WthJultf  1833. 
No.  464.— A.,  Pursuer,  v.  B.,  Defender. 

Process — Power  to  Decern— Regulation  Roll — Held,  that  the 
Court  have  no  power  to  authorise  the  Lord  Ordinary  to  decern 
in  absence,  in  an  action  which  had  not  gone  to  the  regulation 
roll,  and  in  which  tfi£  Lord  Ordinary  had  not  made  avisiandum 
to  himself. 

In  ihia  case  the  summons  was  called,  taken  out  to 
see,  and  returned  without  defences;  bat,  from  the 
lateness  of  the  period,  at  the  close  of  the  summer-ses- 
sion, there  was  not  time  to  get  the  case  into  the  regu- 
lation roll  for  the  purpose  of  obtaining  decree  in  ab- 
sence. Accordingly  the  pursuer  applied  to  the  Court, 
praying  them  to  grant  authority  to  the  Lord  Ordinary, 
to  decern  in  absence  as  the  case  stood.     At  advising, 

Lord  Justice- Clerk  said,  that  the  Conrt  had  no  power  to  grant 
any  such  authority.  The  case  must  either  be  in  the  regulation 
roll,  or  before  the  Lord  Ordinary  by  avizandum,  in  order  to  en- 
title him  to  pronounce  decree  in  it. 

The  Court  unanimously  refused  tbe  note. 

Second  Division. -*-Lord  Ordinary  •— ^c*. 

,^Ait,  .— .  & 

Agents.— Mr  ,  Clerk.— [T.  C] 


11/A  Ji//y  1833. 

No.  465. — JoHNSTOHE,  &c..  Petitioners. 

Process — ^Bankrupt  Act — Composition— Discbaige — Meetings 

— Two  meetings  of  creditors  having  been  heldf  asid  hamng  con- 

tidered  and  approved  of  an  offer  of  compositionf  but  the  content 

of  a  particular  credit*ir  not  having  been  tuccrtainedf  a  Petition 

Jbr  approval  and  discharge  wot  refuted. 

In  this  petition,  for  approval  of  composition  and 
for  discharge,  it  was  stated,  that  the  two  meetings  re- 
quired by  the  Statute  had  been  held,  and  had  sanc- 
tioned the  application,  but  that,  in  regard  to  an  absent 
creditor,  although  the  trustee  had  written  to  him  for 
his  consent,  his  answer  had  not  yet  been  received.  In 
these  circumstances,  at  advising. 

Lord  Justice-Clerk  would  not  advise  the  bankrapt  to  ask  for 
bis  discharge,  as  the  case  stood,  for  it  might  not  be  worth  the 
paper.  The  Court  bad  lately  refused  a  somewhat  similar  ap« 
plication. 

The  Conrt  refused  the  petition. 

Second  Division — Jet,  Sbaw.-~  ,  Agent- 

Mr  ,  Clerk.— LT.  C] 

11th  July  ISSS. 

No.  466. — William  Hontbr  &  William  Wilson, 
Suspenders,  v.  Peter  Hill,  Charger, 

Annuity  Tax— Ministers*  Stipend  of  the  City  of  Edinburgh— 
Stent- llorning^-City  Collector— Royalty,  Ancient  and  Ex- 


tended— Held,  L  That  the  present  method  <f  ttetUing  the  in- 
habitants  of  Edinburgh  Jbr  annuity,  is  legal,  and  cannot  at  any 
rate  be  obfected  to  by  way  of  exception  and  tutpenti»n  of  a  charge, 
'-'IL  That  horning  it  competent  under  the  Jet  6th  June  1661, 
and  extends  also  to  the  sums  collected  under  the  Jet  49  Geo,  II L, 
c,  2L — ///.  That  the  Collector  of  the  City  Tares  is  the  proper 
charger,  and  is  not  bound  to  produce  a  stamped  eommitsiony  and 
can  grant  a  valid  diteharge. — /K.  2%at  the  amoutU  ievied,  the 
extent  over  which  it  it  levied,  and  the  purpotet  to  sohick  it  is 
applied,  were  authorised  by  the  Statutes, 

Peter  Hill,  collector  of  taxes  for  the  city  of  Edin- 
burgh, charged  the  suspenders,  4th  June  1833,  on  the 
Act  6th  June  1661,  for  payment  of  annuity  money. 
These  charges  they  suspended,  setting  forth,  that 
the  annuity-tax  had  originated  in  an  application  in 
1633-4,  by  the  Magistrates  to  the  Scottish  Parliament, 
who  appointed  to  be  raised,  by  general  aasessmeok  on 
the  inhabitants,  the  sum  of  12,000  merks,  which  was 
afterwards  increased  to  19,000  merks,  at  six  per  cent., 
by  Act  I9th  June  1649,  and  6th  June  1661 :  That  the 
latter  Act  made  proYision  for  the  maintenance  of  six 
ministers  by  the  said  assessment,  and  enacted  that  the 
annuity  shoold  be 

**  collected  by  the  deacons  of  the  kirks,  or  by  a  collector  to  be 
appointed  by  the  magistrates  and  council  of  the  said  boigb,  in 
their  option,  &c. ;  and  shall  be  laid  upon  all  the  inhabitants,  ten- 
ants, and  occupiers  of  the  said  bouses  within  the  said  burgh, 
after  exact  survey  before  sworn  men  in  every  paroche,  who  s^ll 
survey  and  value  the  house  maiUs  aforesaid,  whereof  two  shall 
be  dtzens  to  be  chosen  and  sworn  by  the  Town-Councill,  and 
other  two  shall  be  nominat,  chosen  and  swome  be  tbe  College 
of  Justice^  or  such  as  they  shall  appoint.  And  tbe  roll  of  tbe 
rents,  l>eing  subscribed  be  tbe  said  four  surveyors  in  every  p«. 
rocbe,  shall  be  the  unalterable  rule  for  collecting  for  that  year,** 

That  the  said  Act  applied  solely  to  the  ancient 
royalty,  within  which  the  suspenders  did  not  reside : 
That  the  Magistrates  had  drawn  more  than  19,000 
merks,  supported  more  than  six  ministers  out  of  it, 
and  placea  the  surplus  in  the  city  Exchequer :  That 
the  Magistrates  had  obtained  another  Act,  49  Geo. 
III.,  c  21,  for  extending  the  royalty,  and,  inter  alia^ 
for  erecting  certain  churches,  and  containing  the  fol- 
lowing clause  :-— 

"  And  to  prevent  all  doubt  respecting  the  legality  of  levying  and 
applying  to  this  and  similar  purposes,  the  annuitv  of  six  pounds 
per  centum,  on  the  rents  of  houses,  shops,  booths,  cellars,  and 
premises  which  the  said  Lord  Provost  and  Magistntes,  and 
Council  have  been  in  use  to  levy  within  the  city,  along  wiUi  tbe 
other  funds  or  revenues,  which  are  applicable,  either  in  whole  or 
in  part,  to  the  pajrment  of  ministers*  stipends,  be  it  enacted  and 
declared,  that  the  said  Provost,  Magistrates,  and  Council,  and 
their  successors  in  office,  shall  be,  and  they  are  hereby  authorised 
and  empowered,  not  only  to  levy,  as  they  have  hitherto  been  in 
use  to  levy,  the  said  annuity  at  six  per  centum  upon  tbe  yearly 
rents  of  all  inhabited  bouses,  shops,  booths,  cellars  and  premises 
within  the  said  city  and  roj[altv  thereof,  whether  extended  by  the 
said  recited  Acts,  or  by  this  Act,  and  to  apply  the  sane,  as  they 
have  hitherto  been  in  use  to  apply  it,  along  vritb  tbe  foresaid 
other  funds  or. revenues,  as  far  as  those  other  funds  or  revenues 
are  so  applicable,  for  the  payment  of  the  stipends  of  all  tbe 
ministers  of  the  present  ehurchea  of  the  said  city  and  royalty ; 
but  alao  to  apply  an  e^ual  proportion  of  tbe  said  annuity,  in  com. 
mon  with  the  aforesaid  other  funds  or  revenues,  in  so  fiv  as 
those  other  funds  and  revenues  are  so  applicable  for  tbe  payment 
of  the  stipend  or  stipends  of  such  minister  or  ministers  as  may 
be  appointed  to  tbe  churches  which  are  required  to  be  bi^  under 
the  authority  of  this  Act,  in  manner  before  mentioned." 

That  shortly  thefetfter,  the  ministers  of  Edinbnrgh 
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had  raised  an  action  (to  wfitch  the  iDhabitants  were 
not  parties)  against  the  Magistrates,  claiming,  inter 
alia,  the  whole  of  the  above  **  annuity/'  which  action, 
as  far  as  regarded  the  annuity,  was  judicially  compro- 
mised, 1 1th  June  1813  ;  and  that  the  commission  from 
the  Magistrates  to  the  charger,  bore  date  4>th  August 
1813.  And  they  pleaded — I.  That  the  property  oc- 
cupied by  them  never  was  stented  in  terms  oc  the 
Statutes,  and  that  if  it  were  so,  the  sum  due  would 
be  much  less  than  that  charge^  for. — II.  That  as  the 
suiipenders  did  not  reside  within  the  ancient  royalty, 
letters  of  horning,  under  the  Act  1661,  were  incom- 
petent: That  the  Act  1809  warranted  no  proceed- 
ings other  than  |hose  hitherto  adopted  by  the  Magis- 
trates for  more  than  forty  years,  in  the  districts  where 
the  suspenders  resided,  viz. — summary  warrants,  as 
was  pointed  out  and  sanctioned  by  Lord  Newton,  in 
an  interlocutor  27th  July  1831 ill.  That  the  let- 
ters of  horning  were  inept — in  respect,  that  the  Sta- 
tutes did  not  authorise  any  collector  to  apply  for 
horning  in  his  own  name :  That  he  had  produced  no 
dulv  stamped  commission,  signed  by  the  Magistrates, 
auiuorising  him  to  collect  the  annuity,  which,  by  the 
judgment  of  Court,  11th  June  1813,  was  no  longer 
dae  to  the  Excheqner  of  the  burgh,  but  a  mere  local 
assessment  for  the  clergy :  That  he  had  produced  no 
warrant  from  the  clergy  ;  and  that  his  pretended  com- 
mission merely  authorised  him  to  uplift  the  annuity, 
as  his  predecessor  *'  had  been  in  use  to  do,"  viz.,  by 
summary  warrant,  and  it  was,  if  legal,  recalled  or  an- 
nulled by  the  judgment  of  the  Court. — IV.  That  as 
the  burgh  was  insolvent,  and  a  Parliamentary  com- 
mission was  about  to  be  obtained,  the  chai*ger  must 
exhibit  full  powers  to  grant  a  valid  discharge. — V. 
That,  while  the  Act  1661  authorises  19,000  merks  to 
be  levied  within  the  ancient  royalty,  for  six  ministers, 
the  charger  was  pressing  for  more,  beyond  the  ancient 
royalty,  to  maintain  eighteen  ministers :  That  the  Act, 
49  Geo.  ill.  c.  21,  was  misquoted,  as  49  Geo.  IIL  c 
59,  in  the  letters  of  horning :  That  the  Magistrates 
had  contravened  its  terms,  and  the  charger  truly 
acted  no  longer  for  their  interest  in  levying  the  an- 
nuity.— VI.  That  the  assessment  must  be  held  to  have 
ceased  when  the  stipends  were  £300  per  annum. 

Hill  g^ve  in  answers, — setting  forth,  That  the  Act 
of  Privy  Council,  I8th  March  1634,  provided,  in  con* 
formity  with  the  previous  Act  of  Parliament, 

*^  That  in  case  of  refusal  of  any  person  to  pay  the  tax  in 
question,  the  said  Provost  and  Bailies  do  direct  their  officers  to 
poind  their  goods,  or  ward  their  persona  for  the  same,  witboat 
any  farther  process  at  law:'* 

That  the  Act  1649  provided, 

'*  that  the  tenants,  inhabitants  or  possessors,  be  alvrays  subject 
to  payment  thereof,  and  liable  to  personal  and  real  execution  fur 
the  same  ;** 

and  required 

"  that  the  Magistrates  of  the  said  bnrgh  see  the  whole  Act 
and  ordinance  obeyed  and  performed,  and  pat  to  due  execution, 
according  to  the  tenor  thereof,  authorising  them  with  full  power 
to  do  every  thing  necessary  to  that  effect ;  and  the  estates  also 
ordain  letters  of  horning,  and  all  otber  executionals  necessary,  to 
be  direct  upon  this  Act,  in  form,  as  elTeirs  :" 

That  the  Act  1661,  provided,  inter  atia,  that  the  mi- 
nisters' stipendsi  an  annuity  of  six  per  cent.^ 

Vol.  V. 


**  shall  be  imposed  upon,  and  paid  be  the  inhabitants,  tenentis, 
and  occupiers  of  the  several  dwelling  houses,  chambers,  buiths, 
cellars,  and  all  other  houses,  high  and  laigh,  within  the  said  town, 
without  exemption,  or  exception  of  any  house,  of  whatsumcver 
holding  or  nature  the  saymne  be  of,  or  of  any  other  person  or  per- 
sons of  whatsumever  degree  or  qiialitie  or  place,  upon  pretence 
of  any  privilege  or  pretext  whatsoever,  and  his  Majesty,  with 
consent  foresaid,  ratifies  and  approves  the  possession  and  use  of 
payment  of  the  said  annuity  and  imposition,  since  the  same  has 
been  in  use  to  be  paid,  &c.,  requiring  and  commanding  the  dea* 
cons  of  the  kirk,  and  collectors,  ane  or  mae  to  be  appointed  by 
the  Magistrates  and  Ck)uncil  of  the  said  buigh,  to  collect,  gather, 
and  uplift  the  foresaid  annuity,  yet  resting  of  all  years  and  terms 
bygone,  and  in  time  coming,  and  that  the  Magistrates  of  the 
said  burgh  see  this  whole  Act  and  ordinance  obeyed,  and  put  to 
due  execution  according  to  the  tenor  thereof,  and  to  do  all  things 
necessary  to  that  effect ;  and  letters  of  homing,  and  all  other 
executionals  necessary,  are  ordained  to  be  directed  upon  this 
publi<5  Act,  in  form,  as  effeirs  :** 

And  that  the  Act  of  1809, 49  Geo.  III.  c  21,  provided 
(as  above  quoted  by  the  suspenders)  for  an  extension  of 
the  annuity  tax  :  That  the  immemorial  practice  had 
been  for  the  Magistrates  to  appoint  seven  stent-roasters, 
whose  annual  rolls,  which  lay  open  for  a  time,  annually, 
formed  the  rule  for  levying  the  annuity,  and  for  regular 
notices  to  be  served,  with  the  sanction  of  diligence  ia 
eight  days :  That  this  diligence  had  usually  been  sum- 
mary  poinding,  the  legality  of  which  was  settled  by  a 
decision  of  Lord  Newton  :  That  of  late  poinding  had 
been  resorted  to,  but  much  obstructed  by  ill-disposed 
persons ;  and  therefore  that  the  charger  had  been  forced 
to  obtain  letters  of  horning.  He  pleaded — That  the 
suspenders  were  legally  stented,  and  that  an  objection 
to  the  equality  of  the  assessment,  after  the  stent- 
masters  had  g^ven  their  final  report,  was  inadmissible 
by  way  of  exception :  That  the  ancient  and  the  ex- 
tended royalty  were  on  precisely  the  same  footing,  in 
reference  to  the  Act  1661  :  That  although  Lord 
Newton  had  found  summary  diligence  by  poinding 
competent,  diligence  by  horning  was  not  on  that  ac- 
count incompetent ;  and  that  his  decision  was  a  direct 
authority  for  the  charger,  on  other  points  of  the  case, 
viz.  the  authority  of  the  books  of  the  stent-master,  in 
fixing  and  liquidating  the  charge,  and  the  power  of 
the  city  collector  to  levy  the  assessment :  That  the 
Magistrates  were  expressly  authorised  to  name  col- 
lectors: That  the  judgment,  11th  June  1813,  regard- 
ing the  application  of  the  annuity,  did  not  idSFect  the 
mode  of  collection  ;  and  that  the  Parliamentary  com« 
mission  could  not  affect  the  collection  for  the  clergy : 
That  the  49th  Geo.  III.  c  21,  authorised  6  per  cent., 
without  limitation  of  amount  to  be  levied ;  and  that  it 
all  went  to  the  clergy. 

"  The  Lord  Ordinary  (9th  July  1883,)  having  considered  this 
bill,  with  the  answers  and  productions,  appoints  the  bill  and 
answers  to  be  printed,  and  copies  thereof  to  be  put  into  the  boxes 
of  the  Second  Division  of  the  Court  to-morrow,  in  order  to  be 
reported  on  Thursday. — Note, — It  is  certainly  from  no  doubt, 
and  no  idea  of  difficulty,  that  the  Lord  Ordinary  reports  the 
cause.  For  himself,  he  could  have  no  hesitation  in  at  once  re- 
fusing the  bill.  But  it  is  plainly  of  great  importance  that  the 
opinion  of  the  Court  should  be  obtained  in  the  case  as  soon  as 
possible.  There  seems  to  be  nothing  in  the  answers  but  what 
the  complainers  were  bound  to  know  before  presenting  their 
bill." 

At  advising,  the  suspenders  stated,  inter  alia,  that 
the  stent-masters  fur  tne  College  of  Justice,  although 
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nominally  elected,  never  acted :  That  there  was  no 
citizens*  8tent-roll  at  all :  That  the  other  stent-masters 
were  never  sworn  :  That  Mr  Smith,  who  was  sworn, 
never  made  a  survey ;  and  that  there  was  no  stent- 
roll  by  a  sworn  stent -master, — so  that  they  complained, 
not  of  an  unequal  stent,  but  of  the  absence  of  any  stent 
at  all.     But, 

Lord  Jvslice- Clerk  did  not  consider  it  necessary  to  have  any 
answer  fiom  the  charfrer,  as  he  was  clear  that  the  Court  were 
bound  to  refuse  the  bill, — \st^  There  was  nothing  in  the  first  ob- 
jection, that  Mr  Hill's  commission  was  not  stamped.  It  was  not 
denied,  and  it  was  matter  of  perfect  notoriety,  that  he  held  the 
office  of  collector  of  taxes  for  the  city.  He  had  handed  many 
receipts  to  himself,  who  never  thought  of  demanding  a  sight  of 
his  commission,  or  objecting  that  it  was  not  stamped,  before  pay- 
ing taxes.  A  stamp  could  not  be  asked  for.  An  exiract  of  his 
appointment  had  been  furnished,  in  order  to  afford  satisfaction 
as  to  its  du'e.  But  there  he  stood  as  collector,  and  was  entitled 
in  that  character  to  give  the  charge.  2J,  As  to  the  objection 
to  the  regularity  of  the  proceeding**,  that  the  property  of  the  sus- 
penders had  not  been  stented  in  terms  of  the  Act,  it  could  not 
be  listened  to.  It  was  not  denied  that  there  was  a  regular  stent, 
under  which  these  suspenders  were  rated,  along  with  other  people 
who  had  never  complained.  As  to  the  statement  that  the  sum 
was  overcharged,  he  would  only  observe,  that  these  people  were 
certified  to  be  in  arrear,  and  that  the  charge  given  was  for  ar- 
rears. 3</,  With  regard  to  the  third  objection,  that  letters  of 
homing  were  incompetent,  the  Act  1661  expressly  ordained 
**  letters  of  horning,  and  all  other  executionals,"  to  be  direct 
thereon,  in  form,  as  effeirs.  The  practice  hitherto  adopted  had 
been  that  of  selling  the  defHulter*8  goods,  brevi  manu,  at  the 
Cross,  and  that  was  fully  sanctioned  by  the  interlocutor  of 
Lord  Newton  in  1831.  But  that  decision,  surely,  did  not  render 


the  more  formal  method  incompetent.  The  objection  would 
have  told  better  the  other  way.  The  former  method  had  bt^en 
found  not  effectual.  And  horning  had  been  resorted  to,  because 
it  would  be  followed  up  by  the  proper  remedy  of  caption,  and  w»9 
altogether  the  most  regular  procedure.  The  Act  1661  provided, 
that  the  annuity  should  be  paid  by  advance,  and  quarterly,  that 
the  ministers  might  not  be  **  frustrate**  of  their  stipends.  The 
suspenders  might  have  been  charged  to  pay  not  only  the  arrear«, 
but  a  quarter  in  advance.  That,  however,  had  not  been  dunt-. 
He  was  sorry  to  say,  that  it  M'as  notorious  that  many  persons 
in  this  city  had  set  themselves  to  endeavour  to  defeat  the  lavr, 
and  deprive  the  reverend  clergy  of  the  maintenance  to  which 
they  were  so  justly  entitled.  But  the  Court  would  not  be 
moved  by  any  such  attempts,  and  he  trusted  that  no  countenance 
would  be  given  here  to  what  bad  disgraced  another  part  of  the 
empire. 

Lortl  Jdeadowbank  observed,  that  the  extract  of  Mr  Hill's  ap- 
pointment  was  stamped.  It  should  be  recorded  that  the  jndg- 
roent  was  unanimous. 

The  Court  remitted  to  the  Lord  Ordinary  to  refu<p 
the  bill,  after  consulting  the  Second  Division  of  the 
Court,  with  full  expenses. 

Authorities  for  Suspenders. — Acts,  IRth  March  16S4;  lOth 
June  1649;  6th  June  I66I.  Thomson,  p.  224.  49  Geo.  IH. 
c.  21,  1P09.  Ministers  of  Edinburgh  0.  Magistrates  of  Kdin- 
bnrgh,  llth  June  18 13.  not  reported.  Derision  by  Lord  Ne\r. 
ton,  27th  July  1881,  Magistrates  of  Edinbur^ti  (or  Feter  Hill), 
not  reported. 

Authorities  for  Charger  «/  sv}na* 

Second  Division. —  Lord  Ordinary,  Reporter,  MoncreilT — 
Jet.  Skene,  J.  W.  Hay.-*^/<.  Solicitor- General  (Cockbnnn, 
Jameson,  H.  J.  Robertson. —  Rol>ert  Deurhar,  and  Harry  lugli^, 
W.S.,  Agents.— Mr  Rolland,  Clerk.— LT.C] 


SUPPLEMENTARY  CASES. 


15/A  November  1833. 
No.  467. — David  Small  v.  Andrew  Robertson. 

Process — Reclaiming  Note— Bill  •  Chamber^ Competency. 

In  this  case,  the  Court  (First  Division),  on  the 
ground  of  incompetency,  refused  to  take  into  conside- 
ration a  reclaiming  note  from  a  judgment,  during  va- 
cation, of  a  Lord  Ordinary  of  the  Second  Division, 
although  it  was  alleged  that  his  Lordship  was  officiat- 
ing in  the  Bill-Chamber>  in  the  place  of  a  Judge  of 
the  First  Division. 

First  Division. — J.  Hatton,  W.S.,  and  G.  Monro,  S.S.C., 
Agents.— [fr./f.2>.l 


11  Ih  November  1832. 

No.  468.— Harper  v.  Balfour. 
Process — Reponing — Expenses. 

In  this  case,  the  Court  refused  to  interfere  with  the 
discretion  exercised  by  the  Lord  Ordinary,  in  fixing 
the  amount  of  expenses  to  be  paid  by  a  party  on  being 
reponed  against  a  judgment  by  default. 

First  Division.— Lord  Ordinary,  Medwyn.— Smith  &  Kin- 
near,  W.S.,  and  J.  Reddie,  W.S.,  Agents.— [ ''^«  ^.  -D.] 

23d  November  1832. 

No.  469.— Mfss  J.  Kyle,  Ac,  v»  Willi abi  Allan 

AND  Adam  White. 

Homologation— Minor—  Frand. 

In  this  case,  the  Court  held  as  irreleyant  to  infer  re- 
duction of  a  probative  document,  granted  after  ma- 


jority to  third  parties,  and  homologating  a  transaction 
completed  in  minority,  general  averments  of  misre- 
presentation and  concealment  on  the  part  of  the  minors 
brother,  with  whom  the  transaction  was  entered  into, 
and  that  the  minor  signed  it  without  knowing  its  con- 
tents, there  being  no  averment  of  mental  incapacity 

or  extreme  facility  on  the  part  of  the  gninter. 

Second  Division. — Lord  Ordinary,  Mackenxie. — jict.  Skene. 
^Jlt,  Robertson — W.  Allan,  S.S.C.,  J.  Thorbum,  S.SbC., 
and  R.  White,  W.S.,  Agent8.~[r. /T.Z).] 

24/ A  November  1832. 
No.  47(y. — Thomas  Lang  t?.  Archibald  Brucr. 

Process — Expenses— Honorary— /.  Afeetuttainedto  eounstif'r 
advice,  whiiher  a  proceu  tkould  be  advocated. — 21.  A  fee  Jor 
the  opinion  of  English  counsel,  taken  in  the  course  of  the  cause^ 
Ufitkout  the  sanction  of  the  Court,  or  concurrtace  of  the  oppouu 
parly t  disallowed. 

First  Division. — Greig  8e  Morton,  W.S.,  and  Allan  &  Bnicc, 
W.S.,  Agents.— [y.  H.  P.] 

SOlh  November  1832. 
No.  471.— Paton,  Petitioner. 
Poors'-Roll— Certificate. 
In  this  case,  the  minister  and  elders  •f  a  parish, 
having  certified  that  the  credit  of  astalement  made  by 
an  applicant  for  the  poors'-rolFs  rested  solely  on  him- 
self, the  Court,  on  hearing  that  the  applicant  had  lired 
for  three  years  in  the  parish,  intimated  that  it  was  the 
duty  of  kirk-sessions  to  make  due  inquiry  into  the 
truth  of  applicants'  statementSi  and  remitted  again  to 
the  minister  and  elders. 

first  Division.— [IT.  IT,  D.] 
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^k  December  1832. 

No.  472* — John  Stewart  (M'Leish's  Trustee),  r, 

James  Scott, 

fcinkriij)t — Act  1696 — Sale — Cirevinitaftce$  in  which  a  sale  of 
^^  horaet  by  a  bankrupt  to  one  of  Aii  crefiitorg,  on  the  ere  (^  the 
bankruptcy,,  was  held  (by  a  Judgment  of  the  Lord  Ordinary  ad' 
hered  to  in  abaencej  to  be  struck  at  by  the  Act  1696* 

Scott,  A  coach  proprietor  in  Edinburgh,  accepted  a 
bill  for  £93, 129.,  for  the  accommodation  of  M^Leish,  a 
vintner  and  coach-hirer  in  Perth,  which  fell  doe  on  23d 
May,  and  was  protested  by  the  holder  for  non-payment. 
Scott  being  in  Perth  on  24th  May,  bought  from  M<  Leish, 
for  £00,  a  set  of  carriage  horses,  which  sum  was  paid 
at  the  time  to  M*Leish*s  clerk,  and  immediately  there- 
after employed  by  him  in  retiring  the  bill.  M^Leish 
was  at  this  time  insolvent,  and  was  sequestrated  on 
29th  May.  Stewart,  the  trustee  on  his  estate,  brought 
a  reduction  of  the  sale  on  the  Act  1696.  The  Lord 
Ordinary  sustained  the  reasons  of  reduction,  adding  a 
note  containing  the  following  observations  : — 

*'  Though  the  Act  1696  is  not  to  be  stretched  beyond  its  due 
limitft,  it  appears  to  the  Lord  Ordinary,  that  it  would  have  no 
moaning  if  it  did  not  reach  a  transaction  so  situated.  It  seems 
to  be  of  little  consequence,  that  it  is  averred  that  there  had  been 
dealings  (between  M'Leish  and  Scott)  about  the  sale  of  all 
M*Leish*s  horses  before.  The  matter  here  is,  that  the  only 
actual  transaction  was  within  five  days  of  the  bankruptcy,  and 
that  it  is  distinctly  connected  with  the  relief  of  the  prior  obliga- 
tion by  means  of  it.  Whether  the  defender  had  an  actual  con- 
templation of  M*Leish*s  bankruptcy,  is  an  inquiry  not  necessary 
to  be  gone  into  in  a  reduction  on  the  Act  1696.  But  situated 
as  this  transaction  was,  the  Lord  Ordinary  cannot  think  that  any 
of  the  defender*s  statements  are  relevant  to  render  it  a  sale  in 
the  ordinary  course  of  business.  The  case  of  Ramsay  v.  Kirk- 
wood,  June  1 1,  1829,  appears  to  apply  in  principle,  with  this 
difference,  that  here  the  sale  is  to  the  creditor  himself." 

Scott  reclaimed,  but  before  his  note  could  appear 
for  advising,  was  sequestrated ;  and  his  trustee  refusing 
to  sist  himself,  the  note  was  refused. 

First  Division. — Lord  Ordinary.  Moncreiff. — W,  Spalding, 
S.S.C.,  and  Tod  &  Anderson,  W.S.,  Agents.~[y:  H.  D,^ 

1th  December  1832. 
No,  473. — Mrs  Gray  or  Croall  v.  Mr  Croall. 

Husband  and  Wife— Aliment. 

In  this  case,  which  was  an  action  of  aliment  at  Mrs 
CroaH'a  instance  against  her  husband,  the  Court 
awarded  Is.  per  day  of  aliment  to  the  pursuer,  turned 
out  of  doors  by  her  husband,  who  possessed  a  salary 
of  £78  per  annnm,  and  who  alleged  in  defence,  the 
adultery  of  his  wife,  for  which  he  had  raised  an  action 
of  divorce  against  her. 

First  Division — \W.  ff,  D.] 

7th  December  1832. 

No.  474. — Georob  Ryrie  o.  Donald  Ryrib  and 

Others. 
Process — Reclaiming  Note — Record. 
A  reclaiming  note  by  the  raiser  of  a  multiplepoind« 
ing  against  a  decree  of  consignation,  to  which  was  ap- 
pended the  summons,  but  not  the  claims,  held  compe- 
tent, on  the  ground  that  the  summons  set  forth  the 
whole  grounds  on  which  the  raiser  objected  to  the 
decree. 

First  Division.— Home  &  Rose,  W.S.,  and  C.  C.  Stewart, 
W.S.,  Agents.— I  r.  H.  I>.] 


1th  December  1832. 
No.  475. — James  Brown. 

Judicial  Factor— Special  Powers — The  Court  authorixed  a  fudi* 
citd  factor  on  a  landed  estate  to  let  leases  of  seven  yeari  dura^ 
tion,  but  not  longer. 

Brown,  the  judicial  factor  on  the  sequestrated  estate 
of  Graham  of  Gartmore,  relative  to  which,  consider- 
able litigation  at  the  instance  of  his  creditors  and  heir 
was  proceeding,  which  promised  to  subsist  for  years, 
applied  to  the  Court  for  power  to  let  the  farms  on  the 
estate,  which  had  fallen  out  of  lease,  on  leases  for 
thirteen  years.  The  Court  granted  warrant  for  exe- 
cuting leases  limited  to  an  endurance  of  seven  years, 
but  quoad  ultras  refused  the  application. 
Second  Division.— £.  McMillan,  S.S.C.,  Agent— [IT.  ff.  D.] 

20M  December  1832. 

No. 476. — Honourable  Mrs  M^Ksnzib  v.  The  Ma- 
gistrates OF  Dingwall. 

Process— Expenses — Appeal. 

Where  the  application  of  a  judgment  of  the  House 
of  Lords  is  not  resisted,  the  Court  will  not  award 
the  expense  of  the  petition  for  applying  it  against  the 
opposite  party. 

First  Division. —  J.  Bumess,  S.S.C.,  and  Home  &  Rose, 
W.S.,  Agents.— I r.  JI,  D.] 

22d  December  1832. 
No.  477.«-JoHN  Gordon  and  Others  V4  John 

GUNN.  > 

Curator  Bont8-;^77ie  appointment  of  a  curator  bonis  recalledf  on 
a  proof  led  of  the  party's  capacity  for  the  management  of  his 
affairs. 

The  Sheriff  having  lodged  the  report  which  had 
been  previously  ordered  in  this  case  (an^^,  Vol.  IV.  p. 
551),  containing  the  opinions  of  medical  men,  and  of 
the  Sheriff  himself,  on  personal  examination  of  the 
party  alleged  to  be  incapable,  the  Court  were  of  opi- 
nion, on  a  consideration  of  the  report  and  proof,  that 
though  Mr  Gordon's  mental  powers  were  impaired  by 
old  age  and  dishealth,  he  had  still  sufficient  capacity 
to  superintend  his  afiEiairs,  and  to  render  unnecessary 
the  appointment  of  a  curator  bonis  ;  and  it  was  ob- 
served from  the  Bench,  that  the  proof,  had  it  been 
before  them  at  the  original  application  for  the  appoint- 
ment, would  not  have  afforded  them  sufficient  grounds 
for  granting  it.  The  Court  accordingly  recalled  the 
appointment  of  John  Gunn  as  curator  bonis  to  the  pe- 
titioner, .John  Gordon,  and  appointed  the  said  John 
Gunn  to  lodge  his  accounts. 

First  Division. — A.  Snody,  S.S.C.,  and  Donaldson  &  Camp- 
bell, W.S.,  Agents.— f  jr.  H,  D,] 

92d  December  1832. 
No.  478. — George  Richan  v.  Andrew  Hill. 

Passive  Title — Diligence — A  party  charged  to  enter  heir  to  his 
father,  by  his  father's  creditor,  and  not  renouncing,  is  liable  to  in» 
carcertUion  for  the  father's  debt,  and  not  entitled  to  liberation 
without  finding  caution. 

Hill  held  an  heritable  bond  of  Richan's  deceased 
father,  and  having  charged  Richan  to  enter  heir,  there- 
after brought  an  action  against  him,  and  obtained  de- 
cree in  absence,  Richan  having  neither  renounced  nor 
defended.     Being  then  incarcerated  on  letters  of  cap- 
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tion  for  payment  of  the  debt,  under  deduction  of  such 
sums  as  Hill  might  realise  from  the  sale  of  the  heri- 
table property,  Uichan  brought  a  bill  of  suspension 
and  liberation,  on  the  grounds — I.  That  he  had  not 
incurred  a  passive  representation.-— II.  That  the  sum 
charged  for  was  not  specific  And  it  being  answered 
— I.  That  a  party  legally  charged,  and  not  renounoing, 
incurs  a  passive  representation. — II.  That  the  inser- 
tions of  probable  deductions  in  a  charge  do  not  affect 
its  validity,  and  the  modification  of  the  debt  here 
charged  for,  was  inserted  in  the  expectation  of  the 
debt  being  paid  from  the  sale  of  the  property,  with 
the  exception  of  £100,-M)n  finding  caution  for  which 
sum,  the  charger  consents  to  the  suspender's  liberation. 
The  Lord  Ordinary,  in  respect  of  the  consent,  passed 
the  bill,  and  liberated  on  the  proposed  caution  being 
found.  The  suspender  reclaimed  on  the  point  of  cau- 
tion, but  did  not  offer  to  renounce.  The  Court  ad* 
he  red. 

Second  Division.— Lord  Ordinary,  Moncreiff.— James  Adam, 
W.S.,and  A.  Hill,  W.S.,  Agents._L^-  ^-  ^O 

I6th  January  1833. 
No.  479. — W.  B.  K.  Lawrie  v.  J.  DoNAro,  ^o. 

Process— Nobile  Officium. 

The  Court  having  omitted  to  insert  the  word  ''  de- 
cern" in  an  interlocutor,  upon  an  application  after  a 
considerable  lapse  of  time  (from  4th  December  1832), 
ordered  the  words  of  decerniture  to  be  added,  in  or- 
der to  the  decreet  being  extracted. 

Second  Division. — J.  Dunlop,  W.S.,  and  Vans  Hatborn, 
W.S.,  Agents.— LW^-  ^-  -O-] 

24/ A  January  1833. 

No.  480.— Hemrt  May  &  Others  o.  William 

Mathbws  &  Others. 
Process — Partnership— -Title  to  Pursue. 

In  an  action  of  damages  raised  for  alleged  injuries 
done  to  a  Company,  consisting  of  seventy-five  mem- 
bers, at  the  instance  of  parties  designing  themselves 
"  fourteen  of  the  individual  members  of  the  Company,*' 
— Process  sisted  by  the  Court  until  the  other  members 
should  be  made  parties. 

First  Division. — Lord  Fullerton,  Ordinary. »[;r.  H.  Z).] 

25M  January  1833. 

No.  481. — David  Smith,  Pursuer,  v.  Sir  William 

Maxwell,  &&,  D^enders. 

Acquiescence — Account — Accountt  for  surveying  work  in  a 
quarry  hmving  been  rendered  to  the  factor,  and  retained  by  him 
vnlhout  objection  for  seven  years;  and  the  general  fact  of  employ" 
ment  and  attendance  at  the  quarry  being  jtroved^^Heldt  thai  the 
particular  items  of  the  accounts  must,  ai  that  distance  of  timet 
be  cofisidered  as  correctly  charged. 

In  1820,  the  pursuer  gave  in  to  Falconer,  the  factor 
on  the  Cowcaddens  quarry,  accounts  for  surveying  and 
overseeing  the  works.  IJp  till  1827,  no  settlement 
of  accounts  was  obtained,  but  various  letters  passed 
between  the  pursuer  and  the  factor,  who  referred  to 
the  pursuer's  unsettled  claims,  but  never  stated  any 
objections  to  the  items  or  rate  of  charges.  The  pur- 
suer having  brought  an  action  for  payment,  was  met  with 
the  pleas  of  prescription  and  non-employment.  The 
Court  repelled  the  first  (17th  February  183J,  antca, 


Vol.  III.  p.  294),  and  allowed  a  proof  of  the  plea  of 
non-employment,  from  which  it  appeared,  that  though 
the  pursuer  had  not  kept  regular  books,  it  was  esta- 
blished that  he  was  employed  by  the  factor  to  execute 
a  variety  of  work  about  the  quarry,  and  attended  it 
personally  during  the  time  in  question.  The  Lord  Or- 
dinary found  the  proof  sufficient,  in  the  circumstances 
of  the  ease,  to  establish  that  the  general  accounts 
sued  for  were  due  bv  the  defenders. 

The  defenders  reclaimed*    At  advising^  the 

Lord  Justict'Clerk  said,  from  the  proof  it  appeared  that  Fal- 
coner, the  factor,  was  authorised  to  act  for  the  whole  proprieton 
^  of  the  quarry,  and  that  be  employed  the  pursuer  as  surveyor. 
There  could  be  no  doubt  that  the  work  charged  was  done.  It 
was  not  indlspensible  that  books,  stating  every  hour  he  vi-as  cm- 
ployed,  should  have  been  kept.  The  accounts  were  rendered 
thirteen  years  ago,  and  lay  from  1820  to  1826  with  the  factor, 
who  never  made  any  objections  to  them.  Such  objections  could 
not  be  allowed  at  this  distance  of  time.    He  would  adhere. 

Lord  Cringletie  was  of  the  same  opinion.  If  accounts  were 
rendered  and  retained  for  a  long  time  without  objection,  they 
must  be  presumed  to  be  correct.  The  factor  who  had  the  ma- 
nagement of  the  quarry  never  objected  to  the  accounts,  but  re- 
ferred  to  them  in  his  letters.  It  was  suffideDtly  proved  that  the 
work  charged  was  performed. 

The  other  Judges  concurred,  and  the  Court  ad« 
hered. 

Second  Division.-^Lord  Ordinaij,  Mackenxie.'^-ilcf.  Ru- 
therfurd  and  M'NeilU— ^ft.  Dean  of  Faculty  (Hope)  &  Hua- 
ter.—A.  Douglas,  W.S.,  &  Gibson  &  Hector,  W.S.»  AgeuU. 
—Mr  Ferguiton,  Clerk [J.  W.  if.] 

31*/  January  1833. 
No.  482.—- R.  Wilson  v.  Thomas  Bbvebidob,  Ac. 

Liferent — Annuity — Widow — A  widow  having  been  l^,  by  her 
husband's  truU-deed,  a  life  annuity,  and  his  trustees  instructed  to 
invest  a  suj/icicnt  sum  to  ansiver  the  same,  and,  at  her  death,  di' 
vide  it  among  his  children-^  Held,  t/tat  the  widow  was  not  bound 
to  accept  of  an  annuity  heritably  secured,  purchased  with  pari  of 
the f units,  so  as  to  leave  the  residue  to  be  immediately  divided 
among  the  children,  but  was  entitled  to  insist  that  sufficient  funds 
should  remain  vested,  to  secure  her  annuity* 

The  late  Adam  Wilson  conveyed,  by  a  trust-deed 
of  settlement,  his  whole  property  to  Thomas  Beve* 
ridge,  &c.,  as  trustees,  for  the  purposes,  inter  aUa,  of 
providing  his  spouse,  Mrs  Wilson,  with  an  annuity  of 
£40  per  annum,  at  whose  death  the  sum  provided  to 
answer  the  same  was  to  be  divided  amongst  the  tms* 
ter's  children.  At  the  truster's  death,  there  was 
owing  to  him  the  price  of  a  landed  estate,  part  of 
which  was  allowed  by  the  trustees  to  remain  in  the 
purchaser's  hands  a  lien  over  the  property,  to  answer 
the  widow's  annuity.  The  trusters  children  having 
called  for  a  division  of  said  fund,  and  raised  a  multi- 
plepoinding  against  the  purchasers,  offered  to  provide 
an  heritable  bond  of  annuity  out  of  the  fond  to  the 
widow,  and  craved,  therefore,  to  be  preferred  to  the  re* 
sidue.  Objected  by  the  widow  and  the  trostee-^fae 
fund  must  continue  secured,  in  terms  of  the  trust-deed, 
to  answer  that  annuity.  The  Lord  Ordinary  repeUed 
the  claims  of  the  children,  and  sustained  that  of  the 
widow,  but  found  no  expenses  doe*  Both  parties  re* 
claimed,  the  children  on  the  merits,  and  the  widow  as 
to  expenses.  The  Court  adhered  on  the  merits,  but 
altered  so  far  as  to  find  the  widow  entitled  to  ex- 
penses. 

Second  Division.— Lord  Ordinary,  Medwyo.— ^oT.  Ruther- 
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furd  uid  O.  Q.  BelL-^dlli.  Juaeaan  and  Crawfon]._R.  Wil- 
son,  and  J.  h  J.  N.  Forman,  W.S.,  Agents.— Mr  Ferguson, 
Clerk,— [J.ir.^.l 

2d  February  1833. 
No.  483. — Stark,  Pursuer,  v.  His  Credttors. 

Cessio  Bonomm — Excise  Officer. 

In  granting^  the  benefit  of  the  cessio  to  an  gxciho 
officer,  the  Coart  refused  to  ordain  hiin  to  assign  any 
part  of  his  salary  to  his  creditors. 
Second  Division. —^c/.  Penney.— -rf//.  A.  M'Neill.— L-/.  ^^H.] 

28/ A  February  1833. 

No.  484b-— James  Tenment,  Advocator,  v,  Robert 

M'Braynb,  Respondent. 

Landlord  and  Tenant — Sequestration^  TAe  tenant  of  a  *ivnny 
haringt  bona  fide,  impledgedfiur  of  hit  ifnggons  in  tecurtt^  of  a 
debtf  four  weeks  before  Bequeetration^  and  without  a  vifw  of  diS" 
appointing  the  landlord's  hypothec — Heldt  /.  That  the  landlord 
could  not  bring  6acAr  said  waggons  and  sequestrate  them, — If. 
Opinion  expressed,  that  waggons  used  in  a  quarry ^  fell  under  the 
landlord's  hypothec* 

M'Brayne,  the  respondent,  let  a  quarry  to  John 
Watson,  from  1829  to  1830,  for  £150.  Watson  owed 
Tennent,  the  advocator,  £57,  1 8s.,  for  part  of  which  he 
granted  a  hill,  which  Tennent  retired,  on  receiving  four 
of  the  waggons  used  in  the  quarry,  redeemable  on 
payment  of  the  whole  debt.  Tennent  kept  them  in  his 
possession^  and  the  landlord,  four  weelcs  thereafter, 
having  sequestrated  Watson,  petitioned  for  restora- 
tion of  the  four  waggons,  as  falling  within  the  hypo- 
thec Tennent  maintained,— That  the  waggons  of  a 
qnarry  did  not  fall  under  the  landlord*s  hypothec,  and 
tnat  they  had  been  bona  fide  consigned  to  him  for  a 
lawful  debt,  at  least  a  month  previous  to  the  seques- 
tration. Answered, — In  collieries  and  quarries,  all 
utensils  and  waggons  are  subject  to  the  landlord's 
hypothec ;  and  as  the  waggons  in  question  were  not 
absolutely  sold  to  the  advocator,  but  merely  given  to 
bim  in  security,  the  landlord  was  entitled  to  bring 
them  back  and  sequestrate  them. 

The  Sheriff  ordained  the  waggons  to  be  brought 
back,  inventoried  and  sequestrated.  Tennent  advo- 
cated, and  Lord  Corehouse  pronounced  this  interlo- 
cutor : — 

'^  Advocates  tbe  cause,  alters  the  interlocutors  under  review, 
tisoilzies  the  advocator  from  the  conclusions  of  the  action,  and 
decerns ;  finds  him  entitled  to  the  expenses  incurred  in  this  and 
the  Inferior  Cbuit,**  &c. 

His  Lordship  added  the  following  note,  which  folly 
states  the  facts  of  the  case : 

'*  It  is  clear,  from  tbe  authority  of  tbe  text  writers,  and 
tbe  decisions  in  analogous  cases,  that  the  landlord  of  a  qnarry 
bas  a  hypothec  over  the  implements  used  by  the  tenant  in  work- 
ing it,  as  invecta  and  illata  for  payment  of  bis  rent  But  it  is 
equally  clear,  that  this  hypothec  requires  to  be  made  special  by 
Kquestration,  before  it  can  prevent  tbe  tenant  from  disposing  of 
those  articles  bonafde,  and  for  an  onerous  consideration.  In 
this  case,  Watson  was  tenant  of  the  respondent's  quarry,  for  pay- 
ment of  a  rent  of  £150,  and  an  additional  sum  as  lordship,  in  the 
event  of  his  working  to  a  certain  extent.  Being  indebted  to  the 
Advocator  in  the  sum  of  £57,  18s.,  a  debt,  the  faimess  of  which 
IS  not  disputed,  he  granted  a  bill  for  it  to  the  advocator,  which 
fell  dne  on  7th  November  18^.  Being  unable  to  retire  it  at 
that  time,  he  placed  four  waggons  in  the  hands  of  the  advo- 
cator, to  be  retained  till  the  debt  was  paid.     They  were  removed 


from  the  quarry  four  weeks  before  the  respondent  used  seques- 
tration, and  have  ever  since  remained  in  the  advocator*s  posses- 
sion. It  will  be  particularly  observed,  that  Watson  bad  previous- 
ly granted  bills  to  the  respondent  for  the  whole  rent  due  bis 
father,  being  a  co-obligant»  and  which,  when  retired,  as  they 
afterwards  were,  left  a  balance  of  rent  due,  amounting  only  to 
^18,  according  to  the  respondent's  own  admission,  and  there 
were  articles  in  the  quarry  to  which  the  hypothec  attached  to 
the  amount,  or  nearly  the  amount  of  that  small  balance.  The 
trHHsaccion,  therefore,  by  which  the  waggons  were  impledged, 
was  perfectly  fair  and  onerous,  and  there  appears  to  be  no  ground 
in  law  on  which  the  security  can  be  impeached.  If  they  bad 
been  removed  from  the  quarry  with  a  view  to  disappoint  the 
hypothec,  the  case  would  have  been  different** 

The  respondent  reclaimed,  but  the  Court  adhered. 

First  Division. — Lord  Ordinary,  Corehouse.  —  Act.  Cu- 
ninghame  and  Marshall. — if//.  Jameson  and  McNeill. —  Wm. 
Waddell,  W.S.,and  Wotherspoon  &  Mack,  W.  8.,  Agenu.^ 
SirW.  Scott,  Clerk.— L'/.ir.i/.] 

Sth  March  1833. 

No.  485. — Michael  6ilfillan&  Othbra  v.  Jane 
Brown  or  Monkhouse  &  Others. 

Advocate— .Referenee-^Process — Held  that  a  counsel,  after  a 
jury  toa%  sworn,  had  power,  toithout  a  speciai  mandate,  to  enter 
into  an  agreement  binding  upon  his  client,  by  which  neither  of 
the  parties  was  to  insist  for  a  verdict,  and  the  question  of  expen' 
scs  wca  referred. 

Mr  and  Mrs  Gilfillan  were  pursuers,  and  .lano  Brown 
and  others  defenders,  in  an  action  of  damages,  where, 
after  the  jury  were  sworn,  the  following  agreement 
was  prepared  and  subscribed  by  the  counsel : 

"  The  parties  agree  to  discharge  tbe  jury  of  consent,  and  to 
supersede  the  farther  discussion  of  this  case  on  the  following 
terms : — First,  the  pursuer  is  not  to  insist  upon  a  verdict  or 
judgment  against  any  of  the  defenders,  nor  any  of  the  defenders 
against  the  pursuer,  either  in  this  action,  or  in  the  petition  and 
complaint  or  in  any  other  proceedings  depending  on  the  matter 
hereto  in  issue  between  the  parties, — the  whole  of  these  mat- 
ters being  understood  to  be  adjusted,  and  departed  from,  except 
for  expenses,  under  next  article.  Second,  It  shall  be  referred  to 
Robert  Jameson,  Esq.  advocate,  to  say,  whether  the  defenders, 
or  any  of  them,  shall  pay  ony  expenses,  and  what,  to  the  pursu- 
ers, either  in  this  process,  or  in  the  petition  and  complaint.'* 

The  jury  were  then  discharged.  Some  time  there- 
after, one  of  the  defenders,  Monkhouse,  on  the  allega- 
tion that  the  agreement  was  not  authorised  by  the 
parties,  nor  binding  on  them,  gave  notice  of  trial. 
Upon  which  the  Court  was  moved  to  discharge  the 
notice,  in  respect  of  the  agreement.  It  was  pleaded 
for  the  pursuers.  That  the  agreement  was  within  the 
powers  and  discretion  of  counsel,  and  could  not  be 
challenged,  as  the  jury  were  discharged  on  the  faith 
of  it.  For  the  defender  it  was  maintained.  That  the 
implied  mandate  of  counsel  did  not  entitle  him  to 
compromise  or  refer,  and  still  less  give  op  any  claims 
of  his  client. 

Lord  Gillies  thought  tbe  agreement  was  within  the  powers  of 
counsel,  and  that  the  parties  were  bound  by  it.  The  cause  was 
entirely  in  the  hands  of  counsel  after  tbe  jury  was  sworn.  He 
might  consent  to  a  verdict  against  his  client,  arrange  a  special 
verdict,  lead  as  much  or  as  little  evidence  as  be  cbose,— and  in 
all  these  proceedings  bind  his  client  The  administration  of 
justice  required  that  counsel  should  possess  such  a  power. 

The  other  Judges  concurred,  and  the  Court  dis- 
charged the  notice  of  trial. 

First  Division. — Act.  Dean  of  Faculty  (Hope).— if//.  Cuning- 
hame.— [  r.  H.  i?.] 
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8th  March  1833. 

No.  486.— M.  Brbmner,  Petitioner. 

Judicial  Factor — Factor  Loco  Absentis. 

The  Court  refused  to  authorise  the  Lord  Ordinary 
on  the  hills  to  appoint  a  factor /oco  absentis  during  va- 
cation, but  appointed  an  interim  factor,  pending  the 
usual  intimation. 

Second  Division.-^lfV,  H.D.'\ 

9th  March  1833. 

No.  487. — Thomas  Howden  and  Archibald  Tod- 
mcKy  Petitioners^  v.  William  Sibbald  &  Others. 
Judicial  Factor — Curator  Bonis. 
In  this  case  a  question  was  raised,  whether  it  was 
in  the  power  of  Dr  Sibbald,  a  person  of  seventy  years 
of  age,  and  in  the  anticipation  of  mental  incapacity, 
to  appoint  two  friends,  by  a  letter  addressed  to  them, 
to  take  the  charge  of  himself  and  his  affairs,  in  the 
event  of  his  incapacity  intervening,  in  respect  of  the 
disagreeable  circumstances  in  which  he  was  placed  as 
to  his  wife  and  family.  Incapacity  having  intervened, 
the  petitioners  applied  to  be  appointed  curators  to  the 
person  and  effects  of  Dr  Sibbald,  in  terms  of  his  letter 
to  them.  The  petition  was  opposed  by  Mrs  Sibbald 
and  three  of  the  children,  and  consented  to  by  the 
youngest  child,  and  by  the  brothers  and  sisters  of  Dr 
Sibbald.  The  Court  considered  it  a  question  of  im- 
portance, and  requiring  mature  consideration, — Lords 
Gillies,  Balgray,  and  Craigie,  intimating  an  inclina- 
tion to  sustain  the  appointment ;  but,  in  the  meantime, 
they  superseded  the  petition,  and  granted  authority 
to  the  petitioners  to  take  the  interim  management  of 
his  affairs,  with  the  usual  powers. 

First  Division. — Act.  Solicitor- General  (  Cockbum).— ^ft. 
Dean  of  Faculty  (Hope) [IF.H.D.] 

6th  June  1833. 

No.  488. — Jons  Court,  S.S.C.,  Common  Agent,  v. 

Mrs  Tibrney,  Claimant* 

Process — Interim-decree — Appeal— TA^  Lord  Ordinary  having 
allowed  an  interim-decree  to  be  extracted  Jor  a  juoi  claimedTin 
a  tnultiplepoinding  f  and  the  common  agent  having  rectaimed, 
on  the  ground  t/iat  an  appeal  tool  contemplated,  and  prayed  that 
the  decree  shoiUd  nott  therefore,  be  allowed  to  go  out,  or^  at  least, 
not  trithout  caution  to  repcfUf — the  Court  refused  the  prayer  of 
the  note. 

Second  Division.— Lord  Ordinary,  Medwyn. — Jet,  Keay  and 
Carrie ;  John  Court,  S.S.  C,  Agent. — Mt,  Jameson  and  Wood ; 
A.  Clason,  W.S.,  Agent— Mr  RoUand,  Clerk [J.  W.  B,"] 

I5//I  June  1833. 
No.  489. — David  Gibb,  Petitioner. 

PooX7*-Rol1— 7%tf  lawyer*  for  the  poor  having  reported  that  the 
petitioner  had  a  probabilis  causa  litigandi  in  a  case  deitending 
before  the  Lord  Ordinary,  and  his  Lordship  havings  tttt  the  same 
day,  decided  the  cause  against  the  petitioner — ileld,  that  this 
judgment  was  no  bar  to  the  petitioner  obtaining  the  benefit  of  the 
poors* -roU, 

Second  Division. — Act,  Forbes. — Alt,  Mylne. — \J.  IV.  //*.] 

18/A  June  1833. 

No.  490. — ^J.  Cairns,  Pursuer^  v.  J.  M.  Gerard,  &c., 

Defenders. 

Landlord  and  Tenant — Removing — A  tenant  having  addressed  to 
a  landlord  a  missive  ojfcrfor  a  nineteen  years  lease  of  a  farm  ; 
aad  the  landlord  having  ordered  his  factor  to  accept  the  samep 


and  extend  a  lack  in  terms  thereof,  on  sufficient  caution  being 
given ;  and  security  never  having  been  found,  nor  tlie  tack  ex- 
tended,  though  the  tenant  entered  into  possession,  and  continued 
therefor  six  years — Held,  that  the  tenant  was  a  tenant  at  will, 
and  removeable  at  tfte  end  of  the  six  years — and  that  his  posses^ 
sion  was  not  referable  to  any  finished  contract  for  a  lease* 

The  pursuer  in  1818,  offered,  by  missive  letter,  d&44 
of  rent  for  certain  premises,  on  a  lease  of  nineteen 
years.    The  factor  of  the  defender  was  ordered  to  read 
to  the  pursuer  the  acceptance,  and  extend  a  tack,  on 
proper  security   being  given.      Security  was  never 
found  by  the  pursuer,  who  entered  into  possefssion, 
and  the  missive  remained  in  the  custody  of  the  defen- 
ders.    At  the  expiry  of  six  years,  decree  of  removing 
was  obtained  agamst  the  pursuer,  on  the  ground  that 
he  was  a  tenant  at  wiJl,  and  removeable  every  year. 
Several  processes  for  arrears,  damages,  and  ameliora- 
tions, were  instituted  between  the  parties,  when  the 
pursuer,  at  the  distance  of  four  years  frum  the  date 
of  the  decree  of  removing,  raised  a  reduction  thereof, 
on  the  allegations  that  his  possession  for  six  years,  and 
the  ameliorations,  which  he  had  laid  out  on  the  pro- 
perty, proceeded  on  his  missive,  and  therefore,  tliat 
there  was  such  an  interventus  rei  as  constituted  a  finish- 
ed bargain  and  valid  lease  for  nineteen  years ;  and 
that  his  removal  was  illegal.     The  question  between 
the  parties   having  resolved  into  one  of  evidence, 
whether  the  possession  was  independent  of,  or  refer- 
able to  the  said  missive, — the  Lord  Ordinary,  on  5th 
December  1829,  after  a  proof,  assoilzied  the  defen- 
ders, and  found  that  the  conditions  of  the  missive  had 
never  been  implemented ;  that  the  pursuer  had  ac- 
quiesced in  the  decree  of  removing  for  four  years; 
and  that  now  it  was  impossible  that  matters  could  be 
restored  in   integrum.      On   a  reclaiming  note,  the 
Court  remitted  to  the  Lord  Ordinary  to  conjoin  the 
case  with  the  other  processes  between  the  parties, 
which  had  been  brought  up  from  before  the  Sheriff, 
after  which  his  Lordship,  of  new,  assoilzied  the  defen- 
ders, and  found  that  there  was  no  finished  contract 
between  them  and  the  pursuer  for  a  lea^te  of  the  farm 
for  nineteen  years  ;  ana  that  the  possession  of  the  pur- 
suer was  not  in  virtue  of  any  said  concluded  lease. 
The  pursuer  reclaimed,  but  the  Court  adhered. 

First  Division. — Lord  Ordinary,  Moncreiff. — Act,  Neaves, 
Patton — Alt,  A.  M'Neill.— T.  Kinnear,  W.S.,  and  J.  Turiicr, 
W.S.,  Agenu.— D.  Clerk.— [J.r.jy.] 

20th  June  1833. 
NO.  491. — Earl  of  Minto,  Petitioner^  v.  Sir  Wil- 
liam Elliot's  Trustees,  Respondents. 

Process — Appeal — Expense*—^  judgment  of  the  Court  «/*  Sff- 
sion  having  been  qffirmed  in  the  House  of  Lords,  with  jC^OO  «/ 
costs ;  and  the  successful  party  having  prayed  the  Court  Jo  apply 
the  judgment,  and  give  a  special  decemiture  against  the  respond 
deius  for  the  costs  ordered  by  the  House  of  Lords, — the  Court 
refused  to  pronounce  the  special  decerniture^  and  simply  applied 
the  judgment  in  cominonform. 

Second  Division. — Act,  Dean  of  Faculty  ( Hope).-— ^ilL  Sand* 
ford.— Tod  &  Romanes,  W.S.,  &  William  Bell,  W.S..  Agents. 
— T.,  Clerk.— [J.  W,  H^ 

"""  28/A  June  1833. 

No.  492. — Geo  ROB  Fentland,  Pursuer^  v.  Robert 
Wight,  Junior,  (Blacki8*s  Trustee),  Drfcm- 
der^ — ct  e  contra. 

Agent  and  Client-^Liability— Bill  of  Exchange-^ Cirnunsraaai 
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in  vfhieh  a  bill  heuring  been  put  into  the  handt  of  on  agent,  and 
he  having  retained  it  till  it  wom  past  due,  without  preterving  re^ 
course  agninMt  the  drawer — Held  that  he  wat  liable,  in  eonu' 
tjvenee  of  neglect  duly  to  negocinte  the  bill—4fut  cote  remitted  to 
the  Ordinary,  to  inquire  into  the  amount  qf  damaget  so  occo- 
tioned,  and  to  proceed  as  should  be  just, 

Pentland  raised  an  action  against  Messrs  David  And 
Kobert  Blackie,  W.S.,  setting  forth,  That  they  had 
Been  his  law-agents  daring  the  year  1825,  and  till  a 
trustee  was  appointed  on  his  sequestrated  estate  in 
1826:  That  a  sum  of  £800  had  been  foond  due  to 
the  pursuer,  Mr  Pentland,  in  a  submission  between 
him  and  Mr  Graham  of  Gartmore,  but  that  as  Mr 
(vraham's  circumstanoes  were  notoriously  embarrassed, 
the  pursuer,  Pentland,  had,  at  the  recommendation  of 
Messrs  Blackie,  agreed  to  take  a  bill  for  £300  from 
Mr  Graham  and  Mr  George  Dunlop,  W.S.,  in  lieu  of 
the  foresaid  claims :  That,  accordingly,  a  bill  was  pre- 
pared in  the  following  terms : — 

'<  £300  Sterling.  Edinburgh,  12/A  July  18f26.-*Three  months 
after  date  pay  to  my  order,  within  my  chambers  in  Queen 
Strpet,  the  mm  of  £900  Sterling,  value  in  account."  (Signed) 
**  George  Dunlop."  (Addressed)  •*  To  W.  C.  Connino- 
iiAMB  Graham,  Esq.  of  Gartmore,  by  Stirling.**      (Signed) 

**   W.   C.   GONNINGHAME  GRAHAU." 

That  the  bill  so  drawn  fell  due  on  or  about  the  l5th 
of  October  1826;  but  the  Messrs  Blackie,  in  whose 
hands  the  same  had  been  placed,  as  aforesaid,  and  who 
were  also  indorsers  and  indorsees,  did  not  think  pro- 
per to  adopt  any  measure,  either  with  the  view  of  re- 
<;uvering  payment  from  the  principal  debtor  or  the 
drawer;  on  the  contrary,  they  neither  protested  the 
same,  nor  took  any  measures  to  preserve  recourse 
against  Mr  Dunlop,  as  the  drawer  and  indorser: 
That  on  29th  July  1826,  the  pursuer,  Mr  Pentland, 
was  sequestrated,  and  in  the  course  of  the  ensuing 
month  Mr  Paterson  was  appointed  trustee  on  his  es- 
tate, but  the  foresaid  bill  was  not  delivered  by  the 
Messrs  Blackie  to  Mr  Paterson  till  the  22d  Novem- 
ber 1826,  and  immediately  on  its  being  so  delivered, 
intimation  was  made  to  the  Messrs  Blackie,  that  hav- 
ing failed  to  preserve  recourse  on  the  bill,  they  must 
be  liable  for  the  contents,  and  the  action  concluded  that 
they  should  be, found  liable  accordingly.  In  defence, 
the  Messrs  Blackie  stated.  That  the  bill  referred  to 
was  an  accommodation  bill,  so  far  as  regarded  the 
drawer,  Mr  Dunlop,  against  whom  recourse  was  said 
to  be  lost :  That  it  was  put  into  their  hands,  and  in- 
dorsed by  them,  with  the  view  of  getting  it  discount- 
ed for  Mr  Pentland's  behoof,  but  the  banks  refused 
to  discount  it,  and  accordingly,  as  the  defenders,  the 
Messrs  Blackie  had  received  no  value  for  it,  and  as 
the  purpose  for  which  alone  it  had  been  put  into  their 
hands  had  failed,  they  scored  their  indorsations,  and 
the  bill  was  allowed  to  remain  with  them  as  a  useless 
document :  That,  within  a  f«w  days  after  the  bill  was 
granted,  Mr  Graham  absconded,  and  Mr  George 
iJunlop  became  bankrupt,  and  on  26th  September 
1826,  Doing  nearly  a  month  before  tho  bill  became 
due,  he  executed  a  trust-disposition  for  behoof  of  his 
creditors,  but  no  dividend  had  yet  been  paid  from  his 
estate:  That,  on  Mr  Pentland*s sequestration,  the  do- 
fenders,  Messrs  Blackie,  intimated  to  his  trustee  their 
readiness  to  deliver  up  any  documents  in  their  pos- 
session belonging  to  him,  on  receiving  a  letter  reserv- 


ing their  right  of  hypothec  for  an  account  of  business 
due  to  them,  but  the  trustee  did  not  grant  this  letter 
till  22d  November  1826,  when  the  papers,  and*  inter 
aUa,  the  bill  in  question,  were  immediately  delivered 
to  him.  In  these  circumstances  the  defenders,  Messrs 
Blackie,  contended  that  they  were  not  liable  for  not 
preserving  recourse  against  Mr  Dunlop  on  the  bill  in 
question,  and  that,  even  if  they  were  so,  the  measures 
of  the  damage  could  not  be  assumed  to  be  the  con- 
tents of  the  bill,  which  was  utterly  worthless,  and 
could  not  have  been  recovered. 

The  pursuer,  on  the  other  hand,  pleaded — I.  A  law- 
agent  occasioning  loss  to  his  client  by  gross  neglect 
and  mismanagement,  is  liable  in  reparation. — IJ.  It 
being  admitted  that  the  Messrs  Blackie  held  the  bill, 
and  that  it  had  originally  been  taken  for  a  smaller 
sum,  with  security,  in  place  of  an  interim-decree  by 
Mr  Cockbum  for  a  larger  sum  without  it,  the  said 
Messrs  Blackie  having  been  Mr  Pentland*s  agents  at 
the  time,  and  having  made  charges  for  conducting  and 
carrying  into  effect  the  transaction,  the  presumption 
of  law  is,  that  their  possession  was  for  the  purpose  of 
doing  diligence  upon  it,  and  their  omission  to  do  so 
renders  them  liable  for  its  amount. — III.  So  long  as 
the  Messrs  Blackie  chose  to  retain  the  bill,  so  long 
must  thev  be  presumed  to  have  undertaken  the  obli- 
gation of  enforcing  payment  of  it ;  and  when  it  fell 
due  it  was  their  duty,  as  holders,  to  have  preserved 
recourse  against  Mr  Dunlop  ;  or  at  all  events,  to  have 
pot  it  in  the  power  of  Mr  Paterson,  Mr  Pentland's 
trustee,  to  have  done  so. — JV.  The  contents  of  the 
said  bill,  and  interest  due  thereon,  form  a  relevant 
ground  of  compensation  against  the  demand  for  pay- 
ment of  the  business-accounts  of  the  said  Messrs 
Blackie. 

Before  instituting  the  present  action,  Mr  Pentland 
had  paid  twenty  shillings  in  the  pound,  and  got  his 
sequestration  recalled.  A  counter  action  was  raised 
by  the  Messrs  Blackie  for  payment  of  £240  of  a  bu- 
siness-account due  to  them,  and  was  conjoined  with 
the  present  action.  During  the  dependence  the  Messrs 
Blackie  having  been  sequestrated,  Mr  Wight  their 
trustee  was  sisted  in  their  room.  On  the  24th  June 
1821,  Lord  Newton,  Ordinary,  pronounced  the  follow- 
ing interlocutor  :«- 

**  Having  heard  counsel  for  the  parties  upon  the  closed  re- 
cord, before  answer  as  to  the  other  points  of  the  cause— Finds 
that  the  defender,  Mr  Wight,  is  boond  to  prove  that,  at  the  date 
of  the  bill  in  question,  and  when  it  became  due,  Mr  Gmham, 
the  acceptor,  bad  no  funds  in  his  hands  belonging  to  Mr  Dunlop, 
the  drawer,  so  that  recourse  has  not  been  lost  against  Mr  Dun- 
lop, by  failing  to  protest  the  bill  libelled  on,  and  remits  to  An- 
drew Clepbane,  Esq.,  advocate,  to  take  the  proof  thereanent ; 
and  grants  diligence  at  both  or  either  parties*  instance  against 
witnesses  and  havers,  to  be  reported  against  the  third  sederunt- 
day  ill  November  next,  and  dispenses  with  the  minute-book." 

On  9th  March  1833,  the  Lord  Ordinary  (Fuller- 
ton),  pronounced  this  interlocutor :— - 

"  Having  heard  parties*  procurators,  and  considered  the  process 
— In  respect  of  the  interlocutor  of  Lord  Newton,  of  the  24th  of 
June  1831,  and  that  the  defenders  in  the  action  at  the  instance 
of  Mr  Pentland's  trustee  have  failed  to  prove  in  terms  of  that 
interlocutor,  decerns  against  the  said  defenders  in  terms  of  the 
conclusions  of  the  libel ;  finds  them  liable  in  expenses,  and  allows 
an  account  thereof  to  be  given  in,  and  to  be  taxed  by  the  audi- 
tor; and,  in  the  action  at  the  instance  of  Robert  Wight  against 
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George  Pentland  an<!  Others,  remits  tbe  Bcooimt  to  the  Buditor, 
that  tbe  same  may  be  taxed  in  usual  form." 

Mr  Wight  reclaimed,  and  pleaded — I.  That  it  was 
not  the  intention  of  Lord  Newton*8  interlocutor  that, 
by  failing  to  prove,  in  terms  thereof,  the  Blackies  were 
to  be  held  liable. — II.  That,  in  the  circumstances, 
there  was  no  ground  for  such  liability.— *I  1 1.  That,  at 
all  events,  the  liability  could  not  be  held  to  extend  to 
the  whole  contents  of  the  bill,  but  only  to  the  loss. 

Lord  Balgray. — The  Messrs  Blackie  say  they  tried  to  get  this 
bill  discounted,  but  failed.  Tbe  moment  it  was  refused  to  be  dis* 
counted,  they  were  entitled  to  score  their  indorsations,  but  then 
they  ought  to  have  immediately  given  it  back  to  Pentland,  or 
if  he  was  sequestrated,  then  to  his  trustee.  The  Blackies  were 
not  even  entitled  to  negotiate  the  bill,  but  then  they  ought  to 
have  given  it  back. 

Lord  President  agreed  with  Lord  Balgray,  that  after  the  bill 
could  not  be  got  discounted,  the  Blackies  were  not  entitled  to 
have  negotiated  the  bill,  but  ought  to  have  given  it  back. 

Lord  GiUies. — I  do  not  see  that  the  circumstances  make  out 
this  to  be,  as  alleged,  an  accommodation  bill.  So  far  as  regarded 
Pentland,  he  gave  up  n  larger  cluim  for  it,  and  could  have  sworn 
on  a  reference  to  his  oath  that  he  had  given  value  for  it  Then, 
as  to  Dunlop,  it  is  true  he  got  no  value,  but  he  interposed  his 
credit  for  Graham.  Suppose  I  grant  a  bill  for  a  sum  due  by 
another  party,  am  I  not  liable  for  the  bill  ?  Dunlop  was  liable 
for  the  bill,  and  it  was  put  into  an  agent's  hands,  who,  by  not 
duly  negotiating  it,  lost  recourse  on  Dunlop.  It  is  true  Dunlop 
was  sequestrated,  but  suppose  that  his  estate  could  have  paid 
18s.  a  pound,  Pentland  could  not  have  drawn  a  penny  of  it 
Dunlop  being  liberated  in  toio,  I  should  like  to  know  if  there  be 
any  case  where  recourse  on  a  bill  was  lost  in  this  manner,  in  which 
the  negligent  party  was  not  held  liable  for  the  whole  sum  in  the 
bill  ?  It  is  clear  Dunlop  was  liable  to  Pentland,  though  he  had 
fiot  a  shilling  of  Graham's  funds. 

Lord  Craigie, — Tbe  point  noticed  in  Lord  Newton's  interlo- 
cvtor  was  preliminary  altogether.  My  view  was,  that  the  indor- 
sations of  the  Blackies  were  no  part  of  the  transaction,  but  a 
favour  to  Pentland.  Laying  their  indorsations  out  of  the  ques- 
tion, it  comes  to  this,  that  by  not  negotiating  the  bills,  the 
Blackies  deprived  Pentland  of  the  benefit  of  Dunlop*s  security, 
and  to  that  extent  they  are  liable. 

I^ord  Balgray. — It  is  to  be  kept  in  view,  that  if  the  Blackies 
are  liable,  they  are  entitled  to  delivery,  and  to  the  benefit  of  the 
bill. 

I^ord  Prenideru. — I  would  remit  the  question  as  to  the  amount 
of  damage  to  the  Lord  Ordinary.  I  think  the  interlocutor  in 
other  respects  is  right. 

Lord  GiUies,—A  am  of  the  same  opinion. 

The  Court 

"  Recal  the  interlocutor  of  the  Lord  Ordinary,  reclaimed  against : 
Find  the  defender  liable  to  the  pursuer,  in  consequence  of  ne- 
glect duly  to  negotiate  the  bill  in  question,  and  remit  to  tbe  Lord 
Ordinary  to  inquire  into  the  amount  of  the  damages  so  occa- 
sioned, and  thereafter  to  proceed  as  to  him  shall  appear  to  be 
ju«it,  reserving  all  questions  of  expenses  between  the  parties  till 
the  final  issue  of  the  cause." 

Pursupr*s  Authorities — Lilly  v,  M'l^onald,  December  13, 
1R16.  Dougan  v.  Smith,  July  3,  1817.  Currie  v.  Colquhouu, 
June  17,  182a  Lang  w.  Struthers,  28th  May  1827;  Wilson's 
Appeal  Cases,  563,  Vol.  II.  Wood  t>.  Fullerton,  28th  No- 
vember 1710;  Mor.  p.  13,9()0.  Rae,  July  29,  1741 ;  Mor,  p. 
13.9(id.  Goldie,  Jan.  4,  1757 ;  Mor.  p.  13,965.  Mason  v. 
Tbom,  Feb.  14,  1787;  Mor.  13,967. 

First  Division. — Lord  Ordinary,  Fullerton. — AcL  P.  Robert- 
son ;  Kobertson  &  Bennett,  W.S.,  Agents. —  Ml  Whigham ; 
John  Hannayi  W.S.,  Agent — Mr  Bell,  Clerk.— [G.-D.] 

29th  June  1833. 
No.  493. — Robert    Bennie,   Pursuer^  v.   George 

Brown  AND  Gillies  Mack,  Defenders. 
Sequestration — Circumstancet  in  which  an  oljection,  thai  apetition 


fhr  iequettraiion  ecneluded  to  tequatnUe  both  fir  mone^rent, 
and  far  certain  alleged  prestations  hy  the  tenant,  was  repelled,  ia 
respect  that  the  petition  had  been  restricted  to  the  moneys  rent,  and 
that  there  was  a  certain  mm  due  of  such  rent  at  the  time. 

This  was  the  conclasion  of  the  case  reported  ante, 
Scottish  Jurist,  Vol.  IV.  p.  ;259,  No.  173,  which  see. 
After  the  jadgment  there  quoted,  the  case  went  back 
to  the  Lord  Ordinary,  who,  on  l5th  January  18S3, 
pronounced  this  interlocutor : 

• 

*'  Having  ooDsidered  the  interlocutor  and  remit  by  the  Court, 
and  having  resumed  consideration  of  tbe  cause,  and  heard  parties* 
procurators,  and  thereafter  made  avizandum,  and  particularly 
considered  the  statements  lodged  by  the  parties— Finds  that,  at 
the  date  of  the  petition  for  sequestration  (29th  April  1825), 
there  was  a  sum  of  rent  and  interest  due  to  tbe  landlord  of  £97, 
Is.  1 1  jd.,  and  that  at  the  same  date  there  was  a  sum  due  for  taxes 
and  interest  of  £S,  3.  8^.,  for  which  the  process  of  sequestration 
was  also  competent,— these  sums  amounting  to  jC45,  4.  8. :  Finds, 
that  after  imputing  the  payments  of  £9,  £6,  4.  1.,  and  £-20,  of 
their  respective  dates,  to  the  rent  due,  in  terms  of  the  interlocu- 
tor of  the  Court,  there  was  a  sum  of  JC20, 16.  11^.  due  to  tbe 
original  pursuer,  for  rent,  taxes,  and  interest,  on  the  27tb  J^ 
nuary  1827 :  Finds  that,  of  this  last  date,  a  sum  of  JC12,  con- 
signed in  the  hands  of  tbe  Sheriff-clerk,  was  uplifted  by  the  pre- 
sent defender;  and  finds,  that  on  whatever  footing  tbe  said  sum 
may  have  been  given  by  the  pursuer  to  his  agent,  or  tendered  to 
the  opposite  agent,  as  it  was  consigned  by  order  of  the  Sheriif  in 
the  process  of  sequestration,  it  must  be  held  to  have  been  con- 
signed to  account  of  the  rent  and  taxes  due,  for  which  alone  that 
process  was  insisted  in :  Finds,  that  in  the  circumstaiices  of  the 
case,  the  petition  for  sequestration  was  warranted  and  justified 
at  its  date,  and  that,  at  the  termination  of  the  process  before  the 
Sheriff,  after  imputing  all  the  payments,  and  the  money  consigned, 
there  was  still  a  IwUnce  of  rent  and  taxes  doe,  for  which  the 
original  pursuer  was  entitled  to  decree,  and  in  respect  that  tbe 
defender  in  that  process  insisted  throughout,  that  no  balance  of 
rent  or  taxes  was  due ;  that  nearly  the  whole  discussion  related 
to  his  claim  for  credit  for  £20,  founded  on  the  unstamped  and 
erroneous  writing,  which  has  been  found  ineffectual ;  and  that 
the  claim  for  the  price  of  dung  and  grass  seeds,  though  not  with- 
in the  process  of  sequestration,  was  a  just  and  true  debt  under 
the  lease,  which  the  present  jjursuer  ought  to  have  paid, — ^finds 
that  tbe  present  pursuer  was  justly  subjected  in  the  expenaei  of 
process,  and  finds  no  ground  for  reducing  the  decree  on  that  point ; 
but  in  respect  that  the  sum  of  debt  for  which  decree  was  ulti- 
mately pronounced  by  the  Sheriff  exceeded  considerably  the  true 
balance  of  rent  and  taxes  then  due,  according  to  the  data  now 
laid  down  by  the  interlocutor  of  the  Court, — ^redoces  the  said 
decree,  to  the  effect  of  restricting  tbe  same  to  the  sum  tmly  doe, 
according  to  the  findings  of  this  interlocutor ;  bat,  qticad  uflro,  as- 
soilzies the  defender,  and  decerns,  reserving  to  tbe  present  de- 
fender his  claim  for  the  price  or  value  of  the  dung  and  grass 
seeds  for  which  he  has  not  received  credit  in  this  process,  and  to 
the  pursuer  his  answers  thereto,  as  accords :  Finds  the  pursuer 
entitled  to  the  expenses  of  the  summons  of  reduction,  and  of  the 
reclaiming  note,  and  the  discussion  thereon  before  the  Court, 
and  allows  an  account  thereof  to  be  given  in,  and  remits  tbe  same, 
when  lodged,  to  the  auditor  to  be  taxed ;  but  in  respect  of  the 
circumstances  and  course  of  the  discussions  in  this  process,  finds 
no  other  expenses  due  to  either  party ;  and  in  order  that  the  pre- 
cise sum  as  to  which  decree  of  reduction  ought  to  be  given  may 
be  accurately  fixed,  appoints  the  cause  to  be  enroHed.** 

Upon  advising  a  reclaiming  note  for  the  parsoer,  the 
Court  adhered. 

First  Division. — Lord  Ordinary*  Moncreiff. — AeL  A.   Arltc- 

NeilL— ^//.  J.  Cuningbame — F.  Hamilton,  W.S.,  and  Wother- 
spoon  &  Mack,  W.S.,  AgenU.^D.  Clerlc.~[G.i).] 
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STATUTE. 

No.  494. 

34  William  IV.  c  23.— 28th  June  1833. 

An  Act  to  reduce  the  Stamp  Dutiet  on  AdvertiitemnUn  owl  on  certain 
Sea  Insurmncei ;  to  repenl  the  Slamp  Dutiet  on  Pamphlets,  awl 
on  Receipts  for  Sums  under  Five  Pound*  ;  dnd  to  exempt  In- 
tturancet  on  Farming  Stock  from  Stamp  Duties, 

By  this  Statute  it  is  enacted, 

The  DutiM  ^'  '*  ^^*  ^"*"'  ^^  '^^^  ^^^  ^^^^  ^^^  ^^  '^"^^ 

granted  in  One  thousand  eight  hundred  and  thiory-three,  the 

Great  Britain     duties  grniited  and  now  pnyable  in  Great  Driiain, 

wifo^ieViin     ""^er  and  bv  virtue  of  an  Act  passed  in  the  fifty- 

S«a  liKiiraiice*    nuh  year  of  the  reign  of  King  George  the  1  bird, 

and  onRiwIpta     intituled  An  Act  for  repealinu  t'te  Stamp  Duties  on 
forSunuun.  n     i       r  -n  ,-  ,      .l  .. 

dCTJE5*  Deeds,    Law   Proceetitnn*,   and  other   tvritten    or 

printed  lastrvmenis,  and  the  Duties  on  Fire  In- 
surances, and  on  Legacies  and  Successions  to  Personal  Estate  ujton 
Intestacies,  now  pa^ble  in  Great  Britain,  and  for  granting  otf»er 
duties  in  lieu  thereof,  upon  or  in  respect  of  any  Policy  of  As- 
surance or  Insurance  or  other  instrumc^nt,  by  whatever  name 
the  same  shall  be  called,  whereby  any  Inaumnce  shall  be  made 
upon  any  ship  or  vessel,  or  upon  any  g(K>ds,  merchandize,  or 
other  property  on  board  of  any  ship  or  vessel,  or  upon  tbe 
freight  of  any  ship  or  vessel,  or  upon  any  other  interest  in  or  re- 
lating to  any  ship  or  vessel  which  may  lawfully  be  in;iurcd  for 
or  upon  any  voyage,  other  than  a  voyage  from  any  port  or  place 
in  the  United  Kingdom  of  Great  Britain  and  Irelawi,  or  in  the 
Islands  of  Guernsejf,  Jersey,  AUlemcff,  or  Sark,  or  the  hie  of 
Man,  to  any  other  port  or  place  in  the  said  Kingdom  or  Islands, 
or  Isle  of  Man,  or  for  any  certain  term  or  period  of  time  not  rx- 
ceeding  twelve  calendar  months ;  and  also  the  duty  grunted  by 
the  said  Act,  and  now  payable  in  Great  Britain,  upon  any  Re- 
ceipt or  Discharge  given  for  or  upon  the  payment  of  money,  so 
far  as  tbe  same  relates  to  any  Receipt  or  Discharge  given  for  or 
upon  tbe  payment  of  any  sum  of  money  not  amounting  to  F*ive 
the  Duties  Pounds;  and  also   the  duties  granted  and  now 

Rranted  in  payable  in  Great  Britain  under  and  by  virtue  of 

bvS*(?Vn*c  *"®^.^®'  ^^^  passed  in  the  said  fifty-fifth  year  of 
185,onPatn..  '  the  reign  of  the  said  King  George  the  Third,  in- 
TCTti**"**  ^^  tituled  An  Act  for  repealing  the  Stamp  Office 
**"**"  '  Duties  on  Advertisemetits,  Almanacks,  yew.<tpa;jers, 
Gohl  and  Silver  Plate,  Stage  Coaclte^,  and  Licenses  for  keeping 
Stage  Coaches,  now  payable  in  Great  Britain,  and  for  granting 
new  duties  in  Hen  thereof,  upon  or  in  respect  of  Pamphlets  or 
Books  or  Papers  commonly  so  called,  and  upon  or  in  respect  of 
any  Advertisement ;  and  uso  the  duties  frranted  and  now  pny- 
andtheDMtiei  ^^^  '^^  Ireland  under  and  by  virtue  of  an  Act 
granted  in  Ir«.  passed  in  the  fifty -sixth  year  of  the  reign  of  the 
iTl  a^66?on'  *"^  ^'"^  George  the  '1  bird,  intituled  An  Act  to 
certain  Sea  In.  repeal  the  several  Stamp  Duties  in  Ireland,  and 
KT'oMeta  ****  teveral  Acts  for  the  Collection  and   Manage- 

Adrmlie.'         ment  of  the  said  duties,  and  to  grant  new  Stamp 
nenti,  and  Duties  in  lieu  thej'eof,  and  to  make  mare  effectual 

fer  Sum?**         Regulations  for  collecting  and  managing  the  said 
under  £5,  duties,  upon  or  for  any  Assurance  of  Insurance  of 

any  ship  or  ships,  goods  or  merchandize,  or  any 
other  property  or  interest  whereon  Insurance  may  be  lawfully 
made  against  loss  in  any  voyage  or  voyages,  or  from  the  dangers 
of  or  other  perils  at  sea  from  any  voyage,  other  than  a  voyage 
to  or  from  any  port  or  place  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  the  Islands  of  Guernsey,  Jersey,  Atdemey, 
Sarkf  or  Man,  from  or  to  any  other  place  in  the  said  Kingdom  or 
Islands  ;  and  also  the  duties  granted  by  the  said  last  recited  Act, 
and  now  payable  in  Jrelaml,  upon  or  for  any  Pamphlet,  and  upon 
or  for  any  Advertisement ;  and  also  the  duty  granted  by  the  said 
last  recited  Act,  and  now  payable  in  Ireland,  upon  or  in  respect 
of  any  Receipt  or  Discharge  for  or  upon  the  payment  of  money,  or 
on  the  delivery  of  any  check,  draft,  bill,  or  other  order,  so  far  as 
the  same  relates  to  any  Receipt  or  Discharge  given  for  or  upon  the 
payment  of  any  sum  of  money  not  amounting  to  Five  Pounds,  or 
on  the  delivery  of  any  check,  draft,  bill,  or  order  for  any  sum  not 
amounting  to  Five  Poundsi  shall  cease  and  determine,  and  the 


said  several  duties  herein  before  mentioned,  shall 
rcpe»lod,cx-  be  and  the  same  are  hereby  repealed  accordingly  ; 
Amlra.^  save  and  except  so  much  and  such  piwt  and   p,irts 

of  the  said  duties  respectively  as  shall  Iiuve  ac- 
crued or  been  incurred  before  or  upon  the  said  fif(h  dHy  ot  Jufy 
one  thousand  eight  hundred  and  thirty- three,  and  shall  then 
or  at  any  time  afterwards  be  or  become  due  or  payable  and  re- 
main in  arrear  and  uiipiud ;  all  which  said  duties  so  remaining  in 
srrear  and  unpaid  as  aforetsuid  shall  be  recoverable  by  the  sume 
ways  and  means,  and  with  such  and  the  same  penalties,  as  if  this 
Act  had  not  been  made.** 

Orantofnew  -  ^^'  "  And  be  it  enacted,  That  from  and  after 
Duties  on  Ad.  the  fifth  day  of  July  one  thousand  eight  hundred 
and  IS'indur  ""^  thirty-three,  in  lieu  and  stead  of  the  said  se- 
ances mcnttonl  veral  duties  upon  Advertisements  and  Sea  Insur* 
ed  In  the  Sche-  anccs  by  this  Act  repealed,  there  shall  be  granted, 
dule  annexed,  j^j^^j^  j^^.^.^^  collected,  and  paid  in  Great  Britain 

and  Ireland  respectively,  unto  and  for  the  use  of  his  Majesty, 
his  Heirs  and  Successors,  for  and  in  respect  of  the  several  ar- 
ticles, matters,  and  things  mentioned  and  described  in  the  Sche- 
dule to  this  Act  annexed,  the  several  duties  or  sums  of  money 
set  down  in  figures  against  the  same  respectively,  or  otherwise 
specified  and  set  forth  in  the  said  Schedule ;  and  that  tbe  said 
Schedule,  and  the  several  provisions,  regulations,  and  directions 
therein  contained  with  respect  to  the  said  duties,  and  tbe  ar- 
ticles, matters,  and  things  charged  therewith,  shall  t>e  deemed 
and  taken  to  be  part  of  this  Act,  and  that  the  said  duties  sbull 
be  denominated  and  deemed  to  be  Stamp  Duties,  and  shall  be 
under  the  care  and  management  of  the  Commissioners  of  Stamps 
for  the  time  being  for  the  United  Kingdom  of  Great  Britain  and 
Ireland.'* 

Copies  of  all  III*  "  -And  in  order  to  provide  for  the  collec- 

Pamphicu,  tiou  oftbe  duty  by  this  Act  grunted  on  Advertise- 
AdvcrU**'"*'*  n^^Dts,  contained  in  or  published  with  any  Pam- 
ments.to'be  phlet.  Literary  Work,  or  Periodical  Paper,  be  it 
■jn*  *o  tjje  enacted,  That  one  printed  copy  of  every  Pamphlet 

fo?sumps*  *>'  Literary  Work  or  Periodical  Paper  (not  being  a 
wUhiii  Six  newspaper),  containing  or  having  published  there- 

PubUcatfon  ^^^^  ^^^^  Advertisements  or  Advertisement  liable 
to  Stamp  Duty,  which  shall  be  published  within 
the  cities  of  London,  Edinbvrgh,  ox  Dublin  respectively,  or  with- 
in twenty  miles  thereof  respectively,  shall,  within  the  space  of 
six  days  next  after  the  publication  thereof,  be  broi^ht,  together 
with  nil  Advertisements  printed  therein,  or  published  or  intend- 
ed to  be  published  therewith,  to  the  Head  Ofiice  for  Stamps  in 
Westminster,  Edinburgh,  or  Dubtiu  nearest  to  which  such  Pam- 
phlet, Literary  Work,  or  Periodical  Paper  shall  have  been  pub- 
lished, and  the  title  thereof,  and  the  Chrihtian  name  and  surname 
of  the  printer  and  publisher  thereof,  with  the  number  of  Adver- 
tisements contHined  therein  or  published  therewith ;  and  any 
Stamp-duty  by  law  payable  in  respect  of  such  Advertisements 
shall  be  registered  in  a  book  to  be  kept  at  such  office,  and  the 
duty  on  such  Advertisements  shall  be  there  paid  to  (he  Receiver 
Geneml  of  Stamp-duties  for  the  time  being,  or  his  deputy  or 
clerk,  or  the  proper  authorised  officer,  who  shall  thereupon  forth- 
with give  a  receipt  for  the  same  ;  and  one  printed  copy  of  every 
such  Pamphlet,  Literary  Work,  or  Paper  as  aforesaid,  which 
shall  be  published  in  any  place  in  the  United  Kingdom,  not  being 
within  the  cities  of  London,  Edinburgh,  or  Dublin,  or  within 
twenty  miles  thereof  respectively,  shall,  within  the  space  of  ten 
dajTS  next  after  the  publication  thereof,  he  brought,  together 
with  all  such  Advertisements  as  aforesaid,  to  the  Head  Distri- 
butor of  Stamps  for  the  time  being  within  the  district  in  which 
such  Pamphlet,  Literarv  Work,  or  Paper  shall  be  published  ;  and 
such  Distributor  is  hereby  required  forthwith  to  register  the  same 
in  manner  aforesaid  in  a  book  to  be  by  him  kept  for  that  pur- 
pose;  and  the  duty  payable  in  respect  of  such  Advertisements 
shall  be  thereupon  paid  to  such  Distributor,  who  shall  give  a  re- 
ceipt for  the  same;  and  if  the  duty  which  shall  be  by  law  pay- 
able in  respect  of  any  such  Advertisements  as  afoi'e»'Oid  shall 
not  be  duly  paid  within  the  respective  times,  and  in  the  manner 
herein  before  limited  and  appointed  for  that  purpose,  the  printer 
and  publisher  of  such  Pamphlet,  Literary  Work,  or  Paper,  and 
the  publisher  of  any  such  Advertisements,  shall  re>pectively 
forfeit  and  pay  the  sum  of  Twenty  Pounds  for  every  6ucb  of- 
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fence ;  and  in  any  action,  information,  or  other  proceeding  for 
the  recovery  of  such  penalty,  or  for  the  recovery  of  the  duty  on 
any  8uch  Advertisements,  proof  of  the  payment  of  the  said  duty 
shall  lie  upon  the  defendant." 

IV.  <'  And  be  it  enacted.  That  all  the  powers, 
provisions,  clauses,  regulations,  and  directions, 
fines,  forfeitures,  pains,  and  penalties,  contained 
in  or  imposed  by  the  several  Acts  of  Parliament 
relating  to  the  duties  on  Advertisements  and  Sea 
Insurances  respectively,  and  the  several  Acts  of 
Parliament  relating  to  any  prior  duties  of  the  same 
kind  or  description  in  Great  Briialn  and  Ireland 

respectively,  shall  be  of  full  force  and  effect  with  respect  to  the 
duties  by  this  Act  granted,  and  to  the  vellum,  parchment,  and 
paper,  articles,  matters,  and  things  charged  or  chargeable  there- 
with, and  to  the  persons  liable  to  the  payment  of  the  said  duties, 
80  far  as  the  same  are  or  shall  be  applicable,  in  all  cases  not 
hereby  expressly  provided  for,  and  shall  be  observed,  applied,  en- 
forced,  and  put  in  execution  for  the  raising,  levying,  collecting, 
and  securing  of  the  said  duties  hereby  granted,  and  otherwise 
relating  thereto,  so  far  as  the  same  shall  not  be  superseded  by 
and  shall  be  consistent  with  the  express  provisions  of  this  Act, 
as  fully  and  effectually  to  all  intents  and  purposes  as  if  the  same 
had  been  herein  repeated  and  specially  enacted  with  reference  to 
the  said  duties  by  this  Act  granted.** 

V.  *'  And  whereas  it  is  expedient  to  exempt 
from  the  duties  imposed  by  law  on  Insurances  from 
loss  by  Fire  all  Insurances  on  agricultural  produce, 
farming  stock,  and  implements  of  husbandry  in 
Great  Britain  and  Ire!and  respectively ;  be  it  ensct- 
ed.  That  no  Insurance  from  loss  or  damage  by  Fire 
which  shall  be  made,  renewed,  or  continued  by 
any  policy  effected  upon  or  after  the  twenty- 
fourth  day  of  June  one  thousand  eight  hundred 

and  thirty-three,  on  any  agricultural  produce,  farming  stock 
(live  or  dead,)  or  implements  or  utensils  of  husbandry,  being 
upon  any  farm  or  farms  in  Great  Britain  or  Ireland^  shall  be 
liable  to  the  yearly  per  centage  duties  or  to  any  other  Stump 
duty  granted  or  imposed  upon  or  in  respect  of  Insurances  from 
loss  or  damage  by  Fire  by  any  Act  or  Acts  in  force  in  Great 
Britain  or  Ireland  respectively,  provided  such  Insurance  shall  be 
effected  by  a  separate  and  distinct  Policy  relating  solely'to  such 
agricultural  produce,  farming  stock,  implements,  or  utensils." 

VI.  '<  And  whereas  by  certain  Acts  in  force  in 
Greai  Britain  and  Ireland  respectively,  the  cor- 
porations or  companies  or  persons  Insuring  against 
loss  by  Fire  are  required  to  deliver  to  the  Com- 
missionera  of  Stamps  or  their  officers,  certain  quar- 
terly accounts  of  all  Insurances  made  by  such  cor- 
porationa,  companies,  or  persons,  and  containing 
such  particulars  relating  thereto  as  in  the  said  Acts 
respectively  are  specified  in  that  behalf;  be  it 

enacted.  That  such  corporations  or  companies  or  persons  In- 
suring as  aforesaid,  at  the  time  of  the  delivery  of  every  such 
quarterly  account,  shall  also  deliver  to  the  said  Commissioners 
or  their  officers  a  separate  and  distinct  account  of  all  Insurances 
of  agricultural  produce,  farming  stock,  or  implements  or  utensils 
of  husbandry  from  loss  or  damage  by  Fire,  made,  renewed,  or 
continued  by  such  corporations  or  companies  or  persons  respec- 
tively during  the  quarter  for  which  such  last-mentioned  account 
ahall  be  rendered ;  and  in  every  such  last-mentioned  account 
there  shall  be  truly  specified  the  number  of  every  Pulicy  by 
which  any  such  Insurance  shall  be  made,  the  sum  or  amount  of 
the  sums  Insured  thereby,  and  the  time  for  which  such  Insurance 
shall  be  made  or  renewed  or  continued  ;  and  for  any  default  in 
the  delivery  of  such  account  containing  and  specifying  the  par- 
ticulars required  by  this  Act,  the  corporation  or  company  or  per- 
son or  persons  making  such  default  shall  forfeit  the  sum  of  One 
Hundred  Pounds." 

VII.  "  And  be  it  enacted.  That  this  Act  may 
be  altered,  amended,  or  repealed  by  any  Act  or 
Acts  to  be  passed  in  this  present  Session  of  Par- 
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The  SCHEDULE  to  which  this  Act  refers. 


""  Advsbtisembnts  :— 

For  and  in    respect  of  every  Advertisement 
contained  in  or  published  with  any  Gazette  or 
other  Newspaper,   or  contained   in  or  pub- 
lished with  any  other  Periodical  Paper,  or  in 
or  with  any  Pamphlet  or  Literary  Work, 
Where  the  same  shall  be  printed  and  pub- 
lished in  Great  Britain 
And  where  the  same  shall  be  printed  and 
published  in  Ireland  .  • 

**  Sea  *lN8uaANCE8    in   Great  Britain  and  Irehind 
re8|>«*ctively : — 

For  and  in  respect  of  every  Policy  of  Assur- 
ance or  Insurance,  or  other  instrument,  by 
whatever  name  the  same  shall  l>e  called, 
whereby  any  Insurance  shall  be  made  upon 
any  ship  or  vessel,  or  upon  any  goods,  mer- 
chandize, or  other  property  on  board  of  any 
ship  or  vessel,  or  upon  the  freight  of  any  ship 
or  vessel,  or  upon  any  other  interest  in  or 
relatitig  to  any  ship  or  vessel  which  may 
lawfully  be  insured  for  or  upon  any  voy»ig'e 
other  than  a  voyage  from  any  port  or  place 
in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  or  in  the  Islands  of  Guernsey,  Jersey, 
Aldcrney,  or  Sark,  or  the  Isle  of  Man,  to  any 
other  port  or  place  in  the  said  Kingdom  or 
Islands,  or  Isle  of  Man, 

Where  the  premium  or  consideration  for 
such  Insurance,  actually  and  bona  file  paid, 
given,  or  contracted  for,  shall  not  exceed  the 
rate  of  fifteen  shillings  per  centum  on  the 
sum  insured, 
If  the  whole  sum  insured  shall  not  exceed 

one  hundred  pounds 
And  if  the  whole  sum  insured  shall  ex- 
ceed one  hundred  pounds,  then  for  every 
one  hundred  pounds  and  also  for  any  fruc- 
tiunal  part  of  one  hundred  poimds  where- 
of the  same  shall  consist 
And  where  the  premium  or  consideration 
for  siich  Insurance,  actually  and  bona  fide  paid, 
given,  or  contracted  for,  shall  exceed  (he  rare 
of  fifteen  shillings  per  centum  and  shall  not 
exceed  the  rate  of  thirty  shillings  per  centum 
on  the  sum  insured. 

If  the  whole  sum  insured  shall  not  exceed 

one  hundred  pounds 
And  if  the  whole  sum  insured  shall  ex- 
ceed one  hundred  pounds,  then  for  every 
one  hundred  pounds  and  also  for  any 
fractional  part  of  one   hundred  pouuds 
whereof  the  same  shall  consist 
And  where  the  premium  or  consideration 
for  such  Insurance,  actually  and  bona  fide  paid, 
given,  or  contracted  for,  shall  exceed  the  rute 
of  thirty  shillings  per  centum  on  the  sum  in- 
sured. 

If  the  whole  sum  insured  shall  not  exceed 

one  hundred  pounds 
And  if  the  whole  sum  insured  shall  exceed 
one  hundred  pounds,  then  for  every  one 
hundred  pounds  and  also  for  any  frac- 
tional part  of  one  hundred  pouads  where- 
of the  same  shall  consist 
But  if  the  separate  interests  of  two  or  more 
distinct  pereons  shall  be  Insured  by  one  policy 
or  instrument,  then  the  said  duty  of  one 
shilling  and  threepence,  two  shillings  and 
sixpence,  or  five  shillings,  as  the  case  may  re- 
quire, shall  be  charged  thereon,  in  respect  of 
each  and  every  fractional  part  of  one  hundred 
pound;i  as  well  as  in  respect  of  every  full  sum 
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Sea  Insurances — continued*  £    «.     d, 

of  one  hundred  pounds  which  shall  be  there* 
by  insured  upon  any  separate  and  distinct  in- 
terest. 

And  for  and  in  respect  of  every  policy  of 
Assurance  or  Insurance,  or  other  instrument,  by 
whatever  name  the  same  shall  be  called,  where- 
by any  Insurance  shall  be  made  upon  any  ship  or  * 
vessel,  or  upon  the  freight  of  any  ship  or  vessel, 
or  upon  any  other  interest  in  or  relating  to  any 
ship  or  vessel  which  may  lawfully  be  Insured  for 
any  certain  term  or  period  of  time,  the  follow- 
ing rates  or  sums  for  every  one  hundred  pounds 
and  also  for  any  fractional  part  of  one  hundred 
pounds  whereoi  the  same  shall  consist ;  that  is 
to  say. 

Where  any  such  insurance  shall  be  made 
for  any  term  or  period  not  exceeding 
three  calendar  months  .  .  0   2    6 

Exceeding  three  calandar  months        .  0   5   0* 


HOUSE  OF  LORDS. 

^Speeches  taken  from  Mr  Gumey**  Short-Hand  Xolet,J 

\1thJuly   1833. 

No.  495. — M.  G.,  Appellant^  v.  A.  P.  H.,  Respondent* 

Partnership — Pactum  Illicitum — A  law  agent  in  the  country 
having  stipulated  with  a  person  about  to  practife  befirre  the  Su- 
preme Court  Jar  one-third  of  the  profits  of  his  business  carried 
on  in  Edinhursh,  in  consideration  of  his  advancing  numey  for 
the  purpose — Held  f affirming  the  judgment  of  the  Court  ufSet" 
sionjt  that  such  an  agreement  wcu  a  pactum  illicitum. 

On  17th  October  1818,  a  minate  of  agreement  was 
entered  into  between  the  appellant,  a  writer  in  the 
country,  and  the  respondent,  then  a  clerk  in  Edin- 
burgh, whereby  the  former  engaged  to  make  an  in- 
stant advance  of  £100,  to  enable  the  respondent  to  be 
admitted  an  agent  before  the  Supreme  Court,  and  to 
place  at  his  disposal  the  sum  of  £400,  and  such  farther 
sums  of  money  as  from  time  to  time  might  be  required 
for  conducting  the  business, — engaging  at  the  same- 
time  to  promote  the  respondent's  interests,  **  as  much 
as  shall  not  interfere  with  the  free  exercise  of  his  own 
profession,'*  and  in  return,  stipulated  for  one-third  of 
the  profits  to  be  realised  from  the  business,  which  he 
was  to  be  entitled  '*  to  retain  from  his  own  private, 
and  from  his  clients*  accounts."      The  minute  pro- 
vided, that  the  agreement  should  be  kept  <<  private," 
and  afterwards  extended  in  a  valid  and  regular  form. 
The  agreement  was  to  subsist  for  five  years  from  11th 
November  1818,  but  eventually  for  only  two  years. 
No  fornaal  contract  followed  upon  this  agreement,  and 
the  respondent  alleged,  that  the  only  stipulation  of  the 
minute  which  had  been  fulBlled  by  the  appellant,  was 
the  advance  of  £100, — the  greater  part  of  which  had 
been  repaid  shortly  afterwards,  and  some  advances 
from  time  to  time,  during  the  first  ten  months,  to  the 
amount  of  £245,  which  was  insufiicient  to  discharge 
sums  disbursed  on  the  appellant's  own  private  account, 
and  that  of  his  clients.    States  were  made  up  to  A  ngust 
1819,  showing  this; — and  in  April  1820,  a  new  state, 
on  the  understanding  that  the  proposed  copartnery  had 
been  abandoned.    This  latter  state  was  followed  by 
similar  states  periodically  afterwards, — twice  annually 
during  the  remaining  portion  of  the  five  years,  and 
parties  continued  to  act  in  the  same  manner  down  to 


October  1826,  when  the  respondent,  declining  to  do 
farther  business  for  the  appellant,  raised  action  against 
him  for  payment  of  sundrv  accounts  of  business,  which 
led  to  the  present  action,  in  June  1827,  at  the  instance 
of  the  appellant  against  the  respondent,  concluding 
that  he  should  hold  just  count  and  reckoning  wfth  the 
appellant,  and  that  it  should  be  found  and  declared 
that  the  agreement  between  the  parties  was  valid  and 
obligatory,  and  that  the  respondent  was  bound  to  pro- 
duce states  of  the  profits  and  losses  arising  in  his 
business,  from  November  1818  to  November  1823, 
and  to  pay  the  appellant  his  proportion  thereof,  in 
terms  of  the  minute  of  agreement.     In  defence,  it  was 
maintained,  that  the  agreement  had  been  abandoned 
shortly  after  its  date;  that  the  parties  never  adjusted 
its  terms,  and  that  the  appellant  had  not  implemented 
his  part  thereof;  and  that,  even  had  it  been  regularly 
executed,  it  would  have  been  illegal.     The  Lord  Or- 
dinary pronounced  this  interlocutor : 

*<  The  Lord  Ordinary  (IStb  December  1831,)  having  heard 
parties*  procurators,  and  considered  the  closed  record.  Finds 
that,  by  the  agreement  libelled,  the  pursuer,  an  agent  in  Glas* 
gow,  undertook  to  employ  the  defender,  an  agent  in  Edinburgh, 
in  the  business  of  his  clients,  and,  in  return,  stipulated  for  a 
third  part  of  the  profits  derived  by  the  defender  from  that  busi- 
ness ;  Finds  that  it  was  also  part  of  the  agreement  that  it  should 
be  kept  secret :  Poinds  that  such  an  agreement  was  illegal ;  And 
therefore,  sustains  the  plea  of  pactum  illicitum  :  assoilzies  the 
defender  from  the  conclusions  of  the  action,  and  decerns  :  Finds 
the  defender  entitled  to  expenses,  and  allows  an  account  thereof 
to  be  given  in,  and  to  be  taxed  by  the  auditor." 

The  pursuer  reclaimed,*  and  the  Court  having  ad- 
hered, he  appealed,  pleading  a  reversal.  Because  the 
Court  of  Session  have  refused  action  upon  a  contract 
or  agreement  of  copartnery  which  contained  no  sti- 
pulation to  do  any  thing  unlawful.  Answered — L  It 
was  illegal  for  the  appellant,  who  was  not  qualified  or 
admitted  to  practise  in  the  Court  of  Session,  to  at- 
tempt to  stipulate  for  a  share  or  proportion  of  the  re- 
spondent*s  emoluments  as  a  practitioner  there,  in  re- 
turn merelv  for  his  assistance  in  obtaining  business 
for  him, — those  emoluments,  by  law,  and  by  the  regu- 
lation of  Court,  being  appropriated  exclusively  to 
practitioners,  and  being  calculated  and  fixed  as  suit- 
able and  necessary  for  maintaining  their  nsefolness, 
independence  and  respectability,  and  being  thus,  ex 
sua  naturOi  incommunicable  to  a  stranger. — ^IL  It  was 
illegal,  and  a  fraud  upon  the  public,  and  his  employ- 
ers, for  the  appellant,  while  he  held  himself  out  in 
the  ordinary  character  of  a  writer  in  Glasgow,  to  at- 
tempt to  form  a  secret  compact  for  participating  in 
the  profits  of  the  litigation  that  he  might  recommend 
or  advise  before  the  Supreme  Court,  thereby  creating 
an  inflaence  and  temptation  inconsistent  with  his  duty 
to  his  employers,  and  of  which,  at  least,  those  em* 
ployers  were  entitled  to  be  publicly  made  aware,  if  it 
existed.—- III.  The  alleged  arrangement  would  have 
been  a  violation  of  the  revenue  laws,  by  admitting  the 
appellant  to  privileges  which  he  was  not,  with  refer- 
ence to  those  laws,  qualified  to  exercise. — IV.  The 
secret  agreement  founded  on,  is  of  a  nature  altogether 
so  unjust  and  injurious,  so  derogatory  to  the  legal 
profession,  and  so  inconsistent  with  the  interests  of 

*  See  Pleas  and  Speeches,  Jurist,  Vol  IV.  p.  417. 
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the  Coart,  of  clientti,  ami  of  the  public,  that  it  could 
not  be  sanctioned  or  enforced. 

In  the  course  of  Dc  Lushington*8  speech  for  the 
appellant, 

Lord  C^ffitr^tfor.— Ought  not  an  attorney  to  have  an  unbiassed 
exercise  of  mind,  so  as  to  give  bis  agency  business  where  he 
thinks  best  ?  Is  it  not  his  duty  tu  his  cli^^nt  to  keep  himself  in 
that  situation  ?  Now  he  cannot  be,  after  he  has  made  such  a 
contract  of  partnership  as  this.  He  is  interested  in  putting  the 
business,  if  it  is  to  be  conducted  in  the  place  where  his  secret 
}M)rtner  lives,  into  his  hands, — and  be  is  by  this  contract  bound 
to  do  80.  Suppose  the  case  of  a  writer  in  Edinburgh,  who  has 
a  right  to  practise  there,  forming  a  secret  partnership  with  an 
agent  in  this  country  who  has  no  right  so  to  practise  in  this 
country,  but,  practising  us  an  agent  here,  that  party  goes  to  the 
writer  there,  to  advise  with  him  whether  he  shall  hring  an  ap- 
peal ;  and  he  expects  him  to  give  him  disinterested  advice ; — he 
baa  no  idea  that  that  writer  is  interested  in  the  conduct  of  the 
-appeal  in  London  ;  what  a  situafion  will  the  poor  client  be  in,— . 
each  of  them  has  an  interest  in  urging  him  on,  dividing  the  pro- 
fits as  they  have  agreed  among  themselves  to  do. 
(At  the  close  of  Dr  Lusbington*8  speech), 

Lt)rd  Chancellor, — There  is  a  statement  here  which  is  im- 
portsnt,  if  it  is  true,  but  which  I  cannot  help  thinking  is  not, 
at  the  foot  of  the  eleventh  folio  of  the  appellant's  case :  **  The 
decision  is  one  of  much  practical  importance.  It  does  not  turn 
on  any  doctrine  peculiar  to  the  law  of  Scotland,  but  involves  a 
principle  that  must  strike  at  the  root  of  many  existing  contracts 
of  copartnership  between  most  respectable  practitioners  in  both 
parts  of  the  island,  the  lawfulness  of  which  has  never  before 
been  brought  into  doubt.**  I  wish  to  know  from  the  counsel  on 
both  sides  of  the  bar,  whether  it  is  meant  to  be  said  that  there 
are  many  existing  contracts  of  partnerships,  concealed  partner- 
ships, whereby  the  clients,  not  knowing  the  existence  of  those 
partnerships,  employ  persons  in  this  country  to  transsct  their 
business,  those  persons  acting  under  contrncts  or  partnerships 
with  a  stipulation  for  a  part  of  the  profits  in  a  secret  partner- 
ship. That  is  a  material  affecting,  among  other  matters,  ques-. 
tions  of  appeal  from  the  Courts  of  Scotland.  Is  it  to  be  said 
that  there  are  these  contracts  of  partnership  between  parties  in 
that  country  and  in  this,  by  which  they  share  together?  It  is 
quite  new  to  me,  if  it  is  so.     I  never  heard  iL 

Afr  Solicitor- GeneraL — I  believe  it  is  not  so,  my  Lord,  in 
England,  that  it  is  wholly  untnie.  There  have  been  attempts 
at  illegal  partnerships  of  tnis  kind,  to  which  I  shall  call  yoar 
Lordships*  attention,  if  necessary. 

Lord  Chancellor, — I  wish  to  know  whether  it  is  within  the 
knowledge  of  either  party  that  contracts  of  partnership  of  this 
nature  have  been  entered  into,— Are  you  aware  of  the  fact,  Mr 
Busby  ? 

Mr  Btabtf, — No,  my  Lord ;  but  I  apprehend  that  is  not  im- 
portant to  our  ease.  The  solicitor  roust  have  an  interest ;  and, 
in  general,  I  understand  the  allowance  on  agency  business  is 
half  the  profit. 

Lord  ChanceUor,^^'hi\i  in  the  case  of  a  partnership  there  is 
not  only  the  ordinary  interest  which  a  writer  has,  but  there  is  a 
peculiar  interest  where  there  has  been  such  a  contract,  in  mis- 
conducting the  client's  case,  in  making  some  blunder,  and  then 
advising  bis  client  to  appeal  to  the  Court  to  set  it  right. 

(At  the  close  of  the  argument), 

Isord  Chancellor, — My  Lords,  as  I  entertain  no  doubt  what- 
ever of  the  propriety  of  the  decision  which  the  learned  Judges 
in  the  Court  below  have  come  to,  I  shall  not  delay  your  Lord- 
ships longer  to  consider  this  case,  but  shall  move  your  Lord- 
ships now  to  affirm  the  interlocutors  appealed  from.  My  Lords, 
as  to  that  part  of  the  case  which  relates  to  the  conduct  of  the 
party,  Mr  H  .  .  .  ,  at  whose  instigation  it  is  alleged  that  the 
arrsngement  ^'as  made,  and  who  was  undoubtedly  atfVAiuch  a 
party  to  that  illegal  arrangement  as  waa  the  other  gentleman, 
Mr  G  .  .  .  , — with  respect  to  that  part  of  the  case  which  re- 
lates to  his  conduct  in  availing  himself  of  that  objection,  your 
Lordships  have  nothing  whatever  to  do  with  it.  He  msy  have 
re^isons  which  wculd  extenuate,  or  it  might  be,  would  furnish  a 


justification  of  that  conduct ;  but,  even  if  it  were  without  ex- 
tenuation or  without  justification,  it  must  be  remembered,  that 
those  observations  are  applicable  to  all  cases  in  which  two  par- 
ties  enter  into  a  contract,  in  which  one  of  them  sets  up,  that  it  is 
invalid  as  a  defence  against  the  other.    The  Court  before  whom 
that  question  is  carried  have  nothing  whatever  to  do  with  that, 
the  reason ;  and  there  is  no  reason  whatever  why  the  Court  should 
expresA  any  opinion  upon  the  conduct  of  the  parties,  if  the  party 
has  by  law  a  right  to  avail  himself  of  it;  from  that  moment  the 
Court  before  whom  the  question  is  brought  has  no  choice,  but 
it  must  of  necessity  relieve  him  against  a  fulfilment  of  that  con- 
tract.     My  Lords,  as  regards  the  next  point  with  respect  to  the 
merits  of  the  case,  whatever  might  be  the  law  with  respect  to  a 
contract  of  partnership  entered  into  between  two  persons,  both 
of  whom  were  qualified  to  perform  the  business  in  the  Courts  in 
question,  and  which  contract  of  partnership,  openly,  and  before 
all  the  world,  held  both  the  partners  out  as  sucb,  and  both  of 
them  as  performing  iheir  professional  duties  for  their  clients  in 
partnership — whatever,  I  say,  might  be  the  law  with  respect  to 
such  a  partnership  as  that,  your  Lordships  have  nothing  to  do 
with  in  this  case,  nor  had  the  learned  Judges  in  the  Court  be- 
low :  That  is  not  this  case ; — this  case  differs  in  both  these  ma- 
terial facts,  first,  that  both  of  the  parties  in  question  were  not 
qualified  to  practise  in  the  Courts ;  and  next,  that  it  was  a  part 
of  the  articles  of  the  partnership,  or  the  agreement  which  consti- 
tutes  here  a  partnership,  that  it  should  be  kept  secret  from  all 
the  world  ; — either  of  those  grounds,  it  appears  to  roe,  woidd  be 
sufficient  to  dispose  of  this  question.     The  Court  below  have 
pursued  the  law,  and,  as  far  as  I  am  able  to  judge,  have  me^t 
justly  decided  this  question.    It  is  impoK^ible  for  any  one  to  say, 
that  the  principle  on  which  they  have  decided  is  neiv.     At  all 
events,  it  is  not  the  only  case  of  the  kind,  because  Brashe  p. 
Mackinnon  is  clearly  a  case  upon  that  poinL     The  Court  there 
held  unanimously,  although  it  is  by  inadventence  stated  to  be  by 
a  majority,  that  the  contract  was  improper  on  the  part  of  each 
party,  by  which  I  take  it  must  be  understood  that  it  vras  in  its 
nature  pactum  iUicitum  as  regarded  both  parties  to  the  con- 
tract. ^    One  does  not  exactly  understand  the  word  *'  improper," 
in  a  judicial  sense,  to  mean  any  thing  more  than  something 
which  the  Court  cannot  sanction ; — ^what  was  meant,  was,  tliat 
it  was  improper  to  make  profits  of  the  proceedings  before 
any  other   Court  than  the  Court  in  which  the  party  was  al- 
lowed to  practise,  and  therefore  the  Court,  first  of  all,  declared 
that  it  was  illegal  in  an  agent,— that  it  was  contrary  to  the  prac- 
tice of  the  Court,  and  against  the  law  of  the  Court— for  the 
practice  of  the  Court  is  the  law  of  jthe  Court — for  a  solicitor  or 
procurator  or  agent  in  a  Superior  Caurt,  to  make  profits  of  the 
proceedings  before  an  Inferior  Court ; — that  was  the  impropriety, 
to  use  the  language  of  the  finding  on  that  part  of  the  case,  in 
that  person,  namely,  the  agent  in  the  Superior  Court ;  and  tbey 
also  held,  that  there  was  a  similar  impropriety  in  a  solicitor  bis 
fore  an  Inferior  Court  entering  into  an  arrangement,  by  which 
papers  to  be  given  into  Court  by  him  were  tu  lie  drawn  by  other 
persons,  while  he  was  bound  to  certify  that  they  were  drawn  by 
himself:    That  does  not  apply  to  the  present  case.     Bat  the 
illegality  imputed  by  this  judgment  to  one  of  those  parties  exists 
in  some  degree  here ;  for  if  it  is  improper  for  the  agent  in  a 
Superior  Court  to  make  a  profit  of  the  proceedings  before  an 
Inferior  Court,  that  could,  of  course,  only  be  because  the  agent 
in  the  Superior  Court  is  not  a  practitioner  before  the  Inferior 
Court, — that  would  seem  to  be  the  ground  ;  and  if  that  were  so 
that  it  was  illegal,  on  account  of  his  being  a  practitioner  in  a 
Superior  Court,  that  would  be  a  ground  applying  to  this  case 
also  ;-»the  drcumstances  of  that  case,  then,  apply  to  die  pre- 
sent, as  well  as  the  judgment ;  for  there  die  Court  discoonte* 
nanced  a  party,  even  if  qualified  to  practise  in  his  own  name  be- 
fore an  Inferior  Court,  practising  in  another  man's  name  before 
an  Inferior  Court.     That  is  a  circumstance  which  would  apply 
precisely  to  this  case  as  much  as  to  the  other;  for  here  Mr  H  .  . 
•  .  .  .  practises  in  the  Superior  Coort  in  his  own  name,  the 
other  party,  Mr  G  .  .  .  ,  not  being  enabled  to  have  his  name 
appear  as  a  practitioner  in  that  Court,— and  that  was  of  course 
secret     Therefore,  in  every  noint  of  view  in  which  that  finding 
in  Brashe  v,  Mackinnon  can  be  taken,  I  can  find  no  distinction 
between  that  case  and  the  present,  as  regards  the  finding  of  the 
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Court  appljriiig  to  tbe  facts.  My  Lords,  this  is  a  natter  of  prac- 
tice, as  was  most  justly  stated  by  the  Solicitor- Geiieml,  with 
which  I  think  your  Lordships  would  be  very  slow  indeed  to  in- 
terfere, more  especially  upon  a  point  so  intimately  connected 
with  the  practice  of  rhe  Court,  as  this  is,  even  if  this  question 
had  now,  for  the  first  time,  come  before  the  Court ;  and  I  make 
this  observation,  tbe  rather  because  this  case  of  Brasbe  v.  Mac^ 
kinnon  is  said  to  have  been  decided  after  tbe  contract  in  ques- 
tion had  been  entered  into.  The  contract,  as  I  understand  it» 
was  entered  into  in  the  year  IB18,and  Brashep.  Mackinnon  was 
not  decided  until  the  year  1820.  But  I  should  say,  my  Jjords, 
that  if  it  had  not  proceeded  upon  that  case,  I  should  still  have 
been  very  slow  to  differ  from  the  Court  below,  in  a  matter  of 
practice,  iti  relation  to  this  first  branch  of  the  case,  namely,  that 
these  parties  could  not  enter  legally  into  that  contract, — one  of  the 
parties  not  being  qualified  to  practise  before  the  Superior  Courts. 
My  Lords,  with  respect  to  the  second  ground,  that  seems  to  me 
to  be  quite  sufficient  to  decide  this  case,  even  if  the  first  were 
not  so.  I  entirely  agree  with  the  learned  Judges  in  the  Court 
below,  that  a  contract  is  illegal  between  two  parties,  even  if 
both  these  parties  were  allowed  to  stand  in  equal  relation  with 
each  other,^that  a  contract  is  illegal,  part  of  which  contract  is  to 
bind  the  parties,  as  it  were,  to  secrecy,  aa  against  all  the  world, 
including  those  dealing  with  them,  and  binding  them  to  keep 
their  clients  in  ignorance  of  the  contract  subsisting  between 
them, — this  being  a  contract  of  partnership,  in  which  the  country 
solicitor  had  such  an  interest,  as  this  contract  gives  him,  in  the 
profits  of  the  town  solicitor's  practice,  that  I  should  conceive, 
upon  public  principle,  would  be  sufficient  to  invalidate  this  con- 
trucL  My  Lords,  I  entirely  agree  with  the  learned  Judges  in  the 
Court  below,  that  this  is  illeg&l  in  both  respects, — in  respect  of 
its  being  a  contract  in  which  one  of  the  parties  could  not  prac- 
tise in  the  Superior  Court,  and  in  respect  of  its  being  a  contract 
in  which  there  was  an  obligation  of  secrecy,  as  against  all  the 
world.  I  humbly  move  your  Lordships,  therefore,  that  these  in- 
terlocutors of  the  Court  below  be  affirmed,  with  such  costs  as 
will  cover  the  expenses. 

Interlocutors  affirmed,  with  full  costs. 

B«spondent*8  Aathority.— Brashe  v.  Mackinnoq,  9th  March 
1820 ;  F.  C 

Second  Division. -— Lord  FuUerton,  Ordinary. — Alexander 
Dobie,  Appellant's  Solicitor.— Henry  Hyndman,  Respondent's 

Solicitor. 

letk  July  18S3. 

No.  496. — Jambs  Adamson  &  Others,  AppeUanis^ 
V.  Mrs  Margaret  Stormonth  or  Darling  & 
Others,  Respondents. 

Conveyancing — Title  to  Purchaser — Trust-Deeds — Discharges 
'^-CircumHance*  in  which  U  wot  held  advisable  {([ffirming  the 
judgment  of  the  Court  of  Session  J  to  embodif  mutual  renuncia- 
tions and  discharges  by  parties^  and  also  a  trust'disponlion  and 
conveyance  by  trustees  to  themseloes,  in  one  deed,  narrating  the 
actions  and  the  settlements  on  which  it  wtss  Jbunded,  in  order  to 
form  an  uno^ectionable  title  to  purchasers. 

The  deceased  James  Stormonth,  Esq.  of  Lednatliyi 
disponed  to  the  respondents  and  the  appellants  certain 
property  in  trust,  for  certain  uses  and  purposes,  men- 
tioned m  a  deed,  dated  18th  February  1805.  By  a 
posterior  deed  of  tbe  25th  August  1812,  the  Mid  James 
Stormonth  revoked  the  former  settlement,  and  of  new 
disponed  bis  lands,  &c.  in  a  different  manner.  This 
deed,  however,  contained  neither  procnratory  of  re- 
signation nor  precept  of  sasine ;  and  after  Mr  Stor- 
month's  death,  the  parties,  by  a  minute,  dated  27th 
October  1817, 

'*  agreed  that  they  should  succeed  to  the  three-fourths  of  the 
lands  of  Inverchroskie  and  Whitefield,  which  were  settled  on 
them  by  the  said  trust-settlement,  dated  IStii  February  1805^ 
in  terms  of,  and  under  the  conditions  and  provisions  and  bur- 
dens contained  in   said  trust-settlement,  Jhd  codicils  thereto, 


provided  they  agreed  to  renounce  in  his  favour  the  benefit 
of  tbe  provisions  settled  on  them  by  tbe  said  disposition  and 
settlement  of  the  said  James  Stormonth,  dated  25th  August 
IB  12;  and  also  provided  they  agreed  to  claim  no  more  froua 
the  tenants  as  arrears  of  rent,  than  what  tbe  said  James  Adam* 
son  should  certify  to  be  due  by  them  ; — to  aU  which  the  said 
James  Darling  and  Mtfgarct  Stormonth  for  themselvesi,  and  as 
taking  burden  on  them  tor  their  children,  consented  and  agreed  ^ 
and  the  said  James  Adamson  and  Margaret  Stormonth  and 
James  Dariing,  for  themselves,  and  as  taking  burden  on  them 
for  their  said  children,  severally  became  bound  to  execute,  and 
to  get  executed,  all  deeds  and  writings  necessary  for  carrying 
this  agreement  into  effect.  It  being  thus  agreed  that  the  su&« 
cession  to  the  lands  of  Inverchroskie  and  Whitefield  should  be 
regulated  solely  by  the  said  trust-settlement  of  tbe  said  James 
Stormonth,  dated  ISth  Febmary  1805,  and  codicils  thereto, 
whereby  the  said  James  Adamson  has  right  to  the  remaining 
fourth  part  thereof,  the  said  James  Darling  and  the  said  Jamea 
Adamson  hereby  accept  of  the  office  of  trustees  under  the  said 
deed,  and  they  request  that  Mr  Thomas  Watson,  who  is  ap-* 
pointed  a  trustee  by  the  said  deed,  will  also  accept  ot  the  office 
of  trustee,  and  act  along  with  them." 

Some  dispute  having  arisen,  whether  Mrs  Darling 
was  to  be  considered  as  a  trustee,  slie  raised  a  sum- 
mons of  declarator  in  1822,  and  on  14th  January 
1824,  she  was  found  entitled,  by  a  judgment  of  the 
Court  of  Session  Qiffirmed  in  the  House  of  Lords), 

"  to  act  and  vote  as  a  trustee  under  the  trust-deed  and  settle* 
ment  of  Mr  Stormonth  ;  and  that  she  is  entitled  to  exercise  and 
eitjoy  all  the  rights,  privileges,  and  authorities  conferred  upon 
the  said  trustees  by  tbe  said  trust-deed  and  settlement.*' 

In  1827,  Mrs  Darling  and  others  raised  an  action 
against  Adamson  and  Watson,  the  other  trustees,  li* 
belling,  inter  alia^  on  the  said  trust-deed  and  settle- 
ment, and  the  said  disposition  and  settlement  executed 
by  the  said  deceased  James  Stormonth,  dated  the  18th 
of  February  1S05,  and  the  25th  of  August  1812,  and 
the  minute  of  agreement,  dated  27th  October  1817 ; 
and  concluding,  inter  alia^ 

*<  that  the  said  Thomas  Watson  and  James  Adamson,  as  having 
accepted  of,  and  acted  under,  the  said  trust,  should  be  ordained 
to  concur  with  the  said  James  Darling  and  Margaret  Stormonth, 
or  tbe  survivor  of  tbem,  in  selling  the  suid  lands  of  Inverchroskie 
and  Whitefield,  and  applying  tbe  price  in  the  way  and  manner 
pointed  out  by  the  said  trust-deed  and  settlement,  and  to  do,  or 
cause  to  be  done,  at  tbe  sight  of  the  said  Lords,  whatever  migbc 
be  necessary  for  rendering  tbe  titles  of  tbe  trustees  valid  and 
sufficient ;  and  to  subscribe  and  execute  articles  of  roup,  missives 
of  sale,  and  dispositions,  or  other  conveyances  of  the  said  lands, 
to  the  purchasers  thereof;  and  also  to  concur  with  the  said  James 
Darling  and  Mrs  Margaret  Stormonth  or  Darling,  or  survivor 
of  them,  in  applying  the  prices  of  the  said  lands,  in  tbe  manner 
directed  by  the  foresaid  trust-deed,  and  the  codidls  thereto." 

After  a  variety  of  procedori^.  Lord  Pullerton,  Iltb 
March  1830,  pronounced  this  interlocutor,  which  faUy 
embraces  the  facts  of  the  case :— - 

**  Finds,  that  by  a  trust-disposition  and  settlement,  dated  18th 
February  1805,  the  late  James  Stormonth  conveyed  to  the  de- 
fenders, alongst  with  the  pursuer,  Margaret  Stormonth  or  Dar- 
ling, and  her  late  husband,  the  lands  of  Inverchroskie  and 
Whitefield,  in  trust,  for  certain  purposes  therein  specified : 
Finds  that,  by  tbe  said  trust-deed,  tbe  trustees  were  directed, 
upon  expiry  of  the  then  current  tacks,  to  sell  the  lands,  and  to 
bind  the  granter  in  absolute  or  other  warrandice  :  Finds  that, 
exclusively  of  an  annuity  of  £60  to  the  pursuer,  Maigaret  Stor* 
month  or  Darling,  and  of  certain  other  annuities,  the  trustees 
were  directed  to  apply  .^le  rents  of  the  lands,  and  the  priceSf 
when  sold,  to  tbe  extent  oi  three-fourths,  for  behoof  of  tbe  chil- 
dren of  the  said  Margaret  Sturmonth  and  the  said  James  Dar- 
ling, and  io  pay  the  remaining  fourth  of  tbe  said  rents  and  ])rices 
to  the  defender,  James  Adamson :  Finds  that,  by  another  deed, 
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executed  on  25th  August  1812,  the  said  James  Stormonth  re- 
voked the  foresaid  tnuit^deed»  in  so  far  as  it  contained  the  fore* 
said  annuities  and  provisions  in  favour  of  Margaret  Stormonth 
or  her  children,  and  conveyed  the  lands  of  Inverchroskie  and 
Whitefield  to  the  defender,  James  A  damson,  under  burden  of  r 
liferent  annuity  to  Mrs  Darling  of  £50,  and  a  legacy  of  £6000 
to  her  children  :  Finds  that  the  last  disposition  and  settlement 
contained  neither  procuratory  of  resignation  nor  precept  of  sasinei 
Finds  that,  after  the  death  of  Mr  Stormonth  the  defender, 
James  Adamson,  on  the  one  part,  and  Margaret  Stormonth  and 
her  late  hushand,  James  Darling,  as  taking  burden  on  themselves 
for  their  children,  on  the  other  part,  entered  into  a  written  agree- 
ment, by  which  both  parties  passed  from  their  rights  under  the 
deed  1812,  in  reference  to  the  said  lands  of  Inverchroskie  and 
Whitefield,  and  to  the  foresaid  annuity  and  legacy  therein  con- 
tained respectively,  and  recurred  to  the  deed  1805,  as  fixing  their 
rights  with  regard  to  these  lands  of  Inverchroskie  and  Whitefield, 
and  that  the  parties  *  became  bound  to  execute  and  get  executed 
all  deeds  and  writings  necessary  for  carrying  this  agreement  into 
effect  :*  Finds  that,  in  consequence  of  thisagrreraent,  infeftment 
was  taken  on  the  trust-deed  1B05  by  the  defenders,  Adamson 
and  Watson,  and  that,  since  that  period,  possession  has  been 
held,  and  intromission  with  the  rents  taken  place  by  the  defen- 
ders, as  trustees,  or  their  factor,  in  virtue  of  the  said  trust-deed, 
and  that  payments  have  occasionally  been  made  to  account  of  the 
purposes  of  the  trust :  Finds,  that  in  these  circumstances,  and 
according  to  the  fair  construction  of  the  deed  of  agreement,  the 
pursuers  are,  on  the  one  hand,  bound  to  discharge  their  claims 
under  the  deed  1812;  and,  on  the  other,*  the  defender,  James 
Adamson  and  the  other  tnistees,  are  bound  to  account  for  the 
rents,  in  terms  of  the  trust-deed  1805 :  Finds  that  the  defenders 
are  also  bound  to  proceed  immediately  to  carry  the  trust-deed 
into  effect,  by  selling  the  lands  in  terms  of,  and  with  the  benefit 
of  the  warrandice  authorised  by  the  said  trust-deed  1805 ;  and 
with  the  view  of  implementing  the  said  agreement,  and  effecting 
the  aaid  sale,  remits  the  case  to  Mr  James  Jollie,  writer  to  the 
Signet,  to  adjust  the  terms  of  the  discharge  to  be  executed  by 
the  pursuers,  of  the  deeds  or  deed  which  may  be  neccssair  to 
remove  any  objections  to  the  title  of  the  trustees,  arising  from 
the  revocation  contained  in  the  deed  1812,  and  the  terms  of  the 
articles  of  roup  of  the  said  lands,  and  to  report  upon  the  same 
qua  m  primu  m,  ** 

To  this  jnd^ment  the  Court  adhered  on  the  I7th 
November  1830.  In  obedience  to  thiA  remit,  Mr 
Jollie  prepared  the  draft  of  a  deed,  containing  mutual 
discharges  and  renunciations  between  Mrs  Darling 
and  her  children  and  Mr  Adamson,  and  a  trust-dis- 
position and  conveyance  by  Mr  Adamson,  and  Mr 
Watson  and  Mr  Adamson,  to  Mrs  Darling  and  them- 
selves ;  and  also  the  draft  of  another  deed,  containing 
articles  of  sale  of  the  lands  in  question.  Mr  Jollie,  in 
this  draft,  shortly  narrated  the  several  deeds  oh  which 
the  actions  between  the  parties  were  founded,  and  the 
judgments  which  had  therein  been  pronounced.  He 
also  introduced  the  name  of  Mrs  Darling  as  a  trustee, 
in  order  that  a  sale  might  be  more  easily  carried 
through,  and  a  proper  conveyance  given  to  a  purchaser; 
and  followed  closely  the  clauses  of  the  deed  of  1805, 
as  far  as  practicable,  and  in  terms  thereof  introduced 
the  clause  of  warrandice.  The  defenders  objected — I. 
That  Mrs  Darling,  in  consequence  of  the  revocation 
by  Mr  Stormonth  in  1812,  was  not  entitled  to  act  as 
a  trustee  regarding  the  lands  of  Inverchroskie  and 
Whitefield. — II.  That  the  decreet  in  the  declarator 
was  not  res  judicata  under  the  mutual  agreement  of 
181 7,  and  tbat  her  name  ought  not  to  be  inserted  in 
the  deed  as  a  trustee. — III.  That  the  defenders  were 
entitled  to  receive  a  separate  discharge  from  Mrs 
Darling,  of  the  provisions  settled  on  her  and  her  fa- 
inily  by  the  deed  of  1812.    This  must  also  be  deliver- 


ed to  the  defenders,  that  they  may  be  enabled  to 
compel  Helen  Darling,  one  of  the  pursuer's  daughters, 
when  she  comes  of  age,  also  to  grant  a  discharge. — 
IV.  The  deed  by  Mr  Jollie  ought  only  to  refer  to 
the  deed  of  1805,  but  it  on^ht  not  to  introduce  the 
same  warrandice. — V.  The  oond  for  £2400  wa«s  re- 
yoked  by  the  deed  of  1812. — VI.  The  defenders  then 
submitted,  Ist^  A  draft  of  a  discharge  to  be  executed 
by  Mrs  Darling  and  her  children  to  Mr  Adamson,  of 
the  annuity  of  £50,  and  of  the  legacy  of  £6000,  settled 
on  them  by  the  deed  of  1812 ;  lid,  A  draft  of  a  trust- 
disposition  by  Adamson,  as  disponee  of  Inverchroskie 
and  Whitefield,  under  the  deed  of  1812,  and  by  Adam- 
son and  Watson,  as  infeft  in  these  lands  under  the 
trust  of  1805,  whereby  they  disponed  them  to  them- 
selves, and  the  survivor  in  trust,  for  the  purposes,  &c 
of  the  deed  of  1805. 

Lord  Fullertou  pronounced  this  interlocntor,  8tk 
July  1831 : 

<*  Repels  the  objections  to  Mr  JoIlie*s  report,  approves  thereof, 
and  also  of  the  drafts  of  the  deeds  prepared  b^  him,  and  referred 
to  in  said  report ;  and  of  new,  remits  to  him  to  get  the  «aid 
deeds  extended  and  executed  by  the  parties :  Farther,  finds  the 
defenders  liable  to  the  pursuers  in  the  expenses  occasioned  by 
their  objecting  to  said  report ;  and  remits  the  account  thereof, 
when  lodged,  to  the  auditor  to  tax  the  same,  and  report. — Xote. 
— The  only  point  attended  with  any  difficulty  is  the  proposed 
clause  relative  to  the  bond  for  JC2400.  But  the  Lord  Ordirwry 
thinks,  in  the  Hrtt  place,  that  the  point  does  admit  of  be'uis; 
decided  under  tue  present  summons,  as  the  summons  contains 
an  express  conclusion  for  the  application  of  the  price  to  be  de- 
tained for  Inverchroskie  and  Whitefield,  by  making  parment  to 
the  defender,  Adamson,  of  one-fourth  of  said  price,  under  the 
declaration  expressed  in  the  trust  -deed  above  narrated,  being  the 
very  dechiration  in  the  deed  1805  relative  to  this  bond.  2<l,  It 
appears  to  the  Lord  Ordinary  that  the  point  is  decided  by  the 
general  finding  in  the  interlocutor  of  11th  March  1880,  that,  by 
the  agreement  of  1817, '  the  parties  reonrred  to  the  deed  1805, 
as  fixing  their  rights  with  regard  to  the  lands  of  Inverchro«>kie 
and  Whitefield,*  as  the  pun«uer  in  her  summons,  and  her  fir«t 
plea  in  law,  clearly  called  for  the  division  of  the  price  according 
to  the  deed  1805,  under  the  declaration  therein  contained  re- 
garding the  bond  ;  while  the  defender  contented  himself  in  his 
pleas  with  denying,  in  general,  the  effect  ascribed  to  the  agree- 
ment by  the  pursuers,  of  setting  up  the  deed  of  1805  without 
putting  in  any  special  plea  in  relation  to  the  declaration  as  to 
the  bond  for  JC1^I00.  Sd,  Even  if  the  question  were  open,  it 
appears  to  the  Lord  Ordinary,  that,  as  the  declaration  respecting 
the  bond  in  the  deed  of  1805  truly  formed,  according  to  that 
deed,  a  condition  affecting  the  division  of  the  price  of  the  lands 
of  Inverchroskie  and  Whitefield,  the  agreement  of  ?8I7,  accord- 
ing to  the  fair  construction  of  its  terms,  which,  as  an  onerous 
transaction,  it  is  entitled  to  receive,  necessarily  revived  the  deed 
1805,  in  this  particular,  as  well  as  all  the  others  fixing  the  in- 
terests of  the  different  parties  in  the  price  of  the  landa.** 

The  defenders  reclaimed ;  and  the  Court  having  ad- 
hered, they  appealed,  pleading — L  It  is  premature  to 
discuss,  in  courts  of  law,  a  question  ahout  a  succes- 
sion in  which  neither  the  appellants  nor  the  respon- 
dents, nor  their  representatives,  may  ever  have  an  in- 
terest. Charles  Stormonth  may  have  lawfnl  descen- 
dants, who  will  exist  as  long  as  the  sun  and  moon, 
or  his  first  descendants  may  consume  the  money,  or 
alienate  the  bond. — H.  The  destination  made  by  the 
testator  in  the  assignation  of  16th  February  1805,  of 
the  bond  for  £2400,  to  Charles  Stormonth  in  liferent, 
and  to  his  issue  in  fee,  whom  failing,  to  the  appellant, 
Mr  Adamson,  in  fee,  was  never  altered  or  revoked. — 
in.  The  object  or  purpose  on  account  of  which  the 
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trust-deed  of  1 8th  February  1805  wa»  framed,  vrasto 
eqnaliKe  the  enccesMon  of  the  testator  at  liiti   death, 
between  his  nephew,  Mr  Adanmon,  and  the  family  of 
his  niece,  Mr*  Darling^.     With  that  view,  the  testator 
provided  for  the  contingency  that  Charles  Storlnonth 
niijfht  predecease  him,  whereby  the  equality  of  suc- 
cession at  the  testator's  death  might  be  disturbed  by 
Mr  AdamMMi   receiving  the  full    sum  of  £"2400.     In 
that  event,  to  equalize  the  division,  he  was  required 
to  **  discount  and  allow"  half  the  amount  of  the  bond 
out  of  his  share  of  the  price  of  the  lands.     But  the 
a.c*iignation  of  16th  February  1805  was  not  otherwise 
affected.     Mr  Adamson,  or  his  successors,  were  not 
required  to  pay  back  to  the   family  of  Mrs   Darling 
any  share  of  the  testator's  funds  received  at  his  death, 
in  the  event  of  succeeding,  at  some  distant  prriod,  to 
Charles  Stormonth  and  his  issue. — IV.  It  is  a  mistake 
to  say  that,  in  the  deed  of  iHth  February  1805,  the 
testator  intended  to  settle  the  succession  to  Charles 
Stormonth,  and  his  issue;  for,   Ij/,  This  supposition 
is  inconsistent  with  the  purpose  of  the  deed,  as  ex- 
pressed in  the  narrative  with  which  it  commences ; 
2///y,   It  is  inconsistent  with  the  phraseology  of  the 
deed  of  18th   F^ebruary,  which  explicitly  refers  to  a 
division    of  funds  to  occur  at  the  testator's  death  ; 
S(//y,  If  the  testator  had  meant  to  alter  the  rule  of 
succession  to   Charles  Stormonth's  issue,  he  would 
have  said  so ;  but  this  he  never  did  ;  4M/y,  If  the  tes- 
tator had  intended  to  equalize,  not  only  the  succession 
to  himself,  bnt  the  succession  to  Charles  Stormonth's 
issue,  he  would  have  introduced  clauses  calculated  to 
render  that  equalization   reciprocal  and  mutual  be- 
tween the  parties  and  their  successors,  which  was  not 
done. — V.  It  is  inconsistent  with  the  import  of  the 
agreement  of  1817   to  hold  that  the  appellant,  Mr 
Adamson,  was  to  remain  bound  contingently  to  pay 
money  to  the  respondents;  because,  as  Mr  Charles 
Stormonth  had  by  that  time  succeeded  to  the  bond  for 
£2400,  Mr   Adamson  oould   **  discount  and   allow" 
nothing  on  account  of  it  out  of  his  share  of  the  tes- 
tator's  funds  then   divisible.       Accordingly,  by  the 
terms  of  the  minute  of  agreement,  Mr  Adamson  was 
held  absolutely  entitled  to  a  fourth  share  of  the  lands 
of  luverchrosLie  and  Whitefield  ;  and  the  succession 
to  the  bond  for  £2400  was  also  thereby  held  to  be  re- 
gulated by  the  deed  of  16th  February  1805.^VI.  It  is 
unjust  to  require  the  appellants  to  sign  a  deed  bind- 
ing thera  instantly  to  sell  the  lands  of  Inverchroskie 
and   Whitefield,  and  to  divide  the  price  among  the 
children  of  Mrs  Darling  who  are  of  age,   reserving 
only  such  sum  as  she  may  think  fit  to  direct  for  the 
share  of  her  youngest  daughter,  without  security  be- 
ing given  that  this  daughter  will  be  satisfied  with  that 
share,  and  will  not,  at  majority,  reject  it,  and  exact 
payment  (which  she  will  be  entitled  to  do)  of  her 
sixth  share  of  £6000,  and  interest  from  her  grand- 
uncle's  death,  as  settled  on  her  by  his  deed  of  settle- 
ment of  1812.     Answered — I.  In  so  far  as  they  may 
be  held  by  construction,  implication,  or  otherwise,  to 
find,  that  Mr  Adamson  shall  bo  obliged  to  discount 
and  allow  out  of  his  fourth  share  of  the  price  of  the 
lands,  one-half  of  what  he  may  recover  of  Lord  Mea- 
dowbank's  bond. — II.  In  so  far  as  they  do  not  sustain 
their  objections  to  the  proposed  deed,  by  finding  that, 


in  the  event  of  Mrs  OarlinK  exercising  the  power  of 
division  conferred  on  her  by  the  trust-settlement  of 
1805,  before  the  deed  of  ratification  by  Miss  Helen 
Stormonth  Darling  is  delivered  to  the  appellant  Mr 
Adamson,  she  is  bound  to  set  apart  for  Helen  Stor- 
month Darling  as  much  of  the  price  of  the  lands  as 
will  be  equal  to  her  claims  against  Mr  Adamson  un- 
der Mr  Stormonth^s  settlement  of  August  1812.— 
III.  In  so  far  as  they  find  thera  liable  in  expenses  in- 
curred, in  consequence  of  their  objecting  to  Mr  Jollie*» 
report. 

Lord  ChaneeUor,'-^yLj  Lords,  in  the  case  of  Adamson  it.  Stor« 
month,  there  were  two  points ;  and  upon  one  of  those  points,  the 
firat,  I  expressed  at  the  time  my  opinion,  that  the  appellant  was 
precluded  from  taking  that  oltjection ;  but  that  even  if  he  were 
not,  and  he  could  go  into  it,  I  was  inclined  to  the  same  opinioir 
to  which  the  ixird  Ordinary  and  the  Court  eame.  Upon  the 
second  point,  entertaining  some  doubt,  I  wished  for  further  time 
for  consideration.  The  doubt  I  entertained  was,  whether  the 
parties  were  not  entitled  to  further  indemnity, — if  so,  it  should  be 
now  directed,  without  altering  the  judgment  in  any  other  respect, 
and  chat  would  only  go  to  the  question  of  the  costs  of  the  ap- 
peal.  It  was  for  the  purpose  of  considering  that  matter,  whether 
or  not  they  had  a  right  to  further  indemnity,  and  if  so,  what 
your  Lordships  might  be  advised  to  do  upon  if,  chat  the  case 
was  postponed ;  and  upon  further  consideration,  I  do  not  feel  that 
that  point  arkes  properly  here.  I  am  of  opinion,  therefore,  that 
this  judgment  should  be  affirmed,  with  costs. 

Interlocutors  affirmed,  with  costs. 

Second  Diviston.^Lord  Fullerton,  Ordinary.— -Spottiswoode 
and  Robertson,  Appellants*  Solicitors.— John  Richardson-,  Re- 
spondenta*  Solicitor. 

19M  July  1833. 

No.  497. — Francis  Graham,  Appellant^  v.  John 
Alison  and  Others,  Respondents^ — et  e  contra. 

Principal  and  Agent — Expenses — Adjudication — Liferent  and 
Fee— if  country  agent  femployed  by  a  creditor  to  recover  a  dehl/ 
having  inUrveted  a  totm  agent  to  lead  an  adjudication  against 
the  entaifed  ettate  of  the  debtor  ;  and  the  town  agent  having  tft- 
eplly  adjudged  the  debtor^*  liferent  ontyt  and  having  then  em« 
ployed  another  agent  to  complete  a  feudal  title  on  the  decree  of 
adjudication  ;  ami  the  charter  and  tatine  fwliich  were  conform  to 
the  decree  of  adjudication)  being  found  insufficient  to  convey  a 
Jtudal  title — Held,  L  f  affirming  the  judgment  of  the  Court  of 
Semon),  That  the  town  agent  first  employe%l  was  liable  in  repe^ 
titiou  /to  the  creditor  J  of  the  expense  of  the  charter  and  sasine^ 
but  not  inconsequential  damages t  and  II,  That  the  country 
agent  and  the  other  town  agent  were  not  liable  in  repetUum  or 
damages, 

Mr  Graham,  of  Morphie,  instructed  the  respondents* 
Colin  Alison*  his  country  agent,  and  John  Alison, 
writer  to  the  Signet,  to  recover  payment  of  a  debt* 
owing  to  him  by  Mr  Gray^  proprietor  of  the  entailed 
estate  of  Carse.  The  respondents,  accordingly,  led  an 
adjndication  against  the  estate  of  Carse,  for  the  pur- 
pose of  attaching  Mr  Gray's  interest  therein ;  and  in 
the  summons  concluded  for  adjudication 

'*  of  the  liferent  right  of  the  said  Charles  Gray,  or  whatever  more 
extensive  or  valuable  right  stands  vested  in  his  person,  or  in  the 
per8on  of  any  trustee,  for  his  use  or  behoof,  so  far  as  not  incon* 
iistent  with  the  conditions  of  the  entail  of  the  said  estate." 

When  the  summons  was  executed,  under  the  respon- 
dent, Colin  Alison's  directions,  it  was  transmittea  by 
him  to  the  other  respondent.  John  Alison,  to  be  pro- 
ceeded with  in  common  form,  and  decreet  was  duly 
pronounced,  conform  to  the  conclusions  of  the  sum- 
mons.   John  Alison,  having  soon  after  retired  into 
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the  country  in  bad  health,  committed  the  charge  of 
his  business  to  the  other  respondent,  John  Brown,  who 
pre|>ared  tlie  reqaisite  deeds  for  completing  a  feudal 
title  on  the  decreet  of  adjudication,  the  dispositive 
clause  of  the  charter  of  adjudication  running  in  terms 
conformable  to  the  summons  and  decreet  of  adjudica- 
tion. After  this  title  was  made  up,  the  appellant 
raised  an  action  of  reduction  of  a  decreet  in  favour 
of  certain  parties,  for  the  purpose  of  preventing  the 
estate  of  Carse  from  being  burdened  with  certain 
other  securities.  He  was  met  by  an  objection  to  his 
title  to  insist,  in  respect  his  decreet  of  adjudication, 
and  all  that  had  followed  on  it,  were  insufficient  to 
attach  the  lands  of  Carse,  seeing  that  it  did  not  ad- 
judge the  lands  themselves,  but  merely  Mr  Gray*8 
liferent  right  in  them :  That  the  adjudication  was  in- 
effectual to  constitute  any  real  right,  and  incapable  of 
any  higher  effect  than  an  assignation  to  mailis  and 
duties,  Mr  Gray  not  being  a  liferenter,  but  a  limited 
fiar  :  That  the  appellant  was  thus  only  a  personal  cre- 
ditor, and  not  entitled  to  interfere  with  Mr  Gray's 
heritable  creditors.  The  Lord  Ordinary  (Newton), 
29th  January  1828,  pronounced  this  interlocutor : 

"  The  Lord  Ordinary  having  considered  the  summons  and 
preliminary  defences,  with  the  productions  made  by  tbe  pursuer, 
and  heard  parties*  procurators  thereon,  Finds  that  the  disposi- 
tive clause  of  the  pursuer's  charter  of  adjudication,  (which  is 
precisely  conform  to  tbe  decreet  of  adjudication  on  which  it 
proceeds,)  in  so  far  as  it  respects  the  entailed  estate  of  Carse, 
does  not  convey  the  lands  themselves ;  but  usum  vitalem  reditum 
dicti  Curoli  Gray  et  quodcumque  alius  jus  vel  interesse  magis 
extensiorum  vel  pretiusum  vestitum  stans  in  ejus  persona  vel  in 
persona  alicujus  amici  fiduciam  ut  fidei  commissarii  in  fiducia 
pro  ejus  usu  et  beneficio  quantum  nou  repugnan  conditionibus 
taUi«,  &c. :  Finds  that  the  conveyance  of  Mr  Gray's  liferent 
was  inept,  he  being  no  liferenter,  but  fiar  of  the  lands,  though  a 
limited  fiar ;  and  that  the  addition  of  the  indefinite,  more  exten- 
sive, and  valuable  rights  which  be  might  happen  to  be  vested 
with,  either  in  his  own  person,  or  In  that  of  a  trustee  for  his 
behoof,  is  not  such  as  could  constitute  a  proper  feudal  estate  in 
the  pursuer,  or  to  warrant  his  infeftment  in  the  lands :  Finds, 
that  the  precept  which  authorises,  in  general  terms,  *  Sasinam 
totarum  et  integrarura  prefat.  terrarum  decimanim  et  secundam 
formam  et  tenorem  antedict  carte  nostrse,'  although  a  sufficient 
warrant  for  infeftment  in  the  other  binds  and  subjects  directly 
conveyed,  was  not  such  in  regard  to  the  entailed  estate,  as  to 
which  all  that  is  granted  is  a  right  of  liferent  which  did  not  ex- 
ist, or  some  more  extensive  right,  the  nature  of  which  is  left  al- 
together  undefined :  Therefore,  sustains  the  objections  to  the 
pursuer's  title,  that  he  has  no  valid  infeftment,  or  feudal  estate 
m  the  tailzied  binds ;  assoilzies  the  defenders,  and  decerns ;  but 
finds  no  expenses  due.** 

The  Court  having  adhered  to  this  interlocutor 
(14ith  November  1828),  Mr  Graham  brought  the  pre- 
sent action  of  damages  against  the  respondents,  as 
having,  by  the  inept  manner  in  which  they  prepared 
Lis  title,  occasioned  his  postponement  to  the  ueritable 
creditors  of  Mr  Gray,  and  involved  him  in  ineffectual 
litigation  upon  the  faith  of  these  titles.  The  respon- 
dents stated  various  grounds  of  defence ;  but  the  most 
important  are  contained  in  the  following  note,  issued 
by  the  Lord  Ordinary,  with  this  interlocutor  (11th 
June  1830), 

"  The  Lord  Ordinary  having  considered  the  closed  record, 
and  heard  counsel  for  the  parties.  Finds  the  defenders  liable,to 
the  pursuer  in  repetition  of  the  expense  of  expeding  the  charter 
and  sasine  on  the  decreet  of  adjudication  mentioned  in  the  plead- 
ings, in  so  far  as  it  has  been  paid  to  them,  or  to  Mr  Colin  '^li^    I 


son,  for  behoof  of  thera,  or  any  of  them  ;  assoilzies  them  from 
all  the  other  conclusions  of  the  activn ;  fiuds  no  expenses  due, 
and  decerns. — Note, — If  the  law  laid  down  in  Loni  Newton's 
interlocutor  of  the  29th  of  January  1828,  had  been  perfectly 
settled  previous  to  that  interlocutor,  there  might,  perhaps,  have 
been  some  ground  for  the  claim  of  damages  raised  by  the  pur- 
suer. But  that  is  not  tbe  case,  as  appears  from  the  judgment 
of  the  First  Division,  where  his  Lordship's  interlocutor  was  re« 
viewed,  and  still  more  fr6m  the  deliberations  of  the  Court  on 
that  occasion.  It  seems  to  have  been  held  then,  that  the  adjudi- 
cation itself,  independently  of  the  charter  and  infeftment  which 
followed  upon  it,  was  a  sufficient  title  to  insist  in  tbe  reduction 
brought  by  the  pursuer,  in  which  view  the  charter  and  infeft- 
ment, at  tbe  worst,  were  only  superfluous.  But  farther,  till 
that  time,  the  law,  with  regard  to  a  feudal  title  of  tbe  nature  in 
question,  was  by  no  means  clear.  It  is  certain  that  a  liferent, 
meaning  thereby  a  usufruct — for  example,  the  courtesy,  terce,  or 
a  liferent,  granted  in  liferent  use  allenarly,  cannot  pass  to  tbe 
effect  of  being  feudalized  in  tbe  person  of  the  disponee  or  ad- 
judger.  In  law  language,  inlueret  ossUms  of  tbe  liferenter.  But 
it  is  equally  certain,  that  tbe  right  of  an  heir  in  possession  under 
a  strict  entail  (which,  though  often  termed  a  liferent,  is  not  a 
usufruct,)  may  be  adjudged  to  that  effect;  and  the  question  is, 
what  is  the  proper  mode  of  doing  so  ?  Previous  to  tbe  decision 
in  Sir  William  Nairne*s  case  in  1810,  tbe  practice  generally,  if 
not  universally  followed,  was  to  adjudge,  not  the  lands  them- 
selves, but  the  interest  of  the  heir  in  tbe  lands,  exactly  as  the 
defenders  did  in  the  present  case.  This  appears  from  the  form 
prescribed  in  the  Juridical  Styles,  and  the  fact  is  well  known  to 
every  person  who  practised  at  that  period.  Lawyers  seem  to 
have  been  apprehensive,  that  if  an  adjudication  of  tbe  lands 
themselves  were  made  real,  though  limited  in  endurance  and  ex- 
tent, in  the  same  manner  as  tbe  hehr's  fee,  it  would  infer  an  irri- 
tancy, and  consequendy  defeat  tbe  whole  proceedings.  In  Sir 
William  Nairne*s  oase,  the  point  raised  was,  not  whether  the 
disposition  granted  by  the  heir  of  entail,  and  followed  by  infeft- 
ment, was  an  irritancy,  but  whether,  under  the  limitations  iiw 
troduced,  it  was  or  was  not  a  real  right  in  competition  with  per- 
sonid  creditors  ?  Since  that  case,  indeed,  there  has  been  an  un- 
derstanding,  that  the  fee  of  an  entailed  estate  may  be  disponed 
or  adjudged,  and  the  right  of  the  disponee  or  adjudger  feudal- 
ized without  risk,  the  restrictions  of  the  entail  being  inserted  in 
his  investiture.  But  it  is  thought  that  this  has  not  yet  been  the 
subject  of  express  decision  ;  nor,  until  the  judgment  of  the  Court 
in  1828,  has  it  been  found  that  the  heir's  ri^ht,  which  is  not  of 
the  nature  of  the  usufruct,  might  not  be  adjudged,  and  a  feudal 
title  so  completed,  according  to  the  old  practice,  without  in- 
cluding the  lands  themselves  in  the  adjudication.  For,  accord- 
ing to  feudal  principles,  there  is  no  right  connected  with  land, 
except  a  usufruct,  that  may  not  be  made  real  by  infeftment,  and 
in  that  form  conveyed  to  a  third  party.  Taking  into  view, 
therefore,  the  circumstances  of  this  case,  namely,  the  danger  of 
an  irritancy  on  the  one  baud,  and  tbe  admitted  practice  on  tbe 
other,  it  can  hardly  be  maintained  that  Mr  John  Alison  was  to 
blame  in  following  the  course  be  did,  in  a  nutter  in  apid^ms 
jvrtM  ;  but  if  he  was,  there  was^o  such  culpa  lata,  or  groas  pro- 
fessional ignorance,  as  ought  to  subject  him  in  damages  to  the 
pursuer." 

All  parties  reclaimed;  and  the  Court,  on  4th  De- 
cember 1830,  pronounced -the  following  judgments : 

On  the  Reclaiming-  Nots  for  John  Alison  : 
*'  Find  tbe  defender,  John  Alison,  liable  in  repetition  of  the  ex- 
pense of  the  charter  and  sasine,  mentioned  in  the  pleadings ; 
Refuse  this  note,  so  &r  as  regards  tbe  said  John  Alison,  and 
adhere  to  the  interlocutor  reclaimed  against ;  In  so  far  as  relates 
to  tbe  other  coroplainers,  Mrs  Jane  Alison  or  Laing,  and  the 
other  defenders,  children  of  tbe  deceased  Colin  Alison,  alter  the 
interlocutor  of  Uie  Lord  Ordinary,  complained  of ;  assoilxie  these 
defenders  from  the  conclusions  of  the  summons,  and  decern : 
F^ud  no  expenses  due.** 

On  the  Note  for  Francis  Gbaham  : 
*'  Find  that  the  defender,  John  Alison,  is  liable  In  repetition 
of  the  expense  of  the  charter  and  sasine,  mentioned  in  the  plead- 
ings ;  quoad  uUra  adhere :    Find  no  expenses  due.** 
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On  the  NoTB  for  John  Baowk : 
'*  Alter  the  interlocutor  reclaimed  tf^nst;  atsoil^e  tW  ae- 
fender,  John  Brown,  from  the  concltlidodd  of  the  sumAons,  and 
decern  :     Find  no  expenses  due  to  either  party.*' 

All  parties  appealed,-^Graham  pleaded — I.  Tfie 
decree  of  adjodicatiun,  and  charter  of  sasine  following 
tfiereon,  were  blundered  by  the  respondents. — II.  The 
error  in  the  decree  of  adjudication  was  of  such  a  de- 
scription as  to  render  the  professional  persons  em- 
ployed responsible  for  the  consequences.  An  er- 
ror having  been  committed,  on  account  of  which  the 
appellant  is  entitled  to  demand  reparation  from  those 
employed  by  him,  there  is  sufficient  evidence  to  attach 
that  responsibility  to  all  the  respondents.^ — III.  The 
charter  and  infeftment  having  proved  wholly  useless 
to  the  present  respondent,  he  is  not  liable  in  the  ex- 
pense of  making  up  these  blundered  titles  ;  and  having 
p«iid  that  expense  on  the  supposition  that  they  were 
correct,  he  is  entitled  to  repetition. — IV.  The  appel- 
lants are  not  entitled  to  claim  expenses,  both  because 
they  have  been  found  to  be  wrong  in  resisting  repeti- 
tion of  the  expense  of  the  titles,  and  because,  in  any 
view,  this  was  not  a  fit  case  in  which  to  award  ex- 
penses to  them,  considering  the  professional  errors 
out  of  which  the  principal  claim  originates,  and 
the  loss  which  the  appellant  suffered  by  their  default. 

Alison,  &c.  pleaded — L  The  decree  of  adjudication, 
with  the  charter  and  sasine  which  followed  thereon,  were 
prepared  and  expede  according  to  the  usual  and  esta- 
Dlisned  forms,  and,  whether  these  forms  shall  be  held 
correct  or  not,  the  respondents  cannot  be  made  liable 
in  damages,  merely  for  adhering  to  them.^-IL  The 
respondents,  are  not  liable  for  the  consequences  of  the 
judgment  pronounced  by  the  Court  of  Session,  where- 
b)r  the  action  raised  against  General  Hunter  was  dis- 
missed.— III.  The  claims  now  made  by  the  appellant 


are  inconsistent  with  the  conclusions  of  his  own  sum- 
mons.—^IV.  There  is  no  legal  ground,  and  no  equi- 
table principle,  for  holding  Mr  John  Alison  respon- 
sible tor  any  expenses  connected  with  the  charter  or 
infeftment  in  question. — V.  The  respondents  having 
performed  the  duty  entrusted  to  them  correctly,  and 
according  to  the  established  law  and  practice,  and  the 
action  raised  against  them  by  the  appellant  being  al- 
together groundless  and  unjust,  the^  ought  to  be 
found  entitled  to  the  costs  or  expenses  to  which  they 
have  been  so  unnecessarily  put  in  defending  them** 
selves  against  it. 

Lord  CftanceUor,-^My  Lords,  the  case  of  Graham  r.  AlijBon 
stood  orer  for  the  purpose  of  further  consideration.  It  respects 
the  costs  of  certain  l^al  proceedings,  referred  to  in  the  original 
appeal.  Since  the  discussion,  I  have  availed  myself  of  the  op- 
portunity of  further  considering  that  case,  and  I  would  advise 
your  Lordships  to  affirm  the  judgment.  I  had  some  doubt 
whether  the  Lord  Ordinary  was  right  in  assoilzieing  all  the  de- 
fenders except  John  Alison, — whether  John  Alison  ought  not 
to  have  heen  assoilzied  too,  that  was  the  only  doubt  I  bad,  and  I 
moved  your  Lordships,  in  consequence,  that  the  case  should 
stand  for  further  consideration.  I  have  since  further  considered 
it,  and  I  have  had  some  correspondence  with  the  learned  Judges 
upon  the  subject ;  and  the  grounds  of  my  doubt  having  been  re- 
moved, the  result  is,  that  I  have  clearly  come  to  a  conclusion, 
that  the  Court  below  was-  perfectly  right  in  making  the  excep- 
tion of  John  Alison.  I  do  not  feel  it  to  be  necessary  to  say  more 
upon  this  case,  but  will  move  your  Lordships  to  affirm  the  judg- 
ment of  the  Court  below,  with  coats  to  the  respondent,  as  re- 
gards the  original  appeal, — that  iu  which  John  Alison  is  the  ap- 
peUant 

Interlocutors  aflQrmed>  with  costs,  as  regards  the  fint 
appeal. 

First  Division Lord  Corehouse,   Ordinary.  —  John   A 

Powell,    Appellant's   Solicitor. — John    Butt,  and   Williamsy 
Brookes,  PowcJl  &  Broderip,  Respondents*  Solicitors^ 


ERRATA. 

Page  81,    Column  1, 16th  line  from  the  foot,/or  « that  he  had  a  tide  to  pursue,**  r^ad  *•  that  he  had  no  title  to  pursue." 
Page  445,  Column  1,  2dd  line  from  the  foot,/or  "  verbal  acceptance,"  read  "  oflfer  of  a  verbal  acceptance." 
Page  532,  Column  I,  Delete  the  case  of  James  Gaiidner  and  Trustee,  AppUcants,  and  for  the  conrect  report  of  the  case, 
tee  page  550,  column  2,  Qardner,  PetiUonef. 
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ABSENCE_See7>^aM,  Pretumpthn. 

ACCOUNT— See  Acquiescence,  Prescription.  Principai  and 
jl^ent. 

ACQUIESCENCE — Account— Accounts  for  surveying  work 
in  a  quarry  having  been  rendered  to  the  factor,  and  retained  by 
him  without  objection  for  seven  years  ;  and  the  general  fact 
of  employment  and  attendance  at  the  quarry  being  proved — 
Held,  that  the  particular  items  of  the  accounts  must,  at  that 
distance  of  time,  be  considered  as  correctly  charged,  p.  596. 

ACT  OF  SEDERUNT— Act  regulating  the  Fees  of  Procu- 
rators and  Practitioners  in  the  Sheriff  and  Stewart  Courts  of 
Scotland,  for  one  year  from  12th  May  next,  p.  342. 

— Bitl- Chamber— Collection  of  the 

lee  of  five  shillings  paid  on  bills  of  suspension  and  advoca- 
tion advised  upon  answers,  p.  272> 

ADJUDICATION— See  Palnmase.  Process,  Jdjudicaiion. 

ADVERTISING— See  E/UaiL    Sale, 

ADVOCATK— See  Prhidpal  and  Agent. 

ADVOCATIO?*— See  Proctu, 

AGENT  &  CLIENT— See  Principal  and  Afient. 

AGENTS — Using  of  qnalified  agents'  nitfniefs  by  non-qnalified 
persons — A  person  who  had  been  deprived,  by  a  sentence  of 
the  Court  of  Session,  of  the  right  to  practise  before  the  said 
C<>urt,  having  practised  in  a  qualified  person's  name— Held, 
1.  That  such  was  a  contempt  of  Court,  and  a  fine  of  £&0  \m* 
posed,  and  fourteen  days*  imprisonment  in  cMt  of  non-pay- 
ment. 2.  Observed,  that  the  Court  was  determined  to  ^- 
nish  every  unqualified  person  who  should  be  found  agenting  in 
the  name  of  a  licensed  p^actitione^  p.  310. 

AGREEMENT— Construction  of— A  party  having  wlmitted 
intromissions  to  the  extent  of  ;£dOOO,  and  having,  by  minute 
of  agreement,  been  allowed  ;£  I  OtX)  as  outlay — Held  (affirm- 
ing the  judgment  of  the  Court  of  Session),  that  he  was  bound 
not  mefely  to  account,  but  to  ptfy  down  jJL'StXX) ;  and  interim 
decree  granted  for  the  same,  p.  463. 

ALIMENT— Act  of  Grace— Date— Held;  that  aliment  award- 
ed  under  the  acts,  1696,  c.  32,  and  6  Geo.  IV.  c.  62,  nma 
from  the  date  of  imprisonment — ^not  from  the  expiry  of  tbe 
days  of  intimation,  p.  134. 

Cessio— An  insolvent  debtor  having  been  re- 
fused the  benefit  of  the  cessiot  and  having  remained  in  jail  for 
two  years  and  three  months  on  9d.  per  doy,-^ Circumstances  in 
which  the  Court  raised  the  aliment  to  la.  per  day,  p.  229, 
See  Husband  and  Wife,    Poor, 


AMENDMENT— See  Process,  Summons, 

ANNUITY— Heritable— Moveable— Heir—Entail  —  Liabili- 
ty — Circumstances  in  which  held,  that  an  annuity,  from  hav- 
ing a  tract  us  futuri  temporis,  was  heritable,  and  that  a  certain 
heir  in  mobUibus  was  liable  therefor,  p.  436. 

Liferent — Widow — A  widow  having  been  lef^ 

by  her  husband's  trust-deed,  a  life  annuity,  and  his  trustees 
instructed  to  invest  a  sufficient  sum  to  answer  the  same,  and, 
at  her  death,  divide  it  among  his  children— Held,  that  the 
widow  was  not  bound  to  accept  of  an  annuity  heritably  se- 
cured, purchased  with  part  of  the  funds,  so  as  to  leave  the 
residue  to  be  immediately  divided  among  the  children,  but  was 
entitled  to  insist  that  sufficient  funds  should  remain  vested,  to 
secure  her  annuity,  p.  596. 

Trust— Husband  and  Wife— Held,  that  a  wi- 


dow, in  whose  favour  an  annuity  was  provided  by  her  hus- 
band's trust,  directing  an  adequate  sum  to  be  lent  out  on  good 
security  for  its  payment  bv  the  annual  interest,  was  not  ob- 
liged to  accept,  in  place  of  this,  the  purchase  of  an  equal  an- 
nuitv,  bowever  apparently  secure,  in  order  to  let  the  excess 
of  tbe  sum  set  apart  over  tbe  proposed  purchase- money  be- 
come immediately  available  to  those  having  right  to  it  on  her 
decease,  p.  207. 

■  See  Bankrupt^  Claim, 


ANNUITY  TAX— Ministers'  Stipend— Ftorning— City  CoU 
lector— Held,  I.  That  the  present  method  of  sfentiiig  the 
inhabitants  of  Edinburgh  for  annuity  is  legal,  and  cimnuf ,  at 
any  rate,  be  olgected  to  by  way  of  exception  and  suapeiiaion 
of  a  charge.  8.  That  homing  is  competent  under  the  Art, 
6th  June  1661,  and  extends  Also  to  the  sums  collected  iind«r 
the  Act,  49  Geo.  III.,  c  21.  a  That  tbe  Collector  uf  tbe 
city  taxes  is  the  proper  charger,  and  is  not  bound  to  pro- 
duce a  stamped  eommii<sion,  and  can  grant  a  valid  discharge. 
4.  That  the  amount  levied,  the  exteirt  over  whirh  it  is  levied, 
and  tbe  purposes  to  which  it  b  applied,  were  authorial  by  tbe 
Statutes,  p.  592. 
APPEAL— See  ProcesSf  Appeal,  Decree,  Expenses, 
APPROBATE  AND  REPROBATE— Legitiro— A  fa- 
ther  having,  by  his  general  deed  of  settlement,  divided  the  re- 
sidue of  his  estate  amongst  his  children  in  certain  proportion)* ; 
and  having  afterwards,  by  a  codicil,  restricted  tbe  interest  of 
one  of  the  children  to  the  liferent  of  a  certun  sbid— Held, 
that  the  child,  whose  interest  was  thus  restricted,  canuot  take 
both  the  legiiim  and  the  liferent  provision,  although  neither 
the  settlement  nor  codicil  contained  any  express  clause  exclud- 
ing the  tegitim,  p,  532. 

' ■'     «     '    ■     Sec  Husband  Sr 

nrife. 
APPRENTICE— See  MaUer  and  Servant. 
A  RRESTME  NT—See  DiT^lffitce.    Husband  and  mfe,  Trusu 
ARBITRATION— See  &*ii&mtMioii. 

ASSIGNATION— Bailkruper-Tack— Possession—  Ci^cum- 
stances  in  whidi  ft  bond  and  assignation  of  ft  building  It^se  in 
security,  duly  inti  muted  to  the  hmdlord,  and  followed  by  an 
instrument  pf  posseissicm— Found  preferable  to  a  truat-con- 
Teyauce  for  behoof  of  cueditors,  in  which  the  aaaiguee  w«« 
acknowledged  to  be  a  creditor,  p.  243. 
Security— Redeemable  Right — Construc- 
tion— Cii^mstances  in  which  an  assignation  by  a  tenant  ex 
Jhcie  absolute,  of  a  lease,  in  tionsidevation  of  a  Mm  mlvaneed 
in  payment  of  arrears  of  rent,  granted  simvl  et  semct  with  an 
•aaignatioB  ^by  tbe  landlord)  of  a  de<-ree  of  irritancy  of  the 
same  lease,  in  security  of  the  same  advance,  was  held  (affirm- 
ing decree  of  tbe  Court  below)  to  be  a  right  in  securiry,  re- 
deemable on  payment  of  the  sum  advanced,  with  interest,  &&, 
p.  25. 

^  iee  ZHUgenect  Jrresimenc   PartnerMkip, 


BANKRUPT— Act  1606— Sftle^A  fttber  hftvfng,  to  Mairh, 
sold  by  Miaaifet  to  bla  aon  (to  whom  he  was  at  the  time 
largely  indebted),  an  heritable  subject,  the  prioe  to  be  papUe 
at  Whitsunday;  and  having  at  that  term,  instead  of  receiving 
the  price,  entered  into  an  arrangement,  by  which  it  wua  im- 
puted in  part  payment  of  his  previous  debt ;  and  having  on 
5th  August,  granted  a  disposition  in  implement  of  the  trans- 
action in  March,  on  which  the  son  took  infeftment  on  7tk 
August,— and  baring  become  bankrupt  in  September — Held 
(affirming  the  judgment  of  tbe  Court  of  Session),  tiwt  tbe  dis- 
position and  infeftment  were  not  struck  at  by  the  Act  1696, 
p.  10. 

I  Act  1696— Sale— Circumstances  in  which  ft 

sale  of  horses  by  a  bankrupt  to  one  of  his  creditors,  on  the 
eve  of  the  bankruptcy,  was  held  (by  a  judgment  of  tbe  Lord 
Ordinary,  adhered  to  in  absence)  to  be  struck  ut  by  tbe  Act 
1696,  p.  595. 

1696— Search,  Execution  of— A  Tcdnction 


having  been  brought  of  a  trust-deed  executed  by  a  party,  of 
bis  whole  estates,  for  behoof  of  his  crediton,  on  the  gruund 
that  tbe  truster  was  rendered  notour  bankrupt  within  .tixtj 
days  of  the  date  of  the  trust,  as  was  proved  by  an  cxecutioo 
of  search— that  the  bankrupt  had  absconded  or  concealed  him- 
aelf ;  and  it  having  been  oppoMcd  to  this  action,  thut  tbe  exe- 
cution of  search  bad  been  reduced  in  an  action  to  which  the 
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present  pursuer  was  no  party — Held,  that  this  latter  action 
was  no  ground  to  bar  the  reduction  of  the  trust-deed,  and  the 
same  reduced  accordingly,  p.  443. 

BANKRUPT— Erasure— Diligence— Caption^The  name  of 
the  debtor  in  the  will  of  a  caption  being  written  on  an  era- 
sure, the  caption  is  not  legal  evidence  of  bankruptnr,  although 
in  the  honiing,  the  narrative  of  the  caption,  ana  toe  messen- 
ger's execution,  the  name  be  correctly  written,  p.  236. 

r^— .  Petition  and  Complaint — Creditors  in  a  se- 
questration under  the  Bankrupt  Statute  having  authorised  the 
trustee  to  take  a  lease  of  coal,  in  order  to  keep  in  use  certain 
machinery,  and  also  to  enter  into  certain  discharges  of  claims 
between  the  bankrupt  and  his  relations  ;  and  the  wife  of  the 
bunk rupt,  being  a  contingent  creditor  for  proyisions  under  9 
marriage-contract  having  presented  a  petition  and  complaint 
—Observed,  I.  That  the  conduct  of  the  creditors  regarding 
said  I^e  was  ^uite  correct.  2.  That  it  was  incompetent  for 
R  creditor  to  compel  the  majority  to  take  i|p  and  prosecute 
certain  claims,  though  the  objecting  creditor  was  entitled  tp 
do  so.  3.  That  the  petition  was  incompetent,  and  refused 
accordingly,  p.  177. 

Preference— Statute,  1696—  Delivery— Cir- 


cumstances in  which  held,  I.  That  wine  so)d  and  paid  for, 
was  to  be  held  as  delivered  to  the  buyer,  so  as  to  entitle  him 
to  claim  it  in  a  question  with  the  sellers'  creditors,  although  the 
wine  remained  in  their  cellar  till  within  siyty  days  of  their 
bankruptcy.  2.  That  the  shipment  of  the  wine  to  the  buver, 
8ome  years  after  this  price  had  been  paidf  and  within  sixty 
days  of  the  sellers'  banj^ruptpy,  was  not  a  transaction  reducible 
under  the  Act  1696,  as  in  satisfaistion  or  security  of  a  prior 
debt,  p.  642. 

Reduction — Preference— Novum  Pelntum— 


A  party  having  advanced  money  on  the  faith  of  an  heritable 
security  executed  over  certain  lands  ;  fnd  it  having  turned  out 
that  the  security  had  only  been  granted  over  a  small  portion  of 
aaid  lands ;  and  the  granter,  after  bankruptcy,  having  executed 
B  bond  of  corroboration  in  terms  of  the  agreement  on  which 
the  money  was  lent;  and  infeftment  having  followed  in  (he 
creditor's  favour  prior  to  infeftment  in  favour  of  the  bajik- 
rupt's  trustee  in  the  aiijjudication  und^r  the  Banj^rupt  Statut/e 
—Held)  that  the  bond  of  corroboration  was  liable  to  reduction, 
and  reduced  accordingly,  p.  569. 

Sequestration — |Ie1d,  1.  fhat  a  party  apply- 


ing for  sequestration  cannot  fojond  on  alleged  acts  of  trading, 
subsequent  to  which  be  obtained  the  beneSt  of  the  cesno,  an4 
granted  a  dispositicm  omniun^  bonorum,  3.  That  he  is  not 
entitled  to  a  proof  of  «cts  of  trading  in  England,  between  the 
date  of  the  cevio  and  the  date  when  he  recommenced  trading 
ill  Scotland,  but  of  the  latter  trading  only,  p.  361. 

Sequestration -rr Alimentary —  Public  Officer 


—Held,  I.  That  the  casual  fees  becoming  due  to  a  pursuivaiit- 
Ht-arms  are  attachable  bv  sequestration.  2.  But  in  respecjt 
they  did  not,  along  with  the  salary,  exceed  the  heneficium  com^ 
f^uniia — Found  (hat  they  wer^  protected  from  such  diligence, 
p.  212. 

Sequestration^- Composition— A  composition 


having  been  figreed  to,  after  a  trustee  had  been  elected,  and 
bond  granted  for  that  composition  before  the  trustee  had  or 
/could  have  scrutinized  the  claims  lodged  in  the  sequestration^ 
Held,  1.  That  a  creditor  who  had  lodged  his  claim  and  oath 
of  verity,  and  voted  at  the  trustee's  election,  was  entitled  to  do 
summary  diQgence  on  the  bond  and  certificate  of  the  trustee 
for  the  composition  effeiring  to  his  debt.  2.  Tb^  ^he  cao- 
tioners  were  not  entitled  to  call  in  question  tjie  yaiidity  of 
such  debt,  p.  261. 

Sequestration  —  Compof^rion  ^^  Claims  -« 


Ranking — Annuity — A  party  having  lodged  a  claim  on  a 
bankrupt  estate,  and  been  the  concurring  creditor  in  a  seques- 
tration, the  affairs  of  which  wer^  wound  up  by  a  compositvpn- 
.contract — Held,  1.  That  the  banknipt  was  not  entitled  to  go 
back  and  challenge  said  claim  in  a  suspension,  without  a  /e- 
jduction  of  the  contract.  2.  That  the  holders  of  a  bond  of  re- 
.deemable  annuity  by  the  banknipt,  were  entitled  to  value  it, 
by  the  Government  tables,  at  a  sum  which  would  give  a  simi- 
lar annuity,  and  to  claim  for  the  Siime  on  the  si'quustruted 
instate,  p.  ISa 


B  ANK  RUPT — Sequestration  —  Compromise —  Protest Ex- 
penses—Held, that  a  majority  of  creditors  in  a  sequestration 
could  not,  in  the  face  of  a  protest  by  one  of  the  creditors,  and 
an  offer  by  him  to  take  an  assignation  to  a  particular  claim 
competent  to  the  trust-estate,  resolve  to  enter  into  a  com- 
promise of  that  claim  ; — and  that  the  creditor  so  objecting  was 
entitled  to  demand,  that,  if  the  creditors  neither  pursued  the 
claim,  nor  exposed  it  to  public  sale,  the  claim  should  be  as- 
signed to  him  for  the  sum  proposed  in  the  compromise,  with 
security  to  the  trust- estate  and  the  trustee  against  all  expense 
and  damage,  and  also  with  security  that  the  creditor  should 
pay  back  to  the  estate  whatever  he  might  recover  over  and 
above  Ws.  in  the  pound  of  his  debt,  and  all  charges  incurred 
by  him  in  its  recovery, — bu  ttbal  the  offer  by  the  creditor  did 
not  vest  thjB  debt  in  him ;  and  that  he  could  not  demand  an  abr 
solute  assignation.     Party  found  liable  in  the  expense  of  a  re- 
cord unnecessarily  demanded  by  him,  p.  161. 

-s Sequestration  —  Expenses — Creditors — Lia- 
bility of — Creditors  having  appeared,  and  voted  on  a  small 
claim  at  the  election  of  interim-factor  and  trustee ;  and  having 
acted  as  law-agents  in  the  sequestration,  and  also  in  the  pro- 
secution of  a  suit  at  the  instance  of  the  trustee,  in  which  they 
were  cast ;  and  the  successful  party  haying  raised  an  action 
against  them  for  payment  of  his  expensesr-Held,  that  they 
were  liable  therefor,  jointly  and  severally,  p.  213. 

Sequestration — Expenses — A  banknipt  hav- 


ing, both  in  this  Court  and  in  the  House  of  Lords,  unsuccess- 
fully opposed  an  applicntion  for  sequestration  of  bis  estate- 
Held,  that  the  petitioning  creditor  is  preferably  entitled  tp 
payment,  out  of  the  sequestrated  estate,  of  the  whole  expenses 
of  the  litigation,  although  tbe  House  of  Lords  had  found  np 
expenses  due,  p.  367. 

Sequestration —  Poinding — A  sequestration 


under  the  Banknipt  Act,  and  a  poinding  of  the  ground,  hav- 
ing been  executed  on  the  same  day ;  and  thje  JLiord  Ordinary 
having  repelled  the  defence,  that  the  poinding  was  incompetent 
— The  Co^rt  varied  his  interlocjator,  so  as  to  reserve  to  the 
trustee  his  right  to  object  to  the  debt,;ui4  any  preferjenxie  under 
the  diligence  of  poinding,  p.  97. 

Sequestration — preference — Res  Judicata^- 


Factum  Illicitum — A  debtor,  after  being  discharged  on  a  com- 
position-con tract  under  the  Bankrupt  Statute,  agreed  to  allow 
a  creditor  to  recover  a  certain  debt  due  l;p  the  sequestrated 
estate  by  a  party  in  Jamaica,  so  that  the  creditor  might  draw 
full  payment  of  the  debt  for  which  he  had  ranked  in  the  se- 
/^uestration,— the  creditor  was,  in  his  turn,  sequestrated,  and 
the  debtor  claimed  on  his  estate  for  jthe  sums  drawn  by  him 
to  account  of  the  Jamaica  debt,  on  the  allegation,  that  there 
had  been  no  agreement  to  allow  him  to  retajii  them,  and  that 
although  there  had  been  such  agreement,  it  would  have  been 
9  pactum  iWcUum,'r-the  Court  deicided  that  the  agreement  wnf 
proved  and  valid ; — Thereafter,  the  creditor  brought  an  actioQ 
against  the  debtor  for  advances  which  he  had  made  to  him  out 
of  the  remittances  receiyed  from  Jamaica,  or  at  least,  for  9 
balance  which  the  debtor  had  acknowledged  to  be  due  by  ^ 
holograph  state  produced  in  the  former  process,  in  which  the 
debtor  debited  hir^self  with  the  amount  pf  jthe  original  debt 
which  had  been  ranked  on  his  sequestrated  estate,  and  with 
the  subsequent  advances  made  to  him,  and  credited  himself 
with  the  composition  drawn  by  the  creditor,  and  the  remit- 
tances rc^ceiyed  from  Jamaica-^  Held,  that  it  was  res  Judicaia, 
that  the  creditor  was  entitled  to  impx^te  the  sums  received 
from  Jan^aica  in  eictinction  of  tl^e  balance  of  the  debt  for 
yrhich  )ie  had  f;anked  in  the  debtor's  sequestration ;  and  that 
as  the  sums  concluded  for  had  been  advanced  to  the  debtor 
put  of  the  remittances  from  Jam^ica^  the  creditor  was  entitle^ 
0  reroyer  the  balance  due  to  him,  as  appearing  from  the  fore- 
^id  holograph  state,  p.  395. 

Sequestration — Title — Held,  that  a  party,  al- 


though  under  sequestration  himself,  was  entitled  to  apply  for 
sequestration  of  the  estates  of  a  third  party,  p.  10& 

Sequestration — Trustee — Sequestration  hay- 


ing  been  awarded  against  both  the  estates  of  a  companv,  and 
of  the  individuals ;  and  a  trustee  having  been  elected  by  the 
creditors,  who  had  claimed  only  as  company  .creditors  on  botl^ 
estates ;  but  the  creditors  who  bad  claimed  as  individual  crcir 
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ditors  having  afterwards  voted  for  a  separate  trustee  on  the 
individual  estate  ;  and  both  having  applied  to  be  confirmed  on 
the  individual  estate — Held,  1.  That  the  former  was  entitled 
to  I  e  confirmed.  2.  Question  raised,  whether,  in  claiming  on 
the  individual  estate  of  one  partner,  the  creditors  were  not 
bound  to  deduct  what  value  might  be  expected  from  the  estates 
of  the  company,  or  of  the  other  partners  as  individuals  ?  p.  111. 

B  A  N  K  R  U  P  T^  Sequestration  _  Trustee—  Company— Share 
— The  proprietor  of  a  card  manufactory  having  assumed  a 
partner,  and  let  to  the  company  on  lease  the  houses,  large 
gearing  and  mill-machinery,  and  steam-engine;  and  having 
died  bankrupt,  and  a  judicial  factor  having  been  appointed, 
and  his  e»tMe  having  been  judicially  sold  to  his  relatives  in  a 
rnnkuig  and  sale;  and  the  partner  having  continued  in  pos- 
session, and  paid  the  rent  till  his  bankruptcy  and  sequestra- 
tion ;  and  his  trustee  having  claimed  the  machinery  and  steam- 
engine,  as  belonging  to  the  sequestrated  estate,  and  repetition 
from  the  purchasers  and  judicial  factor  of  the  part  of  the  rent 
effeiring  to  the  value  of  said  machinery — Held,  that  such 
claims  were  untenable,  p.  404<. 

Sequestration  —  Trustee  —  Liability  —  Ex- 
penses— A  trustee  on  a  sequestrated  estate  having  litigated  in 
a  multiplepoinding  at  the  instance  of  purchasers ;  and  having 
been  unsuccessful,  and  found  liable  in  expenses,  and  charged 
for  payment — Held,  1.  That  he  was  not  entitled  to  suspend, 
on  the  ground  that  he  had  no  funds.  2.  That  he  was  bound  to 
Tceover  the  expenses  from  his  constituents,  and  had  no  right 
to  impose  that  burden  on  the  chargers.  3.  That  it  was  not 
necessary  that  the  words  **  personally  liable*'  should  be  in  the 
decree  for  the  expenses,  to  subject  the  tnistee  in  the  first  in- 
stance,  leaving  him  to  seek  his  relief  against  his  constituents, 
p.  387. 

Sequestration — Trustee — A  party  having  held 


a  lease  and  feus,  and  become  bankrupt — Held  that  his  trustee, 
having  entered  into  possession  of  the  lease,  and  been  infeft  in 
the  feus,  and  having  for  several  years  taken  the  benefit  of  the 
lease  and  feu- rights  for  the  use  of  the  sequestrated  estate, 
thereby  became  the  assignee  to  the  lease  and  the  vassal  in 
the  feu,  and  was  bound  to  fulfil  the  prestations  due  under 
these  contracts  towards  the  landlord,  p.  322. 

Sequestration — Trustee —  Caution  —  Credi- 


tors cannot  dispense  with  the  trustee  on  a  sequestrated  estate 
finding  caution,  p.  264. 

Sequestration — Trustee — Landlord  and  Ten- 


ant— Lease — Damages — A  party  having  let  a  farm  on  a  lease 
of  nineteen  years,  under  obligation  to  erect  certain  necessary 
biiildings  for  the  tenant ;  and  the  landlord  having  been  seques- 
trated, and  bis  trustee  infeft  in  the  estate — Held,  h  In  a 
question  with  the  creditors.  That  the  tenant  had  a  preferable 
right,  and  that  the  trustee,  as  in  toco  of  the  landlord,  was  bound 
to  implement  the  stipulations  in  the  lease,  as  being  essentialia 
thereof.  2.  That  he  was  liable  in  damages  for  non-implement 
to  the  full  amount  of  the  rents  received  by  him  as  trustee,  p. 
499. 

See  Jtsignatian,  Obligation*  Proceu, 


BILL  OF  EXCHANGE— Acceptor— Jndorser  — A  party 
having  drawn  a  bill  at  three  months  for  value;  and  having  in- 
dorsed it  to  a  third  party ;  and  the  acceptor  having  failed  to 
pay  the  contents  when  it  became  due ;  and  a  friend  of  the  ac- 
ceptor's having  retired  it,  by  granting  an  acceptance  at  six 
months  to  the  indorsee  (which  was  duly  paid),  and  taken  an 
assignation  to  the  bill  and  diligence — Circumstances  in  which 
held,  that  the  party  who  had  retired  the  bill  had  not  lost  his 
recourse  against  the  drawer  by  mora,  or  non-intimation,  and 
had  not  come  into  the  situation  of  the  acceptor ;  and  that  the 
doctrine  as  to  granting  time,  which  regulates  the  rights  of 
principal  and  cautioner  in  a  bond,  did  not  apply,  p.  263. 

Diligence — Assignation — The 

suspender  having  put  his  name  to  an  accommodation-bill 
which  was  dishonoured ;  and  the  charger  having  drawn  ano- 
ther bill  for  the  same  sum,  in  order  to  pay  the  first  bill,  wlucb 
the  suspender  indorsed  and  discounted  for  that  purpose ;  and 
the  second  bill  having  also  been  dishonoured,  and  retired  by 
the  charger,  who  received  assignation  to  the  first  bill,  and 
diligence  thereon— Held,  1.  That  the  charger  was  entitled  to 


take  an  assignation  to  the  first  bill,  and  diligence  thereon. 
2.  That  the  suspender  whs  not  relieved  from  bis  obligariun 
to  repay  the  charger.  3.  That  it  wiujusteriii  to  the  saspender 
to  plead,  that  the  charger  had  not  given  up  said  bill  iu  bis  list 
of  debts  in  his  sequestration,  p.  89. 

BILL  OF  EXCHANGE— Discount  — Security— Process 
— Proof—- Circumstances  in  which  a  proof  was  allowed  liefore 
answer,  of  authority  given  by  a  party  presenting  a  bill  to  a 
bank,  who  refused  to  discount  it,  to  retain  it  in  security  of 
certain  claims  and  advances  on  the  part  of  the  bank,  and  of 
the  fact  regarding  the  value  given  fur  the  bill.  p.  427. 

—————— —^ Husband  and  Wife — Obligntion 

— 1.  Held  (aflSrming  decree  of  the  Court  of  Session),  that  a 
person  was  liable  for  certain  bills,  although  he  alleged,  that, 
under  a  diligence  and  proper  accounting,  be  could  show  that 
the  amount  claimed  was  not  due.  2.  Decree  by  the  Court  of 
Session  against  a  married  woman,  vettita  viro,  as  joint  ac- 
ceptor of  the  said  bills,  reversed,  p.  5. 

____ Minor  —  Proof —  ForisfamiTia- 


tion — An  apprentice  of  20  years  of  age,  married,  and  living 
separate  from  his  father,  having  granted  a  promissory-note  to 
his  father's  second  wife  for  j6*2^Held,  L  The  Inll  was  null 
and  void.  2.  That  the  minor  was  not forvfamiGatat ;  and  3L 
That  the  onut  probandi  oiforiifamiliationy  and  that  the  money 
was  in  rem  vertum  of  the  minor,  lay  on  the  father,  p.  93L 

Prescription,  Sexennial — Stamp 


— Circumstances  in  which  an  action  having  been  raised  for 
the  contents  of  a  bill  thirteen  years  past  due,  which  had  been 
acknowledged  in  a  voluntary  trust-deed,  and  in  various  pro- 
ceedings  of  creditors,  and  which  was  discovered,  after  the  ac- 
tion had  come  into  this  Court  by  advocation,  to  be  written  on 
a  wrong  stamp— Held,  that  the  debt  was  sufficiently  libelled 
on,  independently  of  the  bill ;  and  the  plea  of  preacription, 
and  on  the  stamp  laws,  repelled,  p.  245. 

Process — Proof— The  acceptor 


of  a  bill  being  charged  for  pajrment,  and  having  presented  a 
suspension,  on  the  ground  that  he  bad  sent  the  money  by  a 
third  party,  who  had  paid  it  to  the  charger ;  and  the  chanrer 
having  admitted  that  he  received  the  money,  but  averred  that 
it  was  paid  to  him  in  extinction  of  a  bill  due  by  tbe  person 
who  brought  it,  which  bill  was  one  pound  less  than  the  money 
paid,  and  had  not  been  delivered  up,  but  was  now  produced ; 
and  the  statements  of  the  charger  being  vague  and  unsatisfac- 
tory— Letters  suspended  simpiiciier,  with  expenses,  p.  557. 

Suspension — Oath  — Value — A 


party  having  suspended  a  charge  upon  a  bill,  on  the  ground  of 
no  value,  and  of  the  charger's  having,  by  delay  in  delivering 
certain  documents  of  debt,  deprived  the  suspender  of  the  con- 
sideration for  which  the  bill  was  granted ;  and  the  charger 
having  sworn  as  to  the  nature  of  the  value,  and  tbe  under- 
standing of  parries  regarding  the  delay,  upon  a  reference  as  to 
the  value,  **  and  generally  as  to  the  nature  of  the  transaction" 
— Held,  that  the  suspender  was  not  thereafter  entitled  to  a 
proof,  prout  dejure,  even  of  facts  subsequent  to  tbe  suspen- 
sion, showing  how  he  had  been  hindered  from  operating  pay- 
ment, p.  137. 

Value— Proof— Writ  or   Oath 


— Circumstances  which  were  found  not  sufficient  to  warrant 
any  departure  from  the  rule  of  law  regarding  the  proof  of  nou- 
ouerosity  in  a  bill,  p.  1 15. 

Value — Security —  Circumstan- 


ces in  which  a  suspension  and  liberation,  brought  by  a  party 
incarcerated  on  a  bill,  after  having  delivered  another  bill  (not 
yet  due)  in  security  to  the  creditor,  was  refuted,  p.  I39L 

— -^-~— ^-^—  See  JDiligenee,     Hutband  cad 


Wife. 
BREACH  OF  THE  PEACE— See  Cnminal  Zatr. 


CAPTION— See  Diligence. 

CASH-CREDIT— See  Cautions. 

CAUTION— See  Process,  jldpoctUion,  Caution,  Bankrupt, 

Decree^  Suspention, 
CAUTIONER— Bill— Arbitration—A  party  entering  into  a 

submission  of  certain  claims,  at  the  instance  of  another  party 


INDEX. 
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against  him  ;  and  having  at  the  same  time  granted  a  bill,  along 
with  certain  securities,  for  a  proportion  of  the  claim,  to  be  de- 
posited with,  and  kept  by  the  clfrk  to  the  submission,  subject 
to  the  orders  of  the  arbiters,  and  with  the  provision  that  pay- 
ment should  not  be  enforced,  unless  the  contents  should  be 
found  due,  and  payment  ordered  by  them ;  the  arbiters  having 
pronounced  an  interim  decree  for  a  sum  exceeding  the  amount 
of  the  bill.  "  if  that  sum  should  be  found  due  ;'*  but  having 
found  nothing,  and  given  no  order  regarding  the  bill  or  its  con- 
tents— and  the  submission  having  been  allowed  to  expire  with- 
out any  final  decree — Held,  that  the  creditor  could  not  there- 
after obtain  payment  of  the  bill  from  the  cautioners,  p.  210. 

C  A  UT  lO  NE  R— Cash  credit—  Assignation— Socii— Six  indi- 
viduals having  granted  a  bond  for  a  cash-credit  to  a  bank ;  and 
three  of  them  having  paid  certain  sums  to  the  bank ;  and  a 
friend  of  the  other  three,  who  had  been  charged  for  payment, 
baving  paid  the  whole  sum  due  to  the  bank,  and  obtained  an 
assignation,  on  which  he  chaxged  the  other  three  co-obligants, 
who  offered  payment,  upon  receiving  an  unqualified  assigna- 
tion— Held,  I.  That  the  charger  was  bound  to  grant  such  as- 
signation. 2.  That  the  sums  paid  by  the  three  co-obligants 
to  the  bank  must  be  deducted  from  the  charge,  as  in  a  question 
inter  sociot,  p.  154. 

. Factor — Liability — Suspension — A  caution- 
er for  a  judicial  factor  on  an  estate  in  a  ranking  and  sale  hav- 
ing been  charged  to  make  payment  and  consignation  of  a  ba- 
lance due  on  said  estate ;  and  having  presented  a  suspension, 
on  the  ground,  inter  (Uia,  that  the  parties  interested  had  ne- 
glected, for  20  years,  to  compel  the  factor  to  do  his  duty,  or  to 
intimate  his  irregularities  to  the  cautioner ;  and  also  that,  in 
terms  of  the  bond,  he  was  only  liable  for  the  rents  and  arrears 
of  rents  recovered  by  the  factor  from  the  tenants. — The  Court 
passed  the  bill,  without  caution,  p.  85. 

■Factor — Mora — Held,  that  cautioners  for  due 


performance  of  duty  by  a  factor  appointed  to  draw  the  rents 
and  feu-duties,  and  manuge  the  expenses  of  an  hospital,  which 
it  had  been  the  practice  to  support  between  terms  by  bills  dis- 
counted by  the  factor,  to  be  retired  when  the  rents  of  the  hos- 
pital fell  due,  were  liable  in  the  balance  due  upon  the  factor's 
accounts,  which  debited  him  with  these  bill  transactions,  so 
far  as  applied  to  the  use  of  the  hospital,  p.  113. 

■Guarantee — Letter  of — Company — A  party 


having  granted  a  letter  of  guarantee  for  a  company;  and  the 
company  having  been  proved  to  consist  only  of  one  partner— 
Circumstances  in  which  held,  1.  That  the  person  granting 
said  letter  must  have  known  that  there  was  only  one  partner 
in  said  company.  2.  That  he  was  therefore  bound  to  imple- 
ment said  letter  of  guarantee,  p.  208. 

Sale  —  Delivery  —  Circumstances  in  which 


a  creditor  having  advanced  money  on  the  security  of 
spirits,  to  be  consigned  in  the  cellars  of  a  third  party ;  and 
having,  on  the  debtor's  insolvency,  presented  an  application  to 
the  Sheriff  to  obtain  possession  of  the  spirits  from  the  consig- 
nee, whereupon  an  agreement  was  made  by  the  voluntary  trus- 
tees of  the  debtor,  to  hUow  delivery  of  the  spirits  to  the  cre- 
ditor, on  caution  to  account  for  the  proceeds — Held,  that  the 
cautioners  are  liable  only  for  the  balance  of  the  proceeds  of 
the  spirits ;  and  that,  in  a  question  with  them,  the  English  as- 
signees of  the  debtor  are  not  rnritled  to  plead,  that  the  spirits 
were  not  transferred  to  the  cellurs  of  the  consignee  till  within 
60  days  of  the  debtor's  bankruptcy,  p.  229. 

See  Bankrupt,  Trustee,  Principal  and  A»eni, 


CESSIO  BONORUM— See  P/oc<rM,  Ceislo, 

CITATION— See  Proceu,  CUalion,  Jurisdiction. 

CLAIM— See  Bankrupt, 

COMPANV— See  Partnership. 

COMPETENT  &  OMITTED— See  Landlordand  Tenant. 

Process,  Apiieal,  Competent  and  Omitted, 
COMPOSITION— See  Bankrupt,  Process,  Bankrupt, 
COMPENSATION— See  Partnership. 
CONDESCENDENCE— See  Process. 
CONDITIO  SI  SINE  LIBERIS— See  Succeuion. 
CONFIRMATION— See  Process,  Bankrupt. 
CONFUSION— Heritable  Security— Trust— A  party  having 

granted  to  another  an  heritable  security  over  bis  estate, — the 


heritable  creditor  having,  by  a  trustee,  purchased  the  estate, 
and  paid  the  excess  of  the  price  over  the  bond  ;  and  having' 
thereafter  been  infeft  on  a  disposition  by  his  tru>tee,  and  on 
the  unexecuted  procuratory  in  favour  of  the  latter ;  and  the  ori- 
ginal debtor  and  seller  Imving  thereafter  served  heir-at  law  to 
the  creditor,  deceased — Held,  in  an  action  at  the  instance  of 
the  disponee  to  the  estate,  in  the  settlement  of  the  deceased 
creditor,  to  have  the  security  declared  extinguished,  that  con/w- 
sio  operated  against  the  heir-at-law ;  and  that  the  security  which 
he  took  up  as  heir  was  extinguished,  although  it  had  never  been 
formally  discharged,  p.  156. 

CONSIGN  ATION— See  Sale, 

CONSIGNEE— Insurance—  Proof— Witness— 1.  Shipown- 
ers, to  whom  a  cargo  of  goods  had  been  consigned  for  sale  at 
a  foreign  port,  and  who  had  efiiected  an  insurance  for  behoof 
of  the  consigner,  for  a  sum  above  the  invoice  price,  held  liable 
to  the  consigner  in  the  insured  amount, — the  ship  having  en- 
countered a  storm,  and  the  goods  having  been  damaged  in  the 
outward  voyage,  and  no  survey  having  been  taken,  by  which 
the  consigner's  claim  might  be  made  effectual  against  the  un- 
derwriters. 2.  In  an  action  by  the  consigner  against  the 
shipowners  and  consignees,  the  master  of  the  vessel  held  ad- 
missible as  a  witness  for  the  owners,  p.  348. 

CONTRACT— Damages  — Factum  Imprestabile— A  party 
acting  for  certain  building  commissioners  having  contracted 
with  another,  that,  while  that  other  should  sell  a  ruinous  sub- 
ject to  the  commissioners  for  a  certain  price,  he  should  obtain 
for  him,  from  the  commissioners,  the  first  offer  of  a  flat  in  the 
new  tenement,  as  soon  as  its  value  should  be  ascertained— the 
proprietor  of  the  ruinous  tenement  having  conveyed  it  to  the 
commissioners, — the  new  flat  never  having  been  regularly  va- 
lued, but  having  been  offered  to  the  other  party  at  an  arbitrary 
price  of  JC4200 — he  having  rejected  the  offer — that  flat  having 
been  exposed  to  public  roup  at  j£3150,  along  with  others;  and 
a  third  party  having  bought  the  whole  subjects  for  ^669 10  CU' 
tnulo,  making  the  price  of  the  flat  above  £3000,  but  under 
£4200 — Held,  the  fact  in  the  contract  being  no  longer  pres- 
table,  that  no  damages  were,  in  the  circumstances,  due  for  the 
alleged  breach  of  the  contract,  p.  195. 

Onerous — Delivery — A  party  having  agreed 

to  grunt  certain  considerable  provisions  in  favour  of  his  mo- 
ther and  sisters,  upon  his  mother  agreeing  to  convey  to  him 
the  whole  moveable  property  which  she  might  die  possessed 
of,  and  in  particular,  all  that  she  should  acquire  through  the 
death  of  her  father;  the  son  having  in  1814  executed  a  bond  in 
terms  of  this  agreement ;  and  the  mother  having  given  instruc- 
tions to  their  mutual  agent  to  prepare  the  counter  bond  by 
her,  which  he  did  about  the  same  time,  although  it  was  not 
executed  till  1817,  when  it  was  deposited  with  the  mutual 
agent ;  and  the  mother  having  in  1 824  executed  a  settlement 
revoking  the  last  mentioned  bond,  and  also,  by  certain  letters, 
conveyed  the  whole  property  included  in  the  bond  to  her  two 
daughters — Held,  1.  That  the  deed  of  1817  was  onerous,  and 
not  revocable ;  and  that  so  far  as  inconsistent  therewith,  the 
deed  of  1824  and  letters  were  ultra  rires,  and  reducible.  2. 
That  the  deed  uf  1817  having  been  deposited  with  the  mu- 
tual agent  of  both  parties,  must  be  held  to  be  a  delivered  deed, 

p.  2oa 

CONVEYANCING— Title  to  Purchaser— Trust-Deeds— 
Discharges — Circumstances  in  which  it  was  held  advisable 
(affirming  the  judgment  of  the  Court  of  Session)  to  embody 
mutual  renunciations  and  discharges  by  parties,  and  also  a  trust- 
disposition  and  conveyance  by  trustees  to  themselves,  in  one 
deed,  narrating  the  actions  and  the  settlements  on  which  it 
was  founded,  in  order  to  form  an  unobjectionable  title  to  pur- 
chasers, p.  605. 

CORPORATION— Charter— Monopoly—  Sheriff  Court- 
Title  to  Pursue — Held,  I.  That  certain  solicitors  before  the 
Supreme  Court,  who  claimed  a  right  to  practise  before  the  In- 
ferior Courts,  had  a  title  to  pursue  a  reduction  of  the  charter 
of  the  practitioners  before  the  Sheriff  Court  of  Edinburgh,  in 
respect  of  patrimonial  interest.  2.  That  the  said  charter  was 
not  liable  to  reduction,  as  it  did  not  create  an  unlawful  mono- 
poly. 3.  That  the  Act  of  Sedemnt,  12th  November  18;^5, 
contained  a  special  reservation  in  favour  of  the  legal  rights  of 


i^fi>Eit 


chartered  bodies.     4.  Opinion  expresited,  that  it  was  not  vkra 
viren  of  the  Crown  to  grant  the  charter  under  reduction,  p.  485. 

CRIMINAL  LAW— Breach  of  the  Peace— Circumstances 
in  which  a  person  concerned  in  burning  an  effigy,  held  guilty 
of  breach  of  the  peace,  p.  356. 

'I ' Forgery — t)i8cretion  of  Court -^Cir- 
cumstances in  which  held,  that  the  Act  1  and  2  Gul.  IV.  c. 
123,  seers.  1  and  %  did  not  apply  to  forgery  and  uttering  of  a 
certain  description  ;  and  as  the  Court  could  formerly,  in  such 
a  case,  have  ordered  an  arbitrary  punishment  (even  though  the 
public  prosecutor  did  not  restrict),  that  it  wad  not  imperative 
to  transport  for  life,  p.  2B4. 

Forgery  —  Punishment —  jbiscretlon-^ 


Held,  in  cases  of  forgery,  formerly  capital  by  the  law  of  Scot- 
land, and  now,  by  2d  and  dd  William  IV.  c.  123,  punishable 
by  transportation  for  life,  that  the  Court  have  no  power  to 
mitigate  the  punikhment,  and  that  it  is  imperative  to  award 
eaid  transportation,  p.  336. 

Game — Trespass — A  statute  having 


•enacted  in  the  first  clause,  that  a  person,  on  being  summarily 
convicted  of  trespass  in  search  of  game,  &c.  shotild  forfeit  a 
certain  sum  ;  and  the  llth  section  having  prescribed  the  mode 
in  which  certain  prosecutions  were  to  be  conducted ;  and  the 
15th  section  having  declared,  that  no  conviction  should  be 
quashed  for  error  in  form — Circumstances  in  which  held,  1. 
That  the  first  section  was  not  affected  by  the  enactment  of 
the  1 1th  clause;  and  that  %  base  Where  a  party  was  summoned 
and  convicted  several  weeks  aftel*  the  alleged  trespass,  fell 
under  the  first  section.  2.  Opinion  expressed,  that  if  an  oath 
bad  been  requisite,  previous  to  the  issuing  of  a  summons  un- 
der the  Act,  and  it  had  been  objected,  that  a  summons  had 
been  issued  without  any  oath,  siich  objection  would  have  been 
not  a  matter  of  form,  but  of  substance.  3.  Doubt  expressed, 
whether  lapwing  or  green  plover  be  game,  p.  433. 

Libel — Proof — Competency — Circum- 


stances in  which  the  word  '*  or"  was  not  held  to  be  disjunctive, 
so  as  to  create  two  loci  delicti,  2.  That  combination  not  hav.. 
ing  been  libelled,  it  was  incompetent  to  interrogate  a  witness, 
whether  one  of  the  panels  was  a  member  of  an  association  of 
colliers,  formed  in  order  to  raise  their  wages.  3.  That  a  per« 
son  who  admitted  that,  on  a  former  trial  against  the  tame 
parties  for  a  similar  offence,  he  bad  sworn  falsely,  through 
intimidation  and  fear  of  his  life,  if  be  spoke  truth,  was  an  ad- 
missible witness,  and  that  it  was  for  the  jury  to  judge  of  the 
credibility  of  his  testimony,  p.  112. 

Process  —  Relevancy —  A  party  who 

could  not  write  having  been  indicted  for  peijury,  committed  aa 
a  witness  in  a  criminal  trial;  and  her  words  having  been  taken 
down,  and  subscribed  by  the  presiding  judge — Held,  that  it 
was  not  necessary  to  set  forth  in  the  indictment,  that  the  de- 
position had  been  read  over  to  her,  p.  337. 

Reset — Relevancy — A  party  having 

been  accused  of  resetting  a  variety  of  stolen  articles  from  a 
certain  thief;  and  it  having  come  out  in  evidence,  that  several 
of  said  articles  had  been  taken  from  the  thief  by  the  police, 
and  afterwards  restored  to  him,  in  order  that  he  might  oiSer 
them  to  the  panel;  and  the  panel  having  received  them — 
Question  raised,  Whether  such  receiving  amounted  to  the 
crime  of  reset?  p.  207. 

Theft — Relevancy  —  A   party  having 


been  charged  with  three  crimes,  viz.  robbery,  thefl,  and  theft 
aggravated  by  housebreaking,  in  the  major  proposition,  and 
the  minor  setting  forth  only  two — the  first  and  last — Held,  I. 
That  the  theft  aggravated,  included  simple  theft.  2.  That 
the  inaccuracy  was  not  sufficient  to  entitle  the  panel  to  have 
the  second  charge  deleted,  p.  336. 

Witness — Relationship — Separation  of 


Trial — I.  Observed,  That  under  one  indictment  against  a 
number  of  panels,  the  wife  of  one  of  them  is  not  admissible 
as  a  witness  in  exculpation  for  the  others.  2.  The  Court,  on 
a  motion  by  the  panels,  separated  the  trial  of  the  husband  of 
the  proposed  exculpatory  witness  from  that  of  the  others,  for 
whom  she  was  admitted  a  witness  without  objection,  p.  317., 
CULPA— Proof-— Public  Officer— Removal  from  Office  of— 
The  directors  of  a  public  school  having  removed  the  rector, 


whose  appointment  was  ad  viiam  aui  cidpam^  on  the  ground 
that,  in  a  decree  in  absence  against  a  woman  for  adultery,  be 
was  alleged  to  be  her  paramour,  with  whom  the  crime  libelled 
was  committed — Held,  that  the  decree  in  absence  furnished 
prima  facie  evidence  of  the  allegation,  and  if  not  rebutted, 
furnished  proof  of  culpa  sufficient  to  entitle  the  directont  to 
dismiss  him  from  bis  office  of  rector,  p.  497. 

CURATOR  BONIS— Special  Powers  refused  on  original 
petition,  p.  116. 

'-^ a-  The  appointment  of  a  corator  bonis 

recalled,  on  a  proof  led  of  the  party'*  capacity  for  the  manage- 
ment of  his  affairs,  p.  595. 

Powereof— Nobile  Offictum — A  par- 


ty having  been  in  the  habit  of  abating  a  certain  sum  of  rent, 
under  a  lease  to  two  of  her  relatives  ;  and  having  fallen  ioid 
dotage ;  and  a  curator  bonis  having  been  appointed — the  Court 
refused  to  interfere  to  authori«e  the  curator  to  continue  the 
abatement,  p.  200. 

See  Proeetu 


CUSTODY— See  Factor  Loco  TutorU.  Pareni  and  ChOd. 

D 

t)AMAGGS— Ferry— tnterdict— A  party  who  bad  a  right  tff 
ferry  having  applied  for,  and  obtained  an  interdict  against 
another,  which  was  aflerwafds  recalled  by  the  Court  as  un- 
warranted ;  and  the  peraon  interdicted  having  brought  an  action 
for  damages,  alleged  to  baVe  been  sustained  during  the  con« 
tinuaiice  of  the  interdict;  and  having  insisted  that  it  should  be 
Remitted  to  a  jury  for  determination-^Circumstances  in  which 
held,  that  such  a  proceeding  was  unnecessary;  and  no  danoages, 
de  piano,  found  to  be  due,  p.  109» 
"  — «—  See  Landlord  i  Tenant*    Mailer  ^  Servani* 

Principal  ^  jtgenl* 

DEATH — Presumption — Held,  that  thirty  jrean*  absence  was 
not  sufficient  to  presume  the  death  of  a  party,  but  a  proof  al- 
lowed of  circumstances  tending  to  establish  that  he  was  dead, 
p.  54& 

DEATH-BED— See  Process,  TUUto  Pursue. 

DECREE— See  Procesu 

DEL  CRKDERE— See  PrinHpaH  Agent. 

DELI  VERY— A  deed  deposited  with  the  mutual  agent  of  the 
parties,  held  to  be  delivened,  p.  200. 

• -See  Bankrupt,  Interest,  Saie* 

DESTINATION— See  Succemon, 

DILIGENCE— Act  I  and  2  Geo.  IV.  chap.  59- Discharge— A 
Scotch  creditor  having  imprisoned  a  Scotch  debtor  in  Ireland 
by  Irish  process,  for  a  Scotch  debt ;  the  debtor  havingapplied 
for  the  benefit  of  the  Insolvent  Art,  I  and  2  Geo.  I  v.  chap. 
69 ;  the  creditor  having  claimed  bis  debt  in  the  Irish  Court, 
and  opposed  the  bankrupt  in  his  demand  under  the  Statute ; 
and  the  bankrupt  having  obtained  his  discharge,  and  the  credi- 
tor  baring  accepted  the  office  of  judicial  as.<ignee  under  the 
Irish  (yourt — Held,  that  the  same  ct  editor  could  not  thereafter 
proceed  with  personal  diligence  for  the  same  debt  in  Scotland^ 
p.  137. 

— ■  •  ■     Arrestment  —  Assignation  —  An    individna! 

having  granted  an  assignation  of  a  fund  held  by  third  parties, 
in  relief  and  security  of  certain  debts  and  obligations ;  and 
one  of  his  creditora  having  thereafter  used  arrestments  in  the 
hands  of  the  holdere  of  the  fund,  and  also  of  the  assignee,  and 
brought  a  forthcoming-^ Held,  that  the  assignee  is  entitled  to 
take  credit,  in  the  Jirst  place,  for  the  amount  of  the  debts  and 
obligations,  in  security  and  relief  of  which  the  assignation  was 
granted,  and  all  expenses  relative  to  these  debts  and  obligations, 
in  security  and  relief  of  which  the  assignation  was  granted, 
and  all  expenses  relative  to  these  debts  and  obligations ;  2. 
For  all  sums  paid  to,  or  for  behoof  of,  and  all  furnishings  to» 
the  common  debtor,  prior  to  the  arrestment;  S.  For  all  sums 
which,  though  naid  after  the  date  of  the  arrestment,  were  paid 
in  virtue  of  obligations  contracted  for  the  common  debtor  prior 
thereto ;  but  that  the  assignee  is  not  entitled  to  credit  for 
other  advances  or  furnishings  to  the  common  debtor  subse- 
quent to  the  arrestment :  Farther,  that  the  arrester  is  entitled 
to  the  balance  in  the  bands  of  the  holders  of  the  fund,  and 
ah>o  in  the  hands  of  the  assignee^  but  only  ou  condition  of  re- 
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liejriftg  the  fwignee  of  a  bond  of  caution  granted  by  him  for 
the  common  debtor,  being  one  of  the  obligations  still  out- 
standing, io  relief  of  which  the  assignation  was  granted,  p. 
474* 

1)ILIGENCB— Arrestment^Bill  of  Exchange—A  verbal  sc- 
ceptance  of  a  bill  held  inadmissible,  in  competition  with  a 
subsequent  arrestment  in  the  bunds  of  the  alleged  acceptor, 
and  not  equivalent  to  an  intimated  assignation  of  the  proceeds 
to  the  payee,  p.  445^ 

■  Arrestment  ad  fundandam,  &c — Liferei^  In- 

terest— A  party  forth  of  Scotland  having  a  liferent  interest 
under  a  mortis  eaiua  trust^eed,  executed  in  Scotland ;  and 
having,  after  the  death  of  the  truster,  executed  an  absolute  con- 
veyance for  payment  of  his  debts,  the  residue  to  be  made  over 
to  ^  his  wife  for  (heir  mutual  maintenance,  and  tb«it  of  their 
children  ;  and  arrestment  having  been  used,  to  found  juris- 
diction, of  the  funds  in  the  hands  of  the  trustee  under  the 
tint  deed — Held,  that  such  diligence  was  competent,  p.  1^. 
•Arrestment — Loosing  of— The  Court  refused 


to  louse,  otbenvise  than  on  caution  or  consignation,  arrest- 
ments of  the  salary  of  a  clerk  who  had  jC26  a-year,  and  who 
pleaded,  that  the  debt  had  been  extinguished,  and  that  his 
salary,  being  alimentary,  was  not  arrestable, — he  having  per* 
quisites  of  an  amount  equal  to  the  salary — and  the  debt,  of 
which  a  balance  of  £1^  9-  S,  was  claimed  as  still  due,  being 
constituted  by  bill,  p.  390. 

^Arrestment— Salary — Fees— 1.  The  salary  of 


the  rector  of  an  academy  held  arrestable  ;  but,  2.  The  fees 
payable  to  him  by  the  trustees  of  the  founder  of  certain  bur- 
saries, for  educatmg  the  bursars,  held  not  arrestable,  p.  963. 


W^f^f^^^m^^ 


.Caption— Assignee  entitled  to  raise  a  new  cap- 
tion in  bis  own  name,  pw  171. 

Homing — Objection,  that  the  declaration  at  the 


end  .of  the  letters,  that  they  were  written  by  the  subscriber's 
clerk,  was  not  in  the  subscnber's  hand-writing,  disregarded,  p« 
194. 

Inhibition— ^Caution — Circumstances  in  which 


an  inhibition  refused  to  be  recalled,  without  caution,  p.  622. 
-Inhibition — Mandate — Landed  Proprietor— A 


landed  proprietor  having  raised  an  action,  and  having  there- 
after gone  abroad  ;  and  his  trustee  under  a  trust-disposition  hav- 
ing used  inhibition  on  the  dependence ;  and  a  petition  for  recal 
thereof  having  been  presented,  on  the  ground  that  there  was  no 
special  mandate ;  and  the  truster's  commissioner,  under  n  very 
broad  commission,  having  granted  a  mandate  to  the  trustee, — 
and  he  having  sisted  himself— Held,  that  the  inhibition, 
being  of  a  precautionary  nature,  was  competent,  though  the 
fMirsaer  was  oqt  of  the  country  when  it  was  laid  on, — he  being 
a  landed  proprietof^— and  could  not  be  recalled,  except  on 
caution,  p.  172. 

.  Inhibition-^  Warrants— >Hecal — Caution —  Ci  r- 


cumstances  in  which  an  inhibition,  being  in  certain  points  dis- 
conform  to  its  warrants,  waa  recalled,  on  limited  caution,  p. 
S06. 

•Poinding— ComB— Competency — Held,  th^t  a 


poinding  of  wheat  sown  but  not  brairded,  of  brairded  wheat, 
and  of  clover  grass,  on  the  5th  of  December,  was  incompetent, 
p.  518. 

■     Slander,  p.  568. 

•See  Process. 


DISCHARGE— See  Process,  Sankrvpt, 
DOMICILE— See  Process,  Jwisdiciion. 

E 

ENTAIL*- Agreement — Lucratus — An  heir  in  possession 
under  a  strict  entail  having  entered  into  a  transaction,  by  which, 
in  consideration  of  the  magistrates  of  a  burgh  discharging 
various  rights  of  servitude,  held  by  them  over  a  lai^ge  pare  of 
the  entailed  estate,  he  bound  himself  to  dispone  a  small  part 
of  that  estate  to  the  burgh  in  absolute  property ;  and  parties 
having  entered*  and  continued  to  possess  upon  be  footing  of 
this  arrangement  for  above  forty  years,  but  no  title  having 
been  granted  on  either  side — Held,  that  as  the  transaction  was 
plainly  beneficial  to  the  estate,  it  was  not  a  contravention 


of  the  entail  to,gnmt  a  charter  in  terms  of  the  arrangement 
p.  i  17. 

ENTAIL— Institute  and  Hetr-^An  entailer  having  intro- 
du<5ed  a  clause  in  his  deed  of  entail,  declaring  that  the  provi- 
sions, limitations,  and  clauses  irritant,  &c.,  should  be  binding 
on  the  institute;  but  having  omitted  in  the  clauses  themselves 
to  direct  them  against  such  institute ;  and  having  directed 
Chem  merely  i^ainst  the  AWrs— Held,  notwithstanding,  that 
the  entail  was  effectual  against  such  institute,  p.  516. 

■    I  Institute— Heirs — Sale — Irritant  Clause  —  Held, 

that  although  the  prohibitions  of  an  entail  were  directed  against 
the  institute  and  other  heira  of  taillie,  yet,  as  the  irritant 
claiiae  applied  to  the  debts  and  deeds  only  of  the  heirs  of 
taillie,  the  entail  was  not  effectual  to  prevent  the  institute  from 
selling,  p.  539. 

Meliorations — An  heir  of  entail  having  obtained  a 


decree  of  declarator,  that  certain  monies,  said  to  have  been  ex- 
pended in  improving  an  entailed  estate,  should  be  charged 
against  the  succeeding  heirs  of  entail,  in  terms  of  the  Statute, 
10  Geo,  III.  c.  51,  which  declares  said  decree  to  be  final  in 
twelvemonths;  and  a  reduction  of  said  decree  having  been 
brought,  at  the  distance  of  twelve  years,  on  the  allegation  that 
certain  documentary  evidence  was  fabricated;  and  it  having 
been  objected  in  limine,  the  action  is  incompetent  from  lapse 
of  time,  the  Court  remitted  to  the  Lord  Ordinary  to  prepare 
the  record  in  the  ususi  way,  reserving  the  preliminary  defences 
and  also  the  defences  on  the  merits,  and  all  questions  of  ex- 
penses, p.  405. 

Railway — Statute — Compensation — A  company 


having  obtained  an  Act  of  Parliament  for  making  a  railway, 
on  condition  of  being  at  the  expense  of  reinvesting  the  prices 
of  the  lands  through  which  it  might  pass — Held  bound  to  be 
at  the  expense  of  reinvesting  the  price  of  part  of  an  entailed 
estate,  under  the  fettera  of  the  entail,  p.  567. 

Redemption  of  Land^Tax — Provisions  to  Younger 


Children— Statute,  4'4  Geo.  III.  c.  116— Repetition— Pro- 
cess— Expenses — An  heir  of  entail  in  possession  having,  for 
redemption  of  the  land-tax  (ind  payment  of  the  entailer's  debts, 
&c.,  exposed  part  of  the  entailed  estate  to  sale,  in  terms  of  48 
Geo.  IIL  ;  and  having  himself  purchased  said  lands,  and  m^ide 
up  titles  to  them  in  fie -simple,  and  thereafter  having  sold  them  ^ 
to  the  pursuers ;  and  part  of  the  price  having  been  applied  in 
redemption  of  the  land-tax,  &c. ;  and  the  sale  having  been  rd^ 
duced  by  the  succeeding  heir  of  entail,  inter  ali^  on  the  ground 
that  the  provisions  of  the  Statute  had  not  been  complied  with ; 
and  the  purchasera  having  claimed  repetition  of  toe  pric^ — 
Held,  i.  That  the  heir  of  entail  and  entailed  estate  were 
liable  in  repetition  of  the  purchase-monev,  applied  in  reduc- 
tion of  the  burdens  and  deots  affecting  said  estate.  1L  That 
a  power  of  burdening  the  estate  with  provisions  in  favour  of 
vounger  children  was  validly  exercised,  by  granting  peraonal 
bonfls  to  them,  corroborated  by  the  subsequent  heira  of  entail. 
3^  That,  for  repetition  of  the  payment  of  said  land-tax,  pro- 
visions and  debts,  the  pureuere,  as  purchasera,  were  entitled  to 
adjudge  the  said  entailed  estate,  and  to  proceed  against  the 
heirs  in  possession  for  payment  thereof.  4.  That  the  heir  of 
entail  in  possession  (and  his  trustees  tjua  trustees)  were  liiible 
to  the  purauera  in  expenses.  5.  Opinions  expressed.  That 
the  conclusion  for  repetition  of  the  price,  so  far  as  laid  out  in 
terms  of  the  Statute,  was  relevant,  though  the  sale  was  re- 
duced as  being  contrary  to  the  Statute.  6.  That  the  heir  in 
possession  did  not  represent  his  father  univereally,  and  waa 
not  therefore  liable  in  repetition  of  the  whole  price, — nor  per- 
sonalty, in  .respect  of  the  bonds  of  provision  and  corroboration. 
7.  That  the  competency  of  the  purauera*  action  was  not  af- 
fected by  the  fact,  that  the  statutory  seller  himself  purchased 
the  lands,  and  after  having  made  up  titles  in  fre-simple,  sold 
them  to  the  pursuera.  8.  That  the  want  of  assignations  to 
the  debts  paid  off,  and  burdens  redeemed,  did  not  affect  the 
right  of  the  pursuera  to  pnmue,  p.  220. 

j^s  Judicata — Destination — Inter  Hieredes — Pre- 


scription— Process — Expenses — The  proprietrix  of  an  estate 
having,  in  1708,  entailed  it  in  favour  of  her  second  son,  &c., 
whom  failing,  to  her  daughter;  and  the  succession  having 
opened  to  the  daughter,  who,  in  her  second  son's  marriage. 


Til 
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contract,  on  which  a  charter  of  resignation  followed,  dated 
1733,  disponed  the  said  lands  in  his  favour,  and  to  his  heirs- 
male,  whom  failing,  to  his  heirs-female  of  that  or  of  any  other 
marriage,  "  conform  to  the  destination  of  succession"  con- 
tained in  the  original  entail ;  and  a  substitute  in  possession, 
whose  ancestor  had  possessed  the  estate  on  said  marriage-con- 
tract and  charter  of  resignation  for  57  years,  having  brought 
an  action  of  reduction  and  declarator,  to  have  it  found  and  de- 
clared, that  the  order  of  succession  in  the  original  deed  was 
not  altered  by  the  destination  to  the  heirs  in  the  said  marriage- 
contract;  and  an  interlocutor  having  been  pronounced,  not  ex- 
hausting the  whole  case,  but  sustaining  the  defences  of  no  title 
to  puraue,  and  prescription ;  and  the  said  substitute  having 
raised  a  second  summons  while  the  firet  action  was  in  depen- 
dence, concluding,  that  he  was  not  subject  to  the  fettera  ot  the 
original  entail,  and  was  entitled  to  alter  the  succession— Held, 
1.  That  under  the  marriage-contract  and  charter  of  1733, 
granted  with  reference  to  the  entail  of  1 708,  there  was  a  valid 
subsisting  entail,  whereby  the  pursuer  was  effectually  barred 
from  altering  the  order  of  succession,  contracting  debt,  or  sel- 
ling  said  estate.  12.  That  whilst  questions  regarding  certain 
portions  of  the  estate  were  in  dependence  before  the  Second 
Division  in  another  action,  it  was  impossible  to  give,  in  this 
action,  any  opinion  relative  to  them,  till  the  previous  action 
was  finally  disposed  of.  3.  That  the  pursuer  was  liable  to 
the  defenders  (heirs  of  entail)  in  expenses,  p.  31 1. 

ENTAIL — Statute — Canal — An  heir  of  entail  having,  under 
a  Canal  Statute,  obtained  ^120  per  acre  for  the  land  used  for 
the  canal,  and  a  further  sum  for  her  consent  to  a  new  line 
which  approached  nearer  the  mansion-house — Held  (affirming 
the  judgment  of  the  Court  belo^^),  that  she  was  bound  to  re- 
invest the  sum  last  obtained  as  the  price  of  the  deviation,  p. 
464. 

^— — —  Statute — Sale— Advertisement — In  a  sale  of  en- 
tailed lands  under  an  Act  of  Parliament,  providing  for  the 
sale  of  the  lands  by  public  auction,  **  under  the  authority  of 
the  Court  of  Session,  to  be  firet  had  and  obtained  by  sum- 
mary application  to  that  Court,  in  either  of  the  Divisions 
thereof,  and  bv  and  with  the  direction  and  approbation,  and 
under  the  authority  of  the  said  Court,  to  make  such  sale  or 
sales  to  any  person  or  pereons  who  may  be  desirous  and  wil- 
ling to  become  the  purchaser  or  purchasera  thereof,  at  such 
price  or  prices,  and  upon  such  terms  and  conditions,  as  the 
said  Court  may  from  time  to  time  order  and  direct  c  Provided 
always,  and  it  is  hereby  expressly  provided  and  declare^,  that 
notice  of  such  intended  sale  shall  previously  be  given  in  the 
Edinburgh  Gazette,  and  in  three  of  the  newspapera  published  in 
Edinburgh  once  a-week  at  the  least,  for  and  during  three  months 
previously  to  the  day  of  such  intended  sale ;  and  that  such 
sale  shall  be  made  at  and  for  the  most  money  and  best  price 
that  can  or  may  be  had  and  obtained  for  the  same'* — Held, 
that  it  was  not  necessary  that  the  advertising  should  com- 
mence after  the  date,  either  of  the  application  to  the  Court, 
or  of  the  warrant ;  an4  that  advertisements  in  all  the  numbera 
of  the  newspapera  required,  which  had  been  published  within 
the  three  months,  were  sufficient  compliance  with  the  Statute, 
although  three  months  did  not  elapse  between  the  commence- 
inent  of  the  advertisements  in  all  the  papers,  and  the  day  of 
sale,  p.  124. 

Trust — Expenses — 1.  An  heir  of  entail  in  pos- 


session under  an  unrecorded  tailzie  having  died  after  granting 
a  trust-deed,  authorising  a  sale  of  the  estate  for  behoof  of  his 
creditors — t^e  Court  found  and  declared,  that  the  trustee  had 
power  to  sell  as  much  of  the  estate  as  would  pay  the  debts, 
reserving  the  right$  of  all  parties  to  the  surplus  of  the  price, 
if  any,  and  to  the  unsold  lands.  2.  The  substitute  heire  of 
entail  having  opposed  the  action,  expenses  allowed  to  both 
parties  out  of  the  tru^it-funds,  p.  567. 

Wood — An  heir  of  entail,  during  the  lifetime  of 


his  predecessor,  having  purchased  the  wood  upon  the  entailed 
estate ;  and  thereafter  transferred  that  right  to  a  third  party, 
who  conveyed  the  right  thereto  to  another  substitute  in  the 
entail;  the  heir,  purchaser,  hanng  subsequently,  and  before 
]the  wood  had  been  cut  down,  succeeded  to  the  estate,  and 
jtbea  granted  a  trust-deed  of  his  liferent  interest  therein,  for 


behoof  of  his  creditora,  upon  which  infeftment  followed ;  and 
the  trustee  having  advertised  the  wood  for  sale — Held,  I .  in 
a  suspension  and  interdict  at  the  instance  of  the  subsritute, 
who  had  obtained  right  to  the  wood  purchased.  That  the 
trustees  were  entitled  to  sell.  2.  The  substitute  having  suc- 
ceeded to  the  estate.  That  the  wood  could  not  be  cut ;  but  an 
opinion  expressed,  and  a  reservation  accordingly  made,  that 
he  was  liable  in  damages,  in  consequence  of  the  interdict  hav- 
ing been  granted,  p.  173. 

ENTAIL— See  &fc. 

ERASURE— See  Bankrupt,  Caption. 

ERROR—See  Procest, 

EXECUTION-See  Procen, 

EXECUTION,  INTERIM— See  Process,  Appeal,  Summons. 

EXECUTOR— Decree  Cognitionis  Causa— Constitution- 
Expenses — A  party  having  been  confirmed  executor-nominate 
to  his  deceased  brother;  and  a  creditor  having,  within  six 
months  thereafter,  pureued  him  for  a  debt ;  and  the  Sheriff 
having  decerned  against  him  qua  executor  in  cognUionem,  tU- 
biti  tantum, — The  Court  found — 1.  That  the  creditor  was 
entitled  to  decree  secundum  vires  inventarii,  8.  The  creditor 
entitled  to  modified  expenses,  p.  258. 

EXPENSKS— See Panitni;?!,  CredUorsand  Trustees UabUit^. 
Principal  and  Agent.  Prows*. 

EXTRACTORS'  FEES— Poore'  Roll— Act  of  Sederunt 
— Held,  that  the  extractors  were  bound  to  furnish  extracts  of 
decrees  in  favour  of  parties  on  the  poors'-roll  withoot  fee  or 
reward,  p.  138. 

F 

FACTOR,  JUDICIAL— Curator  Bonis— Question   raised 

as  to  the  appointment  of  a  curator  bonis  named  by  the  person 

incapacitated,  p.  698. 
Factor  Loco  Absentis^The  Court 

refused  to  remit  to  the  Lord  Ordinary  on  the  Bills  to  appoint 

one,  p.  598. 

Interference  of  Court — Trust-deed 


— A  party  having  been  appointed  trustee  under  a  deed  of  set- 
tlement, with  power  of  assumption ;  and  having  a  few  days 
before  his  death  assumed  his  brother  as  a  trustee ;  and  the 
parties  beneficially  interested  having  applied  for  the  appoint- 
ment of  a  judicial  factor, — the  Court  refused  the  application — 
an  improper  nomination,  or  improper  conduct  on  the  part  of 
the  person  assumed,  not  being  seriously  alleged,  p.  824. 

Special   Powers — The  Court  au- 


thorised a  judicial  factor  on  a  landed  estate  to  let  leases  of 
seven  years'  duration,  but  no  longer,  p.  595. 
FACTOR  LOCO  TUT  ORIS —Pupil  — Custody— The 
agent  of  a  deceased  widower  having,  immediately  before  bis 
appointment  as  factor  loco  tutoris  to  the  children,  removed 
them,  with  the  concurrence  of  the  medical  attendant  of  the 
family,  from  the  care  of  their  maternal  Ipundmotber  to  that  of 
a  third  party,  selected  by  him  ;  and  the  grandmother  having 
applied  by  petition  and  complaint  to  the  Court,  admitting  that 
she  was  not  a  fit  person  for  the  custodv,  but  praying  that  tbey 
might  be  removed  from  the  situation  in  which  the  factor  hid 
plHced  them,  to  one  suggested  by  herself,  or  to  be  selected  by 
the  Court, — ^the  Court,  in  the  first  place,  ordered  intimation 
to  the  paternal  aunt  in  Scotland,  as  the  nearest  agnate ;  and 
thereafter,  remitted  to  a  clerk  of  Session  and  a  medical  man, 
to  consider  and  report,  whether  the  situation  in  which  the 
factor  had  pUiced  the  children  was  a  fit  and  proper  place  for 
them,  p.  271. 

Pupil — Minor — A  factor 


loco  tularin,  o|i  (be  application  of  the  mother,  together  with  a 
subsequent  minute  of  consent  by  a  daughter  more  than  twelve 
years  old,  appointed  to  that  daughter,  as  well  as  to  another  un- 
der  twelve,  p.  116. 

—  Special  Ppwen  refused 


on  original  application,  p.  1 17. 
FACTOR— See  Process. 
FEES— See  Sequestration,    Diligence,  Arrestment.    Act  of  &- 

derunt. 
FILIATION— See  Proof, 
FISHINGS— Dan^-Dike— Damages— Tb€fe  beif«  sewiul 
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dam-dikes  on  a  riirer—Found  that  the  dam-dike  lowest  down 
the  river,  and  a  canal  on  the  banks,  cut  in  order  to  supply 
water  to  a  bleaehfield,  were  injurious  to  the  salmon-fishings  of 
the  upper  heritors,  p.  92. 

FISHINGS — Lobsters — Regalia  —  Circumstances  in  which 
held,  that  an  exclusive  right  to  fish  lobsters  in  the  sea  is  not 
carried  by  a  grant  cum  piscationihus  S€ttmonum  aliorumque  pu* 
cium,  where  prescriptive  exclusive  possession  has  not  followed, 
p.  76. 

Salmon  —Interdict  — Nith— Sol  way— 1563,  c. 

68. — Held  that  salmon  fishings,  and  salmon  stake-nets,  confes- 
sedly of  a  construction,  and  in  situations  which,  but  for  the 
exception  as  to  the  **  Water  of  Solway,'*in  1503,  c.  68,  would 
have  been  illegal,  and  confessedly  carried  on  and  placed  above 
the  point  at  which  the  fresh  water  of  the  Nith  joined  the 
Sol  way  Frith  at  low  water,  and  within  the  bounds  of  the 
river  Nith,  (not  only  in  its  fresh  water,  but  on  sands  orshaulds 
fidjoining  to  it,  which,  together  with  the  nets,  were  covered  by 
the  flowing  tide,  and  left  dry  by  the  ebb) — were  not  protected 
by  the  exception  in  the  said  Statute,  p.  881. 

FORGERY — See  Criminal  Law,  Proeat,  Bankrupt. 

FRAUD — Court  refused  to  reduce  a  probative  document,  on 
general  averments  of  misrepresentation  and  concealment,  p. 
594. 

G 

GAME— See  Criminal  Law. 

GOODS  IN  COMMUNION— See  lfia*aiu<anrf  Wife. 

GUARANTEE— See  Stamp. 

H 

HERITABLE  BOND— Charge  between  Terms— Curator 
— A  party  having,  in  September  1831,  lent  a  sum  of  money 
to  a  minor,  on  an  heritable  security  by  himself  and  his  cunu 
tors, — the  term  of  payment  of  the  principal  being  Martinmas 
1 832,  and  those  of  the  interests  being  Martinmas  and  Whit- 
sunday ;  and  having  charged  the  minor  personally,  and  the  cu- 
rators as  curators,  (after  a  notarial  requisition  in  June,  for 
payment  as  at  5th  December  1832.)  to  make  payment  of  the 
principal,  and  of  the  interest  due  since  Martinmas  1832;  and 
the  minor  and  curators  having  suspended — The  Court  adher- 
ed to  an  interlocutor  refusing  the  bill,  holding  the  charge  to  be 
rightly  .directed  against  the  curators,  as  curators  merely,  and 
the  reasons  of  suspension  for  the  minor — viz.,  that  there  was 
an  understanding  that  payment  was  not  to  be  demanded  till 
majority — and  that  the  interest  could  not  be  charged  for  till 
the  term  of  its  payment  came  round, — to  be  irrelevant,  p.  330. 

HONORARIUAI— See  Proeeis,  Exjtemet. 

HUSBAND  AND  WIFE-Aliment- Circumstances  in  which 
an  aliment  of  £20  a -year  was  awarded  to  a  wife  against  her 
husband,  p.  195. 

Aliment— The  Court  allowed  to 
a  wife  Is.  per  day  of  aliment,  turned  out  of  doors  by  the  bus* 
band,  who  had  a  salary  of  ^78,  p.  595. 

____ Jus    Mariti  —  (^mmunion    of 


Goods — Foreign — Held,  that  bonds  bearing  interest,  island 
certificates,  and  island  paper,  in  the  West  Indies,  succeeded  to 
ab  intestato  by  a  wife  in  Scotland,  became  part  of  the  goods 
in  communion,  and  fell  under  the  Jut  mariti  of  the  husband, 
so  that  half  went  to  the  representatives  of  the  husband — Dis- 
cussion regarding  the  relation  of  the  English  and  Scots  laws 
on  the  subject  to  one  another,  p.  108. 

-Jus   Relictse — Trust — Expenses 


— A  widow  found  entitled  to  her/i««  rdictitt  to  the  prejudice 
of  which  a  trust-deed  had  been  executed  by  her  husband,  but 
this  claim  found  to  extend  only  to  a  proportion  of  the  funds 
which  the  trustees  had  recovered,  or  ought  to  have  recovered. 
2.   Circumstances  in  which  the  widow  found  entitled  to  ex- 
penses against  the  truster's  son,  who  had  appeared  as  a  claim- 
ant in  a  multiplepoinding  raised  by  her  husband's  trustees.    3. 
\  party  who  had  supported  her  while  living  apart  from  her 
lusband  (on  account  of  alleged  maltreatment),  found  en- 
ttled  to  a  sum  for  her  aliment,  p.  442. 

-Marriage-  Contract — Bankrupt — 


marriage-contract,  obliged  himself,  and  his  heirs,  &c..  to  pay 
^*1000,  one  year  after  his  death,  to  his  son-in-law  and  duugh- 
ter  in  liferent,  for  her  liferent  use  allenarly,  and  her  children 
in  fee,  in  satisfaction  of  tocher,  te^Uim,  or  bairns'- part  of 
gear  ;  and  the  husband  having  died  before  the  father,  and  the 
tatber  become  bankrupt— Held,  in  a  competition  with  the  fa- 
iher's  creditors  after  his  death,  1.  That  though  the  provision 
was  not  exigible  during  the  father's  life,  still  that  there  wa«  a 
jui  crediti  created,  and  not  a  bare  spes  successionis,  2,  That 
the  fee  was  in  the  children  of  the  marriage— not  the  father, 
p*  227. 

HUSBAND  AND  WIFE— Marriage- Contract— Jus  Mariti 
—Conjunct  Fee  and  Liferent- A  wife  having,  by  antenuptial 
roarriage-contnict,  conveyed  to  herself  and  her  husbaFid,  "  in 
conjunct  fee  and  liferent,  for  the  liferent  use  allenarly  of  the 
longest  liver,  and  to  the  children  of  the  marriage,  in  Ruch  pro- 
portions as  they  shall  direct,  by  any  writing  nnder  their  hands ; 
and  tailing  thereof,  equally  in  fee ;  whom  failing,  to  herself 
and  her  husband,  equally  betwixt  them  :"  providing  also,  that 
on  the  dissolution  of  the  marriage  within  year  and  day.  with- 
out children,  their  respective  heirs  should  have  the  *«ubjc»ct 
equally.  A  family  having  been  procreated  of  the  marriage— 
the  husband  having,  during  the  marriage,  drawn  great  part  of 
a  subject,  bearing  interest,  due  to  the  wife,  and  having  there- 
after died  insolvent— Held,  that  the  executor-creditor  of  the 
husband  had  no  claim  to  the  balance,  in  competition  with  the 
wife  and  children,  p.  125. 

r : ■— Marriage- Settlement— Indenture 

— Keyocation— A  Scotsman  executed  in  England,  in  favour 
of  trustees,  for  behoof  of  his  wife  (also  a  native  of  Scot- 
land), two  antenuptial  marriage-settlements  in  the  English 
form,  one  dated  the  10th  June,  and  the  other  5th  July  1819 
After  marriage,  he  executed,  on  30ih  July,  an  indenture  (also 
m  the  English  form),  conferring  on  her  certain  specific  sums, 
and  the  whole  of  his  personal  property  at  the  time  of  his 
death  J— having  separated  from  his  wife,  and  acquired  addi. 
^onid  fortune,  he  remitted  upwards  of  £4000  to  bis  agents  in 
Scotland,  who  invested  ^£2000  of  it  on  heritable  security  — 
thereafter,  on  12th  February  ISaO,  he  executed  certain  deeds, 
revoking  the  second  antenuptial  settlement  of  5th  July,  and 
also  the  postnuptial  indenture,  and  conveyed,  in  the  Scotch 
form,  certain  of  the  funds  to  trustees,  inter  alia,  for  the  pur- 
pose of  providing  his  three  sisters  with  £2500.  After  takiiiir 
the  opinion  of  English  counsel,  the  Court  held,— 1.  That  the 
deed  of  5th  July  formed  part  of  the  marriage-settlement.  grant- 
ed for  meritorious  considerations,  and  was  irrevocable.  2 
That  the  deed  of  I2th  February  ISaO,  in  so  far  as  it  altered 
or  revoked  the  provisions  in  said  indenture  of  5th  July  1 819 
was  subject  to  reduction,  a  That  though  the  maker  of  the 
deed  was  debarred  from  disposing,  during  his  lifetime,  of  cer- 
tain  balances  in  the  hands  of  his  banker,  and  aUo  of  the  fee 
of  a  sum  hterented  by  his  first  wife's  mother,  he  was  not  de- 
barred  trom  a  tair  expenditure,  or  absolute  disposal,  by  acts 
tnter  vwos,  operating  against  himself  as  well  as  against  per- 
sons claiming  under  the  settlement  of  any  other  part  of  his 
personal  estate.  4.  That  the  conveyance  in  the  deed  under 
reduction  was  not  such  a  fair  and  bonajide  expenditure,  as  the 
same  proceeded  on  the  revocation  of  the  deed,  5th  July  1819, 
and  was  gratuitous,  and  with  a  view  to  defeat  the  said  deed. 
5.  That  It  was  competent  for  the  maker  of  the  murriage-set- 
tlement  to  invest  the  said  jgaJOOO  of  his  personal  funds  in  he- 
ritable  securities,  notwithstanding  the  deed  of  5th  July  1819, 
and  that  the  same  were  not  presently  reducible.  6.  That  the 
pursuers  were  entitled  to  expenses,  under  deduction  of  those 
applicable  to  the  discussion  of  said  bond,  p.  561. 

Mortis  Causa  Settlement  —  Jus 


Jis  Crediti— A  father  having,  in  a  daughter's  antenuptial 


Kehi-tiB— bxecutry— A  party  having  assigned  to  his  wife,  if 
she  should  survive  him,  a  liferent  of  a  certain  lease ;  and  hay- 
ing thereafter,  in  addition,  conveyed  to  her  by  another  deed 
the  liferent  of  certain  moveables,  in  full  of  her  legal  provisions, 
and  the  fee  thereof  to  his  heir  of  line  and  two  next  of  kin,  in 
definite  proportions— Held.  1.  That  the  two  deeds  must  be 
taken  together,  and  formed  one  mortis  causa  settlement.  2. 
That  the  widow  was  not  entitled  to  approbate  the  first  deed 
and  repudiate  the  second,  and  recur  to  her  Jw  nlicta  and 


1 
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clHim  one-balf  of  the  goods  in  oomraunion.  3.  Tbat  the  beir 
of  line  and  next  of  kin  werft  entitled  to  one-third  each,  of  all 
the  moveables  not  specially  (MnVefed,  in  addition  to  the  fee 
of  those  specially  conveyed.  4w  That,  over  and  above  all  these, 
the  heir  of  line  was  entitled  to  the  fee  of  the  lease,  p.  127. 

HUSBAND  AND  WIF£-~ Separation  a  mensa  et  toro— Re- 
missio  Injuriarfim— Cirdimstances  in  wbich  a  wife  was  held 
entitled  to  a  separation  a  mentn  et  toro,  and  to  aliment.  2. 
I'hat  she  was  entitled  in  her  proof  to  lead  evidence  of  the  hus- 
band*^ conduct  prior  and  posterior  to  a  reconciliation,  p.  247. 

I  ■  .1  Trust — A  lady  having,  prior  to 

her  nwrriage,  executed  a  tmst-deed,  vesting  the  fee  of  certain 
property  in  tnistees,  fbr!behoof  of  her  children,  and  restricting 
ner  own  interest  to  a  liferent  for  her  maintenance,  exclusive 
of  her  husband's  Jut  maritif  and  a  bill  having,  afrer  her  nvir- 
riage,  been  signed  oy  her  and  her  husband  in  France ;  and  a 
multiplepoinding  having  been  raised  against  the  trustees  by 
the  creditor,  calling  on  them  to  denude  and  pay  the  tnist-funds 
to  him — Held,  I.  That  the  process  was  incompetent.  8. 
That  the  bill,  though  signed  by  the  huftband  and  wife,  was 
onlv  the  debt  of  the  husband.  3L  That  the  tniAt-fund^  and 
still  less  the  fee,  could  not  be  arrested  or  affected  by  any  pro- 
cess whatever,  p.  398. 

m'      See  JUU  tfEjtckamge. 


INHIBITION— See  Diligence. 

INSTITUTE— See  SaccetMion.  EataiL 

INSTRUMENT,  NOTARIAL— See  Ni^urg. 

INSURANCE— Loan— Pactum  Illicitam— A  life  insurapce 
company  having  lent  a  sum,  on  condition  that  the  debtor  should 
insure  bis  life  with  their  office  to  the  amount  of  the  debt,  and 
assign  to  them  the  policy  of  insurance ;  and  having  taken  the 
debtor  and  his  cautioner  bound  to  pay  the  principal  and  .in- 
terest, and  premiums  of  insurance;  and  having,  after  the 
debtor's  death,  charged  the  cautioner  to  pay  the  sum  lent,  on 
the  allegation  that  the  policy  had  been  allowed  to  fall  by  npn«. 
payment  of  the  premiums ;  and  the  cautioner  having  nuiin- 
fmmed  that  the  manager  of  the  company  had  accepted  from 
Ihe  debtor  a  bill  for  the  premiums,  and  agreed  to  renew  the 
policy,-^-and  that,  at  all  events,  the  company  were  bound  to 
nave  kept  up  the  policy  for  the  cautioner's  lienefit,  or  other- 
wise, that  the  transaction  was  usurious  and  illegal — The  Court 
suspended  the  charge ;  and  an  appeal  having  been  presented 
«^Case  remitted,  with  directions  to  send  it  to  a  jury,  p.  317. 

See  Consignee,  Shipping, 

INTER  EST— Accumulation— Trustee— Creditor— A  credi- 
tor  of  a  perty  deceased,  acting  as  his  trufttee  and  executor, 
having  sold  lands  conveyed  to  him  in  security, — ^having  paid  a 
certain  dividend  to  the  creditors  out  of  the  price, — and  having 
been  afterwards  found  entitled  to  retain  the  remainder,  frum 
the  date  of  the  dividend  until  the  discbarge  of  certain  obliga- 
tions of  tbe  deceased,  in  wbich  he  might  have  been  made 
liable, — having  meanwhile  mixed  and  emploved  the  trust- 
funds  along  with  bis  own-^-and  having  never  been  asked  to 
consign,  upon  security  given  against  the  claim  likelv  to  be 
made  against  him — Circumstances  in  which  he  was  held  to  be 
liable,  not  in  accumulations,  but  only  in  simple  interest,  at 
whatever  rate  tbat  miirht  be  fixed,  p.  97. 

■  Bill  —  Delivery*—  Sale  — Expenses — Circum- 

stances in  which  held  (affirming  decree  of  the  Court  of  Ses- 
sion), that  the  interest  on  a  bond  was  paid ;  that  one  bill  was 
prescribed,  and  another  paid ;  and  that  an  offer  to  redeliver  to 
the  owner  (pursuer)  pictures  sent  by  him  to  the  defender,  in 
the  hopes  of  their  being  purchased — retained  by  the  defender 
for  several  years — and  alleged,  but  not  proved,  to  have  been 
purchased,  was  sufficient  to  bar  action  for  the  price.  Interlo- 
cutor altered  in  part,  as  to  costs,  p.  54. 

Retention — Creditor— Trustee— Circumstances 


in  which  a  creditor,  also  acting  as  trustee,  was,  in  a  multiple- 
poinding raised  by  him,  found  liable  in  five  per  cent  interest 
on  part  of  tbe  fund  in  m#</to,  retained  by  him  for  his  own  se- 
curity, against  certain  claims  likely  to  come  against  him  as 
cautioner  for  the  tnister,  p.  197. 
INTERLOCUTOR-Sec  Proceu. 


JUDICIAL  FACTOIU*See  FaeUr. 

J  UUISDl  CTl  O  N^Arrestnent— Water-Bailie— FHtb—Ca. 
nal-^A  vessel  coming  down  the  Forth  aod  Clyde  Canal  hav- 
iaig  been  arrested  in  tbe  canal  basin  at  Bowling  Bay,  in  tbe 
Clyde,  on  the  dependcnee  of  an  actioD  brought  before  tbe 
Water-Bailie  «gainst  the  master,  but  not  the  owner,  for  fnr- 
naahings  to  the  vessel ;  the  Bailie  trnma^  on  a  proof  decemtd 
in  the  action  ;  and  tbe  defenders  pleading  in  a  sospension— 
I.  want  of  jurisdiction  in  the  Bailie ;  2.  the  owner  not  cited ; 
8.  no  relevunt  libelling  of  a  ehip  debt ;  4  so  competent  ar- 
restment; 5.  no  debt  owing  for  which  the  ship  should  be 
arrested,  or  the  ownen  or  cautioners  made  liable— Tbe  Court 
recalled  the  interiocutor  of  the  Lord  Ordinal^  suspending  ttie 
letters,  and  reinitted  to  the  Lord  Ordinary  to  hew  ou  tbe 
whole  cause,  Ike.  p.  SSQ, 

■  See  Lieetuing  Act.  /Voeest. 

JURY-^Seei'iveeM. 

jus  CREDlil— See  Hiubmrniand  Wife.  Smeeenietu 

JUS  MARITI-r^See  Huabandand  Wife. 

JUS  K£LICTJfi— See  Huaband  and  Wife. 


LANDLORD  &  TENANT— Entwl— Tack— Meliorations 
— 0>mpetent  and  Omitted.^ A  proprietor  having  let  two 
farms,  one  entailed,  the  other  unentailed,  in  one  tack,  for  se- 
parate rents,  jMyable  as  one,  4rith  a  provision  that  the  tenant 
WHS  to  be  indemnified  for  all  meUonitions  executed  on  tbe 
houses,  &c.  not  exceeding  three  years*  rent,  including  the 
value  of  the  houses,  &c  at  the  entry,  as  ascertained  by  certain 
schedules  in  a  ground  comprising— jind  the  meliorations  bar^ 
ing  been  all  executed  upon  fbe  unentailed  lands — Held,  in  an 
action  fur  them  by  the  tenant  at  the  ish  (in  which  the  sche- 
dules w^re  not  produced).  That  the  stipulations  in  the  tack 
rendered  it  unnecessary  to  produce  the  schedules,  although  re- 
ferred to  in  the  tack  :  That  the  rent  of  the  entailed  land  was 
to  be  taken  into  account  alon^  with  that  of  tbe  unentailed,  in 
estimating  the  meliorations  oii  the  latter:  And  tbat  the  land- 
lord having  throughout  never  distinctly  averred  that  there 
were  no  melioratious,  and  having  omitted  to  deny  them  where 
a  denial  ought  to  have  appeared,  was  not  entitled  to  a  proof 
that  there  were  none,  p.  240. 

^         ... Lease  —  Certain    opentions 

necessary  for  tbe  letting  of  premises,  regarding  a  lease 
of  M'bich  a  litigation  depended,  having  been  ordered  to  be 
dune  at  the  sight  of  both  parties;  and  having  been  done 
without  the  consent  of  one — Held  (upon  objections  by  him 
to  the  accounts  of  repairs,  &c.,  rested  on  tbe  above  ground, 
and  also  on  the  ground  tbat  tbe  repairs,  S^c.  were  of  a  niitiire 
not  intended  by  tbe  Court,  and  not  beneficial  to  the  lessee) 
that  bis  objections  should  be  repelled,  as  he  had  never  pro- 
tested against  tbe  operations,  and  as  be  would,  at  the  end  of 
the  lease,  be  relieved  of  all  expense  which  should  not  then  be 
found  to  his  advantage,  p.  446. 

Leaise-^  Clause— Tn  a  lease  of 


a  rabbit  wurren  and  farm,  it  having  been  provided,  that  tbe 
landlord  should  pay  for  the  stock  of  rabbits  at  the  Ma^inmas 
when  the  lease  expired,  or  Chat  it  should  be  in  his  option  to 
allow  the  tenant  to  kill  till  the  1st  Mareh,  reserving  as  many 
as  the  landlord  should  require  as  a  breeding  stock,  for  wbich 
the  tenant  should  be  paid  according  to  valuation ;  the  landlord 
having  intimated  in  (October,  prior  to  the  expiry  of  the  lease, 
that  the  tenant  might  go  on  killing  till  1st  Mareh;  aiid  the 
latter  having  done  so,  and  then  brought  action  against  tbe 
landlord  fur  the  value  of  rabbits  in  the  warren  at  that  date  af 
a  breeding  stock-^Held,  tbat  the  landlord  was  not  liable,  p 
202. 

Lease — Eviction  —  Wamo- 


dice — Held  that,  under  a  lease  containing  a  clause  of  alvo- 
lute  warrandice,  eviction  from  a  party  enjoying  it  und#r  a 
putative  title,  such  eviction  resting  on  grounds  good  agilost 
the  real  tenant,  will  sustain  an  action  on  the  warrandice  d  tbe 
instance  of  the  real  tenant,  who  had  not  occupied  undtf  the 
lease  after  the  eviction,  p.  79. 
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LANDLORD  &  TENANT^Leue  — Game— Damage— 
A  quantity  pf  game  having  been  introduced  on  an  entailed 
estate  by  an  ancestor,  and  preserved  by  bis  successor — Held, 
that  a  tenant,  wbo  took  a  lease  on  tbe  estate  from  the 
ancestor,  after  the  introduction  of  the  ^me,  and  was  bomid 
by  bis  lease  to  protect  it,  bad  no  claim  for  damage  actually 
sustained  by  injury  to  his  grain,  during  the  third  year  of  his 
lease,  for  the  two  first  years  of  which  be  bad  sustained  mol« 
damage,  but  made  no  clsim,  p.  134^ 

■  — = • '  .     ■    Lease  *^  ftepaita  —  Rent— 

Held,  that  a  claim  at  the  instance  of  a  tenant  in  possession 
against  a  landlord,  to  have  certain  articles  of  possession  put  in 
good  repair,  in  order  that  the  tenant  might  msintain  them  in 
the  same — was  no  relevant  ground  in  a  suspension  of  a  charge 
for  rent, — the  said  claim  being  illiquid,  and,  even  if  just,  de- 
rivable only  by  tmplioadon  from  tbe  teims  of  the  lease,  p.  440. 

Lease  —  Sublease  -^  Sur- 


plus Rent — Assignation — A.  let  part  of  bis  entailed  lands  to 
B.,  who,  after  subletting  to  £.,  assigned  tbe  lease  and  the 
surplus  rent  to  C,  who  transferred  the  assignation  to  D. 
Thereafter,  A.  excambed  tbe  lands  With  F.,  wbo  accepted 
from  E.  a  renunciation  of  his  sqbleUse,  and  ontered  into  pos- 
session. The  asHignatiou  and  transference  by  B.  and  C  to 
D.  were  intimated  to  £.  But  P.  denied  that  he  knew  of  it. 
D.  brought  an  action  of  declarator  against  ^.,  concluding  that 
he  should  be  found  liable  in  the  surplus  rent.  A  jury  found, 
that  personal  knowledge  of  the  assignation  was  not  proved  in 
F.  And  on  tbis»  and  other  grounds,  the  Court  assoilaied 
him,  p.  520. 

Lease  —  Urban  —  Rimil  — 


Delectus  Persons — Summary  Removal — An  inn  and  bake- 
house in  a  village  (with  ground  attached.  &o.)  hitving  been, 
along  with  tbe  monopoly  of  certain  branches  of  trade,  unrler 
regulations  enscted  by  the  proprietor  for  tbe  village,  let  for  a 
fixed  rent  under  varttius  conditions,  and  without  any  express 
permission  to  subset — the  tenant  having  suddenly  died,  his 
widow  and  son  having  continued  in  possession — the  widow 
having,  as  lor  the  son,  subset  the  si^bjects  and  monopoly  to  a 
party,  who,  before  his  term  of  entry,  subset  to  another— that 
second  sub- tenant  having  entered  to  possession — and  the  pro- 
prietor having  presented  to  the  Sheriff  a  petition  for  his  sum- 
mary removal  from  tbe  inn  and  bakehouse,  merely  as  having 
no  title  to  occupy,  the  Court  held.  That  the  WHrrant  for  his 
removal  was  rightly  granted.— Opinions  as  to  urban  and  rural 
tenements,  p.  37:2. 

Lease  —  Waygoing   Crop  — 


Contravention— Damages — A  tenant  under  a  Teuse  for  nine- 
teen years  and  crops,  with  entrv  at  "  W  hitsunday  1808  as  to 
the  houses,  yards,  grass,  and  fallow  ground,  and  as  to  tbe  other 
arable  land  now  under  crop  at  the  separation  of  the  eame  from 
the  ground,**  being  bound  by  the  lease  <*  to  leave  20  acres  of 
one  or  two  year  old  grass**  at  the  expiry  of  the  lease ;  and  the 
tenant,  with  a  view  to  this  stipnUtion,  having  sown  in  spring 
18*26,  45  acres  of  grass,  but  refused  to  remove  from  the  same 
before  Martinmas  1827,  when  he  reaped  a  ha^  crop — Held, 
that  the  landlord  was  entitled  to  be  indemnibed  of  the  loss 
which  he  had  sustained,  by  not  receiving  possession  of  20 
acres  of  one  year  old  grass  at  Whitsunday  1827,  there  not  be- 
ing two  year  old  grass  on  tbe  farm,  p.  lio. 

Meliorations—  Entail —  Cir- 


cumstances in  which  a  defence  of  want  of  title,  pleaded  by  the 
representative  of  an  entailer  in  his  unentailed  property,  against 
the  executor-creditor  of  a  tenant  pursuing  for  meliorations, 
for  which,  as  contrary  to  the  entail,  the  heir  of  entail  was  not 
liable — was  repelled,  p.  71. 

Possession .  -  Lease —  Circum- 


stances in  which  a  tcnanti  who  had  entered  into  possession  of 
a  hill  pasture,  alleged  to  be  included  in  his  lease,  was  found 
entitleid  to  interdict  an  adjoining  tenant  from  pasturing  there, 
who  alleged  that  he  had  a  similar  right  under  a  verbal  lease, 
p.  158. 

Principal  and   Sub-tenant'— 


Removing — Circumstances  in  which  held,  1.  That  a  party 
WHS  a  sub-tenant  from  year  to  year,  and  not  under  a  lease.  2. 
That  secttiity  ofieredi  after  a  decctieof  lemoying,  was  merely 


a  preliminary  arrangement,  and  not  binding,  if  such  were  not 
carried  through.  S.  That  it  was  not  necessary  that  the  land- 
lord should  have  been  called  in  tbe  action  of  removing,  and 
that  the  principal  tenant  could  proceed  on  bis  decree  of  re- 
moving against  the  sub-  tenant,  without  tbe  concurrence  of  tbe 
landlord's  representatives,  p.  340. 
LANDLORD  &  TENANT—Removing— A  tenant  having 
addressed  to  a  landlord  a  missive  offer  for  a  nineteen  years 
lease  of  a  farm ;  and  tbe  landlord  having  ordered  his  factor  to 
accept  the  same,  and  extend  a  tack  in  terms  thereof,  on  suf- 
ficient caution  being  given ;  and  security  never  having  been 
found,  nor  tbe  tack  extended,  though  the  tenant  entered  into 
possession,  and  continued  there  for  six  years — Held,  that  the 
tenant  was  a  tenant  at  will,  and  removeable  at  the  end  of  the 
six  years — and  that  his  possession  was  not  referable  to  any 
finished  contract  for  a  lease,  p.  598. 

Reparation — Damages  —  Te- 


•Om. 


nants  under  a  lease  which  bore,  that  the  whole  fodder  should 
be  used  upon  tbe  farm,  and  none  sold  or  carried  awav  at  any 
time,  hay  excepted,  and  all  the  dung  to  be  laid  on  the  farm  tbe 
last  year  of  the  lease ;  the  landlord  having  obtained  an  inter- 
dict against  the  tenants  from  carrying  off  the  fodder  of  the 
waygoing  crop ;  and  not  having  offered  to  give  accommodation 
for  its  preservation,  or  to  have  it  sold,  or  take  it  at  a  valua- 
tion, the  price  to  be  consigned,  to  await  the  orders  of  the 
Court;  tbe  Sheriff  having  decided  in  favour  of  the  tenants, 
but  that  having  been  advocated ;  and  tbe  Court  having  at  first 
decided  in  favour  of  the  landlord,  but  ultimately  against  him ; 
this  last  judgment  hating  been  reversed  by  the  House  of 
Lords,  finding  that  tbe  whole  fodder  must  be  used  upon  the 
farm ;  and  the  landlord  having  thereupon  resumed  an  action 
of  damages  for  the  value  of  tbe  fodder,  which  bad  been  m<^ 
terially  damaged  during  tbe  litigation-^Held,  that  no  damages 
were  due,  p.  S03. 

Sequestration— The  tenant  of 


a  quarry  having,  bona  fiiUt  impledged  four  of  his  waggons  in 
security  of  a  debt,  four  weeks  before  sequestration,  and  witlv- 
out  a  view  of  disappointing  tbe  landlord's  hypothec — Held,  I. 
That  the  landlord  could  not  bring  back  said  waggons  and  se- 
questrate them.  2.  Opinion  expressed,  that  waggons  used  in 
a  quarry  fell  under  the  landlord's  hypothec,  p.  597. 

Sequestration— Li  ferenter  and 


■AMB». 


Fiar — A  piece  of  ground  having  been  left  to  one  in  liferent, 
and  to  another  in  fee,  with  a  provision,  that  if,  at  the  death  oT. 
.  the  proprietor  leaving  it,  it  should  be  under  lease,  the  liferenter 
should  accept  from  the  fiar  jCIO  yearly  till  be  should  obtain 
tbe  natural  possession ;  a  tenant  being,  at  the  death  of  the 
proprietor,  in  possession,  not  under  a  lease,  but  under  tacit 
relocation,  and  continuing  in  possession  (the  liferenter  accept* 
ing  the  £10);  the  fiar  having  obtained  sequestration  against 
the  tenant, — but  having  afterwards  failed  in  a  removing  (as 
having  no  interest  te  pursue  a  removing  without  the  consent 
of  tbe  liferenter,  who  had  right  to  possession  whenever  the 
lands  should  be  out  of  lease) ;  and  the  tenant  having  after* 
wards  brought  a  reduction  of  the  Sheriff^s  decrees  for  psy- 
ment  in  tbe  sequestration — The  Court  assoilzied  the  fiar,  de- 
fender in  the  reduction,  p.  412. 

Soil- Pipe  —  Nuisance— Cir« 


cumstances  in  which  held,  that  a  pipe  communicating  with 
kitchen,  in  the  upper  story  of  a  tenement,  was  properly  used 
as  a  soil-pipe,  and  that  the  occasional  obstruction  of  a  relative 
gutter  which  caused  a  nuisance  to  the  neighbourhood,  arose 
from  tbe  improper  construction  of  the  pipes  and  gutter;  and 
therefore,  that  the  landlord,  and  not  tbe  tenant,  was  liable  for 
the  consequences,  p.  429. 

Soil-Pipe — Nuisance— Found 


in  terms  of  the  preceding  case,  p.  4dl. 

^^ Submission — Res  Judicata— 


Xielief — An  heir  and  an  executor  having  each  claimed  the 
rent  pajrable  by  a  tenant  at  the  Candlemas  and  Lammas  suc- 
ceeding the  former  proprietor's  death — the  heir  alleging  it  to 
be  due  for  the  current  year,  and  the  executor  for  the  preced- 
ing yearns  crop.;  and  the  teiuint  having  in  tbe  meantime  signed 
a  declaration  on  the  back  of  his  lease,  favourable  to  tbe  exe- 
cutor's claim ;  and  the  heir  and  executor  having  entered  into  a 
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fiubmission  ;  nnd  the  arbiter  having  decided  that  the  executor 
was  entitled  to  the  rent,  but  was  l)ound  to  remove  the  tenant, 
ifnecesAiiry,  by  an  action,  on  condition  of  the  heir  giving  his 
name  and  sanction  to  it ;  and  the  executor  having  brought  the 
action  of  removing  in  the  helrV  name,  and,  without  consult- 
ing the  heir,  made  allegations  therein  different  from  those 
maintained  by  the  heir  in  the  submission ;  and  the  tenant 
having  in  defence,  referred  the  grounds  of  action  to  the  heir's 
outh  of  calumny,  who  repudiated  these  grounds,  as  inconsist- 
ent with  his  previous  statements ;  and  the  action  being  there- 
upon dismissed ;  and  the  executor  having  then  brought  an  ac- 
tion of  relief  against  the  heir  and  the  tenant,  of  the  expenses 
incurred  in  the  action  of  removing ;  and  the  tenant  having 
brought  against  the  executor  an  action  of  reduction  of  the  de- 
claration on  the  back  of  his  lease,  as  obtained  by  gross  misre- 
presentation— The  heir  and  the  tenant  found  liable  in  the  ac- 
tion of  relief,  and  the  action  of  reduction  dismissed  as  irrele- 
vant, p.  140. 

LANDLORD  &  TENANT— Title  to  Pursue— Removing 
—  1.  A  tenant,  after  his  landlord's  death,  having  written  a  let- 
ter to  his  successors,  in  consequence  of  which  the  tenant  was 
allowed  to  possess  for  another  year — Held  barred  from  object- 
ing to  the  title  of  the  landlord's  successors  to  pursue  a  re- 
moving without  being  infeft.  2.  A  tenant,  at  the  expiry  of 
bis  lease,  having  written  a  letter,  stating,  that  as  he  had  got  no 
warning,  he  had  prepared  himself  for  another  crop,  but  as  his 
offer  for  a  new  lease  had  been  rejected,  he  must  submit  to  quit 
the  farm  on  the  expiry  of  next  year^-Held  bound  to  remove, 
though  no  warning  was  given,  and  the  action  of  removing  was 
not  raised  forty  days  before  Whitsunday,  p.  596. 

■ See  Bankrupt 

LAND-TAX— See  EntaU,  Redemption. 

LEASE— See  Landlord  and  Tenant. 

LEGACY— See  Revocation. 

LEGITIM— See  Parent  and  Child. 

LIBEL — See  Criminal  Law. 

LICENSING  ACT,  9  Geo.  IV.  chap.  58, sec  12— Sabbath. 
Breaking — A  party  having  a  license  under  9  Geo.  IV.  c.  58, 
to  retail  spirits,  &c.,  except  during  divine  service  on  Sundays, 
&c. — Held,  that  he  was  not  amenable,  at  common  law,  to  the 
jurisdiction  of  the  Magistrates,  for  having  sold  spirits  between 
six  and  nine  of  a  Sunday  evening,  p.  316. 

LIEN,  Real— Interest — Where  a  real  burden  has  been  created 
in  favour  of  three  heirs-portioners,  over  an  estate  which  was 
afterwards  sold  judicially  for  less  than  the  sum  in  that  burden ; 
and  one  of  the  heirs-portioners,  who  married  the  debtor  in  the 
real  burden,  having  assigned  her  share  of  the  estate  to  a  third 
party — Held,  that  the  interest  accruing  during  her  husband's 
life  must  be  paid  to  the  other  two  heirs-portioners,  until  the 
whole  amount  of  their  share  of  the  real  burden  be  extinguished, 
p.  426. 

>  Pledge — The  owner  of  goods  having  sent  them  to  be 

manufactured;  and  the  manufacturer  having  pledged  them 
with  a  third  party,  who  advanced  money  upon  their  security; 
and  the  owner  having  presented  a  summary  application  to  have 
them  delivered  up  to  him,  alleging  that  the  manufacturer  was 
due  him  more  than  the  expense  of  manufacturing  the  goods — 
Circumstances  in  which  the  Court  allowed  an  inquiry  into  the 
state  of  accounts  between  the  parties,  p.  423. 

LIFERENT  &  FEE— See  Landlord  and  Tenani.  Succession. 

LOAN — See  Insurance. 

LUCRATUS— Relief— Held,  thata  party  who  avails  himself 
of  che  consequential  benefit  of  an  operation  performed  by 
another,  and  has  been  found  liable  to  that  other  party  in  a 
proportion  of  the  expense,  is  not  entitled  to  resist  payment  of 
that  part  of  the  expense,  on  the  ground  that  others  likewise 
deriving  consequential  benefit — but  no  parties  to  the  action — 
ought  to  be  made  liable  directly  to  the  party  conducting  the 
operation,  for  their  share  of  the  expense,  upon  a  hypothetical 
calculation  of  expense  thereby  saved  to  them,  p.  164. 

M 

MANDATE — Expenses — A  party  having  granted  a  mandate 
to  his  Edinburgh  agent,  to  employ  a  writer  in  the  country  to 
recover  a  certain  debt ;  and  the  country  agent  having  trans- 


ferred the  mandate  to  another  person,  who  obtained  decree  for 
the  debt,  and  also  prosecuted  third  parties,  on  the  ground  that 
they  were  intromitting  with  the  defender's  funds — Held,  I. 
That  the  mandate  was  broad  enough  to  authorise  such  transfer. 
2.  That  the  country  agent  was  entitled  to  use  his  discretion 
in  raising  action  to  attach  what  he  believed  to  be  the  defender's 
property,  p.  368. 

MANDATE— See  JnMMft'on.  Principal  and  Jgent.  Process. 

MARCH,  Mutual— Feu- Contract— Clause— A  feu-charter 
having  contained  a  clause  binding  the  feuar  to  build  and  up- 
hold at  his  own  expense  a  division  wall  betwixt  his  feu  and 
other  lands  belonging  to  the  superior — Held,  that  the  latter 
was  entitled  to  build  dose  to,  and  even  touching  said  wall, 
without  being  liable  in  any  indemnification  to  the  feuar, 
p.  215. 

MASTER  &  SERVANT— Accounts- Process— Cireum- 
stances  in  which  a  slump  sum  was  allowed  to  a  clerk  pursuing 
his  master,  as  a  remuneration  or  equivalent  corresponding  to 
certain  charges  made  according  to  the  legal  rates — and  certain 
charges  allowed,  on  the  consideration  that  the  clerk  was  not 
to  be  paid  at  the  full  rates,  which  would  not  have  been  allowed 
if  he  bad,  p.  442. 

' Apprentice  —  Incarceration  — 

Caution — Process— An  apprentice,  bound  without  caution,  but 
under  a  penalty,  having  deserted  his  service — the  master  hav- 
ing petitioned  the  Sheriff,  not  only  for  an  order  on  the  ap- 
prentice to  return  to,  and  continue  in  the  service,  and  to  fulfil 
his  engagement  under  the  indenture,  but  also  for  his  im- 
prisonment until  he  should  find  caution  to  return  and  continue, 
and  to  fulfil  his  engagement, — the  apprentice  having,  after  ex- 
amination,  been  first  ordained  to  return,  and  thereafter,  on  a 
second  desertion,  incarcerated  till  he  should  find  caution  in 
terms  of  the  prayer  of  the  petition — Held,  that  the  warrant 
was  illegal,  p.  375. 

Apprentice — Indenture —  Incar- 


ceration— Questions  raised,  though  not  decided, — 1.  Is  it  legal 
for  a  master,  where  there  is  a  regular  indenture,  with  caution- 
ere,  penalty,  and  a  clause  of  registration,  to  proceed  against 
his  apprentice  by  summary  application  to  the  Sheriff  for  im- 
prisonment, in  order  to  compel  him  to  return  to,  continue  in, 
and  implement  the  terms  of  the  indenture  ?  2.  Is  it  legal  to 
ordain  him,  in  the  warrant  of  imprisonment,  to  find  higher 
caution  than  what  is  stipulated  in  the  indenture?  p.  87. 

Defamation  —  Wrongous    Im- 


prisonment— Damages — A  roaster  having  accused  his  appren- 
tice of  theft,  and  committed  him  to  the  Police ;  and  the  charge 
having  been  dismissed  as  not  proven ;  and  an  action  of  da- 
mages having  been  raised  at  the  instance  of  the  apprentice, — a 
verdict  for  twenty  guineas  of  damages  was  returnol  by  a  jury 
against  the  master,  p.  350. 

Wages  — Agreement— Expenses 


—Mora — Circumstances  in  which  an  agreement  of  service  for 
one  year,  and  thereafter  till  terminated  by  the  desire  of  either 
party,  at  a  certain  rate  of  wages,  with  a  stipulation  that,  in  ad- 
dition to  these,  the  master  was  to  make  the  servant  a  present 
of  ^20— Held  to  import  (in  affirmance  of  the  judgment  of  the 
Court  of  Session)  an  additional  allowance  of  £20  per  annum 
during  19  years  that  the  service  continued,  althoi^fa  not  de- 
manded till  the  lapse  of  that  period.  Expenses  not  allowed, 
in  respect  of  the  mora  in  demanding  the  allowance,  and  the  in- 
formality of  the  pleadings  in  the  Inferior  Court,  p.  285. 

MELIOKATIONS^See  Landlord  and  Tenant. 

MINISTER — Assistant  and  Successor — See  Patronage. 

MINOR  — Litigiosity— Title  and  Interest — A  minor,  with 
consent  of  his  curatora,  having  granted  bond  for  borrowed 
money ;  and  the  minor,  after  he  obtained  majority,  having  ra- 
tified this  bond,  but  the  ratification  not  having  been  execut<Nl 
till  a  process  of  ranking  and  sale  of  the  estate  over  which  it 
extended  had  been  brought— >  Held,  that  such  ratification  did 
not  bar  the  crediton  in  the  ranking  from  challenging  the 
bond;  and  that  the  onus  of  proving  that  the  money  was 
beneficially  employed  for  the  minor  lay  on  the  creditor  in  the 
bond,  p.  452. 

See  BiU  of  Exchange. 

MISNOMER-^See  Proceu,  CUaiion. 
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MORA — Trust— A  party  ba?iiig  executed  a  trust-deed  for  pay. 
ment  of  creditors,  but  not  being  bankrupt ;  and  a  clHitnant 
having  subsequently  obtained  decree  in  absence  against  the 
truster,  and  duly  lodged  bia  claim  with  th6  trustees  ;  and  no 
objections  having  been  stated  until  after  the  truster's  death — 
Held,  that  the  decree  was  a  valid  proceeding,  and  that  it  was 
not  now  competent  to  bring  forward  objectiona  against  it, 
which  might  have  been  stated  during  the  life  of  the  tiuster, 
p.  400. 

'  See  Master  and  Servant,  Expenxe»» 

AIULTIPLEPOINDING— See  Prucesi. 

N 

NOV-ENTRY— See  Prescription.     Superior  and  Va.tsnl. 

NOTARY — Held,  that  an  instrument  extended  on  an  improper 
stamp  was  a  sufficient  warrant  to  entitle  the  notary  to  extend 
a  second  instrument  on  a  proper  stamp,  and  to  that  extent  it 
was  admissible ;  and  that  the  second  instrument  was  good 
evidence. — It  is  not  necessary  to  call  a  notary  to  prove  the 
averments  of  his  notorial  instrument,  p.  93. 

NOVATION — Company — A  mercantile  firm,  consisting  of 
two  partners,  having  been  indebted  to  another,  company,  and 
afterwards  been  dissolved  by  mutual  consent, — ^and  one  of  the 
partners  being  left  to  discharge  the  debts,  who  commenced 
business  under  a  new  firm,  and  then  entered  into  vurious 
transactions  with  the  creditor,  of  which  payment  of  the  balance 
due  by  the  old  company  was  one  part — Circumstances  in  which 
held,  that  although  these  transactions  were  not  communicated 
to  the  other  partner,  there  was  no  novation,  and  he  was  still 
liable,  p.  452. 

NUISANCE— See  Landlord  and  Tenant, 

o 

OATH— See  Proof, 

OBLIGATION — Absolute  or  Conditional — A  submission 
having  been  entered  into  between  two  partners,  after  the  dis- 
solution of  the  partnership,  with  a  view  to  settle  the  questions 
in  regard  to  the  profits,  &c.  of  the  concern,  to  which  each  was 
entitled ;  and  the  arbiter,  after  a  report  by  an  accouutaut, 
having  ordained  one  of  the  partners  in  the  meantime  to  pay, 
or  find  security  for  a  certain  sum  ;  and  a  bill  htiving  been 
granted  at  six  months  for  that  amount,  but  a  back  letter  by 
the  other  party  having  been  granted,  stating  that  such  bill 
was  without  prejudice  to  any  objections  to  the  accountant's 
report  within  the  time  limited  by  the  arbiter — Held,  that  as 
no  valid  objections  had  been  lodged  before  the  bills  fell  due, 
the  acceptors  were  bound  to  p»y,  p.  105. 

Bankrupt  —  Creditors  —  Discharge  —  A 

party,  when  bankrupt,  having  assigned  a  quantity  of  furniture 
to  an  individual  connected  with  him  in  certain  speculations,  un- 
der burden  of  paying  the  account  of  a  specified  individual ; 
and  the  general  creditors  having  sanctioned  this,  and  dis- 
chai^ed  the  assignee  on  payment  of  £150;  and  the  assignee 
having  taken  advantage  of  this,  and  sold  the  furniture — Held, 
that  he  was  bound  by  said  deed  to  pay  said  account,  p.  74. 

-Cautioner —  Bankrupt —  Discharge  -.—  A 


party  having  become  bound,  along  with  the  principal,  for  in^ 
terest  upon  a  sum  borrowed  by  the  latter,  who  granted  herit.* 
able  security  therefor,— the  principal  having  become  bankrupt, 
and  been  sequestrated,  but  having  been  discharged  under  a 
composition-contract — the  heritable  creditor  not  having  ranked 
in  the  sequestration ;  and  the  trustee  not  having  taken  posses- 
sion of  the  heritable  subjects  conveyed  by  the  bond,  but  al- 
lowed the  bankrupt  to  retain  possession  thereof, — the  bank- 
rupt having  paid  two  years*  interest  on  the  bond  subsequent 
to  his  sequestration  ;  and  the  cautioner  having  paid  the  inte- 
rest for  a  subsequent  year — Held,  in  an  action  by  the  cau< 
tioner  against  the  principal,  for  relief  of  this  payment,  that 
the  obligation  was  not  extinguished  by  the  discharge,  p.  260. 

■Promissory- Note  —  Stamp  —  Summons — 


action  against  the  representative  for  payment  of  the  sum,  but 
setting  forth  and  libelling  upon  the  document  alone  in  the 
summons,  although  the  record  contained  a  narrative  of  the 
whole  transaction — Held,  that  the  document,  being  not  a  pro- 
missory-note, was  actionable,  and  could  be  stamped,-*-<iiid  that 
the  summons  was  relevant,  p.  458. 


PACTUM  ILLICITUM— See  Sanlrupt,  Partnership,  tn~ 
surnnce. 

PARENT  h  CHILD  —  Bastard  —  Aliment  —  Custody  — 
Found,  that  a  mother  had  no  right  to  the  custody  of  her  na- 
tural son,  who  had  attained  the  age  of  sixteen  years ;  and  as 
the  father  offered  to  take  charge  of  him,  action  for  aliment  su- 
perseded, p.  36-5. 

— — Legitim — Partnership —  Shares-* 

Heritable  and  Moveable — Collation — Process— Summons- 
Conclusion — A  merchant  having  a  daughter  by  a  first,  and  a 
son  by  a  subsequent  marriage;  having  taken  his  son  intopart- 
nertihip,  and  taken  the  titles  of  heritable  subjects,  connected 
with  the  business,  in  the  names  of  both ;  havitig  executed  a 
general  settlement  of  his  whole  estate  in  favour  of  bis  son, 
under  burden  of  an  annuity  of  £50  to  his  daughter;  the 
father  and  son,  and,  after  the  father's  death,  the  son  and 
daughter,  having  lived  in  family  together,  without  any  pe- 
cuniary anangements  ;  the  father  having  died  in  1776.  and  the 
daughter  having  in  1797  brought  an  action  against  the  repre- 
sentatives of  her  brother,  concluding  alternatively,  either  for 
what  she  maintained  to  be  due  to  her  as  ieffilint,  or  for  her  an- 
nuity of  ^*50  since  her  father's  death,  under  deduction  of 
board,  &c. — Held,  that  her  claim  for  legitim  was  not  barred  by 
homologation,  or  othem'be  unfounded, — that  the  partnership 
stock  included  the  heritage,  and  was  to  be  tnken  as  at  the 
death  of  the  father, — that  one-half  was  the  son's,  and  that 
one>half  of  the  remaining  half  was  legitim, — that  the  son  had 
right  to  Uaitim,  without  collating  his  company  funds,  so  that 
it  fell  to  be  equally  divided, — that  the  daughter  could  not  in 
that  process,  in  which  her  claim  for  IfgVim  had  been  allowed, 
claim  her  ^50 — but  that  a  sum  must  be  taken  off  her  legal 
share  for  board,  p.  376. 

Tutor- at-law — Powers  of — Cir- 


A  party  having  granted  a  holograph  writing,  unstamped,  ac. 
knowled^ng  receipt  of  a  sum,  and  obliging  himself  to  pay  it 
at  a  particular  term,  or  to  grant  his  bill,  with  interest— the  ob- 
ligant  having  died  after  the  term  of  payment,  without  either 
granting  the  bill  or  paying, — the  creditor  having  brought  an 


cumstances  in  which  held — I.  That  a  tutor-at-law  was  no( 
entitled  to  remove  a  pupil  of  nine  years  of  age  fiom  her 
mother,  who  continued  in  her  widowhood.  2.  Observed,  that 
the  tutor-at- law  had  no  right  to  send  the  pupil  beyond  the 
jurisdiction  of  the  Court,  p.  328. 

PA RTNE RS HIP— Company— Joint  Stock— Compensation 
—  Retention — A  joint  stock  company  having  been  formed, 
and  the  capital  fixed  at  £50,000,— and  only  ^£20,000  having 
been  subscribed, — and  a  partner  having  adhibited  his  name  to 
a  £-iO00  personal  bund  for  behoof  of  the  company,  which  was 
embarrassed — Held,  that  he  was  not  thereby  entitled  to  plead 
retention  or  compensation  against  payment  of  calls  to  pay  op 
the  balance  of  stock  for  which  he  had  subscribed,  p.  397. 

_^_^_    Company — Relief — The  representatives 

of  a  partner  having  sold  his  share  to  the  company,  upon  a  ba- 
lance struck  by  authority  of  the  company  to  show  the  clear 
value  of  his  share,  after  payment  of  all  debts, — ^but  the  debts 
not  having  been  then  paid ;  and  the  company  having  after- 
wards given  up  the  preponderating  interest  and  chief  manage* 
ment  to  one  partner,  who  had  purchased  the  share  above  men- 
tioned— Held,  that  individuals,  who,  although  not  partners  at 
the  contraction  of  the  debts  in  question,  were  partners  at  the 
dates  of  the  sale  above  mentioned,  and  the  subsequent  trans- 
actions, were  not  liberated  from  their  obligation  to  relieve 
these  represontatives,  by  the  fact  that  the  preponderating  part- 
ner had  undertaken  the  payment  of  the  debts,  p.  151. 

Contract  —  Construction —  Profits  —  It 


being  stipulated  by  the  contract  of  copartnery  of  a  Shipping 
Company,  that  the  free  profits  should  be  divided  annually, 
subject  to  a  deduction  of  25  per  cent,  as  a  sinking  fund,  for 
upholding  the  number  of 'the  company's  vessels,  and  meeting 
any  risks  to  which  the  company  might  be  exposed — Hi^ld 
(affirming  judgment  of  the  Court  of  Session),  that  the  com- 
pany are  entitled,  in  striking  the  annual  balances,  to  set  a^ide 
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a  sura  for  deterioration  of  the  vessels,  besides  the  sum  of  25 
per  cent,  on  the  free  profits  as  a  sinking  fund,  p.  52. 

PARTNERSHIP— Joint  Stock  Company— Assignation — 
Shares — A  partner  of  a  joint  stock  company  having  assigned 
to  bankers  certain  shares  by  an  ex  facie  absolute  deed ;  and  the 
same  having  been  intimated  to  the  company.— .Held.  I.  That 
the  assignees  were  partners,  and  liable  for  calls.  2.  That  a 
latent  back-bond  did  not,  quotid  the  joint  stock  company, 
alter  the  obligation,  and  make  the  assignation  merely  in  seru- 
rity.  3.  That  the  regulations  regarding  the  transfer  of  stock, 
contained  in  the  contract,  were  for  the  security  of  the  com- 
pany, and  that  they  were  entitled  to  waive  them ;  and  that 
such  waiver  could  not  operate  in  favour  of  a  third  party,  to 
the  company's  prejudice,  p.  209. 

■  Pactum  Illicitum-.— A  law  agent  in  the 

country  having  stipulated  with  a  person  about  to  practise  be- 
fore  the  Supreme  Court  for  one-third  of  the  pro6ts  of  his 
fiusiness  carried  on  in  Edinburgh,  in  consideration  of  his  ad- 
vancing money  for  the  purpose-p-Held  (affirming  the  judg- 
ment of  the  Court  of  Session),  that  such  an  agreement  was  a 
pactum  Utictlumt  p.  603. 

Pactum  Illicitum— Messenger— A  writer 


acting  for  behoof  of  the  family  of  a  broUier,  suspended  from 
carrying  on  his  business  as  a  messenger,  having  engaged  a 
messenger  to  come  from  a  distance  to  act  as  an  assistant  mes- 
senger, at  a  fixed  salary,  while  he  (understood  to  be,  but  being 
really  not  a  messenger)  should  draw  the  fees  for  behoof  of  the 
family ; — the  party  having,  on  his  arrival,  discovered  that 
be  was  to  act,  not  as  an  assistant,  but  as  a  messenger  and 
sheriff-officer ;  but  having  commenced  his  duties  after  he  be- 
came aware  of  the  true  state  of  the  case ;  having  thereafter 
left,  or  been  dismissed  the  employment ;  and  having  brought 
an  action  of  damages  for  breach  of  contract,  but  not  libelling 
deception  as  to  the  nature  of  his  duties— Held,  that  the  con- 
tract was  illegal,  and  the  action  upon  it  dismissed  accordingly, 

PASSIVE  TITLE— Diligence— A  party  charged  to  enter 
heir  to  bis  father,  by  his  father's  creditor,  and  not  renouncing, 
IS  liable  to  incarceration  for  the  Cither's  debt,  and  not  entitled 
to  liberation  without  finding  caution,  p.  595. 

'  ■■  Intromission — The  creditor  of  a  de- 

ceased party,  whose  eldest  son  succeeded  to  his  whole  heri- 
table estate,  and  was  seven  years  after  seouestrated,  having 
thereafter  brought  an  action  for  payment  of  his  debt  against 
two  other  children,  on  the  ground  of  intromission,  in  virtue  of 
certain  provisions  in  their  favour,  forming  alleged  burdens 
upon  the  estate  of  the  deceased,  in  security  of  which  one  of 
the  children,  purchaser  of  part  of  the  estate,  had  retained  the 
price-^Held,  that  as*  intromissiDn  had  not  absolutely  taken 
place,  and  depended  upon  the  result  of  certain  other  processes, 
in  which  the  validly  of  these  provisions,  in  competition  with 
the  claims  of  the  pursuer  and  other  creditors,  was  under  triiU, 
•—the  action  must  be  dismissed,  p.  153. 

Representation — Intromission — 1.  Cir- 


cumstances in  which  a  party  was  found  to  hare  incurred  a  re^ 
presentation  of  his  deceased  father.  2.  Decree*  pronouncied 
against  two  defenders  for  the  whole  contents  of  a  promissory- 
note  granted  by  their  fathers,  though  the  summons  did  not 
conclude  against  the  defenders,  jointly  and  severally,  p.  267. 

PATRONAGE— Adjudication— Legal—  Reversion  —  Held, 
that  during  the  ctirrencv  of  the  legal,  the  a^judger  of  a  right 
of  patronage  has  no  right  to  present,  p.  513. 

■  ■■         ■ .  ■     Church-«-Jurisdiction-«<-Assistant  and  Suc- 

cessor—One of  the  Ministers  of  the  collegiate  parish  of  Tron, 
being  85  years  of  a^,  and  usable  to  disdiai^ge  his  duties — 
Held  (affirming  the  judgment  of  the  Court  below),  that  the 
Town  Council,  as  patrons,  were  entitled  to  appoint  an  assist- 
ant and  successor  to  him ;  and  that  the  expediency  of  the  ap- 
pointment is  a  question  to  be  decided  by  the  Church  Courts, 
in  the  first  instance,  p.  60. 

PAYMENT— See  fferitabie  Bond, 

PETlTION^See  Frofietu 

PLEDGE— See  Lien. 

POINDING— See  DUigence. 

POLICE— Ish  and  lintry— A  party  having  pulled  down  certain 


old  buildings  in  a  close,  within  the  bounds  of  police,  and 
erected  new  ones,  which  projected  beyond  the  party^s  Mte-" 
Held,  1.  That  the  Parliamentary  Trustees  were  entitled  to 
remove  these  new  erections,  inasmuch  as  they  encroached  on 
the  ancient  area  of  the  close,  although  it  was  alleged  that  they 
were  built  on  the  party's  own  property.    2.  That  inspecting 
the  premises  in  the  presence  of  the  party,  and  advising  a 
memoriHl  written  by  him,  Mras  equivalent  to  hearing  the  party 
for  bis  interest,  in  terms  of  the  statute,  p.  147. 
POO  R^-Aliroent'— Parish — Burgh  and  Landward — In  a  parish, 
consii^ting  partly  of  a  burgh  with  territory,  partly  of  a  country 
P'>pulatioii^<-Held,  that  no  usage  or  arrangement  can  invalidate 
the  provisions  of  the  law  regarding  the  maintenance  of  the 
poor,  and  the  distribution  of  the  expense ;  and  that  a  pauper 
in  bui^h  must  be,  in  the  first  instance,  alimented  solely  by 
the  burgh,  where  the  burgh  and  th^  landward   population 
do  not  agree  in  a  common  management  fur  the  whole  parish, 
p.  507. 

■  ■■  Assessment-^Burgh  and  L&ndward — Held,  that  al- 
though for  upwards  of  a  century  the  landward  and  bui^b  parts 
of  a  parish  which  included  buth,  had  from  time  to  time  agreed 
upon,  and  carried  into  effect,  arrangements  for  the  joint 
management  of  the  whole  poor  in  the  pAriiih-r<.-yet  on  the  dis- 
continuance  of  thpse  arrangements,  the  poor  pf  each  portion  of 
the  parish  must  be  separately  supported  by  the  burgh  and 
landwHrd  portions  respectively,  as  provided  by  law,  p.  505. 
POORS'-ROLL— Sec  Pmcw. 
PREFERENCE— See  Bnjikrupt. 

PRESCRIPTJON-Accounts- Certain  intercourse  by  writ- 
ings between  employer  and  employed,  in  relation  to  particular 
articles  in  accounts  generally  prescribed, — Held  inadequate  to 
elide  prescription  of  these  arteries,  p.  296w 

->  Accounts-c- Reference  to  Oath — An  a&. 


tion  having  been  brought  for  payment  of  business-accounts 
during  a  long  period — and  the  defender  pleading  that  the  ac- 
counts were  not  continuous,  and  that,  even  if  they  vrere  so, 
prescription  applied  to  them  all— the  interlocutor  of  the  Lord 
Ordinary,  containing  various  findingis,  both  as  to  prescription, 
and  also  on  the  merits  of  the  various  accounts  and  items ;  and 
the  pnrsuer  having  reclaimed,  merely  praying  .the  Court  to 
rape!  the  plea  of  prescrip^ont  9X\^  to  decern  in  terms  of  the 
libel — The  0>urt,  in  respect  that  the  accounts  were  continue 
ous,  and  all  equally  open  to  the  pbjectiou  of  prescription*  rc« 
fused  the  note,  reserving  to  the  pursuer  to  refer  all  the  special 
points  decided  by  the  interlocutor  totbeoath  of  party,  p.  4(hL 

Church. Yard — Society-^-A   society  bav* 


ing  for  upwards  of  a  century  existed,  and  had  the  exclusive 
management  of  a  burying-groi|r>d  which  bad  formerly  been  at- 
tached to  a  collegiate  establishment*^ Held,  That  the  Heri- 
tors and  Kirk- Session  were  no^  entitled  to  in^rfere  with  such 
society,  nor  to  any  part  of  the  profits,  dues,  or  fees  arising 
from  such  ground,  p.  1 10. 

Non-entry— -I.  In  ji  declarator  of  non- 


i  w. 


entry,  &c  by  a  superior  of  temple  lands,  in  which  the  defenf> 
der  attempted  to  show  that  his  lands  were  not  the  lands  in 
question,  but  were  truly  held  from  another  superior,  and  were 
not  temple  lands — The  lands  were  found  to  be  in  non-entry, 
the  defender  having  failed  to  prove  uninterrupted  forty  yean* 
possession,  attributable  to  an  adverse  right  8.  The  Lord 
Ordinary  having  decerned,  in  terms  of  the  libel,  for  the  rents 
from  the  date  of  citation,  the  Court  recalled,  and  remitted  to 
hear  as  to  the  term  from  which  they  were  eiugible,  p.  551* 

r-Bi 


Title  to  Prescribe — Charter — Buigage^^ 
The  Mi^stratesof  a  royal  bui]gh  haying  obtained.  In  1664,  a 
Crown  charter  of  erection,  renewing  an  older  iuvestituPb,— 
h/^ving  long  af^er  conveyed  .away,  and  then  honght  back,  part 
of  the  property  of  the  bui^gh, — but  having  nevet%ikcn  infeft- 
ment  on  the  property  of  the  burgh  on  either  tji^p, — baring 
conveyed  another  portion  of  the  burgh  property,  and  frequent- 
ly renewed  the  investitures  of  the  same,  ministerially  for  the 
Urown  ;  and  the  proprietor  of  said  portion  having  brought  a 
declarator,  to  have  it  foqnd  that  a  particular  spot  of  vacant 
ground  was  within  his  property,  and  that  a  neighbouring  burgh 
proprietor  had  no  right  of  road  through  it — Held,  that  the  title 
of  the  Magistrates  was  sufficient  to  admit  them  to  prove  ex- 
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elusive  possession  of  said  portion  of  vacant  ground  sgainst  the 
^rant  to  the  pursuer,  although  the  8ai<f  grant  contained  it  with- 
in its  limits ;  that  it  was  no  objection  sgainst  their  title,  that 
the^  could  shqw  no  infeftment ;  and  that  it  was  no  exception 
against  them,  that  they  had  ministerially  renewed  the  investi- 
tures— The  other  question  superseded,  p.  409. 

PRESCRIPTION— Triennial— Agent  and  Client— Circum- 
stances in  which  an  action  being  brought,  after  the  lapse  of 
six  years,  for  payment  of  a  writer's  account  fur  conducting  a 
process;  and  the  defender  having  stated,  and  afterwards  de- 
poned, on  a  reference  to  oath,  that  he  employed  a  third  party, 
a  messenger,  to  do  the  business — that  fie  was  not  aware  of 
the  employment  of  the  writer— that  the  messenger  rendt^red 
him  accounts  for  the  business,  which  he  paid  to  him,  but  that 
be  never  paid  any  sum  to  the  writer — Held,  1.  That  the  plea 
of  prescription  Was  well  founded,  and  at  any  rate,  that  the  ob- 
jection to  it  could  npt  be  revived  after  the  pursuer  had  gone 
to  proof  by  the  oath  of  the  defender.  2.  That  resting- owing 
was  not  proved  by  the  oath.  3.  That,  in  the  circumstances, 
the  pursuer  was  warranted  in  paying  to  the  messenger,  p.  861 . 

. ■  Triennial — Business  Accounts — Oath  of 

Reference — Circumstances  in  which  prescription  being  plead- 
ed, and  a  reference  to  oath  allowed,  in  an  action  for  payment 
of  business  accounts,  said  to  have  been  incurred  on  the  em- 
ployment of  a  party  deceased,  ending  within  a  month  of  his 
death,  and  for  accounts  incurred  on  the  employment  of  that 
party's  representative,  commencing  immeaiately  after  his 
death ;  ana  the  representative,  who  was  the  deceased's  daugh- 
ter, having  deponed  that  the  agent  was  her  father's  ordinary 
man  of  business,  although  she  had  no  knowledge  of  the  par- 
ticular employment  by  her  father ;  and  having  admitted  the 
employment  by  herself  subsequent  to  her  father's  deaths- 
Held,  that  the  oath  is  affirmative  of  the  reference  ;  and  that 
although  the  father's  accounts,  as  rendered,  were  split  into 
branches,  the  whole  formed  one  account,  and  a  separate  course 
of  prescription  did  not  run  upon  each,  p.  857. 

PRINCIPAL  &  AGENT— An  agent  having  raised  an  in- 
competent  action,  which  occasionea  great  expense  unneces- 
sarily to  his  client ;  and  having  agreed  to  conduct  a  second 
action  gratuitously,  charging  only  his  Outlay — Held,  that  this 
agreement  is  not  illegal  or  improper,  and  is  therefore  binding 
on  the  agent,  p.  435. 

!■  Circudistances  in  which  a  party, 

who  had  advanced  a  sum  to  relieve  certain  goods  belonging  to 
the  estate  of  a  deceased  party  from  a  writ  of  extent,  in  order 
tbatf  by  their  sale  (which  took  place  accordingly),  the  wind- 
ing up  of  bis  afiuirs  might  be  facilitated,  was  found  entitled, 
in  a  multiplepoiuding  in  which  the  fund  in  w£</io  waathe  pro- 
ceeds of  an  heritable  bund  belonging  to  the  estate,  to  be  pre- 
ferred for  the  unpaid  balance  of  the  advance,jp.  204. 

Accounts  — '  Expenses  ^-  An 


agent  before  the  Court  of  Session  having  had  an  account, 
which  contained  charges  to  a  country  agent,  audited,  and  de- 
cree pronounced  in  the  name  of  the  former  for  the  whole 
amount — Held,  in  a  suspension,  I.  That  it  was  not  compe- 
tent to  entertain  the  plea,  that  the  town  agent  had  not  paid, 
or  received  an  assignation  to  the  account  oi  the  country  agent. 
2.  A  plea,  that  the  agent  subscribing  the  letters  of  norning 
bad  not  stated,  iti  hi6  own  hand-wilting,  the  name  of  the  clerk 
bv  whom  they  were  written,  but  that  this  was  done  by  the 
clerk  himself,  disregarded,  p.  194. 

Accounts —  Hefierence — Com- 


promise—Personal Actiond — An  agent  having,  for  a  time, 
conducted  a  personal  action  of  damages  at  the  instance  of  his 
employer,  on  an  agreement  that  professional  charges  were  not 
to  be  made,  except  in  the  event  of  a  verdict  finding  damages 
due,  and  carrying  expenses,  or  a  similar  judgment  by  an  ar- 
biter; and  at  the  trial,  the  cade  having  been  compromised  by 
a  public  apology  in  Court,  bv  the  defenders ;  and  a  reference 
to  counsel  as  to  expenses — Held,  1.  That  the  tninsartion  at 
the  trial  was  fair  and  reasonable,  and  that  the  pursuer  was 
not  entitled  to  professional  charges.  2.  Questions  raised. 
Whether  the  reference  was  lost  by  the  death  of  one  of  the 
referring  patties ;  and  whether  his  representatives  were  not 
bound  to  renew  it  to  the  same  arbiter?  and  whether  a 


wakening  were  the  proper  remedy  ?  9L  The  Lord  Ordinary 
having  assoilzied  in  Mo,  the  Court,  In  respect  that  the  outlay 
was  paid  to  the  pursuer,  only  decerned  in  the  absolvitor,  hoe 
siatu,  p.  :^8^ 

PRINCIPAL  &  AGENT— Advocate— Reference— Held 
that  a  counsel,  after  a  jury  was  sworn,  had  power,  without  a 
special  mandate,  to  enter  into  an  agreement  binding  upon  his 
client,  bv  which  neither  of  the  parties  was  to  insist  for  a  ver- 
dict, and  the  question  of  expenses  was  referred,  p.  597. 

Del  Credere — Cautioner — A 

party  having  become  exclusive  agent  for  another  in  the  col- 
lecting of  orders  fur,  and  sate  of,  whisky  in  a  particular  dis- 
trict ;  and  having,  along  wiih  cautioners,  entered  into  a  gua. 
rantee,  which  provided,  iiUer  alia,  for  the  due  honour  and  re- 
tirement of  all  bills  drawn  by  the  employer  in  consequence  of 
the  orders  transmitted, — an  order  having  been  transmitted  by 
the  agent—-the  whisky  having  been  sent  in  consequence,  with 
a  bill  of  lading  and  invoice,  but  not  taken — a  bill  drawn  by 
the  employer  having  been  refused  acceptance  by  the  alleged 
purchaser,  and  afterwards  protested  for  non*payment — the 
protest  having  been  intimated  to  the  agent  and  his  cau- 
tioners— and  the  agent  having  taken  into  his  own  store  the 
whisky  refused,  and  alleged  to  have  been  ordered — Held,  that 
he  and  his  cautioners  were  liable  for  the  price,  p.  175. 

Expenses — Held,  that  the  act  of 


an  agent,  in  granting  a  receipt  for  expenses  in  a  process,  did 
not  bar  the  client  from  reducing  the  decree  on  which  they 
proceeded,  on  the  ground  that  the  expenses  were  inadequate, 
p.  85. 

Expenses  —  Adjudication  — 


Liferent  and  Fee — A  country  agent  (employed  by  a  creditor 
to  recover  a  debt)  having  instructed  a  town  agent  to  lead  art 
adjudication  against  the  entuiled  estate  of  the  debtor ;  and  the 
town  agent  having  ineptly  adjudged  the  debtor's  liferent  only, 
and  having  then  employed  aitother  agent  to  complete  a  feudal 
title  on  the  decree  of  adjudication ;  and  the  charter  and  sasine 
(which  were  conform  to  the  decree  of  adjudication),  being 
found  insufficient  to  convey  fl  feudal  title — Held,  I.  (affirming 
the  judgment  of  the  Court  of  Session),  That  the  town  agent 
first  employed  was  liable  in  repetition  (to  the  creditor)  of  the 
expense  of  the  charter  and  sasine,  but  not  in  consequential 
damages  ;  and  2.  That  the  country  agent  and  the  other  town 
agent  were  not  liable  in  repetition  or  damages,  p.  607. 

^.-.—  Liability — Bill  of  Exchange-^ 


Circumstances  in  which  a  bill  having  been  put  into  the  hands 
of  an  agent,  and  he  having  retained  it  till  it  was  past  due, 
without  preserving  recourse  against  the  drawer — Held  that  ho 
was  liable,  in  consequence  of  neglect  duly  to  negociate  the  bill 
— but  case  remitted  to  the  Ordinary,  to  inquire  into  the 
amount  of  damages  so  occasioned,  and  to  proceed  as  should  be 
just,  p.  598. 

Liability — Reid  Burden — Cir- 


cumstancetf  in  which  an  agent  having  been  employed  by  the 
lender  of  a  sum  to  be  secured  over  an  heritable  subject,  and 
also  by  the  borrowers,  to  attend  to  their  respective  interests 
in  preparing  the  necessary  deeds  but  without  any  special  in- 
structions as  to  the  form  of  the  security ;  and  baring  con* 
stituted  a  real  security  in  favour  of  the  creditor,  but  neglected 
to  insert  a  personal  obligation  on  the  borrowers,  or  a  power 
of  sale  in  fai^our  of  the  lender — Held  (affirming  the  judgment 
of  the  C!ourt  of  Session),  that  he  was  liable  for  the  loss 
sustained  by  the  creditor,  from  the  want  of  these  clauses,  p, 
526. 

Poors*  Roll — Expenses — Re. 


petition — In  a  judicial  reference,  in  which  a  party  on  the 
poors*  roll  had  been  found  entitled  to  certain  expenses,  in  con. 
sequence  of  his  opponent  having  failed  timeously  to  lead  his 
proof,  which  were  paid  to  his  agent ;  and  thereafter,  judgment 
having  been  pronounced  against  him,  with  expenses,  including 
those  formerly  awarded — Held,  in  an  action  at  the  instance  of 
his  adversary,  against  the  agent,  that  the  latter  was  bound  to 
repeat  these  expenses,  p.  871. 
— , — < — ^ — ■-  Process — Judicial  Examination 


— Circumstances  in  which,  in  an  action  by  the  sellers  of  a 
subject  against  their  agents,  to  account  for  the  price,  it  not 
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being  clear  from  the  books  and  accounts  of  the  parties  whether 
the  agent  had  drawn  the  price — the  Court  remitted  to  an  ac- 
countHUt,  with  power  to  examine  the  surviving  agent,  and  to 
report,  p.  471. 

PllINCIPAL  &  AGENT— Sale— Title—Mora— Damages 
— Agents  having  purchased  a  house  fur  their  client,  and  paid 
part  of  the  price,  without  obtaining  a  title,  and  whilst  there 
was  an  heritable  security  over  the  subject ;  and  the  client  hav- 
ing brought  an  action  against  the  agents,  claiming  repayment 
of  the  part  of  the  price  which  had  been  paid,  with  interest, 
damages,  &c. ;  and  a  title  having  then  been  offered  at  the  dis- 
tance of  nine  years — Held,  1.  That  if  the  title  was  good,  the 
pursuer  was  still  bound  to  receive  it.  2.  That  the  finding  of 
the  Lord  Ordinary,  that  the  title  had  not  been  tempestiv^  of- 
fered, was  erroneous,  as  the  summons  did  not  conclude  for 
relief  from  the  purchase.  3.  That  the  pursuer*8  claim  of  da- 
mages was  not  to  be  prejudiced  by  her  acceptance  of  the  title, 
p.  303.  . 

-—————-------— ———^—   See  MandcUe* 

P  R I  iN  r  I  \  G— See  Process. 

PRIVILEGE— See  Process, 

PROCKSS— ADJUDICATION  IN  IMPLEMENT— 
Ranking  and  Sale — Held,  that  an  adjudication  in  implement, 
upon  grounds  existing  previous  to  a  ranking  and  sale,  might 
be  led  during  the  ranking,  inasmuch  as  54  Geo.  III.  c.  137, 
sec.  10,  struck  at  adjudications  for  debt  alone  ;^-that  decree 
of  certification  contra  non  product  a  could  not  exclude  the  de- 
cree of  adjudication  in  implement  from  being  used  in  the  rank- 
ing, the  grounds  and  warrants  thereof  having  been  produced 
before  the  said  decree — and  that,  if  the  adjudication  in  imple- 
ment bad  been  duly  deduced,  the  subject  must  be  struck  out 
of  the  sale  d  224 

1  ADVOCATION— Competency— An  applica- 

tion  for  interdict  having  been  made  in  the  Inferior  Court, 
which  was  afterwards  conjoined  with  a  process  of  removing ; 
and  decree  of  removing  having  been  pronounced  ;  and  an  ad- 
vocation having  been  brought  of  the  conjoined  processes — 
Held,  that  it  was  incompetent,  in  so  far  as  regarded  the  re- 
moving, but  competent  as  regarded  the  process  of  interdict, 
p.  383. 

Sabbalh-Breakine— 2  Wil- 


liam IV.  c.  87. — The  Procurator-Fiscal  of  the  Edinburgh 
Police  obtained,  under  the  recent  Statute,  convictions  against 
the  advocator,  for  entertaining  riotous  company  in  bis  premises 
on  Sunday ;  and  he  having  paid  his  fines  in  the  Inferior  Court, 
before  leaving  the  bar ;  and  having  thereafter  brought  an  ad- 
vocation of  said  judgments  before  the  Court  of  Justiciary, — 
the  Court  dismissed  the  same,  p.  316. 

Society,  Friendly— Jurit- 


dictioD^-Circumstances  in  which  held,  that  Justices  of  the 
Peace,  in  affirming  the  order  of  a  Friendly  Society,  had  exer- 
cised the  appellate  jurisdiction  with  which  they  are  vested 
by  33  (ieo.  III.  c.  54,  and  49  Geo.  III.  c.  125,  and  therefore, 
that  an  advocation  of  their  judgment  was  incompetent,  p.  255 

Caution  —  Circumstaiice& 


in  which  held,  that  a  party  who  had  found  caution  in  an  ad- 
vocation was  not  bound,  on  the  insolvency  of  his  cautioner,  to 
find  new  caution,  p.  273. 

APPEAL — Expenses  —  A  judgment  of  the 


Court  of  Session  having  been  affirmed  in  the  House  of  Lords, 
with  j6200  of  costs ;  and  the  successful  party  having  prayed 
the  Court  to  apply  the  judgment,  and  give  a  special  decerni- 
ture  against  the  respondents  for  the  costs  ordered  by  the 
House  of  Lords, — the  Court  refused  to  pronounce  the  special 
decerniture,  and  simply  applied  the  judgment  in  common  form, 
p.  59a 

-Interim- Execution  —  Sequestra* 


tion — Nobile  Officium^- Circumstances  in  which,  upon  an  ap- 
plication for  interim-execution  pending  appeal  against  a  judg- 
ment which  simply  reduced  a  deed,  and  bad  no  farther  decer- 
niture, the  Court  sequestrated,  and  appointed  a  judicial  factor 
to  manage  the  estate,  which  formed  the  subject  of  competition 
between  the  parties,  and  granted  power  to  him,  in  the  first 
instance,  to  decide  upon  all  claims  of  payment  or  preference 
against  the  property,  p.  150. 


PROCESS—APPEAL  — Proceedings  pending  Appeal- 
Held,  that  an  appeal  having  been  taken,  in  a  ranking  and 
sale,  against  an  interlocuter  sisting  the  process,  a  subsequent 
petition  to  the  Court  of  Session  to  have  certain  sulgects 
struck  out  of  the  summons  was  incompetent,  bocttatu,  p.  I  GO. 

■ Re-bearing  —  Competent     and 

Omitted — Held  incompetent  to  have  an  appeal,  previously 
disposed  of,  reheard,  on  the  ground  that  an  interlocutor  in  the 
cause  had  been  omitted  to  be  appealed  from,  and  bad  not  been 
considered  at  the  previous  hearing,  p.  55« 

See  Process,  Decree, 


BANKRUPT  Act— Composition— Discharge 

— Approval  of  composition  and  discharge  refused,  only  one 
of  the  statutory  meetmgs  of  creditors  having  been  held,  although 
there  was  not  time  before  the  close  of  the  Session  to  bold  the 
other,  imd  all  the  creditors  ranked  bad  accepted  of  the  com- 
position, p.  532. 

Caution — Expenses — Judicial 


caution  ordered  before  allowing  the  bankrupt  to  sue,  p.  193. 

Composition  —  Discharge  — 


Meetings — Two  meetings  of  creditors  having  been  held,  and 
having  considered  and  approved  of  an  offer  of  compositioni 
but  the  consent  of  a  particular  creditor  not  having  been  af^cer- 
tained,  a  petition  for  approval  and  discbarge  was  refvLsed,  p.  59*2. 

Expenses — Caution — A  party 


called  as  a  defender  in  an  action,  although  bankrupt,  and  under 
sequestration,  is  not  bound  to  find  caution  for  the  expenses  of 
process,  though  his  trustees  refuse  to  appear,  p.  289. 

Falsehood — In  an  application 


for  recal  of  a  sequestration,  on  the  ground  that  the  bankrupt 
was  not  a  trader,  the  bankrupt  recovered  and  produced  a  letter, 
said  to  have  been  written  by  him  in  the  course  of  his  trade ; 
but  it  being  alleged  that  the  water-mark  of  the  paper  on  which 
the  letter  was  written  was  of  a  date  subsequent  to  the  date  of 
the  letter,  the  Court  allowed  a  proof  as  to  the  genuineneas  of 
the  letter,  p.  558. 

Protection — Held,  that  a  per- 


sonal protection  having  expired,  and  an  application  having 
been  presented  for  a  fresh  protection,  the  intimation  of  that 
application  did  not  operate  as  a  protection  till  the  application 
should  be  advised,  p.  251. 

Sequestration  ^-  Discbaige  — 


— Composition — A  sequestrated  bankrupt  having  offered,  and 
paid  extrajudicially  a  composition  of  2s.  9d. ;  and  having  long^ 
thereafter  brought  an  action,  in  which  it  was  objected  to  his 
title  to  pursue,  that  he  was  yet  undischarged,  and  must  either 
find  caution  for  expenses,  or  procure  a  statutory  discbarge ; 
and  tbe  Court  having  found  that  he  must  do  so,  he  offered,  at 
a  meeting  of  his  creditors.  Id.  as  an  additional  composition, — 
they  approved  of  the  total  composition  of  2s,  lOd., — and  tbe 
Court  granted  the  dischaige.  Observed  on  the  bench,  that 
the  Court  could  look  only  to  the  offer  of  Id.,  p.  440. 

Sequestration — Expenses — I. 


Question  raised.  Whether  an  ordinary  action  against  a  trustee 
on  a  sequestrated  estate,  with  the  view  of  interrupting  pre- 
scription, is  competent  ?  2.  Circumstances  in  which  such  an 
action  having  been  raised,  but  the  debt  having  in  the  mean- 
time been  paid  by  an  heritable  creditor — Held  unnecessary  to 
determine  the  competency,  and  neither  party  found  entitled  (o 
expenses,  p.  196. 

Sequestration — ^Personal  Pro- 


tection— Incompetent,  after  two  years  from  the  first  deliver- 
ance on  a  sequestration,  to  apply  for  personal  protection  for 
the  bankrupt,  p.  229. 

Sequestration  —  Remit — Au- 


thority granted  to  a  Lord  Ordinary  during  vacation,  to  dis- 
charge the  executors  of  a  trustee  on  a  sequestrated  estate, 
and  grant  warrant  to  deliver  up  his  bond  of  caution,  p.  55L 

Sequestration — Remit  to  Dis- 


charge on  Composition — A  remit  to  the  Lord  Ordinary  on 
the  bills,  in  terms  of  the  66th  sect,  of  the  Bankrupt  Act, 
with  power  to  grant  a  discbarge,  was  pronounced,  notwitb* 
standing  the  meering  of  creditors,  at  which  the  composition 
could  be  legally  oflTered  and  entertamed,  had  not  yet  been  held, 
p.  550. 


INDE3L 
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PROCESS— BANKRUPT— Seqwestration  —  Trustee  — 
(Confirmation — Competition — A  trustee  on  a  sequestrated 
estate  having  applied  to  the  Court  for  confirmation — and  there 

.  being  no  competition  for  the  office — Held  incompetent  to 
supersede  the  case,  on  the  motion  of  another  party,  in  order 
that  the  said  party  might  consider  the  propriety  of  giving 
in  answers,  p.  259. 

Trustee — A  party  who  had 


obtained  the  benefit  of  the  cegsio,  and  executed  a  disposition 
omnium  honorum,  having  brought  an  action  for  retrocession 
against  the  trustee,  on  the  ground  that  the  latter  was  in  reality 
his  debtor,  and  had  taken  no  steps  to  realise  the  estate, — the 
Court,  before  answer,  allowed  a  petition  to  be  put  in  for  the 
appointment  of  a  new  trustee,  p.  284. 

CAUTION  —  Expenses — Circumstances  in 


which,  after  there  had  been  a  verdict  for  the  pursuer  bra  jury, 
and  a  new  trial  aUowed,  the  Court  refused  to  ordain  the  pur- 
suer to  find  caution  for  expenses  in  the  cause  which  had  ori- 
ginated in  the  Admiralty  Court,  and  was  alleged  to  be  a  mari- 
time  cause,  but  in  which  no  caution  for  expenses  had  been 
demanded  in  the  outset,  p.  238. 

Expenses—- A   pursuer  having, 


during  an  action,  granted  a  disposition  omnium  bonorum^  under 
the  Act  of  Grace,  in  favour  of  the  defender — Held,  that  he 
was  bound  to  find  caution  for  expenses,  p.  240. 

; ■  Poors'  Roll  —  Observed,  that 

the  finding  a  party  entitled  to  the  benefit  of  the  poors*  roll  will 
not  prevent  his  action  from  being  met  with  a  preliminary  de- 
fence, that  he  has  not  found  sufficient  caution  for  expenses,  in 
terms  of  the  Act  of  Parliament,  p.  439. 

See  Process,  Decree,  Suspetmon. 


CESSIO  BONORUM— A  creditor,  omitted 

to  be  cited  originally,  allowed  to  see  the  process,  although 
taken  to  see  by  another  creditor,  p.  305. 

A  debtor  having  been 


liberated  on  a  sick  bill,  after  an  imprisonment  of  two  hours ; 
and  having  afterwards,  at  the  distance  of  two  months,  returned 
to  jail  for  an  hour,  and  been  liberated  with  consent  of  the 
incarcerating  creditor— Found  entitled  to  pursue  a  cestio 
himorum,  p.  249. 
— — — — — A   party,  who 


was 


seventy  years  of  age  and  in  infirm  health,  having  been  found 
entitled  to  the  ce^sio  on  the  last  day  of  the  Session,  the  Court 
dispensed  with  the  Minute  Book,  p.  568. 
—  Circumstances 


in 


which  the  benefit  of  the  cessio  refused,  although  the  pursuer 
had  been  upwards  of  eight  months  in  jail,  p.  397. 
I.  Held  not  to  be  a 


goofi  objection  to  a  process  of  eesHo,  that  the  pursuer  bad  paid 
a  trifling  debt  to  an  omitted  creditor,  to  save  the  expense  of 
calling  him.  2.  No  preliminary  objection  having  been  stated, 
that  the  roll  of  creditors  put  up  in  the  Outer- House  was  de- 
ficient— Held  too  late  to  object  in  the  Inner. House,  that  the 
names  of  omitted  creditors  had  been  filled  into  the  summons 
after  it  had  been  called,  p.  555. 

It  is  competent,  even 


in  revising  the  answers  to  a  condescendence,  to  state  for  the 
first  time  the  objection,  that  all  the  creditors  have  not  been 
called,  p.  199. 

Act    of    Sedenint, 


14th  June  1671 — The  pursuer  of  a  ccxtio,  who  had  been  incar- 
cerated and  liberated  the  same  day  on  a  sick-bill,  ordered  Co 
lodge  a  minute  of  the  circumstances  connected  with  bis  libera- 
tion, and  residence  within  the  jurisdiction  of  the  Magistrates, 
p.  554. 

-Aliment  —   Cesak) 


granted,  and  Court  refused  to  interfere  with  an  annuity  of  ^35, 
p.  272. 

•AKmentary  Annuity 


^Disposition  Omnium  Bonorum — Circumstances  in  which 
usual  form  observed,  p.  327. 

Bankrupt—  Seques- 


tration— Circumstances  in  which  a  bankrupt  having  been  re- 
vised the  benefit  of  the  cestio  in  hoc  Haiu ;  and  the  trustee  on 
his  estate  having  reported,  that  no  new  ctrcumttaiices  had  since 

Vol..  V. 


then  occurred  favourable  to  hiiT  pleas — the  Court  first  allowed 
objections  to  be  lodged  to  the  trustee's  report,  and  afterwards 
remitted  these  objections  to  him,  with  power  to  order  the  same 
to  be  snsv^ered  n  559 

PROCESS— CESSIO  BONORUM— Bankrupt  — Seques- 
tration— Certificate— Trustee  ordained  to  report  as  to  conduct 
of  bankrupt,  p.  182. 

——.._—>— ^^————  Bankrupt —  Trustee 
—A  trustee  under  a  disposition  omnium  bonorum,  having  re- 
fused,  on  the  ground  that  he  had  no  funds  to  take  any  steps 
for  recovering  certain  debts  alleged  by  the  bankrupt,  but  which 
the  trustee  averred  to  be  desperate—  Circumstances  in  which 
tbe  Court,  upon  the  application  of  the  bankrupt,  appointed  a 
new  trustee,  p.  415. 

Certificate  —  Held, 


that  where  a  certificate,  that  the  pursuer  has  been  liberated  on 
a  sick  bill,  is  ex  facie  regular,  the  Court  will  hold  that  the  fact 
is  correctly  stated,  p.  1 99. 
'  —  Certificate  —  Where 


the  pursuer  of  a  cessio  has  been  liberated  on  a  sick  bill,  the 
certificate  ought  to  state  that  he  has  since  resided  within  tbe 
jurisdiction  in  which  he  was  imprisoned,  p.  485. 
__««_^_ Excise  Officer — C«- 


tio  granted,  and  Court  refused  to  ordain  him  to  give  up  any 
part  of  salary,  p.  597. 

•Half- pay — A  lieute- 


nant of  marines  on  half- pay,  amounting  to  ^82,  with  a  family 
of  nine  children,  whose  wife  had  a  separate  income  of  about 
JEI50  or  j£200,  having  brought  a  cessio,  the  Court  assigned 
£50  of  his  half- pay  to  the  creditors  during  the  subsistence 
of  the  marriage,  p.  381. 

———————— Half-Pay  —  Cessio 

granted  to  an  officer,  on  his  making  over  j£25  of  his  half-pay, 
amounting  to  £80,  p.  229. 

Incarceration  —  Ces- 


sio granted  to  a  party  incarcerated  for  expenses,  and  ad  factum, 
fn-estandum  the  latter  having  been  departed  from,  p.  116. 

Liberation  —  Court 


refused  to  liberate  a  debtor  during  vacation,  opposing  creditor 

not  consenting,  p.  540. 

.         Pension  —  A    half- 


pay  captain  in  the  army,  wbo  had  a  wife  and  two  children, 
found  entitled  to  the  benefit  of  the  cessio,  on  assigning  to 
bis  creditors  ;€30  the  first  year,  and  j£d5  in  future  years,  out 
of  bis  half-piy  of  ^127,  156.,  p.  305. 

Pension  —  Circum- 


stances in  which  an  officer  having  j£185  of  half-pay,  found  en- 
titled  to  the  cessio,  on  assigning  £35  per  annum  to  his  credi- 
tors, p.  567. 

CITATION— Held  that  a  husband,  who  was 


a  party  to  an  action  along  with  his  wife,  for  his  interest,  who 
bad  left  Scotland  for  more  than  forty  days,  and  who  was  neither 
the  debtor  nor  the  creditor  in  possession  of  an  estate,  under  a 
ranking,  was  competently  dted  edictally  in  a  wakening  and 
tran^erence,  although  he  happened  at  the  time  to  be  in  Scot- 
land for  a  few  days,  p.  338. 

Misnomer— A  messenger  haring 


signed  a  document,  as  witness,  in  such  a  way  that  his  name, 
whidi  he  alleged  to  be  universally  William  John  Munro, 
might  very  reasonably  be  read  William  Munro, — having  been 
afterwards  ealled  and  cited  by  tbe  name  of  William  Munro, 
in  an  action  maitdy  relating  to  the  matten  referred  to  in  said 
document,  which  was  quoted  in  tbe  aummona ;  and  having 
pleaded,  in  defence,  that  there  was  no  process  against  him,  in 
respect  be  had  been  cited  as  William  Munro,  while  his  true 
name,  by  which  he  was  always  known,  was  William  John 
Munro— Held,  that  as  the  manner  of  his  signature  might  have 
reasonably  misled  the  pursuer,  and  as  he  admitted  that  he  re- 
ceived the  citation,  and  was  the  party  meant,  the  objection 
•must,  in  tbe  circumstances,  be  repelled,  p.  275. 

COMPETENT  &  OMITTED— Suspension 


—A  party  having  appeared  as  nominal  raiser  in  a  multiple- 
poinding,and  lodged  a  condescendence,  and  stated  his  willingness 
to  pay  the  fund  in  medio^^Held,  1.  That  a  plea  of  compen- 
sation,  ooiittcd  in  the  raultiplepoinding,  could  not  be  pleaded 
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in  a  sutpenaion.    3.  That,  in  the  drcumstwices,  the  decree 

in  the  maltiplepoinding  was  not  in  absenre.    3.  That  it  was 

too  late  to  urge  the  plea  of  retention,  p.  87. 
PROCESS— C0N|3ESCENDENCE— Held,  that  a  party 

having  founded  on  a  fact  in  his  summons  and  pleas  in  law,  but 

not  in  his  condescendence,  cannot  afterwards  avail  himself  of 

it,  p.  00. 
CURATORr— Citation  of  nearest  of  kin  on  the 

mother's  side,  when  out  of  the  country,  dispensed  with,  p.  180. 
CURATOR  BONIS— Party  to  be  appointed 


must  be  mentioned  in  the  petition,  p.  274. 

Kobile  Offidum— Re- 


mit  to  Lford  Ordinary  to  hear  parties  as  to  borrowing  money, 
p.  559. 

DE  CREE — Warrant  granted  to  transmit  a  pro- 


cess in  which  decree  had  been  extracted  erroneously  as  a  final 
decree,  p.  427. 

Caution — Appeal — A  par^  in  one 


branch  of  a  cause  becoming  entitled,  in  consequence  of  a  judg- 
ment of  Court  in  the  principal  branch,  to  interest  at  hve  per 
cent — Held,  that  she  could  not  be  deprived  of  the  present 
benefit  of  that  judgment,  (on  the  ground  that  an  appeal  and 
a  counter-appeal  were  contemplated,)— and  could  not  be 
obliged,  in  receiving  payment  of  her  five  per  cent,  to  give  se- 
curity to  refund,  should  the  decision  of  die  House  of  I^rds  be 
adverse,  p.  413. 

Interim — A  decree  pronounced  in 


terms  of  the  libel,  without  making  up  a  record,  reserving  all 
objections  contra  execulionemt  is  an  interim  decree,  and  must 
be  extracted  as  such.  2.  Notwithstanding  such  decree,  the 
parties  must  go  on  to  discuns  the  action  on  the  merits,  p.  427. 

Interim— Appeal — The  Lord  Or- 


dinary having  allowed  an  interim  decree  to  be  extrMted  for  a 
sum  claimed  in  a  multiplepoinding ;  and  the  common  agent 
having  reclaimed,  on  the  ground  that  an  appeal  was  contem- 
plated, and  prayed  that  the  decree  should  not,  therefore,  be 
allowed  to  go  out,  or,  at  least,  not  without  caution  to  repeat, — 
the  Court  refused  the  praver  of  the  note,  p.  598. 

DILIGENCE — An  agreement  having  been 


made  by  a  Canal  Company  to  pay  a  certain  sum  for  land,  and 
an  additional  sum  for  trees,  if  cut  by  them,  and  not  by  the  pro- 
prietor ;  and  an  action  being  brought,  at  the  distance  of  id 
years,  for  the  price  of  the  trees,  as  omitted  to  have  been  paid, 
— the  Court  remitted  to  allow  a  diligence  to  recover  entries 
In  the  books  of  the  parties,  showing  who  had  cut  the  trees, 

p.  sea    . 

Circumstances  in  which,  in  an 


action  for  a  debt  at  the  instance  of  a  judicial  factor  against  the 
Magistrates  and  Council  of  a  burgh,  who  alleged  that  the  debt 
was  not  authorised  by  an  Act  of  Coundl — Diligence  granted 
at  the  pursuer's  instance,  before  closing  the  record,  to  recover 
all  minutes  or  writings  of  the  defen£rs  regarding  the  debt 
sued  for,  p.  21  & 

ERROR — Held  competent,  on  a  note  to  the 


Court,  to  correct  a  derical  error  in  an  extracted  decree  of  the 
Lord  Ordinary,  p.  376. 

Execution— Copy-charge- It  is  no  ground 


of  suspension,  that  the  short  oopv-chai]^  states  the  sum  er- 
roneously, provided  the  chaige  and  principal  execution  be  cor- 
rect, p.  118. 

EXPENSES— A  party  having  been  found  en- 


titled  to  the  expense  of  certain  inddental  discussions,  which 
was  modified  and  decerned  for — Held  not  entitled  (on  after- 
wards gaining  the  cause,  with  expenses)  to  a  larger  sum  for 
the  expense  of  these  discussions,  than  what  had  been  thus 
modified,  p.  588. 

Held  competent,  without  any 


reclaiming  note  to  that  effect,  to  award  expenses  from  the  out- 
set, where  the  Lord  Ordinary  has  pronounced  no  finding  as  to 
expenses,  and  the  other  party  has  redaimed  on  the  merits,  p. 
219. 

Held,  that  although  the  princi- 


pal sum  conduded  for  be  under  j£25,  yet  if  interest  be  also 
concluded  for,  and,  when  added  to  the  prindpal,  amounts  to 
more  than  £25,  the  expenses  of  proecM  should  be  taxed  ae- 


oording  to  the  scale  in  the  Sheriff  Court,  applicable  to  cause* 
abovej£25,  p.  216. 

PROCESS— EXPENSES— Account  —  Remit  —  A  f«mit 
having  been  made  to  a  civil-engineer,  who,  in  terms  thereof, 
made  the  requisite  investigations,  and  lodged  his  report  to  the 
Court — Held,  1.  That  he  was  entitled  to  move  inddentally 
for  psjrment  of  his  account  2.  That  it  was  not  relevant  to 
allege,  in  defence  against  this  demand,  that  the  reporter  had 
proceeded  upon  an  erroneous  prindple  in  conducting  his  in- 
vestigations, p.  154. 

— Accounts — Taxing — Diligence 

— Circumstances  in  which  a  special  remit  was  made  to  the 
auditor,  as  an  accountant,  to  tax  certain  business  accounts,  and 
to  act  as  commissioner  in  the  diligence  to  recover  the  vouchers, 
p.  183. 

Advocation  —  Honorarium  — 


An  advocator  having  succeeded,  with  expenses — Found  en- 
titled to  charge  against  the  opposite  party, — 1.  The  expense 
of  taking  the  opinion  of  counsel  as  to  the  propriety  of  bring- 
ing an  sdvocation,  although  the  counsel  consulted  was  after- 
wards the  counsel  in  the  cause.  V.  The  expenses  of  bringing 
his  advocation  into  Court,  although  the  opposite  party  had 
previously  brought  an  advocation  on  the  point  of  expenses, 
with  which  the  subsequent  advocation  on  the  merits  was  con- 
joined. 3.  The  expense  of  a  memorial  to  counsel,  prepara- 
tory to  advising  in  the  Inner*  House,  no  previous  memorial 
having  been  charged. — Objection  repelled,  that  Inferior  Court 
pleadings,  bearing  to  be  drawn  by  the  party,  not  being  an 
agent,  could  not  be  charged  for  by  the  agent  againat  the  op- 
podte  party,  p.  320. 

Agent  and  Client — Accounts 


— Held,  that  a  summary  application  under  the  Act  of  Sede- 
runt, 6th  February  1806^  by  an  agent,  against  the  trustee  on 
an  estate  which  had  been  sequestrated  on  two  petitions,  one 
by  the  bankrupts,  the  other  by  the  employer  of  the  agent,  for 
payment  of  his  account  of  expenses  in  making  the  applicaHon 
on  the  part  of  the  creditor,  was  not  competent.^-emi&oymeBt 
and  liability  being  denied  on  the  part  of  the  trustee,  p.  157. 

Agent  and  Client — Sequestra- 


tion— Trustee  and  Creditors — An  sfseiit  in  a  sequestration, 
which  was  not  wound  up,  and  in  which  no  dividend  had  been 
paid,  having,  during  the  sequestration,  presented  a  petition 
under  the  Act  of  Sederunt  1806»  praying  the  Court  to  de- 
cern against  the  trustee  and  all  the  creditors  ranked,  for  his 
expenses ;  a  record  having  been  made  up,  and  the  Lord  Or- 
diiuury  having  pronounced  an  interlocutor  in  favour  of  tbe 
agent ;  and  an  objection  having  been  taken  in  tbe  Inner- 
House  to  the  competency  both  of  the  application  itself,  in  the 
drcumstances,  and  of  making  up  a  record  upon  it — Tbe 
Court  refused  to  decern  even  against  the  trustee  in  hoc  ttaiu^ 
but  ordered  short  minutes  on  the  competency  of  the  applica- 
tion and  procedure  under  the  Act  of  Sederunt,  remitting  to 
the  auditor  in  the  oieantime,  in  so  far  as  the  trustee  was  con- 
cerned, p.  480l 

Appeal — The  Lord   Ordinary 


having  pronounced  an  interlocutor  containing  certain  findings, 
and  found  one  of  the  parties  liable  in  expenses — that  inter- 
locutor being  partly  altered  by  tbe  Inner- House,  who  found 
no  expenses  due  by  dther  party — ^this  last  interiocutor  having 
been  appealed  against,  in  so  far  as  it  altered  the  Lord  Or- 
dinary's interlocutor ;  and  the  House  of  Lords  having  simply 
reversed  the  same,  so  far  as  complained  of,  without  any  re- 
mit—Held that,  in  applying  that  judgment,  the  Court  were 
entitled  to  give  expenses,  p.  254 

Appeal — Expenses  of  petition 


for  applying  the  judgment  of  the  Houae  of  Lorda  not  aUewed, 
unless  resisted,  p.  595* 

Distribution —  Expense*  of  a 


precognition  and  memorial  in  one  action,  but  relative  lo  two 
others,  distributed  among  the  whole,  p.  927. 

Honoraiy— A  fee  to  both  senior 


and  junior  oounselallowed  for  opinion  as  todoaingreoord,  pu498. 

Honorsry— 1.  A  fee  sustained 


to  counsel  for  advice,  whether  a  process  should  beadvuontcd. 
2.  A  fee  for  the  opinion  of  English  coonsd,  taken  in  tke 
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course  of  the  cause,  without  the  sanction  of  the  Court,  orcon- 
cnrrpiice  of  the  oppoRite  party,  disallowed,  p.  594. 

PROCESS— EXPENSES— Interdict  —  A  party  having 
brought  a  suspension  and  interdict  against  any  heightening  or 
altering  whatever  of  a  mutual  wall ;  and  having  ultimately 
obtained  interdict  against  its  being  raised  above  a  certain 
heights-Found,  on  this,  among  other  grounds,  not  entitled  tp 
expenses,  p.  407. 

■ Interest — I.  Circumstances  to 

which  a  party,  who  had  the  Lord  Ordinary's  interlocutor  in  his 
favour,  was  found  not  entitled  to  part  of  the  expenses,  2. 
And  interest  found  due  from  the  date  of  the  summons,  p» 
S07. 

Interim  Execution— The  Court 


granted  interim  execution  for  collecting  rents  which  had  been 
sequestrated,  but  refused  the  expenses  of  the  application, 
though  unsuccessfully  opposed,  p.  341. 

Jury — Distribution  of  expenses 


in  a  jury  ca'ie,  in  which  the  pursuer  failed  in  two  issues  on 
one  ground,  and  succeeded  upon  a  third  issue  on  another 
ground  of  action,  p.  408. 

Jury — Expenses  allowed  (sub- 


ject to  modification)  to  a  party  successful  on  two  grounds, 
and  unsuccessful  on  other  two,  p.  970. 

-.«>-    Jury  Court  —  Modification  -« 


A  party  having  brought  an  action  of  damages  on  the  two 
grounds,  of  defamation  and  of  illegal  apprehension  and  de- 
tention; and  having  obtained  a  verdict  on  the  datter  ground, 
while  the  jury  found  for  the  defender  as  to  the  former — The 
Court,  in  applying  the  verdict,  gave  expenses,  subject  to 
modification,  p.  376. 

Jury  Trial — A  pursuer  having 


obtained  a  verdict  in  his  favour,  and  been  fuund  entitled  to  ex« 
penses — Held,  1.  That  he  is  not  entitled  to  the  expe^ise  of 
sending  a  clerk  to  I^ondon  to  attend  an  examination  of  the  de- 
fender as  a  haver,  but  only  to  the  expense  which  would  have 
been  incurred  by  employing  a  London  solicitor.  2.  That  he 
is  entitled  to  a  charge  paid  to  an  accountant,  who  was  a  wit- 
ness on  the  trial,  both  for  his  attendance,  and  for  a  previous 
investigation  of  documents,  in  so  far  as  necessary  to  enable 
him  to  give  evidence  on  the  trial,  but  no  farther.  3.  That 
Ithe  adjustment  of  the  issues  having  been  attended  with 
no  diflSculty,  he  was  only  entitled  to  the  fee  paid  to  one 
counsel  for  attending  thereat.  4.  That  in  the  circumstances, 
he  was  not  entitled  to  the  charge  for  an  agenCs  copy  of  the 
papers  sent  to  counsel  at  the  trial,  p.  234. 

Modification  —  A  question  as 


i^    Wf 


to  expenses  having  been  reserved  to  the  Lord  Ordinary ;  and 
his  Lordship  having  fQvnd  the  party  liable,  subject  to  modifi- 
cation ;  and  this  interlocutor  not  haying  been  reclaimed 
against,  but  the  accounts  haying  been  taxed  by  the  auditor,  and 
on  a  note  of  objections,  modified  by  his  Lordship — IJeld,  th^t 
It  was  incompetent  to  reclaim  against  said  iQodification,  p. 
139. 

MultSideppinding— A  party  hay- 


ing litigated  with  a  common  9gent  in  a  multiplepoi.nding,  and 
having  succeeded,  with  expenses,  is  entitled  to  decree  for  his 
expenses  against  the  common  agent,  leaving  him  to  obtain  i^- 
imbursement  out  of  the  .consigned  fund,  or  from  his  con- 
stituents, p.  524. 

Proving  of  Tenor —  Qompl^- 


:tion  of  Title — A  defender  having  improperly  obje/?ted  to  the 
pursuer's  title,  and  having  insisted  for  a  proving  of  the  tenor 
of  a  certain  document — Held,  that  ^e  defender  w^  liable  to 
the  pursuer  in  expenses,  p.  455. 

Retention  —  Decree . —  Assig- 


nation— Pluris  Petitio— A  party  having  brought  an  .action  for 
remuneration  of  services,  pursuing  for  four  times  the  amount 
ultiinately  found  due  to  him  ;  the  JLord  Ordinary,  when  de- 
cerning for  the  fourth  part  of  the  amount  claimed,  having 
found  the  defender  entitljed  ,tQ  his  expenses,  in  respect  of  his 
having  offered,  before  the  action  was  nMsed>  to  pay  the  same 
aum ;  these  expenses  having  been  taxed  at  an  amount  slightly  ex- 
ceeding the  sum  decerned  for ;  and  the  pursuer's  agent,  who  had 
pbjtained  from  him  during  the  process,  in  security  of  advances, 


an  assignation  to  the  claim,  having,  as  assignee,  brought  a  sct 
parate  action  against  the  defender  for  the  sura  decerned  for,— 
the  defender  was  assoilzied,  with  expenses,  and  the  Court  ad- 
hered '  o  504 
PROCESS— EXPENSES— Statute  1685,  c.  35.— Mora-r 
A  ipessenger  having  been  employed  by  Exchequer  to  execute 
certain  hornings  against  a  collector ;  and  having  received  pay- 
ment of  his  charges  from  the  Sheriff,  to  whom  the  writ  was 
directed — the  Sheriff  having  been  paid  by  the  Solicitor  of 
Exchequer — and  the  collector  having  paid  the  solicitor,  with  a 
reservation  of  all  competent  relief;  the  collector  having,  four 
years  after,  applied  by  summary  petition  to  the  same  Sheriff, 
to  have  the  messenger's  accounts  taxed  by  the  Auditor  of  the 
Court  of  Session — and  to  obtain  repetition  of  whatever  should 
be  taxed  off — Held,  that  the  application  was  incompetent,  p, 
232. 

f  Suspension— Circumstances  ill 

which  the  provost  of  a  burgh  was  made  personally  liable  in 
the  expenses  incurred  by  the  town-clerk,  in  recovering  the 
burgh  records,  which  had  been  improperly  withdrawn  from  his 
custody,  p.  89. 

Tnistee  —r-  Trustees   under   a 


trust-settlement  having  delayed  payment  of  a  debt  which  they 
had  acknowledged,  and  having,  by  that  delay,  and  the  neglect 
of  an  offer  to  withdraw  an  action  for  the  debt  on  a  fresh  as- 
surance of  payment,  cagsed  that  action  to  be  brought  into 
Court — Held,  that  although  they  paid  the  debt  almost  imme- 
diately thereafter,  they  were  liable  in  expenses  to  the  pursuer^ 
p.  116. 

FACTOR  — Remit  to  auditor  to  fix  factor's 


commission,  p.  559. 

FACTOR   LOCO  ABSENTIS  —  Special 


Powers — The  Court  ordered  a  petition  to  be  withdrawn, 
which  was  presented  by  a  proprietor  of  an  entailed  estate,  for 
the  appointment  of  a  factor  loco  absentis  to  the  next  heir,  ^ 
boy,  abroad,  in  order  that  the  factor  might  receive  certain  sta- 
tutory intimations,  and  attend  to  proceedings  relative  to  the 
proposed  improvements  of  the  estate,  under  iO  Geo.  III.  c. 
51, — the  petitioner  himself  being  the  nearest  male  relation  of 
the  next  heir  by  the  father.  A  petition  for  a  factory,  with  the 
usual  powers,  recommended,  p.  225. 

FACTOR  LOCO  TUTORIS  —  Exonera- 


tion of — A  factor  loco  tutoris  having  produced  a  discharge  of 
his  intromissions,  the  Court,  de  piano,  granted  the  prayer  of 
his  petition  for  exoneration  and  warrant  to  get  up  his  bond, 
without  remitting  to  the  Lord  Ordinary  to  report,  p.  485. 

INTERLOCUTOR— The  word    "decern* 


having  been  omitted,  ordered  to  be  inserted,  after  considerably 
lapse  of  time,  p.  596. 

Proof — The  proof  led 


in  the  Inferior  Court  not  being  before  the  Lord  Ordinary  at 
deciding  a  suspension  of  a  charge  on  an  Inferior  Court  decree, 
so  as  to  enable  him  to  specif  the  f^cts  established  by  thp 
proof — Interlocutor  recalled,  and  cas/B  remitted  to  the  Lord 
Ordinary  to  grant  warrant  for  recovering  the  proof,  p.  550. 

JURISDICTION— Domicile— Citation  —  A 


soldier  on  a  visit  to  hif  friends  in  Scotland,  having  lived  there 
upwards  of  forty  days,  and  been  cited  in  an  action  of  damages 
fur  assault ;  find  thp  summons  not  having  been  served  person, 
ally — Held,  1.  That  the  citation  was  good ;  and  2.  f^*^^  (b<i 
Court  of  Session  had  jurisdiction,  p.  416. 

-Domicile  —  Locus    Coq- 


tractns— An  apprentice  having,  in  one  county,  executed  a  misr 
sive,  binding  himself  to  serve ;  and  an  unexecuted  indenture 
between  the  parties  having  provided  that  he  should  serve,  no$ 
only  in  that  county,  but  in  any  part  of  Scotland,  yet  the  par- 
ties having  contemplated  at  the  time,  ai^d  the  apprentice,  in 
point  of  fact,  having  performed  seryice  in  that  county  only; 
the  apprentice,  although  daily  at  work  in  that  county,'  having 
occupied  a  lodging  at  liight  in  another ;  and  haying  thereafter 
left  the  service — the  master  having  applied  to  the  Sheriff  of 
the  county  in  which  he  served,  to  baye  him  sent  back ;  th,s 
apprentice  having  returned,  and  afterwards  again  lei^  the  serj. 
vice ;  and  the  master  having  revived  the  previous  proceedings, 
9ft er  bringing  a  separate  action  before  the  Sheriff  «f  the  ^^te^ 


XMf 


INDEX. 


countfy—and  having  executed  letters  of  supplemeot  against 
him  in  the  latter  county,  and  ultimately  obtained  decree  after 
the  expiry  of  the  term  of  service  under  the  missive — Heidi 
that  the  proceedings  were  regular,  and  that  there  was  no 
defect  of  jurisdiction  in  the  SheriiOT  of  the  former  oottnty» 
p.  477. 

PROCESS—JURISDICTION—Forum— Domicile— Par. 
ties  domiciled  in  America  having,  in  virtue  of  powers  of  at- 
torney from  Scotland,  intromitted  with  an  American  estate,— 
and  arrestment  of  their  funds  in  this  country  having  been  used 
ad  /undandam  Juriidictionem,  and  an  action  of  count  and 
reckoning  raised  thereon — Held,  that  such  action  was  incom- 
petent, and  that  the  accounting  must  be  pursued  in  the  Ame- 
rican Courts,  p.  414. 

• Sheriff —  Elirk- Session— 

7be  Heritors  and  Kirk-Session  of  a  parish  having  fixed  the 
assessment  for  the  poor  for  the  year,  and  ordained  it  to  be 
paid  at  the  collector's  office ;  and  the  collector  having  raised 
an  action  for  payment  before  the  Sheriff  against  the  advoca- 
tor, who  refused  to  make  payment  at  the  office ;  and  the  ad- 
vocator having  advocated  the  Sheriff's  judgment — Held,  ]. 
That  the  Sheriff  had  no  power  to  review  the  judgment  of  the 
Kirk- Session.  2.  That  decree  must  be  pronounced  in  terms 
of  the  collector's  libel,  in  respect  that  the  judgment  of  the 
Kirk> Session  was  not  brought  before  the  Supreme  Court  by 
advocation,  p.  420. 

«  .,1      Suspension — Small  Debt 


Sheriff  Court  Act — A  party  having  raised  a  summons  under 
the  small  debt  Sheriff  Court  Act,~and  having  libelled  a  sum 
,a8  being  due  per  account, — and  no  copy  thereof  having  been 
served  in  terms  of  the  Statute — Held,  1.  That  the  action  was 
not  under  the  Act  2.  That  the  jurisdiction  of  the  Court  of 
Session  was  therefore  not  excluded.  &  That  suspension  of 
a  decree  pronounced  in  said  action  by  the  Sheriff  was  com^ 
petent.  4.  Observed,  that  the  notanda  on  the  schedules,  ex- 
planatory thereof,  were  parts  of  the  Statute,  p.  249. 

JURY — Court  refused  to  order  cause  to  be  set 


down  for  tciali  the  usual  notice  not  having  been  given  in  time, 
p.  540. 

■   Diligence — 1.  Circumstances  in  which 

a  morion  to  have  a  case  tried  at  Circuit,  refused.  2.  Dili- 
gence allowed  to  recover  writings,  although  diey  were  alleged 
not  to  form  admissible  evidence  at  the  trial,  p.  484k 

Expenses  — -  Modification  —  A  party 


having  brought  an  action  of  damages  on  the  two  groondls,  of 
defamation  and  of  illegal  apprehension  and  detention ;  and 
having  obtained  a  verdict  on  toe  latter  ground,  while  the  jury 
found  for  the  defender  as  to  the  former— The  Court,  in  ap- 
plying the  verdict,  gave  expenses,  subject  to  modification,  p. 
376. 

Issue — Knowledge— Constructive  and 


Actual — A  pursuer  hainng  gone  to  trial  on  an  issue,  whether 
a  defender,  when  he  took  a  particular  legal  step,  knew  a  cer- 
tain fact, — the  Judges  having  directed,  that  actual  knowledge 
was  necessary,  and  that  it  was  not  enough  to  prove  knowledge 
in  the  agent  or  trustee  of  the  defender;  and  the  jurv  having 
found  for  the  defendery^v-the  Court  disallowed  a  bill  of  ex- 
ceptions, taken  on  the  ground,  that  knowledge  by  the  agent 
or  trustee  was  sufficient,  p.  455. 

Notice  of  Trial — Held  that  all  notices 


of  trial  b^  jury  must  be  signed  by  the  party  or  his  agent ;  al- 
though, m  the  particular  case,  the  objection  was  held  to  be 
barred  by  the  delay  in  stating  it,— matters  being  no  longer  en- 
tire, p.  551.     * 

Postponement  of  Trial — Witness — 


A  case  having  been  put  down  for  trial,  and  the  defender 
having  moved  tor  postponement,  in  respect,  inter  aHOf  that  a 
material  witness,  whose  deposition  was  lying  m  reienliSf  would 
be  in  this  countjy  in  a  short  time,— the  Court  granted  it,  on 
payment  of  such  expenses  ther^by  occasioned  as  should  not 
be  available  at  the  trial,  p.  315. 

Seduction — Damages-.- A  party  having 


brought  a  declarator  of  marrisf^e,  and  concluded  alternatively 
for  damages,  in  the  event  of  failure  to  establish  her  marrisge ; 
and  having  thereafter  witbdnwn  her  conclusion  as  to  marriage, 


and  limited  it  to  damages  for  seduction ;  and  the  case  having 
been  remitted  of  consent  to  the  Commissaries  to  take  a  proor, 
and  a  decree  pronounced  in  terms  of  the  libel  for  damages 
against  the  defender,  in  respect  he,  being  insolvent,  had  not 
found  caution — 1.  Circumstances  in  which  the  Court  recalled 
the  interlocutor,  and  remitted  to  the  Lord  Ordinary  to  decide, 
whether  the  case  ought  not  to  have  been  sent  to  the  Jury 
Court.  2.  Circumstances  in  which  the  defender's  trustee  held 
liable  in  expenses,  p.  415* 

PROCESS— JURY— See  Proceu,  Etpentet,  Proof. 

—  MANDATE— Foreign— A  debtor  having  gone 

to  America,  and  a  mandatory  having  been  demanded,  the 
Court  did  not  think  from  25th  May  to  15th  November  an  on- 
reasonable  time  to  allow  for  sisting  the  same,  p.  426. 

Held,  that  a  petition  to  obtain 


an  interdict  against  a  brevi  manu  operation  may  competenUy 
be  presented,  without  a  mandate,  bv  the  agent  and  wife  of  a 
party,  during  his  absence  from  Scotland,  p.  282. 

MEDITATIONE  FUGiE— Foreigner— Res 


Judicata — Suspension  and  Liberation — Husband  and  Wife- 
Personal  Exception — Delict — An  English  married  woman 
having  been  brought  to  Scotland  by  the  Public  Prosecutor  on 
a  criminid  warrant,  and  tried  for  the  crimes  of  housebreaking 
and  robbery,  of  which  she  was  acquitted — Held,  (affirming 
judgment  of  the  Court  of  Session,)  I.  That  she  was  not  en- 
titled to  personal  protection,  but  was  liable  to  be  imprisoned 
on  a  mediituione  fugte  warrant  at  the  instance  of  the  parties 
whose  property  had  been  stolen,  and  who  were  in  the  act  of 
raising  a  summons  against  her  for  the  restitution  of  said  pro- 
perty. 2.  That  it  was  competent  to  apply  for,  and  obtain  a 
second  warrant,  though  the  first  had  been  dismissed  as  irregu- 
lar in  point  of  form.  3.  That  it  is  sufficient  ground  for  grant- 
ing said  warrant,  if  the  creditor  depone  to  the  verity  of  the 
debt,  and  bis  belief  that  the  debtor  meditates  flight.  4.  A 
judgment  of  the  Bill- Chamber  is  not  res  judicata^  5.  Ac 
quittul  from  a  criminal  charge  is  no  bar  to  a  civil  action  for 
restitution,  p.  67. 

MULTIPLEPOINDING— Gaim  —  Held, 


that  a  claimant  in  a  multiplepoiuding  for  the  contents  of  a  bill, 
was  not  entitled  to  the  expenses  of  lodging  the  daim,  but 
merely  to  the  principal  sum  in  the  bill,  p.  272. 

-Double  Distress 


— Trustees  having  been  nominated  under  a  trust-deed — and 
the  estates  of  the  company,  of  which  the  truster  was  a  part- 
ner, having  been  sequestrated,  and  a  judicial  factor  appointed, 
— and  the  factor  having  raised  a  count  and  reckoning  against 
the  trustees  and  the  children  of  the  truster,^4ind  those  inte- 
rested under  the  trust  having  thereafter  brought  a  multiple- 
poinding  in  name  of  the  trustees — Held,  1.  That  the  mnlti- 
plepoinding  was  competent,  reserving  full  powers,  in  the 
meantime,  to  the  trustees  to  proceed  in  the  management  of 
the  trust.  2.  Circumstances  in  which  no  expenses  were  found 
due,  p.  308. 

>  — : Expenses — Cir- 
cumstances in  which  certain  claimants  in  a  multiplepoiuding 
found  entitled  to  expenses,  and  others  found  liable  in  them, 
reserving  their  claims  of  relief,  p.  3691 

^-Sequestmtion  — 

Circumstances  in  which  a  multiplepoiuding,  raised  by  a  bank- 
rupt*8  creditors  to  determine  aa  to  the  distribution  of  a  oart  of 
his  funds,  was  held  competent,  notwithstanding  a  supplemen- 
tary sequestration  of  his  whole  estate^-Objectiooa  to  the 
competency  of  a  multiplepoiuding  held  to  be  of  the  nature  of 
a  preliminary  defence,  p.  72. 

PETITION— NobileOfficium— Tutorial  In- 


ventories— A  petition  to  dispense  with  calling  the  next  of  kin 
forth  of  Scotland,  in  an  action  for  making  up  tutorial  inveo- 
tories,  must  be  printed,  p.  426. 

Signature —  Copy  of  the  petitioo 


boxed  for  the  Lord  President,  should  bear  counsel's  oame^  p. 
305. 

See  Proceti,  IVifiim^. 


POORS*  ROLL— A    KiriE-session   having 

granted  a  certificate  of  poverty  to  an  applicant  for  the  poors* 
roll,  bearing  that  the  accuracy  of  the  statemeots  in  the  ceiti- 
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fictLte  rested  solely  on  the  credit  of  the  applicant,  but  not 
adding,  whether  they  regarded  him  an  a  person  worthy  of 
credit— The  Court  remitted  to  the  Kirk-session,  to  attend  to 
the  provisions  on  the  subject,  in  the  Act  of  Sederunt  for  the 
poors'  roll,  p.  408. 

PROCESS— POORS'  ROLL  — A  minister  and  elders 
having  declined  to  grant  a  certificate  to  an  applicant  for  the 
poors'  roll,  ordered  to  be  cited  to  appear  personally  as  wit- 
nesses, p.  289. 

■  Circumstances  in  which 

a  man  of  73  years  of  age,  having  a  wife  and  three  children, 
admitted  to  the  poors*  roll,  althouf^h  he  had  an  annuity  of  ^£30, 
luid  the  Kirk-sessiou  did  not  certify  his  credibility,  p.  218. 

Held  uUra  vires  of  a  Kirk^ 


session  to  refuse  to  report,  p.  218. 


Held,  that  it  is  the  duty 
of  the  Kirk-session  to  ascertain  the  truth  of  the  applicant's 
statement,  p.  594. 

The  lawyers  for  the  poor 


having  reported  that  the  petitioner  had  a  j*robnhiiiM  causa  tilt' 
gandi  in  a  case  depending  before  the  Lnrd  Ordinary ;  and  his 
Lordship  having  on  the  same  dav  decided  the  cause  against 
the  petitioner — Held,  that  this  judgment  was  no  bar  to  the 
petitioner  obtaining  the  benefit  of  the  poors'  roll,  p.  598. 

The  miiiifster  and  elders 


of  a  city  parish  having  certified  that  they  knew  nothing  of  the 
character  of  an  applicant  for  the  poors'  roll ;  but  other  indi- 
viduals having  certified  that  she  was  worthy  of  credit — Remit 
granted  to  the  lawyers  and  agents  for  the  poor,  p.  484. 

Act  of  Sederunt — Certi- 


ficate— Examination  of  Kirk-session — Kirk- session  not  bound 
to  report  as  to  the  merits  of  application  on  the  ground  of 
poverty,  p.  330. 

Advocate  and  Agent  — 


An  application  for  the  poors'  roll  being  remitted  to  two  law- 
yers and  two  agents  for  the  poor ;  and  the  lawyers  having 
reported  that  the  petitioners  had  not  a  probabilis  causa ;  and 
the  agents  having  reported  that  they  had, — the  Court  refused 
the  petition,  p.  559. 

PRINTING— If  the  respondent  objects  that 


the  party  reclaiming  has  not  printed  material  documents,  the 
respondent  will  be  allowed  to  print,  reserving  all  questions  of 
expenses,  p.  559. 

Petitions — Petitions  for  approv- 


al of  composition  under  the  Bankrupt  Act,  presented  to  a 
Lord  Ordinary  during  vacation,  but  the  days  of  intimation  of 
which  do  not  expire  till  the  Court  meet,  require  to  be  printed 
to  the  Court,  p.  116. 

— —  See  Process,  TetUion,  Recleam^ 


ing  Note^  Record. 

PRIVILEGE— College  of  Justice— Summons 


— Held,  that  an  action  brought  by  a  Writer  to  the  Signet 
against  a  Solicitor  before  the  Supreme  Courts,  in  the  Court 
of  Session,  for  payment  of  a  messenger's  account  under  £25, 
to  which  the  Writer  to  the  Signet  was  indorsee,  was  compe- 
tent, in  respect  of  the  decision  in  Ramsays  v.  Jameson,  and 
of  the  fact  that  the  defender  would  not  state  that  he  waived 
his  privilege,  p.  197. 

PROVING  THE  TENOR— Circumstances 


in  which  a  decree  of  the  Court  of  Session,  holding  the  tenor 
of  a  destroyed  deed  proved,  was  affirmed,  and  the  defender, 
who  appealed,  found  liable  in  expenses,  p.  466. 

Evidence  — - 
The  adminicle  by  which  the  existence  of  an  alleged  charter 
under  the  Great  Seal  was  to  be  proved,  appearing  ex  facie  to 
be  only  a  precept  under  the  Signet,  the  Court  .dismissed  the 
action,  on  the  ground  of  want  of  evidence,  p.  306. 

RANKING  &  SALE— Held  that  a  party,  who 


was  ultimately  found  to  have  been  a  bastard,  but  who,  if 
legitimate,  was  the  heir  apparent,  and  who  was  not  deprived 
of  his  status  at  the  date  of  his  citation,  having  been  cited  as 
heir  apparent  in  a  wakening  and  transference  of  a  ranking  and 
sale  and  reduction  conjoined,  to  which  it  was  needful  to  cite 
the  heir  apparent,  the  citation  was  good,  p.  33S. 
—  ■  Held  that  a  common 


agent  in  a  ranking  and  sale  has  no  persona  standi  in  the  eante ; 
and  that  an  application  for  letters  of  diligence,  in  terms  of  the 
Act  of  Sederunt  1711,  requires  a  printed  petition,  p.  171. 

PROCESS— RECLAIMING  NOTE— The  Lord  OrdU 
nary  having,  by  an  interlocutor,  merely  fixed  the  balance  due 
in  a  process  of  accounting,  on  principles  determined  by  pre- 
vious final  interlocutors, — the  Court  refused  a  reclaiming  note 
against  the  interlocutor  fixing  the  balance,  p.  3^. 

■ Bill    Chamber  — 

Competency — The  First  Division  refused  to  judge  of  a  note 
reclaiming  against  a  judgment  of  a  Lord  of  the  Second  Divi- 
sion, although  it  was  alleged  he  was  officiating  in  the  Bill 
Chamber  for  a  Lord  of  the  First,  p.  594^ 

Boxing  of — Note 
refused,  which  was  fee-funded  and  lodged  with  the  derk  oh 
the  last  reclaiming  day,  but  not  boxed  till  the  day  after,  p.  171. 

Competency — An 

interlocutor  modifving  certain  expenses  having  become  final, 
and  a  second  interlocutor,  allowing  an  interim  decree  for  the 
same  to  be  extracted,  having  been  pronounced — Circumstances 
in  which  held,  that  a  reclaiming  note  against  the  second  inter- 
locutor was  incompetent,  p.  371 . 

Competency  . 

Note  presented  in  the  Bill  Chamber,  but  not  lodged  till  after 
the  fourteen  days,  refused,  p.  154^ 

■  Interlocutor  —  An 

interlocutor  having  been  pronounced  on  5th  December,  inter 
a//a,  intimating  the  line  of  conduct  the  Lord  Ordinary  meant 
to  pursue,  if  a  certain  payment  were  not  made  within  ten  days ; 
and  his  Lordship  having,  on  the  20th  December,  decerned  in 
terms  of  the  libel — Held,  that  a  reclaiming  note  against  these 
interlocutors,  lodged  on  the  first  sederunt  day  after  the  Christ- 
mas recess,  did  not  prevent  the  former,  but  only  the  latter  in- 
terlocutor from  becoming  final,  p.  248. 

Interlocutor  —  A 

trustee  having  declined  to  sist  himself  in  a  process  in  which 
the  bankrupt  was  advocator,  and,  in  consequence,  an  interio- 
cutor  of  the  Lord  Ordinary,  which  the  Court  had  recalled  for 
further  investigation,  having  been  virtually  repeated  by  an  in- 
terlocutor of  Court  in  favour  of  the  respondents ;  and  the 
bankrupt  having  presented  a  reclaiming  note  against  the  latter 
interlocutor  of  Court,  praying  for  its  recal  as  pronounced  in 
his  absence — Held,  that  the  note  was  incompetent,  and  could 
not  be  written  on,  p.  173. 

Intimation  —  The 

Court  refused  to  receive  a  reclaiming  note  against  an  interio- 
cutor  pronounced  on  the  lailure  of  the  party  to  lodge  a  paper 
— ^no  notice,  by  delivery  of  six  copies,  having  been  given,  and 
the  paper  required  not  having  been  lodged  with  the  reclaiming 
note,  p,  522. 

Jury — A  reclaim- 
ing note  against  an  interlocutor  merely  sending  a  case,  in  which 
the  record  had  been  closed,  to  the  jury  roll,  after  the  abolition  of 
the  Jury  Court — Held  incompetent,  and  refused  as  such,  p.  926. 

■^— — Party — Mandat^^ 

The  reclaimer  being  abroad,  and  no  mandate  produced,  note 
refused,  p.  960. 

Record  —  A  re- 
claiming note  sent  to  the  roll,  reserving  objections  to  the  com« 
pleteness  of  the  record  appended — and  parties  allowed,  in  the 
meantime,  to  print  what  they  saw  fit,  p.  364. 

Record— Note  sua- 

tained,  although  only  summons  appended,  t^e  Case  being  a 
mnltiplepoinding,  and  question  as  to  consignation,  p.  595. 

Record  —  Compe- 
tency— Note  refused,  only  part  of  the  record  having  been 
appended,  p.  259. 

Record  — Defences 

— One  party  having  brought  a  forthcoming  againat  another, 
who  gave  in  defences— a  third  party  having  thereafter  sisted 
himself;  and  a  record  by  condescendence  and  answers  having 
been  made  up  between  the  compearer  and  the  defender ;  the 
Lord  Ordinary  having  pronounced  a  judgment,  against  which 
the  defender  reclaimed ;  the  condescendence  and  answers  be- 
tween the  compearer  and  the  defender  having  been  printed 
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and  boxed  with  the  reclaiming  note ;  but  the  defences,  lodged 
by  the  defender  before  the  coinpearer  was  sisted,  not  having 
been  either  printed  or  boxed — Held,  that  the  reclaiming  note 
could  not  be  received,  p.  586. 
PROCESS— RECORD— A  party  having  failed  to  print  as 
an  appendix  to  a  reclaiming  note  the  letters  of  suspension — 
Circumstances  in  which  the  note  sent  to  the  roll,  and  leave 
given  to  print  that  paper,  p.  81. 

■■    ■ Circumstances  in  which  warrant 

.    granted  to  transmit  the  principal  deeds  on  redord  to  the  clerk 
of  Court,  but  not  to  be  given  up  to  the  parties,  p.  485. 

The  principal  record  of  a  process 


having  been  lost,  can  only  be  suppliea  by  proving  the  tenor,  - 
p.  124. 

Accounts — I'axation— Auditor— 


Remits- An  action  for  the  balance  of  a  business-account,  &c., 
having  been  brought — the  Lord  Ordinary  having,  without 
closing  the  record,  remitted  the  cause  on  the  summons  and 
defences,  to  have  the  accounts  taxed ;  and  having,  on  objections 
and  answers,  and  a  debate  upon  the  report  of  taxation,  ap- 
proved of  the  report,  and  decerned  for  »  balance — The  Court 
recalled  the  interlocutor,  and  remitted  to  the  Lord  Ordinary 
to  make  up  the  record  and  proceed  with  the  cause,  reserving 
all  questions  of  expenses,  p.  403. 

Appendix,    Printing    of  —  The 


Court  allowed  certain  documents  to  be  printed,  and  refused 
to  allow  others,  p.  163^ 

Opening  up  of —  A    party,  in 


defence  against  an  action  for  an  agent's  account,  having  plead- 
ed in  the  Inferior  Court  the  single  plea  of  prescription  ;  and 
thereafter,  the  matter  having  been  referred  to  his  oath ;  and 
he  having  deponed  that  the  account  was  compensated  by 
counter-claims ;  and  the  Inferior  Judge  having  held  the  plea 
of  compensation  extrinsic,  and  decided  against  him — Held 
competent  to  open  up  the  record,  upon  payment  of  expenses, 
to  the  effect  of  allowing  the  defender  to  state  the  pleas  of 
compensation  and  non-taxation,  previously  omitted,  p.  158. 

REGULATION    ROLL— Held,  that   the 


Court  have  no  power  to  authorise  the  Lord  Ordinary  to  de- 
cent in  absence,  in  an  action  which  had  not  gone  to  the  re* 
gulation  roll,  and  in  which  the  Lord  Ordinary  had  not  made 
avizandum  to  himself,  p.  592. 

REMIT  —  A  petition  having  been    present- 


ed, in  general  terms,  upon  the  indisposition  of  one  Lord 
Ordinary,  for  a  remit  to  another;  and  the  Court  having  re- 
mitted  generally,  with  the  usual  powers — Held,  that  there 
was  no  want  of  jurisdiction  in  the  Lord  Ordinary  to  whom 
the  remit  was  made,  in  consequence  of  there  having  been  no 
second  remit  made  to  him  on  the  death  of  the  original  Lord 
Ordinary,  p.  338. 

Circumstances  in  which  a  remit  to 


one  accountant  changed  to  another,  p.  436. 

Enrolment — A  party,  whose  case 


depended  before  a  Lord  Ordinary,  removed  to  the  Inner. 
House,  having  enrolled  before  his  successor,  beyond  the 
period  allowed  by  the  Act  of  Sederunt  for  doing  so,  instead 
of  applying  by  petition  to  tbe  Court — Held,  notwithstanding 
of  a  subsequent  wakening — closing  of  the  record — reclaiming 
note — ^and  fresh  remit  on  the  merits — that  all  the  proceedings 
since  the  promotion  of  the  former  Lord  Ordinary  were  null, 
and  a  remit  made  to  prepare  the  case  de  novo  from  that  date, 
p.  206. 

REPONING — Expenses — Circumstances  in 


Which  the  Court  refused  to  interfere  with  the  discretion  exer- 
cised by  a  Lord  Ordinary  in  fixing  expenses  to  be  paid,  on 
deponing,  p.  594. 

Expenses — The   Court  hav- 


ing remitted  to  repone  against  an  interlocutor  in  default  of 
defences,  on  payment  of  such  expenses,  if  any,  as  the  Lord 
Ordinary  might  see  reasonable ;  and  the  Lord  Ordinary,  after 
hearing  parties,  having  awarded  none  Aucf/a^ti — The  Court,  on  a 
reclaiming  note  against  his  last  judgment,  refused  to  interfere, 
p.  157. 

Decree    by    Default — 1.     A 


party  applying  under  the  Act  4  Geo.  IV.  c.  121,  sec.  16,  can 


only  be  reponed,  on  payment  of  the  whole  previous  expenses. 
2.  Ought  such  an  application  to  be  in  the  form  of  a  peti- 
tion or  a  reclaiming  note?  p.  245. 

PROCESS— RES  JUDICATA— An  action  of  reduction 
having  been  brought,  containing,  inter  alia,  the  usual  reason 
of  reduction,  that  the  deeds  were  vitiated  and  erased  in  syb- 
tiantialibus,  but  no  statement  hating  been  made  on  record 
applicable  to  such  reason,  and  decree  of  absolvitor  having 
been  pronounced^- Held,  that  such  decree  was  not  res  judicata, 
to  exclude  a  second  reduction  of  the  same  deeds,  at  the  in- 
stance of  the  same  partv,  on  the  single  ground,  that  the  deeds 
were  vitiated  and  erased,  p.  382. 

: : Foreign — Circomstances 

in  which  held,  1.  That  the  decree  of  a  foreign  court  was  not 
res  Judicata,  so  as  to  bar  an  accounting  in  this  Court.  2. 
That  a  power  of  attorney  to  two  persons  joinUjf,  could  not 
enable  one  of  them  to  carry  on  a  suit  in  name  of  his  consti- 
tuent, when  his  interest  was  directly  opposed  to  that  of  sucb 
constituent,  p.  417. 

SEQUESTRATION— Factor,    Judicial  — 


Copartnery — The  partners  of  a  company  having  died — one 
of  them  intestate,  and  the  othtir  having  left  a  settlement  ap- 
pointing trustees — Held,  in  the  special  circumstances  of  the 
case  (affirming  the  judgment  of  the  Court  below),  that  the 
representatives  of  the  partner  who  died  intestate  were  entit- 
led, in  opposition  to  the  trustees,  to  have  the  property  seques- 
trated, and  a  judicial  factor  appointed,  p.  56. 

Factor,  Judicial  — 


Where  a  variety  of  trust-deeds  had  been  granted  by  the  pro- 
prietor of  a  landed  estate,  in  which  the  trustees  bad  been 
infeft-^Held  not  competent  to  appoint  a  judicial  factor,  or 
sequestrate  the  estates,  there  being  no  competition  and  no 
bankruptcy,  p.  411. 

Petition.- Held,  that 


the  provision  of  the  Act  of  Sederunt,  dth  June  1790,  as  to  re- 
ceiving petitions  for  sequestration  of  estates  under  sale^  could 
not  be  departed  from,  to  the  effect  of  receiving  a  petition  for  se- 
questration of  an  estate  and  for  appointment  of  a  judicial  fac- 
tor from  the  common  agent  in  a  ranking  and  sale,  who  bad 
been  confirmed  only  on  the  25th  of  June — ^tbe  last  day  allowed 
by  the  Act,  p.  516. 

SIST — Damages — Reduction — A  party  having. 


in  a  bill  of  suspension  of  a  decreet-arbitnU,  accused  tbe  arbiter 
of  gross  corruption ;  and  having  raised  a  reduction  of  said 
decreet ;  and  the  arbiter  having  brought  an  action  of  damages 
in  vindication  of  his  character, — the  Court  sisted  tbe  action 
of  damages  till  the  reduction  should  be  determined,  reserving 
the  party*s  right  to  insist,  if  any  circumstances  required  it  for 
the  ends  of  justice.  Question  raised,  whether  it  was  usual 
or  necessary  to  call  the  arbiter  as  a  party  to  the  reduction  ? 
p.  214. 
^ . Declarator  —  Res    Publicae  —  Circum- 


stances in  which  a  possessory  question,  between  two  pasties 
claiming  right  to  certain  portions  of  tbe  sea-shore,  sBini  till 
a  declarator  should  be  brought ;  but  a  relative  process  at  tbe 
instance  of  the  Procurator-fiscal  of  the  Admiralty  Court  dis- 
missed, p.  243. 

-Stamp— An  action  being  brought  upon 


two  agreements, — the  defence  being  stated,  that  it  should  be 
dismissed,  because  the  agreements  were  not  stamped;  and 
the  Lord  Ordinary  having  sustained  the  preliminary  defence, 
to  the  effect  of  sisting  till  tbe  pursuer  should  produce  tbe 
documents  duly  stamped — The  Court,  holding  that  the  com- 
petency of  sisting  till  the  stamps  should  be  obtained  was 
undoubted,  adhered  to  the  interlocutor  of  the  Lord  Ordinary, 
p.  441. 

SUMMONS— Amendment— Title  to  Parsoe 


^-Circumstances  in  which  certain  partners  of  a  joint  stock 
company  being  authorised  by  minutes  of  the  company  to  pur- 
sue an  action,  but  the  conclusions  of  tbe  summons  not  being 
in  strict  conformity  with  the  minutes — amendment  of  the 
summons  allowed,  on  payment  of  certain  expenses,  p.  966. 

Competency — College  of  Jus- 


tice— The  pursuers,  the  representatives  of  a  member  of  tbe 
College  of  Jutftice,  having  included  in  one  summons  several 
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individuals,  jointly  and  severally,  liable  in  a  variety  of  small 
sums,  which,  together,  amounted  to  upwards  of  £'i5 ;  and 
having  also  included  a  person  as  individually  liable  in  a  less 
Bum — Held  that,  quood  him,  the  action  was  incompetent,  p. 

7a 

PROCESS— SUMMONS— Conclusions  —  Competency  — 
Sequestrstion — Subsequent  Estate — A  bankrupt  having  ob- 
tained from  a  purchaser  of  part  of  his  sequestrated  estate  a 
reconveyance  of  the  subject ;  and  having  thereafter  carried  on 
bis  business  in  it ;  and  having  died  undischarged,  after  having 
contracted  new  debts,— his  son  having  served  heir  cum  bene' 
Jieio  iaventarU, — the  trustee  having,  by  authority  of  the  credi- 
tors, brought  an  action  against  the  purchaser  and  the  son,  for 
recovery  of  the  subject  as  part  of  the  sequestrated  estate, — 
and  the  defenders  having  objected  to  the  relevancy,  compe- 
tency and  title,— the  Court  adhered  to  the  Lord  Ordinary's 
interlocutor  repelling  the  defences,  in  so  far  as  preliminary, 
holding  that  all  objections  to  the  form  and  conclusions  of  the 
action  might  be  afterwards  discussed,  p.  825. 

■  1-  Contract —  Company —  Certain 

members  of  a  joint  stock  company  for  the  sailing  of  a  ship, 
constituted  by  a  written  contract,  having  brought  an  action  for 
certain  calls  against  a  party,  who,  although  he  had  taken  a 
share  with  them  in  the  ship  before  the  constitution  of  the 
comnany,  and  had  afterwards  authorised  attendance  for  him 
at  the  meetings  of  the  company,  had  declined  to  sign  the 
contract ;  and  having  libelled  solely  on  the  written  contract, — 
the  defender  was  assoilzied  from  the  action  as  brought,  re- 
serving to  the  pursuers  any  competent  action  against  him,  p. 
181. 

Date-^Held  no  process,  in  re< 


apect  the  summons  bore  to  have  been  given  under  the  Signet 
in  a  year  of  the  King's  reign  which  had  not  yet  arrived,  p. 
540. 

Decree  pronounced  against  two 


defenders,  granters  of  a  promissory-note,  jointly  and  seve- 
rally, although  not  so  concluded  against,  p.  1^7. 
^— ^-^— — — Execution — I.  An  execution  of 


a  summons,  when  written  on  a  paper  apart,  must  contain  the 
names  and  designations  of  the  parties.  2.  If  the  execution, 
produced  when  the  summons  is  called,  be  objectionable,  it  is 
not  competent  afterwards  to  remove  the  objection,  by  pro- 
ducing a  correct  execution,  p.  82. 

Relevancy  —  A   party   having 


brought  an  action,  narrating  ^and  founding  upon  a  particular 
deed — but,  through  a  mistake  as  to  its  meaning  and  effect, 
concluding  not  in  terms  of  the  deed — and  also  concluding  al- 
ternatively at  common  law,  in  the  event  of  his  being  found  to 
have  no  right  under  the  deed ;  the  defender  having  stated  no 
objection  to  the  summons  as  a  preliminary  defence ;  the  re- 
cord having  been  closed,  and  the  case  debated  without  regard 
to  the  otqection ;  and  the  Lord  Ordinary  having  dismissed  the 
tipn  as  irrelevant,  reserving  right  to  bring  a  new  action  on 
deed— field,  that  the  summons,  being  at  variance  with 
the  provisions  of  the  deed,  must  be  dismissed,  with  expenses, 
and  that  the  alternative  conclusion  could  not,  in  the  circum- 
stances, stand  by  itself,  p.  191. 

Relevancy —  Condescendence  — 


A  party  having  brought  an  action  of  damages  against  the 
Magistrates  of  a  burgh,  and  the  Police  Commissioners  ap- 

'  pointed  by  Stat.  3  Geo.  IV.  c.  78»  and  in  the  summons, 
oaviug  alleged  that  the  proceedings,  from  which  injury  had 
been  sustained,  were  incompetent,  malicious,  wilfully  oppres- 
sive and  unwarrantable ;  in  the  revised  condescendence,  aver- 
ments having  been  made,  which  were  held  to  amount  to  an 
allegation  of  malice  and  oppression,  although  neither  was 
expresslv  alleged ;  but  in  the  pleas  in  law,  it  having  been 
atated,  that  the  whole  proceedings  complained  of  were  grossly 
irregular,  incompetent,  illegal  and  oppressive — Held,  that  the 
statements  in  the  summons,  taken  along  with  those  in  the 
condescendence,  were  sufficient  to  support  the  action  as  rele- 
vantly laid,  p.  18ft. 

■  VitiaHon  —  Wakening       and 

Transference— 'Held,  1.  That  an  alleged  vitiation,  appearing 
in  the  date  of  a  summons  of  ranking  and  sale,  twenty-eight 


years  in  Court,  was  no  relevant  objection  to  the  subsequent 
proceedings.  2.  That  the  want  of  a  summons  of  wakening 
and  transference,  on  the  death  of  a  pursuer,  was  no  objection 
to  subsequent  proceedings,  in  which  all  parties  who  were  in 
the  cause  before  his  death  had  acquiesced,  p.  388. 

PROCESS— SUSPENSION— A  biU  of  suspension  having 
been  presented  without  caution,  or  at  least  upon  caution,  and 
having  beei» refused  by  the  Lord  Ordinary,  in  respect  caution 
was  not  found :  and  upon  a  reclaiming  note,  the  Court  having, 
on  the  last  day  of  the  Session,  remitted  to  the  Lord  Ordinary 
still  to  allow  the  suspender  to  find  caurion  within  a  limited 
time ;  and  the  bill  having  been  refused  by  the  Lord  Ordinary 
during  vacation,  in  respect  caution  was  not  found — Held,  that 
a  second  bill  of  suspension  was  incompetent,  although  offered 
on  juratory  caution,  p.  107. 

Opinion     expressed,     that 

where  a  first  bill  has  been  refused  to  a  certain  extent,  but 
passed  mtoad  ultra,  the  presenting  of  a  second  destroys  the 
effect  of  the  judgment  passing  the  first  bill,  and  brings  the 
whole  cause  again  before  the  Court,  p.  105. 

•Bill  —  A  suspension,  ai^er 


incarceration,  held  not  to  be  precluded  by  the  refusal  of  a  bill 
of  suspension  before  incarceration,  in  which  a  reference  to 
oath  had  been  aUowed,  but  the  oath  not  taken,  p.  183. 

Caution — A  bill  having  been 


passed  on  caution,  and  no  caution  having  been  found  within 
14  days  from  the  date  of  the  interlocutor — field,  1 .  That  on 
the  «l5th  day,  the  charger  was  entitled  to  have  a  certificate  of 
no  caution.  2.  That  the  Court  had  no  power,  without  con- 
sent of  parties,  to  recal  that  certificate,  or  to  remit  to  pass  the 
bill.  3.  That  Christmas  dav,  although  a  holiday,  must  be 
counted  as  one  of  the  reclaiming  days,  p.  198. 
Caution—  A  first  bill  of  sus- 


pensioiv  having  been  refused  on  answers,  and  a  second  bill 
refused  de  piano ;  and  there  being  several  statements  in  the 
second  bill  which  were  not  in  the  first, — ^the  Court  remitted  to 
the  Lord  Ordinary  to  allow  the  second  bill  to  be  answered* 
on  caution,  p.  389. 

•Caution  -^  Consignation  — 


Circumstances  in  which  a  bill  of  suspension  of  a  charge  upon 
a  bill  for  ^100  was  passed,  without  caution  or  consignation, 
after  the  deposition  of  the  charger  bad  been  taken,  in  respect 
—  I.  That  it  appeared  that  the  suspender  had  got  no  value  for 
it ;  and  2.  That  the  chaiger  was  not  an  onerous  and  bona  fide 
bolder,  as  he  had  paid  nothing  for  it,  p.  307. 
—  ■  Cautioner — A  cautioner  iir 


a  suspension  having  bound  himself  to  pay  the  contents  of  the 
bill  charged  on,  in  case  it  should  be  found  due  after  discussing 
the  letters;  the  letters  having  been  expede,  and  a  record 
prepared ;  but  the  chargers  having,  on  the  insolvency  of  the 
cautioner,  applied  for  new  caution, — and  the  letters  having 
been  found  orderly  proceeded,  with  expenses,  in  consequence  of 
the  suspender's  failure  to  lodge  new  caution,  as  required — 
field  that  the  first  cautioner  was  liberated  from  his  obligation 
to  pay  the  bill,  p.  251. 

-Expenses — A  party  having 


given  a  charge  on  a  bill  after  consignation,  and  a  suspension 
having  been  presented,  and  the  charger  having  thereafter 
abandoned  his  diligence— Held,  that  the  suspender  was  entitied 
to  have  his  bill  of  suspension  passed,  unless  the  expenses  in- 
curred were  paid  by  the  charger,  p.  249. 

i -Expenses — Attorney     Li« 

cense^-An  agent  for  a  pursuer  who  gained  his  cause  having 
given  a  charge  on  a  decree,  for  expenses  obtained  by  him  in 
his  own  name,  against  a  defender  in  the  Jury  Court — Held 
(affirming  the  decree  of  the  Court  below),  that  it  was  incom-s 
petent  for  the  defender  to  present  a  suspension  in  the  Court 
of  Session,  on  the  ground  that  the  agent  had  not  an  attorney 
license,  p.  58. 
^ _ Landlord    and     Tenant  <«-> 


party,  founding  on  an  alleged  miaaive  of  lease,  hav- 
ing brought  a  bill  of  suspension  of  an  Inferfor  Court  decree 
of  removing ;  and  the  Lord  Ordinary  having  refused  said  bilU 
on  the  ground  that  no  evidence  had  been  produced  in  the  In* 
ferior  (^urt  of  the  treaty  of  lease ;  and  the  party  having  r^ 
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dainnefl,  and  stated  at  the  bar  that  he  waa  entered  in  the  rental- 
books,  not  as  a  tenant  at  will,  but  on  leaae— The  Coiuty  on 
caution,  remitted  to  pass  the  bill,  p.  214. 

PROCESS—SUSPENSION— Sale— Servitnde^A  party 
baring  agreed  to  purchase  a  piece  of  ground,  on  condition  of 
its  being  relieved  of  all  debts  and  incumbrances ;  and  having 
brought  a:  declarator  to  have  a  certain  servitude  purged,  of  the 
existence  of  which  he  alleged  he  was  not  awarffat  the  time  of 
purchasing  the  land;  and  having,  in  the  meantime,  been  char- 
ged  to  implement  the  bargain  by  the  seUer,  the  Court  remitted 
to  the  Lord  Ordinary  to  pass  a  bill  of  suspension  of  the  chaise, 
p.  489. 

— ■ SUSPENSION  «f  LIBERATION— Cau- 

tjoii-.  Circumstances  in  which  a  bill  of  suspension  and  libera- 
tion, presented  without  caution,  waa  refused,  although  the  com- 
plainer  had  been  four  times  imprisoned  within  nine  mootha 
on  the  sHme  cnption,  p.  548. 

TITLE  TO  PURSUE— A  creditor  having, 


under  a  private  trust,  granted  an  absolute  dischai^e  to  a 
bankrupt,  on  a  dividend  of  Is.  8d.  per  pound — Held,  that  he 
luid  no  title  to  pursue  reduction  of  the  diligence  against  the 
bankrupt  for  full  payment,  at  the  instance  of  an  acceding  cre- 
ditor who  had  only  granted  a  discharge  to  the  trustee,  reserv- 
ing his  right  against  the  bankrupt,  p.  308. 

Assignation  —  Da- 


mages— Expenses — The  pursuers  having  assigned  to  a  third 
party,  for  a  debt,  the  balance  which  might  be  due  them  in  an 
account-current  with  the  defenders,  arising  from  consignment 
of  corn  ;  Hn4l  having  afterwards  raised  an  action  of  damages 
against  the  defenders,  for  exporting  a  parcel  of  the  com  with- 
out authoritv— Held,  1.  That  as  the  pursuers  were  not  insol- 
vent,  and  tlie  assignees  were  responsible  to  them  for  the 
balance,  after  payment  of  their  debt,  the  assignation  was  no 
bar  to  the  pursuers'  title  to  pursue.  2.  That  the  pursuers 
were  only  entitled  to  expenses  since  the  date  of  the  interlo- 
cutor repelling  the  preliminary  defences,  p.  1 17. 

—    Bankrupt—  Trust 


— A  party  sequestrated  (and  ultimately  dischaiged  under  a 
composition-contract),  having,  as  consenter  with  the  trustee 
on  his  estate,  executed  a  conveyance  of  the  residue  of  his 
estate  to  a  third  party,  for  the  relief  of  the  cautioners  in  his 
com  position,  contract,  in  pursuance  of  an  arrangement  with 
them, — having  thereafter,  without  the  concurrence  of  the  per- 
son who  held  the  residue  for  the  cautioners,  brought  an  action 
against  another  party,  for  payment  of  a  sum  not  claimed  during 
the  sequestration, — the  Lord  Ordinary  having  allowed  him  to 
produce  authority  or  consent  from  the  person  holding  t^e  re- 
sidue ;  and  none  having  been  produced— The  Court  adhered 
to  an  interlocutor  sustaining  the  preliminary  defence  of  want 
of  title,  p.  40a 

Company  —   Cir- 


cumstances in  which  held,  that  it  waa  no  objection  to  a  pur- 
suer's title  that  the  action  was  in  name  of  the  cashier  of,  and 
for  behoof  of  a  banking  company,  although  the  accounts  and 
remittances  had  been  made  by  a  deceased  debtor,  sometimes  to 
the  cashier  in  his  own  name,  and  sometimes  to  him,  to  be 
placed  with  the  bank — the  accounts  rendered  and  kept  by  the 
purbuers  having  always  been  in  name  of  the  bank,  p.  SK26. 

Contract — Circum- 


stances in  which  a  party  who  had  performed  the  mason  work 
of  a  house,  was  found  to  have  a  title  to  pursue  the  proprietor 
for  payment  thereof,  although  there  had  been  a  written  con- 
tract for  the  work  between  the  proprietor  and  a  different  party, 
p.  235. 

Damages — Ret  Ju- 


dicata—Perjury — A  party  having  been  convicted  before  the 
Sheriff  of  theft,  and  his  judgment  confirmed  by  the  Circuit  Court 
of  Justiciary  ;  an^  having  brought  a  civil  action  for  damages 
flgainnt  the  party  who,  he  alleged,  instigated  the  prosecution 
itgainst  him  before  the  Sheriff,  and  was  instrumental  to  his  con- 
viction, by  swearing  fdlsely— Held  1 .  That  it  was  incompetent 
to  pursue  the  civil  action  whilst  the  conviction  stood  unchal- 
Icn^c'd.  2.  That  the  pursuer  must  first  obtain  sentence  against 
th(>  witness  of  perjury,  in  a  criminal  process,  and  on  criminal 
evidence,  with  concourse  of  the  public  prosecutor,  p.  152. 


PROCESS— TITLE  TO  PURSUE— Deathbed-^Rednc^ 
tion— A  party  having  executed  first  one  settlement  and  then 
another,  superseding  and  revoking  it, — having  added  a  codicil 
to  the  latter ;  and  having  thereafter  (as  allied  on  deathbed), 
executed  a  third  settlement,  almost  in  the  same  terms  as  the 
two  former,  but  revoking  all  previous  settlementa, — all  the  seU 
tiements  having  been  in  favour  of  the  same  party,  to  the  ex. 
elusion  of  the  heir-at-law ;  and  the  heir-at-law  having  brought 
a  reduction  of  the  last  settlement,  on  the  head  of  deathbed,  in 
order  that  he  might  get  quit,  by  the  revocation  contained  in  it, 
of  the  two  former  lUge  poutiie  deeds  to  his  prejudice— Held, 
that  the  revocation  in  the  deathbed  deed  effectually  cancelled 
the  former  deeds,  as  barring  his  title  to  pursue  ita  redaction, 
p.  964. 

----------- —-———^— —  Partnership-^  Pro- 
cess aisted  till  the  whole  partnera  called,  p.  596. 

Reduction  —  The 


creditor  in  an  heritable  bond  pursuing  an  action  of  constitu- 
tion against  the  granter*s  beir,  held  barred  from  objecri ng  to 
the  title  of  the  heir  to  pursue  a  reduction  of  the  bond,  without 
being  served,  p.  484. 

Sale  of  Debts  — 


Bankrupt  Act — Held,  that  a  sale  of  a  debt  due  to  a  bankrupt 
estate,  transacted  privately  (without  advertisement  or  public 
auction)  by  the  trustee  and  commissioners,  although  after- 
warda  approved  of  by  a  meeting  of  creditors,  did  not  give  the 
purchaser  a  title  to  pursue  for  the  debt,  inaamuch  as  the  pro- 
visions of  the  Bankrupt  Statute,  in  regard  to  the  sale  of  debts, 
had  not  been  complied  with — Held,  that  a  partner  of  the  com- 
pany, called  as  defender,  waa  not  barred  from  pleading,  as  a 
defender,  this  objection  to  title,  by  hit  having  been  one  of  the 
bod^  of  creditors  who  approved  of  the  sale — Held,  tfaut  the  ob- 
jection waa  notjta  teriii  to  the  defenders,  p.  46S. 

Trust-Deed  — Ap- 


parent Heir —  A  party  having  acquired  two  lota  of  property, 
and  being  infcft  only  in  one  of  them ;  and  having  executed  a 
trust-deed  of  all  his  heritable  and  moveable  estate  in  favour 
of  trustees,  and  also  appointed  them  tutors  to  his  only  child*, 
a  pupil — Held,  That  the  trustees,  ^ua  such,  had  no  title  to 
challenge  a  contiguous  proprietor  for  encroachment  on  the  lot 
in  which  their  author  waa  not  infeft;  and  observed — K  That 
an  apparent  heir  was  entitled  to  protect  his  property,  though 
not  infeft.  2.  That  the  trustees  should  have  produced  all 
their  titles  in  the  Inferior  Court,  p.  139. 

Trust-Deed— Par. 


ties  having  attended  meetings  of  creditors  under  a  truat-deed, 
to  consider  what  conduct  the  trustee  should  pursue ;  and  there 
being  no  deed  of  accession— Held,  that  said  parties  were  not 
barred  from  proceeding  against  the  trust-estate  in  an  action 
of  maills  and  duties,  p.  164. 

TITLE  TO  SUE— £xecutor»-^Held,  where 


an  action  had  been  regularly  brought  in  name  of  five  executors, 
and  two  of  them  had  been  made  bankrupt  during  the  depen- 
dence, and  could  not  find  caution  for  expenses,  that  the  action 
might,  nevertheless,  proceed  at  the  instance  of  the  other  threes 
p.  273. 

-Husband  &  Wifls—A  party 


in  an  antenuptial  contract  of  marriage  having  provided  a  cer- 
tain sum  annually  to  his  wife,  during  their  joint  lives,  exclu- 
sive of  his  Jus  mariti  and  administration,  or  in  any  manner  of 
way,  in  the  diaposal  or  lending  out  of  the  sum ;  and  the  wife 
having  conveyed  her  right  to  this  sum  to  a  third  party — Held, 
in  a  reduction  of  such  conveyance  at  the  husband's  instance, 
that  he  had  no  title  to  pursue,  p.  81. 

Reduction  -.-  Serviee  — 


Destination — Circumstances  in  which  the  pursuer  of  a  reduc- 
tion of  titles,  on  the  ground  of  illegitimacy,  confessedly  pos- 
sessing,  and  setting  forth  the  proper  propinquity  and  the  pro- 
per character  as  heir  of  prorision  under  the  destination,  was 
found  not  obliged,  either  to  produce  a  service  as  beir  of  pro- 
vision, or  to  libel  more  than  the  requisite  propinquity  as  ap- 
plicable to  the  destination,  p.  120. 

'Servitude — Jury— A  perw 


son  having  brought  an  action  of  declarator  of  his  right  to  ap- 
proach and  use  a  sand  and  gravel-bauk  by  himself,  and  tenants 
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and  possessore,  and  of  tYie  absence  of  all  Hgbt  in  the  defender 
to  obstruct  such  approarb  and  use,  but  not  alleging  propMy 
— 1 .  Held  (reversing  judgment  of  the  Court  of  Session ),  that  it 
was  not  competent  to  sustain  a  title  generally  to  take  gravel, 
but  merely  to  take  gravel  for  the  use  of  the  particular  tene- 
ment. 2.  Held  (affirming  the  judgment  of  the  Court  below), 
that  it  was  competent  to  plead  in  the  Jury  Court,  that  the  de- 
fender had  no  right  of  any  kind,  and  that  the  pursuer  was  not 
bound  to  plead  that  he  had  a  right  of  cnmmonty  in  the  said 
gravel.  3.  Held  (reversing  judgment  of  the  ('onrt  below), 
that  the  pursuer  waK  not  entitled  to  found  upon  the  poRscRsion 
of  persons,  proprietors  and  occupiers  of  bouses,  &c.,  simitarfy 
situated  with  the  pursuer's  houses,  &c.  And  case  remitted, 
p.  7. 

PROCESS— TITLE  TO  SUE— SeeXanrf/orrfflW//  Tefianl. 

PRODUCTIONS— Lending  up  of— In  a  pro- 
cess of  proving  the  tenor,  a  party  lodged  certain  documents  as 
admitiicles,  to  prove  the  former  existence  of  an  alleged  char- 
ter ;  and  having  thereafter  obtiiined  h!m«elf  served  and  ret  oared 
heir  in  general  and  special  to  William  first  Earl  of  Stiriing ; 
and  the  Officers  of  State  having  raised  a  reduction  of  said  ser- 
vices, and  petitioned  the  Court  to  interdict  the  clerks  from 
lending  up  the  productions  in  the  proving  of  the  tenor,  their 
Lordships  granted  the  praver  of  the  petition,  p.  S70. 

TRUSTEES— Quorum— Curator  Bonis-The 


number  of  trustees  under  a  trust-deed  having  been  redured 
below  the  quorum  therein  stated,  the  Court  refused  to  appoint 
new  trustees ;  and  the  petitioners  having  then  prayed  for  the 
appointment  of  a  judicial  factor  or  curator  bonis,  the  Court 
called  on  them  to  make  their  selection,  p.  3P4. 

WARRANT    TO    TRANSMIT— Warrant 


granted  to  transmit  Inferior  Court  process  on  motion  at  the 
Bar,  p,  182. 

PROMISSORY-NOTE- Stamp  Act— Held,  1.  That  the 
two  following  documents — "Cairnbeg,  12th  Augt.  18l«.— 
Sir, — I  hereby  acknowledge  that  I  have  this  day  reced.  from 
you  twenty  pounds  Ster.  for  which  I  j^hall  account.  lam, 
Sir,  your  obed.  sert.  (Signed)  John  Smith."  "  To  Mr  .John 
Pine,  Carnbeg."—"  Carnbeg,  26th  Augt.  1816.— D.  Sir,— I 
hereby  acknowledge  that  I  have  received  from  you  forty 
pounds  Sterling,  for  which  I  shall  account.  I  am.  Sir,  your*s 
truly,  (Signed)  John  Smith.  "  To  .Tohn  Pirie,  Carnbeg"— 
do  not  fall  under  the  description  of  promissory  notes,  with  re- 
ference to  the  Stamp  laws.  2.  That  the  two  following  do- 
cument*—" Newton,  14th  Dec.  1825 Dear  Sir,—I  have  this 

day  received  from  you  twenty-five  pounds  hiter.,  which  I  shall 
repay  you,  when  demanded.  I  am,  dear  Sir,  your's  truly, 
(Signed)  John  Smith**  "  Mr  John  Pirie,  Cambeg."— "  New- 
ton, 26th  Dec  1825.— Dear  Sir,— I  have  this  day  received 
from  you  the  sum  of  thirty-five  pounds  Sterling,  which  I  shall 
repay  you,  when  demanded.  I  am,  dear  Sir,  your*s  truly, 
(Signed)  John  Smith."  "Mr  John  Pirie,  Cambeg**— are 
promissory-notes,  in  the  sense  of  the  Stamp  Act.  3.  Ques- 
tion raised.  Whether  its  capability  of  indorsation,  and  of 
founding  summary  diligence,  be  the  proper  test  of  a  document 
being  a  promissory. note  ?  p.  294*. 

PROOF — Held,  under  a  special  issue,  whether  the  defender 
knew  a  certain  fact,  that  the  knowledge  of  tbe  defenders  agent 
of  said  fiict  is  not  the  defender's  knowledge,  p.  93. 

■  — —  The  Court  refused  to  authorise  the  principal  decla- 

rations in  a  criminal  case  to  be  transmitted  to  the  jury  clerks, 
to  be  founded  on  in  a  civil  cause,  in  respect,  inter  alia,  the 
party  applying  was  entitled  to  certified  copies  thereof,  p.  435. 
Bill  of   Exchange —  Judicial   Declaration— A  de- 


fender,  in  an  action  of  repetition  of  the  contents  of  a  bill, 
having  been  judicially  examined  as  to  another  relative  bill, 
in  order  to  clear  up  the  history  of  the  latter ;  and  having,  af- 
ter  stating  in  his  defences  that  he  bad  drawn  it,  deponed  that 
he  had  accepted  it, — and  an  excerpt  from  the  bank  books 
bearing  that  he  had  drawn  it — Held,  that  he  could  not  avail 
himself  of  the  excerpt  to  contradict  his  own  declaration,  p. 
242. 

; Bill  of  Exchange  —  Prescription  —  Four   parties 

having  subscribed  a  bill ;  and  action  having  been  brought 
against  two  of  ibemi  thirteen  years  after  the  bill  was  due, 


■nd  after  one  of  the  acceptors  had  died ;  and  on  a  refer- 
ence to  oath,  tbe  defenders  having  admitted  that  they  had 
subscribed  the  bill,  and  bad  not  paid  it,  but  stated  that  it  m'ght 
have  been  paid  by  the  other  co-obligants — Held,  that  this  whs 
8U£Bcient  proof  of  resting-owing,  in  terms  of  the  Statute  1772^ 
p.  447. 

PROOF— Birth  —  Crying—  Settlement— A  settlement  hav- 
ing contnined  a  ccrtnin  provision,  in  the  event  of  there  being 
two  children  of  a  marriage  "  living  at  any  time,**  during 
the  lives  of  their  parents  ;  a  daughter,  and  afterwards  a  male 
child  of  the  seventh  month,  having  been  born  ;  and  the  allegn- 
tion  of  the  party  entitled  under  the  provision  being,  that  the 
said  male  child  "  was  bom  alive,  and  continued  tu  live  dur- 
ing the  space  of  three  quarters  of  an  hour ;  and  more  particu- 
larly, that,  during  the  above  time,  the  child  was  perceived  to 
breathe  repeatedly,  and  its  heart  was  most  distinctly  felt  to 
beat" — Held,  that  by  the  law  of  Scotliind,  the  above  allega- 
tiouH  were  not  sufficient,  if  proved,  to  establish  the  fact  of 
life;— and  opinions  expressed,  that  they  were  not  relevant,  in- 
asmuch as,  in  a  civil  question,  crying  was  the  indlepensible 
evidence,  p.  \9S, 

Commissary — Deposition — In  an  action  of  divorce, 

where  a  proof  was  allowed,  a  witness  residing  at  a  distance 
being  imable,  from  sickness,  to  come  to  Edinburgh  for  exa- 
miiiHtiim  by  the  Commissaries, — the  Court  authorised  the 
Lord  Ordinary  to  remit  to  the  Judge  Ordinary  to  take  his 
deposition,  to  Me  in  retentis,  reserving  all  objections  theieto» 
p.  276. 

Competency — Commonfy — Prescription — In  a  pro- 


cess of  division  of  commonty — Held,  I.  That  it  wns  com- 
petent  to  interrogate  a  herd  on  the  common,  what  instructiuns 
he  had  received  from  bis  master  as  to  the  boundaries  of  it, 
though  the  master  was  not  proved  to  be  dead,  and  bad  not 
been  adduced  as  a  witness.  2.  That  a  deposition  of  a  fenar, 
though  taken  without  objection,  under  a  commission  of  per- 
ambulation, was  inadmissible,  in  respect  of  interest  in  the 
division  of  the  commonty.  3.  That  an  er  parte  riding  of  the 
marches  of  said  commonty  was  not  evidence,  p.  91. 

Deed — Onerosity — A  disposition  having  been  grant- 


ed with  the  view  of  constituting  a  freehold  qualification,  and 
bearing  the  receipt  of  a  price  paid — Held,  that  non  onerosity 
can  only  be  proved  by  tbe  disponee*8  writ  or  oath,  although  he 
admitted  on  record  that  the  price  had  not  been  paid  in  mo* 
ney,  but  alleged  that  it  formed  a  compensation  fur  services 
rendered,  p.  420. 

Filiation — Oath  in  Supplement — Semiplena   Pro- 


batio — Circumstances  which  were  held  to  amount  to  a  semim 
Jtfefia  proba'io,  p.  209. 

Filiation — Semiplena  Probatio — Medical  Evidence 


— Circumstanct-s  in  which  held,  that  a  temipfena  prohalio,  in 
an  action  for  nliment  of  an  illegitimate  child,  was  not  made 
out.  -  Opinions  expressed  as  to  the  propriety  of  medical  evi- 
dence reganling  impotency ; — and  an  offer  of  medical  evidence 
in  the  Court  of  Session,  on  the  stste  of  facts  contnined  in 
other  medical  evidence  taken  in  the  Inferior  Court — rejected, 
p.  177. 

Jury  Court — Production — Competency — On  a  jury 


trial,  held  incompetent  for  the  secretary  of  an  insurance  com- 
pany, when  examined  as  a  witness,  to  produce  and  read  to  the 
jury  an  official  report,  furnished  at  the  time  by  him  to  his 
employers,  in  regard  to  the  claims  of  parties,  for  damage  by 
fire  under  a  policy — that  report  not  having  been  made,  as  it 
might,  a  production  in  the  cause,  p.  350. 

Oath — Reference — A  suspender  having  offered  to 


refer  tbe  part  payment  of  a  bill  to  tbe  charger*s  oath,  and  dur- 
ing the  deposition  having  declined  to  put  any  question  to  that 
effect,  the  Court  refused  the  suspension,  p.  1 39. 

■,  Oath  of  Reference — Process  — 'Circumstances  in 


which  held,  in  passing  a  bill  of  suspension,  that  a  tenant's  oatb 
of  reference  was  negative  of  an  agreement  to  remove ;  antt 
that  the  answers  to  special  interrogatories  were  not  ctmtrudic- 
tory  to  the  answer  to  the  general  intcrrogutury.  Question 
raised.  Whether  special  interrogHtories  can  be  put  after  the 
general  question  has  been  answered  ?  Observed,  that  after  a 
party  baa  deponed  upon -a  reference  to  oatb,  it  is  cue  late  to 
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plead  a  nallity  arising  out  of  the  messenger's  ezecation  pro- 
duced, p.  864. 

PROOF— Stamp— Notary— Held,  1.  Under  a  special  issae. 
whether  the  defender  knew  a  certain  fact,  that  the  knowledge 
of  the  defender's  agent  of  said  fact  is  not  the  defender's  know- 
ledge. 2.  That  an  instrument  extended  on  an  improper  stamp 
was  a  sufficient  warrant  to  entide  the  notary  to  eitend  a  se- 
cond instrument  on  a  proper  stamp,  and  to  that  extent  it  was 
admissible;  and  that  the  second  instrument  was  good  evi- 
dence. 3.  It  is  not  necessary  to  call  a  notary  to  prove  the 
averments  of  his  notorial  instrument,  p.  93. 

I  Tenor — Settlement — A  holograph  letter,  containing 

a  recommendation  to  the  writer's  executrix  to  pay  certain  le- 
gacies, having  been  destroyed  by  that  executrix,  after  having 
been  read  at  a  meeting  of  the  writer's  relations  at  opening  her 
repositories  after  her  death — Held,  that  the  tenor  was  proved 
by  two  witnesses  deponing  to  its  contents,  by  a  draft  which 
one  of  them  had  made  out  from  memory  of  its  tenor,  shortly 
after  its  destruction,  and  by  the  minute  drawn  up  at  opening 
the  repositories,  p.  I4d. 

Witness — Circumstances  in  which  a  master  of  a 


vessel  held  admissible  as  a  witness  for  the  owners,  p.  156. 

Witness-^ Opinion  expressed,  that  a  deaf  and  dumb 


person,  uneducated,  and  able  to  converse  only  by  natural  signs, 
was  not  a  habile  witness,  p.  1 73. 

-m.  Witness — Admissibility-^A  witness  adduced  by  the 


pursuer  in  a  reduction  of  a  settlement,  on  an  objection  to  the 
Bubscription,  and  on  the  head  of  deathbed  (of  which  the  latter 
ground  alone  was  seriously  urged),  having  been  examined  in 
iniHalibutt  declared  that  oe  had,  by  his  agent,  intimated  in 
writing  to  the  defender  his  intention  to  challenge  the  deed 
himself,  and  reserved  his  right  to  enter  heir,  although  he  did 
not  at  the  time  obey  a  charge  to  enter  heir, — that  he  had 
brought  no  action,  and  did  not  know  whether  any  step  had 
been  taken,  but  believed  that  he  had  not  been  served, — that 
bis  mother  was  third  cousin  of  the  deceased,  and  the  graiid- 
Bon  of  the  daughter  of  the  deceased's  ancestor,  a  writer  in 
Glasgow,  whose  marriage  he  had  not  yet  been  able  clearly  to 
prove,  *although  he  had  not  yet  made  all  the  exertion  in  his 
power  to  do  so,— that  he  had  nothing  to  do  with  the  present 
ease— but  that,  although  he  had  not  made  up  his  mind  to  do 
it,  he  might  chaUenge  the  deed,  if  he  proved  his  propinquity 
and  pedigree,— and  that  he  certainly  did  not  withdraw  his 
claim  as  heir-at-law,  and  bad  not  renounced  it  in  favour  of 
the  pursuer,  but  considered  himself  a  nearer  heir^Held,  on 
advising  a  bill  of  exceptions,  that  he  was  inadmissible  as  a 
witness,  p.  276. 

Witness — Admissibility — Interest — A  witness  ad- 


duced by  the  pursuer  in  a  reduction  of  a  settlement,  on  an 
objection  to  the  subscription,  and  on  the  head  of  death-bed 
(of  which  the  latter  ground  alone  was  seriously  urged),  hav- 
ing been  examined  in  inUiaUbui,  declared  that  he  had,  by  his 
agent,  intimated  in  writing  to  the  respondent  his  intention  to 
challenge  the  deed  himself,  and  reserved  his  right  to  enter 
faeir,  although  he  did  not  at  the  time  obey  a  charge  to  enter 
heir, — that  he  had  brought  no  action,  and  did  not  know  whe- 
ther any  step  had  been  taken,  but  he  believed  that  he  had  not 
been  served, — that  his  mother  was  third  cousin  of  the  deceas- 
ed, and  he  grandson  of  the  daughter  of  the  deceased's  ances- 
tor, a  writer  in  Glasgow,  whose  marriage  he  had  not  yet  been 
able  clearly  to  prove,  although  he  had  not  yet  made  all  the 
exertion  in  his  power  to  do  80,-^that  he  had  nothing  to  do 
with  the  present  case — but  that,  although  he  had  not  made  up 
his  mind  to  do  it,  he  might  challenge  the  deed,  if  he  proved 
bis  propinquity  and  pedigree,— and  that  he  certainly  did  not 
withdraw  his  claim  as  heir-at-law,  and  had  not  renounced  it  in 
favour  of  the  appellant,  but  considered  himself  a  nearer  heir 
•^Held  (reversing  the  judgment  of  the  Covat  of  Session), 
that  he  was  a  competent  witness,  p.  529. 

Witness— Interest— Admissibility— New  Trial— 


A  party  having  waived  his  ol\jection  to  the  admissibility  of 
a  witness,  beneficially  interested  in  the  issue  of  a  cause  as  a 
legatee,  and  stated  judiciallv  his  intention  to  pay  her  legacy ; 
and  a  second  trial  having  taken  place— Held,  1.  That  he  was 
not  barred  from  insisting  in  the  objection  of  interest,  by  what 


happened  at  the  first  triaL  2.  That  the  declaration  of  inten- 
tion to  pay  the  legacy,  did  not  remove  the  objection  of  inad- 
missibility on  the  head  of  interest,  p.  91. 

PROOF —  Witness — Reduction — Holograph  —Subscription — 
Date— The  representatives  of  a  deceased  truster  having  brought 
a  reduction  of  a  holograph  trust-deed,  executed  by  him  before 
witnesses,  conveying  certain  lands,  &c  for  certain  public  and 
charitable  purposes,  upon  the  ground,  inter  o/io,  that  the  wit- 
nesses did  not  see  the  granter  sign,  or  hear  him  acknowledge 
his  subscription ;  and  that  the  date  was  false — The  Court* 
holding  that  as  the  deed  was  holograph,  the  only  use  of  the 
witnesses  was  to  prove  its  date,  which  was  proved  oliunJet 
adhered  to  an  interlocutor  assoilzieing  the  defenders,  p.  523^ 
■       '*  See  Bill  of  Exchange, 

PROPERTY— Moveables— Presumption— Agreement  —  A 
tenant  who  was  in  arrear  to  his  landlord,  who  had  used  vari- 
ous hypothecations  against  him,  having,  as  was  alleged,  enter- 
ed into  an  arrangement  to  remove  and  surrender  the  whole 
stock,  &C.  on  the  farm,  including,  inter  alia,  a  thrashing-ma- 
chine which  belonged  to  the  tenant,  upon  the  landlord  dis- 
charging all  claims ;  and  the  tenant  having  removed,  and  the 
landlord  having  let  the  hrm  to  a  new  tenant,  who  entered  in* 
to  possession,  and  used  and  repaired,  without  objection,  said 
machine  for  more  than  five  years — Held,  in  a  question  at  the 
instance  of  a  creditor,  who  after  that  period  had  poinded  said 
machine  as  the  property  of  the  original  tenant,  that  the  pro- 
perty was  in  the  landlord,  p.  81. 

■■  ■  ■*  Picture-^The  late  Dr  Alexander  Adam,  rec- 

tor of  the  High  School  of  Edinburgh,  having  been  requested 
by  14  of  his  pupils  to  allow  his  portrait  to  be  painted,  which 
tbe^  were  anxious  to  place  in  the  school  as  a  memorial  of 
their  gratitude,  and  that  it  might  serve  as  an  inducement  to 
those  who  should  come  after  him,  to  emulate  his  labours  ; 
and  the  subscribers  having  thereafter  obtained  permission  frons 
the  Magistrates  and  Council,  as  patrons,  to  place  the  picture 
in  the  High  School,  under  the  declaration  that  it  should  re^ 
main  the  property,  and  be  at  the  disposal  of  the  subscribers ; 
and  the  picture  being  removed  with  the  rest  of  the  esubiisb. 
ment  to  the  new  High  School ;  and  delivery  of  it  being  there- 
after claimed  by  the  subscribers,  which  was  objected  to  by  Dr 
Adam*s  son  and  representative ;  and  a  multiplepoinding  being 
raised  by  the  Magistrates,  in  which  the  subscribers  and  Dr 
Adam's  son  appeared  as  claimants — Held,  that  the  property 
of  the  picture  vras  in  the  subscribers;  and  (reversing  the 
judgment  of  the  C^urt  of  Session),  that  they  were  entitled  co 
the  posKCssion  of  it,  p.  17. 

PROTECTION,  PERSONAL— See  PrtM^ess^  Bankrupi. 

PROVING  THE  TENOR— See  Process. 

PROVISIONS— See  .^MCorMion.  HuslHmdi  Wife. 

PUBLIC  OFFICER— See  Culpa. 

FVFIL— See  Factor  toco  Tuloris. 

R 

RANKING  &  SALE— See  Process. 

REAL  BURDEN— See  Lien. 

RECLAIMING  NOTE— See  Process. 

RECORD— See  Process. 

REDUCTION— Act  1695,0.24.— Gratuitous  and  Onerous 
—An  apparent  heir  in  possession  having  disponed  a  snl^ect 
to  a  niece,  for  love,  favour  and  affection,  and  in  conaidermtion 
of  long  servioes  and  attention,  and  for  other  good  and  weighty 
causes  *'  me  hereunto  moving" — Held  that,  under  the  Statute 
1695,  c.  24,  the  deed  was  onerous,  and  constituted  an  obliga*. 
tion  against  a  party  claiming  as  heir  and  reducing  the  title  of 
the  disponer,  p.  83. 

— -  Sec  Bankrupt. 

REFERENCE— See  PrtndjHd  and  Agent.  Proof.  S^tbmissiQn. 

REGULATION  ROLL— See  Process. 

RELEVANCY- See  Criminal  Law.  Process,  Summons. 

REMIT— See  Process. 

REMOVING— See  Landlord  and  Tenant. 

REMUNERATION— Clerk— Salary— Crown— A  govern- 
meot  office  having  been  put  upon  an  utered  footing ;  and  one 
permanent  clerk  baying  been  appointedt  with  a  nlary ;  and 
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the  office  having  been  rabaequentlf  abolisbed— Held,  that  the 
clerk  WB8  not  entitled  to  a  continuance  of  his  salary,  p.  155. 

REMUNERATION^Tutor-at-Law— An  uncle,  acting  as 
tutor- Bt-law  to  his  niece,  and  employing  a  country  factor  and 
a  town  agent,  who  were  paid  from  the  estate— Held  not  en- 
titled to  any  recompense  for  all^;ed  trouble  or  expenses  in  the 
management,  p.  204. 

RENT->See  Landlord  and  TenarU. 

REPAIRS— See  Landlord  and  Tenant. 

REPARATION— See  Landlord  and  Tenant* 

REPONING— See  Proceu. 

REPRESENTATION- See  Pamve  TiUe. 

RES  JUDICATA — Circumstances  in  which  a  lUdgment, 
finding  an  ex  facie  absolute  conveyance  of  a  lease  to  be  a  trust, 
and  decerning  the  bolder  to  denude,  on  payment  of  a  certain 
balance,  not  held  a  rei  judicata  to  bar  action,  at  the  instance 
of  the  truster,  against  him  for  consequential  damages  incurred 
during  the  period  that  he  kept  possession  as  on  the  absolute 
title,  p.  a05. 

1  •  .Found,  that  a  decree  of  absolvitor  in  a 
rednction  of  titles,  on  the  ground  of  illegitimacy,  brought  by  an 
apparent  heir,  the  grandfather  and  predecessor  of  the  pursuer 
(whether  represented  by  the  pursuer  under  the  pasmve  title  or 
not),  was  rei  judicata  against  a  second  reduction,  brought  by 
the  pursuer,  also  as  apparent  heir,  against  the  representatives 
of  the  former,  defenders,  regarding  the  same  estate  and  des- 
tination, and  on  the  same  cause  of  action  and  media  cohc/m- 
dendi,  p.  120. 

ir  ¥-1  See  Proceu. 


RESET — See  Criminal  Law, 

RETENTION— See  PartntrAip. 

Revocation—  Legacy  —  Trust  —  Donation-^A  party 
having  executed  and  delivered  a  deed,  without  a  clause  of  re- 
vocation, conveying  a  certain  fund  to  trustees  for  payment  of 
a  life  annuity  to  his  sister,  and  the  remainder  of  the  interest 
to  his  daughter--' Held,  1.  That  the  deed  was  not  revocable ; 
and  that,  at  all  events,  certain  letters,  and  a  power  of  attorney, 
substituting  another  fund  for  payment  of  the  annuity,  did  not 
revoke  it  2.  That  a  legacy,  subsequently  bequeathed  to  the 
annuitant  in  the  granter's  general  settlement,  did  not  operate 
as  an  extinction  of  the  annuity^-the  settlement  containing  no 
declaration  to  that  effect,  p.  555. 

ROAD— 29  Geo.  III.  c.  105— the  wall  on  the  side  of  a 
bridge,  the  road  of  which  was  narrower  at  one  end  thsn  the 
rest  of  that  line  of  road,  having  fallen  down,  and  required  re- 
pair ;  and  the  road-trustees  having  applied  to  the  Sheriff  for 
authority  to  throw  an  arch,  so  a^  to  make  the  road  slong  the 
bridge  of  the  same  width  as  the  rest  of  the  road — HpM,  that 
this  being  an  application  for  widening  the  road,  was  incompe- 
tently presented  to  the  Sheriff;  and  that  the  application  ought 
to  have  been  made  to  a  geueral  meeting  of  the  road  trustees, 
p.  148. 

ROAD  ACT— Clause— Repeal  — Norice— Vested  Right— 
An  act  having  been  passed,  repealing  certain  former  temporary 
road  acts,  but  truly  for  the  purpose  of  continuing  their  pro- 
visions, and  upon  notices  which  did  not  express  any  intention 
to  repeal  the  former  acts,  or  annul  certain  contracts  and  obli- 
gations under  them,  but  which  were,  on  the  contrary,  given  in 
consequence  of  the  resolution  of  a  meeting  agreeing  to  apply 
for  a  continuation  of  the  former  acts — Held,  that  the  last  act 
could  not  be  held,  from  its  broad  terms,  to  annul  an  onerous 
agreement  under  the  former  acts,  p.  118. 


SALARY— See  Diiigence,  Arretiment,  RemuneratUm, 
SALE — Actio  Quaiiti  Minoris — Fraud — Disposition —  Rele- 
vancy—Damages— Circumstances  in  which  a  purchaser  of 
lands,  who  had  accepted  of  a  disposition,  and  paid  the  price — 
Held  (affirming  the  judgment  of  the  Court  of  Session,)  barred 
from  going  back  upon  the  missives  of  sale,  and  the  commun- 
ings and  correspondence  of  the  parties,  to  prove  that  he  had 
been  deceived  and  misled  by  the  seller,  who  had  represented 
that  the  lands  were  agreed  to  be  let  under  a  certain  lease, 
whereas  the  purchaser  had  discovered,  after  the  disposition  was 
granted  and  the  price  paid,  that  the  lands  were  let  under  a 


totallv  different  lease,  much  less  advantageous  to  the  landlord ; 
—and  an  action  of  damages  at  the  instance  of  the  purchaser 
dismissed  as  irrelevant,  p.  4& 

SALE — Advertiseqient — The  Court  having  ordered  advertise- 
ments of  a  sale  under  an  Act  of  Parliament,  to  be  made  in 
certain  newspapers,  and  also  ordered  the  interlocutor  to  be  ad- 
vertised in  the  Edinburgh  Gazette,  in  common  form — Held, 
that  this  last  order  applied  only  to  the  case  of  a  sale  by  pubUc 
roup,  and  not  to  one  by  private  bargain,  p.  155. 

■  »"*i- Consignation — Statute — In  carrying  into  execution  an 

Act  of  Parliament,  authorising  the  exchange  of  entailed  lands 
for  lands  held  in  fee-simple^ — two  sums  heritably  secured  on 
the  fee-simple  lands,  (the  creditors  being  abroad,  and  no  one 
being  authorised  in  this  country  to  act  for  them,)  appointed  to 
be  consigned  in  a  bank,  p.  267. 

— ■ — waDelivery — Proof— Measurement — Wood  merchants  in 
Aberdeen  having  contracted  with  the  Scotch  agent  of  Dutch 
merchants  for  a  cargo  of  oak  from  Rotterdam ;  and  having 
freighted  a  vessel  from  said  port,  and  sent  one  of  their  car- 
penters to  superintend  the  wood  ;  and  an  action  being  brought 
by  the  Dutch  merchants  for  the  price — Held,  I.  That  IU>t- 
terdam  was  the  port  of  delivery,  and  that  the  measurement  anct 
price  must  be  regulated  by  the  usage  of  said  port.  2.  That 
the  carpenter  having  received  written  instructions,  which  were 
not  forthcoming,  though  returned  to  the  defenders,  it  was  ill- 
competent  to  prove  their  tenor  by  the  evidence  of  the  car- 
penter. 3.  That  the  whole  record  might  be  referred  to  by 
the  parties  at  the  trial,  as  the  Jury  Court  and  Court  of  Ses- 
sion were  How  incorporated,  p.  92. 

-Delivery — Usage  of  Trade — A  Scotsman  having  or. 


dered  from  a  Dutch  bouse  a  quantity  of  wood,  which  the 
former  had  sent  out  a  person  to  choose,  and  under  whose  di- 
rections it  was  shipped  at  Rotterdam — Held,  that  Rotterdam 
is  the  port  of  delivery ;  and  that  the  sort  of  measure  must  be 
regulated  by  the  usage  of  that  port,  p.  457. 

•iSntail — Statute— Advertisements— Under  an  act  of 


Parliament  authorising  a  sale  of  an  entailed  estate,  it  having 
been  ordained  that  notice  was  to  be  given  **  in  the  Edinburgh 
Gatette,  and  in  three  newspapers,  once  a-week  at  least,  during 
three  mouths  previous  to  such  sale,**  and  regular  notice  having 
been  given  previous  to  the  first  attempt  to  sell  in  1828,  but 
not  before  a  sale  in  1892 — Held,  that  regular  advertisements 
were  required,  previous  to  each  sale  or  attempt  to  sell ;  and 
observed,  that  former  itregularities  could  not  be  received  as 
precedents,  p.  109. 

•Warrandice — Horse — The  seller  of  a  horse  having 


stated  to  the  buyer,  that  the  horse  was  free  from  fault,  or  that 
he  would  not  piit  a  faulty  horse  in  his  hands ;  and  the  horse 
having  turned  out  to  be  a  crib-biter  and  a  wind-sucker — Held, 
that  the  seller  was  bound  to  r^pay  the  price,  although  he  had 
told  the  buyer's  grieve,  (who  had  no  authority  to  purchase  the 
horse,)  previous  to  the  sale  to  his  master,  that  the  horse  took 
a  nip  of  the  stall  at  a  time,  p.  367. 
-See  bankrupt. 


SASIN£1— 'Trust— ^ An  entailer  having  subsequently  conveyed 
the  estate  in  trust,  to  A.  and  B.  jointly,  whom  failing,  by 
death  or  non-acceptance,  to  C.  and  D. ;  and  the  precept  of 
sasine  having  directed  infeftment  to  be  given  to  the  said  A, 
B,«C,  and  D,  in  the  oider  above  mentioned  i  and  the  instru- 
ment of  sasine  which  followed  having  borne  that  sasine  was 
given  to  the  said  A,  B,  C,  and  D,  in  the  order  above  men- 
tioned, or  either  of  them  who  should  accept  of  the  trust,  and 
after  the  form  and  tenor  of  the  said  trust,  and  precept  of  sasine 
therein  contained,  in  all  points— Held,  1.  That  the  attorney 
producing  the  deed  and  demanding  infeftment,  was  evidence 
of  the  first  two  trustees  having  accepted.  2.  That  the  in- 
feftment was  effectual  to  constitute  a  real  right  in  them  for 
the  purposes  of  the  trust,  preferable  to  any  subsequent  deed 
or  debt  of  the  heir  of  entail,  p.  184* 

■^  Warrant  —  Specification  of  Lands — An  objection 
being  taken  to  a  sasine  in  a  barony,  when  produced  as  a  title 
to  certain  lands  alleged  to  belong  to  the  barony,  that  the  char- 
ter and  precept  on  which  it  proceeded  made  no  mention  of 
the  lands,  and  that  at  the  time  when  the  sasine  was  taken  there 
was  no  evidence  produced  before  the  notary  that  the  charter 
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and  precept  applied  to  the  lands,  and  warranted  infeftroent. 
Objection  repelled,  p.  551. 

SECURITY— See  Assignation.  Parlrurthip. 

S E  Q U E  S T ^-A  T I O N—  Circumstances  in  which  an  oljectfon, 
that  a  petition  fur  sequestration  conclifded  to  sequestrate  both 
for  money-rent,  and  for  certain  alleged  prefitations  by  the 
tenant,  was  repelled,  in  respect  that  the  petition  had  been  re- 
stricted to  the  money-rent,  and  that  there  was  a  certain  sum 
due  of  such  rent  at  the  time,  p.  600. 

■  — ; Competency — A  party  having  grant- 

ed heritable  bonds  over  his  estate,  and  hnving  thereafter  exe- 
cuted a  trust  for  behoof  of  his  creditors,  reserving  to  himself 
a  certain  annuity,  and  providing  that  the  trust  should  not  cease 
on  the  death  or  resignation  of  the  trustee,  and  pointing  out 
the  manner  in  which  a  new  one  f^hould  be  chosen;  and  the 
creditors  having  acceded — Held,  that  an  heritable  creditor  was 
not  thereby  debarred  from  applying  for  sequestration  of  the 
rents,  whilst  no  trustee,  but  only  a  factor,  was  superintending. 
Sequestration  accordingly  awarded,  reserving  the  rights  of  all 
parties,  p.  1C3. 

Contempt  of  Court — A  porty  hav- 


ing violated  the  SheriflTs  warrant  of  sequestration,  by  carrying 
off  the  goods— Held,  1.  That  the  Sheriff  was  entitled  to 
grant  warrant  for  his  imprisonment,  without  waiting  for  the 
strict  forms  of  criminal  procedure.  2.  That  the  party  hav- 
ing been  left  in  possession  of  the  goods,  and  having,  after  they 
were  abstracted,  handed  over  the  key  of  the  premises,  but  de- 
clared that  he  could  not  recollect  when  he  was  last  there,  was 
sufficient  evidence  to  authorise  the  Sheriff  to  grant  the  war- 
rant, p.  182. 

Heritable  Creditor— The  Court  re- 


fused to  sequestrate  a  renl  estate  which  had  been  advertised 
to  be  sold  by  an  heritable  creditor,  who  was  in  possession  in 
virtue  of  a  decree  of  maills  and  duties,  although  the  heir  ap- 
plying for  sequestration  bad  raised  a  process  of  ranking  and 
sale,  p.  244. 

■ Rents  — Trust  — Estate —  Interim 

Judicial  Factor — Circumstances  in  which,  during  a  competi- 
tion under  various  deeds  for  the  office  of  trustee,  in  the  man- 
agement of  certain  lands  conveyed  to  trustees,  for  the  purpose 
of  being  vested  in  a  series  of  heirs  of  entail,  the  rents,  &c.  of 
the  lands  were  sequestrated,  and  an  interim  judicial  factor  was 
appointed,  on  an  application  by  the  nearest  heir  for  se- 
questration of  the  rents  and  appointment  of  a  judicial  factor. 
— Opinions,  that  the  nominations  iu  the  deeds  bad  failed,  p. 
327. 

— ' See  Bankrupt.    Landlord  and  Te- 

fiant.     ProceM. 

SEPARATION— See  Hu^and  and  Wife. 

SERVITUDE— Building— Encroachment— Held,  that  a 
wooden  shed  (adjoining  to  a  church),  erected  by  a  neighbour- 
ing proprietor,  with  a  leaden  roof,  and  supported  on  cast-iron 
pillars  not  fixed  into  the  ground,  was  an  encroachment,  in 
contravention  of  a  clause  of  servitude  against  "buildings" 
within  a  certain  distance  of  the  church,  p.  178. 

— ^—  Common  Stair — Common  Property — Cir- 
cumstances in  which  held,  that  a  party  was  entitled  to  open  a 
door  from  his  own  house  to  a  common  stair,  without,  and 
even  against,  the  consent  of  the  proprietors  of  the  tenement, 
p.  456. 

— — ^— ^—  Property — Two  individuals  having  purchased 
conterminous  properties,  and  the  conveyance  of  the  one  hav- 
ing given  him  free  ish  and  entry  by  a  cart-entry,  to  be  formed 
along  one  of  the  boundaries  of  the  property  of  the  other,  in 
terms  of  the  conveyance  thereto— Held  (reversing  the  judg- 
ment of  the  Court  of  Session),  that  this  servitude  did  not  war- 
rant the  proprietor,  in  whose  favour  it  was  constituted,  to  load 
or  unload  his  carts  on  the  property  of  the  other,  p.  22. 

Road — Evidence —Brevi  Manu — Circum- 


stances in  which  held,  I.  That  a  party  was  not  entitled  to 
interdict  against  a  servitude  road  through  bis  ground,  which 
was  delineated  on  the  feuing  plan  of  the  property,  and  reserv- 
ed  by  a  cImusc  in  his  original  disposition,  although  he  had  de- 
stroyed that  disposition,  and  obtainid  another  without  the 
clause,  oil  which  last  infeftmenl  had  followed.  2.  That  the  par- 


f  V  having  right  to  the  servittide  was  exeaseftUe  in  reopening 
the  mad  (whieh  had  been  shut  for  acme  yeara)  without  a  ju- 
dicial warrant  S.  That  it  was  competent  to  refer  to  the 
scroll  of  the  disposition  which  had  been  destroyed,  as  proving 
the  terms  of  the  clause  of  reservation,  p.  282. 
6ERVITUI>E—SHllicide— Circumstances  in  which  a  party 

found  to  have  right  to  a  servitude  of  eaves-drop,  p.  425. 
SETTLEMENT— See  Sueceuion.    Husband  and  mfe. 
S  H I PPING— Insurance  —Alien  —Trust  —British    subjects, 
although  appearing  on  the  face  of  the  registry  as  owners  of  a 
vessel,  are  not  entitled  to  recover  against  thuse  with  whom  it 
had  been  insured,  when  the  vessel  was  proved,  chiefly  by  pa- 
role  evidence,  truly  to  be  the  property  of  an  alien,  aod  only 
held  in  trust  for  his  behoof,  p.  94. 
SOLICITORS— See  Corporation. 
SIST— SeeProciw. 

S  T  A  M  P—  O uarantee — Agreement —  A  letter  guaranteeing  pay- 
ment of  the  balance  of  a  bill  of  exchange,  on  the  creditor 
agreeing  to  supersede  diligence — Held  not  to  be  a  recogni- 
sance, but  an  **  agreement,'*  and  as  the  princtpai  sum  was  bc^ 
low  ^20,  not  to  require  a  stamp,  p.  560. 

• See  Obligation.  Promistor^'nole.  Proceti,  Sist.  Proof. 

STATUTE — An  Act  for  the  more  effectual  prevention  of 
trespasses  upon  property  by  persons  in  pursuit  of  game  in 
that  part  of  Great  Britain  called  Scotland,  p.  V7. 
— ^— —  An  Act  to  reduce  the  stamp  duties  on  adver- 
tisement^md  on  certain  aea  insurances  ;  to  repeal  the  stamp 
duties  ON  pamphlets,  and  on  receipts  for  sums  under  five 
pounds;  and  to  exempt  -insurances  on  farming  stock  from 
stamp  duties,  p.  601. 

An  act  to  amend  the  representation  of  the 


people  in  Scotland,  p.  29. 

SUBMISSION— Arbitration— Oversman— Two  parties  hav- 
ing entered  into  a  submission  of  all -claims  and  disputes  be- 
tween them  to  two  arbiters,  with  power  to  take  all  manner  of 
probation,  and  to  choose  an  oversman  in  case  of  differing  in 
opinion ;  and  the  arbiters  having  allowed  a  proof,  but  differed 
in  opinion  as  to  the  effect  of  it,  and  devolved  the  submission 
by  a  minute,  merely  signed  bv  the  arbiters,  without  witnesses ; 
and  the  oversman  having  allowed  an  additional  proof,  and, 
after  twice  prorogating  the  submission,  pronounced  a  decreet- 
arbitral  in  favour  of  one  of  the  parties ;  and  also  having  de- 
cerned in  name  of  the  agent,  and  of  the  clerk  to  the  submis-> 
sion,  for  their  respective  expenses,  and  included  likewise  a 
decerniture  in  favour  of  one  not  nominatitn  a  party  to  tiie 
submission — Held,  in  a  suspension  of  a  charge  on  the  deereet- 
arbitral,  that  as  the  decreet  was  at  facie  regular,  the  mode  of 
devolution  of  the  submission,  and  the  subsequent  proceedings 
of  the  oversman,  above  detailed  (although  deserving  attention 
in  a  reduction  of  the  decreet),  were  not  sufficient  grounds  tor 
suspension,  p.  159. 

-..^ .....-..-..-.  Decreet — A  reference  having  provided  that 

the  Lord  Ordinary  should  interpone  his  authority,  as  conclu- 
sive, to  the  award  of  the  oversman  in  the  reference ;  and  his 
Lordship  having  introduced  into  his  interlocutor  a  finding, 
alleged  to  exceed  the  mere  repetition  of  the  decreet-arbitral — 
Held  competent  to  complain  against  his  interlocutor  to  the 
(Jourt,  notwithstanding  of  the  provision  that  it  should  be  final, 
on  the  ground  that  he  bad  exceeded  the  findings  of  the  decreet- 
arbitral,  p.  7S. 

■  Decreet-Arbitral — Res  Judicata— An  arbi- 


ter, in  a  submission  of  all  matters  between  a  IaiH*!urd  aod  his 
tenants,  having  imposed  an  interim  interdict  upon  the  tenants 
against  their  use  of  certain  farm  roads,  reserving  to  them  their 
claim  df  damages  for  the  want  of  the  roads,  in  the  event  of 
their  being  found  to  have  not  used  them  emiilously;  and 
having  afterwards,  in  his  final  decreet,  removed  the  interdict, 
but  given  no  finding  about  damages,  while  he  repelled  gene- 
rally, all  other  claims  by  the  parties  upon  one  another  iu  the 
submission. — Held,  that  a  separate  action,  brought  by  the 
tenants  for  their  alleged  damages,  without  any  reduction  of 
the  decreet,  could  not  be  sustained,  p.  210. 

Judicial  Reference — Accounts — Suigeon  — 


Circumstances  in  which  the  Court  decerned  for  a  surgeon*s 
account,  in  terms  of  the  report  of  a  judicial  referee,  although 
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it  was  alleged  that  the  referee,  from  mistaking  bis  powers, 
had  refused  to  allow  the  defender  to  prove  that  certain  visits 
charged  for  were  not  made,  p.  300. 

SUBSTITUTE,  See  Succession. 

SUCCE8SION--Condition— Purification^Caution  to  Re- 
peat— An  eldest  son  having  been  postponed  to  a  second  sun, 
and  then  to  his  own  children,  in  a  trust-settlement ;  but  hav- 
ing been  called  to  the  succession,  in  the  event  of  his  having  no 
issue ;  the  second  son  having  died  without  issue,  and  he  hav- 
ing none,  but  being  only  between  forty  and  fifty  years  old — 
The  Court,  after  finding  that  the  time  was  not  arrived  at 
which  the  trustees  were  bound  to  denude  in  his  favour,  found 
it  reasonable,  nevertheless,  that  the  rents  received,  or  to  be 
recovered,  should  be  paid  to  him  termly,  under  deduction  of 
all  expenses,  and  with  caution,  to  the  satisfaction  of  the  clerk, 
to  repeat,  cum  omni  cattsti,  if  any  other  party  should  establish 
a  right  thereto,  p.  425. 

■  ■  — — -  Destination — Deed — Substitute  and  Condi- 

tional Institute-^  A  testator  having,  by  his  deed  of  settlement, 
burdened  his  daughter  with  ^£2500  to  each  of  his  two  grand- 
children, payable  at  majority ;  and  in  case  of  the  death  of  either 
of  them  without  children,  the  survivor  to  succeed  to  the  share 
of  the  predeceaser ;  and  in  the  event  of  the  death  of  both  with- 
out children,  the  testator's  daughter  "  to  succeed  to  the  whole 
of  what  is  herein  provided  to  them  ;"  and  the  daughter  having 
granted  an  heritable  bond  to  the  infant  grandchildren  for  their 
provisions,  with  the  same  destination  as  in  the  settlement ; 
and  one  of  the  grandchildren  having  died  in  minority,  un- 
married and  intestate,  but  the  other  having  survived  majority 
several  years,  during  which  time  he  called  up  the  money  in 
the  bond,  but  died,  unmarried  and  intestate,  before  receiving 
payment — Found  1.  (affirming  the  judgment  of  the  Court  of 
Session),  That  the  legal  representatives  of  Uie  grandchild  are 
entitled  to  succeed  to  the  provisions,  and  not  the  testator's 
daughter.  2.  The  heritable  bond  is  merely  a  corroborative 
security,  and  makes  no  change  on  the  rights  of  the  parties 
under  the  settlement.  3,  Question  raised  as  to  whether  the 
destination  was  a  substitution  or  a  conditional  institution  ?  4. 
A  grandmother  having  directed  her  trustees  to  pay  the  residue 
of  her  estate  to  her  grandson,  at  Martinmas  after  his  majori^, 
and  failing  his  surviving  that  term,  or,  if  he  did  survive  it, 
failing  bis  specially  disponing  the  same  himself,  the  same  to 
be  accumulated  by  the  trustees  for  behoof  of  the  children  of 
the  testatrix^s  daughter;  and  the  grandson  having  survived 
majority  several  years,  and  having  obtained  payment  directly 
from  the  debtor  of  the  testatrix  of  a  sum  due  to  her,  which  he 
commingled  with  his  other  funds^Held,  that  this  sum  belongs 
to  the  legal  representatives  of  the  grandson  (who  died  un- 
married and  intestate),  and  not  to  the  children  of  the  daughter 
of  the  testatrix,  p.  490. 

Destination — Entail — Husband  and  Wife — 


A  party  having  conveyed  his  property  to  trustees,  for  behuof 
of  his  daughter  and  her  heirs,  with  a  substitution  in  the  event 
of  her  dying  without  issue,  and  under  the  fetters  of  a  strict  en- 
tail which  was  not  recorded ;  the  trustees  having  disponed  the 
property  in  terms  of  the  deed ;  and  the  daughter  having,  by  a 
postnuptial  contract  of  marriage,  conveyed  generally  the  whole 
property  belonging  to  her  to  her  son  and  daughter,  equally 
between  them — Held,  1.  That  under  the  destmation  iu  the 
trust-deed,  the  son  was  the  sole  heir.  2.  That  there  was  no 
effectual  alteration  of  the  trust-deed  by  the  postnuptial  con- 
tract,  p.  144r^ 

Provision — Heir  and  Younger  Children-«*- 


Circumstances  in  which  held,  that,  under  a  clause  by  a  grand- 
father, providing  a  sum  to  be  divided  among  the  children  of 
his  daughter,  other  than  the  heir  entitled  to  succeed  to  the 
estate  of  his  daughter's  husband,  the  eldest  son,  although  the 
succession  had  not  yet  opened  to  him,  was  excluded  from  a 
share,  p.  165. 

Provisions  to  Children — Insolvency — A  fa- 


ther, who  had  conveyed  his  estates  to  his  son,  on  the  under- 
standing that  his  son  was  to  provide  a  certain  sum  to  his 
daughter,  having,  with  consent  of  his  son,  granted  a  bond  to 
his  daughter  in  full  of  all  her  claims,  and  wherein  the  son 
provided  out  of  his  lands  a  corresponding  annuity— the  son 


being  solvent  at  the  time — the  deed  having,  without  a  clause 
dispensing  with  delivery,  remained  in  the  father's  repositories, 
—he  having  thereafter  executed  a  general  settlement  in  favour 
of  his  daughter,  upon  the  narrative  of  the  above  conveyance 
to  his  son — the  father  having  died — the  son  being  bankrupt  at 
the  date  of  the  death — and  the  daughter  having  been  inieft 
afterwards,  upon  the  son  having  left  the  country — Held,  that 
the  provision  was  onerous  against  the  creditors  on  the  seques- 
trated estate  of  the  son,  p.  239. 

SUCCESSION— Settlement— A  truster  having  destined  a 
certain  sum  to  be  divided  among  his  grandchildren,  excepting 
the  one  who  was,  **  as  heir,  entitled  to  succeed"  tu  a  certain 
estate — Held,  that  the  eldest  son  of  the  proprietor  of  said  es- 
tate, who  held  it  in  fee-simple,  was  not  excluded  from  a  share 
of  said  sum,  as  the  heir  entitled  to  succeed,  in  respect  the 
estate  was  not  entailed  on  him,  and  he  had  no  jut  crediii,  but 
merely  a  spes  successionis  to  said  estate,  p.  418. 

««^.„— — _—  Settlement — Construction  —  1,  A  testator 
having  executed  two  deeds  of  settlement  on  the  same  day, — 
Circumstances  in  which  held,  that  they  were  to  be  construed 
as  one  deed.  2.  A  testator  having  burdened  his  eldest  daugh* 
ter  with  ^900  to  his  youngest  daughter  in  liferent,  and  her 
children  in  fee,  excluding  the  jus  marui  of  her  husband  ;  and 
having  also  burdened  his  said  eldest  daughter  with  his  debts, 
except  those  contracted  by  cautionary  obligations  for  the  hus- 
band of  his  youngest  daughter,  for  extinction  of  which  a  spe- 
cial subject  was  destined,  which  subject  proved  inadequate — 
Circumstances  in  which  held,  that  the  provision  of  £300  to 
the  youngest  daughter  was  not  liable  fur  any  share  of  the 
debts  due  by  the  testator  on  account  of  her  husband,  p.  219. 

Settlement — Division  per  Stirpes — Trus- 


tees—-Denuding — Expenses— A  testator  having  left  an  ob- 
scurely worded  deed  of  settlement — Circumstances  in  which 
it  was  interpreted  (affirming  the  judgment  of  the  Court  be- 
low)—!. That  the  division  of  the  property  left  was  to  be 
bipartite  or  per  stirpes  amongst  the  families  of  his  two  ne- 
phews. 2.  That  the  trustees  were  bound  to  denude  in  fiivour 
of  the  minor  children  of  the  elder  nephew,  when  the  eldest 
child  of  the  younger  nephew  had  attained  21  years  of  age.  3. 
That  both  parties  were  entitled  to  their  expenses  out  of  the 
readiest  of  the  property  bequeathed,  p.  350. 

Settlement — Distribution — A  party  having 


executed  a  holograph  general  settlement,  providing  equally  for 
the  children  of  the  testator's  cousins — one  cousin  having  left 
several  children,  and  one  of  these  children  having  been,  for 
certain  reasons,  cut  off  from  the  succession  accruing  to  his 
mother  and  her  children,  with  these  provisions,  that  *'  what 
was  intended  as  his  share  shall  be  equally  divided  amongst  her 
other  surviving  children,  but  the  money  I  have  already  ad- 
vanced, together  with  the  lawful  intesest  of  it,  to  be  deducted 
from  her  one-fifth  share  ;**  and  also  that  '*  each  of  the  children 
of  these  four  families  shall  have  equal  shares,  with  the  excep- 
tion before  mentioned,  of  John  Marshall's  share,  which  is  cut 
off" — Held,  that  the  other  children  of  that  couttin  are  entitled, 
not  only  to  their  equal  shares  of  the  whole  funds,  but  in  addi- 
tiun,  to  divide  among  themselves  alone,  the  share  forfeited  by 
their  brother,  p.  501. 

Settlement — Fee — Liferent — Provtsioni 


Creditors — A  testator  having  left  an  estate  to  his  son  in  life- 
rent, and  certain  others  in  fee,  under  provisions  to  his  daughters 
in  liferent,  and  their  children  in  fee;  and  the  son,  after  being 
infeft,  having  become  bankrupt,  and  an  adjudication  of  the 
lauds  having  been  led  against  him  as  absolute  fiar — Held,  that 
the  said  lands  were  liable  for  the  debts  of  the  testator,  and 
also  for  the  provisions  under  his  settlement,  p.  540. 

Settlement — Legitime  Jus  Relicts  -Dona- 


tion— Held  that  a  party  could  not,  by  a  mortis  causa  settle- 
ment, discharge  debts  due  to  him  by  his  son,  to  the  prejudice 
of  the  rights  of  his  wife  and  other  children,  under  the  jus  re- 
licUE  and  iegUim,  p.  292. 

Settlement  —  Liferent — Fee — C^onditional 


Provision— A  testator  having  burdened  bis  settlement  with  a 
provision  of  X2000  to  each  of  his  daughters,  and  the  lawful 
issue  of  any  predeceasing,  and  with  a  further  provision  of 
jC2000  each  (both  provisiona  to  be  invested  for  behoof  of  the 
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daagbteninlirereiit,andortheir  children  in  fee),  declaring 
that  these  provisions  should  be  in  full  of  all  that  his  daughters 
eottld  daim  from  his  esUte— Held,  (affirming  the  judgment  of 
the  Court  of  Session)  that,  on  the  repudiation  of  these  pro- 
▼inoiM  br  a  daughter,  and  her  betaking  herself  to  her  legal 
claims,  the  right  of  her  children  to  their  fee  was  not  affected 
therebr,  p.  5t4. 

SUCCESSION'-Settlement— Prorisions  to  Children^Sob- 
•titution — Conditio  si  sine  Kberis — Circumstances  in  which 
held,  affirming  judgment  of  the  Court  below,  that  the  condUio 
n  dhe  Ubent  was  implied  in  a  fiunilf  settlement,  in  respect  It 
was  not  excluded  per  exprettumj  p.  47. 

— — ^ ; Trust  —  Clause  —  Residue  —  A   truster 

badog  provided  for  the  pajrment  of  a  jointure  and  various  an-, 
nuities,  which  locked  up  and  prevented  distribution  of  part  of 
his  funds ;  and  having  provided  that  the  residue,  subject  to 
these  burdens,  should  be  divided  equally  between  his  two  sons, 
if  alive,  and,  if  one  predeceased  unmarried,  that  it  should  alt 
go  to  the  other,— both  having  survived  the  truster,  and  re- 
ceived equal^  payments  to  account  of  residue, — but  one  having 
died  unmarried  before  the  division  of  that  part  of  the  residue 
wrhich  was  locked  up  by  tha  above  provisions,  leaving  merely 
a  settlement  of  moveables— Held,  that  his  right  vested,  not 
at  the  date  at  which  the  residue  might  be  unlocked,  but  at  the 
deaCh  of  the  truster;  and  therefore,  that  hb  representatives 
bad  right  Co  one-half  of  the  remainder  with  the  other  son, — 
Observations  on  the  bench,  as  to  the  rights  of  parties  to  a  house 
liferented  by  the  tnistei's  widow,  p.  472. 

Trust — Investment — Inter^t  —  A  truster, 


deceased,  provided,  first,  that  the  whole  residue  of  his  estate 
should  be  converted  into  money,  to  be  invested  on  heritable 
security  till  it  should  amount  to  ^45,000;  and  when  it 
amounted  to  that  sum,  should  be  laid  out  in  the  purchase  of 
property  to  be  entailed,  and  that  if  the  purchase  were  not 
made  by  the  first  term  beyond  three  years  after  his  decease, 
the  trustees  should,  from  that  term,  or  from  the  first  term  af- 
ter the  sum  should  amount  to  jC45,000,  pay  the  yearly  pro- 
ceeds to  his  heir  of  entaiL  By  a  subsequent  deed,  he  substi- 
tuted jedO,000  for  je45,000,  and  haying  died,  leaving  mueh 
more  than  the  ^630,000— Held,  that  the  heiress  of  entail  was 
entitled  to  the  interest  actually  arising  on  that  sum  since  the 
truster's  death,  p.  388. 

STIPEND-^See  JHnwiy-Tax. 

SUMMONS— See  Ptoccmm. 

SUPERIOR- Vassal—Non^ntiy-^Proceftf—Superiors  bar- 
ing brought  a  declarator  of  non-entry,  &e.,  against  a  vassal, 
who  pleaded  that  the  aecion  should  be  sisted  till  his  right  to 
the  dominium  utile  was  determined,  in  respeet  tW  the  heirs 
i>f  his  author  had  nused  a  summons,  to  hare  it  found  and  de- 
clared that  he  held  it  only  in  trust— Found,  in  inspect  tlv 
lands  were  in  nou-entry,  and  that  payment  of  past  and  future 
feu^utieshad  not  been  offered — 1.  That  bygone 'non-entrr 
duties,  and  full  rents  of  the  lands,  were  vested  in  the  superu 
ors.  52.  The  Court  refused  to  sist  the  process  tiU  the  vassal's 
light  to  the  dominium  utile  was  determined ;  and,  3.  Authoris- 
ed the  Lord  Ordinary  to  recal  his  interlocutor,  on  immediate 
payment  of  the  past  and  cunent  feo-dntiee  being  offered,  p, 
S20. 

fiUSPENSION—See  Proem. 


TEINDS—Deereet-Arbitral—ApprobatioiH- Valuation— Mi- 
nister— Two  parties  interested  in  the  teinds  of  a  perish  har- 
inp[  obtained  a  decreet -arbitral  valuing  the  teinds  in  1760,  the 
minister  having  been  no  party — Held  (affirming  the  judgment 
of  the  Court  of  Session),  that  one  of  them  could  not  obtain 
a  judicial  approbation  of  that  decreet-arbitral,  wherelnr  the 
lights  of  the  minister  would  be  affected— Distinction  drawn 
between  the  approbation  of  a  valuation  by  sub-commissioners, 
and  an  original  valuation  in  which,  by  consent  of  parties,  a 
former  and  private  decreet-arbitral  is  received  instead  of  proof, 
p.  460.  ^       " 

•^—  Valuation-— Surrender—Superior— Vassal — A  su- 
perior having  feued  out  certain  lands,  with  the  teinds,  for  a 


eumulo  fen. duty  on  account  of  both  ;  and  having,  in  his  own 
name,  brought  a  valuation  of  the  teinds,  both  of  the  lands  le- 
tained  by  him,  and  of  those  feued,  without  callii^  the  vssmIs  ; 
but  the  vassals  having  been  aware  of  the  process,  and  baring 
contributed  their  shares  of  the  expenses ;  and  the  Officers  of 
State,  the  patron,  and  the  minister,  having  been  parties  to  the 
decree— Held,  upon  an  objection  raised  27  years  after  by  the 
succeeding  incumbent  to  a  surrender  of  teinds  by  the  vassuls, 
on  the  ground  of  incompetency  in  the  action,  and  invalidity 
in  the  decree  of  valuation,— that  the  action  of  valuation  was 
competent,  and  that  the  deeree  was,  especially  |iosl  tumtum 
temporit,  valid,  p.  169. 

TERCE— Held,  that  the  widow  of  a  party  infefk  on  an  heri- 
table bond,  baring  been  kenned  before  the  nle  of  the  proper, 
ty ;  and  the  sale  living  proceeded  without  coosultii^  her-* 
was  entided  to  have  her  terce  calculated,  without  £ductioa 
of  the  expenses  of  sale  and  disposition,  p.  204. 

THEFT— See  CHminal  Imw. 

THIRLAGE— Proof— Church  Lands  ^  Circumstances  in 
which  an  appeal  was  allowed  against  a  judgment  of  the  Court 
of  Session,  which  held,  that  an  owner  of  a  mill  was  entitled 
to  thirlage  on  the  grana  creteentia  of  certain  lands.  Obi^erv- 
ed— The  lightest  thirlage  is  always  to  be  presumed — that 
thirlage  can  only  be  instructed  by  wiitten  eridence.  except  in 
the  case  of  church  lands — Held,  that  the  thirlage  due  was 
only  on  grindable  com  ;  and  judgment  of  the  Court  of  Ses- 
sion reversed  as  to  costs,  p.  14. 

TITLE  TO  SUE— See  Proceu. 

TITLE  S^Entail— Substitute  and  Institute— Serrice— Pro- 
cess — The  institute  and  the  substitute  called  in  an  entail  Lav- 
ing predeceased  the  entailer;  and  the  heir-oude  of  the  insti- 
tute baring  succeeded,  and  having  brought  a  declarator,  con- 
cluding— \st.  That  he  alone  should  be  found  entitled  to  expede 
a  senrice  as  heir-male  of  tailzie  and  prorision  to  his  fcther,  the 
institute;  or  Sd,  As  conditional  institute  and  disponee,  in 
consequence  of  his  father  and  grandfather  having  predeceased 
the  entailer,— or  by  senrice  as  heir  of  prorision  to  the  entailer 
— The  Court  refused  to  give  any  opinion  in  what  way  the 
pursuer  ought  to  make  up  his  titles ;  but  he  having  amended 
his  summons,  by  deleting  the  second  conclusion  thereof,  their 
Lordships  decerned  in  the  declarator,  p.  985. 

TOLL-DUES— Pactum  Illicitum— Turnpike— .L  Circum- 
stances in  which  found,  that  an  agreement  to  compound  fur 
toll-dues  was  not  proved  by  conclusive  eridence,  and  that  the 
toll-dues  were  proved  to  hie  resting-owing  by  the  tacksman's 
accounts  and  books,  and  his  oath  in  supplement.  2.  Held, 
that  although  an  agreement  between  the  tacksman  of  the  toll 
and  the  defender,  to  compound  the  toll-dues,  had  been  prov- 
ed, it  could  not  be  founded  on  in  defence  against  an  action 
for  pavment,  such  agreement  being  unlawfiDd  under  the  Tunw 

Eike  Act,  p.  469. 
_    lANSMIT— See  Arocegs,/leer«u^ 
TRIAL— See  ProeeMs^  Jury. 

TRUST-*Circumstance8  in  which  tmstecs  found  perKmally 
Uable,  p.  251. 

HeM  (affirming  the  judgment  of  the  Court  of  Ses- 
sion), that  a  trust-deed,  conveying  lands  for  behoof  of  ere. 
ditors,  with  a  reversionary  right  to  the  gnmter,  and  oo  which 
the  trustee  was  infeft,  does  not  so  divest  th^\gnmter  as  to  pre- 
rent  him  from  executing  a  valid  procuntoiy  of  resignation 
and  deed  of  entail,  p.  1. 

Accession — Expenses — Modification — A  creditor 


having  acceded  to  a  trust-deed,  wherebv  a  debtor  was  allow- 
ed by  the  acceding  creditors  the  use  of  certain  fiuin  stock- 
ing on  a  farm  which  he  rented  for  j£l50  a-year;  and  the 
debtor  having  resigned  the  farm  in  arrears  of  rent ;  and  the 
trustee  for  the  cr^iton  haying  apnlied  for  sequestration  of 
said  stodring  for  said  rent — Held,  I.  That  it  was  incompe- 
tent for  the  creditor  to  poind  said  stocking  after  it  had  re- 
verted to  the  trustee  bv  the  debtoi's  resignation  of  the  &rm. 
2.  That  expenses  should  be  modified,  in  respect  that  the  pe- 
titions for  sequestration,  at  the  insunce  of  the  trustee,  were 
calcuhited  to  mislead.  B.  What  sufficient  to  constitute  acces- 
sion to  a  deed  not  signed  by  a  creditor?  p.  JO. 

— Arintration — Statutory  trustees  fn  the  sale  of  en- 


."^^^■^^ 
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tailed  lands  and  the  purchase  of  others,  held  to  haTe  power  to 
refer  a  dispute  with  a  purchaser  to  arbitration,  p.  269.' 

TRUST — Construction  of— A  party  having  executed  a  trust- 
disposition  and  settlement,  inter  ulia,  for  behoof  of  his  second 
son  and  his  heirs,  exclusive  of  his  eldest  son  and  his  heirs ; 
and  failing  the  second  son  and  his  issue,  for  behoof  of  the 
issue  of  the  eldest  son  ;  and  failing  them,  for  the  use  of  his 
**  nearest  heirs  and  assignees  whatsoever  ;**  and  the  second  son 
having  died  under  age,  without  issue, — and  the  eldest  son 
being  42  ye&r*  of  age,  unmarried,  and  withotit  lawful  issue — 
Held,  1  •  That  the  time  for  the  trustees  denuding  had  not  yet 
arrived.  2.  Question  raised,  whether  the  trustees  might  de- 
nude, on  caution  being  found  to  preserve  the  property,  in  case 
of  there  being  issue?  and  opinion  expressed,  that,  in  the 
meantime,  the  trustees  might  give  the  eldest  son  part  of  the 
rents ; — and  case  remitted  to  the  Lord  Ordinary  to  hear  parties 
on  these  points,  p.  269. 

.^— .  Construction — Circumstances  in  which  it  was  held 

(aflSrming  the  judgment  of  the  Court  of  Session),  that  the 
testator*8  intention  was  to  subject  certain  trust- funds  and 
estate  to  the  payment  of  his  debts,  and  to  free  certain  pro- 
perty in  England  from  that  liability,  and  effect  given  to  the 
testator's  intention,  p.  431. 

-  Liability —  Factor —  Homologation  — Trustees  hav- 


ing appointed  one  of  themselves  factor  on  the  trust-estate, 
with  extensive  powere  of  management ;  the  factor  having  sold, 
on  different  occasions,  parts  of  the  trust-estate,  and  received 
the  price,  and  obtained  from  the  trustees  dispositions  to  the 
purcbasere ;  the  factor  having  thereafter  sold  and  received  the 
price  of  another  portion  of  the  trust-estate,  heritably  burdened ; 
but  no  disposition  being  granted  for  several  yean,  and  the 
purchaser  having  sold  to  another  party  the  subject,  which  was 
fiuHlly  evicted  from  him  by  the  heritable  creditor ;  and  the  last 

Eurchaser  having  brought  an  action  against  the  trustees  for  de- 
very  of  a  valid  disposition,  or  repayment  of  the  price ;  and 
the  trustees  having  pleaded  in  defence,  that  they  did  not  sanc- 
tion the  original  sale  by  their  factor,  and  had  no  trust-funds 
in  their  bands — Held,  that  they  were  nevertheless  pereonally 
liable  in  repayment  of  the  price,  as  they  could  not  give  a  valid 
title,  nor  restore  the  subject  to  the  purchaser,  p.  142. 

Instructions  —  Liability —  Certain  trustees  having 


been  instructed  by  a  trust,  excluding  the  jus  mariti  of  a  hus- 
band, to  reinvest  in  similar  terms,  the  price  of  any  subjects 
belonging  to  the  wife,  and  sold  under  the  trust ;  and  a  majority 
of  them*  of  whom  the  husband  was  one,  having,  without  the 
privity  of  the  others,  sold  a  subject — authorised  the  husband 
to  uplift  it  on  his  own  receipt— invested  part  of  the  price,  and 
retained  the  rest,  as  alleged,  for  behoof  of  the  husband — Held* 
in  an  action  by  the  wife  and  a  non-concurring  trustee,  that  the 
trustees  who  concurred  with  the  husband  were  liable;  p.  232. 
Interdict — Wood — Cutting  of — •  (^reumstances  in 


which  a  trustee  was  interdicted  from  cutting  down  wood  on  a 
trust-estate,  p.  406. 

•Interest — Expenses— > A  trustee  having  refused  to 


concur  in  signing  a  discharge  for  a  sum  of  money  due  to  the 
trust ;  and  having  been  ordained  by  the  judgment  of  the  Court 
of  Session,  affirmed  by  the  House  of  Lords,  to  do  so— Held,  l« 
That  he  was  liable,  therefore,  in  the  sum  of  £4  per  cent,  pn 
the  said  mone^.  2.  That  he  was  liable  in  the  expenses  of 
process  and  diligence  in  the  Court  of  Session,  used  to  compel 
him  to  sign  said  discbarge,  p.  86. 

•Legacy — Substitution —  A  lady  and  her  husband 


having  conveyed  certain  funds  in  trust  for  payment  of  an  an* 
nuity  to  heraelf  during  her  life,  and  after  her  death,  the  capi- 
tal set  apart  for  the  annuity  and  the  other  trust-fiinds  to  be 
applied  in  payment  of  certain  provisions  to  each  of  her  chil- 
dren, with  interest  from  the  expiration  of  one  year  after  the 
date  of  the  deed,  and  the  residue,  if  any,  to  be  paid  to  her 
said  children  equally,  and  in  the  event  of  any  of  them  prede- 
ceasing her  without  lawful  issue,  their  shares  to  go  to  the 
survivors — Held,  that  the  special  provisions  vested  in  the 
children,  and  that  the  clanse  giving  right  to  the  surviving 


children  to  the  shares  of  those  predeceasing,  applied  only  to 
the  residue — and  therefore,  that  an  arrangement  between  the 
aimuitant  and  the  children,  to  put  an  end  to  the  trust  in  her 
lifetime,  was  valid,  p.  482. 

TRUST — Liability — Discharge — Trustees  having  paid  to  a 
party,  as  curator  bontM  and  factor  for  minora,  certain  sums ; 
and  it  having  turned  out  that  no  act  of  curatory  or  factory 
had  ever  been  extracted,  or  caution  found — Held,  that  a  dis- 
charge by  such  party  did  not  relieve  the  trustees,  but  they 
were  bound  to  pay  the  amount  to  the  minora,  p.  444. 

Proof— Statute  1696,  c  25— Process— 1.  Opiniona 

expressed,  that  an  improbative  writing  is  sufficient  to  prove  a 
truiit  under  the  Act  1696,  c.  1i5.  2.  An  action  huving  been 
brought  by  an  heir,  to  declare  an  absolute  disposition,  granted 
by  his  ancestor,  to  have  been  a  trust ;  and  the  defender  hav- 
ing pleaded,  that  the  action  was  barred  by  the  ancestor's  oath 
in  a  process  of  cento  bonorum,  and  by  the  plea  of  pactum  iUi» 
cituni,  as  the  transaction  was  said  to  have  been  intended  to 
defraud  the  ancestor's  creditors — Process  sisted,  and  intima- 
tion ordered  to  the  creditore,  p.  401. 

•Quorum — Curator  Bonis — The  number  of  trustees 


under  a  trust-deed  having  been  reduced  below  the  quorum 
therein  stated,  the  Court  refused  to  appoint  new  trustees ; 
and  the  petitionere  having  then  prayed  for  the  appointment 
of  a  judicial  factor  or  curator  bonis,  the  Court  called  on  them 
to  make  their  selection,  p.  384. 

-Subsistence — Extinction — Maills  &  Duties — Held, 


that  a  voluntary  trust  of  an  old  date,  which  gave  the  creditora 
a  power  to  elect  a  new  trustee,  in  the  event  of  death  or  resig- 
nation, but  in  the  execution  of  which  the  creditors  had  taken 
no  steps,  by  election  of  a  trustee  or  otherwise,  for  nine  yeare 
after  the  death  of  the  last  trustee,  was  not  a  subsisting  trust, 
to  the  effect  of  barring  an  action  of  maills  and  duties  against 
the  truster,  by  one  in  right  of  a  creditor  who  had  acceded  to 
the  trust,  p.  422. 
^-. See  Succession* 


TRUSTEE— See  Bankrupt.  Process^  Bankrupt,  Expenses 
TUTOR-AT-L  A  W— See  ParetU  and  ChUU,  Remuneration. 
TUTORS  &  CURATORS— Diligence— Act  167:2,  c  2.— 
A  tutor  and  curator  being  found  liable  for  omissions  as  well 
as  intromissions,  and  likewise  in  solidum  for  his  co-tutors,  in 
respect  no  tutorial  inventories  had  been  made  up^ Circum- 
stances in  which  held,  that  he  was  not  entitled  to  take  credit 
in  his  tutorial  accounts  for  J£15(X),  lent  to  the  agent  of  the 
tutora  on  an  assignation  to  an  heritable  security,  which  turned 
out  not  to  be  available,  p.  39  L 


VITIATION— See  Bankrupt.  Process,  Summons. 

w 

WARRANDICE^-Horse— Latent  Disease— A  horse  having 
been  sold,  and  within  three  weeks  having  become  unwell,  re- 
covered, relapeed,  and  died — Circumstances  in  which  held 
from  the  evidence,  I.  That  the  hone  was  ill  of  the  disease  of 
which  be  died  at  the  date  of  delivery,  and  that  therefore  the 
seller  was,  from  warranty,  liable  in  repetition  of  his  price.  2. 
That  the  horee  had  not  bieen  improperty  treated.  S.  That  due 
intimation  had  been  given  to  the  seller,  in  respect  he  was  re- 
quested to  be  present  at  a  post  mortem  inspection.  4.  That 
certain  growths  in  the  intestines  were  of  several  months*  du- 
ration, p.  438. 

-  Trust— Sale-— Repetition— Trustees  hav- 

ing sold  under  warrandice  from  their  facts  and  deeds,  and 
received  the  price  of  lands,  which  were  afterwards  evicted 
from  the  purchasera— Held,  that  the  purcbasere,  in  a  question 
with  the  cfeditore  of  the  truster,  have  a  preferable  daim  to 
the  balance  of  the  price  remaining  in  the  hands  of  the  trustees, 
p.  274. 

.  See  Landlord  and  Tenant,  Sale, 

WITNESS— See  Criminal  Law.  Proofs 

WOOD— See  EuiatL 
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SUtute,  2  and  3  Wil.  4.  c.  65.  .  29 
Statute,  2  and  3  Wil.  4.  c  68.  .  27 
Stein's  Assignees  9.  J.  Williamson.  &c.  229 
Stenbouse,  John,  9.  Tho.  Freen,  &c.  427 
Stephen,  James.  9.  John  Raffen  242 

Stephen,  John,  &c.  9.  Mn  Smith  or 

Grahame,  &c.  294 

Stewart,  Gavin,  9.  David  Clyne  442 

Stewart,  James,  9.  Miss  M.  Stewart  200 
Stewart,  John,  9.  James  Scott  595 

Stewart,  John,  9.  James  Stewart  375 


Stewart,  William,  9.  Plrie*s  Represen- 
tatives .  127 
Stiriing,  Earl  of,  9.  His  Majesty's  Ad. 

vocate  and  W.  C.  C.  Graham  306 

Stockdale,  Charles,  9.  Col.  Spens,  &c.  240 
Strathmore,  Barl  and  Countess  of,  r. 

William  Ewing  .  •  5 

Strathmore,  Right  Hon.  Thos.  Eariof. 

9.  John  D.  Paul,  &c.  Lord  Stratb- 

roore's  Trustees  .  .        38*2 

Swan,  James,  9.  Ro.  Halyburton,  &c.  173 

Swanson,  William^  9.  Wm.  Robertson  435 

T 
Taylor,  WiUUm,  9.  Sir  W.  C  Fairiie, 

&c.  .  .  .  289 

Taylor  William,  8rc.  9.  Jas.  Kerr,  &c.  1 77 
Taylor  or  Bryson,  Mre  Janet,  &c  Hus- 
band 9.  W.  Crawford's  Trustee  401 
Tennent,  James,  9.  Robert  M*Brayne  597 
Thomas,  Robert,  9.  John  Johnstone  & 
I  Othere  (  Walker'a  Trustees )  1 42.  251 
Thomson,  Alex.,  9.    Wm.  Yeats  and 

Mandatory  .  226 

Thomson,  Archibald,  Petitioner    .       180 
Thomson,  Geo.  9.   The  liev.  Geo. 

Coventry  ,  .  440 

Thomson,  Thomas,  9.  Alex.  Gumming  157 
Thomson,  William,  9.  His  Creditore    553 
Tod,  John,  &c.  (Donaldson's  Trus- 
tees), 9.  Crawford's  Trustees      .      226 
Tod,  John  (Trustee  for  Sir  A.  Don*8 

Crs. ),  9.  John  Wauchope,  &c  567 

Tunibull.  Alex.  (Cashier  of  Edin- 
burgh &Leit|i  Gla3a  C^),9.  Allan 
&  Son  .  .299 

Turner,  Jatnes,  Petitioner  229 

U 
Urquhart,  Alex.,  rw  The  Austreliao 

(3ompany  •  .  348 

Urquhart,  John,  9.  James  Halden        489 

V 
Vary  9.  A.  B.  .  .       4^ 

W 
Walker  &  Inglis  9.  Wotherepoon    •     193 
Walker,  James.  Petitioner  .        440 

Wallace,  Elisabeth,  9.  James  Taylor  194 
Watt,  James,  9.  John  Browning  .  248 
Webster,   Alexander,  Src.   (Taylor's 

Trustees).  9.  James  Kerr        .  72 

Wel)wood*s  Trustees  r.  A.  Clarke,  &c.  I&» 
Wellwood's  Trustee,  9.  I.  Clarke,  Sic.  418 
Whitehead,  Robert,  9.  Wni.  Elder,  &c.  158 
Wbittet  or  Greig,  Jape,  &c.  9..G.  R. 

Johnston,  &c.  .  490 

Williamson,   Andrew,  9.  A.   T.  F. 

Fraser  .  71 

Williamson,  Robert,  9.  George  Hill  407 
Wilson,  John,  9.  Robert  Scott  Mon- 
creiff and  Othere  147 
Wilson,  R.  9.  Thomas  Beveridge  596 
Wilson,  Robert,  9.  Alex.  Nisbet,  &c.  210 
Wilson's  Trustees,  9.  Mre  Johnstone 

or  Wilson  .  .  588 

Wright,  Duncan,  9.  John  Bums,  &c.  85 
Wright,  James,  9.  Hugh  Blackwood  438 
Wyllie,  James,  9.  James  Latta  1 37 

y 

Yeatts,  Wm.  U.t,  9.  Alexander  Thom- 
son, &c.  .  .  523 

Young  &  Co.  9.  Thos.  Mansfield.  &c.  239 

Yuill,  A.  &  Curetore  9.  F.  Feiguson  330 

Z 

Zuill,   Andrew,    9.    Thomas    Bryce 
Buchanan  .  412 
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